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p.]   Cballan  v.  Oulton.    June  25,  26,  29,  1840. 

[S.  C.9L.J.Ch.319.] 

A  testator  directed  his  debts  to  be  paid  out  of  bis  real  and  personal  estate ;  and  he 
afterwards  provided  that  if  his  personal  estate  should  fall  short  in  paying  his 
debts,  then  he  empowered  his  executors  to  enter  iuto  the  receipt  of  the  rents 
of  his  freeholds,  until  the  same  should  be  wholly  paid  off.  The  personal  estate 
was  suffioient  for  payment  of  the  debts.  Held,  nevertheless,  that  a  trust  had  been 
created  for  payment  of  the  debts  out  of  the  realty,  so  as  to  prevent  the  operation 
of  the  Statute  of  Limitations,  and  that  the  real  estate  remained  liable  to  pay 
a  nmple  contract  debt  which  had  been  left  unpaid  after  distribution  of  the 
reiidiuir  penonal  estate. 

The  testator,  James  Newton,  together  with  the  Defendants  John  Oulton  and 
James  Newton  Garside,  became  jointly  and  severally  indebted  to  the  Plaintiff  in 
the  sum  oS  £1000  upon  a  promissory  note,  payable  on  demand,  and  di^Md  the 
2l8t  of  May  1825.  This  note  was  given  for  the  same  amount,  then  doe  from 
James  Newton  to  the  Plaintiff  npon  his  sole  promissory  note. 

On  the  8th  of  September  1825  James  Newton  the  testator  made  his  will,  duly 
attested  as  follows: — "I  will,  order,  and  direct  that  all  my  just  debts,  funeral 
expenses,  and  the  charge  of  the  probate  and  execution  of  this  my  last  will  and 
testament,  be  fully  paid  and  disohai^ged  by  my  executors  and  executrix  herein- 
after named,  out  of  my  real  personal  estate  and  effects,  [21  as  soon  as  conveniently 
may  be  after  my  decease ;  and  after  making  certain  devises,  he  proceeded  as 
UHaan : — "  Provided  always  nevertheless,  and  it  is  my  will  and  mind,  that  if  my 
said  personal  estate  and  effects  shall  happen  to  fall  short  of  paying  and  dischar^ng  aU 
my  just  and  lawful  debts,  funeral,  and  testamentary  ezpensoi;  then  and  m  such 
case,  I  wHl,  order,  and  dueot^  and  hereby  aatiiortse  and  empower  my  said  ezecutors 
and  exeenbrix  to  enter  into  the  receipt  of  the  rents  and  profits  of  all  my  befbre- 
mentiraed  freehold  and  leasehdd  messuages,  cottages,  buildings,  lands,  tenements, 
hereditaments,  and  premises,  until  thereby  and  therewith  the  same  shall  be  wholly 
paid  off  and  discharged  according  to  the  intent  and  meaning  of  this  my  will." 

The  testator  di^  in  January  1826,  and  his  will  was  proved  by  James  Oulton, 
Henry  Wrij^t,  James  Garside,  and  Sally  Garside,  his  executors,  and  executrix,  who 
paid  all  his  debts,  except  that  daimed  by  the  Plaintiff,  and  divided  the  residue 
(tf  the  perstnal  est^  which  was  stated  to  amount  to  £3849,  amongst  the  residuary 
l^teee. 

After  the  testator's  death,  Oulton  paid  the  interest  on  the  note  down  to  1835, 
the  partienlara  of  which  he  entered  in  nis  account  book,  in  the  manner  stated  in  the 
judgment  of  the  Master  of  the  Bolls. 
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In  October  1835  the  Plaintiff  filed  this  bill,  on  behalf  of  himself  and  all  the  other 
creditors  of  James  Newton,  against  the  executors  and  the  persons  interested  in  the 
testator's  real  estate,  for  payment  of  the  debts  out  of  the  real  and  personal  estate. 
Oulton  and  Garside  had  both  become  bankrupts. 

The  defences  set  up  were,  first,  that  at  the  time  of  giving  the  joint  promissory 
note  in  1825,  the  Plaintiff,  by  arrangement,  agreed  to  accept  the  EMendaiits  Oulton 
[3]  and  Garside  as  his  principal  debtors ;  ^at  time  had  afterwards  been  given  to  the 
principal,  and  that  thereby  the  estate  of  the  surety  had  been  released. 

Sfwondly,  the  Statute  of  Limitations. 

And,  tmrdly,  that  the  personal  estate  having  been  found  sufiGdent,  the  residue 

had  been  divided  after  advertisements  for  creditors ;  that,  consequently,  there  was 
no  liability  as  regarded  the  real  estate,  and  no  trust  so  as  to  take  the  case  out  of  the 
statute. 

Mr.  Pemberton  and  Mr.  S.  Sharpe,  for  the  Plaintiff,  contended,  first,  that  the 
note  being  payable  on  demand,  time  did  not  run  until  payment  had  been  demanded ; 
secondly,  that  the  payment  of  interest  by  Oulton  took  the  case  out  of  the  Statute 
of  Limitations,  he  oein^  one  of  the  co-makers  of  the  promissory  note  and  jointly 
bound  thereby,  and  being  also  executor  of  the  testator ;  and  thirdly,  they  ugued 
that  tha  Statute  of  Limitations  did  not  operate  as  Uie  will  of  the  testator  contained 
a  tmst  for  payment  oi  his  debts. 

Sir  C.  Wetherell,  Mr.  H.  Parker,  Mr.  Teed,  Mr.  Moore,  Mr.  Bird,  Mr.  Kindersley, 
Mr.  Miln^  and  Mr.  Boeers,  for  several  Defendants,  argued,  that  b^  the  will  of  ue 
testator  his  real  estate  had  only  been  charged  in  the  event  "  of  his  personal  estate 
and  effects  happening  to  fall  short."  That  this  event  had  not  occurred ;  and  that, 
therefore,  the  real  estate  was  not  liable.  That  in  Dike  v.  Eieks  (Gro.  Car.  335), 
where  a  power  of  sale  was  given  in  case  of  the  insufficiency  of  the  goods,  &c,  of  the 
testator  to  satisfy  his  debts,  a  plea  of  purchase  from  the  executrix  was  held  bad, 
because  it  did  not  state  the  value  of  the  assets  and  of  the  testator's  debts,  so  as 
to  shew  that  the  executrix  had  cause  of  sale.  [4]  That  the  personal  estate  being 
onoe  suffioient,  the  real  estate  was  not  rendered  liable  by  any  subsequent  deficiency ; 
Culp^per  V.  AuOin  (2  Oh.  Ca.  221),  OldJUid  v.  OldfiM{l  Vernon,  336).  That  the 
Plaintiff  having  permitted  the  estate  to  be  distributed  without  making  any  claim, 
and  it  having  oeen  done  without  precipitation,  the  executtnrs  were  not  now  liable 
to  the  Plaintiff ;  ffiggua  v.  Crawford  (2  Ves.  jun.  572),  77ie  Qoventor  and  Company  of 
Cheltea  fTatenoorh  v.  Cooper  (1  Esp.  275). 

They  further  ai^ed,  that  the  claim  gainst  the  testator's  estate  had  been  barred 
by  the  Statute  of  Limitations,  for  the  jomt  liability  being  severed  bv  his  death,  no 
subsequent  payment  of  interest  by  the  co-makers  of  the  note  could  prevent  the 
operation  of  that  statute;  Atkins  v.  Tredgold  (2  Bam,  &  C.  23),  Slater  v.  Lawaon 
(1  Bam.  &  Adol.  396 ;  and  9  G.  4,  c.  U).  That  as  to  the  personal  estate,  no  trast 
for  payment  of  debts  could  be  created,  Jones  v.  Seott  (1  Buss.  &  M.  256 ;  reversed, 
4  CI.  &  Fin.  382) ;  and  that  as  the  personal  estate  had  been  originally  sufficient, 
no  trust  had  attached  on  the  real^.  It  was  also  argued,  that  the  specific  devised 
estates  were  not  liable,  Spong  v.  Spong  (3  Bli.  (N.  S.)  84) ;  and  that  there  could 
be  no  sale  <rf  the  real  estate,  but  that  payment,  if  at  all,  must  be  made  by  means 
of  the  rants  and  profits,  Lingard  v.  The  £arl  ofI)eihy  (1  K  C.  C.  310). 

Mr.  Pemberton,  in  reply,  admitted  that^  on  a  note  payable  on  demand,  tiie 
Statute  of  Umitati<nui  runs  from  the  date  of  the  notei  (See  Notion  t.  fUwn,  2  Mee 
&  W.  461). 

He  cited  Braithioaiie  v.  Britain  (1  Keen,  206),  Winter  v.  Innes  (4  MyL  Sc  Or.  101), 
Thorpe  v.  Jadcson  (2  Y.  &  Col  653),  to  shew  the  continuance  of  the  [S]  liability 
of  the  estate  of  the  deceased  partner,  so  long  as  the  survivor  continued  liable ;  and 
Hughes  v.  Wynne  (Turn.  &  B.  307),  to  shew  that  where  real  estates  are  devised  in  trust 
for  the  payments  of  debts  in  aid  of  the  personal  estate,  the  Statute  of  Limitations  does 
not  run  in  equity  after  the  death  of  the  testator.  Sir  Thomas  Flumw  ^ere  observ- 
ing, "  it  is  not  to  be  inferred  that  a  man  has  no  debt,  beoanse  he  does  not  go  to  law 
to  enforce  payment  when  he  has  a  trustee  to  pay  him. 

June  29.  The  ALlstbr  of  the  Bolus  {Lord  Langdalel  Having  read  the 
pleadinra  and  considering  the  evidenoe  in  this  caa^  I  am  of  opinicm  that  at  the 
time  of  the  testator's  death,  the  Defendants,  J(dm  Oulton  ami  James  Newton 
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Ganide,  together  wiih.  the  testator,  were  jointly  and  severally  indebted  to  the 
Fluntiff  in  the  sum  of  j&IOOO,  which  was  due  from  them  upon  a  promissory  note 
dated  the  21st  of  May  1825,  and  that  the  testator  having  died  in  the  month  of 
Janoary  1826,  the  interest  of  the  sum  of  £1000  was  from  time  to  time  from  and 
after  the  testator's  death  paid  to  the  Plaintiff  by  the  Defendant,  John  Oulton. 

It  is  admitted  that  previously  to  the  time  when  the  promissory  note  of  1825 
was  made,  the  testator  was  separately  indebted  to  the  Plaintiff  in  the  sum  of'  £1000, 
the  pajnaient  of  which,  with  interest,  was  secured  by  a  former  promissory  note,  which 
was  given  for  valuable  consideration,  and  which  was  cancelled  on  the  delivery  <d  the 
note  of  May  1825. 

It  is  aU^ed  on  the  part  of  the  Defendants  that  at  the  time  when  the  pro- 
muoey  note  of  1825  was  given,  the  Flaintiif  agreed  to  accept  the  Defendants 
Oohon  and  Jamea  Newton  Grwside  as  his  principal  debtors,  uid  to  l&j  consider 
Newton,  the  testator,  who  up  to  that  time  had  been  the  sole  debtor,  as  only  a 
surety  for  Oulton  and  Graraide,  and  that  after  the  death  of  Newton,  the  Plaintiff  dealt 
with  Oulton  and  Garside  as  the  only  parties  who  were  indebted  to  him  on  the  note, 
and  received  the  interest  from  Oulton  on  the  behalf  of  himself  and  Qarside,  and 
that  by  this  course  of  dealing  the  Plaintiff  must  be  considered  either  to  have 
voluntarily  abandoned  all  claim  against  the  testator's  estate,  or  to  be  barred  by 
the  Statute  of  Limitations. 

It  seems  that  Oulton,  making  the  payment,  took  credit  for  the  amount  in  account 
between  himself  and  the  firm  of  Oulton  &  (Garside,  but  there  is  no  evidence  to  shew,  as 
for  or  against  the  Plaintiff,  whethw  the  money  was  received  by  him  from  Oulton  as 
one  ol  tae  executors,  or  as  a  partner  of  the  firm  ol  Oulton  &  Garside,  or  otherwise. 
The  only  facts  which  I  conceive  to  be  proved  are,  that  the  testator,  at  the  time 
of  his  death,  was  one  of  the  three  persons  indebted  on  the  note,  and  that  the 
interest  which  accrued  due  on  the  note  was  from  time  to  time  paid  on  the  note 
by  Oulton,  who  was  one  of  the  parties  liable  to  pay  the  note,  and  one  of  the 
executors  of  a  deceased  party,  who  was  also  liable  to  pay  the  note. 

The  answers  admit,  or  do  not  deny,  the  payment  of  the  interest  by  Oulton,  but 
as  the  answers  were  not  read  in  evidence,  and  the  proof  from  the  indorsement 
cannot  be  brou^t  within  ax  years  from  the  filing  of  the  bill,  the  only  evidenee 
as  to  the  more  recent  payments  is  found  in  Oultoirs  book,  in  which  an  account  is 
kept  as  between  him  and  the  firm  of  Oulton  &  Garside.  This  book,  though  at  first 
objected  to  as  no  evidence,  was  ultamately  relied  on  by  the  Defendants,  as  shewing 
diat  the  payments  were  made  by  Oulton  on  behalf  of  the  firm  of  Oulton  &  Qarside, 
but  this  variation,  supposing  it  [7]  to  be  made  out,  does  not  appear  to  me  to  be 
important ;  whether  the  intravst  was  paid  by  Oulton,  one  of  the  executors  and  one 
of  the  parties  liable  on  the  note,  or  by  Oulton  &  Garside,  two  of  the  executors 
and  two  of  the  parties  liable  on  the  note,  does  not  seem  to  be  material.  The  fact 
which,  in  one  view  taken  of  this  case,  is  considered  to  be  important  is,  that  there 
is  nothing  to  shew  that  the  Plaintiff  received  the  interest  from  either  Oulton  or 
Oulton  &  Garside,  in  any  wa^  either  to  prejudice  or  keep  alive  his  claim  against 
the  testator's  estate ;  and  laying  aside  the  book  of  account,  the  question  raised  is, 
wheUier,  under  these  circumstances,  there  being  no  proof  that  the  Plaintiff  received 
tile  interest  from  Oulton  or  from  Oulton  &  Garside,  in  his  or  their  characters  as 
reivesenting  Newton,  the  Statute  of  Limitations  operates  to  bar  the  claim  against 
the  estate  m  Newton. 

In  the  cases  of  Atkins  v.  Tredgold  (2  B.  &  Cr.  23),  and  Slater  v.  Laaum  (1  B.  & 
AdoL  396),  it  was  determined  that  at  law,  when  the  joint  contract  was  severed  by 
the  deadi  of  one  party,  nothing  can  be  done  by  the  personal  representative  of  the 
deceased  party  to  take  the  debt  out  of  the  statute  as  against  the  survivor.  How  far 
the  principle  on  which  those  cases  were  decided  can  be  applied  to  the  right  which  a 
creditor  has  in  equity  against  the  estate  of  a  deceased  party,  and  how  far  the  equitable 
right  which  a  credits  of  joint  and  several  debtors,  may  have  to  avail  himself  of  the 
equities  subsisting  between  the  debtors,  may  be  affected  by  agreements  amongst  the 
debtors  themselves,  may  on  a  proper  occasion  have  to  be  considered ;  but  on  the 
present  occasion,  the  question  does  not  arise  if  there  be  a  trust  for  the  payment  of  the 
tcstatOT^s  debts ;  and  on  oonsidering  the  will  of  Newton,  I  am  of  opinion  that  his 
debts  are  charged  on  tiie  real  estates,  and  consequently  that  th««  is  a  trust  f<H:  ^e 
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pftyment  of  his  debts.  It  was  argued  that  because  the  testator,  after  making  the 
charge  or  oreatiog  the  trust,  has  in  a  subsequent  part  of  his  will  directed  that  if  the 
personal  estate  should  fall  short  of  paying  his  debts,  the  executors  should  enter  into 
the  receipt  of  the  rents  of  his  real  estate,  and  therewith  par  the  debts,  he  has  shewn 
an  intention  to  charge  the  real  estate  only  in  the  event  oi  the  personal  estate  proying 
deficient;  but  the  first  general  charge  does  not  appear  to  me  to  be  varied  oy  the 
subsequent  direction  to  amdy  the  personal  and  real  estate  for  the  same  purpose  in  a 
particular  order ;  and  I  do  not  think  that,  aoeording  to  this  will,  there  is  no  trust, 
because  the  personal  estate  was  sufficient ;  a  trust  was  created,  it  became  the  duty  of 
the  trustees  to  pay  the  debts,  and  if  it  were  correct  to  say,  as  was  said  in  Hughes  v. 
Wynney  "  it  is  not  to  be  infsrred  that  a  man  has  no  debt  because  he  does  not  go  to 
law  to  enforce  payment  when  fae  has  trustees  to  pay  him ; "  it  may  be  said  with  more 
force  in  this  case,  that  there  can  be  no  such  inference  when  a  creditor  receives  pay- 
ment of  interest  from  the  same  person  who  is  trustee,  because  that  person  is  himself 
a  debtor,  and  the  creditor  does  not  insist  upon  his  calling  himself  a  trustee  at  the 
times  when  the  interest  is  paid. 

The  debt  being  proved,  and  there  being  a  trust  for  payment  of  it,  and  no  proof 
whatever  that  the  Plaintiff  ever  accepted  Q^ton  and  G^ide,  as  his  sole  debtors,  or 
waived  his  claim  against  the  testator's  estate,  I  am  of  opinion  that  the  Plaintiff  ia 
entitled  to  be  paid  out  of  the  testator's  estate. 


[S.  C.  9  L.  J.  Ch.  335;  4  Jur.  959.  Referred  to  Tn  re  M'Mae,  1886,  32  Ch.  D.  6U. 
Principle  applied  to  debenture-holder's  action.  In  re  New  Zealand  Midland  JRaUwoif 
Companif  [1901],  2  Ch.  357.] 

In  a  creditor's  suit,  the  assets  being  suffident  to  pay  the  debts,  but  msufficient  to  pay 
the  debts  and  t^he  costs  of  suit  taxed  as  between  ^nr^  and  paxty :  the  Court  ordered 
the  Haintiff's  extra  costs  as  between  solicitor  and  client  to  be  paid  out  of  the  fund. 

This  was  a  creditor's  suit  instituted  by  a  party  on  behalf  of  himself  and  all  the 
other  creditors  of  the  testator. 

Upon  a  former  hearing  of  the  cause,  the  costs  of  all  parties  were  ordered  to  be 
taxed  in  the  ordinary  way  as  between  party  and  party,  and  the  assets,  when  realised, 
were  ordered  to  be  applied  in  pajrment  of  the  debts  reported  due,  and  the  costs  of 
suit. 

The  cause  coming  on  for  further  directions,  it  was  stated  that  the  estate,  though 
sufficient  to  pay  the  debts,  was  insufficient  to  pay  the  debts  and  the  former  and 
sequent  costs    suit  taxed  as  between  party  and  party. 

Mr.  Blunt  now  asked  that  the  subsequent  costs  miffat  be  taxed  as  between  party 
and  party,  and  if  it  should  be  found  that  the  fund  woula  be  insufficient  for  the  payment 
of  the  debts,  and  such  costs,  then  that  the  Plaintiff  might  have  his  extra  costs  a& 
between  solicitor  and  client  paid  out  of  the  assets. 

Mr.  Oirdlestone,  cmlrh. 

The  Master  of  the  Kolis  [Lord  Langdale]  thought  the  order  asked  reasraable,, 
as  it  would  be  merely  paying  the  extra  costs  out  of  the  creditors'  own  fund. 


Tootal  T.  Spicer  (4  Sim.  510),  Rowlands  v.  Tucker  (1  Russ.  &  M.  635),  ffood  v.  JTUson 
(2  Russ.  &  M.  687),  Barker  v.  Wardle  (2  My.  &  K.  818),  B^odie  v.  BoUm  (3  My.  &  K. 
168),  Stanton  v.  Hatfield  (1  Keen,  358). 


Guardian  ad  Wem  to  an  in&int  Defendant  resident  out  of  the  jurisdiction,  appointed 
on  motion  upon  proof  of  respectability,  and  that  she  bad  no  interest  adverae  to  that 
of  the  infont. 

Mr.  Pemberton  moved  that  M.  P.  m^ht  be  ai^inted  guardian  ad  litem  to  some- 
infants  raddent  in  Scotland ;  the  application  was  made  by  motion  in  order  to  sava  th» 


[9]  Sutton  v.  Doooett.  July  21, 1840. 


[10]   Smith  v.  Palmer.   July  18,  1840. 
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tixpeaoe  of  a  oommisaioii.  He  stated  that  such  orders  had  been  made  by  the  Vice- 
Chanoellor  in  unreported  eases  of  Crt^pper  v.  Cro^y,  and  Dam^M  v.  Barnes. 

There  was  an  aMdavit  that  M.  P.  was  a  fit  and  proper  person. 

Thz  Master  of  the  Rolls  [Lord  Langdale]  said  he  would  make  the  order  upon 
bung  satisfied  by  affidavit  of  the  respectabui^  <n  the  proposed  guardian,  and  that  she 
had  DO  interest  adverse  to  that  of  the  iu&nt  Defendants. 


[10]  Smith  v.  Bibch.  Monk  31,  Aprit  3,       3,  1840. 

[a  a  9  L.  J.  Ch.  349 ;  4  Jur.  670.   See  T<m^n  t.  TomUn,  1841,  1  Hare,  248.] 

A  bill  was  filed  by  a  creditor,  claiming  in  respect  of  an  admitted  breach  of  trusty 
against  K  and  the  representatives  of  S.,  deceased ;  and  it  prayed  that  the  accounts 
might  be  taken,  and  the  real  estate  of  S.  sold  and  applied  in  paying  the  amount 
due  to  the  Plunti£^  and  the  otha*  debts.  A  sum  of  money  was  paid  into  Court  in 
this  soitk  and  a  decree  was  made  aeainst  the  assets  of  S.  only,  and  accounts  and 
enqnirieB  were  directed.  A  creditors  suit  was  subsequentlv  instituted  against  the 
representativee  of  S.,  and  t^e  common  decree  made.  The  ^laintiflb  in  the  first  suit 
claimed  the  fund  in  Court,  in  priority  of  the  creditors  in  the  second.  Held,  however, 
that  after  payment  of  the  costs  of  the  first  suit,  it  ought  to  be  applied  in  a  due 
eooise  of  administration  towards  payment  of  all  the  ^editors  of  S. 

In  this  cause  the  question  was,  whether  the  Plaintiffs  in  this  case  of  SmUh  v.  Birdi 
were  entitled  to  hare  the  fund  in  Court  applied  in  satisfaction  of  their  demand,  [11] 
in  exclusion  of  the  other  creditors  of  the  testator  clainung  in  another  and  subsequent 
mit  of  Kune  t.  £hvA,  under  the  following  circumstances. 

John  Pegg,  by  his  w^  dated  the  lOtn  of  July  1804,  gave  the  interest  of  one-fifth 
part  of  his  residnary  perscmal  estate  to  the  Plaintiff  Elizabeth  Smith  for  her  life,  and 
after  her  decease  j^ve  the  same  fifth  pi^  of  his  estate  to  her  three  ohildren,  Saville 
Smith,  Honora  Smith,  and  Charlotte  White,  in  equal  shares. 

Edmnnd  John  Birch  and  Edward  Smith,  two  of  the  executors  named  in  the  will, 
possessed  themselves  of  the  personal  estate,  and  having  neglected  fully  to  account  for 
the  same,  a  bill  to  compel  them  to  account  was  filed  in  the  year  1826,  and  sometime 
afterwards  Edmund  John  Birch  and  Edward  Smith  having  admitted  assets,  it  was 

Zeed  between  the  Plaintiff  Elizabeth  Smith  and  her  children,  and  the  executors, 
t  the  sum  of  £4600  should  be  fixed  as  the  full  amount  of  the  share  of  the  testator's 
estate  to  which  the  Plaintiff  Elizabeth  Smith  and  her  children  were  entitled,  and  that 
the  said  Edmund  John  Birch  and  Edward  Smith  should  account  for  the  same,  and 
should  pay  ^£1533,  6s.  8d.,  being  one-third  part  thereof,  to  Mary  White,  the  lc«;al 
personal  representative  of  Charlotte  White  (Mizabeth  Smith  having  relinquished  her 
fife  interest  and  should  appnqniate,  set  apart,  and  pay  £3066, 13s.  4d.,  tiie  remaining 
two- third  puts  of  the  said  sum  of  £4600,  and  invest  the  same  on  mortgage  or  otiier 
eecority  for  the  benefit  of  Elizabeth  Smith  for  her  life,  and  of  her  son,  and  daughter 
Honora,  or  those  cluming  under  them  after  her  death,  and  that  the  bill  then  pending 
should  be  dismissed. 

The  £1533,  6s.  8d.  was  paid  to  Mary  White,  and  the  bill  was  dismissed;  the 
£3066,  138.  4d.,  however,  was  [12]  not  invested,  but  remained  due  from  Edmund 
John  Krch  and  Edward  Smith;  and  on  the  5th  of  November  1829  Edmund  John 
Birch  died,  having  first  made  a  will,  whereby  he  gave  the  residue  of  his  real  and 
personal  estate  to  William  Moore  and  Edmund  Joan  Birch  the  son,  on  trust  to  sell 
the  same  and  to  pay  his  debts,  and  subject  thereto  on  trust  for  his  children.  The 
will  was  {MTOved  by  Edmund  John  Krch  the  son  alone,  and  the  bill  of  Smiih  v.  Birch^ 
was  filed,  in  1830,  for  the  purpose  of  compelling  payment  of  t^e  sum  of  £3066,  ISs.  4d. 
\n  the  legal  personal  reinresentative  of  Edmund  John  Birch,  the  &ther,  and  by 
£dwaid  Smitii ;  and  the  bill  prayed  that  an  account  might,  if  necessary,  be  taken  of 
t^e  assets,  of  Edmund  John  Birch  the  father,  possessed  by  Edmund  John  Birch  the 
son,  and,  if  necessary,  that  the  real  estates  of  Edmnnd  John  Birch  the  father,  and  the 
proceeds  and  rents  and  profits  thereof,  might  be  duly  applied  in  payment  of  the 
amount  due  to  the  Plaintms,  aa\d  his  iriher  debts. 
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The  Defendant  Edmund  John  Birch  the  son,  stated  by  his  answer  that  a  sum  of 
£5000  was  due  on  bond  from  the  estate  of  Edmund  John  Birch  the  father,  and  in  the 
progress  of  the  cause,  before  it  was  brought  on  to  be  heard,  two  sums,  one  of  £650 
and  the  other  of  £1500,  being  parts  of  the  personal  estate  of  Edmund  John  Birch  the 
father,  were  brought  into  Court  under  orders  for  that  purpose  made  on  the  20th  of 
July  1831,  and  the  7th  of  July  1832. 

By  die  decree,  which  was  made  on  the  10th  <A  Kovember  1832,  after  directing  an 
inquiiy  whether  the  aOvi  me  <nu^  assented  to  or  acquiesced  in  the  trust  funds 
remaining  in  the  hands  of  Edmund  John  Birch  the  son,  it  was  declared  that  the  estate 
of  the  said  Edmund  John  Birch  the  Either  was  liable  to  make  good  the  sum  [18]  of 
£3066,  13fl.  4d.,  together  with  the  interest  due  in  respect  thereof,  and  it  was  referred 
to  the  Master  to  compute  the  interest :  and  if  the  Defendant  Edmund  John  Birch 
should  not  admit  assets  sufficient  to  answer  the  £3066,  13s.  4d.  and  interest,  it  was 
ordered  that  an  account  should  be  taken  of  the  personal  estate  of  the  father  come  to 
the  hands  of  the  sou ;  and  in  case  the  personal  estate  should  not  be  sufficient,  it  was 
ordered  that  the  real  estate  should  be  sold,  and  that  the  money  arising  from  the  sale 
should  be  paid  into  the  bank,  and  all  further  directions  were  reserved. 

Whilst  the  proceedings  under  this  decree  were  pending  in  the  Master's  office,  the 
bill  in  a  cause  entituled  Keene  t.  Birch  was  filed  (in  March  1833)  by  aimnle  contract 
creditors  of  Edmund  John  Birch  the  father,  for  the  reoorery  of  what  was  cue  to  them 
out  of  his  aasetB,  and  on  the  14th  of  June  1833  the  usual  decree  for  an  account  and 
due  application  of  the  asseto  in  a  creditors'  suit  was  pronounced,  and  under  that 
decree  various  proceedings  took  place,  and  a  debt  was  proved  by  a  bond  creditor. 

Edmund  John  Birch  the  son  having  died,  a  bill  of  revivor  and  supplement 
was  filed,  and  on  the  14th  of  June  1836  a  decree  was  made  in  the  supplemental  suit ; 
the  accounts  were  directed  to  be  carried  on  against  the  legal  personal  representatives 
of  Edmund  John  Birch  the  son,  and  the  Master  was  to  be  at  liberty  to  adopt  any  of 
the  proceedings  in  the  cause  of  Keene  v.  Sireh^  and  an  account  was  also  to  be  taken  of 
the  estate  of  Edmund  John  Birch  the  son,  possessed  by  his  representative. 

The  Master's  report  was  dated  the  8th  of  January  1839,  and  thereby  it  appeared 
that  the  balance  due  [14}  from  the  estate  of  Edmund  John  Birch,  on  account  of  his 
father's  personal  estate,  was  £183,  12s.  9^.  but  that  a  claim  (not  allowed),  was  made 
for  £203,  9b.  6d.  for  sums  paid  in  satisfaction  of  simple  contract  debts ;  that  a  balance  of 
£S05  was  due  from  the  estate  of  Edmund  John  Birch  the  son,  in  respect  of  bis  receipts 
and  payments  on  account  of  the  real  estate  of  his  father ;  that  a  balance  of  £1493,  48. 
was  due  from  the  legal  personal  representative  of  Edmund  John  Birch  the  son,  on 
account  of  his  personal  estate ;  and  a  balance  of  £34,  198.  9d.  from  Thomas  Birch  on 
account  of  the  real  estate  of  Edmund  John  Birch  the  son ;  and  the  Master  stated  that, 
in  pursuance  of  the  decrees  in  this  cause  and  in  Keene  v.  Birch,  the  real  estates  of 
Edmund  John  Birch  the  father  had  been  sold  for  the  several  sums  stated  in 
his  report 

In  this  state  of  things,  it  was  claimed  by  the  Plaintiffs  in  this  cause  that  the  two 
sums  of  £650  and  £16^,  which  had  been  paid  into  Court,  in  this  cause,  ou^bt  to  be 
applied  excIusiTelv  towutla  satisfaction  of  their  demand;  whilst  the  PIamti£b  iu 
Keene  v.  Birehj  who  attended  by  their  counsel  in  the  cause  of  Smith  v.  Binhf  and 
ar^ed  the  point,  contended  that  these  sums  were  general  assets  to  be  applied  towards 
satisfaction  of  all  the  debts  of  Edmund  John  Bunch  the  fatJier,  in  a  due  course  of 
administration. 

Mr.  Bethell  and  Mr.  Gkxxieve,  for  the  Plaintiffs  in  Smith  v.  Birch,  contended  that 
the  sums  of  £650  and  £1500,  being  personal  estate  and  legal  assets,  and  having  been 
taken  out  of  the  hands  of  the  executor  and  brought  into  Court  at  the  instance  of 
creditors  claiming  payment,  and  who  ultimately  established  their  ri^ht,  were  subject 
onlv  to  claims  of  a  superior  degree ;  and  further,  that  as  the  decree  m  this  cause  had 
declared  the  [ISl  liability  of  the  estate  of  Edmund  John  Birch  the  fother  to  pay  a 
fixed  sum,  it  ought  to  be  considered  as  a  final  decree,  giving  to  the  Phunttdb  in  this 
cause  a  {viority  over  the  Plaintiffii  in  the  creditors'  suit,  who  took  trnly  under  a  decree 
for  accounts. 

Mr.  Pemberton  and  Mr.  L.  Wi^m,  in  the  same  interest 
Mr.  James  Russell,  for  the  Plaintiff  in  Keens  v.  BinA. 
Mr.  Kindersley  and  Mr.  Prior,  for  the  executor. 


Digitized  by  Google 


81UTH  V.  BIBCH 


7 


Mr.  Bethel],  in  reply. 

The  following  antnorities  were  cited  or  referred  to  : — Seton's  Decrees,  52  ;  Johnson 
T.  Compion  (4  Sim.  47),  Bedford  v.  Leigh  (2  Dick.  707),  Attomey-Qmerdl  v.  Comihwaite 
(2  Cox,  44),  Hamilton  v.  Hmightm  (2  Bit  169),  Morrice  v.  ^on)!;  of  England  (3  Swan. 
573  ;  Forest,  217  ;  3  P.  W.  402,  n. ;  4  B.  P.  C.  287),  Fern/  v.  Philips  (10  Ves.  34), 
Abbis  V.  Jf^inter  (3  Swan.  578),  Drewry  v.  Thacker  (3  Swan.  629),  Wilsm  v.  Fielding 
(10  Mod.  426),  £aW  iTiirfar*  v.  Kmt  (2  Free.  253),  S(rw)y«-  v.  Mercer  (1  T.  E.  690), 
Jones  V.  .firodsAaio  (2  Freem.  153),  Lu  v.  Pari  (1  Keen,  714),  Largan  v.  Bowen 
(1  Sch.  &  L.  296),  CMs  t.  Ormonde  (Jacob.  124),  ^odntAurs^  t.  2Wjnan 
(Turner,  305),  Freemem  v.  Fairlie  (3  Mer.  29),  and  on  costs  Costaion  v.  Cotletion 
(2  Keen,  774). 

[16]  /liiy  S.  The  Master  of  the  Rolls  [Lord  Langdalej.  From  the  course  of 
prooBeaing  aod  from  the  bill  and  decree  it  appears  that  the  object  of  the  Plaintiffs  in 
this  cause  was  to  establish  their  demand  (u^nst,  and  obtain,  payment  from  Edward 
Smith  and  the  assets  of  Edmund  John  Birch  the  father. 

At  the  time  of  the  hearing,  the  demand  against  Edward  Smith  was  not  established ; 
but  the  Plaintiffs  succeeded  in  obtaining  a  declaration  that  the  estate  of  Edmund 
John  Birch  the  father  was  liable  to  the  payment  of  the  sum  of  £3066,  13s.  4d.,  which 
he  had  ^I'oed  to  pay,  and  they  had  agreed  to  accept,  as  t^eir  share  of  the  estate  of 
^^g.  The  sum  had  been  agreed  upon,  and  the  computation  of  interest  was  all  that 
was  wanted  to  ascertain  the  exact  amount  for  which  the  estate  of  Birch  was  liable, 
and  this  was  directed  by  the  deoree ;  but  the  decree  was  so  far  horn  being  final,  that 
inquiries  were  thereby  diredwd  for  the  purpose  of  «iabline  the  Court  to  determine 
whether  Edward  Smith  was  not  liable  with  the  estate  of  Edmund  John  Birch  the 
father,  to  pay  the  claim ;  and  in  the  event  of  the  Defendant  not  admitting  assets,  an 
account  was  directed  of  the  personal  estate  ;  and  if  that  should  prove  c^cient^  an 
account  and  sale  of  the  real  estate  was  directed. 

No  doubt  the  accounts  and  sale  were  obtained  by  the  Plaintiffs,  and  were  directed 
for  the  purpose  of  ascertaining  and  realising  assets  wherewith  to  pay  the  Plaintiffs' 
demand ;  and  they  contend  that  the  object  was  to  obtain  payment  of  their  demand  in 
preference  to  all  others ;  but  on  th^  subject  the  decree  is  silent — nothing  is  said  of 
the  application  of  the  assets,  except  that  the  money  arising  from  the  sale  of  the  real 
estate  is  to  be  brought  into  Court,  and  to  be  subject  to  the  fur-[17]-tfaer  order  of  the 
Court.  I  am  of  opmion  that  this  deoree  is  not  to  be  considered  as  a  final  decree, 
saving  to  the  Plainti&  in  t^s  cause  an  extdusire  ri^ht  to  any  part  of  the  assets.  The 
Coort  must,  no  doubt,  have  contemplated  an  application  of  the  assets  in  a  dae  and 
legal  coarse  M  admini8trati<Hi,  and  no  directions  being  contained  in  the  decree,  it  is 
necessary  to  recur  to  the  nature  of  the  suit,  and  the  rights  of  the  parties  independently 
of  the  decree ;  and  it  appears  that  the  prayer  of  the  bill  does  not  seek  for  any  priority 
over  other  clumants  in  the  distribution  of  assets ;  it  asks  for  payment  of  the  demand, 
and,  if  necessary,  for  an  account  of  the  personal  estate ;  and,  if  necessary,  that  the 
real  estates,  and  the  proceeds  and  rents  and  profits  thereof,  might  be  duly  applied  in 
payment  of  the  amount  due  to  the  PUuntiffs,  and  the  other  debts  of  the  testator ;  so 
that  the  form  of  the  suit  is  such,  that  the  Court  is  asked  to  apply  the  assets  in  pay- 
ment of  what  is  due  to  others  as  well  as  to  the  Plaintiffs ;  and  then  comes  the 
question,  whether  the  PlaintifGs,  having  in  this  suit  and  with  notice  of  a  bond  debt 
obtained  payment  into  Court  of  parts  of  the  personal  estate,  are  entitled  to  have  those 
parts  applied  exclusively  for  their  benefit;  and  as  to  this,  there  may  be  cases  in 
whi^  tne  Plainlaff  suing  for  himself  alone,  and  getting  into  Court  sums  of  monepr 
upon  which  no  other  person  can  have  any  claim,  may  be  entitled  to  consider  what  is 
80  brought  as  applicable  exclusively  to  the  satisfaction  of  his  claim ;  but  I  think  that 
payment  into  Court  of  assets,  which,  in  the  result  of  the  proceedings,  may  be 
applicable  to  the  payment  of  the  Plaintiff  and  other  persons,  cannot  be  considered  as 
an  appropriation,  or  as  giving  an  exelusive  right  to  the  Plaintiff  in  priority  to  claims 
of  higner  or  even  of  equal  rank ;  I  am,  therefore,  ot  oiginiaa  that  in  this  case  the 
PlaintiA  are  not  entitied  to  have  the  sum  in  Court  applied  exclusively  to  their  own 
benefit 

[18]  I  think,  however,  that  t^e  costs  of  this  cause  may  properly  be  paid  out  of 
the  fund  tvooght  into  Court ;  and  it  ajqnara  to  me  that  uie  remainder  of  the  fund 
ou^t  to  be  sm^eot  to  the  decree  which  may  be  made  in  Keene  v.  Sireht  in  which  suit 
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the  FlaintiffB  in  this  cause  ought  to  apply  for  such  benefit  as  they  may  be  entitled  to 
in  competition  with  other  creditors. 

Order  the  taxation  and  payment  of  the  costs,  and  declare  that  the  reddne  of  the 
fund  ia  to  be  considered  as  assets  to  be  applied,  in  a  due  course  ctf  admimftntion,  for 
payment  of  Uie  debts  of  Edmund  John  Birch. 


[18]   WOUCALD  V.  Db  Lisu.   Jvify  20,  1840. 

Genend  demurrer  allowed  to  a  bill  on  the  ground  of  the  vagoeneM  and  nnoertainty 
of  its  statements. 

This  bill,  which  was  filed  by  the  assignees  of  a  bankrupt^  alleged  that,  previous  to 
the  bankmptcy,  "  certain  d&Umgs  and  transactions  took  place  between  ^e  bankrupt 
and  Defendant,"  and  that,  by  virtue  of  **  eeriain  agreemetUs  **  for  leases,  the  bankrupt 
was  possessed  of  leasehold  houses  which  the  bill  specified ;  that  in  the  course  of  such 
transactions,  the  Defendant  from  time  to  time  made  **  ceriain  loans  "  to  the  bankrupt ; 
and  the  bankrupt,  "  as  it  was  alleged  by  the  Ddendant,"  made  **  some  lease  "  or  assign- 
ment of  the  property  to  the  Iwendant  of  the  leasehold  premises,  but  that  uia 
Plaintififl  were  unable  to  disoorer,  save  as  theranafter  mentioned,  on  what  terms, 
and  that  the  Defendant  had  entered  into  the  receipt  of  the  rents;  that  the 
PlaintiA  were  unable  to  discover  with  snflftcient  certainty  the  amonnt  of  the  looiu 
made,  bat  the  Defendant  pretended  he  had  boofi^t  the  premises  under  an  agreement^ 
to  grant  the  [in  bankrupt  an  under-lease  at  such  a  rent  as  should  pi^  the  Defendant 
8  per  cent  on  the  amount  paid  by  him,  but  at  other  times  the  Defenmnt  disputed  the 
agreement ;  that  the  amount  received  by  the  Defendant  for  rent  greatly  exceeded  8 
per  cent.;  the  bill  prayed  a  discovery,  and  that  the  rights  of  the  Plaintiffs  might  be 
ascertained  and  declarod  : — for  an  account  of  the  dealings  and  transaotiotts  between 
the  Plaintifis  and  the  Defendant:  for  a  declaration  that  any  assignment  of  the 
premises  might  stand  as  a  security  for  legal  advances,  and  that  the  Plaintiffs  might 
be  let  in  to  redeem,  with  an  alternative  prayer,  that  if  it  should  appear  that  the 
premises  were  demised  to  the  Defendant  on  the  terms  of  his  granting  on  under-leaBe, 
then  that  it  might  be  deseed. 

To  this  bilftfae  Defendant  filed  a  general  demurrer  for  want  of  equity,  on  the 
(round  that  the  Plaintiffs  had  not  by  the  bill  stated  any  certain  ease  upon  which  a 
Court  of  Equity  would  grant  any  reliel 

Mr.  Hallett,  in  the  absence  of  Mr.  Pemberton,  in  sui^rt  of  the  deranrro'. 

Mr.  Kindersley  and  Mr.  Rogers,  amiril. 

The  Master  op  the  Rolls  [Lord  Langdole]  intimated,  that  he  did  not  see  how  a 
bill,  the  statements  of  which  were  so  vague  and  uncertain,  could  be  supported.  The 
demurrer  was  allowed. 

See  1  Beavan,  296,  note ;  Edwards  v.  Edwards,  Jac.  336 ;  and  Flint  v.  Fidd,  2 
Anst.  543. 


[2((]   Page  p.  Way.   July  3,  1840. 
[S.  C.  4  Jur.  600.] 

Settlement  of  husband's  estate  on  bis  marriage,  interest  to  pay  the  rants,  &e.,  "  unto 
or  for  the  maintenance  and  support  of  the  husband,  wife,  and  diildren,  or  other- 
wise, if  the  trustees  should  think  proper  to  permit  the  same  to  be  received  by  the 
husband  during  his  life,  without  power  to  charge,  &c.,"  on  the  bankruptcy  of  the 
husband.  Held,  that  a  trust  bad  been  created  for  the  maintenance  and  support  al 
the  wife  and  chUdren  out  of  the  property  during  the  husband's  life. 

By  the  settlement  made  on  the  marriage  of  Mr.  Jones  with  his  wife,  a  part  of  his 
freehold  and  personal  property  was  conveyed  to  taiistees  upon]  trust  to  receive  the 
rents  and  profits,  "  and  pay  and  apdiy  the  same  when  received,  unto  or  for  the  main- 
tenance and  support  of  the  said  F.  Jones,  his  wife  and  children  (if  any) ;  or  otherwise, 
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if  they  should  so  tiiink'propOT,  permit  the  same  rentB,  &c.,  to  be  neeiTed  by  the  said 
F.  Jonee  during  the  term  of  his  natural  life ;  bat  so  nevertheless,  that  he  anonld  hot 
haTQ  any  power  to  asaigD,  mort^^ige,  or  charge  the  same,'  or  to  anticipate  the  growing 
paymente  therectf ; "  ana  after  his  deoease  to  ap[dy  the  rents,  &e.,  towanb  the  main- 
tcnanee  (rf  Uie  wife  atid  children  (if  any),  or,  if  the  tmsteea  thmi^t  proper,  to  pay 
them  to  the  wife  for  Hf e  without  power  (s  ootidpation,  witii  remainder  to  the  children, 
and  in  default  to  tiie  hnaband  absolutely. 

Ilr.  Jones  beeame  a  bankrupt  in  1837,  and  his  aarigDees  by  tUs  smt  elalmed  tin 
iriude  ineQDie.of  the  tmtt  property.   There  was  no  issue  at  the  marriage. 

Mr.  G.  Bidiardfl  and  Mr.  Ifealtrie,  for  the  Plaint^  contended  tliat,  in  ^eot^  a 
life  interest  had  been  giren  to  the  husband,  which  passed  to  his  assignees. 

Bc^iiutm  V.  TideU  (8  Ves.  H2}jefoiimumd  v.  Ifeame  (1  Swan.  $6%  Berkeley  v.  Swrn- 
\m%  (6  Sim.  613),  Betiiim  r.  fFaddOoa  (8  Sim.  134X  aiid  see  y.  Norton 

(2  BeaTan.  63). 

[21]  Mr.  EindMider  toA  Mr.  Keene,  fw  tiie  wife;  and  tfr.  Piggpitt^  for  the 
truMeee,  were  not  heard  by 

The  Masteb  of  TBM  Rolls  [Lord  Langdalel,  who  said  :  there  can  be  no  doubt 
of  the  intention  of  thw  settlement,  that  the  wife  should  be  somwrted  out  of  the 
pt^Mity.  The  words  themselves  admit  of  no  reasonable  doubt,  ror  the  trustees  are 
to  rseerra  and  aimly  tbe  income  "  nnto  and  for  the  maintenance  and  snppcnrt  of  Jone^ 
his  wife  and  chitclren  (if  any),  or  otherwise,  if  tiiey  think  proper,  permit  the  same 
rents,  Ac,  to  be  received  by  Jones  daring  the  term  of  his  natural  life." 

I  am  of  opinion,  that  so  long  as  the  wife  and  children  were  maintained  by  Jones, 
Uie  trnrtees  had  a  discretion  to  give  him  the  whole  income,  but  that  it  was  their  duty 
to  see  that  the  wife  and  children  were  maintained.  The  aesignees  take  eTeiything 
aabjeet  to  what  is  proper  to  be  allowed  t<x  the  maintenance  of  the  wife  and  children, 
and  it  must' be  referred  to  the  Master  to  settle  a  proper  aUowanoe. 

[83]  MiT.r.THH  v.  Bbooks.  Ftb.  17,  30,  July  8, 1840. 
[S.  a  9  L.  J.  Ch.  S63 ;  4  Jar.  789.] 

TnznpiketbUa  are  not  witiiin  the  Statute  of  LimitatiMiB  of  the  3  &  4  W.  4,  c  27,  and 
consequently  more  than  six  years'  arrears  of  interest  may  be  reoorered  on  a  mort- 
gage ^  turnpike  toU^  notwithstanding  the  forty-second  section  of  that  Act. 

Tlu  tarostees  of  a  turnpike  road  borrowed  a  sum  of  money  from  A.  B.  on  the  security 
of  the  tolls,  and  they  assigned  to  him  snob  proportion  of  the  tolls  as  the  sum 
adraoeed  bore  to  the  whole  principal  money  advanced  on  the  credit  of  the  tolls. 

that  the  other  mcolgagees  of  the  tolls  were  necessary  parties  to  a  sni^  bv 
A.  B.  against  the  tmstees,  to  obtain  paym«t  d  arrears  ctf  interest  out  cit  the  tolls 
to  be  reoeiTed. 

the  Great  Grimsby  Boad  Act,  passed  in  fifth  vear  of  King  Geoige  the 
the  trustees  were  onpowered  to  borrow  mcmeiy  at  legal  interest  on  the  credit 
of  the  tc^  and  to  morlinge  w  asrign  over  tiie  toUs  as  secnrity  for  the  sums  ao 
borrowed  aod  the  interest  tiioreof.  On  the  S8th  of  June  1782,  JoeejAi  Mellish  having 
Int  to  the  trustees  ^£600,  they  by  deed  transferred  and  assigned  to  him  such  share 
uid  proportion  of  all  and  eveiy  the  tolls  granted  by  the  Act,  as  the  sum  of  j£600  did 
and  sfaoold  bear  to  the  whole  principal  money  advanced,  and  then  remaining  due  on 
the  credit  of  the  tolls  by  virtue  of  tiie  Act,  to  hold  to  Mellish  for  the  remainder  of 
the  tweaty-ova  years  granted  by  tiie  Act,  and  all  such  other  time  as  the  tolls  could 
be  collected,  with  a  proviso  for  making  the  appointment  void  on  payment  of  the 
X6001and  interest 

The  provinons  of  the  Act  were  continued  or  enlarged  by  subsequent  Acts,  and  by 
an  Act  passed  in  the  ninth  year  of  King  George  the  Fourth  (a  68),  tiie  new  term 
and  Ae  tdls  tiieraby  granted  were  made  liable  to  tiie  payment  of  all  monies  tiiereto- 
lore  bonowe^  voA  then  due  and  owina  on  tiie  Medit,  or  on  aooount  td  the  former 
Acts,  and  all  interest  due  and  to  grow  due  tiierem. 

For  many  yean  after  the  date  tA  the  security,  sums  of  money,  oocasionaUy  less 

R.  a— 1* 
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i^ifui  the  •Jtaount  of  the  legal  interwtv  vere  paid  to  Jos^h  Mdtiah  in  hk  Ufetimfl, 
and  litAr  bia  :dflali]i  to  to  raprosentetivw>  the  hat  of  whtoh  pajniMiti  took  pUee  in 
OotiQber  1801,   Tho        ttfuitiAes,  however,  bad  aobaeqnentk  and-  down  to  we  year 

1834,  oontinued.to  make  gmeral  oraen  on.  the  treaaurer  for  pajrment  of  the  intereat 
due  to  the  aeverml  mortgageea  <d  the  tolls  in  the  list^  of  wliom  the  Pbtintaff  who 
repxeaeated  .the  orisinal  mortgagee  Mr.  Mellirii,  waa  included ;  the  poitiDn  betonsine 
to  the  Plaintiff  had  never  been  received  b^.  him,  but  had  remained  in  the  haii»  m 
the  trea^nrer  and  had  been  miaapplieid  by  him. 

In  April  1832,  the  cleric  to  the  oommiasionera  wrote  to  the  Plaintiff  atating,  that 
muoh  uncertainty  having  crept  into  their  aflDun,  aa  to  the  persona  legally  Mititled  to 
the  raor^;a£e  aecnritiea,  and  the  Flaiotiff  jqipeftring  in>  the  booka  to  M  »  cbumantk  he 
waa  direotod  to  request  him  to  produce  the  aeeoribea,  aa  the  truatMa  hoped  to  make 
a  farther  redaction  oi  the  principal  moniea. 

Tfaia  letter  gave  rise  to  a  disousrion  between  the  Plaintiff  and  the  conumasioaera, 
aa  to  the  amount  k^^aUy  du4  to  the  Pkuntiff, .  Ae  forfner  contending  that  ha  waa 
entitied  to  the  whole  arrears  of  interest  and  tiie  latter  inriBting  that  the  Phdntiff^ 
waa  entitled  to  the  principal  and  to  interest  from  1834  only,  which  amounted  to 
£210.   This  latter  sum  they  tendered  previous  to  the  institution  of  the  suit. 

The  Plaintiff  filed  this  bill  in  1836,  against  the  trustee  of  the  Act  alone  for  pay- 
ment of  the  whole  arrears  of  interest  out  of  the  monies  received,  or  to  be  received 
under  the  Acts  of  Parliunent,  and  for  a  receiver. 

The  Defendant  did  not  object  to  pay  the  £210  already  tendered  for  interest^ 
which  they  alleged  wouM  ^aoe  the  Ptaintiff  in  the  same  situation,  and  on  tiie  same 
terms  and  footing  as  the  other  mortgagees  of  tiie  tolls,  but  insisted  that  the  other 
nKHues,  having  been  [^21]  left  in  the  oands  of  the  treasurer,  and  ap^priated  to  tiie 
payment  of  tiw.  Plainti£^  the  Defwdanta  were  not  now  bound  a^n  to  par  tiie  same ; 
tiiev  objected  tiiat  the  Plaintafl^  1^  lua-lodta,  had  de|nived  himaeU  <a  nia  remedy, 
and  insisted  on  the  benefit  of  the  Statute .  of  Limitations.  The  first  objeetion  waa, 
however,  abuidoned  at  the  hearing. 

Mr.  PembertKm  and  Mr.  Loftus  Lowndes,  for  the  Plaintiff,  contended  that  the 
Statute  of  Limitations,  3  &  ;4  W.  4,  c.  27,  did  not  apply  to  turnpike  tolls ;  that 
although  the  forty-seoond  section  enacted  that  no  arrears  of  interest  in  respect  of  any 
sum  charged  upon  any  land  or  rent  should  be  recovered  by  suit,  but  within  six  years 
after  tho  same  should  become  due,  yet  by  the  first  section  of  the  Act,  the  meaning  of 
the  W(nd  land  was  limited  "  to  all  manors,  messuages,  and  all  other  corporeal  heredita- 
menta  whatsoever,  and  also  to  tithes  (other  than  tithes  bdonging  to  a  spiritual 
or  deemosynary  corporation  sole),  and  also  to  any  share,  estate,  or  interest  in  them ; " 
that  consequently  tdls  which  were  incorporeal  hereditaments  were  nofr  included  in 
tiie  Act,  awl  that  the  security  beiog  by  deed  waa  not  barred  hr  tiiis  or  any  otiier 
atatnte.  The  only  other  way  <rf  baning  the  demand  would  be  ay  presumption,  but 
here  the  amount  was  admitted  to  be  due ;  they  cited  Doe  r.  Soa^  (2  Boa.  &  P.  219), 
Fairtitk  v.  Gilbert  (2  Term  Rep.  169),  DtmvUU  v.  Adibro6h$  (S  Kuaa.  98,  n.},  Kwipp  t. 
fFiUiams  (4  Ves.  430,  n.). 

Mr.  C.  P.  Cooper  and  Mr.  Dixon,  eon^  contended  that  tiie  Plaintiff  ought  to 
have  proceeded  at  law  under  the  General  Turnpike  Aot^  3  G.  4,  c  126,  as.  47,  48,  49. 
That  the  recent  Statute  of  Limitations  included  interest  due  on  land  ;  that  tompike 
roads  were  in-^1-oluded  in  that  term,  aad  turnpike  tolls  had  always  been  held  to  be 
an  interest  in  uaia  under  the  Mortmain  Act.  That  the  claim,  therefore,  was  barred, 
or  at  least  payment  ought  to  be  now  presumed.  Bridges  v.  MiteheU  (Bunb.  217), 
Fotier  V.  iffxtom  (19  Ves.  180),  C%ruM«rs  v.  Sparke  (2  Jao.  &  W.  223). 

That  aa  the  Phuntiff  waa  only  to  take  the  touaptui  pa$8u  with  the  other  mwtgageea 
of  the  tolls,  th^  were  neceaaazr  parties^  and  not  bdng  before  tiie  Coortk  tiie  auit  waa 
def ecitive  aiid  oould  not  proeeed. 

Mr.  L.  Lowndes,  in  reply. 

July  8.  The  Masteb  of  the  Boli£  [Lord  Langdale].  This  bill  is  filed  by  the  legal 
personal  representatives  of  Joseph  Mellish  deceased,  to  recover  what  is  alleged  to  oe 
due  for  principal  and  interest  on  a  turnpike  road  security  for  the  sum  of  £600  which 
was  lent  in  the  year  1782.  The  trustees  of  the  road,  admittuigthe  ^incipal  and 
some  interest  to  be  du^  in  the  month  of  November  1834,  pud  off  the  sum  <»  £150 
part  of  the  principal,  and  tendered  payment  of  £210  in  aatisbotion  of  tiie  arrears 
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of  intereat  tJien  dne;  the  Plaintiff  alleging  that 'more  tium  tiiat  aum  was  due 
ifff  intrant,  refilled  to  aooept  it  in  a^iafamon,  and  in  Febrnaiy  1836  filed  the 
pieeeotbilL 

The  Defttidant  doee  not  by  his  anawer  deny  tlie  Phuntiff'a  right  to  reoeive  die 
remainder  oi  his  principal  money,  and  he  again  offers  to  pay  1^  sum  erf  £210  before 
tendraed,  for  interest^  bat  he  inabts  tiiat  tiM  FUin^  is  entitled  to  no  more»  on  the 
groond  as  stated  in  the  answer,  that  on  payment  of  that  sum  the  Plaintiff  would  be 
placed  on  the  same  terms  and  footing  T2S]  as  the  other  persons  who  have  advanced 
maoey  on  the  secority  of  the  same  tolls ;  and  he  also  insists  on  the  ben^t  of  tiie 
Statute  of  LimiU^onsi  uid  that  t^iereby^  and  by  his  own  laAeSy  the  Plaintiff  ia  barred 
from  prosecoting  any  claim  for  a  greater  amount  <d  interest  tiian  has  been  tendered 
to  him. 

These  being  the  defences  in  the  answer,  the  Defendant  has  by  his  counsel  at  the 
Bar  insisted,  t£at  having  regard  to  the  nature  of  the  seeurity,  tile  Plaintiff  is  not 
entiUed  to  any  relief  in  equity,  or  at  least  to  any  such  relief  as  is  aought  by  this  loll, 
in  the  abaenee  of  all  other  partiea  having  daims  upon  the  tolls. 

It  would  seem,  that  for  many  years  uter  the  oate  oi  the  seeurity,  sums  U  money, 
oeoaaioiMlly  less  than  the  amount  of  Ugal  intweet^  were  paid  to  Joseph  MdHsh  in  his 
lifetime,  and  after  his  death  to  his  renresenta^Tos,  but  for  a  oonsideraUe  time  before 
the  month  of  April  1832  no  payment  nad  been  made ;  snd  there  being,  as  was  allied, 
much  uncertainty  in  the  a&irs  of  the  trusty  the  trustees  called  on  the  Plaintiff  to 
|Rt)duce  the  securities  he  held.  This  communication  gave  occasion  to  the  discussion 
whieh  ultimately  led  to  this  snit^  the  Plaintiff  insisting  that  he  is  entitled  to  all  the 
arrears  of  interest  which  have  accrued  due  and  remain  unpaid  for  any  time,  however 
remote^  and  t^e  bustees  insisting  dut  tiie  Plaintiff  was  not  entitled  to  ask  for  more 
than  the  other  mortgagees  had  reoared,  »  f or  a  greater  arrear  thu  was  tendered 
to  him. 

In  the  eorrespondence  between  parties,  it  aenus,  to  have  been  considered  by 
the  tautees,  that  thnr  orders  upon  their  treasurer  to  pay  what  was  due  to  the 
nor^ageea  ought  to  be  deemed  an  appropriation  binding  upon  the  morteageea,  bat 
in  the  argument  it  was  properly  admitted  tiiat  this  ooukT  not  be  sustaaneo,  ud  [27] 
that  in  faet  the  interest  bad  not  been  fully  i>aid,  and  the  defence  wat  rested  upon  tiie 
form  of  the  suit  and  upon  the  Statute  of  Limitations  (3  &  4  W.  4,  .c  27). 

Aa  to  the  form  of  the  suit^  it  is  to  be  observed,  that  the  tolls  which  are  collected 
under  the  Acts,  are  the  security  to  which  the  Plaintiff  and  all  other  persons  who  have 
lent  money  on  the  credit  oi  the  Acts  are  entitled ;  that  the  Plaintiff  is  one  of  several, 
and  is  entiUed  to  the  benefit  of  only  a  share  of  the  tolls,  namely,  a  share  bearing  such 
propraiion  to  the  whole  as  the  amount  due  to  him  bears  to  the  aggregate  amount  of 
aU  the  other  sums  borrowed  on  the  credit  of  tiie  tolls,  and  the  question  is,  whether 
the  Plaintafl^  in  the  absence  of  the  other  mortgagees,  can  sue  alone  for  his  share.  He 
asks  to  be  paid  what  is  due  to  him  out  of  the  monies  reodved.  or  to  be  received  under 
the  Acta  of  Parliament^  and  that  a  receirer  of  the  same  ma,y  be  appointed ;  but  the 
cAcT  mortgagees  are  interested  in  those  monies,  and  the  Pnintiff  cannot  be  paid  in 
fall  without  mminnhing  the  fund  out  of  which  they  are  entitied  to  be  paid,  and  imder 
these  circumstances,  I  am  of  opinion,  that  in  this  form  of  suit  the  Plaintiff  is  not 
mtitled  to  the  jgeneral  relief  which  he  prays,  or  to  more  than  the  Defendants  have  by 
their  answer  offered  to  give  him ;  the  objection,  however,  is  such  that  it  might  have 
been  taken  by  demurrer,  and  it  does  in  fact  amount  to  little  more  than  an  Ejection 
for  want  of  parties ;  and  under  the  circumstances  I  have  thought  it  rij^t  to  consider 
whether  the  Plaintiff's  daim  to  more  than  six  yeaia'  arrear  of  interest  is  haired  by  the 
Statute  of  Limitations. 

The  Plaintiff  holds  as  a  security  for  the  sum  due  to  him  a  share  of  the  tolls  of  a 
turnpike  road,  and  the  [2^  question  is,  whether  such  tolb  can  come  within  the  mean- 
ing (rf  the  word  land  as  defined  by  the  Act  of  3  &  4  W.  4,  c  27 ;  if  they  do,  then  tiie 
seeurity  of  the  Plaintiff,  and  the  money  due  there(m,  are  within  the  provisions  of  the 
fortietn  and  forty-second  dauses  of  the  Act,  and  the  Plaintiff  is  only  entitied  to  recover 
arrears  of  interest  for  six  years ;  but  if  such  tolls  do  not  fall  within  the  meaning 
of  the  word  land  aa  defined  in  the  statute,  the  Plaintiff  may  recover  what  is  due, 
notwithstanding  the  length  of  time  which  has  elapsed. 

Now  by  the  first  section  of  the  Act,  it  is  directed  that  the  word  land  ah&W  extrad 
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to  manors,  measua^a,  and  all  other  corporeal  hereditaraents  whataoerer,  and  also  to 
tHfae*  (other  thai^  tithea  belonging  to  a  spiritQal  or  eAo&mmyauy  corporation  sole) ; 
and  also  to  any  ahare,  estate,  or  interest  in  them  or  any  of  them ;  and  it  does  not 
aapear  to  me  that  tbe  word  land,  nUber  in  its  anial  and  proper  meaning  independently 
Of  die  Aetk  or  Booootding  to  Um  etteoded  meaning  diraetedl^  the  can  be  hdd  to 
mean  Uie  UHHb  nmAABtor  the  nse  nude  of  s  tompike  road ;  and  I  therefcnre  coneeiTe 
diat  the  FlaintifiTs  demand  is  not  barred      the  statute. 

The  case,  therefore,  appears  to  me  to  be  'in  this  situation,  that  the  Plaintiff  has 
asked  and  may  be  entitled  to  more  than  can  be  giren  to  him  in  the  present  state  of 
the  record ;  but  the  Defendant  in  bis  answer  states  that  the  Plaintiff  has  been  tendered 
the  whole  amount  of  interest  now  due  to  him  as  mcotgaeee ;  and  that  die  Defendant 
is  willing,  and  offers  to  pay  him  the  sum  so  tendered.  The  sum  thus  referred  to  is 
£210,  bcsng  much  less  thui  the  Plaintiff  claims. 

Under  these  oireumstanoes  and  upon  thia  admission,  I  think  that  the  Plaintiff  is 
entitled  to  a  decree  for  pay'{29]-ment  of  the  £210,  as  fw  the  arrears  <A  interest  doe 
on  the  24th  of  November  1834,  but  on  the  praeent^state  of  the  record  nothing  more 
can  be  don& 

The  Plainttf  may  take  a  deoree  for  £310  widiont  eosb^  or  hare  bis  bill  dismissed 
wiUi  ooats,  without  nejudioe  to  his  filing  a  new  Irill.  (Nom — ^The  Plaintaff  elected 
to  take  die  limited  deoree.) 


[29]  Thic  ArroBNiT-GiNaRAL  r.  The  Coopers'  Cohpant.  May  7,  Jvm  18,  1840. 

[S.  C.  4  Jur.  572.  See  Commisaoners  of  Dmatkm  v.  DeCUfford,  1841,  1  Dr.  &  War. 
265;  AUonuif-Gtneral  t.  MerdumU  Feniwrenf  Society,  1842,  S  Bear.  356;  Mayor  of 
Bovarley  v.  AUomey-Gmural,  1857,  6  H.  L.  C.  324  j  10  K  R.  1321 ;  Attorney-Omeral 
T.  fFax  OumdM  ComfaH^^  1870-73,  L.  B.  5  Ch.  511 ;  L.  R  6  K  L.  12.] 

Where  a  testator  dearly  declares  an  intention  of  derotmg  the  whole  income 
property  to  charitable  pniposes,  then,  althonjdi  he  does  n%  in  speoifioally  directing 
die  application  of  portions  of  it,  exhaust  the  wbxAe  inoome,  still  tlie  general  intention 
that  the  whole  shall  be  applied  to  charitable  purposes  will  prevail ;  and  on  die  other 
hand,  although  he  does  not  make  any  such  general  declaration  of  devoting  the 
wh(^e  to  charity,  but  gives  each  and  every  portion  of  the  whole  inoome  at  the  time 
to  some  charitable  purpose,  and  by  that  means  exhausts  the  wfaol^  then  if  the 
inoome  ^ould  aftenrards  inoease,  the  inerease  will  also  be  aj^^aUe  to  die 
charitable  purposes. 

A  testator  devised  a  house  to  the  Coopers'  Company,  upon  condition,  and  to  the  use,. 


lately^OTOcted,  and  the  same  rent  which  he  represented  to  beXll,  ahioold  be  bestowed 
in  manner  following;  He  then  gave  diffinent  snms  to  diffiBrent  objects,  amoanting^ 
in  die  wh<de  to  £8,  and  amongst  them  Ss.  to  die  Cottiers'  Company,  and  then  gav& 
£3,  which  he  represented  as  that  which  remained  nngiven,  to  the  Coopers'  Company^ 
to  put  in  their  oommon  box,  towards  the  repair  of  the  house  when  need  be ;  and  if 
the  house  shoald  fall  into  decay  by  sudden  misfortune,  whereby  no  rent  should  b& 
made,  then  the  legacies  to  stay  until  it  should  be  made  tenantable,  which  he  trusted 
the  company  would  do  widiin  two  years,  and  when  tenantable,  the  company  to  go 
on  widi  his  will,  "to  avoid  the  penalty  and  danger  which  followeth.'^  He  dien 
gave  the  house  over  beneficially  to  the  Grocers'  Company  if  the  Coopers'  did  not 
bestow  the  £8  as  he  willed  them  to  do.  The  rents  inoTMsed  to  £75. 
Held,  that  all  the  objects  of  the  testator's  bounty  were  endded  to  participate  in  the 
increased  rents,  ai^  diat  the  Coopers'  Cmnpany  took  the  three-elevenths  beneficiaUy^ 
subject  to  the  repairs. 

Hub  was  an  informadon  filed  by  the  Attomey-O^ieral  upon  the  eerdficato  <ji  the 
Charity  Commissioners,  and  it  prayed  a  declaration  that  the  propertv  [80]  mentioned 
in  the  information  was  held  by  the  Coopers'  Company  for  ohantable  purposes  only, 
and  not  for  their  own  use  and  benefit,  and  that  the  whole  of  the  rents  ought  to  be 
ai^lied  to  the  several  charitable  purposes  in  the  will  of  the  testator  directed,  and  to 
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the  repair  of  tbe  said  premiaea,  and  for  an  account  of  the  rents  and  a  scheme  ibr  the 
fotore  regulation  of  the  charity. 

The  teatator  Henry  Cl<^r  by  his  will,  dated  in  1673,  ^^ve  the  whole  rents  of  his 
house  called  die  Ship  to  his  wife  for  life,  and  |»ooeeded  in  these  terms  j  and  "after 
bw  deoease,  then  I  will  the  said  houses  unto  the  master  wardens  of  the  Company  of 
the  Coopersi  and  ther  to  put  it  to  the  same  use  as  hereafter  followeth ;  diat  is,  I  will 
Che  mad  hoases  ealled  tlie  Ship^  wherein  now  dweUeth  Robert  Wythens  and  Godfr^ 
Wileon  unto  tlw  master  wardens  of  t)M  Company  of  Coopers,  after  the  daoeaae  of  my 
wife,  apon  1^  condition,  uid  to  this  use,  uitent)  and  poxpose^  that  is  to  the  main- 
tenanoe,  augmentation,  and  upholding  of  tbe  schoolhouse  of  Batdit^  late  erected  by 
Niebolaa  Gibson,  grocer,  and  tbe  same  rent  of  the  aforesaid  houses  called  the  Ship, 
whieh  is  now  rented  at  £11  by  the  year,  the  which  money  and  rent  my  mind  and  wul 
is,  now  as  then  and  then  as  now,  shall  be.  bestowed  in  manner  and  form  following ; " 
he  then  proceeded  to  give  £8  oat  of  the  £11  in  small  sums  and  in  different  Wf^s,  and 
amongst  them  fis.  yearly  out  of  the  rents  to  the  master  wardens  of  t^e  dtMpers* 
Cnnpany,  to  be  equalf^  divided  unong  them;  he  afterwards  recapitulated  the 
preeeding  gifts  in  the  following  tenoA :  '*The  sum  of  all  the  money  which  I  do  will 
yearly  to  be  given  by  the  master  wardens  of  the  Company  of  Coopers  out  of  the  rent 
that  Cometh  out  of  the  houses  called  the  Ship  aforesaid,  that  is  to  tbe  schoolmaster  of 
Batdiff  £3, 68. 8d.  To  the  usher  £1,  ISs.  4d.,  to  tbe  master  wardens  of  the  Company 
of  Gnem  4Qb^  for  s  sermon  fis.,  [31]  to  the  parson  at  St  Michael's  12d.,  to  tiie 
ehnrchwardens  28.,  to  the  clerk  and  oeadle  of  t^e  Grocers  2b.,  to  the  clerk  and  beadle 
of  the  Coopers  2s. ;  to  a  carpenter  appointed  by  the  master  wardens  of  l^e  Grocers 
2&,  and  to  the  master  wardens  of  the  Coopers  5b.  The  sum  of  all  is  £8,  bo  that  there 
remain  ungiven  of  the  whole  rent  of  the  same  houses  £3.  The  which  £3  I  give  unto 
the  master  wardens  of  the  Company  oi  Coopers  to  put  into  their  common  box  of  the 
said  company  towards  the  reparations  of  tiie  aforesaid  houses  when  need  shall  be,  and 
furUier  my  very  mind  and  will  is,  as  now  as  then  and  then  as  now,  that  if  the  said 
houses  given  to  the  master  wardens  of  the  Company  ot  Coopers  shall  so  far  fall  into 
decay  by  sudden  misfortune  (as  God  defend),  whereby  no  rent  may  be  made  of  them 
to  perform  my  legacies  by  them  to  be  done,  then  mv  very  will  and  mind  is,  now  as 
then  and  then  as  now,  that  the  legacies  when  such  cbuice  shall  fall  (as  God  defend), 
shall  stay.ontil  saoli  time  as  diey  may  be  made  tenantaUe,  which  I  trust  they  will  do 
with  speed  at  the  farthest  within  two  years  uid  no  further  prolonged,  ^n  the  said 
housing  being  made  tenuitable,  my  very  will  and  mind  is,  that  the  master  wardens 
of  the  Company  of  Coopers  shall  go  forward  with  this  my  will  as  I  first  made  and  set 
order  in  the  same  as  my  sure  trust  is  in  them,  as  they  will  avoid  the  danger  and 
ftMtUp  that  followeth ;  that  is  my  mind  and  will  is,  as  now  as  then  and  then  as  now, 
that  ^  the  master  wardens  of  tbe  Company  of  Coopers  do  not  bestow  the  £8  in 
manner  and  form,  in  part  or  in  all,  as  I  willed  them  to  do  in  this  my  will,  and 
suffereth  and  n^lecteth  m^  legacies  to  be  done  in  part,  or  in  all  by  the  space  of  one 
whole  year  after  the  first  view  and  warning  given  unto  them  to  be  done,  and  leaveth 
it  ondone  and  no  reasonable  cause  to  the  contrary,  that  then  my  very  will  and  mind 
as  DOW  as  [32]  then  and  then  as  now,  tiiat  the  master  wardois  of  the  Company  of 
Orooen  shall  entw  upon  said  houses  and  ground  called  the  Ship ;  and  they  to  repulse 
and  pot  out  forth  tbe  master  mrdens  of  the  Company  of  Coopers  iet  ever ;  and  the 
master  wardens  of  ^e  Company  Ghwers  to  enjoy  them,  and  have  them  for  ever, 
and  do  with  it  as  shall  seem  good  to  them,  and  to  do  and  use  them  as  thqr  do  with 
any  lands  belonging  unto  them." 

The  rents  of  the  property  had  increased  and  now  amounted  to  £7C  a  year,  and 
Uie  questioDS  were  first,  whether  after  paying  the  specific  sums  given  to  the  other 
charitable  objects  to  the  extent  of  £8  a  year,  the  oomj^ny  were  or  not  entitled  to 
tbe  sarins  beneficially ;  and  secondly,  whether  after  providing  for  the  repairs,  the  com- 
panr  were  entitled  b^eficially  to  the  sori^UB  or  took  it  subject  to  the  charitable  trusts. 

Mr.  Pemberton  and  Mr.  rAxxnt^  in  support  of  the  information,  contended  that  the 
intmtioD  of  the  testator  was  to  devote  the  whole  income  to  charity,  and  consequently 
that  the  whole  increased  rents  were  wpUcable  to  that  purpose ;  iJiat  the  (xwpers* 
Company  took  nothing  benefieiidly ;  and  that,  at  ail  events,  each  charity  was  entitled 
to  a  noportionate  increase  of  the  sums  named  in  Uie  will ;  7%e  AUome»4hniiral  v.  Tke 
iterant  Coa^iut^  (2  BIL  N.  a  178). 
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Ml*.  C.  F.  Cooper,  Mr.  Hn1>biiek,  and  Mr.  Norie,  eomirii,  contended  tluA  the  cereral 
pajrmeDti  comprising  the  £8  anoaally  wore  fixed  pajmentB,  which  were  not  M 
roceive  soy  inoreaae  on  an  improvement  taking  plaee  in  the  rental ;  and  that  the 
oompany,  upon  keeping  the  [8^  property  in  repair,  were  entitled  bm^inidl^  to  tbft 
wh<M6  BoriHUS.  That  the  aae  of  the  word  kgaoMf  the  direotion  to  pat  into  the 
common  box,  and  the  olaase  of  forfeiture  all  shewed  that  the  company  took  benefici- 
ally ;  ID  Tke  At/aney-GeitmU  t.  The  Cofdwamertf  Company  (3  Myl.  &  K.  6S4)  a  similar 
oonditicn  of  fnMture  was  held  to  entitle  the  o(nnpatty  beneficially. 

The  following  cases  were  cited  or  refeired  to  in  axgoment : — Tlui^ord  StAooi  aue 
(Coke  Bep.  8,  130  b.),  Danms  v.  Memmnff  (2  B.  C.  C.  18),  The  AUonu^^fenenl  r. 
Corporation  of  BrM  <3  Mad.  319;  and  2  Jao.  &  W.  294),  Th«  Attomey-Geheral  v. 
Bmm  Hose  College  (2  CL  &  F.  295),  The  Attometf^fmmU  t.  Caiherine  HaU  (Jacob, 
381),  Attomey-OmenU  v.  SmytMes  (2  Russ.  ■&  My.  717),  The  AUomey-OmeraX  t.  The 
Skmner^  Compemy  (5  Sim.  S96),  Shepherd  v.  The  Mayor  of  Bristol  (3  Mad.  320),  Jordm*s 
Charity  (5  Sim.  571 ;  and  1  Myl.  &  K.  416),  Attomey-Oeneral  v.  Johnton  (Ambler,  190), 
and  as  to  the  effect  of  long  usage,  Attor%ey-Qoimai  v.  Cahu  GoUege  {2  Keen,  150). 

Mr.  Bacon,  for  the  Grooers^Company,  submitted  to  the  decree  of  the  Court 

Mr.  Pemberton,  in  nvjj. 

Tax  KAsm  of  thx  BoujS  [Lord  Langdale]  (at  the  conclosion  of  the  argument 
obserredX  there  is  no  dispute  as  to  the  {xinmples  on  which  the  Court  acts  in  cases  of 
this  IdaOt  and  whidi  have,  I  oonceire,  been  ve^  properly  and  [34]  accurately  stated  at 
the  ^ir ;  that  if  the  testator  clearly  declares  an  intention  of  devoting  the  whole 
income  of  a  property  to  charitable  purpose,  then,  although  he  does  not,  in  specifically 
directing  the  application  of  portions  of  it,  exhanst  the  miole  income,  still  the  general 
intention  that  tiie  whole  Bhall  be  applied  to  charitable  purposes  will  prevail ;  uid  on 
the  other  hand,  although  he  does  not  make  any  such  general  declaration  of  devoting 
the  whole  to  charity,  but  gives  each  and  every  portion  of  the  whole  income  at  the 
time,  to  some  (^aritable  purposes,  and  by  that  means  exhausts  the  whole,  then,  if  the 
income  should  afterwards  increase,  the  increase  will  also  be  applicable  to  charitable 
purposes.   Those  are  general  rules  which  have  been  adopted. 

With  respect  to  the  clause,  whioh  has  been  very  muon  relied  on  in  this  case,  as  to 
the  pain,  danger,  and  penalty  which  was  to  follow,  if  the  Coopers'  Company  nedected 
to  do  the  repairs,  or  to  make  the  payments,  namely  that  thm  the  master  waraens  of 
tibe  Company  of  Gh^>oers  were  to  enter  and  expel  them,  it  must  be  observed,  that 
although  a  pain  and  penalty,  by  the  terms  of  it,  certainly  implies  some  loss  to  the 
party  who  suffers  it,  and  may  be  the  loss  of  a  beneficial  interest  as  seems  to  have  been 
deeided  by  Sir  John  Leach  in  the  case  of  the  Cordwainers'  Company,  yet  this  testator 
might  very  probably  have  considered  it  a  pain  and  penalty  to  take  from  the  company 
the  management  of  this  property ;  whether  I  ought  so  to  oonsider  it,  mus^  I  think, 
depend  on  a  very  careful  examination  of  the  case  of  Cordwainers'  Company. 

I  confess  the  case  is  very  far  from  being  free  from  doabt :  and  I  shul  give  my 
opinion  upon  it  in  a  day  or  two. 

^S]  June  18.  The  MAianER  of  the  Bolls.  This  information  prays  a  declara^ 
tion  that  the  property  in  question  is  vested  in  the  company,  and  held  by  them  for 
charitable  purposes  only. 

Upon  a  consideration  of  the  will  of  the  testator,  Henrv  Cloker,  it  appears  to  me 
that  a  declaration  to  that  effect  cannot  be  made,  and  that  the  Defendants  are  entitled 
to  a  beneficial  interest  in  the  proper^ ;  for,  although  the  testator  has  said  that  he 
devised  the  property  to  the  Coopers'  Oompany,  "upon  this  oonditiou,  and  to  this  use, 
intent,  and  purpose,  that  is,  the  maintenance,  augmentation,  and  upholding  of  the 
school  at  Batcliff;"  yet  he  has  i^terwards  directed  the  temporary  application  of  a 
portion  of  the  rent  to  a  different  purpose,  and  has  shewn  an  intention  to  connect  the 
performuice  of  the  trust  widi  the  pecuniary  interest  of  the  persons  who  were  to  per- 
torm  them ;  and  having  given  £3,  whioh  he  describes  as  what  remains  ungiven  of  the 
whde  rent  of  the  property,  to  the  Coojpen'  Company,  to  put  into  the  common  box  of 
the  oompany,  towards  the  reparations  of  tiie  property  when  need  should  be,  he  has 
imposed  a  penalty  or  forfeiture  on  the  company  in  defanlt  of  ^eir  amilying  the  otiier 
parts  of  the  rent  as  he  had  willed.  Under  these  circumstances  T  think  that  the 
company  took  a  beneficial  interest  in  the  property ;  and  considering  that  at  the  date 
of  t^e  will  the  whole  rent  was  XI 1,  and  observing  the  mode  in  which  the  testator  has 
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dirided  die -whole  sum,  and  given  specific  stuns  for  speoiflo  ^^urpoises,  vhteh,  togetfaer^ 
ooDstifctito  the  whole  mm,  I  think  that  he  must  be  considered  to  hare  meant  an 
aimortianniait  of  the  whole;  uid  it  therefore  appears  to  me  that  the  Defendants, 
altDoa^  entitled  to  a  beneficial  interest,  are  not  entitled  to  ui  indefinite  or  nnascer- 
tainod  rendae,  but  only  to  tbree{9Q]-eleTentha  of  the  whde  residoe  8ub|eet  to  the 
r^ain,  knd  uat  they  are  tmstees  of  tiie  ramainiiig  dgfat-elerentbs  for  tiie  Clarity, 
Aflteed,  Angoat  4th,  1841. 


[90]  Paoi  9.  Bbook.  Jr«nA  dl,  Jvly  ^  1840. 

[DistiDgcdsfaed,  fForkjf  r.  iVumpAw,  1848,  0  Hare,  566.] 

Parties  having  ao  equitaUe  estate  only,  agreed  to  grant  a  lease  to  A.  B.,  which  was 
to  eoDtain  special  covenants  both  on  the  part  of  the  lessors  and  lessee.  The  intended 
lessors  died  before  the  lease  bad  been  granted,  and  their  interest  became  vested  in 
brakmpt  aasigiiees  and  an  heir  at  law,  against  whom  a  decree  for  specific  per- 
formanee  was  made.  Held,  tiiat  receiving  the  benefit  of  the  lessee's  special  covenants 
the  amigneea  and  heir  were  tbemselvee  bonnd,  to  the  extent  of  their  interest  in  the 
jaxpettf,  to  enter  into  the  special  oovenaots  whidi  tiie  original  intended  lessors  had 
eoDtnustod  to  enter  into. 

In  this  case,  the  Plaintiff  bad  been  dedared  entitled  to  the  spedfio  performance  of 
an  agreemoat  for  a  lease  against  parties  claiming  under  the  intended  lessors,  and  who 
respectively  filled  the  characters  of  heir  and  bankrapt  assignees,  and  the  question  was, 
iriiether  anoh  assignees  and  heir  were  bound  to  enter  into  any  other  covenants  with, 
the  loMOB,  than  the  usual  trustee  covenant  that  they  had  not  incumbered. 

Hie  cireamstances  under  which  the  question  arose  were  as  follows.  (See  the  ca89 
as  reported  in  4  Buss.  6;  2  Russ.  &  M.  214;  and  4  Clark  &  Fin.  399.) 

In  June  1806,  Thomas  Willows  was  entiUed  in  fee  to  Sarille  House  and  its 
apmrtenaots,  in  Leicester  Square,  subject  to  a  conveyance  thereof  previon^  made 
to  KolniiMn  and  Townes  for  securing  the  repayment  of  £6000  to  Thomas  Wright^ 
and  Bubjaet  to  auoh  payment  [37]  on  trust  to  convey  the  same  to  Thomas  Willows 
and  hia  bain. 

In  the  month  of  June  X806,  the  mortgage  was  paid  off  as  to  JC3000,  one  moiely 
thneof  by  Miss  Linwood,  and  as  to  the  other  moiety  by  John  Broom  and  Herbert 
Broom ;  and  by  deeds  dated  the  26th  and  27th  days  of  June  1806,  the  le^  estate 
was  conveyed  by  Robinson  and  Townes  to  Itichard  Samuel  White  and  Richarcl  Rossel*, 
who  became  the  trustees  tbereof  to  secure  the  payment  of  £3000  and  interest  to  Miss 
Linwood,  the  sum  of  £1600  to  John  Broom,  and  the  further  sum  of  £1500  to  Herbot 
Broom  ;  the  equity  of  redemption  remained  vested  in  Thomas  Willows  in  fee. 

At  thia  time  ao  meraient  was  made  between  Thomas  Willows,  the  mortgagor, 
and  Bfiaa  Linwood  and  the  two  Brooms,  his  mortgagees,  that  Miss  Linwood  ui^d 
oceapy  a  pration  of  the  property  as  an  exhibition  room,  and  that  another  portion  of 
the  propwrty  should  be  demised  to  and  oconpied  by  the  Brooms  as  carpet  deiden; 
and  many  alterations  of  the  premises  being  required,  tbe  Plaintiff  was  requested  and 
he  weed  to  perform  the  various  works,  on  terms  which  were  ezpressea  in  certain 
articwB  of  agreement,  dated  die  27th  of  June  1806 ;  and  by  these  articles,  and  in 
consideradon  of  Page's  covenants  and  agreements,  Willows,  Miss  Linwood,  and  the 
Brooms,  with  the  approbation  of  White  and  Rosser  the  trustees,  agreed  with  Page 
that  they  would,  as  soon  aa  the  buildings  therein  mentioned  should  be  erected,  execute 
to  Psge  a  lease  of  a  part  of  the  property,  subject  to  the  reservations  therein  mentioned, 
to  hold  for  forty-nine  years  from  the  29th  of  September  then  next  at  a  rent  of  40e. 
payable  to  White  and  Boeser ;  and  it  was  apeed  that  the  lease  should  contain  covenants 
on  the  part  ctf  WiUows  for  quiet  en-[38]-joynaent  and  insurance ;  and  that  the  top  of 
the  root  of  any  buildings,  to  be  built  oppiMite  to  the  lights  of  the  building  to  be 
erected  as  therein  mentioned,  should  not  m  raised  higher  than  ten  feet  below  the  top 
of  the  oeiliog  of  such  last-menticmed  buildings ;  and  that  no  erection  or  roof  should, 
during  the  term,  be  erected  that  should  approach  nearer  than  twenty  feet  to  the 
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.bafldiiig  Aeroby  agreed  to  be  wected.  Tbe  agraanent  {oovided  aeTaml  other  spedal 
covenants  to  be  entered  into  by  WiUowa  {or  the  purpose  of  aeeurinff  to  the  other 
jwurtiea  the  aooommodation  and  advantagee  whi^  they  required,  and  Page  agreed  to 
execute  the  works  therein  mentiOoed  on  the  terms  set  forth ;  and  by  Ihe  same  agree- 
ment. Page  agreed  that  when  the  lease  to  him  ^onld  be  executed,  he  would  grant  to 
Miss  Linwood  a  lease  of  tiie  rooms  and  apartment  which  she  was  to  have,  for  forty- 
eight  years  and  threenjuarters,  wanting  ten  days,  from  the  25th  of  December  then 
nezt^  at  the  yearlv  rent  of  £250,  and  eabject  to  stipulations  thereitt  mentioned ; 
and  diat  he  would  grant  to  Willows  a  lease  of  tiie  odier  part  ct  tiie  ^Mnises  at  tbe 
rent  of  ^£200. 

A  lease  of  a  pwt  <d  the  nemiaes  was  aftenmrda  granted  to  the  two  Brooms  toe 
forty-nine  years  and  a  hal^  mm  tbe  27th  of  June  1906,  at  a  rent  of  £876,  payaUe 
to  White  and  Roeser  tiU  the  mortg^  of  £6000  should  be  paid  clS,  and  aftomrds  to 
Willows.  By  another  deed  of  the  20th  of  September  1806,  White  and  Boeser  were 
appointed  reeeivera  of  the  rente  of  the  premises,  on  trust  to  pay  taxes,  the  interest  of 
the  mortgage  of  £6000,  and  tJie  interest  on  other  incumbrances,  and  the  costs  of  the 
trustees,  azu  to  apply  any  surplus  in  redaction  of  l^e  mortgages. 

[381  Mr.  Page  executed  the  works  which  he  agreed  to  execute,  with  variations 
required  by  the  parties  and  by  the  agreement  of  the  27th  of  Jane  1806 :  and  oertaia 
indentures  dated  the  30th  of  September  1806  and  26tb  of  Kovember  1807  were 
executed,  whereby  the  premises  were  charged  with  an  annuity  of  £400  by  means  of 
directions  given  by  Willows  to  White  and  Bosser  to  pay  the  same  to  the  Plaintiff, 
ajod  in  the  year  1808  Mr.  Page  became  entitled  to  a  still  further  security. 

One  part  of  the  premises  being  under  lease  to  tJbe  two  Bnxnna,  was  in  their 
poB8eari(«  till  ^y  took  one  Hairis  into  partiiership  with  them,  and  fran  that  time 
the  two  Brooms  and  Harris  were  in  possession,  ^otiier  part  of  the  wemlses  was 
intended  to  be  leased  by  the  Plaintiff  to  Miss  Linwood,  at  a  rent  of  £260  foe  the  same, 
and  after  the  month  of  November  1808  a  further  part  of  the  premises  was  occupied 
by  ber.  The  remainder  of  the  {aremises  was  intended  to  be  leased  by  tiie  Plaintiff  to 
Willows,  at  the  rent  of  £200  per  anoum.  Willows  was  in  possession  till  June  1808, 
when  he  delivered  possession  to  the  two  Brooms  and  Harris. 

Mr.  Page  having  completed  all  the  works,  in  1809  the  drafts  of  the  several  leaees 
required  for  the  execution  of  the  subsistingagreements  were  prepared  and  agreed  to. 

By  the  draft  of  tiie  intended  lease  to  Page,  Biohard  Samuel  White  and  Bichard 
Bosser,  Thomas  Willows,  Mary  Linwood,  John  Broom  and  Herbert  Bro(»n  were  made 
parties  ci  the  one  part,  and  Page,  the  intended  lessee,  was  tiie  only  party  of  the  ot^er 
part ;  and  it  was  ^t^osed  to  oe  witnesaed  that  a  lease  of  the  premises  other  than 
tiiose  demised  by  the  ftvonis,  was  granted  to  the  Plaintiff  for  fort^-eight  years,  from 
the  29th  of  Sep'[40]-tember  1807,  at  the  rent  of  40a.,  and  subject  to  the  several 
covenants  therem  mentioned  to  be  on  his  part  performed,  and  covenants  were  inserted 
by  White  and  Bosser  that  they  had  done  no  act  to  incumber,  and  by  Willows  that  he 
and  Wliite  and  Bosser,  or  one  of  them,  would  pay  all  rates  and  taxes,  except  as 
therein  mentioned ;  and  also  that  he  and  White  and  Bosser  would  repair  the  main 
walls  and  roofs,  and  also  that  he  would  insure  the  buildings,  and  rebuild  t^e  same  if 
burnt ;  and  further,  that  the  top  or  highest  line  of  the  roof  of  any  buildings  which 
might  thereafter  be  built  oi^Kmte  to  the  lights  of  the  buildings  thereby  demisra  should 
not  be  raised  higher  than  to  a  line  of  ten  feet  below  the  top  of  the  ceiling  of  the 
d«nised  buildings  and  rooms,  and  that  no  waX\  or  building  should  be  made  by  Willows 
on  the  ground  so  as  to  rise  oe  approach  nearer  to  the  w^ls  of  the  demised  buildings 
than  at  the  distanoe  of  twentar  feet  from  tiie  same,  without  the  special  licence  of  Pag^ 
and  Willows  was  to  enter  rato  other  covenants  respecting  the  oceupation  of  &e 
premises  and  the  right  of  way.  The  draft  also  provided  covenants  bv  Willows,  Miss 
Idnwood,  and  the  l^ooms  for  quiet  enjoyment,  further  assurance  and  tiie  production 
<rf  deeds. 

Though  the  draft  of  the  lease  was  approved,  the  lease  was  not  executed. 

Thomas  Willows  died  intestate  in  the  year  1813,  leaving  John  Willows  hia  heir ; 
and  in  1814  John  Willows  sold  the  equity  of  redemption  to  John  Broom,  Herbert 
&oom,  and  John  Harris,  and  by  indenti^es,  dated  the  30th  and  31st  days  of  December 
1814,  fOT  tiie  considerations  therein  mentioned,  the  equity  of  redemption  was  oonveyed 
to  Davy,  in  trust  for  John  Broom,  Herbert  Broom,  and  John  Harris,  as  tenants  in 
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fiMUDOB,  null  ""^l^  ^  mortgBgei^  and  to  all  leases  aod  agreemente  for  leases 
made  bv  TlKunas  Willows,  aod  thm  subasting. 

In  Ajnil  1815  Herbert  Broom  died  intestate,  leaving  his  son  Herbert  bis  heir,  and 
Im  widow  Rebecca  firoom  became  his  legal  personal  representative. 

.  Id  Hay  1817  the  tnistee  White  died,  leaving  Sosser  his  eo-trostee  him  surviving; 
and  ID  1818  the  Phdntiff  filed  his  bill  for  a  apaoifie  performaBoe  oC  the  agreements 
whieh  he  had  entered  inta 

In  Ootober  1890  Hams  oonveyed  his  one-third  part  of  the  eqnify  of.  redBBiption 
to  John  Broom. 

By  the  deeree^  whxih  was  pnmounoed  on  (he  26tih  of  November  1827,  it  was 
dedaied  that  the  PlaintiflF  was  entitled  to  have  the  lease  to  him,  the  two  several 
leasee  fKHn  him,  and  tiie  nndw^lease  from  Ma^  Linwood  to  him  executed  by  all 
proper  parties,  aeooiding  to  the  drafts  prepared  by  White,  Mr.  Willows's  solioitor,  in 
1809,  with  this  diffwence,  that  the  lease  thereby  prooosed  to  have  been  made  by  the 
Plaintiff  to  Thomas  Willows  was  to  be  made  to  John  Broom,  Herbert  Broom,  and 
Jdm  Harris,  or  those  who  represented  tiiem,  and  with  this  difference  also,  that  if  the 
mortgage  to  the  Brooms  should  appear  to  be  satisfied,  the  Plaintiff  was  entitled  to 
have  the  lease  granted  to  him  for  the  additional  term  oi  fifty  years,  at  the  rent  of 
40s.  pa  annum. 

On  the  3Mk  U  June  1830  John  Broom  became  bankrupt^  and  the  Defenduita 
Oaadwton,  Pitfeman,  and  Sktter  were  tiie  assignees  of  his  estate  and  eflleote ;  aod  by 
the  vatioaa  events  which  had  oocurred,  the  equity  oi  redemptim  and  the  right  to  an 
nndavleaae  whieh  when  the  draft  of  tiie  lease  was  prepared  were  vested  m  Thomas 
Willows,  had  now  become  vested,  as  to  two>third  parts  thereof  in  the  assignees  of 
Jdm  Hnxmi,  and  as  to  the  other  one-third  part  thereof,  in  the  representatives  of 
Herbert  Broom. 

By  a  decretal  order,  dated  the  25th  of  July  1833,  it  was  referred  back  to  the 
Master  to  settie  and  approve  of  the  lease  to  the  Plaintiff,  which  by  the  decree  he  was 
declared  entitled  to  have  executed  to  him ;  and  in  settling  the  lease  the  Master  was 
to  have  regard  to  the  circomstances  and  events  which  had  taken  place  since  the  time 
when  the  orafta  were  {nepared  by  Mr.  White,  and  the  relations  m  which  the  parties 
stood. 

Li  pursuance  of  this  order  the  Master  by  his  report,  dated  tiie  23d  of  April  1839, 
^■xnred  tiie  draft  ot  a  lease  whioh  did  not  omttain  any  of  the  spedal  covenants 
wQdk  the  draft  of  1809  pnmosed  that  Thomas  Willows  should  enter  into.  The 
parties  were  Bjohaid  Bosser,  the  survivor  of  the  tmsteea  named  in  the  indenture  of 
the  27th  of  June  1806  of  the  first  part ;  Thomas  Davy,  the  trustee  naaaed  in  the 
indenture  of  tiie  Slst  of  December  1814  of  tiie  second  part;  Thomas  Guidertoo, 
Josndi  Pittman,  and  Thomas  Slatter,  the  assignees  of  John  Broom,  of  the  third  part ; 
Herbert  Broom,  the  heir  at  law  of  Herbert  Broom  deceased,  of  the  fourth  part; 
Bebeoea  Broom,  the  administratrix  of  Herbert  Broom  deceased,  of  the  fifth  put; 
Msiy  Linwood  of  the  dzth  part ;  and  the  Plaintiff  Samuel  Page  of  the  seventh  part ; 
and  in  this  draft  lease  Page  the  Plaint  had  entered  into  all  the  requiste  eovenants 
in  ecmfnmity  with  the  agreement ;  bat  the  only  oovenaat  on  the  part  of  the  assignees 
of  John  Bkomn  and  the  heir  and  administratrix  ol  Herbert  Bnxmi  was  the  usual 
trustee  covenant  that  thov  had  not  incumbered. 

i4S\  The  Plaintiff  took  ttceptions  to  tiie  Master's  report,  approving  oi  this  draft 
lessor  insisted  in  eAct  that  it  ought  to  contain  covenants  on  the  part  ol  tiie  assignees 
and  heir,  to  the  extent  (tf  the  interest  in  tiie  premises,  to  the  same  effect  as  u  the 
leaee  had  been  executed  by  Willows ;  namely,  that  tiiey  ^ould  enter  into  covenants, 
limited  as  above  stated,  for  payment  of  taxes,  to  repair  main  walls,  to  insure  the 
premises,  to  rebuild  in  case  of  fire,  not  to  bniM  higher  than  the  limited  lin^  toe  quiet 
enwrment^  and  further  assurance,  &o. 

The  excei^ons  now  came  on  for  argument. 

Mr.  Pemberton  and  Mr.  S.  Sharpe,  in  support  of  tbe  exceptions,  contended  that 
tte  assignees  and  heir,  who  were  to  have  the  benefit  of  Page's  covenants,  were  bound 
CO  tlmr  parte  to  enter  into  tiie  limited  covmants  proposed,  otherwise  Pisge  would 
reeeiTe  as  a  seonrit^  for  hi*  advances^  whioh  exceeded  £13,000  in  1809,  not  a  lease  in 
thetsnna  of  the  amement,  bat  <me  disohai^ged  of  rates,  tsxes,  insnranoe^  and  those 
pratedume  for  the  Denefidal  enjoyment  oS  the  {voperty  which  he  had  stipulated  for. 
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That  tbe  pntM  olaimiiig  the  behdfit  of  ihe  agnndent  entered  into  by  "Wniows  nuut 
bear  the  burtheD,  and  that  this  waa  not  die  (xdinaiy  oaee  of  tnutees,  whoee  ooveaaats 
were  limited  to  ibor  own  defanlte,  but  a  ease  where  partaea  were  seeiking  the  benefit 
of  an  agreement,  and  attempting,  at  the  same  time,  to  avoid  inonning  the  obligi^iioa. 
That  though  the  estate  of  Willows  was  equitable,  yet  the  parties  in  poaeoaeien,  with 
notioe  of  uie  ooVen«its,  would  in  equity  be  faonad  by  them :  Th*  Dme  of  Bedford  t. 
The  British  Museum  (2  Sag.  Vend.  361  (9th  ed.).  and  2  Myl.  A  E.  652). 

[44]  Mr.  Teed  and  Mr.  Glasee,  for  the  aarigneeSf  and  air.  Eindwuey,  for  Herbert 
Broom,  tAu  heir  at  law,  admitted  that  the  oovmiants  now  propoaed  ware  aimilar  to 
tJiose  inserted  in  tiie  drafb  lease  ot  1809,  but  limited  to  the  eatate  and  ulterest  tbe 
asaioieeB  and  heir ;  th^  however  argued  that  die  FkintifF  was  not  now  entitled  to 
be  placed  in  a  better  aitualiott  than  m  would  have  beeta  if  the  lease  had  been  actually 
executed  in  1809.  That  in  such  case  the  oorenants  would  hare  been  in  groaa,  and 
would  not  hare  run  with  tbe  land,  so  as  to  bind  the  assignees,  Willows  the lesstx'  not 
having  the  legal  estate,  which  at  that  time  was  vested  in  White  and  Rosser,  ffebb  v. 
Russeii  (3  Term  Rep.  393),  /Fhittm  r.  Peaeoek  (2  Bing.  N.  C.  41 1) ;  they  Argued  that 
equity  would  not  extend  the  le^l  liability  on  a  oorenant,  Ocddard  r.  KeaU  (1  Vem. 
87) ;  that  assignees  stood  in  a  different  position  from  ordinary  persons,  being  tnisteea 
<nily  tcT  othen.  White  v.  Fol^amU  (11  Ves.  337),  and  that  their  liability  ought  to 
cease  on  their  puting  with  the  estate,  WWanu  r.  Fry  (1  Mer.  266),  or  be  limited  to 
their  continuanoe  as  assignees;  Ex  nari«  Stuart  (3  Bbae,;,216).  That  if  the  bank- 
tnpt  had  ineorred  any  liability  the  Plaintiff  ongnt  to  oome  in,  fori  patmt  with  the 
other  oreditOTs,  and  had  no  equity  to  a  preference  over  tima ;  that  Uw  Court  had  in 
view  this  very  point  when  it  directed  the  Master  to  have  r^pud  to  die  change  <A 
oircnmetanoes,  «c.,  and  that  the  ^foct  of  makinff  the  aas^eea  enter  bto  aadi 
covenants  as  those  proposed,  would  be  to  postpone  uie  distribution  <A  the  bankmpt'a 
estate  ;uitil  the  expiration  of  the  lease. 

Mr.  Pemberton,  in  reply. 

[46]  Jv.ly  3.  The  Master  of  the  Bolls  [Lord  Langdale].  This  case  oomee  on 
upon  exceptions  to  the  Master's  report,  ap^ring  the  draft  of  a  lease  to  be  granted 
to  the  Plaintiff  by  the  Defendants,  claiming  under  Thomas  Willows  deceased,  by 
whom  the  lease  was  agreed  to  be  granted ;  and  the  question  is,  what  covenanta  du 
Plaintiff  is  entitled  to  have  inserted  in  the  lease,  the  Plaintiff  oontending  diat  he  ia 
entided  to  covenants  more  numerons  and  important  dian  those  which  have  been 
inserted  in  the  draft  <A  ^e  lease  approred  by  the  Master. 

The  {nets  of  diia  case  are  very  long  and  complicated,  and  die  time  neoeaaarily 
employed  in  obtaining  a  correct  knowledge  of  than,  tonda,  on  every  occasion,  to 
increase  the  delays  which  hare  unfortunately  occurred  in  dkis  suit  (His  Lordship 
recapitulated  the  facta,  and  proceeded.) 

The  Plaintiff  makes  no  complaint  of  die  covenants  which,  acoOTding  to  this  draf^ 
are  proposed  to  be  entered  into  by  himself,  or  by  the  trustees  Rosser  and  Da^i  or  by 
Miss  Linwood;  but  the  draft  proposes  that  Herbert  Broom,  die  heir  of  Herbert 
Broom  deceased,  and  Oanderton,  Piitman,  and  Slatter,  the  assignees  of  John  Broom, 
should  only  eorenant  that  they  respectively  have  done  no  aet  to  incumber,  and  it  ia 
therefore  propoeed,  that  the  Plaintiff,  who  haa  done  all  in  hia  power  to  perform  the 
agreement  on  his  put,  and  who  is  bound  in  further  paformanoe  thereof  to  exeoote 
leases  to  Miss  Lmirood,  and  to  those  who  claim  under  Thomas  Willows,  should  moder 
the  circnmstaBoes  which  hare  taken  {daee^  alt(tf;Bther  lose  the  ben^t  of  the  several 
speclid  oovenante  which,  by  the  draft  of  1809,  it  was  proposed  and  agreed  thwb 
Thomas  Willows  should  enter  into. 

[48]  Tbe  Plaintiff  insists  that  this  is  not  the  common  case  of  heir  or  assignees 
being  called  noon  formally  to  give  effect  to  the  agreements  or  covenants  of  persona 
under  whom  they  claim,  but  the  case  of  mortgagors  and  landlords,  or  lessors,  seeking 
for  themselves  or  the  estates  they  respectively  represent,  the  benefit  of  the  agree- 
ments entored  into  b^  tbe  mortg^ee  and  lessee,  in  consideration  of  which  the  persona 
under  whom  they  claim  entered  into  tbe  agreement  on  their  parts.  Those  cuiming 
under  Willows  ask  for  the  benefit  for  which  he  stipulated,  and  it  is  aigued  that  they 
most,  to  the  extent  of  the  estate  they  have  received,  sustain  die  burden.  They  claim 
the  reversion  of  the  lease  which  Page  is  to  receive,  and  the  rent  which  Page  ia  feo 
pay.  Mid  Page  diereupon  insirta         to  the  extent  of  that  reversionary  interest 
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wliieh  thty  derive  firom  Willows,  they  mnst  secure  to  him,  the  Plaintiff,  ihose  benefits 
nhkih  were  intended  t6  be  sedured  to  him  by  the  ccvenants  of  Willows. 

The  equity  of  redemption  and  the  reversionary  interest  in  the  property  to  be 
eompriaed  in  the  Ibase,  as  to  two-third  puts,  is  vested  in  the  assignees  of  Jolin  Broom, 
and  as  to  the  remai&iog  tiiiid,  in  the  reprwentativea  of  Hwbert  Broom. 

The  bill  ia  filed  by  the  mori^jftgee  and  propoaed  le^  a^^Kbil  the  mortgagor  and 
propoeed  lessen*. 

Pending  the  suit,  certain  AHenatfte  end  transmntations  of  intOTMt  hare  taken 
plaeek  hat  the  persons  now  claiming  the  interest  of  Willows  have  lasted  in  them  the 
right  to  all  the  beneficial  interest  "wbieh  Will4««  i#aa  to  VMeive,  and  lolum  the  per- 
fonnanoe  of  all  the  duties  which  the  Plaintiff  Pag!B  was  to  perform  towards  Willows, 
and  tfa^  cannot  be  albwed  to  exaot  from  Page  all  [47]  the  benefit  which  Page  was 
to  seeoTB  to  Willows,  without  giving  to  him  (to  the  extent  of  the  property  they  have 
derived  from  Willows),  the  benefit  which  Willows  stipulated  to  give. 

The  principal  aigument  urged  by  the  Defendants  is  that  they  axe  not  liable  to 
more  than  they  would  have  been  liable  to  if  WUlows  had  actually  executed  a  lease 
acoording  to  the  draft  of  1809,  and  timt  such  covenants  as  are  now  required  would 
not  have  mn  wiA  the  Und ;  but  I  am  of  opinion  that  this  arenment  eannot  prevaU ; 
the  Phuntiff  has  never  been  in  Uie  sitnadon  in  whicdi  he  Would  have  beat  if  the  lease 
of  1809  had  been  executed  at  the  proper  time. 

The  Plaint  executed  the  works,  and  entered  itito  the  wreement  on  his  part,  in 
oonaderataon  oi  die  annuity  md  of  covenants  which,  he  was  to  receive  from 
BIr.  WillowB.  The  braefits  tor  which  he  stipulated  have  been  suspended  for  a  long 
series  d  yean,  and  in  the  meantime  the  interest  of  Willows  has  besome  vested  in 
persons  who  cUim  in  a  representative  character,  and  claim  for  the  estetes  they 
re|sesent  all  the  benefits  which  Willows  stipulated  to  receive,  and  some  of  which  are 
to  be  secured  by  the  acts  of  Page ;  and  it  seems  unreasonable  to  allow  this  claim,  to 
which  they  are  entitled,  without  imposing  upon  them,  to  the  extent  of  the  beneficial 
intWBst  they  receive,  the  same  obligation  to  secure  Page  to  which  Willows  himself 
was  liable;. 

Hw  eereral  instruments  executed  by  Willows  were  agreemente  to  be  performed : 
the  benefit  of  those  agreements  is  now  songh^  in  the  right  of  Willows,  by  those 
iriw  are  now  entitled  to  the  beneficial  interest  which  buonged  to  Willowy  and  I 
conceive  that  the  Court,  in  [48]  directing  that  the  Master,  in  settling  the  lease, 
should  have  re^^  to  the  circumstances  and  events  which  had  taken  place,  and  the 
rdation  in  whidi  the  several  parties  stood,  did  not  intend  to  deprive  the  Plaintiff  of 
all  the  securities  which  he  might  have  had  from  the  covenants  of  Willows,  but  to 
give  him  t^e  same  advantages,  so  far  as  they  oould  justly  be  had,  against  the  persons 
to  whom  the  beneficial  interest  of  Willows  had  passed.  I  think,  tiierefore,  that  t^e 
report  ia  erroneous,  and  that  it  must  be  referred  CMck  to  the  Master  to  alter  the  draft 
of  tiie  lease  by  inserting  proper  covenants  from  the  assignees  of  John  Broom  and  the 
heir  and  personal  representative  of  Herbert  Broom,  for  the  several  purposes  intended 
to  be  secured  by  the  covenants  of  Thomas  WUIows ;  such  covenants,  however,  to  be 
Hnuted  to  tiie  omeficial  interest  to  whit^  tiie  assignees  and  heir  respectivdy  are 
entitled  in  the  premises. 


[40]  Gkkknlaw  v.  Kiira.   July  4,  6,  1840. 

[&  a  affirmed,  10  L.  J.  Gh.  (N.  S.),  129 ;  5  Jur.  18.    Distinguished,  Seaden  v.  ^ng, 
1852,  9  Han,  521.    See  Guest  v.  Smythe,  1870,  L.  B.  5  Ch.  554  (a.).] 

An  Act  of  Pariiament  empowered  a  rector,  with  the  consent  of  the  bishop  who  was 

Cn  of  the  living,  to  raise  'money  by  annuity  for  building  a  new  rectory 
I,  the  plan  and  the  aocounte  of  which  were  to  be  approved  of  by  tile  bishop. 
The  l^hop  advanced  the  necessary  mon^,  and  obtained  a  grant  of  an  annnily, 
charged  on  the  living.  Held,  though  thore  was  no  unfumeas,  that  tiie  transaction, 
on  {nincipla,  could  not  stand. 
A  rector  waa  empowered,  by  Act  of  Parliament  with  the  consent  of  the  bishop^  to 
nise  uKHiey  by  way  of  annnity  on  lives,  for  the  purpose  of  building  a  new  rectory 
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house,  and  U>  charge  tiie  aama  on  the  reetory.  The  hiihop  himaett  advaneed  the 
money  :  the  annuity  waa  granted,  and  was  paid  the  rector  until  his  death ;  the 
sums  thus  paid  amounted  to  the  sum  advanced  with  lawful  intereat.  At  the  suit 
of  the  SBCceeding  rector,  Uie  transaction  was  set  aside  oa  tiie  ground  of  the 
equitable  incapacity  of  the  bishop  to  beeome  the  purchaser  <rf  the  annuity.  Held, 
tlut  the  Plaintiff  had  a.  right  to  avoid  the  annuitnr  altogether,  and  that  the 
Defenduit  was  not  oititied  to  have  it  ascertained,  what  was  a  [OY^ter  aanuity  to 
have  been  granted^and  to  charge  die  kmeoaeding  re^or  with  his  proportiou  Uiereof. 

The  object  oi  ^is  bill  waa  to  set  adde  an  annuity  granted  to  a  trustee  for  a 
fonner  Biahop  <d  Booheeter,  and  secured,  under  die  powers  eontained  in  a  Private  Aet 
of  Parliament,  on  the  reetory  of  St.  Manr,  Wocdwuh  ;  the  ground  on  which  it  waa 
impeached  was,  that  the  bishop  filled  a  fiduoary  character  under  the  Act,  and  that  it 
was,  therefore,  incompetent  for  him  to  oontraot  for  a  ohai;ge  upon  the  -liTing. 

In  1819  Hugh  Frazer  was  the  rector,  and  the  bishop,  in  right  of  his  See,  was  the 
patron  of  the  rectory  of  St  Mu^,  Woolwich,  luid  by  an  Act  pMsed  in  the  fcoty- 
ninth  year  of  King  George  the  "niird  (local  and  personal,  c  88),  intituled  "  An  Act 
to  enable  the  rector  of  the  pariah  and  parish  church  of  St  Mary,  Woolwich,  in  the 
county  of  Kent,  for  the  time  being,  to  grant  building  leases  of  tiie  glebe  lands 
belonging  to  the  sud  rectory,  and  to  sell  present  rectory  bouse  and  garden,  and 
to  buud  a  new  rectory  house,"  after  reciting  that  great  benefit  would  accrue  to  the 
aaid  reotwy,  and  great  oonvenienee  to  the  inhal»tants  of  the  said  town,  if  povrer  was 
ffiven  to  the  rector  for  the  time  being,  to  grant  a  leaae  or  loaaea  ot  the  aid  glebe  lands 
for  a  tenn  of  yeara,  anffieient  to  encourage  ftXQ  peraona  to  build  apcm  and  improve 
the  same,  and  that  it  would  be  beneficial  ii  permisaion  were  given  to  aell  the  then 
rectory  house  and  garden,  and  to  build  a  new  reetory  house  ;  it  was  enacted,  that 
the  rector  for  the  time  being,  should  have  power,  "  by  and  with  the  consent  of  the 
Bishop  of  Rochester  for  the  time  being,"  to  leaae  the  glebe  lands  for  any  term  not  exceed- 
ing ninety-nine  years,  at  the  best  improved  rent ;  and  the  rectory  house  and  garden 
were  thereby  vested  ia  the  Rev.  G.  A.  Hatch  and  Alexander  Fraser,  discharged  of  all 
estates,  &e.,  of  the  bishop  and  his  sucoesaora,  and  of  the  rector  and  his  succesaora ;  upon 
truat  to  sdl  and  apply  the  produce  towards  building  a  new  rectory  houae,  of  such 
dimensions  and  extent^  and  with  such  convwueooes  thereto  as  should  be  approved 
of  by  a  phui,  Ac,  under  the  hand  and  seal  of  the  aakl  Biahop  of  Ibchester  for  the 
time  being;  and  it  waa  provided  that  auoh  new  rectoiy  house  should  be  buHt  and 
finished  to  ^  satisfaotion  of  the  ffisbop  of  BoobeBter  n>r  the  time  being,  at  a  {vice 
not  exceeding  £3000 ;  and  if  t^  monies  ariaing  from  the  aale  should  be  insufficient 
for  the  purpose,  the  rector  waa  authorized  to  twe  fines  on  granting  leasee,  but  so  as 
such  fines  should  not  in  the  whole  exceed  £3000,  and  that  the  amount  of  every  such 
fine  should  be  approved  of  by  the  Bishop  of  Rochester  for  the  time  being. 

The  powers  of  the  above  Act  were  enlarged  by  a  subsequent  Act  of  the  52  Or.  3, 
whereby,  after  reciting  the  sale  of  the  rectory,  the  granting  of  building  leases,  and  of 
the  application  of  the  produce  (about  £2100)  in  bmlding  the  new  rectory  house,  &c, 
and  that  there  would  still  be  wanting  £2000  or  thereabouts  to  carry  the  Act  into 
execution,  and  that  it  would  be  advantageoua  to  the  present  and  future  rectors  if 
power  was  given  to  Hu^  Fraser  to  borrow  a  sum  of  money  by  way  of  |[S11  annuity 
upon  two  Uvea,  towuds  finishing  tiie  rectory,  &o.;  it  waa  uiacted,  that  it  snould  m 
lawful  for  the  rector  for  tiie  time  being  by  deed,  &c,  "  by  and  vriA  Me  eoiuent  of  tt< 
Bishop  of  Roduder  fac  tiie  time  bong,  to  m  aignifled  by  any  writing  under  his  hand 
and  seal,"  to  borrow  any  sum,  not  exceeding  £2000,  as  might  be  necessary  for 
completing  the  rectory  house,  &c.,  by  the  sale  of  one  or  more  annuity  or  annuities, 
upon  one  or  more  life  or  lives,  and  to  secure  the  payment  of  such  annuity  or  annuities 
by  a  grant  or  charge  upon  the  ground  rente  reserved  under  the  leases  already  granted 
under  the  aaid  Act  of  the  49  G.  3,  or  in  case  <rf  die  ground  rente  being  insnffioient, 
upon  the  rente  and  profits  of  the  rectory. 

The  wodnce  ao  to  be  raised  was  directed  to  be  invested  in  Exchequer  bills,  in  the 
names  of  the  trustees,  and  by  them  to  be  from  time  to  time  aj^ed  in  finishing  the 
rectory,  &c 

And  it  was  thereby  further  enacted,  that  when  and  so  soon  as  the  new  rectory 
house,  garden  and  offices  ehoold  have  hem  finished  and  completed  to  (ke  mH^ax^on  of 
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Ae  BUimt  €§  So^eeler  foe  the  tame  being;  a  dedanlion.  or  writing  to  tbat-  effeot,  ulider 
the  hand  and  seal  of  tiie  bishop  should,  be  a  sufficieDt  release  and  disehuve  to  the 
tnutees  for  all  the  monies  woioh  mi^ht  have  been  spiked  by  them,  or  by  Hugh 
Fruer  under  lAk^t  authority,  for  and  towards  finishinff,  &o.,  the  new  rectory  house, 
&e.,  pimaant  to  an  aoooont  thereof  to  be  by  them  rendered  and  a^^xtved  of  under 
the  hand  and  seal  of  the  Bishop  of  Boohester  for  the  time  beii^ ;  sod  that  in  case 
tiiere  should  be  any  balanoe  renuunin^  it  should  be  lawful  for  the  rector  for  the  time 
being  to  lay  out  and  expend  the  aame^  by  emd  wfilft  Ae  tg^frebaUm  of  lie  BiAtip 
^  BoAabr  for  the  pl2(^  time  being,  in  pwrmanent  improrementa  upon  tiw  ivetoiy. 
llisn  was  a  geEieral  eavu^  ehuue  «  the  right  of  all  pers^i^  eaeoept  the  hUu^  and 
xeotOTB.  '  ' 

On  the  passing  of  the.  last-mentioned  Act,  measures  were  adopted  for  raisiag 
£3000  thnvimder.  Advertisements  were  inserted  in  the  London  and  knal  papers, 
for  powNis  willing  to  oontraet  for  an  annuity  on  one  or  two  lives  secured  oq  the 
rectory.  Many  apjdkations  were  made,  but  there  were  no  offers  at  a  less  rate  than 
aboat  10  per  cent.  A  Mr.  Hill  afterwards  offered  to  advance  £2000  on  annuity  for 
two  Hves,  and  the  life  of  the  sorvivor  at  9  per  cent,  and  a  deed  being  prepared,  for 
seraring  it,  and  sent  to  the  bishop  for  his  execution,  he  objected  that  the  nte  waa 
too  hi^  and  declined  executing  the  deed.  What  waa  thereupon  done  did  not 
wpear  in  evidence,  but  a  letter  from  the  bishop  to  the  agent  who  was  negooiating 
ue  loan  waa  proved,  which  was  as  follows : — As  Mr.  fooderip^  tiie  gentlMBan  I  spoke 
to  ha%  wiir  not  teke  the  annuity  at  leu  than  8^  per  oent.,  I  hava  come  to  the 
detenniiiatitm  of  takmg  it  nyaelf  at  that  rate,  provided  that  in  the  meantime  you 
have  not  been  aUe  to  pocure  the  X2000  on  lower  terms.  The  two  lives  I  nopoee  to 
insert  are  those  tA  my  two  sons.  Walker  Kin^  aged  fourteen,  and  Edward  Bawson 
King  aged  tiiirteen  years.  I  conceive  that  being  a  party  in  the  deed,  I  cannot  hold 
the  annuity  in  my  own  right,  and  therefore,  I  propose,  that  my  eldest  son  Walker 
should  be  the  tiiird  party  in  the  deed,  and  hold  the  annuity  for  his  sole  benefit.  I 
take  it  for  granted,  that  his  being  a  minor  is  not  an  obstacle  to  his  thus  holding  it, 
bat  if  it  should,  I  propose  my  Inwier,  John  King,  Esq.,  of  Grosvenor  Place,  should 
h<dd  the  same  Ua  me ;  and  give  me  a  declaration  of  trust  to  that  effect.  I  suppose 
there  can  be  no  objection  to  having  an  ■  indOTaement  ^fiST]  made  rai  the  baek  ol  tiie 
deed,  to  the  purport  of  the  memorandum  which  I  herein  mclose." 

^opoaed  indonement  stated  tiie  advOTtisemente,  and  "  tAoA  no  <^era  were 
made  for  purchasing  any  annuity  for  the  longest  liver  of  two  lives  upon  lower  terms 
thin  nearly  10  per  eent^,  except  one  at  9  per  cent." 

It  was  afterwards  determined  that  a  Mr.  YenableB  should  be  the  trustee  for  thd 
Uriiop;  and  an  indenture  of  the  10th  of  January  1813,  and  made  between  the 
iHshop  of  the  first  part ;  Mr.  Fraser,  the  rector,  of  the  second  part ;  the  two  trustees 
ondfflr  the  Act  of  the  third  part;  and  Thomas  Venables,  the  brother-in-law  of  the 
bishop,  of  the  fourtii  part ;  it  was  witnessed,  that  pursuant  to  and  in  exercise  of  the 
power  and  antiiority  to  the  said  Lord  Bishop  of  Bochester  given  by  the  said  stated 
Ae^  h^  1^6  fliud  Lord  Bishop  of  Bochester,  did  thereby  consent  tiiat  the  said  Hugh 
Fnser  dionld  borrow  the  sua  sum  of  £3000  from  the  said  Thomas  Venables,  for  the 
porpose  of  the  sud  Act,  by  the  sale  to  him  of  an  annuity  of  £170  for  the  lives  of  Ae 
ssid  WaUm  Euic  and  Edward  Dawsw  King,  and  the  ufe  of  the  survivor  of  them ; 
and  it  was  tiiereby  also  witaeased,  that  in  ooosidaatifm  <rf  £3000  paid  to  George 
Avery  Hatdi  and  Alexwder  Frasw,  and  in  eondderation  of  10s.  to  him  Hudi  Fraaer 
ibopaid  by  T.  Venables,  tiie  said  Hugh  IVaser  did  grant,  bargain,  sell,  and  e<Hifirm 
onto  T.  Venables,  his  executors,  administrators,  and  asa|;ns,  one  annuity  of  £170,  to 
be  paid  and  payable  for  and  daring  the  lives  of  the  said  Walker  King  and  Edwud 
Dawson  King;  and  the  life  of  the  survivor  of  them,  and  to  be  charged  upon,  and 
iming  and  payable  out  of  all  and  singular  the  rents  reserved  by  the  several  ouilding 
lesses  then  already  granted  in  pursuance  of  the  said  Act ;  and  Hugh  Fraser,  [(M£1 
hereby  also  char;^ea  tiie  ground  rent^  and  also  the  rents  and  prcmts  c&  the  said 
rectory  of  the  pansb  and  parish  ehivoh  <kF  Saint  Many,  Woolwich,  with  the  payment 
of  the  same  annuity. 

The  £2000  was  admitted  to  have  been  the  monev  of  the  bishop ;  and  by  aii 
hkkntore  of  the  28th  of  January  181S,  made  between  Idr.  VmaUes,  of  the  one  part, 
and  the  bidiqp  M  the  other  part,  after  redting  diat  tiie  £2000  waa  tiie  proper  money 
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of  the  bishop^  and  that  the  aonoitT  ofXlTO  had  been  granted  to  Bfr.  Yeoables  ia 
tnut  for  the  DiBhop^  Mr.  Venablea  deelared  that  he  would  hoM  tiito  ananifey  id  tenet 
for  the  bishop,  his  executors,  administrators,  and  assigbs. 

By  letters  written  to  the  bishop  by  his  ooofidential  solicitors  in  1820;  the  iovalidity 
of  l^e  transaotion  had  been  oalled  to  the  attention  of  the  formeryand  oounsels'  o^ion 
had  been  taken  ^erecm. 

In  1823  t^e  bishop;  for  natural  lore  and  affeeddta,  tnnsienred  the  aumdty  to  his 
son,  the  Def«kdant,  the  Bev.  Walker  King. 

The  bishop  cMed  in  1827 ;  and  the  reetor  liavingdied  in  1837,  the  Plaintill^  who 
then  beeame  reotw,  filed  Ais  bill  a^inst  tiie  Bev.  w..  King  and  the  rejuraeantafeiTes 
of  Venables,  inristing  cm  the  invalidity  of  the  transaction,  and  praying  that  it  mifl^t 
be  set  aside;  rad  a  •dedaralKm  "that  all  sums  aliready  paid  on  account  cS  tiie 
annuity  4d  X170  ought  to  be  considered  as  applied  in  or  towards  satisfaction  and 
discharge  of  the  interestr  and  than  of  the  {winoipal  of  the  said  sum  of  £2000 ;  and  if 
it  shouM  appear  on  taking  the  accounts  that  the  principal  uid  interest  had  been 
discharaed,  then  that  the  Plaintiff  misht  be  relieved  from  further  paying  the  annuity." 

J[66jThe  principal  Defendant,  by  nis  answer,  admitted, "  that  the  several  payments 
ie  in  respeot  of  the  said  annuity  would  together  amount  to  more  tfaAn  a  sum  of 
£2000,  with  lawful  interest  tar  die  same;  from  the  date  of  tiie  grant  of  the  said 
annuity." 

There  was  conflicting  evideiloe  aa  to  th»i«te  at  which  an  irrederasable  annuity  for 
two  lives  might  have  been  pnxnired  at  the  tim^  but  as  die  decision  proceeded  on 
other  groands,  it  is  immaterul  to  state  the  evidence  <m  this  point. 

Mr.  Pembertonr  Mr.  Eindersley,  and  Mr.  B.  W.  E.  Forster,  for  the  Plaintiff, 
contended  tfaiUi,  under  these  Acts  at  Parliament,  the  Bishop  of  Bochester  was  plaoed 
in  the  position  of  a  trustee  to  defend  the  rectory  and  the  future  incumbents  from  any 
improper  or  prejudicial  dealing  by  the  trustees  or  the  then  reetor.  That  it  had  been 
clearly  settled  that  a  trustee,  or  any  other  person  holding  a  fiduciary  character,  was 
incapacitated  from  puroheidng  the  trust  ptoyerty,  or  dealing  therewith  for  his  own 
benefit:  dios,  tiie  oommiseioDcrs  and  assi^ees  of  a  bankrupt^  the  soUeitor  to  the 
commission,  a  confidential  agent,  the  committee  of  a  lunatic,  tue  teustees  of  a  eharitv^ 
and  a  guardian,  had  been  held  inoapaoitated  from  purchasing  the  property  as  to  whicn 
they  bad  an  inconsistent  duty.  That  this  ease  was  like  Orover  v.  SugeU  (3  Boas.  428), 
where  a  part  of  a  glebe  had  been  sold,  for  the  redemption  of  the  land  t0X,  and  the 
teetor  had  beonne  Ae  purdiaaer,  it  was  hekl  that  the  temsaotion  was  eudi  aa  to 
prevent  a  good  title  beii^  made.  They  nmtended  also;  that  as  reetoir  had  repaid 
the  £2000  and  interest,  the  annuity  deed  ought  to  be  delivered  up  to  be  oanoelled. 
They  cited  M  parte  [SCH  Benneit  (10  Yes.  380),  Attorney-General  v.  Dudletf  (Q.  Cooper, 
146),  Seott  y.  Davis  (4  Mylne  &  Grai^  87). 

Mr.  G.  Bichards  ancl  Mr.  Heberaen,  eon/r^,  argued,  fird^  diat  the  biahop  was  not 
a  trustee  under  the  Acts ;  that  his  assent,  whidi  was  required,  was  fen-  t^e  proteotaon 
of  the  See  of  Bocheeter  wd  the  patronage  of  the  rectory  alone,  the  protectum  iA  the 
future  rectors  being  sufficiently  provided  for  by  the  taruetees  and  by  the  superintendenoe 
of  the  reetor  for  the  time  being,  who  was  the  party  most  interested  in  obtaining  money 
for  the  purposw  of  the  Act  on  the  best  possible  terms. 

Seeomdlgi  that  the  biehopt  though  a  trustee,  mi^t  still  deal  in  Uie  manner  he 
had  done ;  for  this  was  not  a  sale  a  trustee  to  himself,  but  by  a  eesfot  ttn^  to 
his  trustee ;  that  the  case  was  like  that  of  Eaioard  v.  Liteane  (Turner  ASxun.  81), 
where  it  was  held,  that  trustees,  having  a  power  <rf  sale  with  tiie  oonsent  of  a  tenant 
for  life,  might  sell  to  the  tenant  for  life.  That  here  no  fruid  or  concealment  had 
been  charged,  uid  that  the  attempt  to  prove  an  undervalue  had  altogether  failed. 

7%u^,  thev  contended  that  the  Plaintiff  was  bured  by  lapse  of  time. 

And,  foariMy,  as  to  the  extent  of  relief,  the^  argued,  that  the  Plaintiff  was  only 
entitled  to  a  reference  to  the  Master,  to  inquire  what  amount  of  annuity  ought 

Sroperly  to  have  been  granted,  and  that  the  payment  of  such  annuity  onght  to  be 
ecreed  for  the  future.  That  if  Mr.  Fraser  had,  by  overpayments,  dischu-ged  the 
£2000  and  interest^  still  the  present  Plaintifi^  who  had  the  benefit  of  [07]  1^  rectory 
house,  was  not  mtiUed  to  take  credit  for  the  overpayments  of  Mr.  Fraser,  whose 
fsmily,  if  any  one,  were  entitled  thereto.  That  tiie  A!ct  contemplated  the  succeastnr 
of  Mr.  Fraser  bearing  his  portioD  of  the  burthen  for  the  benefit  he  received,  and  that 
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it  would  be  moat  onjiut  il  he  were  allowed  to  cet  rid  o{  the  whole  bmr^n,  <w  the 
ptea  thafc  hi*  predeceaaor  had  paid  too  much.  Th^fc  as  regarded  Mr.  FrawTf  the  gruit 
of  annnity  was  valid ;  he  had  concurred  in  it  in  every  way ;  and  that  if  it  was  to  b^ 
av<»ded  as  against  his  suooessor,  the  relief  must  be  limited  to  the  extent  to  which  tbe 
arrangement  was  prejudicial  to  «uch  suooessor.  That  the  prinoiplie ,  of  re]^ving  the 
£3000  and  interest  was  not  equitable :  for  the  Befendant  hftd  run  ail  ^e  riaS;  of  the 
Ihres  falUng'in,  and-if  the  two  lives  had  ceased,  the  annuity  ^ould  also  have  fseased ; 
that  a  party  could  not  be  allowed  to  stand  by  and  take  ajl  uie  adv»nt«^  which  might 
aeenM  trom  the  early  oetser  of  the  aunuity  by  the  fallin«  in,  pf  the  lives,  aod  after 
the  peril  was  over,  get  rid  of  the  aniuiity  on  payment  of  the.  principal  and  interest. 
That  the  riak  had  been  run  by  tJie  Defendant ;  and  although  haid  not  insured  the 
Kves,  he  had  himself  been  the  insurer.  As  to  the  rectory  tubvipg  re^d  the  advance, 
it  was  a  mere  fiUlacy,  the  amount  having  been  pud  by  Mr.  Fraser  himself  put  of  his 
own  moniea.  They  cited,  as  to  the  purchases  by  trustees  {2  Sugden's  Vendors,  .11 9), 
Jylife  V.  Murray  (2  Atk.  58),  Ez  parte  Laeei^  (6  Yes.  625),  Cole$  v.  Trecothuk  (9  Ves. 
347),  DoMmu  v.  (TiumM;  (3  Mer.  200),  Evmier  v.  AtHnt  <3  Myl.  &  Keen,  113), 
Coa^m  V.  Wailcer  (fi  Tes.  677) ;  as  to  the  effect  of  time,  M&n^  v.  j^oyo;  (12  Yes.  355), 
Stmrndem  v.  Jume^  (2  S.  &  Let  637),  iSS\ChcUmr  v.  BradUy,  (1  Jaa  &  W.  {il),  Fgries 
T.  mUe  (11  Ves.  326),  Gregory  v.  Gregory  (G.  Cooper,  201 J«cob,  6SlX«Qd  Champicn 
r.  £My  (1  B.  &  MyL  539,  affirmed  hy  Lord  Cottenham  in  1840),. 

1^  MisntE  OF  IBS  fiouA  [Lord  Langdale].  It  appears  that,  in  l^Ofl,  it  w|u 
thought  desirahle  to  buiU  a  new  rectory  house  at  Woolwich,  ^d  t<V  ^t  purpose 
it  was  proposed  to  sell  the  old  house  and,  p^rt  of  the  glebe  laniiss  to  obtain  a  power 
d  ^witing  leases  on  fines,  and  to  employ  the  amoimt  thereby  raised  in  building  the 
new  house.  To  effect  this  purpose  an  Act  (4  Parliament  was  obtained  in  1609, 
anthorising  certain  things  to  be  done,  wi^  the  consent  of  the  bishop  of  the  diqce^ 

The  monies  raised  under  this  Act  being  foimd  insufficient  for  the  purpose,  a  second 
Act  was  ol»taaned  in  1812,  whereby  authority  was  given,  to  raiie  a  further  sum  of 
X2000,  by  granting  annuities  on  one  or  more  life  or  lives.  In  this  Act  of  Parlianient 
again,  several  things  were  required  to  be  done  with  the  consent  of  the  bishop,  who, 
being  the  pitron  of  die  rectory,  was  a  most  important  party  to  any  proceedings  affect- 
ing uie  living.  The  several  offices  which  «eem  to  have  been  im|»Qaed  upon  him  by 
these  Acts  of  Parliament,  as  far  as  they  relate  to  tJie  present  qnestioi^  were  these  :— 
It  bong  highly  necessary  and  impiMrtant  thafc  a  house  should  be  erected  niited  to  the 
reetofy  op  to  uie  value  of  tiie  rakory,  the  plan  id  tAie  house  was  to  be  improved  of 

him :  in  the  next  plaoe  the  borrowing  of  the  money  by  sale  of  annuities  was 
aUo  to  be  assented  to  by  him :  the  money  to  be  raised  was  to  be  placed  in  the 
hands  of  trustees  appointed  by  the  Act ;  but  prior  to  th^  dis-ri^]^barge  there  was 
to  be  a  declaration  of  the  bishop,  that  the  house  had  been  finished  »nd  completed  to 
his  satisfaction.  The  accounts  were  to  be  rendered  by  the  trustees,  and  to  be  approved 
<rf  by  the  biah(n> ;  and,  moreover,  any  surplus  raised  by  these  means  was  to  be  applied, 
with  the  approbation  of  the  bishop,  in  planting  and  in  other  purposes  for  the  per> 
manent  improvement  of  the  rectory.  In  all  tiiete  several  particulara,  therefore,  it  is 
peifeetly  noanifest  that  the  bishop .  had  a  very  impwtant  duty  to  p^orm.  He  was 
intrusted  DOt  only  with  the  protectiw  of  the  interest  of  the  See  in  regard  to  ite 
patronage,  hut  also  with  tiie  {wotection  of  the  rectory  and  the  interest  (tt  all  future 
reoteca.  The  anmiity  was  to  be  granted  by  t^e  tiien  rector ;  but  as  the  {nrodoee  was 
to  he  appUod  for  pnr|>oees  which  were  to  be  naehil  to  all  succeeding  rectors,  a  duty 
was  imposed  on  the  mdiop^  to  see  l^t  the  rector  for  the  dme  being  did  not  abuse  the 
power  which  was  thus  ve^iied  in  him. 

In  December  1812  the  rector  proposed  to  raise  £2000  by  the  grant  of  an  annuity 
of  £180  for  two  lives.  This  proposal  was  communicated  to  the  bishop,  who,  con- 
ceiving, as  I  think  most  properly,  that  it  was  his  duty  not  to  ^ve  a  blind  consent, 
bat  to  exercise  his  judgment  having  regard  to  those  interests  which  he  was  bound  to 
lirotoct,  observed,  that  ne  thought  9  per  cent,  was  too  high  a  rate,  and  in  consequence 
of  his  interference  the  negotiation  then  pending  was  broken  off. 

It  is  to  be  inferred  from  the  correspondence,  that  the  bishop  thought  he  could  pro- 
bsblv  be  able  to  find  some  person  who  would  require  a  less  price,  and  I  cannot  help 
thinking  that  the  neoessuy  inferenee  to  be  derived  frau  his  own  letter  is  this — that 
by  his  own  proper  inquiries,  and  acting  in  a  manner  in  the  highest  degree  meritorious 
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for  Ifte  benefit  ctf  the.  teetory,  he  [00]  had  foond  a  perton  who  was  wiHiog  to  adTuoe 

t&e  £2000  for  a  less  annnity  than  that  which  had  been  previously  jwopoeed  by  Mr. 
Fraser,  the  rector,  under  the  advice  of  Mr.  Hoge,  the  surveyor.  I  cannot  imagme 
that  the  bishoi^  either  at  this  time  or  ever  throuKhout  this  transaction,  had  the  kast 
sinister  oMect  in  view ;  so  far  from  it,  I  believe  lie  was  then  acting  with  a  desire  to 
promote  the  interest  vi  tfte  rectory,  and  if  he  had  never  interfered  rarther,  the  trans- 
action would  no  doubt  have  stood  mtirely  dear;  instead  of  any  oontrivanoe  or  fraud, 
or  anything  of  that  sort  on  his  part,  I  think  we  have  indications  of  hie  having  been 
actuated  by  a  very  contrary  spkit.  Finding  that  Mr.  Broderfn,  to  wham  he  referral 
did  not  think  fit  to  advance  the  £2000  at  a  less  rate  than  8^  per  cent.,  tile  bisb(^ 
anforfeunately  imagined  it  would  not  be  a  bad  thing  for  him  to  obtain  the  aonoily  at 
tibat  prio&  Bnt  evm  then,  ao  far  fnm  hmag  aataated  br  any  stndid  or  frandment 
motive,  he  openly  and  Cairly  states  in  his  lett«r,  tiiat  he  had  omne  to  the  deteimmtfaoii 
of  taking  it  at  that  rate  himself,  "provided  ^ai  m  A<  mstmUme  &ie  agent  had  lut  hem 
able  to  procure  the  £2000  ai  a  lower  rate  ;  "  so  that  if  it  had  been  in  the  power  of  the 
rector  or  his  agent,  in  the  meantime^  to  procure  the  £2000  on  lower  terms,  I  have  no 
doubt  the  bishop  would  immediately  have  given  up  the  ^ject  he  at  that  time  enter- 
tained, and  personally,  would  have  had  no  more  to  do  with  this  transac^on.  How  a 
communication  of  that  kind  from  the  bishop  might  have  affected  Mr.  Fraser,  or  dioee 
who  were  advising  him,  is  a  matter  of  very  different  consideration ;  for  if  they  found 
that  this  was  a  thing  agreeable  to  the  bishop^  they  might  cwtainly  have  discontinued 
all  exertions  for  procunng  another  peram  to  aoc^  the  aantrity  at  a  lower  yrieo,  and 
would,  perhaps,  have  felt  very  much  inclined  to  gratify  the  biaht^  on  whom  Mr. 
Fnaer  so  much  depended. 

[61]  The  bishop  seems  to  have  ba«i  perfectiy  aware  tiiat  there  was  a  difficolty  in 
the  transaction — he  was  eonscioua,  that  bein^  *'  a  party  to  the  deed  "  in  anouer 
character,  there  existed  a  difficulty  in  making  himself  the  grantee  of  the  annuity,  and 
he  therefore  proposed  to  have  a  trustee  appointed.  Mr.  Venablee  was  ultunately 
fixed  upon  for  that  purpose,  and  the  tnmsaction  was  then  completed.  Thus  the  btshq^ 
in  whom  all  these  powers  were  vested,  in  whom  tSiis  tnut  was  reposed  by  the  Aot  a. 
Parliament,  made  himself,  in  the  course  of  the  transaction,  an  interested  party. 

Now  I  apprehend  that  the  questicm  here,  is  not  whether  there  was  fraud  or  no 
fraud,  nor  whether  there  was  a  contrivance  to  get  an  undue  advantage  or  not ;  but 
t^e  question  is,  whether  this  Court  will  permit  a  peraon  standing  in  the  fiduciary  and 
confidential  situation  in  which  the  bishop  then  was,  to  make  nimself  an  interested 
party  in  the  verv  transaction  which  he  was  bound  as  trustee  most  vigilantiy  to 
superintend.  What  Lord  Eldon  said  on  this  subject  is  calculated  to  make  an  impres- 
sion on  every  mind ;  he  says  (speaking  quite  generally  of  trustees  and  pwsons  in 
fiduciary  situations),  "  If  a  tiustee  can  my  in  an  nonest  ease,  he  may  in  a  case  liaving 
that  appearanee,  bat  which,  from  the  infirmitr  of  human  testimony,  may  be  groasly 
otherwise."  {Ex  parie  Betautt,  10  Ves.  386.)  The  impossibitity  iyl  detecting  the 
conduct  of  parties  placed  in  such  situations,  is  the  reason  which  imposes  upon  the 
Court  a  necessity,  which  I  believe  has  ^ways  been  acted  on,  of  saying  that  such 
transactions  shall  not  stand  at  all  You  have  not  the  means  of  fintung  out  all  the 
modes  in  which  advantage  can  be  taken ;  and,  therefore,  it  is  safer,  and  the  intereata 
of  sooiety  require,  that  you  should  forbid  such  transactions  alto^tiier. 

[tth  It  is  undoubtedly  a  great  satisfaetion  to  observe,  that  in  iAke  course  of  theae 
proeeedin^  tiw  bishop  inteiKud  to  do  what  was  right ;  he  however  violated  the  role 
of  law,  and  at  no  very  long  period  afterwards  he  was  apprised  oi  the  difBonlty  in 
whieh  he  had  {daced  lumself— he  was  at  that  early  period  plaoed  on  his  guard,  and 
had  then  the  opportunity  of  making  providoos  for  tiie  chance  of  the  transaction  being 
afterwards  set  aside. 

It  appears  to  me  the  bishop  was  m^ng  what  he  thought  a  proper  and  an  advan- 
tageons  arrangement  for  himself ;  but  be  had  not  the  slightest  idea  of  defrauding  the 
reetory.  I  think  it  is  but  due  to  those  who  are  now  claiming  under  him  to  say,  that 
such  is  the  strong  imivession  which  I  have  on  my  mind,  and  that  I  do  not  think  there 
is  the  smallest  imputation  which  can  rest  on  his  memory ; — ^no  such  char^  is  made  by 
the  bill,  and  the  counsel  for  the  Plaintiff  have  most  carefully  abstained  Irom  makinjg 
any  su<^  imputation.  The  simple  question,  however,  to  which  we  are  brou^t  in  thn 
ease  is,  whetner  such  a  transaction  as  this  is,  can,  oonsistentiy  with  the  roles  of  law, 
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be  allowed  to  stancL  I  am  of  opinioD  it  cannot,  because  it  is  a  clear  violation  of  those 
rules  which  have  been  estafolished  for  the  defence  of  those  whose  interests  and  property 
have  been  committed  to  the  protection  of  persons  placed  in  a  fiduciary  situation ;  on 
that  ground  alone  I  think  thu  case  is  to  be  determined. 

It  is  said,  that  length  of  time  is  to  operate  as  a  bar ;  but  I  apprehend  that  time 
lUiu  In  this  oaae  mly  Irom  tiie  period  when  the  present  rector  was  appointed ;  the 
bidiop  WW,  in  tma  lenBe,  a  trustee  for  the  several  rectors,  he  was  to  protect  the  interest 
of  tiaa  reottwy,  not  only  for  Mr.  fVaaer  tiie  incnmbent  at  that  partacular  time,  but  all 
future  rectors ;  and  if  Mr.  Fraser  had  either  so  [63]  involved  himself  in  the  trans- 
action that  he  could  not  set  it  aside,  or  if  he  was  so  interested  or  so  well  satisfied  that 
he  did  not  choose  to  set  it  aside,  surely  that  is  no  reason  whatever  why  the  person 
who  succeeded  him  should  not  be  allowed  to  complain.  The  question  is,  what  is  now 
to  be  done.  The  bishop  and  those  who  claim  under  him  have  been  reroid  the  X2000 
and  interest ;  t^t  is  admitted  in  the  answer.  Then  who  is  injured  1  The  bishop  and 
those  who  claim  under  him  have  been  repaid  the  money  advanced,  with  interest,  and 
although  the  annuity  will  now  be  determmed  to  the  disappointment  of  parties  claiming 
under  the  bishop,  ^et  this  is  the  consequence  of  the  transaction  into  which  he  entered, 
and  those  who  cium  nnder  him  must  be  bound  by  it  What  the  Plsin^  a&ya  is 
tiiis— the  rectonr  was  ben^ted  to  the  amount  of  X2000,  and  that  haa  been  r^iaia  out 
of  the  inorane  m  tiie  rectory — repaid  it  is  true,  ont  oi  the  income  of  the  rectory  while 
in  the  enjoyment  of  Mr.  fraser ;  but  what  has  the  Defendant  to  do  wit&  thati  The 
Inshop  and  those  olaiming  under  him  have  been  repaid,  and  debt  incurred  by  the 
rectory  having  been  satisfied,  the  annuity  ought  to  cease. 

It  bein^  emitted  in  the  answer  that  the  £2000  and  the  interest  have  been  repaid, 
I  am  of  opinion,  that  the  annuity  deed  oa^t  to  be  delivered  up  to  be  cancelled. 

Affirmed  1^  the  Lord  Ohanoellor,  16th  Januaty  1841.  [10  L.  J.  Ch.  (N.S.X  129 ; 
6  Jar.  18.] 

[61]  Babkeb  v.  Shabk.  Jviff  18, 1840. 

[Sm         V.  Buhop  of  Lincoln,  lS7A,h,K  4  AA,&K2S3,] 

A  vendor  oonveyed  his  estate  to  a  purchaser,  and  took  a  bond  for  the  purchase- 
money.  He  afterwards  sued  at  law  on  the  bond,  and  in  equity  insisting  on  his 
equitable  lien.   He  was  put  to  his  election  in  which  Court  he  would  proceed. 

The  B^endant  Smark  purchased  a  moiety  of  certun  property  for  the  sum  of 
£3000,  which  was  conveyed  to  him  in  September  1829,  in  consideca^tm  of  £3000  in 
the  def)d  expressed  to  be  paid. 

The  parchase-money  was  not  however  paid  at  the  time*  but  a  bond  dated  the  30th 
of  June  1829  was  given  by  Snuu'k  for  the  payment  of  the  £3000  and  interest. 

On  the  SQth  of  May  1840,  the  Plaintiffs,  who  represented  the  vendor,  filed  their 
bill  agunat  Smark  and  others  to  have  it  declared  that  they  had  an  equitable  lira  <m 
tht  property  for  the  payment  of  the  £3000  and  interest,  and  for  an  account  and 
payment  by  means  of  a  sale  of  the  estate^  or  that  a  l^jal  mortgage  might  be  made  to 
them  by  the  Defenduits. 

On  the  10th  of  June  1840,  the  Plaintiff's  also  commenced  «i  action  law  on  the 
hood,  for  the  recovery  of  the  £3000  and  interest. 

Oa  the  9th  of  July,  the  D^endant  Smark,  after  putting  in  his  answer,  obtained 
a  parte,  an  order  that  tJie  Plainti^  should  elect  within  eight  davs  in  which  Court 
they  would  proceed.  It  was  now  moved  on  t4ie  part  of  theTlaintadh,  that  tills  order 
might  be  discharged  with  coats. 

Mr.  Chandleas,  in  support  of  the  motion  contended,  that  the  order  had  been 
obtained  on  a  false  mif^iuiaxm,  namely,  that  tUxe  Plaintiff  was  prosecutiug  the  Defen- 
dant ^66]  both  at  law  and  in  equity  for  one  and  the  same  matter:  whereas  the 
Plaint  was  proceeding  against  the  Defendant  personally  at  law  and  against 
otate  in  equity ;  on  t^t  ground,  he  contended,  that  iJie  order  for  electim  ought  to 
be  dia^iarged ;  Mills  v.  Fry  (3  Yes.  &  B.  9).  He  argued  that  a  mortgagee  was 
entitled  to  avail  himself  of  all  his  remedies  at  one  and  uie  same  time :  and  uiat  ^e 
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decaaion  of  Gnemoood  t.  Taylor  (1  B.  &  M^L  185)  had  been  diaapitfOTed  of  in  the 
recent  case  of  Mason  r.  Bogg  (2  MyL  &  Craig,  443). 

Mr.  Femberton  and  Mr.  Teed,  insisted  on  the  regularity  of  the  order  to 
elect  and  distinguished  this  from  the  case  of  a  legal  mortgage. 

Mr.  Ghandless,  in  reply. 

The  Master  of  the  Bolls  said,  that  although  a  mortgagee  was  entitled  to 
pursue  all  his  remedies  concurrently,  yet  in  this  case  where  the  vendor  had  taken  a 
bond  to  secure  the  purchase-money,  be  could  not  be  permitted  to  sue  at  law  and  ir 
equity  at  the  same  time :  that  tiiis  order  to  elect  woiud  not  prejudice  the  Plaintiff, 
for  if  he  failed  in  one  remedy  he  mij^t  resort  to  the  other. 


[66]   Lamb  v.  Pattl.   Jvme  17,  July  21,  1840. 

The  PlaintifiTs  right  to  except  to  the  Defendant's  answer  for  insufficiency,  is  not 
waived  by  a  motion  for  production  of  papers,  founded  on  admissions  in  the  answer. 

It  is  unnecessary  in  such  a  case  to  move  "  without  prejudice  to  the  PlaintifiTs  right  to 
except." 

It  is  not  true  as  a  general  proposition  that  an  insufficient  answer  is  no  answer. 

On  the  9th  of  May  the  Plaintiff  gave  notice  of  a  motion  for  the  production  of 
documents  admitted  by  the  answer  of  the  Defendants  to  be  in  tiieir  possession,  bat 
the  notice  contained  no  reservation  of  its  being  made  "without  {Mujudioe  to  &he 
Plaintiff's  right  <&  excepting  to  the  answer." 

On  the  29th  of  May  the  motion  was  brought  on,  when  an  order  made  against  one 
Defendant ;  exceptions  to  the  answer  for  iusumciency  were  delivered  on  t^e  same  day. 

On  the  11th  of  June  the  same  motion  was  made  and  discussed  as  to  another 
Defendant,  and  on  the  same  day  the  exceptions  for  insufficiency  were  referred  to  the 
Master. 

A  motion  was  now  made  on  the  part  of  the  Defendant  to  discharge  the  order 
referring  the  exceptions  on  the  ground  of  irregularity,  it  having  been  made  after  the 
motion  to  produce  the  documents,  and  after  an  order  had  been  nuule  on  admissions 
contained  in  the  answer. 

Mr.  Pemberton  and  Mr.  Kiuglake,  in  support  of  the  motion,  oontended,  Uiat  by 
moving  on  admisBLons  in  the  answer  without  any  reservation  of  the  right  to  except, 
the  Plaintiff'  had  affirmed  the  sufficiency  of  the  answer ;  for  an  insufficient  answer 
being  considered  no  answer,  the  Pbunoff  by  adopting  it  for  the  purposes  of  the 
motion  bad  assumed  its  sufficiency. 

[67]  That  the  practice  was  thus  stated  in  Maddock's  Chancery  Practice  (vol.  ii. 
3d  ed.  pw  422).  "  After  an  application  to  pay  money  into  Court  founded  on  an 
admission  in  the  answer,  the  Plaintiff,  it  has  been  held,  cannot  except  to  the  answer ; 
a  special  motion  in  suc^  cases  should  be  made  for  pajnoient  of  money  into  Court 
without  prejudice  to  a  reference  for  insufficiency ;  no  duect  authority  was  cited,  but 
that  was  die  opinion  of  the  registrar  which  the  Viee-CfaaDoellw  otmfirmed;"  Bowe  v. 
Anderton  (May  IS,  1819,  MSS.). 

Mr.  Loftus  Lowndes,  contr^  contended  that  the  practice  was  otherwise.  That  if 
■neb  a  motion  had  the  effect  of  preventing  exceptions  being  aftwwards  taken,  the 
Plaintiff  could  not  prevent  that  result  by  stating  m  his  own  notice  of  motion  tibat  it 
was  to  be  made  "without  prejudice,"  or  in  such  a  mode  as  not  to  produce  the  effect 
which,  it  was  assumed,  the  Court  attributed  to  it;  in  FhiUms  v.  Stephanson  (11  Price, 
733),  the  Court  refused  to  insert  this  qualification  in  the  order ;  he  refored  also  to  a 
case  of  Davis  v.  Franklyn  lately  before  the  Lord  Chancellor. 

Mr.  Pemberton,  in  reply. 

Thz  Master  of  the  Boli^  said  he  would  take  an  opportunity  of  inquiring  into 
the  practice. 

July  21.  The  Master  of  the  Bolls  [Lord  Lai^dalel.  In  this  case  the  Plaintiff, 
having  given  notice  of  a  motion  for  the  produ<^ion  of  documents,  stated  in  the 
sdiedules  to  the  aosww,  took  exceptions  to  the  answer,  and  caused  tite  same  to  be 
delivered  cm  the  same  day  on  which  an  order  was  made  upon  the  motion ;  and  he 
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[68]  afterwards  obtained  an  order  to  refer  the  ezoeptionB  to  the  Master  in  the  usual 
nuDner. 

The  notice  of  motion  did  not  express,  as  is  often  done,  that  the  motion  was 
intoided  to  be  made  without  prejudice  to  the  FlaiDtiS*s  right  to  except  to  the 
answer;  sod  tiw  Defendant  alleging  that  the  motion  was  an  acceptance  of  the 
answer  or  s  wurer  oi  the  exceptions,  now  mores  that  the  order  refemng  the  excep- 
tions nuy  be  ducharsed  for  irr^nlarity.  Bowe  r.  Andenon^  which  was  dted  at  the 
Bar,  is  uie  only  decided  case  which  has  been  found  on  the  subject  uid  it  is  in  favour 
of  die  motion ;  but  it  appears  from  a  note  of  the  late  Mr.  Walker  that  that  case  was 
decided  upon  a  motion  that  a  like  order  had  been  made  by  Lord  Eldon  in  the  case  of 
BmK  V.  Gudgeon,  which  seems  to  have  been  a  mistake,  the  order  in  Bom  t.  Gvdgeon 
having  been  made  by  Sir  Thomas  Plumer,  and  being  made  in  the  common  form  for 
the  production  of  papers  without  prejudice  to  the  Plaintiff's  right  to  except. 

tlndw  these  circumstances  Btnoe  v.  Anderson  cannot  be  considered  as  a  conclusive 
authtnity ;  and  it  ajipears  to  me  that  the  words  "  without  prejudice  "  so  frequently 
introduced  into  notsces  of  motion  made  upon  the  answer  before  the  time  for  excepting 
has  expired,  can  only  be  considered  as  made  from  abundant  oaudoo,  and  cannot  in 
the  abseooe  of  direct  decision  be  t^en  as  oondnsive  evidence,  that  if  the  words  were 
not  introduced,  the  motion  would  be  a  waiver  of  the  exceptions. 

Though  an  answer  which  is  found  insufficient  may  be  treated  as  no  answer,  as  to 
the  points  cm  which  it  is  so  found,  yet  it  is  not  true,  as  a  general  proposition,  that 
an  insufficient  answer  is  no  answer :  an  answer,  insufficient  in  many  points,  may  yet 
in  other  pcnnts  be  most  [69^  important  to  the  Plaintiff,  and  sufficient  to  bind  the  most 
important  interests  of  the  Defendant. 

I  recollect  no  instance  in  which  an  order  for  production  of  papers  or  payment  of 
money  into  Court  has  not  been  made  without  in^judice  to  the  right  of  excepting 
when  so  asked,  nor  any  instance  in  which  it  has  been  suggested,  that  the  words 
"wiUumt  prejudice,"  &c.,  when  asked  for,  ought  not  to  be  inserted;  and  it  appears 
to  me,  that  if  the  Defendant  by  the  answer  admits  sufficient  to  entitle  the  Plaintiff  to 
a  podneUon  of  papers,  it  woiiul  be  unjust  to  say,  that  the  Plaintiff  dull  not  have  the 
prodoctioD,  without  depriving  himself  of  the  time  to  except  to  other  parts  of  the 
answer,  which  the  general  rules  of  the  Court  permit. 

The  answer,  l^ou^h  sufficient  for  the  motion,  may  be  very  insufficient  in  other 
respects ;  and  sumKMing  that  upon  the  answer  filed,  there  is  a  clear  right  to  have 
money  or  papers  brought  into  Court,  and  yet  that  it  is  not  clear  whether  it  would  be 
for  the  Plaintiff's  benefit  to  except  to  any  other  part  of  the  answer,  there  seems  no 
reason  why  during  the  time  which  the  general  rules  of  the  Court  allow  for  that 
pnipose,  he  should  oe  obliged  either  to  delay  his  motion  to  obtain  the  order  to  which 
he  IS  entitied,  or  to  lose  the  time  for  further  consideration  upon  the  other  ports  of 
the  answer;  and  it  being  understood  that  by  the  general  rules  the  Plaintiff  has  a 
certain  limited  time  to  except  to  the  answer,  it  does  not  appear  that  the  Defendfuit 
can  be  injured  by  the  omission  of  the  words  "  without  prejudice,"  &o.,  in  the  notice 
of  motaoD  foe  i»oduction  of  papers. 

I  am  therefore  of  opinion  that  this  motion  must  be  refused,  but  considering  the 
doubts  which  have  existed  on  the  {vactice,  and  the  case  of  Bom  v.  Anderson,  it  is 
Tfifnsed  viUumt  costs. 

FmoH  V.  Bbown.    July  20,  1840. 

The  ordinary  rule  between  mortgagor  and  inortgagee  in  possession  is,  that  the  Court 
will  not  direct  an  account  with  annual  rests,  if  uiere  was  an  arrear  of  interest  due 
on  ihe  mortgage  at  the  time  of  the  mortgagee's  taking  possession. 

A  propwty  was  subject  to  a  mortgage  for  £1000 ;  A.  R  agreed  with  the  mortgagor 
lor  ^e  purchase  of  a  portion  of  this  property,  and  entered  into  possession  without 
payinff  his  pnrehase-money.  In  1813  JL  B.  bought  up  the  whole  mortgage  for 
£1000,  oa  uniioh  an  airear  of  interest  of  £101  was  due.  There  was  at  the  same 
time  due  from  A.  B.,  in  respect  of  his  purchase  £365.  Nothing  further  being  paid 
hy  the  mortgagor,  A.  B.  in  1816  recovered  possession  of  the  property.  The  rents 
exceeded  the  amount  of  interest,  and  in  1823  the  whole  arrear  of  interest  had  been 
pud  off.   The  Court  refused  to  direct  annual  rests. 
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Mr.  FiDch  bdng  entitled  to  an  estate  in  the  county  of  Berks,  ^e  whole  of  which 
was  subject  to  a  mortgage  for  £1000,  agreed  to  sell  a  portion  of  it»  called  the  Short- 
Grove  Close,  to  a  Mr.  Brown. 

In  September  1811  possession  was  taken  hy  Mr.  Brown  of  the  part  he  had 
purchased,  without  howcTer  paying  the  purebase-moDey  for  it. 

In  January  1813  Mr.  Brown  obtained  a  transfer  of  the  mortgage,  which,  as  before 
observed,  extended  over  the  whole  estate.  At  that  Ume  there  was  du&  on  the 
mortgage  for  principal  the  sum  of  £1000,  and  for  interest  £101.  On  the  ower  hand, 
there  was  due  from  Brown  to  Finch,  for  the  amount  of  purchase-money  of  the  Short- 
Grove  Close,  and  for  interest  from  the  time  be  took  possesucm,  the  sum  £365. 
the  balance,  therefore,  of  accounts  thwe  was  due  from  Finoh  to  Brown  in  January 
1813  the  sum  of  £736. 

No  further  interest  appeared  to  have  been  paid  on  the  mortgage,  and  Brown,  in 
August  1816,  recovered  and  retained  possession  of  the  mortgaged  property.  By 
means  of  the  rents  received  by  him,  the  whole  arrear  of  interest  was  piud  off  by 
November  1823.  After  this  time  the  annual  interest  amounted  to  about  £30,  while 
the  average  rental  amounted  to  nearly  £70  a  yeai*.  [71]  The  sum  of  £518  was  still 
due  to  1835  on  the  balance  of  accounts,  about  £300  having  been  paid  for  repairs,  &c., 
by  the  mortgagee. 

The  cause  coming  on  for  further  directions  on  the  Master's  repor^.who  had 
ascertained  the  particulars  of  the  account, 

Mr.  Pemberton  and  Mr.  Coleridge  contended,  that  under  the  oircumstanoes,  and 
the  natM  exceeding  Uie  interest  from  1823,  the  accounts  ought  to  be  now  taken  with 
annual  rests. 

Mr.  Tinney  and  Mr.  £.  Montagu,  eoiUrit,  cited  IFibon  v.  Metcalfe  (1  Buss.  530), 
Davis  V.  May  (19  Ves.  383),  and  Latter  v.  Dashwood  (6  Simons,  462). 

The  Master  of  the  Kolls  [Lord  Langdale]  said  he  must  consider  that  there 
was  an  arrear  of  interest  due  when  the  mortgagee  took  possession,  and  that  the 
ordinary  rule  therefore  applied,  which  was  not  to  mroct  annuid  rests  in  such  a  case. 

{72}  Mehbtens  v.  Andrews.  July  15,  1839. 

A  testator,  who  died  in  1767,  directed  his  estate  to  be  converted  and  invested,  and 
he  ^ve  the  same  -to  his  wife  for  life,  remainder  to  his  daughter,  with  remainder  to 
tfaeTlaintifEs.  The  executors  neglected  to  ctmvert  some  leaseholds,  and  permitted 
the  saocessiTe  tenants  for  life  to  enjoy  the  same  until  their  expiration.  After  their 
deaths  the  PlaintifiiB  filed  their  bill  against  the  representatives  of  the  executors  for 
a  general  account.  The  executors,  who  had  no  personal  knowledge  of  the  matter, 
represented  the  residue  to  consist  of  a  sum  in  the  funds;  ana  they,  by  their 
answer,  amongst  other  nipers,  admitted  the  leases  to  be  in  their  possession.  At 
the  hearing  the  Plaintiffs  waived  the  accounts,  and  took  the  money  in  the  funds. 
They  afterwards  discovered  the  breach  of  trust  in  respect  of  the  leaseholds,  and 
filed  a  supplemental  bill  to  obtain  relief  in  respect  thereof.  The  Court,  notwith- 
standing the  former  decree,  decided  in  their  favour,  but  without  coats. 

Executors  who,  contrary  to  the  trusts  of  the  wiU,  had  permitted  the  tenant  for  life  to 
enjoy  leasehold  property  in  specie,  the  title  to  wmch  was  bad,  but  of  whidi  no 
advantue  was  tafcen  by  the  owners  of  the  property,  being  responsiUe  for  the  valae 
of  the  lease  at  the  testator's  death :  Held,  tlut  such  viJue  should  be  ascertained, 
hamg  r^/ard  to  the  enjot/ment  adua^  had  iheremder. 

The  testator  J.  G.  Bass,  being  possessed,  amongst  other  property,  of  two  lease- 
holds, the  first  being  held  for  a  term  of  sixty-one  years  from  Michaelmas  1753,  at  a 
rent  of  £20,  and  the  second  for  a  term  of  twenty-one  years  from  Midsummer  1753, 
at  a  rent  of  £20,  made  his  will,  dated  in  1761,  whereby  he  gave  to  John  Savage  and 
James  Savage  all  the  residue  of  his  estate  and  effects,  upon  the  special  trust  that  they 
should,  as  soon  as  might  be  after  his  decease,  convert  the  same  into  money,  and  invest 
the  same  at  interest  on  Government  or  other  securities,  and  pay  the  interrat  to  his 
wife  for  life,  with  remainder  to  his  daughter  Sarah  Duppa  for  life,  with  remainder  to 
her  children,  and  in  default,  to  his  next  of  kin  living  at  the  death  of  Sarah  Duppa 
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{whoj  in  the  erents  which  happened,  proved  to  be  the  Plaintiffs  in  this  cause),  and  he 
appointed  John  Savage  and  James  Savage  his  executors. 

In  1767  the  testator  died,  and  his  will  was  proved  by  his  ezecutCH:^.  They 
realised  the  other  residuary  est^e,  and  invested  it  in  £7000  consols,  but  they  did  not 
sell  the  leasehold  property;  in  the  same  year  [73]  (1767),  the  widow  and  the  two 
executors  demised  the  first-mentioned  leasehom  property  for  twenty-one  years, 
detorminable  at  the  end  of  seven  or  fourteen  jean^  at  a  rent  of  £136, 168. ;  ami  in  tiie 
same  year  the  ezeeat<m,  for  a  nominal  eonsideratitm,  assigned  the  seotHid-mentioned 
proporty  for  the  residne  of  the  term  unexpired  therein. 

The  finMnentioned  property  was  afttt-warda  let  on  lease  by  the  widow  and  Sarah 
Duppa,  and  the  whole  rents  were  received  1^  them  during  the  oontinuance  of  the 
lease. 

The  widow  died  in  1789;  the  first-mentioned  lease  expired  in  1814,  and  Mrs. 
Sarah  Duppa  having  died  in  1831  without  issue,  the  ultimate  limitation  thereupon 
took  effect  in  favour  of  the  Plaintiffs,  who  were  foreigners. 

The  Defendant  Gibbs  was  the  executor  of  Sarah  Duppa,  who  was  the  surviving 
exeeutrix  of  the  surviving  executor  of  the  testator ;  and  he  thus  represented  both 
the  ori§pal  testator  and  Sarah  Duppa.  In  1832,  and  after  the  death  of  Sarah  Dappa^ 
the  Huntififo  filed  their  bill  against  Gibbs  and  others  for  a  general  account  of  we 
estate  of  the  testator.  Gibn^  who  was  a  mere  representative,  and  was  very 
imperfectly  acquainted  with  tiie  affiura  of  the  testator,  stated  by  his  answer,  iAukt  the 
vhde  residae  consisted  oi  the  money  in  the  funds,  but  he  admitted  the  leases,  &o., 
rehting  to  the  leaseholds  to  be  in  his  posseesitm.  The  cause  came  on  for  hearing, 
when  ue  Plaintiffs  waived  taking  the  aoconnts  of  the  estate,  and  having  on  a  reference 
been  found  to  be  the  next  of  kin  entitled  under  the  testator's  will,  they,  on  the  cause 
coming  on  for  furthor  directicHis  obtained  an  order  for  dividing  the  funds  unongst 
them. 

[74]  Having  afterwards,  as  they  stated,  discovered  the  facts  relating  to  the  lease- 
hxMJi,  and  allegine  that  they  had  been  misled  by  the  erroneous  statemmt  in  the 
answor  of  Oiblm,  they  filed  the  second  bill  to  recover  the  amount  of  the  value  of  the 
leaseholds  at  the  testator's  deatJi. 

The  leases  were  allwed  by  the  Defmdants  to  have  been  granted  by  a  tenant  in 
tail,  who  had  power  to  lease  for  twent^nme  years  only,  and  who  died  without  issue, 
and  without  having  suffered  a  recoveiy. 

The  cause  now  came  on  for  hearing,  when 

Mx.  Pemberton  and  Mr.  Wright  contended,  that  by  the  non-conversion  of  the 
property  according  to  the  specific  directions  in  the  will,  a  breach  of  trust  had  been 
eommiUed,  for  wmch  the  Defendants  were  responsible ;  tiiat  the  Plaintiffs  had  not 
been  guilty  of  any  ladus ;  that  time  did  not  run  until  the  death  of  the  twant  for 
hfe,  men  ^e  class  to  take  became  for  the  first  time  ascertained.  That  the  waiver 
of  accounts  had  been  made  by  the  Plaintiffs  in  ignorance  of  their  rights,  and  ought 
Dot  therefore  to  deprive  them  of  the  relief  now  sought  by  their  supplemental  bill. 

Mr.  Kindeisley  and  Mr.  Sfaadwell,  for  the  Defendants,  submitted,  that  the  present 
suit  ought  not  to  be  entotained  after  the  Plaintiff's  waiver  of  the  accounts  in  the 
ftmer  suit.  They  also  insisted,  that  die  lease  d  1753,  having  been  granted  b^  a 
tenant  in  toil  who  had  the  power  to  lease  for  twenty-one  years  only,  and  who  died 
vithout  haviiig  suffored  a  recovery,  was  therefore  void  as  against  those  in  remainder, 
and  had  expired  in  1774,  after  which  the  parties  had  berome  mere  tenants  at  will. 
They  ngued  also  that  at  this  distance  of  time  it  ought  [761  to  be  assumed  that  the 
tHiants  for  life  had  become  the  purchasers  of  the  leaseholds ;  that  the  Defendants 
ver^  at  die  utmost,  liable  (mly  for  the  value  of  the  leaseholds  at  the  testator's  death, 
bring  r^ard  to  the,  bad  title ;  and  that  the  Plaintiffl  were  barred  by  the  lapse  of 


Mr.  Pemberton,  in  reply.  Ko  length  oS  time  will  bu'  a  trust,  and  parties  whose 
iatnests  are  contingent  are  not  bound  to  assert  their  r^hts  unlal  such  interests  oomB 
into  possession.  The  value  of  the  leases  must  be  ascertained  with  reference  to  the 
tnwnnent  had  tiiereunder. 

The  Makrb  op  ths  Bole£  [Lord  Langdale].  This  is  one  of  those  cases  which 
one  cannot  ecmtem^te  without  very  great  regret,  for  whatever  may  hain  hoea  the 
nndnet  at  the  psrues  at  the  time  when  this  transaction  took  fdace,  stall  this  suit,  if 
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■ueoeuful,  will  lutre  the  effect  of  d^riring  innooent  paitiee  of  that  to  which  they  had 
every  reason  to  think  themselres  entitled,  and  who  have  had  no  raasoo  to  beiiere 
that  their  intereite  would  be  contested. 

The  direction  in  the  will  of  t^e  testator  was  distinct,  it  was  therefore  the  duty 
of  the  executors  and  trustees  to  hare  obeyed  that  direction,  and  to  have  oonTertCMd 
the  leaseholds  into  money.  That  course,  however,  was  not  pursued,  they  permitted 
the  successive  tenants  for  life  to  enjoy  the  whole  ina>me,  so  that  on  their  death  the 
whole  interest  was  gone,  and  nothing  was  reserved  for  l^oee  who  beoame  entided  in 
remainder. 

It  is  attempted  to  answer  this  saying  that  although  the  lease  had  been^anted 
for  sixt^-one  yean,  yet  it  was  granted  upon  a  bed  titie :  that  tAia  lessor  was  [TB]  only 
tenant  in  tail,  and  had  no  right  to  grant  a  longer  lease  than  that  which  a  tenant  in 
tail  has  the  power  to  grant  It  is  not  very  material  how  that  may  be,  for  if  the 
parties  who  became  successively  entitled  to  this  property  after  the  deajbh  of  the  tenuit 
m  tail  did  not  think  fit  to  dispute  the  lease,  but  allowed  it  to  continue  as  if  it  were 
a  legal  and  valid  lease,  and  thereby  permitted  the  persons  who  were  to  enjoy  the 
benefit  of  it  under  the  will  to  receive  the  whole  profit,  such  persons  were  not  entiUed 
to  retain  the  whole  profit  for  their  own  benefit,  but  ought  to  have  secured  it  for  all 
the  persons  entitled  under  the  testator's  will,  and  amongst  them  for  the  contingent 
legatees.  It  is  said,  and  perhaps  truly,  that  if  this  property  had  been  sold  at  the 
time,  a  very  small  sum  would  have  been  produced  for  we  tenants  for  life  and  tiiose  in 
remainder,  but,  however  that  misht  have  been,  Ae  property  oudit  to  have  been 
secured  for  the  peraons  in  remain&r ;  and  if  by  tiie  forbeaianoe  of  tiuMe  who  were 
entitled  to  dispute  the  validity  of  the  leaa^  profit  was  made  by  it,  the  whde  of  it 
ought  not  to  nave  been  received  by  the  tenants  for  life  alone,  but  all  the  parsooa 
entitled  under  the  will  were  entitled  to  their  proportion  of  the  benefit  of  it. 

It  is  then  said,  that  the  Plaintiffs  are  precluded  by  the  length  of  time  which  has 
occurred  since  these  transactions  took  place.  The  tenant  for  lue  died  in  1831,  upon 
whidi  event  the  Plaintiffs'  interest  first  vested  absolutely,  and  this  bill  was  filed  in 
1836.  It  is  true  that  the  Plaintiffs  might  immediately  on  the  death  of  the  testator 
have  filed  a  bill  to  have  their  interests  secured,  but  Uiey  were  under  no  obligation  to 
do  so,  and  their  neglect  so  to  do  did  not  authorise  the  toustees  and  executors  to  deal 
with  their  property  in  the  way  they  have  done ;  persMie  entitJed  in  raoasinder  or 
ooutingenoy  only,  are  not  to  be  precluded  from  relief  be<^7]-cause  they  do  not  file 
their  biU  until  uter  their  interests  have  become  vested  in  poeaoesioa.  I  am  therefore 
opinion,  that  no  soeh  time  elapsed  between  the  death  of  the  tenant  for  life  in  1831 
and  the  filing  of  this  bill  as  to  de^oive  these  parties  of  relief. 

With  respeot  to  the  former  smt^  if  there  were  anything  whatever  to  shew,  that  the 
Plaintiffs  at  the  time  when  they  prosecuted  that  suit  ware  in  any  degree  aware  of  any 
right  they  might  have  with  respeot  to  the  matter  now  complained  of,  I  should 
certainly  have  thought  their  conduct  such  aa  would  have  prevented  their  commencing 
a  fresh  suit  for  the  relief  they  now  ask ;  but  this  does  appear  to  me  to  be  a  discovery 
niade  since  that  time.  It  is  dear  that  the  decree  in  th^  cause  is  not  so  framed  as  to 
give  to  the  parties  the  relief  which  tiiey  seek  im  in  this  oause ;  aud  I  t^k,  after 
some  hesitation,  and  having  had  some  doubt  about  the  matter  in  the  coarse  oi  ^kda 
proceeding,  that  I  oug^t  not  to  consider  that  decree  as  <hm  iriiieh  de|Kived  the 
Kaintiffi  of  the  relief  they  now  ask,  and  whidi,  independently  of  that  decree,  they 
would  be  moat  dearly  eutiUed  to.  Though  there  has  been  aome  wf^oc^  I  think  I 
am  bound  to  give  the  Plaintifh  idief,  but  I  ought  not  to  give  them  the  eoata,  on  tlie 
contrary,  having  regard  to  the  other  auit^  tim  eoata  of  tfia  aiut»  thoogh  iat  ndrasa 
against  a  bfeadi  of  trust,  must  ccnaa  out  ot  the  sum  reoovored. 

It  remains  to  be  o(u»idered  to  what  otent  tiie  Defendants  are  liaUe.  If  the 
matter  had  been  righUy  conducted,  the  leases  would  have  been  sold  on  the  testator's 
death :  the  produce  would  have  hwa  invested :  the  income  wouhl  have  been  paid  to 
the  toutnta  tor  lif^  and  the  capital  preserved  for  those  entitled  in  renaindtt'.  What 
is  to  be  aaeettained  is  the  value  of  the  leases  at  the  time  [78]  when  they  ou^t  to 
ha\-e  been  add.  I  should  scarcdy  think  it  wrarth  while  to  take  any  enquiry  aa  to  the 
one  whidi  was  assigned  for  a  nominal  coosidmtion ;  with  respect  to  the  o^er  the 
nal  oli»jcM  is  to  ascertain  what  waa  its  value  to  be  aold  at  the  tune  mhm  it  oo^t  to 
hm  been  aoM,  whi^  I  a^rdwnd  to  be  a  year  after  the  daathof  the  teatatar.  Xow 


Digitized  by  Google 


GILLBIT  V.  PEPPERCOBKE 


31 


if  I  ware  to  direct  it  sim^y  in  that  way,  the  Defendant  would  of  course  aa^  it  was 
worth  nothing  to  be  sold,  because  there  was  a  bad  title.  I  cannot  think  that  that 
would  be  right ;  what  is  to  be  ascertained  is  the  value  of  tiie  lease,  having  regard 
to  the  enjoyment  which  was  actually  had  under  it ;  it  must  then  be  ascertained  now 
modi  stoek  could  have  been  porchaMd  with  that  amount  and  that^  I  tiunk,  is  what 
tiM  naintilb  are  entitled  ta 


[78]   OiLLErr  V.  Pxfpbrcobne.   Mf  26,  27, 1840. 

[Of.  BOkuim  V.  McOett,  1874,  L.  R  7  H.  L.  802.] 

A.  employed  B.,  a  stockbroker,  to  purchase  some  Canal  shares.  R  apparently  bought- 
Uiem  from  C,  the  ostensible  owner,  but  who  afterwards  turned  out  to  be  a  mere 
tnutee  for  B.  The  Court,  after  a  lapse  of  several  years,  and  without  entering  into 
tin  qoeetioQ  of  the  fairness  of  the  price,  Held  tliat  the  transaction  was  void  on 
groozida  ol  pnblie  pcAU^t  and  set  it  aside  with  ooets. 

Hie  Defendaati  a  stoeklnvker,  was  largely  interested  in  the  South  Lambeth  Water 
vorki  CcHnpaDT,  ckE  which  he  was  aUo  an  aetive  director.  Having  recommended  the 
Riiiitiff  to  make  ioveetmente  therein,  the  Plaintiff,  in  May  1826,  December  1830,  and 
JanwrT  1831  respectively,  purchased  through  the  Defendant  twenty-five  shares  in 
the  undertaking,  and  which  shares  were  transferred  to  the  Plaintiff  by  persona  named 
Ewart,  Cole,  and  Manning  reraectively,  and  from  whom,  apparently,  the  Defendant 
ponhased  such  shares  for  the  Plaintiff.  It  subsequently  turned  out  that  at  the  times 
ci  the  sales  these  shares  actually  belonged  to  the  [791  Defendant,  and  that  they  had 
diortly  previoua  been  transferred  into  die  names  of  the  appurent  vendors,  as  trustees 
for  hun.  Some  these  shares  had,  after  their  purohau,  been  ttvnsferred  by  the 
niinkiff  to  his  sons  by  way  of  advancement ;  but  they  were  retransferred  the  day 
previoos  to  the  institution  oi  this  suit.  The  Plaintiff,  as  he  alleged,  made  this 
oiMWTery  in  1837,  and  in  1838  he  filed  this  bill  to  set  aside  the  transaction,  on  the 
ground  that  it  was  not  competent  to  a  stockbroker  or  agent  employed  to  purchase,  to 
sdl  his  own  shares  to  his  principal  in  the  name  of  another  party ;  that  the  prices  given 
were  extravagant;  that  the  Defendant  had  been  guiltv  of  fraudulent  concealment  of 
the  real  fact :  and  the  bill  prayed  that  the  Defendant  might  return  to  him  the 
porehase-money  given  for  the  shares,  with  interest  at  5  per  cent,  the  Plaintiff  offering 
the  retransfer  the  shares,  and  all  the  profits  received  by  him. 

The  Defendant,  by  his  answer,  insisted  that  he  had  not  acted  as  the  broker  of  the 
Defendant,  bat  mwely  as  a  friend ;  that  the  prices  given  were  the  fair  market  prices ; 
that  no  fraud  had  been  intended ;  and  that  the  transfer  had  been  made  through  the 
medium  of  a  third  party,  in  order  to  prevent  the  depression  in  the  price  of  shares, 
wbieh  would  have  been  eraated  by  a  tnmsfer  b^  one  so  intimately  connected  with  the 
oompany ;  Iw  also  relied  on  the  EKatnte  d  Limitations. 

There  was  no  evidenee  of  the  prices  chaiged  beiiuf  extravagant,  or  of  any  fraud 
having  been  intended,  and  it  appmred  also,  that  tbe  Plaintiff  was  a  large  proprietor 
(rf  thues  purchased  from  other  persons. 

B(r.  Pemberton  and  Mr.  Loftus  Wigram,  for  the  Plaintiff,  argued  that  shares  ot 
tbis  description,  the  number  of  which  were  limited,  had  no  market  price  like  the  [80] 
public  funas,  and  that  therefore  it  was  not  possible  accurately  to  ascertain  their  real 
nine.  That  a  party  employed  as  agent  to  purchase  on  behalf  of  his  principal  was  not 
permitted,  by  the  rules  of  equity,  to  sell  to  his  principal,  unless  he  clearly  informed 
nis  employer  of  the  fact.  That  sales  so  made  were  altogether  void  in  equity,  and  the 
transaction  was  liable  to  be  set  aside.  That  the  principle  had  been  settled  by  ^s 
Court  and  the  House  of  Lords  in  the  case  of  Brookman  v.  Rathtekild  (3  Simons,  153,  3 
Dow  &  CL  188,  5  Bligh,  166,  N.  K).  That  here  there  bad  been  an  improper  con- 
Malment  (rf  the  faots,  which  could  only  be  accounted  for  by  the  party  intending  to  do 
was  wrong ;  and  that  ike  Defendant  was  Uable  to  refund  t^e  purchase-money, 
with  interest,  at  5  per  cent ;  Biek  v.  Motlefj  (2  Myl  &  E.  312),  Bate  r.  Scales  (12 
Vesey,  402),  and  Mwush  v.  CockereU  (9  Simons,  339). 

Mr.  C.  P.  Cooper,  Mr.  Bethell,  and  Mr.  £.  Montague,  amtriif  contended  that  the 
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Defendant  bad  not  acted  as  the  Plaintiff's  broker,  Irat  gratoitoasly  as  his  friend ;  sod 

that  the  advice  he  had  given  was  bond  fide,  and  had  turned  oat  to  be  sound.  That 
the  prices  given  for  the  snares  did  not  exceed  their  market  value,  or  what  would  have 
been  given  to  a  third  party ;  that  no  loss  had  been  sustained,  and  consequently  that 
the  allegations  in  the  Plaintiff's  bill  failed.  That  the  Plaintiff  and  his  son,  who  had 
access  to  the  company's  boohs,  must  be  taken  to  be  cognizant  of  the  facts ;  that  the 
delay  in  commencing  proceedings  was  a  bar  to  relief ;  and  that  the  retransfer  by  the 
son  to  enable  the  father  to  commence  this  suit  was  oontraiy  to  the  Statutes  of 
Champerty  and  Maintenance,  Fmser  v.  Edmonds  (1  Y.  &  Cot.  481),  and  had  this 
effect,  that  the  Plaintiff  now  claimed  not  in  his  own  righ^  but  as  representing  his  son, 
who  had  no  right  of  suit  They  arjmed  also  ^]  tiiat  no  fraud  or  intention  to 
deceive  existed ;  that  the  only  reason  for  transfeiring  through  a  third  party  was  to 
prevent  the  injurious  effect  which  would  result  in  the  foice  of  shares  in  the  market, 
if  an  active  director  were  known  to  be  parting  with  his  interest  in  the  concern ;  that 
the  proceeding  was  common  on  the  Stock  Ezonange,  and  was  known  by  the  name  of 
an  assignment  by  double  transfer;  they  insist^  also  that  the  case  differed  from 
Broohnan  v.  BotMiAady  where  there  were  a  series  of  fiotitioua  tnuuaotions,  terminating 
in  a  loss. 

Mr.  Femberton,  in  reply,  contended  that  no  time  would  bar  relief  in  respect  of  a 
fraud  ;  that  where  a  fraud  had  been  committed  and  concealed,  the  onus  rested  on  the 
person  committing  it,  of  shewing  when  veil  had  first  been  removed,  and  the  party 
de&auded  first  made  aware  of  his  rights. 

Thb  Mastsb  of  thb  Bolls  [Lord  Langdale].  Though  this  case  has  neeeasarily 
occupied  considerable  time,  and  lus  been  ax^paed  with  great  ability,  yet  the  qaeati<m, 
as  it  seems  to  me,  is  a  very  simple  and  short  one.  I  have  not  now  to  considar  what 
was  the  value  of  the  shares  when  bought  by  the  Plaintafl^  but  I  have  simply  to  deter- 
mine on  the  validity  of  the  different  transactions  at  the  time  when  they  took  place. 
If  they  are  to  be  established,  both  parties  will  remain  in  their  present  situation ;  but 
if  otherwise,  it  must  be  the  endeavour  of  the  Court  to  restore  tJiem  to  the  situation  in 
which  they  would  have  been,  if  these  transactions  had  never  taken  place. 

It  appears  from  the  facts  admitted,  that  the  Plaintiff  and  Defendant  in  this  case 
bad  been  on  terms  of  intimacy  for  a  great  length  of  time,  and  that  the  Plaintiff  f^] 
had  very  frequently  employed  the  Defendant  as  his  stockbroker  uid  ^ant.  The 
Defendant  was  a  director  and  the  principal  manager  of  the  Yauxhall  Wi^erworks 
Company.  The  Plaintiff  be^fui  to  have  an  interest  in  that  company  about  April 
1826 ;  and  about  the  same  time,  or  in  the  beginning  of  the  foUowing  montii  fA  Auy, 
the  Plaintiff  was  desirous  of  increasing  his  interest  in  the  company.  The  first  trans- 
action, which  is  impeached,  was  competed  through  the  medium  oi  the  Defendant  on 
the  Sth  of  May ;  and  it  appears  to  me  from  the  documents,  that  in  that  transaction, 
the  Defendant  did  act  as  the  agent  of  the  Plaintiff ;  that  transaction,  on  the  face  of 
it,  was  a  purchase  by  the  Defendant  of  ten  shares,  from  a  Mr.  Ewart,  the  apparent 
owner,  who  conveyed  those  shares  to  the  Plaintiff  at  a  price  amounting  altogeUier, 
with  the  stamp,  to  the  sum  of  X931 ;  and  it  seems  that  on  the  29th  of  April,  a  few 
days  before,  the  Defendant  had,  for  a  nominal  consideration,  transferred  to  Mr.  Ewart 
the  same  number  of  shares ;  and  on  the  whole,  it  appears  beyond  doubt,  that  at  the 
time  when  the  Defendant  was  apparently  acting  as  the  agent  of  ^e  Plaintiff  in 
purchasing  the  shares  for  him  from  Mr.  Ewart^  he  was,  in  fa^  selling  Mid  causing  to 
be  tnuiafened  shares  which  were  his  own  property. 

The  second  transaction  which  is  impeadied  took  pUce  in  December  1830 ;  upon 
that  occasion  it  appears  to  me  from  tiie  documents,  without  going  further,  uiat 
the  Defendant  was  acting  as  the  gratuitous  agent  of  the  Plaintiff ;  but  the  acting 
gratuitously  makes  no  difference  in  my  mind  as  to  the  result  of  this  transaction.  Mr. 
Benjamin  Cole  then  transferred  ten  shares  in  this  company  to  the  Plaintiff.  Now, 
so  far  as  the  Plaintiff  could  judge  from  the  transaction,  Mr.  Cole  appeared  to  txansfer 
ten  shares  to  him,  or  according  to  his  nomination ;  and  [83]  Mr.  Pepperoorne  appeared 
to  be  acting  as  the  agent  of  the  Plaintiff,  procuring  that  transfer  and  affecting  that 
purchase ;  while  the  fact  was,^that  on  that  very  day  Mr.  Cole  had  received  ten  shares 
nom  a  person  of  the  name  of  Davies,  and  on  the  same  day  Mr.  Davies,  for  a  nominal 
consideration,  had  received  from  the  Defendant  six  sharas  in  that  company.  It  is 
further  all^ped  by  the  bill,  that  at  some  oonsideraUe  time  previous,  Mr.  Davies  had 
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alao  reoeived  from  the  Defendant  the  other  four  shares  for  a  nominal  oonsideration ; 
bat  I  do  not  ocmsider  that  to  be  {voved. 

The  tiiird  transaction  which  is  impeached  took  place  on  the  20th  of  January  1831. 
UptHi  that  occasion,  also,  it  appears  to  me,  that  the  Defendant  was  acting  as  the  agent 
of  the  Pkintiffl  The  transaction,  on  the  f^  of  it,  was  a  purchase  from,  and  a  transfer 

Mr.  Ifaamag  oi  fire  shares.  The  costs  of  those  shares  was  £464, 17a.  6d ;  and  in 
(his  ease,  as  in  the  former,  it  seems  ^t  the  Defendant  had  previously  touisferred 
those  five  shares  to  "Mr.  Ifuming  for  a  nominal  oonsideraticm.  To  the  extend  there- 
ftve^  ol  the  tventy^one  sharss,  it  appears  to  me  that  ^  Dafandant  'Sold  die  shares 
iriiieh  were  belonging  to  Mmielf  to  tiie  Plaintifl^  when,  at  the  time^  he  was  amearing 
to  the  Plaintiff  to  act  as  his  agent,  and  to  be  purchasing  them  from  somebody  else. 
Tbe  single  qnastion  in  this  case,  I  apprehend  is,  whether  such  a  transaction  can  be 
lopported. 

It  is  said  that  this  is  every  day's  praotioe  in  the  city.  I  owtainly  should  be  .very 
Koy  to  have  it  proved  to  me  tluUi  such  a  sor^  of  deiding  is  usual ;  for  nothi^  can  m 
more  open  to  the  commission  of  fraud  than  transactions  of  this  nature.  Where  a 
man  employe  another  as  his  agent,  it  is  on  the  faith  that  such  agent  will  act  [8i]  in 
the  matter  purely  and  disinterestedly  for  the  benefit  of  his  em^oyer,  and  assuredly 
not  with  the  notion  that  the  person  whose  assistance  is  required  as  agmt,  has  himself 
in  the  rery  transaction,  an  interest  directly  opposed  to  t^iat  of  us  principal  It 
freqnently,  I  bdieve,  hajqiens  that  the  same  person  is  agent  fw  botAk  pwties,  in  which 
ease  he  hMda  an  even  hand,  and  aets,  in  one  aense,  as  arbitrate  b^nreeo  them ;  bnt 
if  a  person  employed  as  agent  <m  aooount  of  his  skill  and  knowledn  is  to  have,  in  the 
vetT  aai&e  tranaaction,  an  interest  directly  opposite  to  that  of  nis  employer,  it  is 
evident  that  the  relation  between  the  parties  then  becomes  of  such  a  nature,  a^  must 
inevitaUy  lead  to  continued  di8iq>pcHntment,  if  not  to  the  oontiDued  practioe  of  fraud. 

I  am  of  opinion  that  these  transaetions  cannot  be  supported ;  not  only  are  they  in 
themselves  so  extremely  likely  to  lead  to  the  oommissicui  of  fraud,  as  to  make  them 
directly  against  the  p(^ioy  of  the  law ;  but  in  t^ose  cases  whioh  have  occasionally  come 
to  the  knowledge  oi  the  Court,  and  whioh  fortunately  have  not  been  frequent,  it  has 
mvariably  bem  ftmnd  that  fraud  has  been  tbe  resist  of  such  transactions.  It  is  not 
niwMiiry  to  riiow  ^at  fraud  was  intended,  or  that  loss  afterwards  took  place  in  con- 
•eqnmoe  ol  these  transaetions^  beoause  tbe  Defendant^  thon^  he  nd^t  have 
sntertaiiieri  no  intention  whatever  of  fraud,  was  plaoed  hi  sodi  a  ntoatitm  of  tnist 
with  Toaad  to  the  ^aintiff  Ukub  the  tnuuaeticm  cannot^  in  the  ocmtemplatim  of  this 
Court,  be  eonaidered  valid. 

Being  fw  these  reasons  of  opinion,  tiiat  these  transactions  ouinot  stand,  the  next 
qoestira  is,  whether  anything  has  taken  place  to  deprive  the  Plaintiff  of  tbe  ru;ht  of 
lajring  to  Mr.  Pepperoome,  "Put  me  in  toe  situation  in  whioh  I  was  before ;  whether 
these  sharea  \^BS]  were  of  greater  value  or  not,  I  do  not  choose  to  be  at  tiie  risk  of 
selling  the  snlares  whioh  now  stand  in  my  name :  they  have  been  transferred  to  me  in 
a  manner  which  the  law  does  not  warrant,  and  I  desire  to  be  fdaoed  in  the  situation 
m  whieh  I  efaonld  have  been,  if  the  transaction  had  never  taken  place."  Firsts  with 
r^ard  to  the  longtii  of  time ;  there  is  nothing  to  shew  that  this  was  disoorered  befwe 
the  year  1837  ;>  it  is  not  sufficient  to  say  that  the  Plaintiff,  being  a  pro|rietor,  mi^t 
have  gone  to  tile  hoolu  and  made  a  seitreh  and  found  out  all  these  matters,  or  tnat 
die  son,  being  a  direetor  and  bavki^  the  books  befm  him,  might  have  made  this 
seardk;  the  Knowledge,  in  my  o|nnum,  ought  to  have  been  li^oght  home  to  tiie 
namtM;  and  t^  has  not  been  done. 

With  reapeet  to  the  otiier  point  as  to  the  transfer  made  previously  to  the  institu- 
tiim  of  tiie  anit,  I  do  not  think  it  makes  any  difference.  Ine  prayer  of  the  bill,  to 
the  extent  of  the  twenty-one  shares,  muat^  therefore,  be  granted :  the  D^endant  ought 
to  take  "brndk  t^ose  shares,  with  all  the  dividends  whien  have  be«i  paid  uwhi  them, 
«ad  he  ought  to  pay  to  the  Plaintiff  the  pcirebaao-moiMy,  with  interest  at  uw  rata  of 
9  par  cent.,  and  toe  costs  of  this  snit. 
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[86]  HoDGB  «,  The  CBdnxm  Canal  Coupany.  Jvfy  S,  1840. 
[See  Ekmamd  t.  TroUt^  1889,  43  Ch.  D.  617.] 

A  oonal  company  conveyed,  under  their  oommon  leal,  the  canal,  works  and  mtes  to  a 
mortgagee,  te  hold,  &c,  until  repayment  of  certain  money  borrowed  and  interest. 
There  was  no  covenant  to  repay.  Held,  under  t^e  modern  Statutes  of  Limitataoiu, 
that  althot^h  the  mort^ja^  could  recover  the  ininoipal  within  twenty  years,  yet 
his  remedy  for  arrears  of  interest  was  limited  to  six  years. 

The  point  in  dispute  was,  whether  a  mtnligagee  was  entitied  to  six  ;^ears*  or  twenty 
years'  arrears  of  interest.  The  Defenduit^  the  mortgagor,  was  willing  before  suit 
to  pay  the  priodpal  and  six  years'  interest)  but  made  no  tender.  At  the  hearing 
the  mortgagor  succeeded  on  toe  point  of  interest.  Held,  that  aa  dure  had  been  no 
tender,  the  mor^pigor  most  pay  the  costs. 

By  the  Aot  incorptffating  the  Croydon  Canal  Company  (41  6.  3),  tJiey  were 
empowered  to  borrow  money  by  mortgage  acoordine  to  a  particular  form. 

In  1810  they  borrowed  £300  from  L.  Brickwooc^  which  was  secured  by  mortgage 
under  th«r  o(Hnmon  seal,  whereby  the  company  bargained,  &o.,  to  Brickwood  the 
oamd  and  all  the  works,  and  all  the  rates  payable  by  virtue  of  the  Act,  to  h<^d,  &c., 
until  the  said  sum  of  £300,  with  interest  at  dS&  per  cent.,  should  be  repaid.  There 
was  no  covenant  to  pay. 

No  interest  had  been  paid  subseqoent  to  0<^ber  1819,  and  under  an  Aet  of  tiie 
iHAi  W.  4,  the  Croydon  Canal  was  sold  to  the  Croydon  Bailway  Ccnnpany  for 
£40^360^  and  it  was  oiacted  diat  the  porohasMnoncty  and  all  outer  the  monies 
belcmging  to  tibe  Crovdon  Canal  Company,  should,  fr<mi  time  to  time,  be  paid  and 
appliM,  under  tiie  woers  and  direottons  of  tiie  oommittee  for  the  time  being  of  soch 
company,  in  or  towwds  the  performing,  observing  paying*  answering  and  satisfying 
all  the  mort^iage  and  other  debts,  contracts,  engagements,  damages  aod  expenses,  and 
all  other  claims,  demands  and  liabilities  whatsoever,  to  which  the  sud  canal  company 
were  or  mi^ht  be  subject  or  liable,  and  which  were  or  ought  to  beperformed, 
observed,  paid,  answered,  or  satisfied  by  the  sune  canal  company,  or  [87j  so  far  as 
the  same  mraies  would  extend ;  and  the  surplus  (if  any)  of  the  said  purchase  com- 
pensation, and  otiier  monies,  which  might  ultimately  remain  after  answering  the 
purposes  aforesaid,  should  be  paid  and  distributed,  under  the  like  orders  and  direc- 
tions, to  and  amongst  tiie  proprietors,  for  the  time  beings  of  the  shares  in  .the  said 
Oroydon  Canal  Company. 

This  bill  was  filed  in  June  1839  by  Hodges,  the  assignee  of  the  estate  of  Briekwood. 
on  behalf,  &c,  against  tile  canal  company,  for  an  aoeount  of  what  was  doe  aa  the 
mortgage,  and  for  payment  The  Defendants  stated  they  were  ready  ud  willing 
prior  to  the  institution  of  the  suit,  to  pay  the  Fhuntiff  hii  principal  and  six  years' 
mterest ;  and  the  question  was,  whether  the  Flainti£f  was  entitied,  oonsistentiy  with 
the  recent  Statutes  of  limitations,  to  recover  more  than  six  years'  arrear  of  interest. 

By  the  3  &  4  W.  4,  o.  27,  entituled  "  An  Aot  for  the  Limitation  of  AoticHis  and  Suits 
relating  to  Beal  Property,"  &c,  it  is  enacted  tiie  fortieth  section,  that  no  suit  shall 
be  breast  to  recover  fuay  sum  of  money  secured  by  any  mortgage,  &o.,  or  otiierwise 
charged  upon  any  land,  but  witiiin  twenty  years  uter  the  right  shall  have  aoomed, 
unless  some  part  payment  or  acknowledgment  shall  have  been  made  in  the  meantime. 
The  forty-seoond  section  loovideB  tiiat  no  arrears  oi  rent,  or  d  interest  in  respect  oi 
any  money  duu^ed  upon  or  payable  out  of  any  land,  &a,  shall  be  reoorwed  by  acti<»i 
or  suit  but  within  ncyMTS  am  the  same  shall  have  beeraae  due;  raovidad  Uut  where 
a  prior  mortgagee  hw  been  in  possession  within  wie  year  next  mIwq  an  aetion  or 
suit  brought  by  any  eabsec|uent  mortgagee,  tiie  latter  may  recover  intwest  fear  ^ 
whole  time  the  former  was  in  possession. 

[88]  By  a  subsequent  Aot  of  the  3  &  4  W.  4,  c.  42,  entituled  "  An  Aot  for  the 
further  Amendment  of  the  Law,  and  the  Better  Advancement  of  Justice,"  it  is  enacted 
by  the  third  section,  that  all  actions  of  debt  for  rent  upon  an  indenture  of  demise,  all 
actions  of  covenant  car  debt  upon  any  bond  or  other  specialty,  shall  be  brought  within 
Asflify  peon  after  the  cause  of  sudi  action  or  suit  but  not  after. 
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The  cause  dow  came  on  for  heuing. 

Mr.  Piggobfc  (in  Uie  absence  of  &&.  Pemberton),  for  the  Plaintifi^  contended  that 
(he  3  &  4W.  4,  a  27,  s.  42  was  not  applicable  to  this  case,  and  that  the  Plaintiff 
ms  entitled  to  recover  twenty  years'  arrear  of  intwest  under  the  3  &  4  W.  4,  o.  42, 
a.  3.  That  it  would  be  abaunl  to  allow  a  party  to  recover  the  prineipal  after  twenty 
ymn,  and  yet  limit  the  remedy  for  interest  to  six  years.  That  the  point  had  been 
FMed  in  Paget  t,  FaHej/  (2  Bii^  N.  C.  679),  where  it  was  insisted  that  an  action  of 
conoant  for  rent  in  anear  oculd  not  be  l»ought  aftw  six  years ;  but  ^e  Court  of 
Common  Pleas  held  othcrwiae^  and  thattiie  statute  of  the  3  &  4  W.  4,  c.  42  governed 
the  ease. 

That  the  mortgagee,  but  for  t^e  -Bailway  Act,  might  have  entered  at  any  time 
within  twenty  years  after  the  last  payment  (1  Vict,  o.  28),  and  he  would  not  have 
been  disposaessed  until  full  payment  of  all  the  arrears  of  interest  That  the  Sailw&y 
Act  was  not  intended  to  defeat  tiie  i^ts  of  tiie  mort^gees,  and  although  no  eotr^ 
eoahl  now  be  made^  yet  the  Flaintifri  i^ts  muet  be  considered  as  eztensiTe  as  if 
that  Act  had  never  passed. 

ffff}  He  also  axsoed  that  the  Bailway  Act  created  a  trust  for  paymoit  of  the 
crsmtflvs  of  the  canu  company. 

As  to  costs,  that  there  having  been  no  actual  tender,  the  Plaintiff  was  entitled  to 
his  costs  of  suit;  Gammon  v.  Stem  (1  Yes.  sen.  339),  and  that  in  Cftuforih  v.  Bradley  (2 
Yes.  sen.  678),  whwe  there  had  been  several  tenders,  yet  the  mortgagee  was  considered 
enUUed  to  oo^  except  for  his  having  been  vexatious. 

lir.  Eindersley  and  Mr.  Chandless,  eontrit,  oontended  that  the  terms  of  the  3  &  4 
W.  4,  c.  27  were  expreae,  and  that  the  Plaintiff  could  not  recover  more  than  six  years' 
arrear  of  interest.  That  there  was  no  covenant  or  security  on  which  to  sue  according 
(0  the  second  cited  Act,  but  the  security  was  on  the  land  tuone.  That  the  second  Act 
had  reference  only  to  actions  on  specialtiea  where  there  was  a  personal  liability.  That 
the  Bailway  Act  did  not  alter  or  extend  the  rights  of  the  creditors.  Am  to  uie  oosts^ 
they  iwi^twl  that  the  Plaintiff  had  claimed  too  mudi,  and  the  Defendants  havinx 
alwm  been  ready  to  ^y  the  principal  and  six  years'  interest,  it  must  follow,  that  u 
the  Plaintiff  should  ^  as  to  the  interest,  which  was  the  only  point  in  difference  be 
oni^t  to  be  ordered  to  pay  the  costs  of  the  suit  which  had  Men  oequioned  by  his 
insisting  on  more  than  he  was  entitled  to. 

Tmc  Mastsr  of  the  Bolls  [Lord  Langdalel.  This  bill  is  filed  for  the  recovery 
cf  a  mor^ige  secured  on  land,  and  not  on  rates  alone ;  and  the  only  question  is,  what 
sirears  ofinterest  can  be  recovered  on  the  princiud  sum  of  £300.  This  must  depend 
on  the  [90]  different  Statutes  of  Limitation.  The  3  &  4  W.  4,  c  27,  s.  42  enacte 
"That  after  the  said  Slat  of  December  1633,"  &c.  Now  I  cannot  doubt  that  this 
money  is  "chaised  npcm  or  payable  out  of  land  or  rent^"  and  according  to  this  clause 
interest  cannot  oe  recovered  for  more  than  six  years.  I  am  then  referred  to  another 
Act,  the  3  &  4  W.  4,  c  42,  the  third  section  of  whioh  enacts  *'  That  all  actions  of  debt," 
In  this  case,  tihere  is  no  covenant  or  enga^jement  to  pay,  thoe  is  simplv  a 
eonvseyaoee  of  the  canal,  &c   Is  this  then  the  speciea  of  action  u  covmant  or  of  oebt 

rhond  OT  other  specialty  referred  to  in  the  second  Act?  I  think  not,  and  that 
ease  depends  on  tiie  firat  Act ;  consequently  no  more  tiun  six  yeura  of  interest 
<SQ  be  recovered. 

As  to  the  costs,  there  was  no  tender  or  offer  to  pay  until  the  bill  was  filed ;  the 
Defendants  must,  therefore,  pay  the  costs.  If  there  had  been  a  tender  of  the  prindpal 
and  dx  years'  interest,  then  the  Plaintiff  would  have  had  to  pay  them.  The  result  id 
this  lita^tiou  is,  that  the  Pliuntiff  loses  his  fourteen  years'  interest^  and  tiw  Defendants 
the  whole  costs  <rf  the  suit. 


[911  AnoBMxr-OxNXRAL  V.  Brbttinohail  JvJ^  III  13, 1S40. 

Ten  araes  of  charity  land  were  alimated  by  the  trustees  in  ccHisiderm^on  of  £66,  and 
a  fixed  rent  chiiti;ge  of  X6:  Held,  tiiat  it  was  incumbent  on  those  ohUming  the 
b«Defit  of  the  alienati<m  to  shew  that  the  transaction  was  beneficial  for  the  charity, 
and  not  having  done  so  it  was  held  invalid. 

The  Court  doea  not  consider  it  the  duty  oi  the  Attomey-Gtonwal  to  contend  for  his 
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strict  rights  in  charity  informations ;  in  cases  of  hardship  it  sanotions  hia  acting 
vith  forbearance  towuxls  the  parties ;  and  will  postpone  its  decision,  to  give  the 
parties  an  opp<»iunity  of  entering  into  an  arrangement  with  the  Attomey-^nend. 

A  radoe  of  copyhold  land  of  ten  acres,  without  the  walls  of  the  (Sty  d  Norwicb, 
was  held  by  tnutew^  the  poor  of  the  parish  of  Matyj  under  a  will  dated  in  I661» 
which  deeoribed  it  as  ten  acres  of  arable  land.  In  April  1725  the  trustees,  in  con- 
sideration of  a  yeu'ly  rrat  charge  of  X6  and  ^6  in  mon^,  agreed  to  surrender  tbe 

f>roperty  to  Matthew  Brettingham  and  his  heirs,  and  out  of  the  £6  he  was  to  be  at 
iberty  to  deduct  98.  7d.,  which  was  a  yearly  rent  due  to  the  lord  of  the  manor. 

The  property  was  convened,  and  the  £55  was  paid  and  inrested,  and  now  con- 
sisted of  jCIOO  consols  standing  in  the  names  of  the  trustees. 

This  information  was  filed  in  1835  by  the  Attorney-General,  on  the  certificate  of 
the  Charity  Commissioners,  stating  the  present  annual  value  of  the  property  to  be 
about  XlOO  a  year,  insisting  that  the  trustees  had  no  powers  to  alienate,  and  ikying 
a  reconveyance  of  the  property  upon  the  trusts  of  the  charity. 

There  was  no  relator  named  m  the  information.  The  bill  contained  a  statement* 
"  that  it  was  generally  understood  in  the  parish  that  the  land  so  devised,  bef<Hre  it 
was  mlAt  was  nninontable,  uninclosed,  and  used  for  playground."  The  wreottent 
for  sale,  dated  the  6th  of  April  1726,  stated,  "  that  by  this  amement  the  pariab 
made  a  considerable  improvement  <^  this  ehari^,  nSI  for  Mr.  Brettingham  iras  to 
pay  £30  over  and  above  the  £6  per  annum,  and  wbich  £30  the  trustees  agreed  to 
have  applied  to  the  use  of  the  poor  of  St.  Maiy's,  in  the  same  manner  as  the 
£6  per  annum  was  to  be  applied,  and  to  that  end  land  was  to  be  bought  and  settled 
acoordinriy." 

The  Defendant,  who  had  become  entitled  to  the  property  (being  the  fifth  owner 
in  BDCcession  from  the  purchaser),  stated  his  belief,  that  the  ground  was  unprofitable 
at  the  time  of  the  sale ;  that  the  sale  was  beneficial  to  the  charity ;  that  large  suma 
had  be«i  since  expended ;  and  he  submitted  that  the  alienation  was  valid,  and  in 
ease  of  bdng  otHnpelled  to  resuirender,  he  elaimed  to  be  allowed  the  monies  lakt  out 
in  pramanent  improvements. 

The  witnesses  on  the  part  of  the  inCnvuition  deposed  tiiat  the  present  annual 
value  of  the  property  was  abont  £130. 

The  Defendant's  witnesses  proved  that  the  buildings  ereeted  about  the  year  1725 
must  have  cost  £1338,  and  tluit  tiie  money  expended  in  building,  &e.,  nnce  1820 
amounted  to  £760. 

Mr.  Kindersley  and  Mr.  Blunt,  in  support  of  the  information.  Trustees  of  a 
charity  have  no  power  to  alienate  the  chuity  property,  it  is  of  itself  a  breach  of 
trust.  Even  in  the  case  of  leases,  their  powers  are  limited;  as  where  it  is  shewn 
that  the  mode  of  letting  is  such,  tiiat  no  person  meaning  fairly  to  dischaive  his  tnut 
wouh)  have  resorted  to  it,  Attomey-GenmU  v.  Croes  (3  Mer.  640).  Or,  pM]  where 
there  is  a  lease  for  ninety-nine  years  at  a  fixed  rent,  the  tranaactitm  cannot  be 
supported,  AUemejf-QoMral  v.  Lord  Hotham  (Turn.  &  Russ.  209) ;  so  where  a  lease  is 
made  lor  ninety-nine  years,  "it  is  incumbent  on  the  lessee,  taking  a  term  (rf  that 
duration,  to  shew  a  consideration  making  that  a  proper  lease,  as  in  the  ordinary 
course  of  a  provident  management  of  an  estate,  it  is  not : "  Attomey-Qmeral  v.  Brooke 
(IB  Yes.  326 ;  and  see  AUomt^Qenmd  v.  Kerr,  2  Beavan,  420) :  &  fortiori,  then  must 
a  party  who  takes  under  an  alienation  at  a  fixed  rent  charge  shew  its  &imeas. 
Here,  there  is  a  permanent  alienation  of  charity  property  for  a  fixed  rent  of  128.  an 
acre,  which  cannot  be  sumiorted. 

Mr.  Femberton,  Mr.  Geot^  Turner,  and  Mr.  Bird,  eotUrit,  after  commenting  on 
the  harshness  of  this  proceeding  in  which  the  Attomey-Genenil  had  filed  an  informa- 
tion without  a  relator  responsible  for  costs,  to  set  aside  a  tiansujtion  after  116  years' 
aequiesooioe,  and  su^esting  no  fraud,  but  relying  simply  on  the  drr  principle  of  law» 
proceeded  to  aigue,  tuit  the  trustees  of  a  charity  were  under  no  amolute  incapacity 
whidi  prevented  tiiem  alienating  the  property,  if  under  the  ejicumstaneea  it  was 
benefidal  to  tiie  diarity.  In  no  Attornw-Oeneral  v.  Humgorford  (8  Bli.  437 ;  2  Q.  & 
Fin.  357),  a  lease  of  <marity  lands  renewable  for  ever  at  a  fixed  rent,  which  amounted 
to  an  alienation  of  the  inheritance,  was  supported  by  the  House  of  Lords ;  there. 
Lord  Brougham,  in  giving  jiuigment,  distinctly  stated,  that  an  alienation  might  not 
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only  be  harmless  as  regarded  a  breach  of  trust,  but  be  fit  for  trustees  to  adopt,  and 
be  such  as  on  an  information  by  the  Attorney-General  they  might  be  compelled  to 
do.  The  case  had  been  previously  decided  in  the  same  way  hy  Lord  \94^  Piunkett, 
whfl^  in  giving  judgment,  fully  considOTed  all  the  former  deeisioDS  (8  Ml  465).  In 
ne  AUomef^enend  v.  barren  (2  Swan.  302),  the  Court  observed,  "There  is  no 
positive  lanr  which  says,  t^at  in  no  instance  shall  there  be  an  absolute  alienatocm 
and  again,  "alienation  not  improvident^  but  beneficial  to  the  charity,  and  conformable 
to  tbe  rule  which  ought  to  guide  the  trustees,  may  be  good."  In  lite  Attometf-Qmerai 
r.PeaAroke  ffaU  (2  SL  &  Stu.  441),  where  the  trustees  of  a  charity  conveyed  to 
Pembroke  Hall  part  of  their  lands  in  lieu  of  an  annual  sum  payable  thereout^  the 
Coart  would  not  disturb  the  arrangement,  and  made  this  observation,  which  is  very 
andieaUa  to  the  present  case :  "I  cannot  think  it  the  office  fA  a  Court  <d  Equity,  at 
ue  distance  of  more  than  two  centuries,  to  undo  an  arrangement  which  was  perfectly 
fur  at  the  time^  between  the  oontraeting  parties." 

Hut  if  this  were  a  case  of  fraud  or  ondwvalu^  it  ought  to  be  allied  and  {ffoved 
by  the  Atfe(niiey-0«neral  j  but  now,  after  a  lapse  of  so  many  ^ears,  when  the 
■Huesees  were  dead  and  the  evidence  destroyed,  every  presumption  ought  to  be 
made  in  favour  of  the  transaction,  especially  where  no  aJI^tion  of  improvidence 
was  stated  on  the  information. 

Ur.  Jeremy,  for  the  trustees, 

Thk  Hastbr  07  THE  BoLLS  [Lord  Langdale],  without  hearing  a  reply,  observed, 
I  am  (rf  opinion  that  this  transaction  cannot  stand.  I  think  this  a  harid  case,  and 
that  a  discretion  on  the  part  of  the  public  might  well  have  been  exercised  by  abstain* 
iii|^  faom  prosecuting  it,  but  being  brought  D6f(n«  the  Court,  it  must  be  dealt  with 
stn^*  mpoa  the  law  awl  the  facts  as  they  appear. 

ThiB  being  an  absolute  alienation  of  charity  property  in  consideration  of  a 
pvpstnal  rant  ehane  and  a  sum  d  £30, 1  think  it  is  incumbent  upon  those  who 
dam  the  benefit  of  that  alienation  to  shew  that  it  was  beneficial  to  the  charily. 
Thrt  has  not  been  done  on  tiie  {vesent  occasion,  it  is  difficult  even  to  presume  it,  yet 
widiont  that  presumpti<m  it  is  impossible  to  sustain  the  transaction.  Considering, 
tbsrefore,  that  it  cannot  be  supported,  it  is  a  matter  of  difficulty  to  determine  what 
relief  is  to  be  given.  It  would,  I  think,  be  better  to  leave  the  matter  for  the  present 
iat  the  consideration  of  the  Attorney-General ;  the  case  is  a  very  hard  one,  and  the 
Attorney-General  will  exennse  a  very  sound  discretion  by  treating  with  the  parties 
lenienUy,  or,  if  I  may  say  so^  liberally.  If,  however,  he  thinks  fit  to  call  upon  the 
Court  to  act  aceording  to  the  strict  rules  of  law,  the  Courts  whatever  regret  it  may 
feel,  must  do  so ;  but  I  cannot  help  saying  that  it  is  much  better  in  this  case,  as  in 
a  eass  before  Lord  Eldon,  to  leave  the  consideration  of  this  matter  for  some  time,  at 
hast,  in  the  hands  of  the  Attomey-Gteaeral.  I  ought  to  state,  in  consequence  of 
soia^luDg  that  has  passed  during  the  argument,  that  I  do  not  think  it  iq  the  duty 
of  the  Attoney-General  in  all  cases  to  contend  steictdy  for  the  rights  which  the  law 
may  give  him ;  I  foand  my  opinion,  on  reasons  which  appear  to  me  to  be  quite  con- 
sistent wi^  general  policy ;  and,  if  example  were  wanting,  I  have  that  of  Lord  Eldon, 
in  The  AUom^-Qtneral  v.  The  CorporaHon  of  Exeter  (2  Buss.  370),  who  referred  it  to 
the  Attomey-General  of  the  day  to  consider  whether  it  would  be  proper  for  the 
charitv  to  accept  a  less  sum  than  was  found  to  be  due  to  it.  Lord  Eldon,  in  that 
ease,  did  not  receive  from  the  Attomey-Oeneral  an  answer  that  it  was  no  part  of  his 
bosiiMss  to  relieve  the  Coart  from  its  perplexity,  [96]  but  the  Attomey-General  took 
the  matter  into  his  consideration,  anid  made  his  report,  which  was  aJterwards  con- 
firmed and  acted  on  by  the  Lord  Chancellor. 

I  shonld  stat^  tiiat  I  huve  never  received  an  answer  of  that  desorintion  from  any 
Attomey-Oeneral;  and  I  hope  that  eveiy  AUomey-General  whilst  ne  acts  in  the 
vigonius  diaohaige  of  bis  duty  to  redress  oreaohes  oE  charitable  trusts  will  oonsider 
it  to  be  his  duty  to  act  oonsiderately  and  with  f  orbeuance  in  ^1  proper  cases.  The 
law  arms  him  with  great  power,  and  enables  him  to  bring  parties  before  the  Court 
without  t^e  peril  of  costs.  Tfaa^  power  is  intended  for  the  benefit  of  the  |Hiblie,  and 
oodit  to  be  used,  as  it  generally  is,  with  forbearance,  and  without  oppression  to 
indlridaals. 

The  cause  was  ordered  to  stand  over  to  enable  the  Attorney-General  to  take  the 
case  into  his  favoocaUe  consideration. 


Digitized  by  Google 


38 


BASTIN  V.  WAtTS 


[97]   Bastin  r.  l^ATia.   Jufy  24, 1840. 
[a  C.  4  Jur.  791.] 

A  testetor  devind  s  cowbold  estate  to  tnutees,  id  trust  to       the  rents  to  his  vifo 

until  his  youngest  child  attained  twenty-one,  she  maintaimng  his  <^ildren  until 
that  event ;  and  when  and  as  soon  as  that  event  should  happen,  upon  trust  to  pay 
one-fifth  of  the  rents  to  his  wife  for  life.  He  then  gave  the  remaining  four^fitths 
separately  to  his  four  daughters,  nommatim,  for  life,  wit^  remainder  to  their 
respective  children ;  and  it  was  his  will  that  if  any  of  his  children  diould  die 
without  issue  that  HU  share  of  her  ao  dying  should  ^  to  the  ohildren  of  such  of  hia 
daughters  as  should  leave  issue ;  but  in  case  all  his  daughters  should  die  without 
leaving  lawful  issue,  then  he  devised  all  his  said  real  and  personal  estate  unto  his 
brothers  and  sisters ;  he  sabseqaently  devised  the  one-fifth  giren  to  the  wife  for 
life  in  a  similar  msnner.  A,,  o&e  of  the  dau^ters,  died  without  issue  before  the 
youn^^t  attained  twenty-one.  Held,  that  the  shares  vested  on  the  youncest 
attaining  twenty-one ;  that  the  gift  over  was  only  of  vetted  shares,  and  ther^Mre 
that  there  was  an  intestacy  as  to  the  one-fifth  intended  for  A 

William  Bastin,  the  testator,  by  his  will,  dated  in  1818,  devised  and  bequeathed 
to  trustees  his  five  copyhold  messuages,  &c.,  in  Cheltenham,  and  all  other  his  real 
and  personal  estate,  upon  trust  to  pay  the  rents  and  profits  unto  his  wife,  Sarah  Bastin, 
until  his  youngest  child  should  attain  the  %^  of  twenty-one  years  (provided  she 
continued  his  widow),  she  maintaining,  &c.,  his  four  children ;  hut  in  case  his  wife 
should  die  or  marry  again  before  his  youngest  child  attained  twenty-one,  then  he 
directed  his  trustees  to  apply  such  rente  and  profits  towards  the  suppwt^  &c,  of  his 
children  "  until  his  youngest  efaild  diouhl  attain  the  age  of  twenty-one  vewrs ;  tmd  «Aeii 
and  08  9fm  as  (hat  esetU  thtmld  kappeH,"  Uie  testator  directed  that  bis  trastees,  Sec, 
"  should  divide  his  said  real  and  personal  estate  into  five  equal  shares  and  proportions, 
and  that  his  said  trustees  should  stand  possessed  thereof,  upon  trust  to  pajr  uie  rents, 
issues,  and  profits  of  one-fifth  part  thereof  unto  his  said  ^e,  Sarah  l^atin,  and  her 
assigns  for  her  life,  or  so  long  thereof  as  she  should  continue  bis  widow,"  which  he 
directed  should  be  made  up  £100  a  year.  And  if  she  married  again  he  revoked  the 
devise  in  her  favour,  and  in  lieu  gave  her  an  annuity  of  £80.  And  he  "further 
directed  that  as  to  one  other  equ^  [98]  fifth  part  of  all  his  said  real  and  personal 
estate,  his  said  trustees  should  pay  the  rents,  issues,  and  profits  thereof  unto  his 
daughter,  Mary  Ann  Bastin,  and  her  assigns  for  life,  and  after  her  decease  upon  trust 
to  convey  such  share  unto  all  and  every  the  chfld  or  4^ildren  of  Mary  Ann  £^tin ;  to 
hold  to  her,  him,  <»*  them,  their  heira,  executors,  administnttors,  and  assigns  as 
tenants  in  common ; "  and  he  gave  in  similar  terms  another  one-fifth  to  his  dan^ter 
Emilv  for  life,  with  remainder  to  her  children ;  and  a  third  one-fifth  to  his  daughter 
Charlotte  for  life,  with  remainder  to  her  children ;  and  the  remaining  one-fifth  lAte 
said  testator  directed  should  be  paid  to  his  daughter  Juliana  Bastin,  under  the  same 
provisions,  limitations,  and  restnctions ;  and  the  testator  directed  the  shares  to  his 
daughters  should  be  for  their  separate  use. 

"  Provided,  and  the  testator's  will  was,  that  in  case  any  or  either  of  his  said 
children  should  die  without  issue,  that  the  share  or  ^ares  of  her  or  them  so  dying  should 
go  and  belong  to  all  and  every  the  child  and  children  of  such  of  his  said  daughters  as  • 
^ould  happen  to  leave  issue,  his,  her,  and  their  heirs  and  assigns  as  tenants  in 
common ;  out  in  case  all  hia  said  children  should  die  without  leaviue  lawful  issue, 
then  the  said  testator  devised  and  bequeathed  Ms  aaid  rud  and  penoiuU  estate  imUo  Am 
brother  and  two  aitierSf  to  bold  to  them,  their  heira,  executors,  administratora,  and 
assigns  as  tenants  in  common. 

"And  from  and  after  the  decease  of  Sarah  Bastin,  the  testator  directed  that  his 
trustees  should  stand  possessed  of  the  said  fifth  part,  or  share  of  his  said  real  and 
personal  estate,  the  rente,  issues,  and  profits  whereof  were  thereinbefore  given  to 
Sarah  Bastin  for  her  life,  upon  trust  to  pay  and  apply  the  rents,  issues,  and  [99] 
profits  thereof  between  his  said  daughters  in  equal  shares  in  manner  aforesaid,  and  to 
convey  and  assure  the  same  unto  and  between  all  Uie  children  of  the  said  testator's 
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aid  dwightera,  their  hein  or  uiigiw  aa  tenaotB  in  oommon,  or  ia  default  of  iarae  to 
the  Mid  testator's  brotW  and  aaiton  in  moh  and  the  wme  manner,  and  to  l^e  same 
oMi^  intanti,  and  parpoaea  as  were  theranb^re  opnaaed  with  regard  to  the  said 
fbor  ihana  tbereinWore  deviwd." 

The  teatator  died  Atatif  after,  leaving  hii  widow  and  four  daughters  sorriving 

In  1839  the  testator's  daaghter  Julians  died  an  infant  widiout  issue,  and  on  the 
of  ftfaj  1837  Emily  the  yoonedst  surviving  daughter  attained  twenty-one. 
Nflithor  of  the  surviving  daughters  had  any  issue. 

The  only  remaining  imperty  of  the  testator  ooDsisted  of  the  copyhold  houses 
Id  Cheltenham,  the  rents  oi  the  one-fifth  part  wherof,  originally  intended  for  the 
testator's  daughter  Juliana,  had  been  carried  to  a  separate  account  until  the 
determination  of  the  rights  of  the  parties  thereto  under  the  above  aitcumstances.  A 
iap[demental  bill  was  filed  for  determining  that  point,  and  it  now  came  on  for 
liMnng. 

Mr.  FBmbartOD  and  Mr.  Koe,  for  the  surviving  dan^ters  contended,  that  the  gift 
to  Juliana  did  not  vast  until  the  youngest  attainwi  twenty-Mie^  and  tkalt  having  med 
hdon  that  period,  she  had  aoqnired  no  vested  interest ;  so  thwt  even  her  children  (if 
die  had  had  aa^)  could  not  nave  taken.  That  the  gift  over,  being  of  Ab  vested 
ibare  only  to  which  the  daughter  Juliuia  at  her  [lOOj  death  might  be  entitled,  had 
failed  by  the  death  of  Juliana  during  the  minority  of  Emily ;  that  there  was  oonse- 
qoently  an  intestacy  as  to  the  one-fifui  intended  fw  Juliana. 

lir.  Kindersley  and  Mr.  Blower,  for  the  heir  of  one  of  the  deceased  sisters  of  the 
testates-;  and 

Hr.G.  Turner  and  Mr.  James  Campbell,  for  a  surviving  Iwotber  and  sister  of  the 
teatator,  admitted  that  notbinr  vested  in  Juliana ;  but  they  contended,  that  the  gift 
over  was  <4  the  share  itUendM  for  her ;  that  the  ultimate  gift  to  ^e  brothers  and 
aisten  was  ex^mssed  to  be  "of  my  said  real  and  personal  estate,"  which  was  a 
residaarv  gift,  and  not  a  gift  of  the  partioalu'  contugent  shares  previously  given 
to  the  oa^hters,  and  that  this  shewea  dearfy  the  meaning  of  the  teatiUor  in  the 
previons  g^s  over. 

That  the  ^pft-over  to  the  brothers  and  sisters  was  not  too  remote,  and  that  they 
vonld  be  entitled  in  the  event  of  the  other  daugfatMS  dying  without  dnldrm.  They 
insisted,  tliat  until  the  tme-fifth  vested,  the  rente  of  that  share  of  the  estate  ought  to 
be  accumulated  so  long  as  the  law  allowed,  and  tiutt  the  aeeumulated  fund  arising 
fran  the  mesne  profits  would  belong  to  those  ultimately  found  entitled  to  Juliana  s 
share;  they  cited  Feame  Coot.  Rcuo.  (page  643),  Oeniy  v.  FUzgeraJd  {SatxAi,  468), 
Giism  V.  Lord  MaUfort  (1  Yes.  sen.  486),  ChapnuM  v.  Bli$8$U  (Ca.  km.  Talbot^  146) ; 
and  see  SUepftmu  v.  Skphuu  (Ca.  tem.  Talbot^  228). 

Mr.  Pemberton,  in  re{dy.  The  suboeqnent  gift  over  d  the  wife's  one-fifth,  shews 
^t  the  prior  gift  over  to  [101]  the  InotAm  and  sisters  was  not  of  a  residoe,  bnt  o£ 
the  partienlar  vested  shares. 

Tn  MAffnh  of  the  Bolus  [Lord  Langdale].  It  appears  to  me,  that  upon  the 
tme  cons^ction  of  Uus  will,  the  brothers  and  sisters  are  entitled  only  to  snob  shares 
as  had  become  previously  vested  in  the  wife  and  .children.  I  ajqarehend  that  this 
testator  never  contemplated  the  event  of  any  child  dying  before  the  youngest  attained 
twenty-one;  and  in  that  respect  he  seems  to  have  made  a  very  absnrd. disposition 
<rf  his  {voperty.  He  gave  the  whole  of  his  jKoperty  to  trustees  upon  trust,  to  pay  the 
income  to  the  wife  until  the  maj<»ity  of  bis  youngest  child,  for  the  support  of  herself 
ud  her  children.  When  the  youngest  attuned  twenty-one,  &im  there  is  a  distinct 
gift  in  five  equal  parts,  one  to  the  wife,  and  the  other  to  each  of  the  four  children ; 
ud  there  are  renuinders  over  as  to  the  shares  which  were  given  to  the  (diildren,  and 
wUch  were  to  vert  in  the  children  when  the  youngest  attained  twent^-we.  He 
pmeeeds  thm  to  orasider  certain  events  which  mi^t  happen :  that  aome  of  his 
djUren  mi^t  die  without  leaving  issue,  in  which  case  he  gives  Asir  sAorsi,  that  ia 
the  shares  previonsly  vested,  to  the  Mkm  of  the  other  dangfatwa.  This,  w)atk  it 
seitaittly  a  very  singular  provision,  was  a  gift  over  of  those  shares  only  which  had 
taUd  in  fau  daughter.  It  was  admitted  in  the  argument,  that  no  share  vested  in  his 
dsughter  Juliana,  and  without  relying  upon  that  admission,  it  appears  to  me  that  this 
ia  the  tnie  constmotion  of  this  will ;  and  then  comes  the  gift  over  to  the  brothws  and 
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•uten,  ia  the  Tery  same  olause,  and  in  the  rery  same  sentenoe,  in  whieh  he  baa  been 
giving  over  thoce  shares  only  whieh  had  beoome  rested  in  the  children.  That  this  is 
not  a  genwal  residuary  claiue  applied  to  the  [102]  whole  estate,  is  pwfeotly  maoifest ; 
because  it  ap|dies  only  to  tlie  shues  of  the  children,  and  not  to  that  ot  Uie  wife^  and 
the  testator  seems  so  oonsoious  of  it,  that  he  prooeeeds  immediately  to  dispose, 
a<»)arately  from  the  others,  of  that  share  which  he  had  previously  given  to  the  wife. 
This,  therefor^  is  not  that  ceneml  and  uniTersal  gift  which  is  required  for  the 
purposes  of  the  argament^  I  l^iiik  the  real  effect  iA  the  will  is,  to  give  over  to 
these  parties  those  shares  which  were  previously  vetted,  and  no  oUMr;  .thwe  i% 
therefore,  an  intestacy  as  to  tiie  share  in  quMtion, 


A.  B.,  a  widow  entitled  to  a  pension  dwante  vidmkUey  cohabited  with  C.  D.  in 
Scotland.  In  regard  to  society,  they  held  themselves  oat  as  man  and  wife ;  bat 
with  respect  to  tJoe  peneicm,  they  acted  as  if  they  were  unmamed,  and  A.  B.  iudf- 
yeariy  made  solemn  declarations  of  widowhood  for  tiie  nirpoee  of  obtaiaiDg  tike 
pensi<ni.  Held,  on  ezoeptions  to  the  Master^s  repwti  that  <m  tiie  whdei  he  mw 
right  in  finding  that  no  valid  marriage  had  t^nn  ^aoe. 

In  this  case  it  had  been  referred  to  the  Master  to  enquire  whether  the  Plaintifiii 
Mr.  and  Mrs.  Bobertson  had  contracted  a  valid  marriage  previously  to  the  5(Ji  of 
June  1828.  The  Master  found  in  the  negative,  and  the  Defendants  took  an  exoeption 
to  his  report^  thereby  questioning  the  accuracy  of  the  finding. 

The  circumstances  which  gave  rise  to  the  question  in  t£e  snit  are  folly  stated  in 
his  Lordship's  judgment 

Mr.  Tinney  and  Mr.  K.  Parker,  in  support  of  the  exoeption, 
Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  Schomberg,  eoiUrit. 
ri03]  JuM  10.   Thb  Mabtkr  of  the  Bolia  [Lord  Langdale].   In  the  year  1810 
the  Phuntiff  Harriet  Bobertson,  then  Harriet  BourofaiOT,  as  the  widow  of  a  dvil  saraot 
id  the  East  India  Gcmpany  belonging  to  the  PraaideiHty  of  Bombay,  beoante  eotitied 
to  ajmuion  payable  to  her  during  her  widowhood,  oat  <rf  die  Bomnay  Orril  Fund. 

On  the  6th  of  Jane  18S8  it  was  resolved  by  the  subscribers  to  the  fund,  that  the 
pension  from  the  fund  then  enjoyed  by  the  widow  oi  any  member  should  not  be 
discontinued  on  her  marriage. 

On  this  resolution  being  oommunicated  to  Mrs.  Robertson,  she  stated  it  to  be  her 
intention  to  avail  herself  ot  it,  and  she  afterwards  sent  to  the  Defendants,  who  are 
the  sgents  of  the  trustees  of  the  fund,  a  paper  writing  purporting  to  be  a  copy  of  a 
eertincate  of  a  marriwe  b^een  the  Plaintifb  on  the  6tti  of  Idardi  I8S0 ;  ima  in  the 
same  p^wr  writing  the  parties  were  stated  to  have  been  remarried  **  having  been 
previous  irregularfy  wed." 

This  reference  to  a  previous  marriage  which,  though  stated  to  be  irregular,  might 
have  been  perfectly  vuid,  induced  the  trustees  of  ute  fond  to  enquire  -whoa  such 
previoaa  marriage  took  {dace.  If  it  took  place  b^bre  the  day  of  Jane  1826,  the 
pension  payable  to  Mrs.  Bourcbier  during  her  widowhood  then  ceased.  No  satisfac- 
tory answer  having  been  given  to  the  enquiries  which  were  made,  the  trustees  refused 
to  continue  the  payment ;  Mr.  and  Mrs.  Bobertson  therefore  filed  this  bill  against 
the  agents  of  the  trustees,  and  at  the  hearing  it  was  referred  to  the  Master  to 
enquire  whether  the  Plaintiffs  had  contracted  a  valid  marriage  previous  to  the  5th  of 
June  1828.  The  Master  has  found  that  they  [104]  did  not  contract  a  valid  marriage 
before  that  time,  and  the  question  comes  before  me  upon  an  ezcepticm  to  his  report 

Upon  the  evidence  prodnced  before  the  Master,  it  appears  uiat  if  any  marriage 
took  place  between  Mr.  and  Mrs.  Bobertson  on  the  6th  of  Itfaroh  1830,  the  circum- 
stances under  which  tile  marriage  took  place  were  gread^r  nusreiHesented  by  Mr.  and 
Mrs.  Bobertson,  and  the  oertifiohte,  of  which  a  paper  wntingpurport»ng  to  be  a  coot 


of  so  gross  a  fic^on  as  this  appears  to  me  to  have  been,  necessarily  takes  Irom  the 
credit  of  the  guilty  parties ;  but  innocent  persons  involved  in  the  appearance  of  guilt 
or  dishonour,  and  not  knowing  how  to  extrioUe  themselves  by  direct  means,  nave 


[102]    BOBIBTBQH  V,  CULWrCHUX    JuM  6,  10,  1840. 
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(rften  been  found  to  resort  to  improper  and  guilty  means  to  defend  themselves 
igaiost  a  charge  really  unfounded ;  and  it  is  necessary  to  be  very  cautious  not  to 
eonrert  the  disapprobation  of  the  improper  means  employed  for  defeuoe,  into  a  belief 
of  the  truth  of  the  charge  which  those  improper  means  of  defence  were  intended  to 
meet :  the  credit  of  the  party  ia  most  materially  affected,  but  proof  of  the  charge  is 
not  the  less  required. 

I  have  read  the  evidence  with  the  impression  that  do  fact,  depending  solely  on 
the  oaths  of  Mr.  and  Mrs.  Robertson,  oo^t  to  be  relied  upon ;  but  the  case  is  to  be 
made  out  aeainst  them :  they  cannot  prove  a  negative ;  and  where  their  statement  is 
fiwroborated  by  oUier  witnesses  it  must  be  attended  to ;  and  it  is,  I  think,  not  to  be 
rejected  in  cases  where  it  is  consistent  with  -idl  the  facts  otherwise  proved,  and  wher^ 
if  hlse,  it  might  have  been  easily  contradicted  ;  and  so  eonsidering  the  evidence,  it 
appears  to  me  that  Mr.  and  Mrs.  Robertson  [1061  formed  an  illicit  connection,  and 
vent  to  Scotland  in  the  year  1818  or  1819,  that  tney  cohabited  there,  and  permitted 
themselves  to  be  called  Mr.  and  Mrs.  Robertson,  and  were  by  several  persons 
considered  to  be  married;  but  that  Mrs.  Robertson  half-yearly  made  a  solemn 
declaration  that  she  was  not  married,  and  that  their  conduct  was  bo  equivocal,  that 
il^ou^  some  persons  considered  them  to  be  married,  there  were  several  otJbers  who 
enindered  them  not  to  be  nuunied. 

From  the  beginning  of  this  connection  Mr.  and  Mrs.  Robertson  were  desirous  to 
preserve  her  pension,  which  was  only  payable  during  her  widowhood,  and  also  to 
preserve  aoine  reputation  in  sode^,  which  oould  only  be  had  by  marriage  or 
supposed  marria^  Widowhood  was  the  title  to  the  pension,  marriage  was  the  title 
to  respect  in  society ;  there  could  be  a  real  title  only  to  one  ;  but  the  parties  desired 
to  have  both,  and  consequently  whatever  the  real  fact  was,  there  was  constant 
practice  of  misrepresentation — to  the  Defendants  there  was  a  periodical  declaration  of 
widowhood,  to  the  society  where  they  lived  there  was  a  course  of  conduct  from 
which  marriage  was  to  be,  and  perhaps  was  intended  to  be,  inferred. 

It  is  from  the  midst  of  this  miserable  equivocation,  this  habitual  and  de^radin^ 
deception,  that  it  has  been  necessary  to  collect  the  evidenoe  by  means  of  which  it  is 
to  be  ascertained,  if  possible,  what  was  the  real  fact. 

Bering  in  mind  that  marri^  is  everywhere  a  contract,  and  requires  the  consent 
of  parties,  uid  that  whatever  may  be  the  circumstances  from  which,  by  the  law  of 
•ome  coonbries,  consent  may  be  presumed,  it  is  plain  that  in  this  case,  as  in  other 
cues  of  presumption,  all  the  oiroumstanoes  must  be  considered,  as  well  those 
which  re-[106]-pe],  as  those  which  support  the  presumption  alleged.  On  the  whole,  I 
think,  that  the  evidence  preponderates  in  favour  of  the  Master's  finding.  It  appears 
to  me,  that  the  parties  when  they  first  went  to  Scotland  were  not  nuuried — the  first 
connection  between  them  was  illicit — their  conduct  when  they  first  went  to  Scotiand 
gave  rise  to  a  belief,  that  the  connection  was  illicit,  in  the  minds  of  other  persons, 
sod  the  question  seems  to  be,  whether  their  equivocal  conduct  is  to  be  accounted  for, 
by  Buppoeing  that  they  were  not  married,  and  desired  to  keep  up  appearances,  or  by 
suratosing  that  tiiey  were  really  married,  and  yet  acted  in  a  way  to  excite  suspicion 
St  teas^  it«  the  purpose  of  disguising  the  marriage  and  de&auding  the  trustees  of 
the  peosioii  fund ;  and  it  seems  to  me  greatly  more  probable,  that  persons  who  were 
under  a  atroag  desire  to  preserre  pension,  and  whose  notions  of  Tirtue  and 
mnaUty  did  not  preserve  them  from  the  illicit  conneotion  they  formed,  should  rather 
determine  to  maintain  a  valid  title  to  the  pension,  and  trust  to  suoh  contrivances  as 
dttooe  offered  for  acquiring  and  nudntaining  without  just  title  some  respect  in 
■odety,  than  that  they  should  act  virtuously  and  morally  in  their  personal  connection, 
vfaikt  they  were  defrauding  the  trustees  of  the  fund,  by  actual  declarations  on  oath 
befwe  a  ma^trate,  and  by  equivocal  conduct  destroying  the  title  to  consideration, 
to  which  their  lawful  connection  entitled  them ;  and  I  think  that  on  the  whole,  the 
eridence  supports  this  view  of  the  case,  and  shews,  that  so  far  as  these  parties 
cohalnted  in  sneb  a  muiner  as  to  create  a  habit  and  repute  from  which  marriage 
wif^t  be  infened,  the^  did  so  for  the  sake  of  appearances  only,  and  without  any 
notma  or  ooosent  by  either  party  that  a  marriage  would  thereby  be  constituted  or 
eridenced.  The  opnions  whieh  I  have  read  by  tne  consent  of  the  parties  inform  me, 
thit  the  mere  amcu^uce  to  the  world,  and  uie  habit  and  repute  will  not  necessarily 
mske  a  mar{107]-n^  by  the  law  of  Sootiand,  if  it  can  be  sufSoiently  inferred  that 
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Uie  ocmlxaot  of  marriage  had  never  truly  been  formed  1^  the  conemt  of  pardee : 

that  is  to  say,  that  me  circumatanoes  on  which  the  mlief  of  others  might  be 
founded  or  leading  to  [the  inference,  were  permitted  or  arranged  for  the  purpose 
of  disguise  and  appearance  only,  and  that  the  parties  privately  knew  that  no  tie 
actual^  existed  between  them ;  and  considering  the  mode  in  which  the  oonnectaon 
between  these  parties  was  formed,  their  loose  morality,  their  interest  to  preserve  the 
pension,  the  equivocal  circumstances  in  which  they  appeared  in  Scodand  to  several 
persons  who  have  made  aflfidavita,  and  the  periodical  declarations  made  on  oath  by 
Mrs.  Robertson,  and  exposing  her  to  the  risk  of  punishment  if  shewn  to  be  false,  I 
think  I  must  con<diide  that  the  tiUe  to  the  money  is  that  which  they  preserved  valid, 
uxl  that  they  were  content  to  rest  on  appearuioea  only  tm  any  claim  which  they 
made  for  admission  into  virtuooa  and  rospeetable  society. 

Their  whole  life  seems  to  have  been  passed  in  attempts  to  maintain  appearanoe^ 
withoat  losing  their  title  to  the  pension.  Isabella  Gnthrie  had  heard  Mr.  Bobertaon 
speak  of  his  wife  Mrs.  Robertson,  and  other  witnesses  depose  nearly  to  the  same 
effect^  but  only  one  direct  admission  or  declaration  is  proved.  Mrs.  Robertson,  then 
Mrs.  Bourchier,  had  placed  three  of  her  sons  by  Mr.  Bourchier  under  the  care  of 
Mr.  Graham  the  rector  of  a  school  at  Haddington.  In  March  or  April  1819  she  went 
to  see  them,  accompanied  by  Mr.  Robertson ;  she  was  pregnant^  and  Mrs.  Qraham 
supposed  that  a  private  marriage  had  taken  place.  In  the  summer  of  the  same  year 
she  a^iin  visited  her  sons,  and  placed  another  with  Mr.  Graham,  and  then  told 
Mrs.  Graham  that  she  was  married  to  Mr.  Robertaon,  and  had  borne  him  a  son,  who 
was  nursing  at  Thorningside.  [10^  Ck>n0idering  the  oiroumstanoes,  the  communica- 
tion with  Mrs.  Graham,  with  whose  husband  her  sons  were  boarded,  that  when  she 
visited  her  sons  her  state  of  pregnancy  was  apparent,  and  that  she  repeated  her  visit 
after  that  pregnancy  had  ceased ;  the  occasion  seems  to  have  been  one  in  which,  for 
the  sake  of  appearances  for  herself,  and  to  avoid  serious  inoonvenienoee  to  her  sons, 
she  mi^ht  be  most  deurous  to  represent  herself  as  married,  though  the  fact  wen 
otherwise. 

Taking  this  declaration  or  admission  in  connection  with  all  the  other  facts  of  the 
cas^  I  do  not  think  that  it  can  be  held  to  constitute  a  marriage,  or  to  be  any  evidence 
of  a  consent  to  marry. 

It  appears  from  the  evidence,  and  particularly  from  the  affidavits  of  Dr.  Struthers 
and  Mr.  Glen,  that  whatever  doubts  might  have  arisen  in  the  miwls  of  some  persons, 
Mr.  and  Mrs.  Robertson  had  so  fw  succeeded  in  keeping  up  appeanuoea,  as  to  aostain 
a  respectable  diaraeter,  and  to  be  deemed  married  pnsons  to  a  oonnderable  extent ; 
how  importMit  this  was  to  their  reception  into  society,  and  to  the  welfare  of  the 
daiuhtn^  of  Mrs.  Robertson  by  Mr.  Bourchier,  may  well  be  ctmoeived,  yet  she  half- 
yearly  made  her  declaration  on  oath  that  she  was  not  married. 

It  can  hardly  be  doubted,  that  when  the  certificate  of  the  6th  of  March  1830  was 
fabricated,  the  expressions  which  gave  rise  to  this  litigation,  were  inserted  vrith  a 
view  to  persuade  some  persons  that  there  had  been  a  marriage  during  the  whole  tame 
of  cohabitation,  without  suggesting  to  the  other  persons  who  had  received  the 

Seriodical  declarations,  that  any  marriage  had  taken  place  during  the  time  that  such 
edarations  had  continued. 
[109]  Nothing  is  to  be  said  in  any  way  to  excuse  or  palliate  the  conduct  which 
Mr.  and  Mrs.  Robertson  have  pursued,  but  it  is  my  duty  to  adjudicate  on  their  civil 
riffhtfl,  and  with  a  view  to  that  objeot,  to  detennine  upon  the  evidence  befwe  ue, 
whether  the  Master  has  rightly  found  that  these  parties  wen  not  married  befor«  the 
5th  of  June  1828,  and  I  think  that  he  has ;  and,  therefore^  tiiat  the  «»epdon  must 
be  overruled. 

[1093   Bunny  v.  Bunnt.   July  27,  1840. 

fS.  C.  9  L.  J.  Ch.  (N.  S.),  336  j  4  Jur.  716.    See  Farrer  v.  St  Cathtriite'a  CdUge, 
Cambridge,  1873,  L.  R.  16  £q.  23.] 

By  her  will  a  testatrix  gave  legacies  of  £200  each  to  tke  Mtva  children  of  J.  B.  B., 
uid  also  other  interests.  By  her  first  codicil  she  revoked  the  legacies  of  X200  to 
the  chfldren  of  J.  B.  B.,  and  all  other  legadea  given  by  the  will,  and  in  lieu  gave 
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l^tciefl  of  £200  eaeh  to  Samuel  aud  /our  other  children  of  J.  B.  B.  by  name.  By 
second  oodidl  she  cancelled  all  legacies  left  in  her  will  to  J.  B.  K's  children, 
and  by  a  third  oodicil  she  revoked  the  legacy  of  £200  a  preTious  codicil  to  her 
will  given  to  Samuel.  Held,  that  the  legacies  of  £200  eaeh,  given  to  the.  othw 
foor  wiMran  by  the  first  codicil,  were  not  revoked. 

The  qaestion  in  this  ease  was,  whether  certain  legacies  of  £200  each,  given  by 
Uie  first  oodicil  to  the  will  of  the  testatrix,  were  or  were  not  revoked. 

On  die  20th  of  November  1824  the  testatrix  made  her  will,  which  was  prepared 
in  a  toraal  manner,  eommenoing,  "this  is  the  last  will,"  &o.,  and  she  thereby, 
taumgit  other  Ic^jaoies,  gave  as  follows : — "  I  give  to  the  seven  children  of  tty  said 
eonsin  Jowph  Blandy  Bnnny  a  l^;acy  of  £200  each."  She  also  thereby  ^ve  to  Moh 
of  such  children  as  ahoold  be  living  at  her  death,  a  revendonary  interest  in  a  sum  of 
£1760. 

On  the  15th  of  August  1835  she  made  a  codicil  to  her  will,  which  was  also 
prepared  in  a  formal  manner,  commencing  with  the  words,  "  This  is  a  oodicil  FllO]  to 
my  will  "  dated  the  lOtfa  November  1824,  and  it  contained  this  passage  : — "I  revoke 
the  k«Bcy  of  £200  eaeh  to  the  children  of  ray  late  cousin,  Joseph  Blandy  Bunny, 
and  all  aod  ever^  other  legacy,  benefit  or  bequest,  given  to  them  or  any  of  them 
under  my  said  will,  and  io  lieu  thereof,  I  ^ve  only  the  legacy  of  £200  each  to  Samuel 
Banoy,  Joseph  Bunny,  Martha  Bunny,  Elizabeth  Bunny,  and  Anna  Bunny,  five  oi 
the  ehfldren  of  my  said  cousin  Joseph  Blandy  Bunny." 

On  the  18tb  of  August  1886  tbe  testatrix  wrote  on  a  smidi  piece  of  paper  t^e 
following  memorandum,  which  was  proved  as  a  testamratary  paper : — "  I  cancel  all 
tbe  legacies  I  have  left  on  my{l)  will  to  my  late  ooostn  Joseph  Blandy  Bunny's 
children. — A.  Bunny,  August  1836." 

On  the  2lBt  of  December  1836  she  made  another  formal  codicil,  commencing, 
^This  is  a  farther  codicil  to  the  last  will  and  testament  of  me,"  &c.,  which  bears  date 
iAi6  20th  November  1824,  and  which  contained  the  following  passage: — "I  revoke 
the  legacy  of  £200  by  a  previous  codicil  to  my  said  will,  given  to  Samuel  Bunny,  the 
eldest  son  of  my  late  cousin,  Joseph  Blandy  Bunny."  She  thereby  also  gave 
Ittioies,  and  declared  it  to  be  a  farther  oodioil  to  her  said  will,  and  to  be  deemed  and 
tuteo  as  part  thereof. 

JoKph,  Martha,  Elisabeth,  and  Anna  Bunny,  by  this  bill  claimed  the  legacies  of 
£300  each  given  Inr  tiie  first  oodioil  of  the  15th  of  August  1836,  and  the  question 
via,  whetiier,  on  ue  context  of  the  testamentary  papers,  these  legacies  had  or  had 
not  hem  revoked. 

[Ill]  Mr.  Pemberton  and  Mr.  John  Baily,  for  the  Plaintiffs.  By  her  first  oodicil 
the  testatrix  revokes  the  gift  of  £200  eaeh  to  a  class  of  seven  persons,  and  in  lieu 
^ves  like  legacies  of  £200  eacb  to  five  of  those  individuals,  nominatim.  The  testatrix, 
who  throaghont  makes  a  distinction  between  her  will  and  codicil,  by  tbe  second 
•codicil  cancels  the  legacies  given  by  the  wHl ;  she  did  not  refer  to  the  gifts  in  the 
first  oodioil,  and  tiiMWore  leaves  the  legacies  ^ven  by  the  first  codicil  untouched : 
this  oonsibru^on  is  confirmed  by  the  third  oodicil :  for  she  thereby  revoke  a  legacy  of 
jESOO  '*  by  a  imvions  eoditnl,"  given  to  Samuel,  one  of  the  five  persons ;  this  shews 
-that  she  ooaeeived,  that  the  legacy  given  to  him  by  Uie  previous  eodicil  had  not 
already  been  revdud:  for,  if  revokecf  it  would  hare  been  perfectly  uaeless  to  have 
made  another  oodicil  exineasly  revoking  it ;  and,  further,  if  she  had  intended  t^e 
•otiiOT  four  persons  to  take  nothing,  why  not  revoke  .their  legacies  at  tiie  same  time 
TtUi  that  of  Samuel  %  Even  if  the  second  codicil  revoked  the  legacies  given  by  the 
first,  Uie  third  codicil  would  operate  as  a  restitution  of  them.  A  construction  must 
he  pat  on  these  instruments  which  will  make  the  whole  consistent ;  that  can  only  be 
done  by  holding  that  tbe  Plaintiffs  are  entitled,  which  construction  is  dearly  in 
-aeeordance  with  the  intention  of  the  testatrix. 

The  principle  which  ought  to  guide  in  the  decision  of  such  cases,  is  t^us  stated  by 
Tindal,  C.  J.,  in  giving  jut^ent  in  Doe  dem.  ffeark  v.  Hicks  (8  Bing.  480) :  "  If  the 
■devise  in  t)M  wul  is  dear,  it  is  inoumbent  on  those  who  contend  it  is  not  to  take 
-flftet  hy  reaacm  of  a  revocation  in  the  codieil,  to  shew  that  the  intention  to  revoke  ia 


(1)  It  iraa  aigoed  tiiat  thia  word  in  the  original  was  "  any,"  and  not  "  my." 
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equally  clear  and  free  from  doubt,  as  the  original  inteDtion  to  devise ;  for  if  Uiere  is 
only  a  reasonable  doubt,  whether  the  clause  of  revocation  was  intended  to  in-p.12]- 
clude  the  particular  devise,  then  such  devise  ought  undoubtedly  to  stand." 

A  codicil  ought  not  to  be  presumed  a  revocation,  unless  it  distinctly  appears : 
Gr^ths  V.  Grieve  (1  Jac.  &  W.  31).  The  case  of  MUes  v.  Clark  (1  Keen,  92),  was  tott 
similar  to  the  present:  there  the  "testatrix  bequeathed  a  legacy  to  A.  for  life,  with 
remainder  to  bis  ohildren ;  by  a  oodioil  she  revoked  all  gifts  to  A.  and  his  children, 
except  Amelia,  to  whom  she  gave  £400 ;  the  testatrix  subsequently,  in  a  letter  to 
Amelia,  whiefa  was  jHroved  as  testamentary,  said,  "I  cut  A.  and  his  children  off  from 
every  bequest  I  have  formerly  given  to  him  or  them."  It  was  held,  that  the  gift  to 
Amelia,  though  one  of  A.'s  children,  was  not  thereby  revoked. 

Mr.  Tinney  and  Mr.  Piggott,  eon/M,  contended  that  at  the  time  of  making  the 
second  codicil,  the  original  will  and  the  first  codicil  together  formed  the  will  of  the 
testatrix,  for  all  codicils  form  part  of  a  will :  Crosbie  v.  MacDmal  (4  Yes.  610),  so  that 
by  the  second  codicil  the  testatrix,  in  cancelling  all  the  legacies  she  bad  left  in  her 
will  to  the  children  of  Joseph  Blandy  Bunny  revoked  the  gifts  both  in  the  will  and 
in  the  first  codicil.  If  she  had  died  immediately  after  the  execution  of  the  second 
codicil,  there  could  have  been  no  question ;  and  if  so  the  gift  by  the  first  codicil  could 
not  be  revived  by  implication :  Skerratt  v.  Oakley  (7  Term  Rep.  492) ;  that  whatever 
might  be  oonjeetured  as  to  the  intention  of  the  testatrix,  that  intention,  if  omitted, 
comd  not  now  be  supplied :  Solder  v.  Sowdl  (8  Yes.  97).  That  there  was  no  greater 
inconaistenoy  in  the  testatrix  twice  revoking  uie  legsAies  to  Samuel,  than  there  would 
be  in  adoptans  the  FUuntifTs  construction,  TllSl^^iich  assumed  that  she  had  twice 
revoked  the  legacies  of  £200  given  by  the  wUl,  namely,  by  the  first  and  third 
codicils. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls  [Lord  Langdale].  It  appears  to  me  that  the 
Plaintifis  are  entitled.  The  testatrix  commences  her  will  and  the  first  and  third 
codicils  with  formal  words ;  she  terms  the  first  "her  will,"  and  the  two  others  a 
codicil  to  her  will,"  and  "a  further  codicil  to  her  will,  bearing  date  t^e  20th  of 
November  1824;"  and  the  principal  question  is,  what  the  testatrix  means  by  the 
word  "will,"  when  used  iu  the  second  codicil  She  must  mean  either  her  will  or  her 
will  and  codicil  taken  together ;  if  she  meant  the  former,  she  was  doins  what  wa& 
unnecessary,  as  the  legacies  by  the  will  had  already  been  revoked ;  and  if  she  meant- 
her  will  and  codicil,  then  it  is  not  easy  to  account  for  the  subsequent  revocation  of  a. 
supposed  existing  gift  to  Samuel.  In  this  state  of  inconsistency,  by  far  the  most 
reasonable  hypothesis  is,  that  she  was  desirous  of  having  it  clearly  known  that  she- 
had  revoked  the  bequests  of  £200  each  given  by  her  will,  and  that  in  the  absence  of 
advice,  she  wrote  the  paper,  which  was  a  short  repetition  of  what  she  had  already 
done ;  any  doubt  seems  removed  by  the  subsequent  codicil,  when  she  appears  to  havoi 
had  advice :  no  longer  relying  on  her  recollection,  and  having  the  assistance  of  a. 
professional  person,  she  revokes  the  legacies  of  £200  by  a  previous  codicil  given  to- 
Samuel.  It  is  manifest  that  she  and  the  person  who  was  advising  her  then  considered 
that  Samuel,  and  consequently  the  Plaintiffs  idso,  had  at  that  time  le^uaes  left  by 
the  previous  testamentary  papers.   I  am  of  opinion,  therefore,  that  the  Flaintifib  are. 


The  bill  alleged  that  the  Plaintiff  had  paid  to  the  Defendants  a  sum  of  £1250  as  the- 
balance  of  accounts  between  them,  the  Plaintiff  being  at  that  time  deranged,  and 
labouring  under  the  erroneous  impression  that  the  Defendants  could  transport  him 
and  it  aUeged  Uiat  nothing  was  due  from  the  Plaintiff,  and  prayed  for  an  account 
and  repayment.  The  Defendants,  by  a  plea,  stated  that  the  parties  had  come  to  a. 
settlement  of  account,  and  after  giving  credit  to  the  Plaintiff  for  the  sma  due  to- 
him,  a  sum  ^ceediog  £1250  was  found  due  to  the  Defendants,  which  by  final 
settlement  was  paid,  and  receipts  given ;  there  was  an  averment  that  the  accoouta. 
were  just,  that  credit  was  given  to  t^e  Plaintiff  for  all  sums  due,,  and  that 


Decree  for  the  Plaintiflb. 


[114]  Newman  v.  Hutton.  July  8,  9, 1840. 
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Defenduits  were  justly  entitled  to  credit  for  all  sums  for  which  credit  had  been 
given :  that  there  was  no  error  in  the  account,  and  that  the  Plaintiff  was  of  sound 
mind.  There  was,  howerer,  no  denial,  by  answer  or  averment^  that  the  £1250 
was  not  due.   The  plea  was  overruled. 

The  bill,  in  effeet^  stated  that  the  Plaintiff  had  been  employed  by  the  Defendants 
as  e^)tain  «kd  aaperoarso  of  the  Defendants'  ships  trading  to  Africa,  at  a  fixed  salary, 
sod  a  oommission  oa  the  goods  sold.  That  he  made  four  voyages  without  having 
any  settlement  of  accounts,  and  that  he  returned  to  England  in  a  very  bad  state  (h 
faouth,  and  was  at  times  deranged.  That  he  pressed  for  a  settlement  of  accounts, 
and  tluit  the  Defendants,  pretending  that  the  Plaintiff  had  been  guilty  of  embezzle- 
ment, which  the  bill  alleged  to  be  untrue,  threatened  to  prosecute  him  for  felony. 
That  a  meeting  took  place  for  the  settlement  of  the  accounts,  and  that  the  Defendants 
made  claims  on  the  Plaintiff,  amounting  to  £1650,  which  were  afterwards  reduced  to 
X1250,  which  sum,  as  the  bill  alleged,  *'  the  Plaintiff,  who  was  at  the  time  in  a 
dsranged  state  of  mind,  agreed  should  be  paid  to  the  Defendants."  The  bill  alleged 
**that  the  Plaintiff  was  not,  in  fact,  indebted  in  the  sum  of  £1250,  or  in  any  sum  ot 
noDMT,  bat  that  the  Defendants  were,  in  fact,  at  that  time  laigely  indebted  to  him ; 
and  uiirt  he  consented  to  pay  the  said  sum  of  £1250  while  labouring  under  temporary 
derangement,  and  under  the  erroneous  imiawsion  that  the  Defenduts  had  it  in  thev 
powo*  to  transport  him,  and  in  order  to  prevent  their  so  doing."  The  bill  alleged 
thst  itwaa  |[115]  then  agreed  that  the  £1250  should  be  paid  by  the  Plaintiff,  and  that 
matoal  rec»pts  should  he  given  in  full  of  all  denuuids,  which  was  done  the  next  day. 

The  bill  prayed  that  an  account  might  be  taken  of  what  was  due  to  the  Plaintiff; 
tiiat  the  £1250  might  be  repaid,  and  that  the  agreement  and  receipt  might  be 
delivered  up  to  be  cancelled. 

The  Defendants  put  in  a  plea  and  answer  to  this  bill;  the  plea  stating  that 
disputes  having  arisen  between  the  Plaintiff  and  Defendants,  they  met  for  the 
purpose  of  coming  to  a  final  settlement ;  that  the  books  of  account  of  the  Plaintiff 
and  Defendants  were  produced  and  examined,  and  the  state  of  the  accounts  as- 
enrtained  (a  calonlation  being  made  of  ^e  oommission  due  to  the  Plaintiff  on  certain 
miadd  goods),  tad  after  giving  credit  to  Pluntiff  for  £904,  which  Bum  was  calculated 
to  be  due  to  him,  there  was  or  would,  under  such  computation,  be  due  to  the 
Defendants  a  sum  considerably  exceeding  £1250 ;  which,  by  way  of  final  settlement 
of  all  accounts  between  them,  it  was  agreed  should  be  paid  by  the  Plaintiff  to  the 
Defendants;  and  that  receipts  in  full  of  all  demands  were  to  be  mutually  given. 
The  plea  tiien  set  out  the  written  a^ement,  and  stated  that  on  the  following  day 
the  money  was  paid,  and  mutual  receipts  were  given ;  it  averred  that  the  books  of 
account  were  just  and  true,  that  credit  was  justly  given  to  the  Plaintiff  for  all  sums 
due,  and  that  the  Defendants  were  justly  entitled  to  credit  for  all  sums  in  respect  of 
which  credit  was  taken;  that  there  were  no  errors  in  the  account^  and  that  the 
Plaintiff,  at  the  time,  was  of  sound  and  accounting  mind.  There  was  an  answer  to 
die  part  of  the  bill  omitted  from  the  plea,  but  there  was  no  denial,  by  answer  or 
averment,  oi  the  allegation  in  the  bill  that  the  £1350  was  not  due. 

[11^  Mr.  Eindersley  and  Mr.  Spurrier,  in  support  of  the  plea. 

Mr.  Pemberton  and  Mr.  Elderton,  eonirA. 

The  BdASTBR  of  the  Bou^  [Lord  Langdaie].  Considering  the  nature  of  this 
suit,  and  the  extreme  improbability  that  the  allegations  can  be  true,  I  am  not 
surprised  at  the  effort  which  has  been  made  to  shorten  the  suit  and  lessen  the 
expences. 

This  bill  states  matters  of  account  between  the  parties,  and  that  it  was  necessary 
to  settie  them;  that  the  Plaintiff  was  in  a  deranged  state  of  mind  from  the  time  of 
kavins  Africa,  and  that  the  Defendants  procurwl  a  settlement  of  these  accounts 
vhen  he  was  in  tiiat  state  of  insanity. 

The  YnU  also  states  that  the  Defendants  aUejged  that  the^  had  tiie  grounds  for 
otaUishing  a  criminal  charge  against  tiie  Plaintiff,  and  that,  if  convicted,  he  would 
neeessarily  have  been  transported ;  and  alleges  that  in  this  state  of  mind,  and  to 
Sivod  the  ctmseqnenees  stated  in  this  threat^  he  paid  tiie  £1260;  there  is  also  an 
allegation  that  the  Plaintiff  was  not,  in  fact,  at  all  indebted  to  tiie  Defendants  at  the 
tinie  of  the  settlement  and  payment 
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The  lnl]  pimyi  dwt  an  aieooiint  muiy  be  taken  of  what  reawiaa  due  to  the  ^nntifl^ 
tor  the  repayment  d  the  aum  of  £1250,  and  f^  the  delivery  19  <rf  die  memnandam 


I  need  not  state  that  if  these  &ct8  were  true,  the  Pfauntiff  would  be  entitled  to 
hare  the  tnaaaction  reinrestigated,  and  it  would  seem  a  veiy  common  equity  in  pJ.7] 
^is  Court  to  have  accoonts  opened  and  rnnvestigaied  where,  under  thnata.  pay- 
ment of  a  sum  not  due  has  been  obtained. 

To  this  bill  the  DefmdantB  put  in  a  plea  and  answer ;  the  plea  stating  that  a  sort 
of  sfreement  or  settlement  <tf  aoooants  was  made,  averring  that  the  aocounts  in  the 
books  were  just  and  tme^  that  there  were  no  errors,  and  that  the  Plaintiff  was  then 
of  sound  mind ;  and  thcty  answer  that  part  of  the  IhU  whicb  is  M&itted  from  the 
plea;  but  tiiere  is  no  answer  to  tiie  statement  that  notiiing  was  due  to  the 
I>efeiKlaoU. 

The  Defendants  say,  that  the  parties  met  to  settle  these  acooonts,  tliat  a  great 
part  of  the  Plaintiff's  claim  related  to  commisraon  on  goods  actually  sold,  uiother 
part  to  commission  ou  goods  not  sold ;  and  it  is  stated  that  they  ascertained  what 
was  due  in  respect  of  the  goods  sold,  and  computed  what  was  due  in  respect  of 
gocxis  unsold,  and  that,  on  toe  balance  of  accounts,  more  than  £1250  appeared  due 
from  the  Plaintiff  to  the  Defendants ;  and  they  state  that  the  aocounts  in  the  books 
were  just  and  true  accounts.  But  can  tiiese  statements,  taken  together,  be  considered 
as  an  answer  to  the  chai^  in  the  bOl,  that  the  Plaintiff  was  not  indebted  to  tbe 
Defendants  in  £1250  or  any  sum  of  money  1  I  think  they  oannot.  It  therefore 
does  appear,  from  tbe  i^legation  renuuning  uncontradicted,  that  £1250  was  not  due, 
and  tbnt  as  tiie  Plaintiff  was  induced  to  sign  the  receipt  under  threats,  he  ia  still 
entitled  to  relief  and  the  plea  must  be  ovemued,  with  ooats. 


The  Defendants  were  ordered  to  deposit  certain  documents  with  their  clerk  in  Court 
for  the  usual  purposes,  and  to  give  an  inspection  of  the  remainder  at  their  office^ 
and  produce  them  at  the  examination  of  witnesses  and  at  the  heMing.  Held,  that 
the  production  on  the  examination  of  witnesses  in  town  and  at  the  hearing  should 
be  at  die  expense  of  the  DeCendante ;  and  for  production  on  the  examinatimi  of 
witnesses  in  the  country,  at  the  expenoe  of  the  Plaintiff! 

The  point  in  this  case  is  fully  stated  in  the  judgment. 
Mr.  Pemberton,  for  the  Phtintiff'. 
Mr,  Tinney,  for  the  Defendants. 

Thr  Master  of  the  Bolls.  In  this  case  the  Plaintiff  has  obtained  [an  order 
that  the  Defendants  do  produce  and  leave  with  their  clerk  in  Court  certain  books 
and  papers,  and  the  Plaintiff  ia  to  be  at  liberty,  at  all  reasonable  times  and  upon 
giving  reasonable  notice,  to  inspect,  at  the  o£Gce  of  the  Defendants,  three  several 
ledgers,  and  to  take  copies  thereof,  or  extracts  therefrom  at  the  Plaintiffs  expenoe  ; 
and  the  Defendants  and  their  clerk  in  Court  respectively  are  to  produce  the  boc&s 
andrapers  on  the  examination  of  witnesses,  and  at  the  hearing  of  uie  cause. 

The  parties  differ  upon  the  minutes  of  the  order,  only  in  this  respect,  that  Uie 
Defendants  say,  that  as  the  production  of  the  letters  ou  the  examination  of 
witnesses  and  at  the  hearing  is  to  be  for  the  benefit  of  the  Plaintiff^  it  ought  to  be 
at  the  Plaintiff's  expenoe,  and  to  be  so  expressed  in  the  order ;  whereas  the  Plaintiff 
says,  that  according  to  the  rules  of  the  Court,  which  are  relaxed  only  for  the 
convenience  of  the  Defendants,  the  ledgers  ought  to  be  deposited  in  the  hands  of 
the  clerk  in  Court,  and  that  if  they  were  so,  there  would  be  no  expence  incurred  by 
the  production  on  the  examination  of  wit-[119]-Des8e8  in  town  or  at  the  hearing ; 
and  that  the  expence  of  production  on  the  examination  of  witnesses  in  the  country 
would,  if  required  by  them,  have  to  be  paid  by  them  in  tbe  usual  course,  but  that  in 
consequence  of  the  ledgers  being  left  in  the  hands  of  the  Defendants  for  their 
convenioice,  there  will  be  considerable  expence  in  the  produoticm  on  tAie  examination 
of  witneasea  in  town,  and  at  the  hearing. 

No  precedent  has  been  found  of  any  provision  for  costs  in  such  an  order  as  this. 


[118]   Davies  v.  Haxiokd.   Jvly  4,  18,  1840. 
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Let  the  productioii  be  ordered  on  the  examination  of  witnesses  in  town  and  at 
the  hearing  at  the  expence  of  the  Defendants,  and  for  produotion  on  the  ezkunination 
of  vibieeses  in  the  country  at  tJie  expence  of  the  Plaintiff. 

[119]    THI  DtTKHAM  AND  SUMDKRLAMD  RAILWAY  COMPANY  V.  WAWN. 

Jufy  18,  32,  1840. 

[&  C  4  Jar.  764.] 

The  Court  will  restrain  one  tenant  in  common  from  the  wilful  destruction  of  the 
common  (ffoperty ;  but  where  a  railroad  company  had  obtained  a  lease  from  five 
out  of  six  tenants  in  common,  and  had,  contrary  to  the  wishes  of  the  remaining 
tenant  in  common,  constructed  a  railroad  on  the  property,  which,  at  law,  bad  been 
held  to  be  an  ouster,  the  Court  refused  to  interfere  by  injunction  to  prevent  the 
diasentiDg  tenant  in  common  removing  the  rails,  Ssc,  thoogh  the  rent  agreed  to 
be  paid  by  tiie  ooinpany  was  three  times  the  former  rent. 

The  Defendant  Mr.  Wawn  was  tenant  by  the  curtesy  with  remainder  to  his 
infant  son  of  one  nndivided  sixth  part  of  two  messnages,  and  two  quays  or  wharfs 
adj<»ning  thereto*  situate  in  Sundenand ;  the  remaining  five«xth8  being  vested  in 
other  persooB.  This  property  was  let  at  an  annual  rent  of  £S0:  The  Plaintiffs 
beiog,  in  1835,  desirous  of  obtaining  this  property  [120]  for  the  purposes  of  their 
railway,  asreed  with  the  other  tenants  in  common  for  a  lease  of  it  for  ninetv-nine 
yesra  at  the  old  rent,  until  the  railway  had  commenced  its  operations,  and  toenoe- 
lonraid  at  a  rent  of  £90  a  year.  A  lease  had  been  prepared  by  which  the  several 
tenants  in  common  purported  to  grant  the  property  to  the  company  on  the  above 
terms,  wiih  Uberty  to  pull  down  the  hooses  ana  to  erect  works  and  machinoy,  and 
the  company  covenanted  at  the  expiration  of  the  lease  to  replace  the  property  in  its 
former  oonditicoi.  This  lease,  dated  the  let  of  July  183fi,  was  executed  by  the  other 
toiants  in  oommon,  but  the  Defendant  refosed  to  ezeoate  it,  alleging  that  he  had 
entend  into  no  agreement  to  grant  a  lease. 

In  Aiu;ttst  1836  the  company  nevertheless  entered  into  possession,  and  pulled 
down  the  nonaes,  and  erected  the  railway,  works,  &c,  on  the  site  at  some  considerable 
expence.  A  lengthened  correspondence  took  place  between  the  company  and  Mr. 
^wn  as  to  his  concurring  in  the  lease,  but  which  it  is  unnecessary  to  set  forth.  In 
December  1835  Mr.  Wawn  gave  notice  of  his  intention  to  bring  an  action  against 
tiie  company,  and  he  accordingly  brought  an  action  of  ejectment  to  recover  possession, 
but  was  defoated  byan  outstanding  term  set  up  by  the  company.  (See  Doe  d.  Wawn  v. 
Horn,  3  Meeson  &  W.  33S.)  He  afterwards  brought  a  second  action  and  recovered. 
(5  Meeson  &  W.  664.)  On  the  11th  of  May  1840  the  Defendant  caused  a  writ  of 
poaiesaon  for  oneHsixth  of  the  property  to  be  issued ;  and  on  the  29th  of  June  the 
company  filed  this  bill  against  Mr.  Wawn  and  the  oUier  tenants  in  common,  stating 
the  above  facts,  and  that  from  information  they  had  received,  they  believed  that 
the  Defendant  Wawn  would,  on  being  pat  into  possession  (tf  his  one-sixth,  pull 
down  the  buildings,  &c.,  [121]  erected  by  the  company,  and  pull  up  the  railway  by 
Tiolenee ;  and  unless  prevented  by  injunction  would  take  such  proceedings  as  would 
in  all  probalnlity  lead  to  a  breach  of  the  peace ;  the  bill  prayed  for  an  injunction. 

On  the  30th  of  June  the  Master  of  the  Rolls,  for  the  purpose  of  preventing  any 
dsmage  until  the  question  could  be  discussed,  granted  an  injunction  ex  parte, 
restraining  the  Defendant  from  damaging  the  building  and  railway. 

The  Defendant  now  moved  to  dissolve  the  injunction. 

Mr.  Bethell  and  Mr.  Hare,  in  support  of  the  motion,  contended,  that  an  injunction 
to  stay  waste  had  in  no  case  been  granted  on  the  application  of  one  tenant  in  common 
against  another ;  that  such  was  the  distinct  opinion  of  Lord  £ldon  in  Sole  v.  Tlumuu 
(7  Yes.  689X  who  granted  an  injunction  in  that  case,  on  the  express  ground  that  the 
Defendant  was  there  cutting  timber  of  one-third  growth  at  an  imjvoper  season,  his 
Lordship  observing,  "for  that  is  destruction."  ^  in  Tviort  v.  (16  Ves.  128), 
Lord  Eldon  expressed  the  same  opinion  that  there  was  no  instance  of  an  injunction 
having  been  granted  between  tenants  in  common  or  coparceners,  nay,  further,  that 
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such  motioiiB  had  been  refnaed  {lee  Oooiwyn  t.  Spray,  2  Bickeae,  667) ;  the  injunction 
waa  granted  in  that  case  expressly  on  the  ground  that  the  tenant  in  common  in 
possesBion  was  an  occupying  tenant  to  the  Pluntiff.  That  it  had  been  determined  in 
this  very  case  at  law,  that  there  had  been  a  leeal  ouster  by  laying  down  the  railway, 
and  that  there  was  no  equity  to  prevent  the  [U2]  Defendant  from  removing  it  if  he 
pleased.  That  there  had  been  no  acquiescence  on  the  part  of  the  Defendant^  who  bad 
all  along  repudiated  the  aereenent  of  the  other  tenants  in  common. 

Mr.  Pemberton  and  Mr.  Elderton,  eonkit,  contended  that,  although  a  tenant  in 
common  had  an  unquestionable  right  of  using  property  in  a  beneficial  manner 
himself,  still  he  had  no  right  so  to  deal  with  it  as  to  destroy  the  profitable  enjojrmeDt 
of  it  by  the  other  tenants  in  common ;  that  here  it  was  evidently  most  benoBdal  to 
all  parties  to  lease  ^e  property  at  a  triple  rent»  and  that  a  mere  tenant  for  life  of 
onoHBixth  could  not  be  allowed  to  prevent  the  other  parties  interasted  in  tiie  pn^wrty 
from  enjoying  that  benefit  That  to  take  up  the  rail  would  be  a  mere  wilfal 
destruction  of  the  property,  and  in  the  cases  cited  the  Court  admitted  that  an 
injunction  would  be  granted  between  tenants  in  common  "in  a  case  of  malicious 
destruction."  (7  Ves.  690.)  So  in  Tu>ort  v.  Twort,  it  was  said  by  Lord  Eldon,  "  Where 
a  case  of  positive  and  aotiial  destruction  appeared,  I  granted  an  injunction,  as  that 
was  not  the  legitimate  exerciae  of  the  enjoyment  arising  out  of  the  nature  of  the 
party's  title  to  that  which  belonged  to  him  and  the  other  party."  There,  also,  the 
Defendant  had,  by  acquieaceaee — by  standing  by  and  allowing  the  Defendants  to  make 
a  great  outlay  on  the  property,  prevented  himself  enfonring  his  strict  legal  rights  to 
the  PlaintifiTs  prejudice. 

Mr.  Bethefl,  in  rroly.  No  aoquiesoence  is  stated  in  the  bil^  nor  has  any  been 
shewn.  The  Plaintiffs  have  put  the  property  in  its  present  state  by  their  own  wrong 
and  violence,  and  [123]  in  opposition  to  the  wish  ci  the  Defendant  who  has  a  strict 
right  to  place  it  in  its  former  position. 

Jvly  22.  The  Master  of  the  Rollb  [Lord  Ltmgdale].  I  have  read  the  papers 
in  this  case,  and  am  of  opinion  that  the  injunction  cannot  be  sustained.  There  are 
two  grounds  on  which  it  has  been  put  by  the  Plaintiffs ;  namely,  acquiescence,  and 
secondly,  that  the  circumstances  are  such  as  to  amount  to  wilful  destruction  of  the 
common  property.  It  cannot  be  sustained  on  the  first  ground,  for  it  appears  that  the 
Defendant  throughout  has  kept  the  company  at  arm's  length.  On  tbe  second  point, 
that  it  involves  the  destruction  of  the  property,  two  cases  have -been  stated  which  are 
material  as  shewing  thi^  that  if  |Ht>perty  be  h^d  by  tenants  in  common,  and  enjoyed 
in  conformity  with  their  common  rights,  and  one  makes  wilful  destruction  of  the 
common  property,  he  will  be  rmtiainra  by  the  Court.  This  state  of  tilings  does  not 
exist :  tiie  state  of  things  which  now  exists  was  brought  about  by  the  Plaintjffii,  in 
defiance  of  the  legal  rights  of  the  Defendant.  This,  therefore,  does  not  appear  to  me 
to  come  within  the  principle  of  the  cases  cited,  and  the  injunction  must  be  dissolved 
with  costs. 

The  Plaintiffs  appealed  to  the  Lord  Chancellor,  but,  after  the  hearing,  tiie  case 
was  compromised. 

[laq  Graham  v.  Olivxr.  Mf  2,  3,  1840. 

A  party,  acting  as  the  absolute  owner,  contracted  to  sell  property.  He  was  the 
auolute  owner  of  part,  and  as  to  tlu  other  ^rt  he  was  tenant  for  life,  witb  a 
power  of  sale,  at  his  request  and  by  his  direction,  vested  in  trustees.  Upon  a  bill 
by  the  purchaser  for  a  specific  performance,  an  enquiry  was  directed  "  whether  the 
Defendant  could  make  a  good  title,  or  could,  by  application  to  the  trustees,  procure 
a  good  title  to  be  made." 

Difficulty  in  decreeing  a  partial  performance  of  a  contract,  where  a  vendor  has  not 
the  power  of  fully  performing  it. 

Evidence  of  conversations  not  put  in  issue  is  inadmissible,  but  where  conversatioEia 
are  alleged  in  the  answer,  evidence  is  admissible  on  the  part  of  the  I^aintiff  to  shew 
their  efiect,  notwithstanding  they  are  not  stated  in  the  bill. 

This  was  a  bill  for  specific  perform,  filed  by  William  Gkaham  against  John 
Oliver. 


Digitized  by  Google 


QBAHAM  V.  OLITEB 


49 


In  1838  tiie  Defendant  Oliver^  acting  as  the  owner,  entered  into  an  agreement 
for  the  nle  to  the  Plaintiff  of  about  ninety-three  acres  of  freehold  land,  some  lease- 
hold^ and  two  leasehold  cottages  for  the  sum  of  £5500.  The  Defendant  having 
refused  to  perform  his  contract,  the  Plaintiff  filed  this  bill,  praTtng  a  speoific  per- 
formauoe  oi  the  agreement,  upon  tbe  Defendant  making  a  good  title ;  or  if  he  should 
not  be  able  to  male  a  good  title  to  Uie  whole,  then  for  a  specific  performance  as  to 
that  to  which  he  oooM  make  a  good  titl^  with  a  reasonaue  abatement  from  die 
pniehise-mcmey. 

According  to  the  answer,  it  appeared  that  the  Defendant  was  absolutely  entiUed 
to  the  leaseholds;  that  the  oottages  belonged  to  his  mother,  who  had  verbally 
promised  to  make  him  a  present  of  them ;  and  as  to  the  freeholds,  that  on  his 
marriage  they  had  been  settled  on  the  Defendant  for  life,  or  until  bankruptcy,  &c, 
vith  remainder  to  Ihs  wife  for  her  separate  use,  with  remainder  to  the  children  of  the 
marriage  (which  last  limitations  had  failed  by  the  death  of  his  wife  without  issue), 
widi  remainder  over  to  other  persons ;  and  it  was  declared  that  it  should  be  lawful 
for  the  trustees  of  tbe  [126]  settlement^  "  at  the  re()uest  and  by  the  direction  of  t^e 
Bafendaat  during  his  life,"  to  be  testified  by  some  writing,  to  aeU  the  property  at  sueh 
price  n  to  tbe  trustees  should  seem  reasonable. 

^le  Defendant  resisted  the  performance  of  the  agreement  on  the  ft^lowiiig 
grounds :  firat^  he  insisted  that  the  memorandum  was  a  proposd  only,  and  not  a 
cooehided  agreement ;  secondly,  he  alleged  that  the  word  "cottages  "  had  been  strubk 
OQt  of  the  agreement  before  he  execut^  it,  and  that  therefore  there  was  no  existing 
contract  as  to  them ;  thirdly,  that  the  u;reement  had  been  unfairly  obtained  at  an 
underralue ;  and,  fourthly,  he  insisted  t£at  he  could  not  make  a  good  title  to  the 
ftedt^  having  no  power  to  compel  the  trustees  to  execute  the  power  of  sale,  and 
that  be  was  wholly  unable  to  complete  the  contract  as  to  the  cottages. 

Mr.  Pemberton,  Mr.  Or.  Turner,  and  Mr.  G.  Russell,  for  uie  Plaintiff,  after 
combating  the  first  three  objections  to  a  specific  performance,  depending  on  facts 
which  it  18  not  necessary  to  set  out,  argued,  uiat  tbe  contract  being  ndid,  the  Plaintiff 
was  entitled  to  a  specific  performance,  either  as  to  the  whole,  or  as  to  such  part  as  the 
BdoidaDt  was  able  to  make  a  good  title  to,  and  tlut  this  was  a  case  for  a  partial 
performance  with  a  compensation :  Thmas  v.  Denttg  (1  Keen,  729),  MortUxk  v.  BvlOer 
(10  Tea  316),  HiU  v.  Bvddey  (17  Yes.  394),  MHUgan,  v.  Cooke  (16  Yes.  1). 

That  as  yet  there  was  no  proof  of  the  Defendant's  being  unable  to  make  a  good 
tide,  or  that  the  trustees  ri26j  would  not  concur,  they  therefore  asked  for  a  r^erence 
to  t^e  Blaster,  similar  to  that  m  Qlyn  v.  Sau>U,{\) 

Bir.  Kindersley  and  Mr.  S.  Sharpe,  for  the  Defendant 

Courts  of  Equity  will  not  decree  the  spedfio  performance  of  every  contract  to 
purchase,  if  any  doubt  or  hardship  exists  in  the  case,  it  will  leave  the  parties  to  their 
remedy  at  law  tor  damages  on  Uie  contract ;  here  suffident  doubt  has  been  thrown  on 
the  transaction  to  induce  the  Court  to  withhold  its  interventum,  espedally  in  a  case 
where  tiw  righte  of  persons  not  parties  to  the  caiise  are  deeply  ooneemed.  If  the 
tnutees  were  parties  to  the  cause,  which  they  are  not>  tiiey  would  not  be  compelled 
to  perform  a  contract  to  which  they  were  not  parties,  or  commit  a  breach  of  trust ; 
even  the  tenant  iw  life  may,  for  the  benefit  <A  the  parties  interested  under  the 
settlement^  insieti  that  he  has  not  exercised  a  sound  discretion.  The  settled  and 
unsettled  property  has  been  sold  for  one  gross  sum ;  this  was  improvident  as  regards 
tbe  settled  property,  as  the  respective  values  cannot  be  clearly  and  satisfactorily 
sseertained,  and  the  prioes  sever«l. 


(1)  6Iyn  V.  Sawie  was  a  bill  by  vendors  for  speoific  performance  of  agreement  to 
poFchase  lands  in  Cornwall.  One  objection  raiwd  by  the  Defendants  was  that  on 
ptrt  <^  tbe  estate  t^ere  existed  certain  rights  of  tin  bounds,  which  authorized  personsy 
■ot  otherwise  interested  iu  tiic  estate  to  enter  for  the  purpose  of  searching  for  and 
««king  tinmines. 

By  the  deorve  of  the  Master  of  the  Rolls,  dated  26th  of  July  1838,  it  was  referred 
to  the  Master  to  inquire  whether  a  good  title  could  be  made  to  tbe  estate  in  question, 
and  at  what  time  it  was  first  shewn,  "and  in  case  the  Master  diould  be  of  opinion 
that  a  good  title  could  not  be  made,  he  was  to  state  the  reasons  upon  which  such 
opiokm  was  founded." 
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Ajb  to  a  partial  performanoe,  the  case  cited  of  T&omm  v.  Dermg  aenitives  the  right 
of  the  Plaintiff  to  have  a  [127]  conveyance  of  die  lifd-estate^  and  nen  thwe  do 
alternative  prayer,  as  there  was  in  that  case. 

Mr.  Qeorge  Tamer,  in  reply,  referred  to  Clark  v.  Seymour  (7  Sim.  87). 

The  Master  of  the  Bolls  [Lord  Landgale].  This  billf  for  the  specifio  pe^ 
ftumanoe  of  an  agreement  or  oontract^  is  oertainfy  filed  under  raiy  imfortunate  and 
reiy  peculiar  ciroumstanoea. 

The  Defendant  being  entitled  to  part  of  the  {H^>perty  as  tenant  for  life,  and  as  to 
other  part  being  abeolutely  entitled,  and  with  regard  to  the  remainder,  it  being  Ter^ 
doubtful  whether  he  bad  an;^  ^  enters  into  a  contract  to  sell  the  vh<He 

property  to  the  JNaintiff,  as  if  it  was  his  own.  Being  called  upon  to  perform  Uie 
agreement^  he  first  of  all  disputes  the  validity  of  the  contract.  I  am  of  opinion, 
however,  u^n,the  evidence,  that  the  contract  is  binding  upon  the  Defendant,  and 
that  there  is  no  reason  whatever  for  saying  that  it  was  unfairly  obtained.  The 
Plaintiff  is,  therefore,  either  entitled  in  this  Court  to  a  specific  performance  as  to  the 
whole  or  in  part,  or  he  is  entitled  to  damages  at  law  for  the  noo-performanoe  of  his 
contract.  It  does  not  at  present  appear  whether  this  contract  can  be  spedfioally  per- 
formed and  carried  into  execution  or  not.  It  certainly  can,  provided  the  trusteeSi 
who  have  a  power  of  sale,  at  the  request,  and  by  the  direction,  of  the  Defendant^ 
think  it  an  advantageous  and  proper  transaction  to  be  carried  into  efflBct  by  them. 
If  this  appeared  to  be  the  case,  I  should  have  no  difficulty  in  compelling  the  Defendant 
to  perform  his  part  of  the  oontrat^  If  the  [liK]  trustees  do  not  so  oonsider  it,  the 
Pluntiff'  then  demands  to  have  the  conlzmt  carrim  into  effect,  so  far  as  it  can  be,  by 
the  Defendant ;  and  this  case  must  then  be  considered  with  relation  both  to  the 
freehold  or  settled  property,  and  the  leaseholds.  If  the  Plaintiff  demands  the  con- 
veyance of  the  mere  interest  which  the  Defendant  has  in  the  freehold  or  settled 
property  and  in  the  leaseholds,  then  the  question  an'ses,  which  was  considered  by 
me  in  the  cose  of  Thomas  v.  Bering,  whether,  having  regard  to  all  the  circumstances, 
to  the  nature  of  the  property,  and  to  the  trusts  of  the  settlement,  to  which  part  oi  it 
is  subject,  there  ought  to  be  that  partial  performanoe. 

The  general  rule,  subject  to  some  qualification,  undoubtedly  is,  that  where  a  partjr 
baa  entered  into  a  contract  for  the  sale  of  more  than  he  faias,  the  purchaser,  if  he 
thinks  fit  to  accept  that  which  it  is  in  the  power  of  the  vendor  to  give,  is  wtitled  to 
a  performuioe  to  that  extent. 

There  is,  however,  a  very  great  difficulty  in  all  these  cases,  and  I  scarcely  know 
how  it  can  be  overcome ;  though  a  partial  performance  only,  it  has  been  somewhst 
incorrectly  called  a  specifio  performance ;  the  sentiments  of  Lord  Bedesdale  on  this 
point,  as  expressed  by  him  in  two  cases  before  him,  are  strongly  impressed  on  my 
mind.  (Lawrenson  v.  Butler,,  1  Sch.  &  Lef.  13;  Hameti  v.  Ymding,  2  Sch.  &  Lef. 
663.)  The  Court  has  thought  it  right  in  many  cases  to  get  over  those  difficulties  for 
the  purpc»e  of  compelling  parties  to  perform  the  agreements  into  which  they  have 
entered ;  and  it  is  right  they  should  be  compelled  to  do  so  where  it  can  Im  done 
without  any  gr^t  preponderance  of  inconvenience. 

[129]  I  think  it  right  to  direct  an  inquiry  in  the  terms  asked,  making  no  declara- 
tion however  at  present  as  to  the  specific  performance  of  the  contract ;  the  inquiry 
however  is  directed  with  a  view  to  a  specific  performance,  if  upon  the  result  it  should 
be  ascertained,  that  it  can  be  properly  directetl  in  this  case. 

It  is  dear  as  to  the  leaseholds,  that  the  Defendant  has  an  absolute  power  of  selling 
them,  and  I  am  not  prepared  to  say,  if  the  Plaintiff  asked  for  a  specifio  performance 
of  the  a^emeut  so  far  as  it  related  to  diose  leaseholds,  that  he  would  not  have  a 
right  to  insist  upon  it ;  whether  he  would  or  not  does  not  now  appear. 

As  to  the  costs,  it  is  not  at  present  clear  that  a  specific  performance  will  be 
decreed ;  it  may  possibly  happen,  tnat  notwithstanding  the  situation  in  which  things 
now  appear,  this  bill  may  ultimately  be  dismissed.  I  think  it  premature  to  give  ue 
costs  in  the  present  state  of  the  cause  j  they  must  therefore  be  reserved. 

A  point  occurred  during  the  progress  of  tikis  cause  in  respect  to  the  admissilHlity 
oi  eviaence.  The  Plaintiff  proposed  to  give  in  evidence  certain  oonversatioos  witab 
the  Defendant  which  were  not  charged  in  tiie  bill,  but  which  to  some  extent  were 
sti^ed  in  the  answer. 

The  Master  of  the  Bolls  said,  I  do  not  mean  in  any  way  to  prejudice  the 
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existiDg  rule,  that  coDver8ati(Hi8  not  put  in  issue  cannot  be  read  in  evidence,  but  in 
diis  cue  I  think  that  to  some  extent  the  evidence  is  admissible.  In  the  answer, 
canmuiiioatiixu  to  a  particular  effect  are  stated  ;  these  allegations  being  made  by  the 
Defendant  die  Plaintiff  has  a  right  to  meet  them  by  evidence  ;  and  to  the  extent  of 
riuwing  the  real  effect  of  tiiese  com^[130]-raanicationB,  or  that  they  were  not  such  aa 
an  stated  in  the  answer,  I  am  of  opmirai  tiiat  these  depodtionr  may  be  read.  So  far 
■I  they  tend  to  ahew  eometiiing  quite  unconnected  with  that  whi^  is  alleged  in  the 
Wl  and  auwer,  I  dunk  it  would  be  an  infringement    the  rule  to  admit  them. 

Extract  of  dbcree. — Refer  it  to  the  Master  to  enquire  whether  the  Defendant  can 
make  a  eood  title,  or  can  by  application  to  the  trustees  of  the  indenture  of  settlement 
of  the  2d  and  3d  days  of  November  1837,  in  the  pleadings  mentioned,  procure  a  good 
title  to  be  made  to  the  ^mises  comprised  in  t^e  contract  or  agreement  in  the  plead- 
iDgs  mentioned,  including  the  cottage  therein  mentioned,  or  to  any  and  what  part 
tiiereof ;  and  in  case  the  said  Mastw  shall  find  that  a  good  title  cannot  be  made  to 
the  aid  meamsea  txc  any  part  thereof  then  he  is  to  state  to  the  Court  the  reason  why 
aoeh  good  title  cannot  be  made,  with  tiberty  to  state  special  oirountstances. 

[ISO]  Attosket-Ozkibal  v.  The  Haberdashers'  Compant. 

A  Master  in  Ordinary  having  become  incapacitated  from  attending  to  the  business  of 
his  office,  the  matters  were  transferred  to  the  Master  in  rotation,  with  liberty  for 
him  to  adopt  the  pniceedings  already  had. 

Ooe  of  the  Masters  in  Ordinary  having  by  illness  become  permanently  incapacitated 
from  attending  to  the  business  of  his  office,  frequent  applications  were  made  by  motion 
to  the  Cktnrt,  to  transfer  the  matter  to  the  office  of  another  Master.  In  some  of  these 
oases  the  Master's  report  had  been  aiAually  prepared,  and  only  required  his  signature ; 
and  tb»  applicatioa  in  sueh  caaea  was,  tiiat  die  Master  in  rotation  might  sign  die 
nportb 

The  Master  of  the  Rolls  settled,  in  all  these  oases,  that  the  proper  order  to  be 
nade  was,  "  to  transfer  the  matter  to  the  Master  in  rotation,  with  liberty  for  him,  if 
he  should  think  fit,  to  adopt  the  proceedings  already  had  in  the  Master's  office." 

[131]   Mattison  v.  Tamfield.   /ufy  23,  August  1,  1840. 

[S.  C.  4  Jur.  933.   Cf.  Lewis  v.  Morris,  1864,  19  Bear.  34.] 

A.  testator  devised  real  estate  in  trust,  for  the  persona  who  at  his  decease  should  be 
die  next  of  kin  of  R.  D.  deceued,  according  to  the  Statute  of  Distributions,  and 
their  heirs  as  tenants  in  common ;  die  next  ofkin  consiated  of  great-grandchildren's 
children,  and  the  children  of  great-grandchildren's  children  :  Held,  that  they  took 
per  ttirpes,  and  not  per  eapi^ 

The  testator  in  this  cause  devised  certain  real  estates  to  trustees,  to  hold  to  tbem 
their  heirs  and  assigns,  and  proceeded  to  express  himself  as  follows :  "  but  in  trust, 
Bsvertheless,  for  the  person  or  persons  who  at  the  time  of  my  decease  shall  be  the 
next  of  kin  of  Richard  Dixon,  late  of  Thoralby  aforesaid,  grocer,  deceased  (the  great- 

ridfather  of  my  late  wife  Elizabeth  Terry  deceased),  according  to  the  statute  made 
the  distribution  of  intestates'  effects,  and  his,  her,  or  their  heirs  and  assigns  for 
over ;  and  if  there  shall  be  more  than  one  snch  person,  they  shall  take  as  tenants  in 
eommon,  and  not  as  joint-tenants." 

At  die  death  of  the  testator,  there  were  Hving  descendants  of  Richard  Dixon, 
ooming  under  the  description  of  next  of  kin  according  to  the  Statute  of  Distribution, 
aeventeen  persons,  seven  of  whom  descended  from  Isabella,  the  only  daughter,  and 
ten<^  whom  descended  from  Thomas  Dixon,  the  only  son  of  the  same  Richard  Dixon, 
and  they  stood  in  different  degrees  of  propinquity.  The  next  of  kin  of  equal  degree 
were  great-grandchildren's  cbUdren ;  the  rest  were  children  of  great-grandchildren's 
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obildroD,  who  by  representation  according  to  the  Statute  of  Distribation  are  daemed 
to  be  next  of  kin.  That  these  were  we  persona  to  take  was  admitted,  and  the 
question  was,  whether  they  were  to  take  per  capita  or  per  ^irpes.  The  Plaintiffs,  and 
the  others  who  claimed  as  children  of  great-grandchildren's  children,  insisted  Uiat 
the  seventeen  next  of  kin  thus  ascertained,  were  to  take  per  capita,  and  that  each  wu 
il3S]  entitled  to  an  equal  seventeenth  share  of  the  whole  estate ;  the  others  contended, 
that  the  division  ought  to  be  per  sHrpea^  had  that  the  children  of  each  neat-graDd- 
child's  child  ou^ht  to  take  among  them  no  more  than  the  parent  would  have  been 
entitled  to  if  living  at  the  testator^  death. 

Mr.  Pemberton  and  Mr.  Torriano,  for  the  PlaintifEs. 

Mr.  Temple^  Mr.  Stuart,  Mr.  Atkinson,  Mr.  Bomilly,  Mr.  Eoe,  Mr.  J.  Banell  and 
Mr.  Eeene  for  other  partieB. 

August  1.  Thb  Master  of  thb  Bolls  [Lord  Langdale}.  It  appears  to  me  that 
the  next  of  kin  must  take  2>er  stirpes.  Those  who  are  not  next  of  kin  in  fact,  but  only 
deemed  to  be  such  according  to  the  Statute  of  Distributions,  make  out  their  title  by 
representation  as  the  statute  directs,  and  I  think  that  they  can  be  entitled  only  to 
such  interest  as  might  have  belouged  to  the  person  they  represent,  unless  there  be 
words  in  the  will  which  shew  a  contrary  intention.  In  the  absence  of  such  words, 
it  appears  to  me,  that  the  testator,  by  referring  to  the  statute  must  have  referred  to 
the  taking  by  representation,  allowed  to  persona  standing  in  a  remoter  degree  d 
pro^nquity  than  others. 

The  question  is,  therefore,  reduced  to  this,  whether  the  words  of  the  will  import 
an  intention  that  the  next  of  kin,  though  some  of  them  derive  their  ofaaraoter  as  such 
by  r^ffesentation,  are  nevertheless  to  take  per  eapia,  llie  oases  seem  to  shew  diat 
the  word  "equally  "  or  the  words  "  share  and  share  alike,"  would  here  have  had  that 
effect.  But  the  gift  in  this  case  is  to  the  persons,  and  their  heirs  as  tenants  in 
common,  and  these  [1331  words  are  not  exdusively  applicable  to  equal  intereste  as 
the  words  "equally,  aua  "  share  and  share  alike  "  {Thmas  v.  Hde,  Forrester,  261); 
and  there  being;  nothing  in  the  will  to  shew  a  contrary  intention,  I  think,  that  the 
parties  who  made  out  their  right  to  be  legatees,  or  devisees  as  next  of  kin  by  re[n«- 
sentation  according  to  the  statute,  must  under  the  will  take  by  virtue  of  that  repre- 
sentation, and  only  take  the  share  of  the  person  they  represent.  I  think,  therefore, 
that  the  estate  belongs  to  tJie  next  of  kin  in  shares  to  be  detenotned  by  a  distribution 
per  stirpes. 

[133]   Lewis  e.  Chafuam.   /on.  17,  20,  August  8,  1840. 
[Cf.  Hogg  v.  Scott,  1874,  L.  K  18  Eq.  444.] 

Injunction  to  restrain  the  piracy  of  a  publication,  to  which  the  Plaintiffs  would  have 
been  otherwise  entitled,  refused  on  the  ground  of.  delay  in  making  the  application. 

Constructive  knowledge  imputed  to  the  Putinti^  by  the  Court,  of  an  infringemeat  of 
their  copyright  by  the  Dwendants. 

The  Plaintiffs,  Lewis  and  Pringle,  who  were  the  publishers  of  a  work  called  "  The 
Topographical  Dictionary  of  England,"  applied  for  an  injunction  to  restrain  the 
Doendants,  Messrs.  Chapman  and  Hall,  from  printinjj^  publishing,  vending  &c,  a 
work  called  *'  Grorton's  Topographiosl  Dictionaiy  of  England  and  Wales,"  portioiu  of 
which,  as  they  alleged,  had  been  pirated  from  the  Plainti£b'  work  in  a  similar  way  to 
that  stated  in  Lewis  v.  FuUarUm  (2  Beavan,  6). 

The  principal  circumstances  are  stated  in  the  Master  of  the  Rolls'  judgment 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  Hardy,  for  the  Plaintiffs. 

[134]  Mr.  G.  Richards  and  Mr.  Miller,  cotiirii,  contended  that  no  injunction  ought 
to  be  granted  until  the  Plaintiffs  had  established  their  title  at  law ;  that  the  two 
works  nad  been  compiled  from  common  authorities,  and  that  the  Pluntiffs  had 
deprived  themselves  of  their  right  to  an  injunction  by  aoqnieaeence  and  delay;  they 
cited  SaiuMders  v.  Smilk  (3  Mylne  &  Craig,  711). 

The  Masteb  of  the  Rolls  reserved  his  judgment  until  he  had  again  road  the 
affidavits. 

Angwt  8.   The  Master  ot  the  Rolls.  In  this  case  it  has  appeared,  and  upon 
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necHisidmtion  now  ftppeara  to  me,  that  the  injanction  for  which  the  Plaintiffs  have 
mored  ou^ht  not  to  m  granted.  The  work  of  the  Defendant  which  is  sought  to  be 
raitnined  is  on  the  same  aubjeot  as  the  work  in  which  the  Plaintiffs  claim  copyright. 

The  two  worlts  were  preparing  for  publication  at  the  same  time.  The  publication 
of  the  Defendants  b^»n  first,  and  the  attention  of  the  Plaintiffs  was  drawn  to  it  at 
the  ennmOMieiDent,  and  afterwards  during  the  progress  of  the  Defendants'  publication, 
whieh  was  completed  six  years  and  a  half  before  the  bill  was  filed ;  and  for 
Bum  than  one  year  before  the  bill  was  filed  a  complete  copy  of  the  Defendants' 
work  was  in  the  possession  of  the  Plaintiffs,  and  had  been  obtained  by  the 
Phintifis  for  the  express  and  avowed  purpose  of  invesUgatang  the  eontents  and 
MMsparine  them  with  the  contents  of  the  Plaintiffs'  wonc,  and  the  contents  of 
Fiillarton^  book,  which  at  that  time  was  under  oomrideration  here.  The  delay  of  the 
Plaintiflb  is  accounted  for  by  [136]  reasons  which  affect  them  and  relate  to  their  own 
eoDreoience  only.  In  the  consideration  of  the  case  I  have  seen  no  reason  to  doubt 
the  Plaintiffs'  copyright ;  and  upon  the  examination  of  the  exhibits  I  have  found 
zeason  to  think  that  in  the  preparation  of  Mr.  Gorton's  third  volume,  considerable  use 
was  made  of  the  Plaintiffs'  work :  and  although  the  small  extent  to  which  the  Plain- 
tiffii  from  time  to  time  made  themselves  acquainted  with  the  contents  of  the 
Defendanta'  work,  may  in  point  of  fact  be  entirely  true ;  yet  it  appears  to  me,  that 
tiie  Plaintifb  having  so  strong  an  interest  in  the  subject,  having  such  powerful 
Botives  for  vigilant  attention,  and  having  such  means  of  information,  cannot  be 
allowed  in  a  Court  of  Justice  to  state  that  they  remained  ign(n«nt  of  that  which 
&iiey  had  the  perfect  means  of  knowing,  and  wmoh  it  was  their  avowed  purpose  as 
well  ss  their  strong  interest  to  learn ;  and  under  these  circumstances  I  think  it  my 
duty  to  im;}ute  to  them  such  a  knowledge  of  the  contents  of  the  Defendant's  work  as 
made  it  their  duty  to  apply  for  an  injunction,  if  at  all,  at  a  much  earlier  period. 

And  on  the  ground  of  delay,  wd  not  for  any  other  reason,  I  think  that  the 
iajonetion  moved  for  must  be  refused. 

[138]   Wilson  v.  Cluer.  July  17,  Au^  I,  1840. 
[&  a  9  L.  J.  Ch.  333 ;  4  Jnr.  883.   For  subsequent  proceedings,  see  4  Bear.  214.] 

Oenerally,  annnal  rests  are  not  directed  against  a  roort^gagee  in  posaession,  when  the 
interest  is  in  arrear  at  tiie  time  he  took  possession ;  and  in  the  absence  of  special 
drcumstances,  if  a  mortgagee  is  not  liable  to  account  with  annual  rests,  when  he 
eaters  into  possession,  he  does  not  become  so  liable,  until  the  whole  of  the  mort- 
gage debt  has  been  paid  off. 

Where,  however,  a  mortgagee  in  possession  came  to  an  account  with  the  mortgagor, 
whereby  all  the  arrears  of  interest^  &c.,  were  converted  into  principal,  leaving 
tboeby  do  arrears,  and  he  continued  in  possession,  the  rent  being  more  than  suffi- 
eisnt  to  keep  down  the  interest,  the  Court  directed  annual  rests. 

This  waa  a  bill  for  redemption  filed  by  a  party  entitled  to  the  equity  of  redemption 
ef  the  property  in  question  wunst  the  representatives  of  the  moft^;agee. 

In  April  1780  "Thomas  Cmer  mortgaged  the  jffoperty  to  his  hrouier  John  Cluer, 
for  securing  £A0  and  lawful  interest ;  this  was  effected  by  the  assi^ment  of  an  old 
tenn  of  500  years.  John  Cluer  in  the  same  ycfur  took  possession,  but  when,  in 
partieular,  or  whether  any  arrear  of  interest  was  then  due  did  not  elearly  appear ;  he 
continued  in  possession  until  1824. 

In  1797  an  account  was  taken  between  the  parties,  when  it  was  ascertained  and 
settled,  that  the  ailm  of  £128, 18s.  5d.  was  due  to  the  mortoa^e  for  principal  interest 
and  expenditure.  In  1824  possession  waa  retaken  by  the  Plaintiff,  and  a  sum  of  X40 
vas  tender^  by  him  to  the  mort^;agee  in  payment  of  his  demands. 

John  Cluer  the  mortgagee  died  in  1832,  and  the  Defendant  Hannah  Cluer,  who 
vu  his  sole  executrix  brou^t  an  ejectment  in  1833  and  recovered  possession  in  the 
toUowing  year ;  she  had  ever  unce  retuned  possession. 

At  tne  hearing  of  the  cause,  it  had  been  referred  to  the  Master  to  take  the 
accounts  between  the  parties;  by  his  repent  he  treated  the  £128,  18s.  5d.,  found  to 
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he  [137]  due  in  1797  upon  the  Bettlement  of  accounts,  as  priacipal,  and  calculated 
interest  thereon ;  and  he  found  that  X45,  5b.  7d.  was  due  to  the  Defenduit.  It 
appeared  that  the  annual  rents  were  more  than  suffioient  to  discharge  the  interest  on 
the  £128,  18s.  &d. 

The  cause  now  came  on  for  further  directions  on  the  Master's  report,  to  which  no 
exceptions  had  been  taken. 

Mr.  Femberton  and  Mr.  Coleridge,  for  the  Plaintiff.  If  the  interest  be  not  in 
arrear  when  a  mortgagee  takes  possession  and  the  rents  exceed  the  interest,  he  is 
bound  to  apply  the  surxdus  in  the  liquidation  of  the  prinapol,  l^ephard  t.  MUct 
(4  Mad.  264),  and  the  Gmirt  in  such  a  oase  will  direct  annual  rests  to  be  made  a«&inat 
the  mortaagee;  this  may  be  done  on|fardier  directions,  fFilson  t.  MeUa^e  (1  Koss. 
530).  The  mortgagee  in  this  case  took  possession  the  same  yetu^  in  which  the  mort- 
gage was  made,  and  there  could  not  have  been  any  interest  then  due ;  besides  which, 
by  the  settlement  of  accounts  in  1797,  the  interest  was  converted  into  prinoipal,  and 
then,  at  least,  nothing  was  due  for  interest.  There  ought  therefore  to  be  a  reference 
back  to  the  Master  to  review  his  report  and  take  the  account  with  annual  rests,  in 
which  case  it  will  appear  that  the  Plaintiff  has  tendered  more  than  was  due. 

Mr.  Sttnton,  contrh,  contended  that  the  pleadings  and  decree  precluded  the 
account  now  asked.  That  a  very  special  oase  was  required,  to  authorize  an  account 
with  annual  rests;  Dam  v.  May  (19  Yes.  382,  and  Cooper,  238),  LaUer  t.  DaAwood 
<6  Sim.  462 ;  and  see  Fkuh  v.  Brown,  3  Beav.  70).  That  by  the  settlement  of  1797 
the  parties  agreed  |^B8]  amount  themselvea  in  taking  an  aooonnt  witiiout  rests,  and 
had  thereby  recognized  the  principle  that  they  should  be  taken  in  the  usoal  mode. 

Mr.  Tinney  and  Mr.  E.  Montagae,  for  other  parties. 

Mr.  Pemberton,  in  reply. 

Av^ust  1.  The  Master  of  the  Rolls  [Lord  Langdale].  This  cause  c^e  on  for 
further  directions  on  the  Master's  report,  in  a  suit  itistitutea  for  the  redemption  of  a 
mortgage. 

Tne  mortgage  consisted  of  a  term  of  500  years,  which  waa  created  in  the  year 
1758,  and  in  the  month  of  April  1789  was  assigned  to  John  Cluer  to  secure  the 
repayment  to  him  of  £40  and  lawful  interest.  The  equity  of  redemption  was  then 
vested  in  Thomas  Cluer  the  brother  of  John,  the  mortgagee. 

John  Cluer  in  the  year  1789  (the  same  year  in  which  the  m<ut^ag8  was  assigned 
to  Mm),  took  possession  of  the  mortgaged  estate,  and  he  continued  in  such  possession 
till  the  year  1834,  a  period  of  about  thirty-five  years. 

At  the  time  when  possession  was  taken,  t^ere  oould  not  have  been  more  than  half 
a  year's  interest  due  on  the  mortgage  money,  and  it  does  not  appear  whether,  in  fact^ 
any  interest  was  due  at  the  time  of  taking  possession  in  the  year  1769. 

The  Master  states  in  his  report,  that  in  the  year  1797  an  account  was  stated 
between  John  Cluer  the  mort-p.39]-gagee,  and  his  then  late  brother  Thomas  Cluer,  of 
the  26th  of  March  1797,  whtoh  contained  an  account  of  the  expenditure  of  John 
Cluer  the  mortgagee  in  respect  of  the  mortgaged  premises,  and  also  of  the  principal 
sum  oi  £40  and  interest  secured  thereon  by  the  mortgage ;  and  that  by  such  account 
it  was  then  ascertuned  luid  settled,  that  there  was  wen  due  to  John  Cluer,  the 
mortgagee,  the  sum  of  £128,  ISs.  5d.,  upon  the  entire  balance  of  such  account  for 
prineipa],  interest,  and  expenditure;  in  the  subsequent  part  of  report,  the  Maatcar 
treats  tibis  sum  of  £128, 18a.  5d.,  as  {Hcincipal  money,  and  oompntes  interest  thereon. 
The  partionlars  of  the  account  are  not  stated,  otherwise  than  as  I  have  mentioned, 
nothing  is  said  of  rent,  although  at  that  time  the  mortgagee  had  been  about  ei^t 
years  in  possession  of  the  estate ;  but  taking  this  (as  upon  the  Master's  report  not 
objected  to  I  think  I  ought)  as  a  settled  account  between  mortgagor  and  mortgagee 
in  possession,  in  relation  to  the  mortoage  debt  and  the  amount  due  on  the  aecunty,  it 
appears,  that  ^1  which  was  then  due  to  the  mortgagee,  either' was,  or  was  then 
•converted  into,  principal  money ;  after  the  settlement  of  the  account,  £128,  18s.  6d., 
principal  money  was  due  on  the  mortgi^e,  and  nothing  was  due  for  interest.  The 
mortgagee,  having  nothing  due  to  him  for  interest,  nevertheless  continued  in  possession 
of  the  estate ;  and  the  rents  and  profits  in  every  year  exceeded  the  annual  interest 
accruing  due  on  the  principal  sum  of  £128,  188.  5d.,  and  on  a  further  sum  of 
£2,  Os.  4d.,  which  at  a  subsequent  period  became  due  to  tiie  mort^jigae  for  substantial 
repairs. 
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TTiide^  thew  einranutaaees,  the  quertton  ib,  vhether  tbe  niridus  d  the  ventM  after 
wtufying  the  iatereet,  ought  or  ought  not  to  be  annuallj  ^pUed  in  reduction  of 
the  pincipal  money  due  on  the  mortgage ;  or  in  [140]  other  words,  whether  the 
aeeoont  ought  to  be  taken  against  the  mortgagee  wiui  annual  rests. 

With  some  quaUfioation  perh&pa,  it  may  be  said  to  be  a  general  rule,  not  to  direct 
aoDniU  rests  to  be  made  in  the  aooounts  of  a  mortgagee  in  possession,  when  the 
interest  is  in  arrear  at  the  time  when  he  takes  possession ;  and  in  the  absence  of  any 
special  reason,  I  oonceive  that  if  a  mor^jagee  is  not  liable  to  account  with  annual 
rests  when  he  enters  into  possession,  he  does  not  become  so  liable  when  the  arrear  of 
interest  is  paid  off,  or  till  f^ter  the  whole  of  the  mortgage  debt  has  been  paid  off  by 
leoeipt  (tf  the  rents,  although  from  the  time  when  t^e  dent  ia  asoertained  to  be  paid 
€^  annual  rests  will  be  deoned,  though  none  wwe  ordered  previously. 

I  am  not  aware  of  ajiy  ease,  in  which,  al^ough  the  mcHi^agee  may  have  taken 
posseasion  under  circumstances  which  did  not  render  him  liame  to  account,  with 
annual  rests,  there  was  afterwards  a  settled  account,  by  which  it  appeared  either  that 
no  interest  was  due,  or  that  any  interest  which  was  due  was  satisfied  as  interest,  by 
being  converted  into  principal,  and  the  mortgagee  continued  in  the  receipt  of  rents 
oi  amount  more  than  sufficient  to  satisfy  the  interest  of  such  principal.  But  it 
appears  to  me,  that  such  settlement  of  account  ought  to  be  considered  as  a  rest  made 

die  parties  themselves ;  and  tJtat  the  mortgagee  continuing  in  possession  alter  Uie 
statement  of  such  an  aooount^  and  with  no  interest  due  to  him,  must,  from  that  time, 
be  dealt  with  as  a  mortgagee  who  takes  possession  .without  any  interest  being  in 
arrear. 

Declare  that  from  the  25th  of  March  1797,  when  the  account  was  settled  as  in  the 
regorb  mmtacmed,  the  annual  surplus  of  the  rents  after  satisfying  the  in-[1411-terest 
of  the  inincipal,  or  so  much  thereof  as  remained  due  ought  to  be  applied  in  reduction 
(tf  the  principal,  and  for  that  purpose  refer  it  back  to  the  Master  to  make  annual 
rests  in  the  account  of  rents  and  interest. 

Having  read  the  pleadings,  I  observe,  that  the  account  of  1797  is  not  mentioned, 
either  in  the  bill  or  in  the  answer.  There  was  in  the  year  1824  a  tender  of  £40 
which,  upon  taking  the  account  as  directed  by  the  decree,  appears  to  have  been 
£2,  5s.  7d.  lees  than  the  amount  then  actually  due  ;  and  whether  it  was  or  not 
sufficient,  being  t^e  principal  point  in  the  cause,  the  Plaintiff  has  failed  in  establishing 
his  allegation,  upon  the  mode  of  taking  the  account  which  he  appeared  to  be  entitled 
to  upon  his  bill ;  the  question  of  ooets,  under  tiieae  circumstances,  will  have  to  be 
eoondered. 


[141]  Hicks  v.  Kxat.  Auguai  7, 1840. 

Fending  a  suit  for  the  administration  of  assetSj  and  before  Hhe  accounts  had  been 
taken,  the  Attorney-General  presented  a  Delation  for  payment  out  of  the  assets,  of 
a  sum  which,  under  fiilse  representations,  had  been  returned  to  the  administrator  as 
overpaid  in  respect  of  probate  duty,  and  for  the  legacy  duty  payable  by  the 
administrator  on  his  share  of  the  residue.  The  administrator  had  wasted  the 
assets,  and  the  widow,  who  was  entitled  to  one-third,  had  not  been  paid.  Held,  that 
the  application  was  premature,  and  the  petition  was  dismissed. 

Whether  the  money  thus  repaid  formed  a  primary  charge  on  the  fund,  qucere. 

In  an  administration  suit»  the  Court  provides  for  the  payment  of  the  legacy  duty  before 
payment  to  the  legatee. 

Hmry  Gray  Keat  died  .intestate,  leaving  a  widow  and  an  only  son  Ebenezer  Keat, 
who  thereupon  becune  entitled  to  his  personal  estate.  His  widow  died  shortly  after, 
snd  Ebenezer  Keat  took  out  letters  of  administration  to  his  father,  swearing  the 
proper^  to  be  under  £12,000,  and  paying£300  for  probate  duty. 

Upon  the  affidavit  of  Ebenezer  Keat,  stating  that  a  mistake  had  been  made 
ui  the  valuation  of  the  intestate's  estate,  and  that  the  value  thereof  did  not  exceed 
^6000,  the  Commissioners  of  Stamps  returned  him  £147,  Ifis.  in  respect  of  over^d 
probate  duty.   Ebeneier  Keat  wasted  the  aseeti^  and  a  suit  was  instituted  against 
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him  in  this  Court  by  the  representatives  the  widow,  for  the  administration  of  the 
intestate's  estate  ;  t^e  usual  accounts  had  been  directed  to  be  taken  before  the 
Master,  a  sale  of  the  leasehold  property,  wbioh^was  the  only  remaining  estate,  had 
been  directed,  and  a  receiver  appointed.  No  report  had  yet  been  made  by  the 
Master.  Ebenezer  Eeat  being  oalted  upon  by  the  usual  rule  issuing  out  of  the  Court 
of  Exchequer  to  render  an  account  of  the  intestate's  estate,  rendered  one,  by  which 
it  appeared  Uiat  the  value  amounted  to  £11,000  and  upwarda,  and  the  duty  of  1  per 
oent  on  two-thirds,  bdng  the  share  of  Ebeneser  Keat,  amounted  to  £77,  8b.  lOd. 

The  Attomey-Generu  presented  this  petition  in  the  cause  praying  a  dedaration 
tiiat  the  lea89hold8  were  liable  to  answer  the  debt  of  £22fi,  3s.  lOd.,  composed  of  the 
two  above-named  sums  of  £147,  ISs.  and  £77,  8s.  lOd.,  due  to  Her  Majesty ;  that  the 
same  might  be  paid  by  the  receiver  out  of  the  rents  and  profits,  and  if  not  paid  oat 
of  the  rents  previous  to  the  sale,  then  titat  it  might  be  paid  out  of  the  jnoduce  of  the 
sale. 

Ebenezer  Keat  had  become  bankrupt. 

Mr.  J.  Bomilly,  in  support  of  the  petitaon,  contended  that  the  probate  and  legaoy 
duties  were,  under  the  statutes,  a  ^nimary  charge  on  ^e  assets,  and  ought  to  bo  paid 
in  priority  to  all  oUier  claims.* 

[148]  Mr.  Pemberton,  c<mirh,  contended,  as  to  the  probate  duty,  that  even  if  it  were 
lien  on  the  property,  wUch  he  did  not  admits  still  naving  been  once  aotaaUy  paid, 
&e  assets  had  been  released ;  and  tibat  the  Ccnnmissioners  had  no  i^t,  under  the 
statutes,  to  revert  to  the  assets  belonging  to  ot^ers^  for  payment  of  money,  whieh  the 
administrator,  by  false  representations,  bad  obtained  from  the  Commissioners. 

As  to  the  legacy  duty  on  the  son's  share,  that  it  formed  no  lien,  and  that  the 
Commissioners  had  no  right  to  throw  the  burthen  of  the  son's  legacy  duty  on  the 
mother's  share  of  the  residue. 

That  the  present  application  was  unwarranted  by  the  praotioe  of  the  Court,  and 
altogether  premature. 

Mr.  J.  Romilly,  in  reply. 

The  36  G.  3,  o.  52,  and  the  66  G.  3,  c.  184,  were  referred  to. 

Thb  Master  of  ths  Bolls  [Lord  Lan^^e].  It  appears  that  the  ^srobate  duty 
having  been  properly^  paid,  the  Commissioners,  on  the  representations  of  the 
Defendant,  returned  nim  £147,  ISs.  Upon  that  proceeding  it  would  apjiear,  tbat 
the  Ciommissioners  of  Stamps  and  the  Crown  ware  defrauded ;  and  the  question  made 
in  that  respect  is  this,  what  is  the  dtuatifni  of  the  Crown  as  against  the  estate  1  what 
is  the  demand  of  the  Crown?  and  how  is  it  to  be  enforced)  There  was  a  bmd  _fide 
debt  due  to  the  amount  stated,  which  was  bond  fide  paid ;  a  part  of  it  was  repaid 
upon  a  false  statement,  and  the  question  is,  what  are  the  righte  of  the  Crown  in 
respect  of  the  sum  so  repaid  1  It  is  argued  by  the  Petitioners,  that  the  debt  is 
remitted  to  [144]  the  veiy  same  situation  in  which  it  originally  stood ;  and  that  the 
Crown  has  the  same  rights  against  the  estate,  as  it  would  have  had,  if  the  sum  of 
£300  had  never,  been  paid.  On  the  other  side  it  is  said,  that  the  £300  was  actually 
paid ;  and  if  the  Commissioners,  having  ample  means  of  satisfaction,  allowed  them- 
selves to  be  deluded  in  this  manner,  tne  Crown  has  not,  to  the  prejudice  of  those 
entitled  to  the  estate,  the  same  remedy  which  it  originally  had. 

^e  Act  of  Parliament  is  wholly  silent  upon  this  subject ;  yet  this  petition  is 
presented  during  the  administration  of  the  estate,  in  an  early  stage  of  the  cause, 
unsupported  by  any  statement  in  the  Master's  report,  desiring  that  this  claim  of  the 
Crown  may  be  satisfied  out  of  the  assets ;  I  cannot  help  thinking  that  this  is 
premature.  I  do  not  know  how  I  am  to  arrive  at  a  satisfactory  conciUBion  upon  the 
important  point  which  has  been  raised ;  and  I  doubt  whether  I  ought  to  take  upon  me 
to  decide  it  without  the  assistance  of  another  tribunal ;  at  all  events,  it  is  not  neoenary 
to  be  decided  in  this  stage  of  the  cause. 

The  other  part  of  the  case  is  diflFerent.  Legacy  duty,  or  residue  duty,  is  payable 
out  of  the  shares  which  belong  to  the  son  and  tne  Mridow ;  the  usual  mode  is  to  pay 
the  legacy  duty  at  the  time  when  the  legaoy  is  paid  or  retained ;  and  I  do  not  find 
any  statement  here  that  there  has  been  any  appropriation  of  the  different  parts  of  the 
residue,  or  that  the  son,  who  was  entitled  to  two-thirds,  ever  did  appropriate  any 
part  to  himself,  or  retain  any  portion  in  satisfaction  of  hia  two-thirds  j  if  he  had  done 
so,  his  share  of  the  duty  would  be  payable.   It  does  not  appear  that  the  widow  has 
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noaired  anytUng,  and  nothing  has  been  retained  for  [145]  her ;  the  time,  therefore, 
lui  not  amred  for  the  payment  of  her  share  of  the  \&g&cy  duty. 

la  the  admioiitwtion  of  pr<K>erty  in  a  eauae  like  this,  care  is  always  taken  that 
the  aiMont  of  the  lemoy  duty  ehiOl  be  paid  before  the  party  receives  anything  by 
theoiderof  the  Court  <36  G.  3,  a  62,  a.  26).  Then  why  »  there  to  be  a  petition  m 
this  sti^  of  the  cause  desiring  the  payment  of  the  duty  upon  the  sban  of  the 
midue  said  to  be  retained  f  .     ,     i.         ^  -  j 

It  is  aaid  th«re  is  a  portion  of  the  estate  existing  in  specie— that  the  son  retained 
Us  sham  of  th«  residue,  and  that  therelore  the  dal^  on  this  ought  to  be  paid  out  of 
what  remains ;  in  what  diaraeter  ha  retained  that  ahare  of  the  residue  we  do  not 
bnw ;  but  it  appears  that  the  portion  of  the  estate  now  existing  in  specie  u  m  a  due 
course  of  administration.  I  think  this  amdieadon  is  nremature:  whatever  may  be 
ultimately  asoertained  to  be  his  share  of  the  residue  will  no  doubt  be  secured  tor  the 
payment  of  the  legacy  duty.  This  Court  would  make  no  order  for  a  party  to  reoerve 
any  share  of  the  legacy  till  the  duty  has  been  secured ;  and  I  do  not  understand,  why 
the  Court  is  to  interpose  at  this  early  stage  of  the  cause  to  order  this  payment  out 
rf  the  specific  portion  of  the  assets,  when  it  has  not  been  ascertained  that  it  has  been 
letauied  in  satisfaction  of  this  party's  shai«.  I  do  not  give  my  opinion  upon  the 
Ksl  qneation,  this  is  not  the  time  for  it ;  and  I  even  doubt  whether  the  first  question 
can  be  propMly  dedded  in  this  Court  I  make  no  order:  and  the  petition  must  be 
dismissed. 

[146]  Ford  v.  Fowler.  July  24,  Aitgutt  7, 184a 

[&  a  9  L.  J.  Ch.  (N.  S.),  362 ;  4  Jur.  958.   See       v.  ^tor«s^«^«<w^.  J867, 
L  B.  4  £q.  624 ;  see  also  oases  odlested  in  Mews'  Digesti  vol  xv.  p.  1S42.J 

A  testator  bequeathed  to  his  daughter  the  wife  of  B.,  a  le^y  of  X10,000,  pay- 
able six  months  after  his  decease;  and  he  Teeemmended  his  daughter  and  her 
hnslwid  to  settle  it^  together  with  sneh  sum  of  money  of  the  husband  as  he  should 
ehoose^  for  the  benefit  <rf  A.  and  her  chikiren.  Held,  a  tmst  for  the  children,  and 
that  die  le^c^  did  not  lapse  by  the  death  of  A.  in  the  lifetime  of  the  testator. 

In  thia  case  the  testator  William  Fowler,  after  beqneathing  to  hi«  daughter 
Eliabeth  W.  Fowler  X10,000,  to  be  paid  to  her  in  six  months  next  after  his  decease, 
sad  to  his  son  John  W.  Fowler,  the  sum  of  £10,000  to  be  paid  to  him  in  like  mwme^ 
SKpreased  himself  as  follows:  "I  also  give  and  bequeath  to  my  danghter  Sarah 
Matilda,  the  wife  of  William  Foid,  &c,  the  sum  of  £10,000  to  be  paid  to  her  m  like 
nHnner ;  and  /  reeommmd  to  my  said  daughter  and  her  said  husband,  that  they  do 
forthwith  settle  and  assure  the  said  sum  of  £10,000,  together  also  with  auoh  sum  ^ 
money  of  his  own  as  the  said  William  Ford  shall  ohoose,  for  the  benefit  of  my  bbkI 
dao^ter  Sarah  Matilda,  and  her  children. 

The  datu^ter  Sarah  Ihlatilda  died  in  the  lifetime  of  the  testator. 

Thia  biU  waa  filed  by  the  infant  children  (rf  Sarah  Matikla  Fold,  by  the  father, 
and  next  friend  against  the  exeoators  and  the  residuary  legatees,  for  payment  of  the 
hoev  of  jeiO,005.  ^  . 

llM  infant  Plaintilb  contended,  that  the  words  of  reeommendatioa  created  a  tmst 
for  them.  ,      ,  ^.  ^  ^. 

The  residuary  legatees  insisted,  that  no  trust  had  been  ereated»  and  that  tlie 
legscy  had  Upsed  by  the  death  of  the  testator's  daughter  in  his  lifetime. 

Mr.  Pemberton  and  Mr.  Osborne,  for  the  Plaintiffs. 

Mr.  Kindenley  and  Mr.  Hallett,  emirit.   [147]  Maim  v.  KeigJUey  (2  Ves.  jun.  333, 
M»),  Wrida  V.  Aikms  (17  Ves.  266;  and  19  Ves.  299;  and  G.  Cooper,  Ul  j  2 
Cb.  Ab.  291),  Ledun^e  v.  lavie  (2  MyL  A  K.  197),  Bade  v.  Bade  (6  Mad.  118), 
CmUs  V.  ^ppm  <6  Mad.  434). 

Mr.  FemWton,  in  mfiy,  ,  , 

Angutt  7.  The  Mastbb  of  thb  BoU£  [Lord  Langdale].  I  am  of  o^on  that 
a  trust  waa  created.  The  word  "reoommend"  as  here  empk>yed  is  immrative, 
aeeording  to  the  authority  of  several  oases;  the  snbiect  of  the  reeomniendatiai^  the 
di^ontkm  of  which  tiie  testator  had  power  to  command,  waa  the  certain  definite 
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mm  of  ;£10,000,  and  the  octets  of  the  noommendation  were  the  ehildren  of  th« 
daughter.  I  am  of  opinioD,  that  the  htuband  could  not  have  claimed  the  legaey  in 
right  of  his  vif^  and  that  the  wife  oonld  not  have  daimed  it  for  her  own  use.  A 
setUement  npon  the  wife  and  children  was  intended  hy  the  testat<H-  to  be  made  Inr 
tbe  husband  and  wife.  The  wife  bein^  dead,  Uke  settlement  canned  be  made;  and  I 
of  opinion,  that  the  children  are  entitled  equally.  It  was  argued  that  the  sal^eet 
was  uncertain,  because  the  testator  recommendM,  that  besides  the  £10,000  of  hii 
own,  Bomething  of  the  husband's  to  be  setded  also ;  but  there  being  certainly  as  to 
that  which  was  in  the  teatattMr's  power,  the  toiiat  as  to  this  does  not  fail,  beeanse  tlM 
testator  ezmMsed  a  wish  as  to  sonMthinff  over  whioh  he  had  no  power.  His  wish  « 
recommencution  that  the  husband  AomA  setUe  something  of  his  own  is  perieet^ 
oonsiBtent  with  his  wish  or  recommeodatioii  that  the  whole  <rf  tiie  £1(^000  inoold  n 
settled,  whether  the  husband  settied  anything  or  not. 


£148]  Knight  v.  Knioht.  Dec  17, 18, 19,  20,  21, 1839 ;  Augml  7,  1840. 

fS.  C.  9  L.  J.  Ch.  (N.  S.).  354  i  4  Jur.  839 ;  and  in  House  of  Lords  (sub  nom.  KniglU 
T.  Boughton),  11  Q.  &  F.  513  ;  8  E.  R.  1I9B ;  8  Jur.  923,  ^  Holmeadale  v.  West, 
1866,  L.  B.  3  £q.  485;  SheOew  v.  mOley,  1868,  L.  B.  6  £q.  644;  SUit  t.  EWi, 
1875,  44  L.  J.  Ch.  226 ;  /n  n  Oldfiehi  [1904],  1  Ch.  553.] 

Principles  of  oonstmetlon,  in  oases  of  yrecatory  words  in  wills,  and  the  requimtsi  to 
enable  Uie  Court  to  construe  them  as  imperative. 

Where  property  is  ffiven  absoluteljr  to  one,  who  is  by  the  donor  recommended, 
intreated,  or  wisheo,  to  dispose  of  it  in  favour  of  another,  the  words  create  a  tnit, 
if  they  are  sucJi  as  ought  to  be  construed  imperative,  and  the  subject  and  objwU 
are  certain :  tiius,  if  a  testator  gives  £1000  to  A.  B.,  desiring  wishing,  reoomnuDd- 
ing,  or  hoping  that  A.  B.  will,  at  his  death,  give  the  same  sum  or  any  oertain  part 
to  C.  D.,  a  trust  is  created  in  favour  of  C.  D. 

Bequest  to  A.  B.  of  a  residue,  with  a  recommendation  to  him  f^ter  his  death  to  givo 
it  to  his  own  relations,  or  such  of  his  own  rdations  as  he  shall  think  most  dewiT' 
in^  or  as  he  shall  choosy  has  been  considered  suffioieotly  certain  both  as  to  sobjsob 
and  object,  as  to  create  a  farast 

Where  it  is  to  be  ooUeeted  that  the  doaae  did  not  intend  the  wwds  to  be  impvatinb 
or  if  the  first  taker  was  to  hare  a  discretionary  power  of  withdrawing  any  part  of 
the  subject  from  the  object  of  the  wish,  or  if  the  objects,  or  the  interests  th^  an 
to  take,  are  not  ascertained  with  sufficient  certainty,  no  trust  is  created. 

A  testator,  R.  P.  K.,  was  entitled  to  real  estates  in  tail  male,  with  remainder  to  bit 
cousins  in  tail,  with  remainder  to  himself  in  fee  as  riffht  heir  of  the  settlor,  ai  to 
part  under  a  settlement,  made  by  his  grandfather,  and  as  to  other  part  under  tiie 
will  d  his  same  grandfather.  B.  P.  K.  suffered  a  recovery  and  acquired  the  fee- 
simple.  He  afterwards  made  his  will,  by  which  he  devised  all  his  estates,  real  sad 
personal,  to  his  brotiier  T.  A.  E.,  if  Uving  at  his  decease,  and  if  not  to  T.  A.  K.^ 
son,  T.  A.  K.  the  younger,  and  in  case  he  should  die  bef(x«  tiw  testator,  to  liii 
eldest  scm  or  next  descendant  in  the  direct  male  line ;  and  in  case  he  should  lean 
no  meh  deseendant,  to  the  next  male  issue  of  his  said  l»other,  and  his  oeit 
descendant  in  the  direct  male  line ;  but  in  ease  that  no  such  issue  or  desceodant  of 
his  said  brother  or  nephew  should  be  living  at  the  time  of  hk,  the  teatatorV 
decease,  to  the  next  descendant  in  the  direct  male  line  of  his  said  grandhtther, 
according  to  the  purport  of  his  will  under  whioh  the  testator  inherited  wose  estatsi 
whioh  his  industry  had  acquired,  &o.  He  constituted  the  person  who  ahoidd 
inherit  his  said  estates  his  eole  executor  and  trustee,  to  carry  the  same  and  eveiy- 
thin^  therein  duly  into  execution,  "  confiding  in  the  approved  honour  and  int^ty 
of  his  family  to  take  no  advant^  of  any  teohnii^  inaccuracies,  but  to  admit  m 
the  comparatively  small  reservations  whidi  be  made  out  of  so  Is^  a  propeitf 
aooording  to  the  vhan  and  obrioue  m<«mtng  of  his  woitls :  he  ^en  gave  sonas 
small  le^udea,andl  proceeded  thus:  " I inut  to  the  UbardiUy  of  my  Meeeuon  to  mtvi 
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wiy  othm  of  mi/M  aervania  and  ttmamta  aeeording  to  their  deserts,  and  to  their  jvsiiee  «H 
axUHMM^  the  eitaies  m  Me  male  meeessionj  aeeording  to  the  todl  of  the  fomder  of  the 
famUif,  nuf  abote-mmud  ffrmtdfather."  T.  A.  K.  sarviTed  tli«  tedtator.  Held,  that 
the  wwds  were  not  BiiffieieDtly  impoatdTe,  and  that  tiu  anbject  intended  to  be 
•flacted,  and  the  interarts  to  ha  enjoyed  by  tiie  objecta,  were  not  anffioientiy  defined 
to  oceate  »  trnat  in  hrrcnr  of  tiie  mala  une,  and  that  T.  A.  E.  took  the  property 
onfottered  by  any  tnut  in  favour  of  such  male  Ime. 

ffiehard  Knight  being  entitled  to  the  manora  of  Leintwardine  and  Downton, 
executed  an  indenture  m  settlement,  dated  the  26th  of  April  1729,  and  made 
between  himself  and  Elisabeth  his  wife  of  the  [149]  first  part;  his  four  sons, 
Eicbard  Knight  the  younger,  Thomas  Knight,  Edward  Knight,  and  Ralph  Knight, 
<tf  the  second  part;  and  William  Bradley  and  Joseph  Cox  of  the  third  part:  and  it 
VIS  thereby  witnened  that  the  said  Bicfaard  Knight,  for  the  love  and  affection  which 
he  bore  to  hia  said  wiSe  and  sons,  and  fw  settling  an  annuity  by  way  of  jointure 
npOD  his  wife  in  lieu  of  dower,  and  "for  settling  and  assuring  the  herediiaTnents  fAerm- 
«/W  menHonedf  to  eoniimie  tn  the  name  and  blood  of  the  said  Biehord  Knight  the  elder,  so 
long  at  U  should  please  Abnightp  God,"  &a ;  and  to  the  end  that  the  hereditaments 
muht  be  settled  and  establiued  to  and  for  the  uses,  intents,  and  purposes,  and  upon 
•u  under  the  powers,  provisoes,  limitations,  and  agreements  after  expressed,  he,  the 
Mid  R.  Knif^t,  conveyed  the  manors  of  Leintwardine  and  Downton,  and  the 
liereditamentB  therein  described,  to  trustees,  to  the  use  of  himself  for  life ;  and  after 
Ids  decease,  to  the  use,  intent,  and  purpose,  that  his  wife  might  reeeive  the  annuity 
tberdn  mentioned,  with  powers  of  distress  and  entry,  and  subjeot  to  the  annuity, 
sod  the  remedies  for  the  recovery  thereof,  to  the  use  of  Richard  Knight  the  younger 
sod  his  aasigns  f«r  life ;  with  remainder  to  the  use  of  the  trustees,  to  preserve  oou- 
tingent  remunders ;  with  remainder  to  the  use  of  the  first,  second,  third,  fourth, 
fifth,  sixth,  and  all  and  every  other  sons  of  the  body  of  the  said  Richard  Knight  the 
Toonger,  on  the  body  of  his  then  wife  to  be  b^;otten,  and  tiie  heire  male  of  each 
mis;  wit^  remainder  to  the  use  of  the  sons  ol  we  body  of  the  said  lUdiard  Knij^t 
die  yoanger,  begotten  on  the  body  of  any  other  w^e  in  tail  male ;  with  remainder  to 
the  OSS  <n  his  son  Thomas  for  life ;  with  remainder  to  the  sons  of  Thomas  successively 
in  tail  male ;  with  remainder  to  the  use  of  his  son  Bldward  and  hie  assigns  for  his 
fife ;  with  remainder  to  the  sons  of  Edwud  successirely  in  tail  male ;  with  [160] 
remainder  to  the  use  of  his  son  Ralph  and  his  assigns  for  life ;  with  remainder  to  the 
KHis  of  Ralp^  successively  in  tail  male ;  with  remainder  to  the  use  of  the  right  heire 
of  Richard  Kni^t^  the  settlor  himself ;  the  deed  oontained  powers  of  jointoring  and 
IflasiDg. 

Richard  Kni^t,  by  his  will  dated  the  27th  day  of  October  1744,  devised  bis  real 
flststes  to  trustees,  to  the  uses,  trusts,  intents,  and  with  and  upon  and  under  the  same 
powers,  provisoes,  limitationSi  and  augments  as  he  bad  theretc^ore  settled,  conveyed, 
sod  asnued  the  manor  of  Leintwardine ;  and  he  directed  the  residue  of  hia  penonal 
estate  to  be  laid  oat  in  tlie  purehase  <A  lands,  to  be  settled  to  the  same  usee. 

"Hie  testator  died  on  the  6th  of  February  174&,  leaving  his  four  sons  surviving 
Um.  Kchard,  the  eldest  son,  died  in  1 76S,  without  leaving  any  issue  male.  Thomas, 
As  second  son,  who  died  in  1764,  was  the  father  of  the  testator  Itiohard  Payne 
Knight  and  of  Thomas  Andrew  Knight.  Edward,  the  third  son,  who  died  in  1780, 
«u  the  grandfathw  of  the  Plaintiff  John  Knight,  and  of  the  Defendant  Thomas 
Knight  Ralph,  the  fourth  son,  died  in  1 704,  leaving  two  sons,  both  of  whom  died 
Imgago  without  issue  male.    (See  the  pedigree  in  the  next  page.) 

The  eldest  son,  Richard  Kn^t»  enioyedthe  estates  untu  his  death  in  1765,  and 
*u  succeeded  by  his  nephew  Richud  Parae  Knia^t,  who  held  the  estates  until  his 
desth  in  1824. 

Richard  Payne  Knight  being  tenant  in  tail  of  the  estates,  suffered  common 
neoveries  timo^  and  biving  thereby  barred  the  entail,  became  the  owner  thereof 
in  fee. 

[IBl]  On  the  3d  of  June  1814  he  made  his  will.  At  that  time,  his  nearest 
rdram,  and  the  next  male  descendant  from  Richard  Knight  his  grandfather,  was  his 
htMiheT  Thomas  Andrew  Knight,  who  had  an  only  son,  Thomas  Andrew  Knight,  the 
jroonger;  after  lua  Iwother  and  nephew,  the  next  male  descendants  from  Richard 
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Knight  the  grandfather,  were  t^e  Plaintiff  John  Kaight  and  h^  Bonf,  and  tbe 
Defendant  Thomas  Knight  and  his  8one.(l) 

The  will  was  exiwessed  as  follows : — "  I  give  and  bequeath  all  my  ettaks,  real  and 
personal  (except  suoh  parts  as  are  hereinafter  exoepted),  to  my  brother  Thomas 
Andrew  Knight,  should  he  be  living  at  the  time  of  my  decease ;  and  if  not^  to  his 
son  Thomas  Andrew  Knight  the  younger ;  and  in  case  that  he  should  die  before  me, 
to  his  eldest  son  or  next  descendant  in  the  direct  male  line ;  and  in  case  that  he 
should  leave  no  such  desoend-[lB2]-ant  in  the  direct  male  line,  to  the  next  male  issue^ 
of  my  said  brodur,  and  his  next  cmoendaot  in  the  direct  male  lue ;  iMit  in  eue  tJiat 
no  suoh  issue  or  desocDdaot  (rf  my  siod  brother  or  nephew  shall  be  living  at  the  time 
(rf  my  deoMse,  to  the  next  deumdant  m  the  dtred  male  Une  of  mv  kUe  gnmdfaffur, 
Bitkttird  Knighi  of  DotaUon,  aceording  to  the  purport  of  hie  toiU,  wader  umcft  /  hme  mherifed 
those  estates  wkidt  his  industry  and  abilities  had  acqmred^  amd  of  w&tcA  he  had  therefore  the 
best  right  to  dispott ;  subject,  nevertheless,  and  liable  in  every  case  to  the  following 
reservations  and  deductions  out  of  the  rents  and  profito  thereof,  which  I  give  and 
bequeatJi  to  the  purposes  and  in  the.  manner  following,  viz. :  in  the  first  plaoe,  I  give 
and  bequeath  the  sum  of  £300,  to  be  distributed,  within  one  month  after  my  decease, 
among  the  poor  of  the  several  parishes  of  Downton,  Burington,  Aston,  Elton, 
Leintball,  Starkes,  and  the  northern  division  of  Leibtwaidine,  ul  in  d»  oonnly  oi 
Hereford,  in  such  portions  to  each  individual  pauper  or  ^oor  hmily  as  iny  ezeoutor, 
or  suoh  person  as  he  shall  appoint  for  that  purpose,  shall  think  equitable  and  ex^edient^ 
on  o(mdition  that  no  diminution  ctf  the  parish  allowance  to  any  person  reoeiTixig  the 
same  sbdl  be  made  in  consequence  UiereoL" 

"  And  I  do  hereby  constitute  and  appoint  the  jMrson  who  shall  inhwit  my  aaid 
estates  under  this  my  will  my  sole  executor  amd  tsustbs,  to  earry  the  same  amd  every 
thing  contained  therein  duly  into  exeaUtm ;  confiding  in  M«  approved  honour  amd  imiegrily 
of  my  family^  to  take  no  advantage  of  amy  techmieal  utaceuraau,  but  to  admit  aU  the 
comparatively  smaU  reservations  to^eh  I  make  out  of  so  large  a  property,  according  to  the 
plain  and  obvious  meaming  of  my  VBordsj  aooordingly  I  give  and  bequeftdi  in  the  second 
place,  oat  of  the  said  reserved  rents  and  profits,  the  weekly  sum  of  2fis.  of  good  and 

(1)  PEDIGREE. 

RICHABD  KNIGHT  (the  founder) 
died  1745. 

 I  


Bicbard 
died  8.  p.  in  1765. 


Thomas 

died  1764. 


Edward 
died  1780. 


Iph 
died  1754. 


Richard  Payne  KNitiHT 
(the  testator) 
bom  1760,  died  s.  p.  1824. 


Thomas  Andrew 
died  1838. 


Thomas  Andrew, 
died  I.  p.  1827. 


Three  daoghters. 


Thomas  of 

Henley  HaU 
died  s.  p.  1803. 


Charles 
died  a.  p.  1763. 


Five  sons,  who 
died  s.  p.  the 
sarvivor  m  1812. 


John  (rf  Lea 
Castle  died  1795. 


John  of  Wolverley  (Plaintiff) 
bora  1767. 


Three  sons  (Phintiffs). 


Thomas  of  Pap  GasUe 
(a  Defendant) 
bom  1776l 

Four  Mns  and  three 
gnadsons  (Defendanta). 
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lavfal  TMoey  of  Great  Britain  to  my  faithfid  old  servant  Ann  Payne,  [10^  to  be 
paid  into  her  hands  every  seventh  da}r,  commencing  from  the  day  of  my  decease,  so 
Tfmg  as  she  shall  live.  And  I  also  give  and  bequeath  the  sum  of  £3  weekly  oat  of 
(be  said  reserved  rente  and  profits,  to  Im  paid  in  the  same  manner  into  the  hands  of 
CkraHne  EKabeth  Gengory,  commonly  called  Ford,  of  No.  4i  Wella  Street,  Oxford 
Boad,  LondMi,  as  a  rerard  for  ^  ammonate  kindnesa  and  rineerity  with  which  ahe 
has  sinyB  beh&ved  towards  mc^" 

"And  I  mOFMver  give  and  beqneath  all  coins  and  medals,  and  all  wrought  and 
Kclpcured  artiolea  in  every  kind  of  metal,  ivory,  and  gems  or  precious  stones, 
together  with  all  deacriptive  catalogues  of  the  same,  and  ul  drawings,  and  books  of 
dnvin^  of  every  kind,  which  shall  be  found  in  the  gallery  or  western  room  of  my 
Iwuse  m  Sobo  »iaare,  to  the  British  Museum,  on  condition  that,  within  one  year 
sfter  my  decease,  Hu  %exi  deteendani  in  the  direct  nude  Une  then  Using  of  my  abov^named 
frmdfoMer  be  made  an  hereditary  trustee,  with  all  the  privilwes  of  the  family  trustees, 
to  be  oontiniied  in  perpetual  succession  to  his  next  descendants  in  the  direct  male 
Uoe,  ao  long  as  any  shall  exist  (see  5  O.  4,  c.  60) ;  and  in  case  of  their  failure,  to  the 
aext  in  tiie  f«nale  line ;  and  also  oa  condition  that  all  duties  and  other  expoiaes 
atteodiiig  Uie  taking  poaiea8i<»i  d  and  removing  the  said  articles  be  paid  oat  of  die 
funds  of  the  said  Butseam.  I  had,  in  a  will  which  I  hereby  revoke,  bequeathed  these 
sttides  to  the  Boyal  Academy ;  and  it  is  not  out  of  any  change  of  sentiment  or 
dimepect  towards  that  body  that  I  now  alter  that  bequest,  but  beoanae  I  think  tfaa^ 
oader  the  r^olations  now  adopted  in  the  Museum,  they  will  be  of  more  service  to 
the  aeademidanB  and  students,  as  well  as  to  the  pnblic  at  large,  if  added  to  those  of 
my  Itte  respected  friends  Townley  and  Cratohrode,  so  as  to  [IM]  make  one  great 
eoUectioD,  such  as  no  other  nation  can  boast,  and  afford  a  more  complete  c(nnparative 
Tie*  oS  the  rise  and  pn^ress  of  imitative  art  than  Is  anywhere  else  to  be  obtained. 
/  bmit  te  the  l&eraUty  of  my  sueceseors,  to  reward  any  caters  of  my  oid  tervanis  and  tenants 
monUn^  le  ^eir  demit,  and  to  their  jtuHce,  tn  continuing  the  estates  t»  the  male  sueeesaon, 
ateenting  to  the  imU  of  the  founder  ef  the  famihf,  my  atose-nmud  grandfathar^  Bidmd 

Biohard  Payne  Knight  died  tite  29th  of  April  18S4,  and  his  brother  Thomas  A. 
Eniriit  jvoved  his  will 

The  state  tA  the  family  was  not  altered  during  the  time  which  elapsed  betvreen 
the  date  of  this  will  and  the  death  of  Richard  Payne  Kni^t. 

Thomas  Andrew  Knight  took  possession  of  the  estates,  and  certain  indentures, 
dated  the  27th  and  SSth'days  of  December  1826,  and  made  between  Thomas  Andrew 
Knight  of  the  first  part,  Thomas  Andrew  Knight  the  younger  of  the  second  part,  and 
TbcoMs  Pendarvea  Staokhouse  of  the  third  part,  were  executed :  wherd>y  after 
redting  Aat  it'was  apprehended  that  Thomas  Andrew  Knight  was  not  made  subject 
to  or  bound  by  any  trust  of  the  will  of  B.  P.  Knight ;  or  if  oound  by  a  trust,  that  he 
ai^t  exercise  <x  perform  the  same  trust,  by  settling  the  devised  real  estate  on 
niornas  Andrew  Kni^t  tiie  younger,  his  only  son  in  tail  male,  uid  by  settling  ^ 
personal  estate  <Mi  him  and  tiie  hMis  nude  of  his  body,  subject  nevertheless  to  an 
astato  for  the  life  of  himself  therein  ;-and  that  T.  A.  Kni^t,  with  the  consent  and 
if^irohation  of  his  said  son,  bad  detertnined  to  settle  tiie  said  reti  and  personal  estate 
*<>c<>i^gly 't  it  vas  witnessed  that  he  convened  the  said  real  estates  to  a  trustee  and 
his  heirs,  to  the  use  of  Thomas  Andrew  Knight  for  life,  [1561  without  impeachment 
of  waste ;  wiUi  remainder  to  the  use  M  Thomas  Andrew  Knight  the  younger,  and  the 
httrs  male  of  his  body  lawfully  issuing ;  with  remainder  to  the  use  of  Thomas  Andrew 
Knight  in  fee,  subject  nevertheless  to  the  trusts,  if  any,  created  by  the  will  of  the 
nid  R  P.  Knight,  and  which  were  not  thereby  periormed  and  duly  executed.  By 
^  same  dee£  the  personal  estate  was  limited  to  a  trustee,  in  trust  to  permit 
Thomas  Andrew  Knidit  to  nse  the  same  during  his  life ;  aiid  after  his  death,  in  trust 
for  Thomas  Andrew  Knight  the  yonnger  and  tine  heirs  of  his  body. 

In  Trinity  term  1836,  aeomnHm  recovery  was  suffered  of  sncn  of  the  real  estates 
St  were  sitoate  in  Uie  county  of  Herefwd,  and  Thomas  Andrew  Knight  and  his  son 
Thomas  ,Andraw  Knight  the  younger  were  vouched  therein,  and  the  uses  thereof 
vers  declared  to  be  in  favour  of  TiKimas  Andrew  Knight  in  fee. 

On  the  30th  of  November  1827  Thomas  Andrew  Knight  the  younger  died 
intestate  and  withoat  issue,  and  his  fatiier  Thomas  Andrew  Knight  become  nis  legal 
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penond  rdprecentatiro.  The  tnutee  of  the  deeds  of  Dtomhec  1826  effeennrdi 
died,  and  the  Defendant^  Edward  W.  W.  Pendarvei,  wa*  Ui  legal  penonal 

representative. 

Thomas  Andrew  Knight  the  elder  aftumrds  executed  oertain  indenturei,  dated 
the  24th  and  2St^  of  April  1836,  the  release  being  made  between  Thomas  Andrew 
Knight  of  the  one  part  and  Sir  William  Edward  Bouse  Boughton  of  the  otho-  part; 
and  after  reoiting  tnat  doubts  were  entertained  whether  Thomas  Andrew  Kni^kt  was 
not  tmant  in  tail  at  law  or  in  equity  of  the  lands  therein  mentioned,  being  lands 
devised  by  the  will  of  tiie  said  Bidurd  P.  Eiiu;ht»  and  that  he  waa  desirouB  Mid  had 
p-fUS]  detamined  to  bar  tike  same  estate  tai^  if  any,  and  enluge  his  estate  and 
interest  therein  to  a  fee-simple,  it  was  witnessed  that,  in  pursuance  of  the  aid 
determination  and  of  the  statute  of  the  3  &  4  W.  4,  o.  74,  Thomas  Andrew  Kni^t 
conveyed  the  lands  in  Middlesex,  Salop,  and  Gloucester,  discharged  of  all  estates  in 
tail  and  intereste  (rf  the  nature  of  estates  tail,  to  Sir  William  Edwwd  Kouse  Bouditni 
and  his  heirs,  to  the  use  of  Thomas  Andrew  Kn^t  in  fee.  llu  memorial  <n  this 
deed  was  duly  enrolled. 

On  the  6th  of  February  1838  Thomas  A.  Knight  tJie  elder  made  his  will ;  and 
thereby,  after  bequeathing  oertain  l^acies,  he  stated  that  in  die  lifetime  ot  his  son 
they  had  fully  considered  and  arrangra  as  to  the  settlement  and  future  disposition  of 
the  real  and  personal  estate  d  whidi  his  late  brother  R  P.  Knight  had  cued  oeiaed 
and  poBsessedl,  over  whudi  they  had  a  dispoeuig  power,  and  aeocnmiigly  iiad  fizeeated 
the  deeds  <A  the  27tb  and  26th  of  December  1626 ;  and  that  it  was  dbe  avowed  and 
fixed  determination  of  his  said  deceased  son,  expressed  to  him  in  conferences  and 
consultations  between  them  on  the  subject  of  tiieir  family  interests  and  affairs,  tbat  if 
it  had  pleased  God  that  his  said  son  should  survive  him  and  become  possessed  of  the 
said  real  estate,  and  have  no  issue,  he,  the  said  son,  would,  in  that  event,  settle  or 
otherwise  devise  or  bequeath  the  property  of  the  said  R.  P.  Knight  unto  or  amongst 
or  for  the  benefit  of  his  three  sisters  Frances  Acton,  Elizabeth  Walpole,  and  Charlotte 
Lsdy  Boughton,  or  their  issiMS,  &o.,  in  such  manner  as  he  should,  under  existing 
drcnmstances,  for  the  time  being  and  from  tame  to  time  think  most  fitting  ana 
expedient ;  his  said  son  considering  that  it  would  be,  on  his  part,  an  act  contrary  to 
every  principle  of  natural  and  moru  justice,  if,  in  the  events  (u  his  surviving  him  and 
leaving  no  issu^  whereby  the  power  [157]  (tf  disposing  ct  the  said  real  eatate  would 
reside  and  rest  solely  in  himul^  he  should  pass  by  and  disinherit  tiiose  ao  nearfy 
connected  in  blood  with  him  as  his  aiaten  mm  their  iaaue  and  descendants,  in  order 
to  prefer  and  benefit  remote  relations'  deacendanta  in  tiie  m^  line  (rf  his  great  gcand- 
&.ther  Bicfaard  Knight;  and  that  therefore,  as  under  the  calamitous  and  heavily 
afflicting  event  which  had  happened  in  the  deatii  of  his  son  the  power  and  right  of 
disposing  of  the  real  estate  of  his  brother,  as  well  freeholds  in  fee  and  for  lives,  as 
copyholds,  and  also  his  personal  estate,  had  devolved  on  him,  he  thereby,  in  accord' 
ance  with  tiie  wishes  and  intentions  of  his  son,  &o.,  and  in  the  events  before 
mentioned,  and  also  according  to  his  own  sense  of  justice,  and  wish  and  desire  in  all 
tilings,  made  his  said  will,  and  thereby  devised  and  bequeathed  all  his  rc^  estates^ 
ocnnprisinff  as  well  those  which  were  his  late  brother'a  as  his  own  (wit^  cwtain 
exception^  to  Sir  W.  E.  Bi,  Bonuditon  and  (^uvlotte  his  wife,  and  aoch  son  as  therein 
mentioned  ctf  tiw  aaut  Sir  W.  £.  R  Bong^tcm  and  C%ariotte  his  wife.  And  in  caae 
it  should  therMftor  be  decided  tiut  he  lad  not  the  power  of  disposing  of  the  eetatea 
and  property  which  belonged  to  his  late  brother,  but  which  upoa  the  assumption  and 
full  conviction  that  they  did  belong  to  him,  and  that  he  had  such  power,  he  had 
included  in  the  aforesaid  general  devise,  thm  he  devised  his  own  estate  in  the  maoner 
therein  mentioned.  He  then  stated  his  will  to  be,  that  the  costs,  &o.,  of  the  said  Sir 
W.  E.  R  Boughton,  and  every  other  party  interested  in  his  will,  in  establishing  his 
right  to  the  estates  of  his  late  brother,  and  of  any  appeal  to  the  House  of  I^ids, 
should,  in  case  the  decision  should  be  pronounced  against  his  claim,  and  sudi  costa 
should  not  be  delved  to  be  paid  out  of  such  estate  of  his  said  late  brotiier,  be  charged 
upon  and  payable  out  of  his  own  copyhold  and  leasehold  estates. 

[168]  And  the  same  testator,  ^ter  giving  vuious  other  directions  by  hia  will, 
further  provided,  that  if  bv  the  judgment  it  alrauld  be  ultimately  deoded  ^at  he  had 
not  the  right  and  power  ol  disposing  of  the  aaid  real  rad  personal  estates  <d  his  said 
brother,       as  he  had  done  by  that  hii  will,  thai,  and  in  such  case  only,  and  if  under 
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any  devise  and  beqnwt,  limitation,  or  power  in  hit  said  brothftr's  will  eontatned,  ha 
wu,  in  oonsequence  erf  hilure  of  fait  own  issue  male^  aatborized  and  empowered  to 
diraet  the  order  of  snocession,  and  appoint  the  real  and  personal  estate,  &&,  to  such 
one  or  more  of  the  male  descendants  of  his  grandfather,  Biehard  Knight,  as  he  should 
tlunk  most  proper,  he  thtfeby  in  exercise  of  his  best  judgment  and  discretion,  and 
m  order  to  eontinue  and  ;preserre  the  real  estate  in  the  male  line  of  the  f^tmily 
daieeoded  from  lUchard  Knight,  by  limiting  and  iq^inting  the  same  in  muiner  after 
Bsntioned  to  the  pwsons  in  succession,  whom  be  considered  the  most  likely  to  keep 
sad  preaem  tlw  aame  in  the  family,  but  nibjeot  to  the  previous  devises  aod  bequests, 
g»Te  and  deriaed  the  real  estates  which  were  the  (ooperty  of  his  late  brother  to  his 
eooiin  the  Defendant,  Thomas  Kniffht  of  Fap  Castle,  for  life,  and  after  his  death  to 
Jtdin  Knight,  his  second  scm,  and  the  heirs  male  of  his,  body  lawfully  issuing,  with 
odier  remainders  over. 

Thomas  A.  Knight  the  elder  died  in  May  183S. 

Previously,  however,  to  this  event,  John  Knight^  who  was  the  male  heir  of 
Bicbard  Knight  (rf  Downton  who  died  in  1745  (see  praigree,  3  Beav.  161  (n)),  together 
with  his  three  sons,  filed  this  bill  in  May  1 836,  s^nst  Thomas  Andrew  Knight  the  elder 
and  othwa ;  raaying  a  declaration  that  acoordmg  to  the  true  oonstructioD  of  the  will 
at  Bidiard  Fayne  T159]  Knight  deceased,  all  the  real  and  all  the  residue  of  the 
penonal  estates  of  ^hud  Payne  Knight  ought  to  be  eonv^ed  and  assigned  in  such 
■annar  aa  bast  to  secure  the  enjoyment  thereof  to  the  male  desoendaats  of  Biohaid 
Kni|^  the  gnndfather,  as  long  as  the  rules  ol  law  uad  equity  irould  permit;  and 
that  the  same  oa^t  to  be  so  linuted  that  Thomas  Andrew  Knieht  shoula  have  a  life- 
estate  therein,  with  such  remainder  to  his  iasue  male  and  to  tuM  Plaintiffs  aa  mij^ 
best  answer  the  purposes  aforesaid,  and  for  accounts,  &c 

Subsequently  to  the  date  of  his  will,  Thomas  Andrew  Knight  the  elder  put  in  his 
sntWCT  to  the  ori^nal  bill  in  this  cause^  and  thereby  claimed  under  the  will  of 
Biehsid  Payne  Knight,  with  or  without  the  aid  of  the  further  title  derived  under  the 
iodeotures  of  the  27th  and  28th  of  December  182C,  aod  the  indenture  of  the  23d 
day  of  Mareh  1826,  and  the  recovery  suffered,  and  tiie  said  indentures  of  the  24ith 
and  26th  of  April  1836,  to  be  absolutely  entitled  to  the  whole  of  the  real  estates  of 
ths  testafew,  Biohard  Pa;^ne  Ktt^[;htt  in  fcMimple  and  under  the  said  will,  or  as  next 
cf  kin  of  Thomas  A  Knight  the  younger  deceased,  to  be  absolutely  eotitied  to  the 
l«sseh(M  and  persmal  estate  of  the  said  testator. 

Thomas  Andrew  Knight,  as  before  stated,  cUed  on  the  Utitcrf  May  1838,  without 
havutg  rerdced  or  altered  his  will ;  and  the  neeessuy  parties  having  been  brought 
belcHV  the  Court  by  a  bill  of  revivor  and  supplement,  and  the  preliminary  enqniriea 
bavi^  be«a  made  }»y  the  Master,  the  causes  now  came  on  for  hearing. 

The  question  in  the  cause  was,  whether  the  precatory  words  in  tto  will  d  Biohard 
P.  Kni^t  were  imperative  on  Thomas  A  Knight. 

[ISO]  Mr.  Pemberttm,  Mr.  Q.  Turner,  Mr.  J.  Humphry,  and  Mr.  Menteatb,  for 
the  PUntiffh  The  dispositions  contained  in  the  will  <k  tiie  testator,  Biehard  Payne 
Knidit,  imposed  an  imperative  trust  ea  his  brother,  Thomas  Andrew  Knieht^  to 
settle  the  propartiy  in  uw  direct  m^e  line  of  the  testator's  grandfather,  &chard 
Kuwht 

ft  has  been  now  firmly  established  by  a  long  series  of  deosions,  "  that  whenever  a 
inson  givea  [voperty,  and  points  out  the  object,  the  property,  and  the  way  in  whit^ 
It  shsU  gp,  that  creates  a  trust;  unless  he  shews  clearly,  that  his  desire  expressed  is 
to  be  oonlzoUed  by  the  party,  and  that  he  shall  have  an  option  to  defeat  it."  **  If  a 
testator  shews  a  derire  that  a  tiling  shall  be  done,  unless  there  are  plain  express  words 
or  necessary  implication,  that  he  does  not  mean  to  take  away  the  discretion,  but 
istends  to  leave  it  to  be  defeated,  tiie  psrty  shall  be  considered  as  acting  under  a 
trast;"  Malim  v.  Kei^dey  (2  Ves.  jun.  335).  To  create  by  precatory  woros  such  .a 
Inst  as  tiie  Court  will  carry  into  exeeutioo,  there  are  three  requisites ;  firsts  the  pre- 
flstory  words  must  be  sufficientiy  dear ;  $60(mdly^  there  must  be  a  certainty  as  to 
■Dbjeet  of  the  gift ;  and,  thirdly^  the  objects  to  take  must  be  certain ;  Wrighi  v,  AtkvM 

gamer  &  Boss.  157),  Cory  v.  Cory  (2  Sch.  &  Lef.  189),  Crmoyt  v.  Coimm  (9  Vea. 
2)h  Menu  r.  Tk»  Biikep  of  Durham  (10  Yes,  636^  Paml  v.  dm^  (8  Tes.  360). 
As  to  ^  first  requisite^  no  partieolar  fom  of  w«ds  is  necessary ;  it  is  sufficient 
for  a  testator  "to  express  a  dmn  as  to  the  dispontion  of  the  property,  and  the  desire 
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SO  expressed  amounts  to  a  command-;  Gary  y.  Cary.  Thus  "request^"  £0^0  t.  Eait 
(6  Mad.  118) ;  "desire,"  [161]  Hardi/iig  v.  Olyn  (1  Atk.  469) ;  "my  particular  wish 
and  request,^'  Foley  v.  Parry  (6  Sim.  188,  and  2  Myl.  &  K.  138) ;  "my  last  wish," 
Bttmnm  t.  Poynder  (B  Sim.  646);  "recommend,"  TWite  v.  Tmu  (19  Ves.  666); 
flbnwwrf  V,  West  {\  Sim.  &  St.  387) ;  JfoMm  v.  ife^Afey  (2  Ves.  jun.  333) ;  "entEreat," 
PrM)ogt  V.  Clark*  (2  Mad.  468,  n.) ;  "my  dying  request,'*  Pimm  v.  Qamet  <2  Bra  C. 
C.  38,  and  226,  and  Pr.  in  Ch.  200,  n.);  "not  doubting,"  Pwmu  t.  Aufer  (18  Tes. 
•476);  "trusting  and  vbtfUy  confiding,''  W<ied  v.  Cm  (1  Keen,  317,  and  2  HyL  A  Or. 
•684);  in  shor^  "any  words  of  reoommendation  and  desire  in  a  will  are  always 
expounded  a  devise,**  Eala  r.  England  (Pr.  Ch.  200).  They  also  cited  on  this  point 
The  Duchess  of  Bwkingham't  case  (2  Ves.  jun.  680),  and  1  Jarm.  Pow.  Devises,  366. 

By  the  civil  law,  from  which  most  probably  the  principle  was  adopted  by  Courts 
of  Equity,  "words  of  request  or  oonfidenoe  rogo,  volo,  fnattdo,  mf'im^  cdssidero,  depneor^ 
jidei  twB  eommitio,  seio  te  harediiatem  meam  raUMuram  THiOt  are  those  1^  which  a 
fidei  tmmistum  is  created ;  but  efiect  is  given  to  a  jid^  commusum,  if  it  can  be  eol- 
lected  from  any  expressions  in  the  instrument  that  it  was  the  grantor  or  testator^s 
intention  to  create  it "  (2  Burgea  Comm.  106) :  and  like  a  dedaratacm  of  a  use  in 
equity,  where  there  has  been  a  tranemutatton  id  ymmtAoUt  "  any  e^masion  where^ 
the  mind  of  the  party  may  be  known  that  suoh  a  one  dudl  have  the  land  ia  snm- 
eient ; "  Jom»  v,  MorUtf  (12  Mod.  169). 

Secondly,  the  subject  of  the  gift  is  sufHoiently  certain,  being  the  eetatoe  ud 
personal  prwerty  devised  and  bequeathed  by  the  will. 

[10SQ  Thirdly,  the  persons  to  take  are  sufficiently  defined  being  persons  in 
the  male  line  in  succession ;  a  description  much  mcire  perfect  than  the  expressions 
"family,"  "relations,"  which  have  been  held  sufficiently  certain  to  be  carried  into 
execution ;  Hofrding^.  Olyn  (1  Atk  470),  Crvwys  v.  Cdman  (9  Ves.  322). 

Applying  these  principles  to  the  present  case,  the  Court  finds  the  testator  "  trubts 
to  the  justice  of  his  successors  in  continuing  the  estates  in  the  male  saoceeBi<xi,  accord- 
ing to  the  will  of  the  founder  of  the  &mily,  his  above-named  grandfather  Riohard 
Knight ; "  and  he  "  appoints  tlie  pwson  who  shall  inherit  his  estates  his  sole  exeootor 
and  TRuem^  to  carry  the  same  and  evervUiing  - contained  tiierein  duly  into  exeou- 
tion,  emfiding  in  tiie  approved  honour  and  integrity  of  fais  family  to  take  no  advan- 
tage of  technical  inaoonracies.''  These  words  of  tmst  and  oonfidenoe  are  mach 
stronger  than  man^  which  have  occurred,  besideB  which,  the  person  inheriting  was 
also  distinctly  appointed  a  tnalee  to  carry  the  will  into  execution.  The  olanse  respect- 
ing the  hereditary  trustee  of  the  British  Museum  and  the  first  gift  over,  in  ease  of 
there  being  no  issue  of  Thomas  A.  Knight  and  his  son  living  at  the  testator's  death, 
shew  how  anxious  the  testator  was  to  keep  np  the  distinction  of  the  direct  male  line 
of  his  grandfather. 

If,  then,  this  be  a  tmst  binding  on  Thomas  Andrew  Knight,  he  was  bound  to 
carry  it  into  effect  by  a  settlement  01  the  property,  so  as  to  run  so  far  as  was  possible 
in  the  male  ordw  of  suocessiou.  This  was  a  trust  to  be  executed  by  him ;  and  the 
'distinction  between  trusts  executed  and  executory  has  always  been  recognised  and 
admitted;  MerHmer  v.  fFett  (2  Sim.  282),  /snwiw  v.  The  Duks  of  [16^  NorOmiberiamd 
(1  Jac  &  W.  670),  1  Preston  Abet.  136.  The  estate  ou^  ther«fore,  to  havn  been 
settled  so  as  to  give  successive  life-estates  to  the  parties  »»  «sse  ;  Leonard  v.  7%e  Earl 
of  Suffolk  (2  Vem.  626),  PapiUm  v.  Foie$  (2  P.  Williams,  470),  fFliik  V.  GarUr  (Amh. 
670),  HwnberstoH  v.  Hwnbmkm  (1  P.  Williams,  332),  Hopkins  v.  Ho^na  (1  Atk.  S93). 
In  Lord  DoreheOer  v.  The  Earl  of  E^n^m  (G.  Coop.  319,  and  pori^  p.  180,  n. ;  axA 
see  2  Pow.  Devises,  443),  a  testator,  having  a  power  of  revocation  and  new  appcnnt- 
ment,  directed  "  his  estates  to  be  attached  to  his  title  as  closely  as  possible,"  it  vraa 
held  that  the  effect  of  bis  will  was  to  abridge  the  estates  of  all  persons  m  tsse,  in  the 
line  of  the  title,  from  estates  tail  to  estates  for  Hfe.  In  Wooimore  v.  Burrom  (1  Sim. 
512),  lands  were  to  be  ponhased  and  closely  entaOed  to  the  family  estate ;  and  it  wsm 
decided  that  every  person  in  esse  at  the  testator's  death  must  have  life-estatee,  and 
no  more. 

The  difficulty  of  making  a  setUement  so  as  to  meet  evezy  event  wUl  [HobaUy  be 
relied  on  by  ^e  other  skle ;  but  the  Court  has  frequently,  as  in  several  m  th»  eaaea 
already  refenred  to,  overcome  that  objeeti(m.  The  same  anmrnent  was  used  in  Pienon 
V.  0€mut  (2  Bco.  C  C.  38) ;  but  there  it  was  met  by  the  Court  in  these  ternis :  tiw 


Digitized  by  Google 


KNIOHT  V.  KNIGHT 


65 


diffieultj  and  iminwiticabiHty  of  carrying  the  tmst  into  exeoution  has  been  pressed : 
"  That  ai;guinent  has  no  weight  with  me ;  because  if  an  express  trust  had  been  raised, 
it  must  have  been  «Eeouted,  though  it  would  have  been  attended  with  all  the  same 
difficulties  and  impracticabilities  stated  in  this  case.  Hoverer  arduous  the  teuat  was, 
the  Court  must  have  carried  it  into  execution." 

rLOi]  Mr.  Spence,  Mr.  Cootej  and  Mr.  Phillips,  for  the  Defendant  Thomas  Knight 
d  Pap  CaaUe  and  his  ohiMreu,  0(mcurred  in  the  argument  oi  the  Phuntiffsi  tiiat  the 
mcatory  wonb  used  hy  the  testator  fiiofaard  Payne  Kni^t  were  impeFative  upon 
Thnoas  Andrew  Kni'^t ;  but  they  contended  thi^  he  ha^  by  implication,  a  power 
of  selection  amongst  the  male  descendants  of  the  fonnder  of  the  fiunily ;  and  that  it 
had  been  dul^  executed  hy  the  will  of  Thomas  Andrew  Knight  in  uvour  of  John 
Eoigbt  and  his  family ;  Sroum  v.  Higgs  (4  Ves.  708^.  That  the  only  object  of  the 
testator  R.  P.  Knight  was  to  continue  the  property  in  t^e  male  line,  to  the  exclusion 
<A  females ;  and  there  were  many  events  which  mi^ht  happen,  as  the  bankruptcy, 
iosolvency  or  insanity  of  the  elder  male  branches,  which  would  render  such  a  power 
of  selection  in  T.  A.  Knight  absolutely  necessary  to  carry  out  the  intention  of  the 
testator  of  oontiouing  the  estates  in  the  family. 

The  ATTOKNsr-GENXBAL  [Campbell],  Mr.  Tinnm,  Mr.  Wilbraham,  and  Mr. 
Hodoovi,  tor  die  widow  of  the  testator  and  for  Mis.  Aoton,  his  daughter,  and 
Pen&rves,  a  tniBtee; 

Mr.  Sondersley  imd  Mr.  E.  Parker,  for  Sir  W.  Booghton  and  children ;  and 

Mr.  Richards  and  Mr.  Torriant^  for  Mrs.  Walpole,  who  claimed  under  the  will 
ol  Thomas  Andrew  Knight,  amM,  argaed  to  the  effect  following.  The  testator, 
Th(Hna8  Andrew  Knight,  oecame  absolutely  entitled  to  the  real  and  personal  estate 
of  his  brother  Richard  Payne  Knight,  under  the  will  of  the  latter,  unfettered  with 
any  trust ;  or,  suppoan^  him  to  have  taken  an  estate  tail  under  the  will,  yet  by  means 
of  [166]  the  recoveries  it  became  afterwards  converted  in  a  fee-simple  alMoIute. 

The  principle  of  holding  precatory  words  to  be  imperative  has  been  frequently 
dia^mroved  of,  and  the  current  of  modem  authority  is  strongly  against  it.  Lord 
Qua  Auron  Richards,  speaking  of  the  former  decisions  on  the  subject,  thus  expressed 
himself  (10  Price,  265),  "I  hope  to  be  forgiven  if  I  entertain  a  slarong  doubt  whether, 
in  many,  or  perhaps  in  most  of  the  cases,  the  oonstnicticm  was  not  adverse  to  the 
rod  intenUon  of  the  testator. 

"  It  seems  to  me  very  singular,  that  a  person  who  really  meant  to  impose  the 
obligation  established  by  the  cases,  should  use  a  course  so  circuitous,  and  a  language 
so  inappropriate  and  also  obscure,  to  express  what  might  have  been  conveyed  in  the 
dearest  and  most  usual  terms — terms  the  most  familiar  to  the  testator  himself,  and 
to  the  professional  or  any  other  person  who  might  prepare  his  will.  In  considering 
these  cases,  it  has  always  occurred  to  me,  that  if  I  had  myself  made  such  a  will  as 
has  generally  been  considered  imperative,  I  should  have  never  intended  it  to  be 
in^erative ;  but,  on  the  contrary,  a  mere  intimation  of  my  wish  that  the  person  to 
whom  I  had  given  my  property  should,  if  he  pleased,  prefer  these  whom  I  postp(»ied 
to  him,  and  who,  next  to  him,  were  at  the  time  the  principal  objects  of  my  regara, 

"I  am  happy  to  be  enaUed  to  state,  tiiat  in  this  opinion  I  have  ^  oonourrenoe 
ti  a  noble  Judg^  titan  whom  ^ere  has  never  been,  and,  I  believe,  never  can  be,  a 
mraon  more  active  and  acute  in  inveat^ting  the  principles  of  die  law  in  all  its 
beuiogs,  or  more  extensively  learned  on  every  legal  subject" 

[1^]  "In  B^rigkt  V.  Atkyns  {I  Ves.  &  B.  315),  Lord  Eldon  says,  'This  sort  of 
bust  is  generally  a  surprise  on  the  intention,  but  it  is  too  late  to  correct  that.' 
A^in,  he  says,  *  We  know  the  question  was,  what  the  word  family  meant  ?  I  do 
ncA  believe  that  the  testator  intended  a  mere  trust,  but  that  must  be  the  construction, 
if  the  word  "family"  is  properly  construed.'  I  have  said  so  much  as  a  justification, 
or  rather  the  foundation,  of  the  opinion  which  I  entertain,  that,  though  I  hold  myself 
boond  by  the  decisions,  and  obliged  to  follow  them,  I  do  not  consider  it  to  be  my 
doty  to  extend  the  rule  of  construclnon  which  has  been  adopted  in  them,  and  to  add 
to  Uie  number  of  those  where  the  Court  appears  to  me  rather  to  have  made  than  to 
have  given  effect  to  die  wills  of  testators.'^ 

In  die  same  case  Lord  Redesdale  said,  that  "  all  cases  of  this  da»ription  were  to 
be  emndered  with  very  oonsiderable  strictness,  as  it  was  a  very  inconvenient  mode  of 
di^odtion : "  Meredi^  v.  Heneage  (1  Sim.  566).   And  Sir  Andiony  Hart  obsei'ves,  aa 
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to  this  equity,  that  "  The  first  case  that  construed  words  of  recommendation  into  a 
command,  made  a  will  for  the  testator ;  for  every  one  knows  the  distinction  between 
them.  The  current  at  decisions  has,  of  late  years,  been  w;ainat  converting  the  legatee 
into  a  trustee : "  Sale  v.  Moure  (1  Sim.  S40),  and  see  Zowlsn  v.  Shw  (1  Lloyd  -& 
Goold,  lfi4,  and  166,  n. ;  5  CL  ft  Fin.  129 ;  1  Druiy  &  W.  012). 

The  wOTds  osed  by  the  testator  are  nol^  and  were  not,  intended  to  be,  imperatiTe 
upon  his  successors.  There  are  three  instances  in  which  he  expresses  bis  confidence ; 
first,  he  "  CM^des  in  the  approved  hmour  and  integrity  of  his  family  to  take  no  advan- 
tage of  tech-[1673-nical  inaccuracies,  but  to  admit  all  the  small  reservations  out  of 
the  property ;  secondly,  he  trusts  to  the  UberaHiy  of  his  successors  to  reward  old 
tenants  and  servants ;  and,  thirdly,  he  trusts  to  their  justice  in  continuing  the  estates 
in  the  male  succession."  In  neither  of  these  cases  was  it  the  intention  ofthe  testator 
to  bind  his  family,  and  in  every  of  them  he  would  have  deprecated  the  interference 
of  this  Court.  If  his  wishes  had  been  consulted,  they  undoubtedly  would  have  been 
to  have  continued  the  estate  in  the  family  for  ever.  He  was  aware  that  this  could 
not  be  effected  by  any  legal  means ;  he  knew  that  he  could  not  effeotoally  aetUe  his 
estate  so  as  to  be  anaiienable,  further  than  the  minority  of  the  first  tenant  in  tail ; 
and  he  therefore  considered  the  best  mode  to  aooompUsh  his  wishes  was  to  trust  to 
the  hMoar  of  his  successors,  and  to  impose  on  them  what  is  termed  '*  an  imperfect 
obli^tion,"  which  was  to  be  binding  morally  only. 

His  intention,  so  far  as  can  be  collected,  was  to  create  a  perpetuity,  which  the  law 
will  not  allow,  and  which  the  Court  cannot  carry  into  execution ;  but  taking  it  to  be 
his  wish  to  settle  the  estates  "according  to  the  will  of  the  founder  of  the  family,"  then 
the  will  of  1714  must  be  the  scheme  and  model  for  effecting  it.  Under  tbiat  will, 
Thomas  Andrew  Knight  the  elder  would  have  been  tenant  in  tail,  and  that  estate  has 
been  barred,  and  converted  into  a  fee-simple  absolute.  Again,  at  the  date  of  the  will 
of  1744,  Biobard  Knight  appears  to  have  had  seven  grandchildren  living,  who  were 
the  children  oi  his  son  Edward,  yet  he  did  not  atteinpt  to  limit  life-estates  to  the  two 
generations,  but  gave  estates  tail  to  the  children  of  Edward.  If  then  this  will  is  to 
be  taken  as  a  model,  the  settlement  to  be  made  would  be  very  different  from  that 
asked  by  the  Flaintiffii,  namely,  to  limit  successive  life-estates  to  all  the  persons  in  esse ; 
p.68]  or,  as  is  stated  in  the  prayer  of  the  bill,  to  convey  estates  "  in  such  manner  as 
best  to  secure  the  enjoyment  thereof  to  the  male  descendants  of  Richard  Knight  the 

Cndfather  of  the  testator,  to  long  as  the  rules  of  law  and  equiiy  wUl  permit ; "  but  would 
e  been  to  Thomas  A.  Knight  for  life,  with  remainder  to  T.  A.  Knight  the  younger 
in  tail. 

This  case  has  none  of  the  requisites  for  enabling  the  Court  to  say,  that  the  property 
is  fixed  with  a  positive  trust  in  favour  of  the  Plaintiffs. 

Firs^  the  words  are  not  sufficiently  strong  to  be  construed  imperatiTe.  The 
testator  ti-uste  to  their  yus^tw,  a  word  dearly  importing  no  legal  obligation. 

Id  Sarland  v.  Tr^g  (1  Bro.  C.  C.  142)  there  was  a  gift  to  nis  brouier  of  leasehdd^ 
hofHng  he  would  continue  them  in  the  family,  and  it  was  held  that  no  trust  had  been 
created.  CfatU^  v.  Ounliffe  (Ambler,  686)  was  a  devise  to  his  son,  recommending  him 
if  he  died  without  issue  to  give  and  devise  it  to  his  brother  the  Plaintiff,  and  it  was 
held  that  no  trust  had  been  created.  In  Bland  v.  Bland  (2  Cox,  331),  the  testator 
earnestly  requested  the  party  by  will  to  settle,  and  there  no  trust  was  created.  In 
Sale  V.  Moore  (1  Sim.  534),  there  was  a  gift  to  wife  of  a  residue,  recommending  to  her, 
and  not  doubting  she  would  consider  his  near  relatives,  and  there  the  decision  was 
against  there  being  any  trust.  In  CutOs  v.  Rippon  (5  Mad.  434),  the  testator  trusted 
t&it  the  devisee  would  make  such  use  of  it  as  should  be  for  her  own  and  her  children's 
spiritual  and  temporal  ^}od;  remembering  always,  according  to  circumstances,  the 
Church  of  Glod  and  the  poor;  and  in  Ledmere  v.  Lavie  (2  Myl.  &  K.  197)  where  the 
n69]  words  were  "  oC  course  they  will  leave  what  they  have,"  &o. ;  and  ^  parU 
Fatfne  (2  Younge  &  C.  636),  where  the  expressions  were  "  I  strongly  recommend  her 
to  execute  a  settiement ; "  and  MerediGt  v.  Meneage  (10  Price,  306,  and  1  Sim.  &42),  it 
was  successively  held  that  no  trust  had  been  created. 

The  second  requisite,  namely,  certainty  in  the  subject,  is  also  wanting;  the 
property  to  be  subject  to  the  supposed  trust  is  in  the  greatest  degree  of  uncertainty. 
From  the  word  "continue,"  one  would  suppose  that  those  estates  which  passed  by  the 
will  of  Bichard  Knight  the  founder  were  alone  to  be  included ;  as  to  which,  however, 
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it  seems  strange  that  Iti^uurd  Payne  Knight  shonld  himself  have  defeated  the  will  of 
his  gnmdfother,  by  snflbring  recovery  m  those  estates.  There  are,  however,  five 
distiact  properties  which  may  be  the  subject  of  the  supposed  trust :  first,  the  realty 
settled  by  the  deed  of  1729;  secondly,  the  realty  afterwards  acquired  by  Biobanl 
Eught,  and  devised  by  his  will;  thirdly,  the  personal  estate  of  Richard  Knight; 
fouithly,  the  real  estates  acquired  by  Richard  Payne  Knight ;  and  fifthly,  his  personal 
estate.  It  is  impossible  to  say,  whether  all  or  any,  and  which,  of  these  aifferent 
descriptions  of  property  are  to  be  included  in  the  supposed  trust.  Again,  it  is  clear, 
^t  the  successors  are  to  have  the  right  of  rewarding  the  old  servants  and  tenants 
cat  of  the  property ;  and  this,  then,  will  have  the  effect  of  rendering  the  residue 
QDcertain,  and  of  making  the  trust  vdd.  Wytme  v.  ffau^Bins  (1  Bra  C  C.  179); 
Made  T.  Bade  (5  Madd.  118). 

Thirdly,  toe  persons  to  take ;  the  extent  of  their  interest,  and  the  estates  they  are 
severally  to  enjoy  is  in  no  way  defined.  How  is  this  Court  to  carry  such  a  ttmt  into 
execution?  What  provision  is  to  be  made  for  jointures,  [170]  portions,  leasing- 
powers,  &c  ?  When  are  the  daughters  to  be  let  in  to  take  in  default  of  male  issue  1 
It  is  impossible  to  carry  anything  so  vague  and  uncertain  into  execution ;  and  to 
rfectuate  the  wish  fully,  a  perpetuity  must  be  created,  which  is  contrary  to  law. 

The  wish  is  addressed  to  all  successors  in  the  most  remote  line ;  why  is  it  to  bind 
the  first  taker  only  t 

The  distinction  between  trusts  executed  and  trust  executory  has  always  been 
admitted,  bat  here  the  testator  had  no  reference  to  any  settlement  to  be  executed, 
Uiere  is  no  conveyance  to  execute.  It  is  true,  that  where  a  deed  is  to  be  executed, 
Uie  Court  will  mould  the  limitation,  so  as  to  effectuate  the  genen^  intention,  "bat  if 
ft  party  will  be  his  own  conveyancer  and  oreate  lha  estate,  the  Court  has  no  jurisdiction 
to  alter  it"  The  Cmmiett  ^LitKoln  v.  The  Duke  cfNeuKostle  (12  Yes.  238),  Douglas  v. 
Congrwe  (1  Beavan,  59).  In  Gotoerv.  Grospmor,  as  reported  in  Bamardiston  (page  62), 
the  Court  seems  to  have  considered  that  a  conveyance  was  to  be  executed. 
V.  Bumhenton  was  a  gift  to  trustees  to  convey.  In  fFooimore  v.  Siarotos^  there  was  a 
direct  gift  to  the  executors  to  be  laid  out,  and  closely  entailed  to  the  family  estate. 
Lmi  Dorchester  v.  The  Sari  of  Effingham  appears  to  have  been  a  legal  devise  under  a 
poirer,  and  the  estate  was  to  be  attached  to  the  title  as  closely  as  possible. 

There  is  no  repcn-ted  case  in  which  the  Court  has  directed  a  settlement  to  be 
executed  upon  preeatory  words,  and  no  case  in  whieh  words  of  request  have  been 
addressed  to  so  indefinite  a  series  of  persons  as  successors. 

Mr.  Pemberton,  in  reply. 

[171]  jiugua  7.  Tbx  Mastkr  of  thb  Rolia  [Lord  Langdale]  (after  stating  the 
cireumstances  of  the  case,  proceeded) :  The  Plaintiff,  John  Knight  of  Wolverley, 
contends,  tlwt,  under  the  will  of  Bichtuil  Payne  Knight,  his  brother  Thomas  Andrew 
Kni^t  was  bound  to  make  a  strict  settlement  of  the  real  and  personal  estates  upon 
tbe  male  descendants  of  Richard  Knight  the  grandfather. 

The  Defendant  Thomas  Knight  of  Pap  Castle  contends,  that  Thomas  Andrew 
Knight  was  not  bound  to  make  a  strict  settlement  of  the  estates,  bat  was  bound  to 
make  some  settlement  thereof  upon  one  or  more  of  the  male  descendants  of  Richard 
Knight,  among  whom  he  had  a  power  of  selection,  which  he  has  duly  exercised  by 
kiswiU. 

The  Defendant  Sir  William  Edward  Rouse  Boughton,  and  the  widow  and  daughters 
«f  Thomas  A.  Knight^  who  claim  under  his  will  contend,  that  he  had  an  absolute  estate 
ftad  interest  in  the  inoperty  in  question,  and  had  a  power  of  disposition,  unfettered  by 
ay  trust  or  obligation  whatever. 

The  principaTqaestion  is,  whether  a  trust  in  favour  of  the  male  descendants  of 
ffieWd  Knight  is  created  by  the  will  of  the  testator  Richard  Payne  Knight. 

That  the  testator  wished  that  his  estates,  or  at  least,  that  some  estates  should  be 
preserved  in  the  male  line  of  his  grandfather,  and  had  a  reliance,  or  in  the  popular 
sense,  a  trust,  that  the  person  to  whom  he  gave  his  property,  and  those  who  should 
neoeed  to  it^  would  act  upon  and  realise  that  wish,  admits  of  no  doubt.  He  has 
eipressed  his  wish  and  his  reliuice  in  terms  which  are,  to  that  extent^  sufficiently 
dear. 

[172]  But  it  is  not  every  wish  or  expectation  which  a  testator  may  express,  nor  every 
4et  whicn  he  may  wish  his  successors  to  do,  that  can  or  ought  to  oe  executed  or 


Digitized  by 


I 


€8  KNIOHT  v.  KNIGHT  S  BUT.  in. 

enforced  as  a  trust  in  this  Court ;  and  in  the  infinite  variety  of  expressions  which  are 
employed,  and  of  oasM  which  thereupon  arise,  there  is  often  the  greatest  difficulty  in 
determining,  whether  the  act  desired  or  recommended  is  an  act  which  the  testator 
intended  to  be  executed  as  a  trust,  or  which  tiiis  Court  ought  to  deem  fit  to  be,  or 
capable  of  being  enfoiced  as  mck.  In  the  construction  and  execution  of  wills,  it  is 
undoubtedly  the  duty  of  tiiis  Court  to  give  effect  to  tJie  intention  of  the  testator 
whenever  it  can  be  ascertained :  but  in  cases  of  this  nature,  and  in  the  examination 
of  the  authorities  which  are  to  be  consulted  in  relation  to  them,  it  is,  unfortunately,, 
necessary  to  make  some  distinction  between  the  intention  of  the  testator  and  that 
which  the  Court  has  deemed  it  to  be  its  duty  to  perform ;  for  of  late  years  it  has 
frequently  been  admitted  by  Judges  of  great  eminence  that,  by  interfering  in  such 
oases,  the  Court  has  sometiraes  rather  made  a  will  for  the  testator,  than  executed  ths 
testator's  will  according  to  his  intention ;  and  the  observation  shews  the  necessity  of 
being  extremely  cautious  in  admitting  any,  the  leasts  extension  of  the  miuoiple  to  be 
extracted  from  a  long  series  of  authorities,  in  respect  of  which  sudi  admisrions  have 
been  made. 

As  a  general  rule,  it  hae  been  laid  down,  that  when  property  is  given  absolutely 
to  any  person,  and  the  same  person  is,  by  the  giver  who  has  power  to'  commaoo, 
recommended,  or  entewted,  or  wished,  to  dispose  of  that  property  in  favour  of 
another,  the  recommendation,  entreaty,  or  wish  shall  be  held  to  create  a  trust. 

[173]  First,  if  the  words  are  so  used,  that  upon  the  whole,  they  ought  to  \» 
construed  as  imperative ; 

Secondly,  if  the  subject  of  the  recommendation  or  wish  be  certain ;  and. 

Thirdly,  if  the  objects  or  persons  intended  to  have  the  benefit  of  the  recommenda- 
tion or  wish  be  also  certain. 

In  simple  oases  there  is  no  difiicul^  in  the  application  of  the  rule  thus  stated. 

If  a  testator  gives  XIOOO  to  A.  B.,  desiring,  wishing,  recommending,  or  faopio^ 
that  A.  B.  will,  at  bis  death,  give  the  same  sum  or  any  certain  part  of  it  to  C.  D.,  it 
is  oonsidered  that  C.  D.  is  ui  object  of  tke  testator's  bounty,  and  A.  K  is  a  trustee 
for  him.  No  question  uises  upon  the  intention  of  ^e  testator,  upon  tiie  sum  or 
subject  intended  to  be  given,  or  umm  the  person  or  object  of  the  wish. 

So,  if  a  testator  raves  the  resiaue  of  his  estate,  after  certain  purposes  are  answered,, 
to  A.  B.,  recommending  A.  B.,  after  his  death,  to  give  it  to  his  own  relations,  or  such 
of  his  own  relations  as  he  shall  think  most  deserving,  or  as  he  shall  choose,  it  has- 
been  considered  that  the  residue  of  the  property,  though  a  subject  to  be  ascertained, 
and  that  the  relations  to  be  selected,  though  persons  or  objects  to  be  ascertained,  are 
nevertheless  so  clearly  and  certainly  ascertainable — so  capable  of  being  made  certain,, 
that  the  rule  is  applicable  to  such  cases. 

On  the  other  hand,  if  the  ^ver  accompanies  his  expression  of  wish,  or  request  by 
other  words,  from  which  it  is  to  be  collected,  that  ne  did  not  intend  the  wish  to- 
n.74]  be  imperative:  or  if  it  appears  from  the  context  that  the  first  taker  waa 
intended  to  have  a  ^soretiooaiy  power  to  withdraw  any  part  of  the  subject  from  the 
object  of  tiie  wish  or  request :  or  if  the  objects  are  not  such  as  may  be  ascertained 
with  sufficient  certainty,  it  has  been  held  that  no  trust  is  created.  Thus  the 
words  "  free  and  unfettered,"  accompanying  the  strongest  expression  of  request^  were 
held  to  prevent  the  words  of  the  request  being  imperative.  Any  words  by  which  it 
is  expressed  or  from  which  it  may  be  implied,  that  the  first  taker  may  apply  any  part 
of  the  subject  to  his  own  use,  are  held  to  prevent  the  subject  of  the  gift  from  being 
considered  certain ;  and  a  vague  description  of  the  object,  that  is,  a  description  by 
which  the  giver  neither  clearly  defines  the  object  himself  nor  names  a  distinct  class- 
out  of  which  the  first  taker  is  to  select,  or  which  leaves  it  doubtful  what  interest  tb& 
object  or  class  of  objects  is  to  take,  will  prevent  the  objects  from  being  certain 
within  the  meaning  of  the  rule ;  luad  in  such  cases  we  are  told  {2  Yes.  jnn.  632,  633> 
tiiat  the  question  "  never  turns  upon  the  grammatical  import  of  words — ^they  may  be 
imperative,  but  not  necessarily  so ;  the  subject-matter,  the  situation  d  the  parties 
and  the  probable  intent  must  be  considered."  And  (10  Yes.  536)  "  wherever  the- 
subject^  to  be  administered  as  trust  property,  and  the  objects,  for  whose  benefit  it  is  to- 
be  administered,  are  to  be  found  in  a  will,  not  expressly  creating  a  trust,  the  indefinite 
nature  and  quantum  of  the  subject,  and  the  indefinite  nature  of  the  objects,  are  always 
used  by  the  Court  as  evidence,  that  the  mind  of  the  testator  was  not  to  create  a  trust ;. 
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and  the  difficultv,  that  would  be  imposed  upon  the  Court  to  say  what  should  be  so 
ai^died,  or  to  what  objects,  has  been  the  foundation  of  the  argument,  that  no  trust 
was  intended ; "  or,  as  Lord  Eldon  expresses  it  in  another  p.76j  case  (Turn.  &  Russ. 
159),  "  Where  a  trust  is  to  be  raised  characterised  by  certsmty,  the  very  difficulty  of 
doing  it  is  ui  argument  which  goesi  to  a  certain  extent^  tomcos  inducing  the  Court 
to  say,  it  is  not  saffieiftnUy  clear  what  die  testator  intended." 

I  most  admit,  that  in  the  endeavour  to  apply  these  rales  and  principles  to  fehe 
present  ease,  I  have  found  very  great  difficulty ;  that  in  the  repeated  consideration 
vhich  I  have  given  to  the  subject,  I  have  found  myself,  at  different  times,  inclined  to 
adopt  different  conclusions;  and  that  the  result  to  which  I  have  finally  arrived  has 
been  attended  with  muoh  doubt  and  hesitation. 

The  testator,  at  the  date  of  his  will,  was  entitled  in  fee  to  a  laige  real  estate,  and 
absolutely  entided  to  a  very  considerable  personal  estate.  Of  the  largest  part  of  the 
real  estate  he  bad  been  tenant  in  tail,  under  the  dispositions  made  b^  his  grandfather 
fiidwnl  Knight ;  he  had  suffered  recoveries,  whereby  he  became  entitled  to  the  same 
estate  in  fee ;  and  the  question  is,  whether  by  the  will  he  meant  to  impose  on  his 
bro^r,  Thomas  Andrew  Knight,  the  trust  or  duty  of  making  such  a  settlement  as  is 
alleged  hv  tiie  Plaintiffs ;  or  such  a  settlement  upon  aome  of  the  male  descendants  of 
Ae  grandfather  as  would,  under  the  will  of  Thomas  Andrew  Knight,  give  a  right 
to  the  Defendant,  Thomas  Knight  of  Pap  Castle ;  or  did  he  mean  that  nis  brother 
ms  to  have  over  the  estate  the  same  power  which  he  himself  had  acquired  and 
enjoyed ;  and  which  by  his  will  he  exercised  for  the  purpose  of  transmitting  the 
estate  to  the  next  male  heir  of  his  grandfather,  and  which  he  wished  his  successors  to 
use  in  the  same  manner  for  the  further  transmission  of  the  estates  in  the  same  line. 
And  I  [176]  am  of  opinion,  though,  I  admit,  after  great  doubt  uid  hesitation,  t^t 
the  testator  did  not  intend  to  impose  an  imperative  trust  on  his  sncoesBtnr,  and  that 
his  will  ought  not  to  be  constnied  to  have  that  effect. 

As  he  who  had  made  himself  absolute  owner  of  the  property  had  conceived  him- 
self honnd  in  honour  to  transmit  it  to  the  male  line  of  his  grandfather,  so  he  wished 
the  same  sentiment  to  govern  his  successors.  He  was  pleased  to  speak  of  the  honour 
snd  integrity  of  his  umily,  and  he  exprwsed  his  trust  or  reliance  on  the  justice  of 
his  sneeessore ;  but  it  does  not  appear  to  me  tiiat  he  intended  to  subject  them,  as 
biutees,  to  the  power  of  this  Court,  so  that  they  were  to  be  compelled  to  do  the  same 
^ii^  which  he  states  he  trusted  their  own  sense  of  justice  would  induce  them  to  da 

It  is  a  common  observation  in  all  such  cases,  that  the  testator  might,  if  he  had 
intended  it,  have  created  an  express  trust ;  but  the  authorities  shew  that  if  there  be 
sufficient  certainty,  and  nothing  in  the  context  of  the  will  to  oppose  the  conclusion, 
die  trust  may  and  must  be  implied ;  and  the  question  is,  whether  there  is  a  trust  by 
im[dioation. 

He  gave  all  his  estates,  real  and  personal  (except  as  therein  mentioned),  to  his 
brother,  or  to  the  next  descendant  in  the  direct  male  line  of  his  grandfather,  who 
should  be  living  at  the  time  of  his  death.  The  gift  is  in  terms  which  make  the 
devisee  the  absolate  owner,  and  give  him  the  power  of  disposing  of  the  whole 
property  (with  such  exceptions  as  are  mentioned)  as  he  pleases.  The  exceptions, 
oedncUons,  or  reservations  consist  of  certain  pftM  for  charitable  and  other  purposes ; 
and  he  constitutes  his  devisee  sole  executor  and  trustee  to  carry  his  will  into 
execution,  "  confiding  in  the  ap-FlTT^-proved  honour  and  integrity  of  his  family  to 
ttke  uo  advantage  of  any  technical  inaccuracies  ; "  and  the  context  appears  to  me  to 
ihew,  that  these  words  relate  to  the  reservations  which  he  had  made  out  of  the 
general  devise  and  bequest  to  his  brother  or  the  next  descendant  in  the  direct  male 
me  of  his  grandfather.  The  expressions  used  in  his  great  bequest  to  the  British 
Mnsenm,  word  additional  evidence  of  his  wish  to  maintain  the  distinction  of  his 
bmily  in  the  same  line ;  but  I  think  that  the  question  in  the  cause  depends  on  the 
effeet  to  be  given  to  the  last  sentence  in  the  will  Having  given  all  his  estates,,  real 
aod  persona^  to  his  successor,  that  is,  the  next  male  descendant,  and  having  given  a 
lev  l^;acies,  he  says,  "  I  trust  to  the  liberality  of  my  successors  to  reward  any  others 
of  my  old  servants  and  tenants  according  to  their  deserts,  and  to  their  justice  in 
continuing  the  estates  in  the  male  succession,  according  to  the  will  of  the  founder  of 
the  family,  my  above-named  grandfather  Richard  Kni^t." 

Id  this  passage  there  is  no  doubt  of  the  wish,  or  of  the  line  of  succession,  in  which 
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^  testatOT  desired  the  estates  (whatever  he  meant  by  that  term)  to  devolve  or  be 
transmitted. 

Contemplating  his  Bucoeasors.  and,  as  it  would  seem,  all  his  suecessors  without 
limit  in  that  line,  he  says,  that  he  trusts  to  their  liberality  for  one  purpose,  and  to 
their  justice  for  another.  So  far  as  he  trusts  to  their  liberality  to  reward  any  of  his 
old  servants  or  tenants,  according  to  their  deserts,  he  cannot  be  understood  to  have 
intended  to  create  an  imperative  trust  Notwithstanding  t^e  use  made  of  the  word 
"  trust,"  an  indefinite  discretion  was,  in  that  respect,  left  with  the  successors ;  and  it 
is  difficult  to  suppose,  that  having  in  this  sentenoe  used  the  word  "  trust "  in  a  sense 
conaistuit  wit^  an  [178]  indefinite  discretdcm  in  the  person  trusted,  he  should,  in  the 
same  Bentence,  use  the  word  '*  trust "  in  a  sense  wholly  iuoonsiatent  witJi  sudi  dis- 
oretion ; — in  a  sense  which  imposed  an  absolute  obligation  to  resort  to  Uie  most 
refined  sabtlelaes  ot  the  law  for  the  purpose  of  executing  a  trust  in  such  a  manner  as 
to  preserve,  by  compulsion,  the  succession  to  the  estate  in  the  same  line  for  the 
longest  time  possible.  Admitting  the  wishes  of  the  testator,  which  seem  to  me 
sufficiently  expressed,  I  have  found  an  insuperable  difficulty  in  coming  to  a  satisfactory 
conclusion  that  he  did  not  intend  to  rely  on  the  honour,  inte^ty,  or  justice  of  his 
family  or  successors  for  the  performance  of  his  wishes,  but  did  intend  to  impose  up<>n 
his  successors  an  obligation  to  be  enforced  by  legal  sanction :  and  the  impression 
arising  from  the  last  words  in  the  will  appears  to  me  to  be  increased  by  a  considerar- 
Uon  ol  the  preceding  parts.  He  gave  absolute  estates ;  as  to  Uie  gifts  to  other 
persons,  he  confides  in  the  ap^ved  honour  and  integrity  of  his  family  that  ue 
advantage  will  be  taken  of  technical  inaocuraoieB  to  defeat  them ;  and  as  to  the  succes- 
sion of  me  estates  intended  to  pass  in  the  line  he  had  chosen,  he  trusts  to  their  justice. 
It  seems  to  me,  as  if  he  had  said,  "you  see  my  sense  of  what  is  due  to  the  founder  <^ 
the  family  -  under  his  will,  I  have  inherited  the  estates  which  his  industry  and 
abilities  acquired,  and  of  which  he  had,  therefore,  the  best  right  to  dispose.  I  have, 
by  my  own  act,  made  myself  absolute  master  of  the  estates,  but  I  think  it  just  to 
continue  the  succession  in  the  same  manner :  this  I  do  by  my  will,  and  I  trust  to 
your  justice  to  do  the  like."  If  this  were  his  meaning,  it  is  consistent  with  an  inten- 
tion that  each  successor  should  take  from  his  immediate  predecessor,  by  ffift  proceed- 
ing from  a  sense  of  justice,  or  by  descent  from  the  same  motive,  an  absolute  interest 
in  the  estates ;  and  that  the  continuance  in  the  line  designated  should  be  provided 
for  in  that  wa^. 

^70]  I  think,  therefore!  that  there  is  great  reason  to  donbt  the  intention  to  create 
an  imi»rative  trust :  and  looking  to  the  subject  to  which  his  wishes  were  directed — 
observing  the  absolute  gift  of  all  his  estates,  real  and  personal,  with  certain  excep- 
tions ;  and  that^  in  the  ust  clause,  he  has  not  used  the  words  "  my  said  estate,"  or 

any  words  clearly  and  certainly  indicating  all  that  he  had  given  to  those  whom  he  has 
called  his  successors,  but  had  simply  used  the  words,  "  the  estates,"  leaving  it  be 
matter  of  by  no  means  easy  construction,  whether  he  intended  under  that  expression 
to  include  the  personal  estate  as  well  as  the  real;  and  it  not  being  certain,  having 
regard  to  the  subsequent  reference  to  the  will  of  his  grandfather,  whether  he  meant 
to  include  more  than  the  estates  of  his  grandfather,  to  which  he  had  himself  succeeded  ; 
and  observing  that  some  part  of  the  personal  estate,  at  least,  was  subjected  to  the 
liberality  of  nis  successors,  I  think  that  there  is  reason  to  doubt  whether  the  subject 
is  sufficiently  certain  for  a  trust  of  this  nature. 

The  objects  do  appear  to  me  to  be  indicated  with  sufficient  certainty,  and  it  seems 
to  me  clear  in  wbst  order  he  widied  them  to  take.  Bat^  unless  they  were  to  take 
successively  as  absolute  owners,  I  cannot  discover  what  estates  they  were  intended  to 
take.  I  have  not  been  able  to  persuade  mjrself  that  the  testator  meant  to  tie  down 
his  successor  to  make  such  a  settlement  as  is  proposed  by  the  Plaintiffs,  and  nothing 
less  would  give  the  Plaintiffs  any  right  to  ask  for  a  decree  of  this  Court  in  their 
favour ;  and  if  I  might  be  permitted  to  adapt  the  words  of  Lord  Bosslyn,  in  the  case 
of  Meggism  and  Moore  (2  Ves.  jun.  633),  to  the  circumstances  of  this  case,  I  should 
say,  that  "  if  I  were  imperatively  to  declare  that  the  successors  designated  by  the  will 
should  take  only  [1801  for  life  and  their  issue  in  strict  settlement,  I  should  do  a 
thhig  moat  fore^n  to  the  testator's  intention.  His  successor  might  have  done  what 
is  suggested.  'Die  testator  intimated  a  wish  to  him,  and  gave  sufficient  power ;  but 
I  cannot  say  that  he  has  left  it  to  the  Court  of  Chancery  to  accompUsh  his  wishes." 
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On  the  whole,  I  Bni  under  the  uecessity  of  saying,  that  for  the  oreation  of  a  trust, 
which  ought  to  he  characterised  by  certaiuty,  there  is  not  sufficient  oleamess  to  make 
it  eertain  that  the  words  of  trust  were  intended  to  be  imperatiTe,  or  to  make  it 
oertsin  what  was  precisely  the  subject  intended  to  be  aflfected,  or  to  make  it  oertain 
what  were  ^e  interests  to  be  enjoyed  by  the  objects. 

It  appears  to  me,  therefore,  that  the  Plaintiflb  have  not  made  out  any  title^  and 
that  the  bill  ougbt  to  be  di8mis8ed.(l) 

Bill  dismiaaed  with  coats. 

(1)  Lord  iJoroheater  v.  The  Earl  of  Effingham.   Bolls.   FO.  18,  19,  Marth  9,  1813. 

[See  eaaes  in  note  to  Knight  r.  Kinghi,  3  Beav.  148.] 

A.  having  a  power  of  rerocation  and  new  appointment  over  an  estate,  of  which  B., 
his  hnr,  was  tenant  in  tail,  by  his  will  directed  the  estate  "  to  be  attached  to  his 
tide  aa  closely  as  possible."  Held,  that  the  estate  of  B.  and  all  other  tenants  in 
tail  m  em  at  A.'s  death  (being  in  line  of  the  title)  wwe  alnidged  to  estates  for  life 
mly. 

The  beta  of  the  case,  as  appearing  bv  the  decree,  were  as  follows :  nnder  certain 
indeDtore^  real  estates  were  limited  to  uie  use  of  Ouy  Lord  Dorchester  for  life,  with 
remainder  to  his  then  eldest  son  Christopher  for  life,  with  remainder  to  Christopher'a 
first  and  other  sons  in  tail  male,  with  remainder  in  sucoeasion  to  the  other  children  of 
Guy  Lord  Dorchester  for  life,  with  remainder  to  their  first  and  other  sons  in  tail  A 
power  of  revocation  of  their  uses,  and  of  makmg  a  new  appointment  by  deed  or  will» 
was  reserred  to  Guy  hard  Dorchester. 

Christoidier  died  in  1806,  leaving  tite  Plaintiff  Arthur  Henry,  his  ddest  son,  an 
infant. 

Gay  Lord  Dorchester  died  in  1808.  By  his  will,  attested  so  as  to  pass  real 
estate^  ae  expreaaed  himself  aa  follows : — "  Au  my  landed  estates  to  be  atiaAed  to  my  iiile 
u  dmdjf  at  ponibU  ;  all  the  timber  woods  []^]  and  trees  on  my  estates  I  leave  to  my 
azeentOTB  in  troat  to  increase  my  landed  property;  all  debts  due  to  me  from 
GoTemment^  uad  all  my  personal  property  not  otherwise  disposed  of,  I  leave  to  my 
executors  in  trust  to  inorease  my  landed  property,  all  which  trust  shall  be  lodged  in 
Bank  stock,  there  to  accumulate  principal  and  interest,  and  profits  arising  therefrom, 
till  my  executors  find  an  adviseable  purchase  adjoining  to  or  near  my  estates.  The 
executors  to  have  a  power,  with  the  consent  and  approbation  of  Lady  Dorchester,  to 
sell  mv  estates  for  the  purpose  of  bajring  others,  which  may  unite  or  approximate  the 
famded  property.'* 

By  a  codicU  unattested,  he  rave  all  the  timber  on  his  estates,  and  all  his  personal 
property  not  otherwise  disposra  of,  to  his  executors  in  trust  to  increase  his  landed 
property. 

After  the  death  of  Guy  Lord  Dorchester,  his  grandson  Arthur  Henry,  then  Lord 
Dorchester,  who^  under  the  limitations  in  the  deeds,  taken  independently  of  the  will, 
would  have  been  tenant  in  tail,  filed  tiiis  bill  by  his  guardian,  prayins  tha^  he  "  might 
be  declared  to  be  tenant  in  tail  of  the  said  settled  estates,  under  and  b^  virtue  of  the 
fimitations  of  tiie  said  deeds ; "  that  the  deeds  and  will  mi|^t  be  ouried  into  execution, 
iod  for  a  declaration  of  the  rights  of  the  parties. 

The  parties  entitied  in  remainder,  after  tbe  limitations  to  the  Plaintiff  and  his 
iBue,  insisted  "  that  the  said  testator  did  by  his  said  will  alter  the  uses  of  the  said 
•Mtlement,  and  that  he  had  full  right  and  power  so  to  do ;  and  that  upon  the  true 
eoDstruction  of  the  said  will,  the  Plaintiff  ought  to  be  declared  to  be  tenant  for  life  of 
tbe  estates  of  the  said  Ghiy  Lord  Dorchester ;  and  that  they  would  become  entitled 
Bpon  the  death  of  the  aud  Plaintiff  to  successive  estates  for  life  therein,  with 
raoaindo'  to  their  respective  sons  in  tail  male ;  and  the  Defendant  Guy  Carltcm 
daimed  to  be  the  first  tenant  in  tail  in  being  of  the  said  estates." 

It  appears  from  the  rcupstrar's  note-book,  that  the  cause  came  on  upon  the  18th 
and  19tn  of  Febniaiy  181^  when  it  was  ordered  to  stand  ovw  for  a  fortnight,  with 
liberty  tor  the  Plaintiff  to  amend  the  Inll,  and  bring  the  cause  again  to  a  hearing  aa 
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he  shonld  be  adTised.  The  cause  accordingly  came  on  upon  the  9th  (tf  Bfareh  1813, 
when 

Sir  S.  RomiUy  and  Mr.  Trower  appeared  for  the  Plaiutiff. 

Mr.  Leach  wd  Mr.  Courtenay,  for  Lady  Dordiester  and  the  DeCendants  to  tin 
amended  bill. 

Mr.  Richards,  for  the  executors. 
Sir  William  Qruil^  Master  of  tiie  Bolls,  decl«ed  "that  by  the  effect  ctf  said 
testator^s  will,  the  estate  tail  of  the  said  Plaintiff  Lend  Dorchester,  in  the  said  settled 
estates,  and  the  estates  tail  of  all  other  the  male  issue  [182]  or  descendants  (if  any)  of 
the  testator  tn  use,  at  the  time  of  the  testator's  death,  in  the  same  estates  were 
abridged  to  estates  for  life  only,  with  remainder  to  their  first  and  other  sons 
successively  in  tail  male  in  atiiot  settlement,"  (Note. — See  this  case  reported  oa 
another  point  in  G.  Cooper,  319;  where  the  former  part  of      will  is  stateo.) 


[182]   Franks  v.  Price.   Dec  6,  7,  10,  11,  13,  14,  1839;  Au^  8,  1840. 

[S.  C.  9  L.  J.  CL  (N.  S.),  383 ;  and  at  law,  6  Btng.  (N.  C),  37 ;  6  Scott  710.] 

A  testator  ^ve  life  interests  in  real  and  personal  estate  to  A.  and  B.,  witii  interests 
to  their  issue  male  in  certain  events  onl^,  and  the  estate  was  given  over  to  the  heir 
of  the  testator  on  a  general  failure  of  issue  mide  ol  A.  and  B.   Held,  that  A.  and 

B.  took  estates  tail  by  implication. 
A  testator  devised  his  real  and  personal  estate  to  trustees,  and  gave  life-estates 
therein  to  several  persons,  namely,  A,  B.,  &c. ;  and  fifter  their  deaths  he  directed 
the  trustees  to  pay  the  income  to  Moses  and  Naphtfaali,  during  their  respective 
lives,  share  and  sliare  alike ;  and  in  ease  either  of  them  should,  a/f«r  ^  deaths  of  A., 
dx.,  depart  this  life  without  leaving  issue  male  of  his  bod^,  in  trust  to  pay  the 
whole  income  to  the  survivor  for  life ;  and  he  directed  that  if  Moses  should,  afier 
the  deaiha  of  A.^  B.,  de.,  die  before  JVo^iAAaK,  leaving  issue  nude,  then  the  trustees 
should  eonvetf,  a  moiety  of  the  real  estate,  to  tiie  use  of  the  first  and  other  sons  of 
Mosw  in  tail  male,  with  remainder  to  Naphthali  for  life,  with  remainder  to  bis 
first  and  other  sons  in  tail,  and  in  default  to  the  testator's  right  heirs,  and  lay  out 
a  moiety  of  the  personal  estate  in  land,  and  convey  the  same  to  tnutees  to  the  like 
uses.  The  testator  made  a  similar  disposition  rmUatis  mutandis  of  the  other  moiety 
in  case  of  the  death  of  Naphthali,  after  the  death  of  A.,  B.,  leaving  isstie  male^  and  he 
provided  that  in  case  Moses  and  Naphthali  should  die  without  leaving  issue  male, 
or  if  such  issue  male  should  die  without  leaving  any  issue  male,  the  trustees  should 
convey  the  property  to  such  person  as  should,  at  the  death  of  the  survivor  of  Moses 
and  Naphthali,  be  the  right  heir  of  the  testator.  It  will  be  seen  that  no  provisioo 
was  made  for  the  event  (which  happened),  of  Mo^  dying  toitkout  issue  before  the  death 
of  A.,  B.  Naphthali  survived  Moses  and  A,  B.,  &o.,  and  Moses  died  without 
issue.  Held,  first,  that  tiie  wonh  "after  the  deaths  of  A,  B.,"  &a,  did  not  impcnrt 
eontangenicy,  bat  were  merely  words  of  reference,  shewing  that  the  gifts  then  in 
course  of  expression  were  subject  to  the  prior  gifts,  and  were  not  to  have  effect  in 
possession  until  those  prior  gifts  were  satisfied  or  had  become  inoperativa. 
secondly,  that  the  words,  "  if  Moses  should  die  before  the  death  of  Naphthidi, 
leaving  issue  male,"  must  have  their  natural  meaning,  and  be  taken  to  provide  only 
for  the  particular  oases  expressly  described.  Thirdly,  that  to  effectuato  the  general 
intont,  Naphthali  took  an  estate  tail  by  implication  in  both  moieties  of  the  realty, 
and  an  absolute  interest  in  the  personalty.  And,  fourthly,  that  the  trusts  on 
which  the  question  arose  were  not  executory  so  as  to  alter  ^e  constanction  as 
arising  on  an  executed  trust. 

The  question  in  this  case  arose  on  the  will  of  the  testator  Moses  Hart,  and  wa^ 
whether,  under  the  will  and  in  the  events  which  had  happened,  Nai^thidi  Hart  took  an 
estate  for  life,  or  an  estote  tail  by  imi)lioa-ri8^tion,  in  the  real  and  personal  estate 
of  the  testator.   In  tiie  former  case  alone  the  Plaintiff  would  be  entitled. 

The  testator,  by  his  will,  dated  the  2d  of  April  1756  (after  bequeathing  several 
annuities  and  certain  legacies,  and  specifying  various  personal  property  to  which  he 
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wu  entitled,  and  reciting  that  be  was  possessed  of  divers  messuages  and  heredita- 
ments and  premises  at  Qeswortb,  as  well  freehold  and  copyhold,  and  at  Richmond 
and  Topefield,  and  also  divers  other  leasehold  messuages,  lands,  and  tenements), 
deviled  and  bequeathed  all  his  real  and  personal  estate  to  trustees,  their  heirs, 
eiecutora,  and  administrators,  upon  trust  to  sell  his  real  estate  at  Islesworth  and 
ffiehmond,  and  his  personal  estate,  and  invest  the  produce  in  Government  securities ; 
tnd  out  of  the  yearly  income  therectf,  and  out  of  the  rents  and  profits  of  his  estate 
It  Topefield,  and  gI  his  leasehold  estates,  and  all  other  his  real  aad  persra^ 
sitatc^  to  pay  the  annuities  and  legacies ;  and  after  payment  thenof,  he  directed  the 
tnutees  to  pa^  the  surplus  yearly  income  of  his  estate,  both  real  and  personal,  in 
manner  f(^owing :  that  is  to  say,  one  moiety  thereof  to  his  daughter,  Judith  Levy, 
during  h.er  life,  or  so  long  as  she  continued  the  widow  of  her  late  husband ;  and 
the  other  moiety  to  his  daughter  Kachael  Adolphu^  during  her  life,  for  her  separate 
nse.  The  testator  then  proceeded  in  the  following  terms; — "And  upon  further 
trust,  that  if  the  said  Rachael  Adolphus  shall  survive  the  said  Judith  Levy,  or  if  the 
8iid  Judith  Levy  shall  at  any  time  hereafter  intermarry  with  any  other  husband, 
that  from  the  time  of  such  death  or  marriage,  the  mcnety  of  the  surplus  of  the  income 
of  my  real  and  personal  estates  made  payable  as  aforeeaid  to  the  said  Judith  Levy 
ihall  be  paid  b^  half-yearly  payments  to  the  said  Bachael  Adolphns,  for  the  term 
frf  her  natural  life,  for  her  own  sole  and  separate  use,  in  Uke  same  manner  as  the 
other  moiety  is  hereby  ^841  directed  to  be  paid  to  her  as  aforesaid;  and  upon  further 
tniBt,  that  if  the  said  Itacuel  Addrilius  snaU  die  without  having  any  issue  <tf  her 
body,  and  the  said  Judith  Levy  shall  her  survive,  that  then  and  in  such  case  the 
moiety  of  the  surplus  of  the  income  of  my  said  real  and  personal  estate,  payable  to 
the  iiad  Rachael  Adolphus  as  aforesaid,  shall  by  half-yearly  payments  be  paid  to  the 
sud  Judith  Ijcvy,  for  and  during  the  term  of  her  natural  life,  if  she  so  long  oontintiee 
the  widow  of  the  said  Elias  Levy.  And  upon  furlJier  trust,  that  if  the  said  Rachael 
Adcdphus  shall  at  her  death  have  any  issue  of  her  body  lawfully  begotten,  that  then 
and  in  such  case  the  moiety  of  the  surplus  of  the  income  of  my  said  real  and  persoual 
estate  payable  to  the  said  Rachael  Adolphus  as  aforesaid  shall  from  thenceforth  by 
half-yearly  payments  be  paid  to  all  the  children  of  the  said  Rachael  Adolphus,  during 
their  respective  lives,  in  equal  proportions,  share  and  share  alike ;  «id  in  case  ot 
the  deau  (tf  any  of  thran,  the  part  and  share  of  such  child  so  dying  shall  be 
equally  paid  to  and  amonrat  the  survivors  and  survivor  of  them.  And  on  further 
tnist^  that  frcmt  and  after  uie  death  or  marriage  of  the  said  Judith  Levr,  the  income 
(rf  my  said  real  and  personal  estates  devised  to  her  as  afcnresaid  shall  be  paid  by 
half-yearly  paymrats  to  and  amongst  all  and  every  of  the  children  of  the  said  Rachael 
Adolphus,  in  the  same  manner  and  with  the  like  benefit  of  surviv(H*ship  as  the  surolus 
of  the  income  of  my  said  real  and  personal  estate  payable  to  the  said  Rachael 
Addi^as  as  aforesaid  is  hereby  directed  to  be  paid.  And  on  further  trust,  that 
in  ease  my  daughter  Bachael  Adolphus  shall  have  any  issue  of  her  body  lawfully 
begotten,  that  my  said  trustees  do  and  shall  lay  out  and  expend  so  much  money  as 
thw  shidl  think  neeessuy  for  the  boarding  maintenanoe,  and  education  of  such 
dmarai  oat  of  the  yearly  inoome  and  modnoe  o&  my  said  real  and  person^  estates 
devised  to  them  as  aforesaid,  until  snoh  time  as  they  shall  respeetivdy  attain  their 
[Un  respective  ages  of  twenty-five  years ;  and  that  they  my  said  tnutees  sdod  execu- 
tes uall  respectively  lay  out  the  sarpus  of  such  yearly  income  and  woduce  in  Goveni- 
■wnt  seenrities  for  the  ose  of  such  children  respectively,  to  be  paid  to  each  of  them, 
M  be,  she,  or  they  shidl  respectivdy  attain  their  age  or  ages  of  taentf-five  yea/re, 
Aan  and  share  alike,  with  benefit  of  survivorship  to  each  other.  And  upon  further 
trast,  from  «id  after  the  decease  of  both  my  said  daughters,  and  of  the  issue  of 
the  said  Rachael  Adolphus  (or  on  the  marriage  of  my  daughter  Judith  Levy  as 
aforesaid,  ahe  surviving  the  said  Rachael  Adolphus  and  her  issue),  that  the  trustees 
and  executors,  &&,  do  pay  the  yearly  income,  &c.,  of  all  my  said  estates,  &o.,  among 
ao  many  of  my  said  three  sisters,  Auugolus  Simons,  Judith  Hart,  and  Jacobed  Hart, 
as  ihall  be  tiien  livine,  and  to  the  survivors  and  survivor  of  them,  share  and  share 
iGke^  for  and  during  thev  respective  natural  lives,  and  the  life  of  tiie  longer  liver  of 
Aem,  for  their  sepuate  use.* 

"And  upon  fturtiier  tonst,  irom  and  after  the  decease  of  my  said  daiwhters,  and  of 
As  iSBQo  of  my  dm^ter  Raphael  Adolphus,  and  of  thedeoease<tf  my  said  diree  sisters, 
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that  my  aaid  truBteee  and  executors  shall  the  yearly  income  and  produce  of  my 
said  real  and  personal  estates  unto  Moses  Hart  and  Naphthali  Hart,  the  sons  of  my 
brother-in-law,  Solomon  Hart,  for  and  during  the  term  of  their  respectiTe  naturaJ 
lives,  share  and  share  alike ;  and  in  case  either  of  them,  the  said  Moses  Hart  and 
Naphthali  Hart,  shall,  after  the  deaths  of  the  said  Judith  Levy  and  Rachael  Adolphus, 
and  cS  the  children  of  the  said  Rachael  Adolphus  (if  any  she  shall  have),  and  of  the 
decease  of  my  said  three  sisters,  depart  this  life  vntkout  leaving  iggue  male  of  his  body 
lawfully  begotten,  then  in  trust  to  pay  the  whole  yearly  income  and  produce  of  my 
said  real  and  perscmal  estate  unto  the  survivor  of  them,  for  and  during  the  term  ol 
his  natural  life." 

P86]  "  And  I  do  hereby  further  direct  and  appoint,  iktU  if  the  said  Moses  Hart 
,  after  the  deaths  of  the  saii  Judiih  Levy  and  Bachael  Adol^us,  and  the  children  of 
the  said  Bachel  Adolphus  (if  any  she  shall  have),  and  of  the  decease  of  my  said 
three  sisters,  d^rt  this  life  before  the  said  Naj^hali  Hart^  leaving  issue  maie  of  his 
body,  that  then  and  in  such  case  my  said  trustees,  or  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  shall  convey  one  moiety  of  my  said  real  estate  at  Topsfield, 
and  also  convey  one  moiety  of  all  such  other  parts  of  my  freehold  and  copyhold 
estates  as  shall  be  then  remaining  unsold,  to  trustees  to  the  use  and  behoof  of 
the  first  md  every  other  son  and  sons  of  the  said  Moses  Hut,  severally  and  succes- 
sively in  tail  male ;  and  in  default  of  such  issuBt  remainder  to  the  said  Naphthali 
Hart,  iot  the  term  of  his  natural  life,  with  remainder  to  his  first  and  otJier  son^ 
severally  and  sucoesrively  in  tul  male ;  and  in  default  of  such  issue,  to  mjf  rigM  hem. 
And  ut  ease  of  stuh  deam  in  manner  aforesaid  of  the  said  Moses  JBart  before  the  said 
NapkUioXi  Hart,  and  of  the  said  Moses  Hart  leaving  issue  maXe^  I  do  hereby  direct 
and  appoint  that  my  said  trustees,  and  the  survivor,  &c.,  shall  and  do  lay  out  one 
moiety  of  my  personal  estate  and  effects,  and  of  such  money  as  shall  have  arisen  by 
sale  of  my  freehold  and  copyhold  estates,  directed  as  aforesaid  to  be  sold  (in  case 
they  should  then  have  been  sold),  in  the  purchase  of  lands  of  inheritanoe,  and  convey 
the  same  to  trustees,  to  Oie  Wee  uses  as  I  have  hereinbefore  directed,  one  moiety  of  my 
said  real  estate  at  Topsfield  to  be  conveyed  uid  setUed  on  ^e  issue  of  the  said  Moses 
Hart,  on  the  contingency  aforesaid." 

"And  I  do  hereby  further  direct  and  appoint,  that  if  the  said  Naphthali  Hart 
shall,  afier  the  deaOa  of  the  said  Judiih  Levy  and  Rachael  Adolphva,  and  the  children 
of  the  said  Bachael  Adolphus  (if  any  she  sludl  have),  [187j  and  of  the  deoease  of  my 
said  three  sisters,  depart  this  life  before  the  said  Jkoses  Mart,  kaiving.  issue  maie  of 
his  body  lawfully  begotten,  that  then  and  in  such  case,  my  said  trustees,  or  the 
survivor,  &c.,  shall  convey  one  moiety  of  my  real  estate  at  Topsfield,  and  also  convey 
one  moiety  of  all  such  other  parts  of  my  freehold  and  copyhold  estates  as  shall  be 
then  remaining  unsold,  to  trustees,  to  the  use  and  behoof  of  the  first  and  every 
other  son  and  sons  of  the  said  Naphthali  Hart,  severally  and  successively  in  taU 
male ;  and  in  default  of  such  issue,  remainder  to  the  said  Moses  Hart,  for  the  term 
of  his  natural  life,  with  remainder  to  his  first  and  other  sons  severally  and  succes- 
sively in  tail  male ;  and  in  default  of  such  issue,  to  my  right  heirs.  And  in  case  of 
such  death,  in  manner  aforesaid,  of  the  said  Naphthali  Hart  before  the  said  Moees 
•  Hart,  and  his,  the  said  Naphthali  Hart's,  leavuig  issue  male,  I  do  hereby  direct 
and  appoint  that  my  said  taiutees,  and  die  survivor,  &c,  shall  and  do  lay  oat  one 
moiety  of  my  personal  estate  and  ^fects,  and  of  such  money  as  shall  hxre  arisen  by 
sale  of  mr  freehold  and  copyhold  estates,  directed  as  aforesaid  to  be  sold  (in  case 
they  should  hAve  been  then  sold),  in  the  purchase  of  lands  of  inheritanoe  and  convey 
the  same  to  trustees  to  the  Wee  uses  as  I  have  hereinbefore  directed,  one  moiety  of  my 
said  real  estate  at  Topsfield  to  be  conveyed  and  settled  on  the  issue  of  the  said 
Naphthali  Hart,  on  the  contingency  aforesaid." 

"  And  in  case  the  said  Moses  Hart  and  Naphthali  Hart  shall  b<dh  die  without  leaving 
any  issue  male,  or  such  issue  male  shaU  die  toithmi  leaving  any  issue  male,  that  then  and 
in  such  case  my  said  trustees  and  executors,  or  the  survivor,  &c.,  shall  convey  my  said 
real  estate  at  Topsfield,  and  all  other  my  freehold  and  copyhold  estates  which  shall 
then  remain  unsold,  vrUo  sw^  person  or  persons  as  shall,  at  ^  deaUi  of  the  survivor 
of  them,  the  said  Moses  Hart  and  Naphthali  Hart,  be  [188]  my  right  heir  or  right  heirs ; 
and  shall  in  that  case  transfar,  pay,  and.  dispose  of  all  my  personal  estate  to  and 
amongst  such  persons,  and  in  such  shares  and  prop(»tion9  as  they  would,  hy  virtue 


Digitized  by  Google 


FRANKS  17.  PBIOB 


75 


at  the  Statute  ai  DiBtnbutioQ  of  Intestates'  Estates,  be  reapectively  entitled  unto  in 
cue  I  had  died  intestate." 

It  will  be  seen  that  the  will  made  no  provision  for  the  events  which  afterwards 
batnMud,  namely,  of  Motes  dying  wUhout  itsue  before  the  dea^  of  the  preounu  teiumtB 

The  testator  died  in  1756. 

AH  the  devisees  named  in  the  testator's  will  survived  him.  The  events  which 
nbsequeutly  happened  were  these  : 

Toe  testetor  s  daughter  Bachael,  wid  his  sisters,  I^urgolus,  Judith,  and  Jaeobed, 
ind  Moses  Hart^  all  died  without  issue,  in  t^e  lifetime  of  Judith  Levy  and  of 
Naphthali  HarL 

In  1803  Judith  Levy  died. 

Id  1828  Naphthali  Hart  died  a  bachelor. 

Judith  Levy  remained  in  possession  of  the  property  until  her  death.  Naphthali 
Hart  then  entered  into  possession,  and  assuming  to  be  tenant  in  tail  in  possession, 
be  sofilBred  reooveries  of  the  freehold  and  copyhold  property,  and  in  1821  conveyed 
sll  the  freehold  and  copyhold  and  persoiuu  estate  to  a  purchaser  for  valuaUe 
OMisiderataon. 

The  co-heirs  at  law  and  next  of  kin  of  the  t^tator  were  the  Plaintiff,  Jacob  Henry 
Fnuiks,  and      B^oidants,  Priscilla  Franks  and  Dame  Isabella  Bell  Cooper. 

^89]  Besides  some  leaseholds,  there  was  a  sum  of  £1600  East  India  stock,  and 
£458  consols,  formine  the  personal  estate  of  the  testator. 

This  Ull  was  fileain  1829  by  Jacob  Henry  Franks,  against  Price  Priscilla  Franks, 
snd  Sir  William  H.  Cooper  and  Lady  Cooper,  and  the  personal  representative  of  the 
testatw  and  the  heir  at  law  of  the  surviving  trustee  of  the  real  estate,  and  against 
putieB  claiming  beneficially  under  the  purchaser  and  their  trustee,  praying  that  the 
rights  of  all  parties  in  the  testator's  real  and  personal  estates  might  be  declared,  for 
consequential  accounts  and  inquiries,  and  that  the  Plaintiff  might  be  let  into  p(»se8sion 
of  hie  share  of  the  real  estates. 

The  [H^liminary  inquiries  having;  been  made  before  the  Master,  the  cause  came 
on  to  be  heard  for  further  directions  in  March  1837,  when  a  case  was  directed  for  the 
oiHiiion  of  t^e  Judges  of  the  Court  of  Common  Pleas  on  the  following  points : — 

1.  Whether  Nai^fchali  Hut  took  any  and  what  estate*  under  the  will  of  Moses 
Hut^  in  the  real  estate  of  the  testator  at  Topefield. 

2.  Whether  Jacob  Henry  Franks,  Priscilla  Franks,  and  Dame  Isabella  Bell 
Cooper,  the  heirs  at  law  of  the  testator  living  at  the  death  of  Naphthali  Hart,  took 
any  and  what  estate  under  the  will  in  the  real  estate  at  Topsfield ;  and, 

3.  Whether  Judith  Levy,  Bachael  Adolphus,  H.  Isaac  Franks,  Philah  Franks,  and 
Priscilla  Franks,  the  heirs  at  law  of  the  testator  living  at  the  time  of  his  death,  took 
soy  and  what  estate  under  his  will  in  the  real  estate  at  Topefield. 

pM]  The  case  was  ar^ed  in  Michaelmas  term  1838  (6  Bing.  N.  C.  37 ;  and  6 
Scott,  710X  ftnd  the  following  certificate  was  returned : — 

"  We  are  of  opinion,  that  upon  the  death  of  Moses  Hart  without  issue,  Naphthali 
Hut  beeame  and  was  seised,  under  and  by  virtue  of  the  testator's  will,  of  a  vested 
estate  in  tail  male  in  remainder  expectant  on  the  determinaticm  of  the  estates  limited 
to  Jadit4i  Levy,  Sachael  Adolphus  and  her  children,  and  the  testator's  three  sister^ 
in  all  the  messuages,  lands,  and  hereditaments  at  Topisfield.  It  having  been  intimated 
to  us  by  the  counsel  on  both  sides,  that,  in  the  event  of  our  opinion  on  the  first 
question  being  such  as  is  above  stated,  they  do  not  desire  to  have  our  opinion  on  the 
natters  referred  to  in  the  second  and  diira  questi(m^  we  forbear  to  say  any  tiling  in 
answer  to  them." 

The  cause  now  came  on  for  further  directions  upon  the  certificate  of  tihe  Court  of 
CoDunon  Fleas. 

Mr.  Pemberton,  Mr.  Parker,  and  Mr.  Lee,  for  the  Plaintiff.  The  will  contains  no 
express  gift  in  tail  to  Moses  and  Naphthali  \  and  it  is  only  by  implication  that  they 
OD  be  held  to  take  such  an  estate.   It  is  said  on  the  other  side,  that  the  ultimate 

over  being  <m  a  general  failure  of  the  issue  male  of  Moses  and  Naphthali,  shews  an 
intoitKn,  that  all  such  issue  dutll  be  provided  for;  but  the  testator  not  having,  by 
the  ]venous  gifts,  provided  for  aU  such  issue,  it  is  necessaiy,  in  order  to  effectuate 
tile  genoml  intention  of  tJie  testator,  to  imply  an  estate  tail  in  the  parents,  through 
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whom  the  whole  line  of  such  issue  may  inherit.  It  has,  however,  been  clearly 
established,  that  there  can  be  no  such  estate  by  im-[191]-plication,  if  the  preceding 
gifts  exhaust  the  whole  issue,  on  failure  of  which  the  gift  over  is  to  take  effect. 

It  is  said  then  by  the  Defendants,  that  in  this  case  there  are  not  previoos 
limitations  to  the  issue  male  of  Mosea  and  Naphthali  in  every  event ;  and  for  this 
reason,  because  the  gifts  to  thdm  are  continent  on  tiieir  parents  surviving  the  several 
tenanto  for  life ;  the  answer,  however,  is  this : 

First,  that  if  the  words  sound  in  contingency,  then  such  contin^noy  mns  tfaroufffa 
the  whole  will,  subsequent  to  the  life-estates  to  Moses  and  Napbtiiah,  aim  consequenuy 
none  of  the  subsequent  devises  took  effect  at  all;  by  im|)orting  contingency, 
every  devise  subsequent  to  those  to  Moses  and  Naphthali  nab  failed,  and  the  Pmintiff 
and  the  other  co-heirs  will  then  become  entitled. 

Secondly,  if  the  words  be  not  read  in  a  contingent  sense,  but  as  importing  the 
period  at  which,  consistent  with  the  previous  gifts,  the  estate  is  to  vest  in  possession 
or  enjoyment,  then  it  will  be  found  that  there  is  a  previous  limitation  to  all  the  issue 
of  Moses  and  Naphthali,  in  respect  of  both  the  moieties  of  the  estate,  and  no  necessity 
will  then  exist  for  implying  an  estate  tail  in  their  parents. 

Thirdly,  if  any  doubt  exists  whether  the  prior  limitations  would,  by  express 
devise,  exhaust  all  the  issue  male  as  to  both  moieties ;  yet  it  is  clear,  that  as  to  one 
moiety,  it  does  exhaust  all.  such  issue  male,  and  therefore,  as  to  that  moiety,  it  is 
impossible  to  imply  an  estate  tail  in  Naphthali. 

Fomlkly,  if  tne  Court  is  compelled  to  imply  an  estate  tail  at  ^  it  most  be 
implied  in  fovour  of  t^e  issue  of  [192]  Moses  and  Naphthali,  and  not  in  favour  of 
Moses  and  Naphthali  themselves. 

FifOUy,  if  tnis  Court  should  concur  in  the  certificate  of  the  Court  of  Common  Pleas 
on  the  case  stated  to  them,  in  which  the  words  of  the  will  have  been  varied,  so  as  to 
make  the  devises  legal  devises,  vet  that  in  this  Court  a  different  conclusion  must 
prevail  on  the  words  of  the  will  tiiemselves,  on  the  {^und  of  their  creating  an 
executory  trust ;  and, 

SisctlUy,  That  the  gifts  to  the  children  of  Baohael  Adol^us  at  twenty-five,  and 
those  subsequent  thereto,  are  too  remote ;  and  that  the  heir  becomes  consequently 
entitled. 

If  the  words  be  read  as  importing  contingenpv,  how  did  Naphthali  take  an  estate 
for  life  in  the  whole  f  The  words  are,  U  eivaer  Moses  or  Naphthali  shall,  after  the 
deaths  of  Judith,  &c,  die  without  leaving  issue  male,  then  to  pay  the  whole  income 
to  the  survivor  for  life ;  and  this  event  never  took  place  as  to  the  mcielby  of  Moses. 
But  it  is  absurd  to  suppose  that  the  gift  of  the  whole  to  Naphthali  was  to  be  dependent 
not  only  on  the  event  of  Mosea  dying  without  issue  male,  but  also  on  the  con- 
tingency of  Moses  surviving  the  previous  tenants  for  life.  If  you  read  the  words  as 
contingent,  the  event  never  took  place,  and  Naphthali  never  became  entitied  for  life  to 
the  moiety  of  Moses ;  but  if  you  construe  them  as  providing  for  the  period  at  which 
the  limitations  were  to  take  effect,  without  prejudicing  the  estates  previously  limited, 
then  everything  will  be  consistent.  The  next  clause  must  be  construed  in  a  similar 
way.  It  is,  ihaA  if  Moses  shall,  after  the  deatiis  of  Judith,  &o.,  depart  Uiis  UfekMiTing^ 
issue,  tiien  thwe  is  to  be  a  conveyance  to  the  first  and  other  sons  <A  Moses  in  tai^ 
with  r»{L^-mainder  to  Naphthali  for  Ufe,  witii  remainder  to  his  first  and  other  sons 
in  tail  Here  again  it  would  oe  absurd  to  consider  the  gifts  over  to  Naphthali  and  his 
issue,  depended  either  on  the  contingency  of  Moses  surviving  Judith,  &c.,  or  of  his 
leaving  issue  male ;  the  object  was  to  give  it  over  to  them  after  first  providing  for 
those  persons  to  whom  previous  gifts  had  been  limited,  and  it  will  be  found  from  the 
authorities  subsequently  referred  to,  that  in  construing  these  limitaticms  there  is  no- 
contingency  whatever,  and  that  all  the  male  issue  have  oeen  provided  for. 

A^n :  the  words  "  de^rt  this  life  before  Naphthali "  must  be  read  as  words  of 
limitation,  and  not  of  contingency,  fet*  nothing  would  be  more  absurd,  than  to  make 
the  estate  of  the  first  and  otner  sotas  of  Moses  depend  on  the  uncle  being  alive  or 
dead  at  the  time  of  the  death  of  their  father.  The  reason  of  the  introduction  of  these 
wcffds  was  this,  that  there  was  a  subsequent  gift  to  Naphthali  for  life  which  oould  only 
ti^e  effect  in  the  event  of  his  snrvivine  Moses. 

In  a  legal  devise,  but  more  especially  in  an  executory  trust,  it  is  sufficient  to  find 
the  order  on  vhioh  the  devisees  ue  to  take :  it  is  quite  immaterial  how  the  devisea 
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themselves  are  mixed  or  misplaced  in  the  will ;  and,  bearing  this  in  mind,  it  will  be 
found  that  this  will  contains  a  provision  for  the  issue  of  Moses,  with  remainder  to 
Xa^thali  and  his  issue  in  every  event  which  can  possibly  happen. 

The  settlement  of  the  moiety  of  Moses  was  not  to  depend  on  his  surviving  his 
hn^er,  or  on  his  leaving  issue  mal^  bat  was  to  take  place  at  all  events,  and  then 
dure  would  be  limitations  of  his  moiety  to  his  first  and  [194]  other  sons  in  tail,  with 
mnainder  to  NajAthali  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 

WiUi  respect  also  to  Naphthali's  moiety  the  same  ailments  apply :  it  is  merely 
reading  the  words  redendo  singtda  tingulis, 

JnMvrraif  v.  Jones  (2  Yes.  &  B.  313)  Lady  Bath  gave  certain  property  "in  case, 
she  should  have  but  one  child  living  at  the  time  of  her  decease,"  to  Mrs.  Markham. 
She  never  had  any  child  at  all,  and  it  was  argued,  therefore,  that  the  gift  could  not 
take  effect,  because  the  specified  event  had  not  happened ;  but  the  answer  of  Sir 
William  Gruit  was  this ;  The  condition  has  been  more  than  performed ;  she  did  not 
mean  that  there  should  be  one  ohild  in  order  that  Mrs.  Markham  should  take,  but 
that  there  should  not  be  more  than  one  child.  So  here,  it  is  not  necessary  that  there 
iboold  be  children  of  Moses  to  entitle  Naphthati  and  his  children  to  take :  but  it  is 
nfficiaits  if  tihere  are  no  children  of  Moses  to  take^  to  the  exclusion  of  Na^^thali  and 
his  children.  Similarly  in  Aiton  v.  Brooke  (7  Sim.  204),  there  was  a  gift  over  to  B. 
in  cue  A.  should  have  ohildran  living  at  her  decease,  who  should  all  die  under  twenty- 
ODe,  and  it  was  held,  that  the  gift  over  took  effect,  though  A.  never  bad  a  child. 

The  jninciple  is  thus  stated  in  2  Jarman's  Pow.  Devise,  217,  "  where  an  estate  in 
renuunder  is  limited  in  terms  of  contingency,  on  the  happening  of  certain  events,  and 
the  events  described  are  precisely  those  on  which,  the  preceding  estates  having  deter- 
mined, it  will  fall  into  possession,  it  is  construed  to  be,  not  a  contingent  gift  con- 
ditioned to  take  effect  on  these  events,  but  as  a  devise  [195]  immediately  vested,  the 
possession  of  which  is  necessarily  dependent  on  the  events  in  question." 

This  proposition  is  fully  borne  out  by  a  long  series  of  cases,  q&  Webby.  Searing 
(Cm.  jac  415),  Anon.  (2  Ventr.  363),  PearsaU  v.  Simpson  (16  Yes.  29),  Masa^  v. 
Hndion{2  Mer.  130),  Napper  v.  Sanders  (Button,  118),  stated  in  LeOuetiOier  v.  Traes 
(3  Atic  781). 

It  does  not^  however,  follow  that  where  all  the  issue  will  not  take  under  the 
preeeding  limitations  an  estate  tail  is  to  be  implied  upon  a  gift  over,  in  default  of 
imie;  because  such  issue,  may  be  construed,  that  issue  to  whom  limitations  have 
been  previously  made ;  Blackbom  v.  Edgley  (1  P.  Wms.  600),  Morse  v.  Lord  Ormonde 
(5  Mad.  99 ;  1  Russ.  382),  ElUmmbe  v.  Gompertz  (3  Myl.  &  Cr.  127). 

On  the  fourth  point :  even  if  the  gift  to  the  issue  of  Naphthali  be  held  to  depend 
OD  Naphthali  surviving  Moses,  or  Moses  Naphthali,  it  is  clear,  that  as  to  one  moiety 
of  the  estate,  there  is  no  contingency ;  for  either  Naphthali  must  survive  Moses, 
or  Moses  Naphthali.  One  of  these  events  must  necessarily  take  place ;  and  in  either 
ease,  there  u  a  limitation  to  the  issue  of  Naphthali.  As  to  a  moiety,  therefore, 
there  is  no  neoessity  whatever  for  implying  an  estate  tail  in  tiie  parent. 

As  to  the  fifth  point  Assuming  that  aa  estate  tail  must  be  implied,  it  is  to  be 
impBed  not  in  favour  of  the  parents,  so  as  to  enable  them  by  a  recovery  to  defeat 
all  the  subsequent  gifts,  but  in  favour  of  the  children  of  Moses  and  Naphthali.  The 
oHimate  gift  over  being  [196]  in  case  Moses  and  Naphthali  shall  die  without  leaving 
BBoe  male,  or  such  issue  male  (meaning  Jirst  and  other  sms),  skaU  die  witlwut  leaving  any 
tune  maU  ;  Doe  dem.  Barnard  v.  Beason  (3  Wils.  244),  Southhy  v.  Stonehouse  (2  Yes. 
•en.  610),  Lewis  v.  fFaiers  (6  East,  336),  Smith  v.  S&rlock  (7  Taunt.  129).  There  is 
this  difficulty  also  in  implying  estates  tail  in  the  two  parents,  if  there  were  but  one 
that  would  be  easily  effected,  but  it  is  far  different  where  there  are  two  or  more. 
How  are  they  to  take  1  Are  they  to  take  as  tenants  in  common  in  tail,  or  joint- 
taunts,  or  in  succession,  or  with  cross-remainders  ?  The  difficulty  had  great  weight 
with  C.  J.  Yaughan  in  Gardner  v.  ^Idon  (Yaughan,  259). 

lastly,  this  is  an  exeoutory  trust  to  be  carried  into  ^eot  by  a  eonveyanee  tnm 
the  tmsteea;  in  such  ease  the  Court  will  mould  the  most  inflexible  exprescdona, 
as  *'hsir,"  "heirs  of  the  body,"  &c.,  so  as  to  ^ectuate  ^e  fuU  intention  of  the 
testator ;  and  will  take  care,  by  giving  an  estate  for  life  only  to  the  parents,  to 
peserve  the  prowrty  for  their  issue.  rapiUon  v.  Voice  (2  P.  Wms.  470),  Leonard  v. 
£arl  of  Sussex  (2  Tern.  527),  Jervoise  v.  Duke  of  Northumberland  (1  Jao.  &  W.  559). 
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Mr.  Tinney  and  Mr.  Stuart,  for  Defendants  in  the  same  interest  with  the 
Plaintiflf. 

Mr.  Eindersley,  Mr.  Bethell,  Mr.  Berry,  and  Mr.  Hedge,  for  the  other 
DefendantB,  eotUr^.  Naphthali  took  by  implication  an  estate  taU  in  the  whole  real 
estate,  and  he  destrOTed  the  remaiDders  by  suffering  the  recoreries;  he  took  also 
an  absolute  interest  [197]  in  the  personidty.  First,  from  the  frame  of  the  record, 
it  is  incompetent  for  the  Plaintiff  now  to  insist  that  all  the  limitations  after  tlie 
several  life-estates  to  the  daughters,  sisters,  and  the  children,  are  contingent ;  for 
by  the  bill  they  are  treated  as  vested,  and  the  Plaintiff  thereby  claims  me^lf  as  one 
of  the  co-heirs  at  the  time  of  the  failure  of  the  prior  limitations,  and  not  one-fourth, 
which  he  would  have  been  entitled  to  as  representing  one  of  the  co-heirs  at  the 
testator's  death,  or  if  claiming  upon  &ilure  of  the  prior  limitations,  and  not  under 
the  will.  The  Plaintiff  has  done  so,  for  this  obvious  reason,  viz.,  because  the  adverse 
possession  of  Naphthali  for  twenty-five  years,  would,  as  to  one  moiety,  hare  been 
a  complete  answer  to  any  claim  he  might  voxOsOf  otherwise  than  under  tibe  ultimate 
limitation  in  the  will. 

On  the  second  point.  The  general  rule  seems  free  from  all  doubt :  that  as  the 
ultimate  gift  over  is  in  default  of  issue  male  of  Moses  and  Naphthali,  they  will  take 
an  estate  tail  if  it  can  be  shewn  tAa,t  such  issue  male  are  not  provided  for  by  die 
TOVvious  limitations;  Langlev  v.  BaMam  (1  Eq.  Ca.  Abr.  185),  AUome^Omeral  v. 
Sutton  (2  Bro.  P.  0.  382),  AUanson  v.  CUtherow  (1  Ves.  sen.  24),  StanUy  v.  Lennard 
(1  Eden,  87 ;  and  Ambler,  355),  Parr  v.  Svfindells  (4  Russ.  283).  We  contend  that 
such  is  the  case,  and  that  the  previous  limitations  to  the  issue  male  being  limited 
to  them  in  certain  contingent  events  only,  which  may  not  occur,  it  is  necessary  to 
give  by  implication  an  estate  tail  to  their  parents.    There  are  three  events  contem- 

Elated  by  the  testator,  in  which  a  totally  distinct  disposition  is  made  by  him  of 
is  property,  and  however  absurd  they  may  seem,  yet  if  clearly  expressed,  they  must 
determme  the  rights  of  the  parties. 

[1981  First,  if  Moses  or  Naphthali  shpuld  die  without  issue  male,  then  to  pay 
the  whole  rents  to  the  survivor  of  them,  but  in  that  case  there  is  no  limitation  to  the 
issue,  if  anv,  of  the  survivor. 

Secondly,  if  Moses  sAouli  die  befon  Naphihdli,  leaving  issae  male,  then  and  tlien  only 
a  conveyance  is  to  be  made  to  the  sons  of  Moses  in  tail,  with  remainder  to  Naphthali 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder  botn  as  to 
the  real  and  personal  estate  to  the  testator's  right  heirs,  and  similarly  in  the  other 
alternative,  if  Ndphihali  should  die  before  Moses,  leaving  issue  male. 

Thirdly,  in  case  both  Moses  and  Naphthali  should  die  without  issue  male,  then 
there  is  to  be  a  conveyance  not  to  the  testator's  righi  heirs  as  before  directed,  but 
a  conveyance  of  the  realty  to  sueh  person  as  at  the  death  of  the  survivor  of  Moses  and 
NaphthaU,  should  be  the  te^ator's  right  heir,  and  the  persffMiUy  to  his  next  of  hn.  So 
that,  in  these  particular  events,  the  ultimate  limitation  is  altogether  different.  It 
is,  ttierefore,  dear  that  the  property  was  not,  in  every  event,  to  go  according  to  tibe 
scheme  propoaed  b^  the  Plaintiffs,  and  that  in  t^e  several  contingent  events  before 
stated,  the  destination  of  the  pr(K»erty  was  to  be  different.  We  contend,  therefore, 
that  the  expressions,  "  if  Moses  snaU  die  before  Naphthali,  leaving  issue  mdU,"  are  to  be 
constnied  as  contingent,  and  that  the  case  does  not  come  within  the  class  of 
authorities  cited  on  the  other  side,  commencing  with  Boraston's  case  (3  Eep.  19).  The 
principle  is  this :  where  a  remainder  is  limited  in  words  which  seem  to  import  a 
contingency,  but  on  events  precisely  those  on  which  the  preceding  estates  will  determine, 
then  such  words  do  not  amount  to  a  [199]  condition  precedent,  but  only  denote  the 
time  when  the  remainder  is  to  vest  in  possession.  The  words  are  considered  mere 
surplusage,  as  they  do  nothing  more  than  would  be  implied  without  them ;  as  to 
A  for  nfe,  with  remainder  to  B.  in  tail,  if  he  survive  A.,  B.'s  estate  would  not 
be  contingent  on  his  surviving  A ;  but  the  case  is  far  different  where  the  contingency 
stated  does  not  correspond  with  the  determination  of  the  previous  estates,  as  to  A. 
for  life,  with  remainder  to  B.  in  tail,  if  he  survive  A  and  0.  This  case  then  comes 
within  the  third  olus  stated  in  Jarman's  Pow.  Dev.  (2  vol.  224),  who  veiy  accurately 
states  the  effect  of  the  several  cases  which  have  been  cited  on  behalf  of  the  Plaintiff : 
he  says,  The  several  preceding  classes  of  cases  clearly  demonstrate  that  the  Courts 
will  not  construe  a  remainder  to  be  contingent  merely  from  the  inaccurate  and 
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iiuutiGci&]  ose  of  expressions  importinG;  oontineency,  if  the  suhstance  and  effect 
of  the  limitations  afford  ground  for  concludiDg  tbat  they  were  not  used  with  a  view 
to  suspend  the  vesting.  They  may  be  considered,  however,  as  exceptions  to  the 
generai  rule ;  and  agreeably  to  the  maidm  exeepHB  probat  regulam,  they  confirm  rather 
than  oppose  the  dootrine,  that  devises  limited  in  clear  and  express  terms  oi  con- 
tingency do  not  take  effect^  unless  the  events  upon  which  they  are  made  dependent 
haj^n,  which  cases  we  now  proceed  to  consider."  The  author  then  proceeds  to 
another  oUas  of  cases,  and  to  which  the  present  belongs,  in  which  estates  limited 
in  clear  terms  of  oootingeno^  have  been  bo  construed,  notwithstanding  the  absurd 
consequences.  He  says  of  this  class:  "The  first  observation  suggested  by  this  class 
of  cases  ia^  that  an  estate  will  be  construed  to  be  contingent,  if  clearly  so  extwessed, 
however  absurd  and  inconvenient  such  a  [200}  construction  may  be,  and  however 
inconsistent  with  what  it  may  be  conjectured  was  the  testator's  actual  intention." 
This  statement  is  fully  borne  out  by  the  cases  cited ;  thus  in  Derm  dem.  Badclyffie  v. 
Ba^haa  (6  Term  R.  512)  was  a  devise  to  M.  for  life,  and  after  her  decease  to  the 
tret  son  of  her  body,  if  living  at  the  Unu  of  her  death,  and  it  was  held  that  the  estate 
of  the  son  who  died  before  the  mother  never  arose ;  Holmes  y.  Onuloek  (3  Ves.  317), 
^Man.  V.  Smith  (6  Dow.  22). 

The  words  "  if  Moses  shall  die  leaving  issue  male  "  must,  therefore,  necessarily 
be  construed  as  contingent.  The  consequence  is,  that  Moses  having  died  without 
leaving  issue  male,  the  contingency  never  took  effect;  and  in  that  event,  therefore, 
there  ms  no  limitation  of  his  share  to  the  children  d  Naphthali.  As  to  Naphthali's 
i^are,  he  did  not  die  in  the  lifetime  of  Moses,  and  therefore  as  to  his  share  the 
limitation  to  his  children  failed.  In  the  events  therefore,  which  happened,  no  child 
of  Naphthali,  if  he  had  happened  to  have  had  one,  could  have  taken  under  the 
limitations.  Further  than  this,  if  either  Moses  or  Naphthali  had  left  children,  it  is 
plain  they  could  only  take  one  moiety,  and  tbat  only  in  the  event  of  their  father 
surviving  their  uncle  j  and  if  both  left  issue  male,  the  issue  male  of  the  survivor 
would  take  nothing  in  their  parent's  moiety.  Thus,  then,  it  appears,  that  in  many 
events,  the  children  of  Moses  and  Naphthali  would  have  been  totally  unprovided 
for  under  the  will  as  to  the  whole  or  a  moiety  of  the  property.  This  case  then 
becomes  the  ordioary  one  of  implying  an  estate  tail  in  the  parents,  in  order  to 
effectuate  the  general  intention  of  the  twtator,  and  to  let  in  the  whole  issue  male. 

[3011  Fourthly,  the  implied  estate  tail  must  be  given  to  the  parents,  and  not  to 
Uw  chikfren.  Staid^  r.  Lamard  (1  Eden,  87)  ia  in  point,  which  was  a  devise  to  A. 
for  life,  with  remainder  to  the  eldest  son  of  A.  and  uie  issue  male  of  such  eldest  son, 
sod  for  want  of  issue  of  A.  to  B.,  it  was  argued  that  all  the  sons  of  A.  should  take  an 
estate  tail,  but  Lord  Northington  held  that  A.  took  an  estate  tail.  Leiois  v.  Waten, 
and  the  <^er  authcnities  cited  on  this  pointy  were  not  cases  of  implicati<Hi,  and  do  not 
apply. 

Fifthly,  we  contend  that  this  is  not  a  case  of  executory  trust,  for  although  in 
particular  events,  which  have  not  happened,  the  testator  has  directed  a  conveyance  to 
be  made,  yet  on  all  the  clauses  on  which  any  controversy  arises,  the  testator  has 
executed  the  trust  himseli  The  gifts  to  his  daughters,  his  sisters,  and  to  Moses  and 
Na|^th^i,  consist  of  a  direction  to  pay,  and  are  trusts  executed,  and  the  limitation  of 
which  must  receive  the  same  eonstniction  as  limitations  of  the  legal  estate.  Even  if 
they  were  exeeutoir,  the  Court  would  not  change  the  estates  expressly  directed  to  be 
given  to  the  several  parties  2  Pow.  Devise  447,  or  insert  estates  to  parties  which  »re 
Dot  warranted  by  the  expressions  in  the  will. 

If  any  error  has  arisen  in  the  statement  of  the  case  to  the  Common  Fleas,  which 
we  deny,  the  fault  rests  with  the  Plaintiff  who  prepared  it.  We  submit  that  the 
certificate  of  the  Court  of  Common  Pleas  is  satisfoctory,  and  ought  to  be  confirmed. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls  postponed  giving  his  judgment. 

[902]  August  8,  1640.  The  Master  of  the  Roli^  [Lord  Langdalej.  This  is  a 
IhU  filed  by  Jacob  Henry  Franks,  who  is  one  of  the  co-heirs  of  Moses  Hart  deceased, 
cUiming  to  be  entitled  to  a  share  of  the  real  estates  of  the  same  Moses  Hart,  and  for 
consequential  relief. 

The  Defendants  claim  as  purchasers  from  Naphthali  Hart,  who  was  a  devisee 
named  in  the  will  of  Moses  Hart   If  Naphthali  Hart  took  under  the  will  an  estate 
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for  life  <HiIy,  the  Pluntiff  is  now  entitled  as  one  of  tiie  hmn  of  Moeea ;  Imt  if 
Naphthali  took  an  estate  tail  under  the  Till  he  barred  it,  and  the  Plaintiff  has  no  title. 

The  necessary  parties  to  the  consideration  of  the  question  having  been  ascertained 
by  the  Master's  report,  the  cause  came  on  to  be  heard  on  the  2d  day  of  March 
1837,  and  it  was  ordered  that  a  case  be  made  for  the  opinion  of  the  Judges  of 
the  Court  of  Common  Fleas  on  ^e  will  of  the  stud  Moses  Hwrl^  and  that  the 
questions  be— 

1.  Whether  Naphthali  Hart  took  any,  and  what  estate  under  the  will  of  Moses 
Hart,  dated  the  2d  of  April  1756,  in  the  real  estate  of  the  said  testator  at  Topsfield. 

2.  Whether  the  heirs  at  law  of  the  testator  living  at  the  death  of  Naphthali  Hart 
took  any,  and  what  estate  under  the  mid  will  in  the  said  leaX  estate  at  Topsfield. 

3.  Whether  the  heir  at  law  of  the  testator  living  at  the  time  of  his  death  took  any, 
and  what  estate  under  his  said  will  in  the  said  real  estate  at  Topsfield. 

On  the  Ist  question,  the  Judges  on  the  4th  of  July  1838  stated  their  opinion  to 
be,  that  on  the  death  of  [203}  Moses  Hart  without  issue,  Naphthali  Hart  became  and 
was  seized  under  and  by  virtue  of  the  testator's  will  of  a  vested  estate  in  tail  in 
remainder  (expectant  on  the  determination  of  the  estates  limited  to  Judith  Levy  and 
Bachael  Adolphus  and  her  children,  and  the  testator's  three  sisters)  in  all  the  messuages, 
lands,  and  hereditaments  at  Topsfield. 

And  such  being  their  opinion  upon  the  first  question,  they  were  not  requested  to 
give  any  answer  to  the  second  and  third  questions. 

It  is  now  contended  before  me  that  this  opinion  is  erroneous,  and  I  am  desired 
either  to  dedde  in  opposition  to  it,  or  to  send  the  question  to  the  same  or  some  other 
Court  for  reoomdderation. 

The  will  Moses  Hart,  on  the  construction  of  which  the  question  depends,  is 
dated  the  2d  of  April  1756.  The  testator  died  in  the  course  of  the  same  year,  and 
he  had  three  sisters,  viz.,  Judith  Hart,  Jaoobed  Hart,  and  Margolus  Simons,  and  two 
sons  of  his  brother-in-law,  Solomon  Hart,  viz.,  Moses  Hart  and  Naphthali  Hart. 

He  intended  to  give  interests  in  his  estate  to  his  daughters,  Mrs.  Levy  and  Mrs. 
Adolphus,  to  the  issue  or  children  of  his  daughter  Mrs.  Adolphus,  to  his  three  sisters, 
and  to  his  nephews  of  the  half  blood  Moses  and  Naphthali  Hart.  Mrs.  Adolphus 
died  without  issue  in  the  year  1773,  leaving  Mrs.  Levy  surviving  her ;  and  Mrs.  Levy 
was  entitled  during  her  life  or  widowhood  to  the  income  of  the  testator's  estate.  The 
three  sisters  died  in  the  lifetime  of  Mrs  Levy.  Moses  had  a  son  who  died  before  his 
father,  and  Moses  himself  died  in  the  lifetime  of  Mrs.  Levy. 

E204]  Mrs.  Levy  died  in  1803,  and  uptm  her  death  Naphthali  Hart  took  possession 
e  estate,  and  the  question  is,  what  was  the  estate  to  which  he  was  entitled  under 
the  will 

The  testator  after  bequeathing  certain  annuities  and  specific  legacies,  proceeds  to 
state  the  property  to  which  he  was  entitled,  and  he  gives  the  same  to  trustees  and 
directs  them  to  sell  various  parts  therec^,  and  place  out  the  money  arising  from  the 
eale  thereof  on  Government  securities,  and  out  of  the  yearly  income  or  produce  thereof, 
and  of  his  real  and  personal  estate,  to  pay  the  annuities  and  legacies  which  he  bad 
before  given ;  and  after  payment  thereof  he  directed  the  trustees  to  pay  the  surplus 
income  and  produoe  of  his  estate  in  manner  therein  mentioned  to  his  daughters,  Judith 
and  Bachael,  and  to  the  children  of  bis  daughter  Kachael,  and  after  uie  deoease  of 
both  his  daughters,  and  the  issue  of  Raohael,  to  his  sisters  Margolus,  Juditii,  and 
Jacobed,  aod  the  survivors  or  survivor  of  them  for  life.  It  thus  appears  th^  Moses 
and  Naphthali  were  not  to  take  anything  during  the  lives  of  the  danghtws  Judith 
and  Rawael,  or  the  life  of  any  diild  of  Baohael,  or  the  life  of  any  of  the  three  sisters, 
Margolus,  Judith  and  Jacobed.  The  testator  then  proceeds  to  direct  his  trustees  to 
hold  his  estate  on  trust,  "  from  and  after  the  decease  of  my  said  daughters,  and  of  the 
issue  of  my  daughter  Hachael,  and  the  decease  of  my  said  three  sisters,  that  my  said 
trustees  shall  pay  the  yearly  income  and  produce  of  my  said  real  and  personal  estates 
unto  Moses  Hart  and  Naphthali  Hart,  the  sons  of  my  brother-in-law  Solomon  Hart, 
for  and  during  the  term  of  their  respective  natural  lives,  share  and  share  alike :  and 
in  case  either  of  them  the  said  Moses  Hart  and  Naphthali  Hart,  shall,  after  the  deaths 
of  the  said  Judith  and  Kachael,  and  of  the  children  of  the  said  Bachael,  if  any  she 
shall  [200]  leave,  and  tiie  deoease  of  my  said  three  sisters,  depart  this  life  without 
:  leaving  issue  male  of  his  body  lawfully  batten,  then  in  trust  to  pay  the  whole 
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yearly  inoome  and  prodnoe  of  my  said  reed  and  personal  estate  unto  the  survivor  of 
them,  for  and  during  the  term  of  hia  natural  life :  and  I  do  hereby  further  direct  and 
^tpnnt  that  if  the  said  Moees  Hart  shall,  ^ter  tke  deaths  of  the  said  Judith  and 
Boehael,  and  the  children  of  the  said  Bachael,  if  any  she  shall  have,  and  the  decease 
of  my  Mid  three  sisters,  depart  this  life  before  the  said  Naphthali  Hurt,  leaving  issue 
aule  of  bis  body,  that  dien  and  in  audi  case  my  said  trustees^  &&,  thall  conv^  one 
■oiety  of  my  said  real  estates  at  Topsfield,  and  also  convey,  one  moiety  of  all  such 
other  parte  m  my  {reehdd  and  copyhold  estates  aa  shidl  then  be  remaining  unsold,  to 
tnuteee,  to  the  use  and  behalf  of  the  first  and  every  other  son  and  sons  of  the  said 
Uoses  Hart,  severally  and  successively  in  tail  male,  and  in  default  of  such  issue 
remainder  to  the  said  Naphthali  Hart  for  t^e  term  of  his  natural  life,  with  remainder 
to  his  first  and  other  sons  severally  and  successively  in  tail  male,  and  in  default  of 
nch  issue  to  my  right  heirs ;  and  in  case  of  such  death  in  manner  aforesaid  of  the 
asid  Moses  Hart,  b^ore  the  said  Naphthali  Hart  and  his  the  said  Moses  Hart's  leaving 
mo9  male ;  I  do  hereby  direct  and  appoint  that  my  said  -trustees,  &&,  shall  and  do 
ky  out  one  moiety  of  my  personal  estate  and  effects,  and  of  such  money  as  shall  have 
•riun  by  sale  of  my  freehold  and  copyhold  estates,  directed  as  aforesaid  to  be  sold 
{id  case  they  ahonld  then  have  been  scud),  in  the  purchase  of  iands  of  inheritance,  and 
eoovey  the  same  to  trustees  to  the  like  uses  as  I  have  hereinbefore  directed  one  mcaaty 
(A  my  Bud  real  estate  at  Topsfield  to  be  conveyed  and  settled,  on  the  issue  of  the  said 
Hoses  Hart  on  the  contingency  lioresaid ;  [206]  and  I  do  hereby  further  direct  and 
wpnnt,  that  if  the  said  ^laphthali  shall,  after  the  deaths  of  Judith  and  Biwhael,  and 
the  children  of  fiaohael,  if  any  she  shall  have,  and  the  decease  of  my  said  three  sisters, 
dqiart  this  life  before  the  said  Moses  Hart  leaving  issue  male  of  his  said  body  lawfully 
b^otten  j  that  then  and  in  such  case  my  said  trustees,  &c.,  shall  convey  one  moiety 
<rf  my  Bud  real  estate  at  Topsfield,  and  also  convey,  one  other  moiety  of  all  such  other 
puts  of  my  freehold  and  copyhold  estates  as  shall  be  then  remaining  imseld,  to  trustees 
to  the  Qse  and  behoof  of  the  first  and  every  other  son  and  wne  of  the  said  Naphthali 
Hart^  seranlly  and  sueoeesivdy  in  tail  male,  and  in  default  of  such  issue,  remainder 
to  tlw  asid  Moses  Hart  for  the  term  <rf  his  natural  1^  with  remainder  to  his  first  and 
other  sons  sererally  and  suceeesiyelv  in  tail  Kale,  and  in  default  of  such  issue  to  my 
ri^t  h«ra ;  and  is  case  of  such  death  in  manner  aforesaid  of  the  said  Naphthau 
baore  the  said  Moses  Hart,  and  his  the  said  Naphthali  Hart's  leaving  issue  male;  I 
do  hereby  direct  and  appoint  that  my  said  trustees,  &o.,  shall  and  do  lay  out  one 
moiety  of  my  personal  estate  and  effects,  and  of  such  monies  as  shall  have  arisen  by 
ale  of  my  fre^old  and  copyhold  estates,  directed  as  aforesaid  to  be  sold,  in  case  Uiey 
dtould  have  been  then  sold,  in  the  purchase  of  lands  of  inheritance,  and  convey  the 
same  to  trustees  to  the  like  uses  as  1  have  hereinbefore  directed;  one  moiety  of  my 
••id  real  estates  at  Topsfield  be  conveyed  and  settled  on  the  issue  of  the  said  Naphthidi 
Hart  on  the  contingmcy  aforesaid :  and  in  case  the  said  Moses  Hart  and  NaphtAi^ 
Hart  shall  both  die  without  leaving  any  issue  male,  or  such  issue  male  shall  die  vidi- 
OQt  leaving  issue  male,  that  then  and  in  such  case  my  said  trustees,  &c,  shall  aaavey 
my  stid  ertate  at  Topsfield,  and  all  other  my  freehold  and  [2071  copyhold  estates 
vhidi  shall  then  remain  unsold,  onto  such  person  or  persons  as  shall  at  the  death  of 
the  survivor  of  th«n  the  said  Moses  and  Naphthali,  foe  my  right  heir  or  right  heirs, 
aud  shall  in  that  case  transfer,  pay,  and  dispose  of  all  my  personal  estate  to  and 
tmongst  such  persons,  and  in  such  shares  and  proportions  as  they  would  by  virtue  of 
the  Statute  of  Distribution  of  Intestates'  Estates  be  respectively  entitled  unto  in  case 
I  had  died  intestate. 

The  directions  of  this  will,  if  applied  to  the  events  relating  to  Moses  and  Naphthali 
vhich  happened,  are,  that  the  trustees  should  pay  the  surplus  income  to  Moses  and 
Kiphthaii,  share  and  share  alike^  during  their  joint  lives,  and  upcm  the  death  of 
Hoses  without  leaving  male  issue  in  the  lifetime  of  Naphthali,  to  pay  the  whole 
Mnrdos  income  to  Na^thali  for  life,  and  upon  the  death  of  both  Moses  and  Naphthali 
vwioot  leaving  issue  nude,  tMt  the  trustees  should  convey  tile  real  estate  to  the 
tMtator*a  right  neirs,  and  transfer  and  pay  the  personal  estate  to  his  next  of  kin. 

Am  the  nar  at  law  and  next  of  kin  were  not  to  take  unless  both  Moses  and 
2^adithali  should  die  without  leaving  male  issue,  the  testator  must  have  intended 
soch  issue,  if  any  such  there  had  been,  to  take,  and  unless  there  are  other  parts  of 
the  will      which  the  estates  are  giveti  directly  to  such  male  issue,  the  rules  of  law 
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will  upon  this  consfcruotion  of  the  vill  give  to  the  parents  such  estates  as  might  enable 
the  issue  to  take  the  interests  intended  for  them. 

It  was  ar^ed  in  this  case,  that  in  the  clauses  of  the  will  which  precede  the  gift 
oyer^by  which  if  at  all  the  gift  by  impUcatioD  is  to  be  sustainra,  estates  were 
di-[20^rectly  given  to  the  issues  of  Moses  and  Naphthali  in  such  a  manner  as 
to  exhaust  the  whol^  and  by  that  means  to  prevent  the  gift  by  implioation. 

In  considering  those  clauses,  it  has  appeared  to  me  that  the  words  "after  the 
death  of  the  said  Juditik  and  Bachael,  and  <n  the  ohildren  of  Bachael,  and  the  decease 
of  my  said  three  sisters,"  which  so  frequently  ooour,  do  not  import  eontingenoy,  but 
are  merdy  words  of  reference,  shewing  that  the  g^  tiien  in  oonne  of  expreenon 
were  subject  to  the  prior  ^fte,  and  not  to  have  effect  in  possession  till  those  pnor  gifts 
were  satisfied  or  become  inoperative ;  but  there  are  other  words  in  some  of  the  same 
clauses  which  do  seem  to  me  to  import  contingency.  There  are  four  events  or 
states  of  thinn  which  the  testator  seems  to  have  ^stinctly  contemplated  with  respect 
to  Moses  and  Naphthali : — 

1.  Their  joint. lives;  in  this  case  they  were  to- enjoy  the  surplos  income  share 
and  share  alike  during  the  continuance  of  their  tives. 

2.  The  death  of  either  of  them  without  leaving  any  issue  nude,  leavine  ^e  other 
surviving  in  this  case  (which  faappenedX  the  sarrivw  was  to  receive  the  wbde8iii}dns 
income  for  his  life. 

3.  The  death  ol  either,  in  the  lifetime  of  the  other  leaving  issue  male.  This  case 
is  provided  for  by  clauses  distinctly  applicable  to  Moses  and  Ifapbthali  rcspeotiTsiy, 
but  the  effect  in  terms  applicable  to  either  was  that  the  trustees  of  the  will  were 

directed  to  convey  and  transfer  one  moiety  of  the  real  and  personal  estate  to  trustees 
for  the  issue  of  the  nephew  who  died  first,  as  to  the  reu  estate  in  tail  male  with 
remainder  to  the  surviving  nephew  for  life ;  with  remainder  to  the  issue  [^09]  male 
of  the  surviving  nephew ;  with  remainder  to  the  testator's  right  heirs.  Neiuier  of 
the  two  clauses  which  thus  provide  for  a  moiety  of  the  estate  being  settled  on  tbe 
issue  male  of  the  nephew  <lying  first,  makes  any  provision  for  the  moietv  which  by 
the  former  clauses  was  given  to  the  other  nephew  for  life ;  and  then  comes  tne  last  case. 

4.  Both  nephews  dying  witiiout  leaving  issue  male,  or  such  issue  male  dying 
without  leaving  issue  male.  In  this  case  there  is  a  gift  over  to  tiie  heir  and  next  « 
kin  (tf  the  testator. 

The  testator  having  thus  distinctly  contemplated  the  evrat  which  happened,  and 
having  thereupon  given  the  estate  to  his  heir  and  next  of  kin,  the  gift  ought  to  taka 
effect^  if  consistent  with  the  rules  of  law,  and  the  intention  appearing  on  the  whcde 
will,  it  can  do  so. 

If  the  words  which  the  testator  used  with  reference  to  the  event  of  Moses  dying 
before  Naphthali  leaving  issue  male,  and  to  the  event  of  Naphthali  dying  before  Moses 
leaving  issue  male,  could  be  construed  as  merely  referential,  and  not  confined  to  the 
particular  event  provided  for,  it  would  follow  that  all  the  issue  of  both  Moses  and 
Naphthali  were  in  ever^  event  provided  for  in  the  clauses  which  precede  the  gift 
over,  and  no  estate  tail  would  be  implied  from  words  in  which  the  gift  over  is 
expressed ;  but  it  appears  to  me  from  the  words  used,  and  even  from  the  care  taken 
to  repeat  the  words  as  af^Iied  to  ^e  case  of  Moses  and  Naphthali  respectivelv,  that 
the  words  must  have  their  natural  meaning,  and  be  taken  to  provide  onl^  tor  the 
fnche  cases  which  are  expressly  described,  and  it  seems  as  if  the  testator  uteoding 
to  provide,  that  in  all  events,  the  gift  over  should  not  take  effect  if  there  were  any 
issue  [210}  male  of  either  Moses  or  Naphthali,  and  doubting  whether  he  had  con- 
templated or  provided  for  all  the  events  which  might  happen,  expressed  the  gift 
over  in  such  a  way  as  to  comprise  any  issue  male  of  Moses  and  Naphthali  which 
might  have  been  omitted.  I  udnk,  therefore,  tiiat  the  words  operate  to  create  an 
estate  tail  by  implication. 

It  is  said,  that  even  if  this  should  be  so  as  to  one  moiety,  it  is  not  so  as  to  the 
other  :  but  it  appears  to  me,  that  as  to  this  purpose  no  sufficient  distinction  can  be 
made  between  the  two.  Naphthali  as  survivor  was  by  direct  gift  tenant  for  life  of  the 
whole,  and  the  gift  over  aproies  to  the  whole,  and  I  think  that  the  imfdication  which 
arises  as  to  a  moiety  must  be  held  to  arise  as  to  the  whole. 

It  is  then  said,  that  if  any  estate  tail  is  to  be  implied  it  should  not  be  in  fovoar  of 
Moses  and  Naphthali  or  either  of  them,  but  in  favour  of  their  issne  male.   In  the 
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eonsideration  of  the  gift  over,  witb  a  view  to  this  question,  it  is  to  be  observed,  that 
slthtHigh  the  testator  has  on  different  ocoosions  throughout  his  will  used  the  words 
isme  and  children  mionymonsly,  yet  that,  except  in  the  particular  cases  s^ified, 
there  is  no  direct  gin  either  to  children  or  issue,  and  consequently,  that  the  issue  of 
ehildrm  most  take  through  children,  and  that  the  children,  if  at  all,  take  through 
their  parents  by  an  implied  gift  to  them.  The  case  differs  materially  from  those 
vhich  were  cited.  In  Lewis  v.  Waiers  (6  East,  336)  there  was  an  expressed  gift  to  the 
first  and  other  sons  and  their  heirs,  and  the  words  "  such  issue  "  were  construed  to 
refer  to  the  heirs  of  the  sons.  In  the  case  of  Oinger  v.  White  (Willes,  34S)  there  were 
express  gifts  to  all  the  [211]  male  children  successively,  and  to  their  heirs,  and  then 
to  the  female  children  and  their  heirs ;  and  the  words  "  such  issue  "  were  construed 
to  refer  not  to  the  issue  of  the  parent  generally,  but  to  such  issue  as  he  had  mentioned 
b^cn.  In  the  jHresent  case  the  sons  or  issue  of  Moses  and  Naphtbali  do  not  appear 
to  have  given  to  them  any  estate  capable  of  being  affected  by  implication  arising  upon 
the  oonstruetion  of  the  gift  over. 

It  is  lastly  said,  that  although  this  may  be  an  estate  in  tail  in  Naphthali  if  the  will 
is  conceived  to  contain  only  legal  or  equitable  limitations ;  yet  that  upon  the  true 
cofutarnotion  of  the  will,  the  trusts  are  executory,  and  ought  to  be  carried  into  effect 
by  this  Court  according  to  the  manifest  intention,  which  was,  to  give  the  estates  to  the 
heir,  in  default  of  issue  male  of  Moses  and  Naphthali. 

That  some  of  the  trusts  were  executory  is  plain ;  whether  Moses  or  Kaphthali  died 
first,  leaving  issue  male,  there  was  to  be  a  conveyance  of  a  moiety  to  the  trustees ;  but 
as  to  the  other  trusts,  it  does  not  appear  that  any  discretion  was  given,  or  that  any 
act  ««8  required  to  eive  the  eestais  que  trust  the  beneficial  interest  intended.  Acts 
were  required  to  be  done,  to  place  the  property  in  the  condition  in  which  the  testator 
intendea  it  to  be  enjoyed,  but  the  trusts  and  limitations  upon  which  the  questions  in 
this  cause  arise  seem  to  be  expressly  declared ;  and  it  does  not  appear  to  me  that 
this  Court  has  any  authority  to  interfere  with  their  legal  effect. 

On  the  whole,  therefore,  I  concur  with  the  o[nnion  d  ike  Judges  of  the  Court  of 
Common  Pleas ;  and  it  [212}  does  not  appear  to  me  that  I  oaght  to  send  the  case  to 
the  same,  or  any  other  Court,  for  further  consideration. 

Mr.  Pemberton  called  the  attention  of  the  Court  to  the  fact,  that  the  bill  applied 
both  to  freehold  and  leasehold  estate,  and  that  a  different  constmction  mi^t  possibly 
prevail  as  to  the  latter ;  but 

Ths  Master  ofthv  Rolui  said,  that  the  will  gave  an  estate  tail  in  the  freeholds, 
snd  consequently  an  abeolate  interest  in  the  leaseholds. 

[219]  TOWNLST  r.  Dkase.   Auffust  2,  1839. 

[Cf.  GUmer  v.  Beynoldi,  1867,  16  L.  T.  113.] 

Two  parties  claimed  a  real  estate  under  different  wills,  the  validity  of  which  were  in 
controversy.  An  action  being  brought  against  the  tenant  by  one  of  the  claimants, 
he  filed  his  bill  of  interpleader  against  both  claimants,  and  obtained  an  injunction 
on  bringing  his  rent  into  Court.  Some  delay  having  occurred  in  getting  in  the 
uiswer  of  one  of  the  Defendants,  the  other,  who  had  filed  his  answer,  moved  to 
dissolve  the  injunction,  and  have  the  rent  paid  out  to  him.  The  answer  of  the 
other  Defendant  having  been  filed  before  the  motion  came  on,  the  Court,  on  the 
motion,  directed  an  issue  to  determine  the  rights  of  the  Defendants,  and  continued 
the  injunction  on  the  tenant  continuing  to  pay  his  rent  into  Court 

Peter  Kainer  died  in  1837,  seized  in  fee  of  some  chambers  in  the  Albany,  which 
bkd  been  let  by  him  to  the  Plaintiff.  He  left  two  wills,  dated  respectively  in  1836 
tnd  1837,  and  which  were  contested  in  the  Ecclesiastical  Court.  The  Defendants 
Deare  and  Mayhew  claimed  under  the  former,  and  the  Defendants  Elw^n  and  wife 
onder  the  latter.  In  September  1837  the  Ecclesiastical  Court  decided  in  favour  of 
the  latter,  bat  an  appeal  from  this  decision  was  pending  in  the  Privy  Council 

Mr.  I^wyn  gave  notice  to  the  Plaintiff  not  to  pay  his  rent  to  Deare  and  Mayhew ; 
the  Utter,  in  consequence  [214]  of  the  Plaintiff's  refusal  to  pay,  commenced  an  action 
against  him  for  the  recovery  of  the  rent. 
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The  Flaiotiff,  Townley,  on  the  15th  of  January  1638,  filed  a  bill  of  interpleader 
against  Deare,  Mayhew,  and  Mr.  and  Mrs.  £lwyn ;  and  upon  the  usual  affidavit  he 
obtained  an  order  to  pay  £120,  the  arrears  of  rent,  into  Court,  and  an  injuncfaon  to 
restrain  the  prooeediugB  against  him  at  law.  The  Defendants  all  appearod,  taid  on 
the  30th  of  May  1838  Deare  and  Mayhew  put  in  Uieir  answer.  On  the  27th  of  July 
1839  they  gave  notice  to  dismiss  for  want  (tf  proteeution,  and  on  the  fbllowing  day 
the  Fluntiff  filed  a  replication. 

No  answer  having  been  put  in  hy  Elwyn  and  wife,  tihe  Defendants  Deare  and 
Mavhew,  on  tiie  27th  of  Julv  1839,  gave  notice  of  motion  to  d^oolve  the  injanction 
with  costs,  so  far  as  regarded  them;  and  that  the  £120  cash  in  Court  vuAt  be  paid 
out  to  them.  The  axawex  of  Elwyn  and  wife  was  put  in  on  tilie  30th  of  July  1839, 
and  ^e  motion  now  came  oa. 

Mr.  Pemberton  and  Mr.  James  Parker,  in  support  of  the  motion,  contended,  that 
as  the  Plaintiff  had  evinced  very  great  delay  in  getting  in  the  answer  of  Elwyn  and 
wife,  the  Defendants  Deare  and  Mayhew  were  warranted  by  the  authority  of  Syde 
V.  Warren  (19  Ves.  323)  in  moving  to  dissolve  the  injunction,  and  to  have  the  money 
paid  out  to  them,  Stevenson  v.  Anderson  (2  V.  &  B.  407) ;  and  that,  at  all  events,  the 
Court  ought  now  to  put  the  right  in  a  train  of  enquity,  by  directing  an  issue  at  law. 
{7%e  Thames  and  Meaway  Canal  Company  v.  JVtuA,  5  Sim.  280.) 

[216}  Mr.  Tinney  and  Mr.  Young,  for  the  Fluntifi;  argued  thai  there  had  been 
no  collusion  or  neglect  on  the  part  of  the  Plaintiff. 

Mr.  Loftus  Wigram,  for  ESwyn  and  wife,  did  not  object  to  the  injunction  being 
dissolved,  bat  resisted  the  payment  of  the  fund  in  Court  to  the  otiier  Defendants ;  he 
contended  that  as  the  value  of  the  property  was  small,  it  would  be  wholly  spMit  in 
the  trial  of  an  issue,  which  he  therefore  opposed. 

Mr.  Pembertou,  in  reply. 

The  Master  of  the  liiqLU  [Lord  Langdale].  In  this  case  the  bill  is  filed  by  the 
Plaintiff,  a  lessee  of  a  portion  of  the  real  estate  of  the  testator.  The  rent  which 
became  due  from  him  having  been  claimed  by  persons  claiming  undw  two  devises, 
the  only  question  lies  between  the  Defendants ;  and  is  this,  which  is  the  valid  willl 
which  of  the  two  wills  confers  the  right  to  this  property  1 

The  Plaintiff,  being  the  lessee,  and  having  claims  made  on  him  by  two  persons, 
files  this  bill  of  inter^eader  in  the  ordinal^  way,  desiring  to  be  protected ;  and  he 
has  made  the  ordinary  affidavit  of  there  being  no  eoUusion.  The  bill  bung  filed  in 
January  1838,  one  of  the  parties  filed  his  answer  in  May  1838,  but  the  other 
Defendants  did  not  answer  till  July  1839.  In  the  meantime,  an  injunction  was 
obtained  restraining  both  parties  from  proceeding,  and  an  order  was  also  obtained 
that  the  Plaintiff  should  pay  hia  rent  into  Court,  which  he  has  done.  On  the  27th  of 
July  last,  the  answer  of  tne  other  Defendants  not  having  been  put  in,  the  Defendants 
who  had  answered  gave  notice  of  this  motion  to  dissolve  the  injunction,  and  to  have 
the  money  in  Court  paid  out,  and  the  rents  paid  to  them. 

[216]  It  is  to  be  observed,  that  in  all  cases  of  interpleader  Uie  Plaintiff^  to  a 
certain  extent,  admits  the  rij^t  ctf  each  of  the  Defendants  as  against  himself  and  he 
undertakes  the  duty  of  bringing  the  Defendants  into  controversy  to  ascertain  their 
rights ;  not  having  done  this,  the  Plaintiff  has  been  guilty  of  such  negligence  as  might 
have  deprived  him  of  proteotion  acninst  the  party  whose  right,  as  against  himself,  he 
admits  by  the  fact  of  filing  the  bin  of  interpleader.  It  appears,  however,  that  siter 
the  notice  of  motion  was  given,  the  answo-  of  the  otiier  Defendants  was  put  in,  and 
then  for  the  first  time  the  parties  are  really  brought  into  conflict  The  circumstance 
of  the  remaining  answer  having  been  put  in,  pending  the  notice  of  motion,  makes  a 
groat  difference ;  for  although  the  Defendant  was  ri^ht,  when  he  gave  the  notice  of 
motion,  in  consequence  of  the  n^ligence  of  the  Plaintiff,  yet  when  the  answers  are 
all  put  in  another  question  arises,  namely,  how  can  the  matter  in  litigation  be  best 
decided  ?  I  think,  notwithstanding  the  argument  to  the  contrary,  I  have  known  bills 
of  interpleader  bnmght  to  a  hearing,  but  never  without  observations  falling  from  the 
Court  as  to  why  the  matter  had  not  in  an  earlier  stage  been  put  in  a  train  fd  investi- 
gation. However,  in  this  case,  both  parties  have  now  put  in  their  answers;  both 
claim  the  money  in  Court ;  and  an  application  being  made  to  pay  the  money  to  the 
parties  mining  this  motion,  the  question  is,  whether  I  have  not  jurisdiction  to  pat 
the  matter  in  a  course  of  enquiry ;  and  if  so,  how  can  it  be  best  effected  f  I  think  I 
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haro  soeh  jnriadictioD,  and  that  the  question  in  this  case  being,  who  is  entitled  to  the 
testator's  real  estate,  it  can  be  propeny  determined  only  by  means  of  an  issue. 

The  Defendants  must,  therefore,  proceed  to  an  issue  devisavit  vet  non ;  the  Elwyas 
being  Pbuntifb,  and  Deare  and  Mayhew  Defendants ;  and  the  Plaintiff  must  con- 
[Zl^^oe  to  pay  his  rent  into  Court  I  make  no  order  as  to  costs  on  this  ocoaatoDj 
rat  will  give  liberty  to  the  parties  to  apply. 

It  is  said  that  though  the  right  to  the  personal  estate  only  can  be  determined  by 
the  £oeleautii»l  Court,  yet  as  the  real  estate  is  of  comparatively  small  value,  the 
qaeataon  respecting  it  vill  virtoftUy  be  settled  by  the  same  decision ;  but  that  can 
only  be  so  by  arrangement. 

I  recollect  a  case  of  Dew  v.  Clarke  (1  Sim.  &  St.  108 ;  and  5  Russ.  163),  in  which 
the  father  of  Mrs.  Dew  had  a  large  personal  estate,  but  a  very  small  real  estate ; 
there  was  litigation  in  every  Court  into  which  it  oould  be  carried ;  the  Plaintiff,  Mrs. 
Dew,  was  suocessful  in  maintaining  that  the  will  was  invalid  as  to  the  personal  estate, 
bat  she  oould  not  establish  her  right  to  the  real  estate  without  an  action,  and  to  avoid 
the  farial  she  gave  up  her  claim  to  the  real  estate  altogether.  (Note. — 14th  Nov. 
1840.  The  Lord  Cfamncellor  refused  with  ooets  a  motitm,  by  vay  of  Appml,  of  Elwyn 
and  wife.) 


[218]  Johnston  v.  Todd.  AprU  29,  May  2,  Jvne  2S,  1840;  Feb.  18, 1641. 
[For  subsequent  proceedings,  see  5  Beav.  394,  097.] 

Disapproval  of  the  practice  of  advancing  money  out  of  funds  iu  Court,  to  enable 

putiea  to  try  an  issue  directed  by  the  Court 
An  issue  being  directed  which  was  to  be  conducted  on  one  side  by  persons  not  parties 

to  the  cause,  the  Court  refused  to  direct  the  depositions  and  affidavits  used  in  the 

eanae  of  witnesses  who  had  since  died,  to  be  read  on  the  trial  of  the  issue. 
Where  an  issue  is  directed  by  the  Court,  and  the  Pluntiff  makes  defoolt  in  going  to 

trial,  it  will  be  taken  pm  tanfma  against  him,  unless  reasonable  oause  for  the 

nef^et  be  shewn. 

A  negotialioD  for  a  compnmiae  held,  in  sneh  a  ease,  to  be  a  reasonable  cause. 

The  object  of  this  suit  was  to  administer  the  real  and  personal  estate  of  Robert 
Marshall,  the  testator,  who  died  in  Jamaica  in  1820.  The  residuary  and  some  other 
l^pUees  having  died  in  t^e  testator's  lifetime,  it  became  necessary  to  ascertain  who, 
in  the  character  of  next  of  kin,  and  heir  at  law,  were  entitled  to  the  undisposed-of 
real  and  personal  estate  of  the  testator. 

Tie  Plaintiffs  daimed  to  be  sole  next  of  kin. 

A  roierenoe  had  been  made  to  the  Master  to  ascertain  tiie  next  of  kin  and  heir  at 
law,  in  wtioh  certain  other  persons,  not  parties  to  the  cause,  oame  in  before  the 
Milter,  and  claimed  to  be  the  next  of  kin,  as  related  to  the  testator  in  a  nearer 
decree  of  propinquity  than  the  Phiintilb.  The  MastM*,  however,  reported  that  the 
naintift  were  the  cmly  next  of  kin.  The  other  claimants  took  exceptions  to  his 
report,  which  came  on  for  ailment. 

Mr.  J.  Anderson,  in  support  of  the  exceptions. 

Mr.  Pemherton,  for  the  executors. 

Mr.  Kindersley,  Mr.  Turner,  uid  Mr.  Parry,  for  the  Plaintiffs. 

Mr.  Stasot  and  Mr.  Moor,  for  a  party  claiming  to  be  heir  at  Utw. 

[219]  Thb  Master  of  ths  Rolls,  after  argument,  which  turned  principally  on 
the  evidence,  directed  an  issue  to  ascertain  who  were  the  next  of  kin  and  heir  at  law, 
sad  he  ordersd  the  new  daimants  to  be  Plaintiffs  in  die  issue. 

The  Flaintiffii  in  ^e  cause  afterwards  presented  a  petition  to  have  a  sum  of  £600 
paid  to  them  out  <rf  tin  funds  in  Court,  for  the  purpose  of  enabling  them  to  doFend 
the  iame.  They  contended,  that  having  been  found  to  be  next  of  km  by  the  Master, 
they  had  a  piwA  ftuie  ease,  and  also  that  they  bad  been  |daoed  in  tiie  situati<Hi  of 
exesoton  dwending  ^  estate,  and  ought  consequently  to  be  indemnified. 

Peek  V.  BeKhey  {%  Sim.  40),  Qregg  v.  TmfUr  (4  Boss.  379),  were  cited  for  the 
Plaintifis;  and  Nye  v.  MtmU  (4  MyL  k  C  343)  emtrit. 
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/«fw  25.  The  Master  of  the  Rolls  [Lord  Langdale].   The  parties  on  wboM 

behalf  this  application  is  made  have  produced  before  the  Master  a  great  deal  cef  very 
important  evidence,  and  have  succeeided  before  him  in  establishing  their  claim;  be 
has  accordingly  found  in  their  favour.  Having  myself  examined  the  whole  of  tiie 
evidence,  I  am  perfectly  aware  of  its  importance;  and  if  the  application  oould  be 
granted,  consistently  with  the  principles  and  the  caution  with  which  this  Court  finds 
it  its  duty  to  act»  it  would  certainly  be  a  satisfactory  thing  to  myself  personally  if  I 
ooiUd  comply  wiUt  this  application.  That  feeling  is  very  much  strengthened  by  tbe 
strong  sense  I  have  of  the  great  [220}  hardship  imposed  upon  persons  who  have  to 
estabush  their  claim  at  so  great  an  expense  as  must  have  been  incurred  in  such  a  case 
as  this.  But  the  question  here  is,  whether  there  is  in  Court  a  sum  which  I  judidally 
know  to  be  properly  applicable  to  the  purpose  for  which  it  is  asked ;  and  I  coafeat 
the  way  in  which  it  is  brought  before  me  leaves  me  in  very  great  doubt  upon  that 
subject ;  there  being  a  doubt  in  my  mind,  I  conceive  it  to  be  inconsistent  with  my 
duty  so  to  dispose  of  this  fund.  There  is  a  fund  in  Court ;  but  there  is  nothing  to 
enable  me  to  know  judicially  that  ultimately  the  fund  will  properly  be  applicable  to 
this  purpose,  especially  having  regard  to  the  doubt  which  exists  as  to  m  right  of 
these  parties. 

The  case  of  Gregg  v.  Taylor  (4  Russ.  279)  has  naturally  and  properly  been  pressed 
upon  me.  It  is  stud  to  be  a  case  in  circumstances  precisely  similar  to  the  present  I 
confess  after  hearing  that  case,  that  I  have  Very  considerable  doubt  as  to  the  principle 
upon  which  it  was  founded.  It  has  been  over  and  over  again  stated  to  me,  that  these 
parties  are  defending  an  issue  which  the  Court  has  directed ;  and  upon  that  ground  I 
have  been  asked  to  shew  favour  uid  indulgence  to  them.  It  is  said  (but  how  hr 
correctly  I  think  is  worthy  of  some  consida«tion)  that  evidence  has  been  prodooed 
which  satisfied  the  Master ;  the  same  evidence,  contrasted  with  the  other  evidence 
which  has  been  produced  in  the  cause,  has  not  so  far  satisfied  me  as  to  enable  me  to 
say  I  can  confirm  the  Master's  report  What  interest  has  the  Court,  or  has  justice, 
to  say  that  either  of  these  parties  ought  to  be  preferred  to  the  other  in  tbe  future 

Csecution  of  the  case  %  It  rests  upon  this,  that  the  case  is  doubtful.  There  bu 
n,  in  [221]  the  opinion  of  the  Master,  a  preponderance  of  evidence  on  one  side, 
and  I  will  not  say  there  may  not  be  a  bias  in  my  own  mind  upon  that  subject ;  but 
still  the  prepondenmce  is  not  such  as  to  enable  me  to  say  that  the  case  is  not  doub^ 
and  ought  not  to  be  subjected  to  a  further  investigation.  As  far  therefore  as  I  can 
form  an  opinion  upon  that  subject^  justice  is  in  no  way  oonomied  in  saying  that  either 
party  ou^ht  to  have  a  preference  over  the  other.  The  matter  la  to  be  subjected  to 
an  investigation,  and  that  investigation  must  take  place  between  these  parties  in  the 
usual  form. 

With  regard  to  tbe  policy  of  making  advancements  of  money  for  these  purposes, 
I  must  say  that  I  think  the  policy  of  giving  that  species  of  advantage  to  one  party  or 
the  other  extremely  doubtful ;  if  you  advance  money  to  one  party,  and  leave  the  other 
to  struggle  with  poverty,  I  cannot  think  you  are  promoting  the  ends  of  justice.  I 
concur  also  in  the  observation  of  m^  Lord  Chancellor  in  Nye  v.  Maule,  that  such 
advancements  have  the  effect  of  inducing  parties  to  indulge  in  idle  litags^on.  Haviuji; 
regiurd  to  the  state  of  this  fund,  and  the  uncertainty  of  the  claims  that  are  mad^  it 
does  not  appear  to  me  that  I  can  safely,  and  consistently  with  the  prindi^es  upon 
which  the  Court  usually  acts,  order  the  advance  here  required. 

I  am  therefore  under  the  necessity  of  refusing  this  application  with  costs. 

The  FlaintifiiB  in  the  cause  also  made  an  application  to  the  Court  to  be  at  libnty 
to  read  the  depositions  taken  upon  commission  in  the  cause,  and  affidavits  taken  tx 
parte  and  used  in  the  Master's  office,  of  witaesses  who  had  died  in  the  inUrim.  On 
this  point, 

[222]  The  Master  of  the  Rolls  said,  I  have  caused  enquiries  to  be  made  with 
respectto  orders  of  this  sort,  and  I  believe  a  very  extensive  search  has  in  consequence 
been  made  by  the  registrars.  They  have  not  been  able  to  find  any  case  in  whicb, 
upon  an  issue  of  this  kind,  an  order  has  been  made  for  reading  on  the  trial  of  an  issue 
between  persons,  all  of  whom  were  not  parties  to  the  record,  depositions  which  were 
tidcen  between  those  persons  only  who  were  parties  to  the  record ;  and  it  ai^iears 
to  me,  that,  according,  to  the  practice,  such  an  order  cannot  properly  be  made. 

It  is  true  that  in  some  cases,  this  Court  finds  it  necessary  to  order  evidence  to  be 
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reoared,  which,  without  such  an  order,  would  be  rejected  by  a  Court  of  law ;  but 
the  etreumstanoes  of  this  case  do  not  appear  to  me  to  make  it  necessary  or  proper  to 
direct  aoy  evidence,  which  may  not  be  legal  evidence,  to  be  received,  and  this  applica- 
tioD  most  also  be  refused. 

FA.  18,  18il.    A  further  point  subsequently  arose  in  the  cause. 

The  isBQe  had  been  directed  to  be  tried  at  the  then  next  ensuing  Summer  Assizes 
for  Newcastle  which  were  held  in  August  1840.  After  the  terms  of  the  issue  had 
been  finaUy  settled,  the  Plaintiffs  made  an  offer  of  compromise,  which  was  accepted 
by  the  unon  claiming  to  be  heir  at  hiw,  but  rejected  b^  the  person  claiming  to  be 
DBzfe  of  kin.  The  latter  not  having  gone  to  trial  with  his  issue  at  the  Summer  i^sins, 
the  HaintifiB  in  the  cause  moved  that  the  issue  should  be  taken  ffro  tmjvm  against 
Idm.  In  support  of  this  motion,  they  c<mtended  that  a  Plaintiff  in  an  issue  directed 
by  the  Court  of  Chancery  was  not  at  liberty  to  commit  one  default  in  not  going  to 
trial ;  and  that  if  he  allowed  the  [2231  time  at  which  the  trial  was  directed  by  the 
Court  to  take  place  to  pass,  th^  Defendants  were  entitled  to  have  the  issue  taken  pro 
confesso.    Caaborne  v.  Baraham,  L.  G.  21  March  1840. 

On  the  other  hand,  it  was  contended,  that  all  that  was  decided  in  Ca^>ome  v. 
Bankam  was,  that  the  Plaintiff  in  an  issue  was  not  entitled  as  of  right  to  pass  over 
the  asszes  at  which  it  was  directed  to  be  tried ;  but  he  might  justify  bimself  by 
abewing  reasraiable  cause  for  not  going  to  trial.  That  the  ne^tiation  for  a  compromise 
was  SQch  reasonable  cause. 

The  BfASnEB  of  the  Bolls  said,  that  the  case  of  Cadome  v.  Barskam,  having 
estaUished  that  an  issue  nu^t  be  adversely  taken  pro  amfesso  a^nst  a  party  who 
•l^wared  and  was  willing  to  go  to  trial,  but  had  once  made  default,  it  must  be  followed 
as  a  precedentu  That  the  rule,  however,  was  not  without  exception ;  and  if  the 
Plaintiff  in  the  issue  could  shew  such  cause  for  not  going  to  trial,  as  in  the  opinion  of 
the  Court  appeared  reasonable,  the  rule  would  not  apply.  That  the  negotiation  for 
the  oompromise  was  in  his  Lordship's  opinion  reasonable  cause,  as  the  parties  oonld 
not  be  expected  to  prepare  for  trial  while  suoh  a  n^tiation  was  pending. 

The  motion  was  reinsed  with  coets. 

Note. — See  Oliver  v.  Lman^  2  Rep.  in  Ch.  124.  fFUaon  v.  Ginger,  2  Dick.  621. 
Am.  4  Mad.  255.  BeariMi  v.  Tyler,  Ijae.  &  W.  225.  Poadl  v.  Wood,  I  Suss.  & 
HyL  354.  fFUUg  v.  Famr,  3  Y.  &  Jer.  381.  2  Fowler's  Exflh.  232 ;  and  Doumiatff  r. 
Jkmmg,  Beg.  Lib.  1746,  which  was  a  case  before  Baron  Clarke  and  three  Masters,  in 
the  abnmee  of  the  Lord  Chaneellor,  in  which  the  party  who  had  made  default  not 
appearing  to  oppose  the  motion,  the  order  was  made  absolute  in  the  first  instance  on 
affidavit  of  service. 


[^]  Strigklamd  v.  Strioeland.  fa,  15,  1840, 

A  bill  was  filed  to  establish  a  will  as  to  real  estate.  It  set  forth  the  will,  and  stated 
that  it  had  been  proved  in  the  proper  Ecclesiastical  Court,  and  it  contained  an 
allegation  of  a  pretence  on  the  part  of  the  Defendant,  that  the  will  had  been  altered, 
whereas  it  charged  the  contrary,  and  that  the  will  was  executed  in  several  parts, 
one  copy  of  which  was  in  the  possession  of  the  testator  at  his  deatii  unaltered.  The 
Defendant  put  in  a  plea,  stating  that  the  will  as  proved  did  not  contain  certain 
passa^;  uid  from  which  it  attempted  to  draw  the  conclusion  that  the  bill  was 
defective  for  want  of  parties.  There  was  no  answer  accompanying  the  plea.  Hdd, 
that  the  plea  was  irregular  in  point  of  form. 

The  bill  stated  the  will  and  codicil  of  the  testator,  under  which,  in  the  events 
ittted,  the  Plaintiff  claimed  to  be  entitled  to  a  life-estate  in  certain  premises,  and  it 
Mated  that  the  will  had  been  duly  proved  in  the  proper  Ecclesiastical  Court  It  also 
contained  an  allegation  of  a  pretence  made  by  the  Defendant  that  the  testator  had 
altered  his  will  and  eodidl  by  striking  out  certain  stated  limitations,  and  it  charged 
tile  contrary,  uid  "  tiiat  tiie  testator  duly  executed  several  jiarts  of  the  said  will  and 
codicil  as  the  same  were  thereinbefore  set  forth ;  and  that  ms  execution  of  each  and 
erery  part  theraof  was  duly  attested  for  passing  real  estate  by  devise ;  and  that  if  it 
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were  tiie  fact  that  there  wu  any  striking  ont  or  altering  of  any  portion,  either  irf  t^e 
said  will  or  first  codicil  as  thereinbefore  stated,  the  same  appeared  in  one  part  only  of 
the  said  will  and  first  oodioil,"  and  that  the  other  parts  which  were  in  the  testator's 
own  custody  at  his  death  were  entire  and  undefaced,  and  that,  if  any  part  had  been 
defaced,  the  same  was  not  done  by  the  testator. 

The  bill  prayed  for  the  establisbment  of  the  will,  and  a  declaration  that  the 
Plaintiff  was  entitled  for  life  to  the  real  estate  in  question,  and  consequential  relief. 

The  Defendant  put  in  a  plea  stating  "  that  the  first  codicil,  as  in  the  said  bill  was 
mentioned,  duly  proved  in  the  proper  EoclesiaatioBl  Court,  as  the  first  [226]  oodidl 
to  the  will  of  Sir  Gleorse  Strickland  the  testator,  did  not  appear  to  contain  either  (d 
the  following  passages  {atatiiig  them]."  The  conclusion  attempted  to  be  drawn  by 
the  plea  was,  the  bill  was  defective  for  mmt  of  parties.  The  plea  was  not 
accompanied  by  any  uuwer. 

Mr.  Kindersley  and  Mr.  Shadwell,  for  the  [dea,  ar^ed  that  it  appeared  from  the 
plea,  that  the  passages  in  question  were  not  contained  in  the  fcestatora  will ;  in  which 
case  the  bill  was  defective  for  want  of  parties. 

Mr.  Femberton  and  Mr.  Bethel),  eonirit,  raised  mauy  objections  to  the  plea  in  point 
of  form,  and  amongst  them,  that  the  will  which  the  plea  alleged  not  to  contain  the 
passages  in  question  was  the  will  proved  in  the  Eeelesiastieal  Court ;  that  the  question 
here  related  to  real  estate,  and  it  was  therdore  ijuite  immatffial  in  what  terms  tbs 
will  had  been  proved  in  the  Eodesiastioal  Court,  whvAi.  had  no  jmiadiotion  in  qneatioiu 
relating  to  real  estate. 

Mr.  Kindersley,  in  reply.  The  Plaintiff  states  the  will  to  have  been  proved  in  the 
Eocle^astitud  Court,  and  the  plM,  ^perly  enough,  identifies  that  will  as  the  wiU 
stated  to  be  proved  in  the  Eoolesiastical  Court,  and  negatives  the  exisfeenoe  in  it  of 
the  passages  in  question.    Doe  dem.  Burton^uuc  v.  QHhert  (Cowper,  49)  was  cited. 

Thb  Mastek  of  the  Boli^  [Lord  Langdale]  was  of  opinion  that  the  plea  oould 
not  be  sustained  in  point  of  form.  That  the  plea  did  not  negative  the  fact  alleged, 
namely,  that  the  will  and  codicil  were  as  stated  in  the  bill,  but  traversed  the  fact  of 
the  copy  proved  in  the  Ecclesiastical  Court  [226j  being  so.  That  the  question  here 
was,  what  was  the  will  to  be  established  in  this  Court  in  respect  of  the  real  estate, 
awl  not  what  will  had  been  proved  in  the  Ecclesiastical  Court 

His  Lordship  also  said,  that  the  plea  required  propw  avwmoits  to  lead  to  tiie 
Dondnsion  attempted  to  be  deduced. 


[226]  Whitley  v.  Mabtim.  JTonA  4, 1840. 

Letters  proved  in  the  cause,  but  not  referred  to  in  the  pleadings  are  inadmiBBible  in 
evidence,  even  on  the  question  of  costs. 

The  only  question  in  this  case  was,  who  ought  to  pay  the  costs  tA  the  lait}  «a  to 
which 

Mr.  G.  Richards,  as  a  ground  for  duuving  the  Defendant  with  the  costs  of  the 
suit,  proposed  to  read  letters  which  haa  passed  before  the  institotion  of  the  suit 
shewing  that  the  Defendant  had  refused  to  furnish  accounts. 

Mr.  Anderdon  admitted  that  the  letters  had  been  proved  in  the  cause,  but  he 
stated  that  they  had  not  been  referred  to  in  the  pleadings. 

The  Master  of  the  Rolls  [Lord  Langdale]  said  he  could  not  take  this  evidence 
into  his  consideration,  as  the  FlaintifT  had  in  no  way  called  these  letters  to  the 
attention  of  die  Defendant,  or  given  him  the  least  opportunity  of  explaining  diem. 
(See  Soadl  v.  Gtorg^  1  Mad.  l!) 


[227]   Palub  v.  Wakkfibld.   March  30,  1840. 

A  testator  appointed  two  trustees,  and  gave  them  a  power  <A  nuUdng  advancements 
to  his  children ;  and  he  directed  if  either  declined  to  act,  a  new  trustee  should  ba 
appointed.   One  alone  (the  mother  of  the  children)  acted,  and  made,  as  was  allc^ped, 
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adTaneements  without  the  ooncnrrence  of  the  other  trustee,  or  the  appointment  of 
ft  new  trustee.  Held,  that  the  proper  discretion  had  not  been  exercised,  and  that 
DO  enquiries  could  be  directed  as  to  the  alleged  advancements  with  a  view  to  their 
being  allowed. 

A  widow  was  absolutely  entitled  to  legacies  of  £3500,  of  which  her  husband  by  his 
will  {Httfaned  to  give  to  her  and  her  children  ^600,  which  he  directed  to  be 
inverted  in  the  funds  or  real  securities.  He  gave  his  widow  other  benefits  out  of 
hii  own  property.  The  widow  received  the  money,  and  invested  it  in  the  funds, 
bat  treatuig  it  as  her  own,  she  afterwards  sold  it  out^  and  applied  it  to  her  own 
ne.  A  ease  of  election  aroee  on  the  will,  but  it  did  not  appear  when  she  had 
eleeted.  Held,  that  the  widow  electing  to  take  under  tJie  wilt  was  responsible  for 
£3600  only,  and  not  for  the  stock  purchased  therewith. 

Uftbility  d  husband  for  the  breach  d  trust  of  his  wife  before  maniage. 

The  testator  Bichard  Palmer,  being  entitled  in  right  of  Elizabeth  his  wife  (now 
the  wife  of  the  Defendant  Wakefield)  to  two  legacies  of  £3000  and  £600  each,  which 
hid  not  been  reduced  into  possession,  by  bis  will,  dated  in  1807,  bequeathed  to  his 
wife  EUsabeth,  the  sum  of  £1000  |)art  of  these  legacies,  "  and  he  gave  and  bequeathed 
the  som  of  £2&00,  bein^  the  remainder  of  the  aforesaid  legacies  amounting  to  £3500, 
as  almsaid,  and  the  interest  that  should  become  due  thereon  until  the  principal 
thouki  be  paid,  unto  his  said  wife,  and  to  his  brother  Uie  Rev.  John  Palmer,  tfteir 
«xeeutors  and  administrators,  upon  trust  to  lay  out  and  invest  the  same  in  or  upon 
Mme  or  ope  of  the  pablic  stocks  or  funds,  or  upon  Qovernment  or  real  securitnes,  in 
Uieir  names  at  interest,  with  power  to  vary  and  transfer  such  stocks,  funds,  and 
•ecaritaes  for  others  of  a  similar  nature  until  the  same,  or  the  money  thereon  to  be 
invested,  should  become  transferable  and  assignable  under  the  trust  thereinafter 
declared  concerning  the  same ;  and  he  declared  that  his  said  wife  and  brother,  and 
tiie  rarvivor  of  them,  or  other  the  trustees  or  trustee  for  the  time  being  of  his  said 
will,  should  stand  possrased  of  the  stocks,  funds,  and  securities  after  the  said  sum  of 
X2500  should  be  so  invested  as  aforesaid,  and  of  said  sum  of  £2500  in  tibe  meantime, 
in  ttnist  to  pay  to  and  permit  and  suffer  his  said  [2281  wife  or  her  assigns  to  receive 
the  interest^  dividends,  and  annual  produce  thereof  during  her  life  for  her  and  their 
own  use ;  utd  from  and  immediatet^r  after  her  decease  in  trust  for  all  and  every  his 
presnit  and  future  children  by  his  sud  wife  that  should  be  living  at  his  decease  or 
born  in  due  time  afterwards  in  equal  shares,"  &c.  The  testator  devised  all  his  free- 
hold, copyhold,  and  leasehold  estates  to  his  wife  and  brother  upon  similar  trusts. 
The  will  contained  a  clause,  whereby  the  testator  declared  and  directed  that  it  should 
be  lawful  for  the  trustees  or  trustee  for  the  time  being  of  his  will  after  the  decease  of 
his  said  wife,  and  also  during  her  life  with  her  consent,  to  levy  and  raise  by  mortgage, 
•ale,  transfer,  or  other  disposition  of  the  presumptive  or  expectant  shares  of  his  said 
children,  of  and  in  the  therein  aforesaid  stocks,  funds,  securities,  and  trust  estates,  or 
any  part  thereof,  any  sum  or  sums  of  money  not  exceeding  the  sum  of  £600  for  any 
one  t^iid  towMxIs  the  maintenance  and  education  of  his  said  children,  or  towanu 
plaang  out  his  said  chihlren  in  any  profession,  trade,  or  emjdoyment^  or  otherwise  for 
their  odvanoement  or  benefit,  notwithstanding  such  ofaildren  should  not  have  attained 
TMted  interests ;  and  the  testator  directed  new  trustees  to  be  appointed  if  the  said 
EUzabeth  Palmer  and  John  Palmer,  or  either  of  them,  or  an^  future  trustees  or  trustee, 
ihoold  die  or  refuse  or  dedine  to  act,  and  he  aj^nted  his  wife  sole  executrix  and 
guardian  of  bis  children. 

The  testator  died  in  1808,  leaving  his  wife  and  six  infant  children  surviving,  the 
ddest  of  whom  was  then  about  sixteen  years  of  age ;  his  will  was  proved  by  his 
»idow  alone;  she  thenceforward  enjoyed  the  testator's  property  devised  and  be- 
<[tieathed  to  her  for  life.  John  Palmer,  the  testator's  brother,  survived  the  testator, 
ad  died  in  1817,  and  (as  was  stated  in  the  Mil  and  answer)  without  having  acted  in 
the  tmsts. 

[229]  In  March  1816  Elizabeth  Wakefield,  the  widow,  received  the  sums  of  £3000 
sod  £500,  and  on  the  28tii  of  March  1816  she  invested  the  same  in  her  own  name  in  the 
parehase  of  £3878, 2a.  4d.  Navy  5  per  cents.  This  sum  was  afterwards  converted  into 
£3228, 18s.  9d.  4  per  cents.,  and  was  sold  out  by  her  in  difierent  sums  in  the  years 
1837, 1829,  and  1830,  through  the  intervention  of  the  Defendant  Thomas  Wakefield; 
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the  jiroduoe  was  received  1^  him  and  ap[died  in  the  rwabnneraent  of  adranoeB  mads 
by  him  to  Elisabeth  Fttlmer. 

Id  October  1831  Elixabetb  Palmer  married  the  Defendant  Thomas  Wakefield,  and 

on  their  marriage  a  settlement  was  made  on  him  of  the  property  devised  by  the 
testator's  will.  A  separation  took  plaSe  between  Defendant  Wakefield  and  his  wife, 
and  in  1835  the  testator's  children  filed  this  bill  against  Thomas  Wakefield  and 
Elizabeth  his  wife,  to  compel  them  to  replace  the  stock  which  might  have  been 
purchased  with  the  £2500.  The  bill  alleged  that  a  case  of  election  hm  arisen  under 
the  testator's  will,  and  that  Elizabeth,  the  widow  of  the  testator,  had  elected  to  take 
under  the  testator's  wilt ;  it  also  alleged  that  Thomas  Wakefield,  both  when  the  stock 
was  sold  out,  and  on  his  marriage,  bad  notice  of  the  trusts  of  the  fund. 

Thomas  Wakefield,  who  appeared  separately  from  hie  wife,  denied  all  notice  of 
the  trust ;  none  was  proved  against  him  lurUier  thui  the  oonstruotiTe  notice  which 
mij^t  arise  from  the  marriage  settlement. 

The  Defwidant,  by  his  answer,  indsted  that  (he  le^sMee  bekmged  absolntely  to 
his  wif^  and  ^t  if  anv  case  of  election  did  arise,  no  election  had  been  made ;  he 
further  said  "  he  believed  that  the  Plaintiffs  had,  in  fact,  long  since  had  and  received 
from  Elizabeth  [230]  Wakefield  the  full  benefit  to  which  they  would  have  been 
entitled  from  such  bequest ;  for  he  said  that  Elizabeth  Wakefield  remained  unmarried 
from  the  death  of  her  first  husband,  in  1607,  to  October  1831,  when  she  intermarried 
with  the  Defendant ;  and  that  during  that  period  the  Defendant  believed  that  she 
not  only  maintained  and  educated  the  Plaintiffs,  her  children,  but  also  advanced 
considerable  sums  of  money  in  placing  out  the  Pluntiffis,  her  sons,  and  on  the  marriage 
of  the  Plaintiffs,  her  daughters ;  and  that  the  sums  -of  money  |»id  and  applied  by  her 
i<x  the  purposes  aforesaid,  were  fully ^equal  to  the  shares  of  the  Plaintiffs,  a&c  ohildr«i, 
of  and  ID  the  sum  of  £2500  in  the  testator's  will  mentioned  to  be  bequeathed  to  them 
out  of  the  legacies  of  £3000  and  £600."  ' 

At  the  onginal  hearing  of  the  cause,  in  1838,  it  was  referred  to  Uie  Master  to 
enquire  whether  Elizabeth  Wakefidd,  before  her  marriage,  had  elected  to  take  the 
benefits  given  by  the  testator's  will ;  Uie  Master  found  in  the  affirmatire. 

The  cause  now  came  on  for  further  directions,  when 

Mr.  Kindersley  and  Mr.  Koe,  for  the  Plaintiffs,  asked  for  a  decree  against  the 
Defendants  to  replace  the  amount  of  stock  in  which  the  £2500  had  been  invested,  with 
costs,  contending  that  the  Defendant  Wakefield  had  oonstructive  notice  of  the  breach 
of  trust  committed  by  his  wife,  and,  moreover,  that  he  was  responsible  for  the  liabili- 
ties of  his  wife  at  the  time  of  the  marriage. 

Mr.  Pembraton  and  Mr.  Wilbraham,  for  the  Defendant  Mr.  Wakefield,  contended 
that  the  Defendant  was  not  affected  by  notice  of  the  trusts,  and,  if  responsible,  was 
responsible  for  the  £2500  steriing  only ;  and  further  [281]  that  from  this  sum  the 
amount  advanced  by  Mrs.  Wak^eld  to  her  children  for  their  maintenance  and 
advancement  (being  ascertained  by  a  further  enquiry),  ought  to  be  deducted. 

The  Master  of  ths  Rou^  [Lord  Langdale]  (after  stating  the  prindp^  eircum- 
stances  of  the  case)  said,  I  think  that  as  Mr.  Wakefield  on  his  nuuriage  obtained  from 
his  wife  a  conveyance  of  the  interest  in  the  real  estate  which  she  took  under  the  will  of 
her  first  husband,  he  must  be  assumed  to  have  had  notice  of  its  contents  at  that  time, 
but  there  is  not  the  slightest  evidence  to  shew  that  he  was  acquainted  therewith  at 
the  time  when  the  stock  was  sold.  I  apprehend,  therefore,  that  the  circumstance  ol 
his  being  employed  by  Mrs.  Palmer,  as  an  agent  to  procure  the  sale  of  that  atock^  in 
no  way  affected  him  with  the  knowledge  of  the  will.  Some  time  after  the  second 
marriage,  Mr.  and  Mrs.  Wakefield  separated,  and  Mr.  Wakefield  being  then  called 
npon  to  make  good  the  stock  which  the  legacies  would  have  purchased  if  invested 
mien  first  recmved,  his  wife,  who  was  the  person  by  whom  and  for  whose  benefit  it 
was  sold,  and  who  had  used  it,  appears,  upon  the  hearing  of  this  cause,  separately  from 
her  husband,  saying,  she  makes  no  objection  to  the  reOef  which  the  Plaintiff  seeks. 
This  certainly  is  one  of  those  cases  which  can  never  be  contemplated  without  great 
pain.  The  law  is  rigid,  and  in  respect  of  breaches  of  trust  must  compel  parties  to 
perform  their  duty ;  but  in  this  case  we  find  the  children,  educated  and  maintained 
by  the  mother,  out  of  her  means  and  not  out  of  any  fortune  or  property  of  their  own, 
many  years  after  they  have  attained  the  age  of  twenty-one  years,  and  after  a  separa- 
tion between  their  mother  and  her  second  husband,  come  ana  demand  a  restcnation  tit 
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duB  8(oek»  and  resutang  the  slightest  allowance  in  respect  of  the  ^921  benefits  which 
th^,  from  time  to  time,  reeeirca  from  her  durine  ^e  nsriod  in  which  she  was  applying 
her  own  means  for  thdr  maintenance.  It  is  fit,  I  think,  to  advert  to  tihese  iHt>ceeding8r 
dtoa^  my  judgment  must  not  in  the  least  be  guided  by  considerations  of  that  nature. 
Id  cases  of  breaches  of  trust  the  law  must  be  Hjgidly  applied,  however  bard  it  may 
press  ID  particular  cases. 

A  question  was  made  whether,  under  this  will,  a  case  of  election  arose.  It  appears 
to  me  there  clearly  did.  It  was  referred  to  the  Master  to  enquire  whether  she  had 
elected ;  and  the  Master  has  foand  that  she  has.  Having  elected,  it  was  her  duty,  as 
IcMioeive,  to  treat  the  moiney  originally  belonging  to  her,  but  <A  which  the  testator 
snumed  the  rij^t  of  disposing,  as  a  legacy  given  by  the  wilt  and  eabjet^  to  the  trusts 
eoDtained  in  the  will;  she  must  be  taken  to  have  known  the  right,  And  ought  to  have 
wrfonned  her  duty,  and  I  '  think  that  she  miist  b«  considered  as  owii^  that  money 
from  the  time  when  it  came  into  her  hands.  She  appears,  however,  not  to  have  con- 
ndered  herself  subject  to  any  duty,  but  to  have  treated  the  money  as  her  own.  She 
hsd  the  option  in  what  sort  of  security  she  would  invest  it,  and  might  have  invested 
it  upon  r»al  security,  and  the  rights  of  the  parties  would  have  been  fully  satisfied  by 
tbe  production  of  the  principal  sum  of  £2500  given  by  the  testator  in  this  case ;  ana, 
looung  at  the  circumstances  of  this  case,  I  do  not  think  that  I  am  acting  at  all 
contrary  to  the  rules  which  this  Court  has  adopted,  when  I  say,  that  the  sum  for 
which  she  was  answerable  was  the  sum  of  £2500,  the  principal  money ;  she  became 
answerable  for  it,  in  respect  of  what  must  be  considered  as  her  breach  of  trust,  because, 

ri  her  election,  it  became  trust  money.  Having  become  answerable  [233]|  for  it^' 
named  Mr.  Wakefield,  and  it  was  by  the  marria^  and  by  his  assummg  the 
liabQities  to  which  she  was  subject,  that  he  alao,  as  I  think,  became  liable  to  pay  it, 
DOtwidistaDdin|[  he  is  called  upon  to  make  good  that  lialnlity  by  these  children,  who 
ire  aided  in  doing  so  by  the  mother,  who,  before  her  marriage,  applied  this  money  to 
her  own  use  as  one  thought  fit.  The  children,  nevertheless,  who  are  the  objects  of 
tlie  trust,  and  entitled  to  the  benefit  of  that  which  the  testator  intended  to  give  them, 
have  a  right  to  call  upon  him  to  make  good  that  sum. 

The  next  question  which  has  been  raised  is,  whether  any  allowance  is  to  be  made. 
There  is  a  proviso  in  the  will,  giving  the  trustees  a  power  to  apply  sums  of  money, 
to  the  extent  of  £600  for  each  chiB,  for  their  maintenance,  education,  or  advance- 
ment Could  anybody  do  it  but  the  trustees?  Did  the  testator  intend  that  this 
discretionary  power  should  be  vested  in  anybody  but  the  trustees?  I  must  say  that 
it  is  with  great  regret  that  I  come  to  the  condusioD  that  the  trustee,  not  havinj^  been 
here  introduced,  because  the  lady  applied  the  money  herself,  and  without  applymg  to 
Ifr.  J.  ^mer  to  act  as  trustee,  there  was  not  that  discretion  in  the  appucation  of 
this  money  which  was  necessaiy  under  all  the  circumstances  in  this  case.  It  happened 
that  this  mdy,  thinking  herself  the  absolute  owner  of  this  property,  applied  what  she 
otHuidered  her  own  monies  for  the  maintenance  of  tbe  children.  She  might,  by  the 
SBsistance  of  the  trustee  or  of  this  Court,  have  had  the  money  applied  for  them ;  and 
question  is,  whether,  after  so  many  years,  we  can  review  the  matter,  and  say,  she 
ought  to  be  allowed  this  sum.  I  am  much  afraid,  according  to  the  rules  which  have 
been  adopted,  we  cannot. 

[^34  Considering  that  the  suit  has  other  objects  than  the  relief  in  respect  of  the 
Inaeh  of  trust,  the  decree  must  be  against  the  Defendant^  Mr.  Wakefield,  without 


[234]  Hinds  v.  Blaex.  Jme  2, 1840. 

[For  subsequent  proceedings,  see  4  Beav.  597.] 

One  of  the  presumptive  next  of  kin  assi^ed  the  share  to  which  he  might  become 
entitled  in  the  personal  estate  of  a  lunatic  who  was  then  living,  on  trust  to  pay  the 
costs,  and  any  sums  which  might  be  advanced  iot  the  purposes  of  the  trust,  then 
to  pay  an  annuity  to  the  assignee,  and  afterwards  to  pay  bis  debts.  No  creditor 
was  party  to  the  deed.  The  trustees  made  some  purments  in  advance.  On  the 
de^  of  the  lunatic,  the  trustees  of      deed  filed  a  bill  against  the  administrator 
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and  tihe  udgnor  for  pavment  of  the  anigno^a  share,  alleging  that  the  wm^paor  was 
desirous  that  it  should  be  paid  to  them.  Held,  that  a  general  demurrer  by  the 
administrator  could  not  be  supported  on  these  aU^i^ioiu^  and  tembk  that  there  wmi 

a  sufficient  consideration  for  tne  deed. 

This  was  a -general  demurrer  to  a  bill,  which  in  substaaee  stated  aa  foUows : — 
William  Blake  became  a  lunatic  in  August  1833,  bung  possessed  of  a  sum  ci 

X11.403  consols. 

After  his  lunacy,  and  in  January  1834,  Sir  Francis  Blake,  who  was  one  of  1/he 
brothers  and  presumptive  next  of  kin  of  the  lunatic,  by  a  deed  made  between  himself 
of  the  one  part,  and  the  Plaintiffs  who  were  trustees  of  the  other  part,  conveyed  and 
assiffned  to  the  Plaintiffii  all  bis  real  estate,  and  all  the  part,  share,  and  interest  in  the 
aaia  sum  of  Xll,403  oonsols,  and  of  any  other  monies  belon^ng  to  the  sud  William 
Blake,  the  brother  of  the  said  Sir  Frances  Blake,  and  a  lunatac,  to  which  he  the  said 
Sir  F.  Blake  should  or  might  become  entitled  upon  the  decease  of  the  said  W.  Blake 
as  his  next  of  kiu,  or  as  one  of  his  next  bf  kin,  whether  such  part,  share,  or  interest 
should  be  a  third  or  a  moiety,  or  a  greater  purt,  share,  or  interest,  with  a  power  <tf 
attorney  and  covenant  [235]  for  further  assurance ;  and  by  an  indenture  of  even  date, 
and  made  between  the  same  parties,  the  trusts  were  declared  to  be  in  the  first  place 
to  pay  the  costs,  charges,  and  expenses,  and  any  sums  they  might  advuce  for  the 
purposes  of  the  trust,  in  the  next  place  to  pay  to  Sir  F.  Blake  an  annuity  of  s 


It  did  not  Kppear  that  any  creditors  were  parties  to  this  transaction. 
The  lunatic  died  in  1838,  leaving  Sir  F.  Blake  the  Defendant  Robert  D.  Blake, 
and  Mrs.  Stag,  his  next  of  kin,  who  oecame  entitled  to  his  personal  estate ;  adminis- 
tration was  granted  to  B.  D.  Blake,  who  possessed  himself  of  the  personal  estate. 

This  bill  was  filed  by  the  trustees  of  the  creditor  deed  against  E.  B.  Blake  the 
executor,  Mrs.  Stag,  and  Sir  F.  Blake,  to  obtain  payment  of  the  share  of  Sir  F.  Blake. 

The  bill  stated  that  the  Plaintiffs  had  paid,  for  the  purposes  of  the  trust,  mord 
than  they  had  received,  and  that  there  was  then  due  to  them  on  the  balance  of  account 
the  sum  of  £1606 ;  and  it  also  stated  that  they  had  made  application  for  payment  to 
B.  D.  Blake,  the  administrator,  which  he  refused  to  make ;  and  that  Sir  F.  Blake  was 
desirous  that  the  one-third  of  the  said  sum  of  XII, 100  oonsols  should  be  paid  to  them 
upon  the  trusts  of  the  deed. 

To  this  bill  B,  D.  filake  filed  a  demurrer  for  want  of  equity. 

Mr.  Tinney  and  Mr.  Lovat^  in  support  of  the  demurrer,  contended  that  there  was 
no  valid  assignment  [236]  of  this  property,  it  being  at  the  time  a  mere  possibility, 
and  that  notoing  paued  to  the  trustees.  Feame  Cont.  Rem.  549,  JFright  t.  Wri^ 
<1  Ves.  sen.  409).   That  the  deed  was  inoperative,  no  creditors  being  pardea  to  it. 

Wallvsyn  v.  CovUi  (S  Mer.  707),  Oarrard  v.  Lord  Lauderdale  (3  Sim.  1 ;  and  2 
Russ.  &  Myl.  451),  Colt/ear  v.  The  Countess  of  Mulgrave  (2  Keen,  81). 

Mr.  Purvis  (in  the  absence  of  Mr.  Pemberton),  in  support  of  the  bill.  In  equity  a 
possibility  is  assignable  for  valuable  consideration,  Metcalfe  v.  The  Arehindiop  of  xorh 
(1  Myl  &  Cr.  547) ;  and  the  payment  of  the  debts  and  of  the  costs  incurred  by  the 
trustees  form  a  sufficient  consideration  \  besides  which,  it  must  be  taken  to  m  the 
&ct  that  Sir  F.  Blake  is  desirous  that  the  amount  should  be  paid  to  the  Plaintiffs. 

The  deed  contains  a  power  of  attorney,  which,  being  coupled  with  an  interest)^  is 
irrevocable  until  the  money  advanced  has  been  repaid. 

Mr.  Tinney,  in  reji^y.  In  Metcalfe  v.  The  An^Uhop  of  York  there  was  an  actual 
consideration  at  the  time :  Ihere  the  deed  is  attempted  to  be  supported  by  payments 
subsequently  made. 

If  the  subject-matter  be  not  assignable,  it  matters  not  whether  the  assignor  is 
desirous  that  payment  should  be  made  to  the  Plaintiffs  or  not ;  the  question  being 
whether,  under  the  deed,  they  have  in  themselves  such  an  interest  as  wul  enable  them 
to  maintain  the  suit. 

[237]  The  Master  of  the  Rolls  [Lord  Langdalel.  The  Defendant  admits  that 
he  IS  the  legal  representative  of  William  Blake,  who  died  a  lunatic  possessed  of 

grsonal  estate,  and  that  the  next  of  kin  of  William  Bl^e  were  Sir  Francis  Blake, 
D.  Blake,  and  Mrs.  Sta^.   It  is  admitted  that  the  Defendant  R.  D.  Blake,  as  the 
legal  personal  representative,  has  possessed  himself  of  the  estate,  and  that  he  must 
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■ecoant  for  it  to  the  next  of  kin,  one  of  whtHU  is  Sir  Frands  BUke,  but  it  ia  denied 
that  the  Pluntift  have  any  right  to  sue. 

William  Blake,  the  intestate,  became  a  lunatic  in  August  1833,  and  the  Defendant 
Sir  Fnadt,  who  was  one  d  tbe  prenimptive  next  of  Idn  at  the  time  of  the  lunaoy, 
oxeeated  two  contemporaneous  deeds,  hy  one  of  which  he  assieaed  all  his  possible 
interest  of  tiie  personal  estate  of  the  lunatic.  The  other  was  a  declaration  of  trust : 
it  recites  that  several  debts  were  due  from  Sir  F.  Blake  at  the  time,  and  the  trusts 
STB  for  payment  of  costs,  and  any  sums  which  they  might  advance  for  the  purposes  of 
Uie  trust,  and  then  to  pay  Sir  F.  Blake  an  annuity  of  £700  a  year,  and  afterwards  to 
pay  bis  debts.  Sir  Francis  had  no  actual  interest  in  the  property  of  the  lunatic  at 
tbe  time,  but  he  might  have,  if  living,  at  tbe  lunatic's  death.  It  is  admitted  that  tbe 
dfled  was  executed ;  but  the  objections  taken  are,  first,  that  there  was  no  proper 
nbjeet  of  assignment,  because  tbe  assignor  bad  only  a  possibility,  and  secondly,  that 
there  was  no  sufficient  consideration  for  the  deed. 

The  money  is  payable  to  Sir  Francis  Blake,  or  those  claiming  under  him ;  the 
PIsintiff  alleges,  and  it  is  admitted  by  the  demurrer,  that  Sir  Francis  Blake  is 
desirous  that  payment  should  be  made  to  the  Plaintiflb ;  D^^^  ^  alleged  and 
sdraitted  1^  tJiis  recOTd  that  the  deed  was  executed  by  Sir  F.  Blak^  and  that  monies 
have  been  expended  by  the  trustees  on  tbe  faith  of  it.  I  am  inclined  to  think  there 
is  a  su£Bcient  consideration ;  but  Sir  F.  Blake  being  admitted  to  be  desirous  that  the 
flKHiey  should  be  paid  to  the  Plaintiffs,  I  think  the  demurrer  most  be  overruled. 


p38]  Between  Ann  Rtcroft,  the  Wife  of  Hrnry  Rygroft,  and  Pamela  Rycroft. 
an  Infant,  by  their  Next  Friend,  Plaintiffs ;  and  WiLLIAH  M.  Christy  and 
Hkmry  Bycroft,  Defendants.    June  16,  1840. 

A /me  eoBeii  made  a  disposition  of  property,  as  to  which  it  was  doubtful  whether  it 
was  settled  to  her  separate  use.   Toe  husband  disclaimed.    Held,  that  whether 
separate  {woperty  or  not^  the  husband's  disclaimer  gave  effect  to  the  dispositioD 
tiie  wife.  ' 

A  B.,  the  cestui  qtie  trust  of  money  in  the  hands  of  a  trustee,  by  deed,  without  con- 
sideration, directed  part  of  tbe  dividends  to  be  paid  by  him  for  tbe  maintenance  of 
an  infant,  a  stranger  to  A.  B.,  and  covenanted  to  indemnify  him,  and  agreed  to* 
allow  the  same  out  of  tbe  dividends  of  tbe  trust  fund.  The  trustee  accepted  the 
new  trust,  and  acted  upon  the  deed.  Held,  that  there  was  a  valid  executed  trust 
created,  which  A.  B.  could  not  revoke. 

The  testator  John  Price,  b;^  his  will,  dated  in  1831,  bequeathed  bis  personal  estate 
to  the  Defendant  William  Miller  Christy,  on  trust  to  sell  and  iuvest,  and  pay  tbe 
dividends,  &c.,  "  unto,  or  pwmit  the  same  to  be  received  and  taken  by  Ann  Bycroft, 
then  residing  with  him  as  his  housekeeper,  or  her  assigns,  during  her  life,  far  her  and 
Am*  oun  aheoluU  use  and  benefitt'*  and  after  her  decease  in  trust  for  his  natural  daughter 
Pamela  by  the  said  Ann  Bycroft. 

[2393  '^^^  testator  died  in  the  same  year,  leaving  Ann  Rycroft  and  her  daughter 
Pamela,  and  also  another  natural  daughter  by  one  Ann  Elf. 

William  M.  Christy  proved  the  testator's  will. 

Ann  Rycroft  was  a  married  woman,  her  husband  being  living  at  the  death  of  tbe 
testator. 

The  daughter  of  Ann  Elf  being  wholly  unprovided  for,  Ann  Rycroft,  by  an 
instrument  dated  the  21st  of  December  1831,  and  made  between  the  Plaiutifi*  Aim 
Brm^t  of  the  one  part,  and  William  M.  Christy  of  the  other  part,  after  reciting  tbe 
wul,  and  that  the  testator  had  anoUier  child  by  Ann  Elf,  and  that  it  was  his  express 
wish  and  desire,  although  not  stated  in  his  will,  that  the  said  Ann  Elf  should  be  paid 
V  allowed  out  of  his  estate  Ts.  a  week  for  the  maintenance  and  support  of  his  said 
child  by  the  said  Ann  Elf,  as  the  said  Ann  Rycroft  did  thereby  acknowledge ;  it  waa 
witDesaed  that,  in  order  to  carry  into  effect  the  wish  and  desire  of  tbe  testator,  Ann 
Rycroft  did  thereby  direct  W.  M.  Christy,  out  of  tbe  interest  of  ^500,  forming  part 
of  the  produce  of  the  estate  of  the  testator  secured  by  the  warrant  of  attorney  of  one 
Richard  Meeson,  to  pay  7s.  a  week  to  Ann  Elf  for  tiie  maintenance  of  her  child  until 
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she  should  attain  sixteen  years.  Ann  Rycroft  thereby  covenanted  to  indemnify 
Christy  in  respect  of  such  sum,  and  agreed  to  allow  the  same  to  Christy  out  of  tibe 
dividends  payable  to  her  under  the  will  At  the  time  of  Ann  Byoroft's  ezeoutine  the 
deed  she  was  a  married  woman,  having  married  the  Defendant  Henry  Bycnm  in 
1811 ;  they  were  then  and  were  now  living  separate. 

The  trustee  accepted  the  trusts  of  the  deed  of  1831,  and  acted  upon  it 

pMO]  In  183G  Ann  Bvcroft  and  her  daughter  filed  a  bill  against  her  husband  and 
Christy  the  trustee,  for  the  administration  of  the  estate.  H.  Bycroft,  the  husband, 
by  his  answOT,  disclaimed  all  interest  in  the  funds. 

By  an  order  on  further  directions,  it  was  referred  to  the  Master  "to  inquire  and 
etate  to  the  Court,  whether  the  agreement  in  the  answer  of  the  Defendant  W.  H. 
Christy  was  binding  on  Ann  Bycroft."   The  Master  found  in  the  affirmative. 

The  Plaintiff  took  an  exception  to  the  report,  alleging  that  the  Master  ought  to 
have  found  that  the  agreement  was  not  binding  on  the  PlaintifiF.  This  exception  now 
came  on  for  argument. 

Mr.  C.  P.  Cooper,  for  the  Plaintiff,  contended  that  the  words  of  the  will  did  not 
<n*eate  a  separate  estate  in  Mrs.  Byraoft;  Tyler  v.  Zoite  (2  Buss.  &  M.  183).  Hiat 
her  deed,  titerefore,  as  a  married  woman,  was  inoperative,  and  could  not  bectnne 
effectual  by  the  subsequent  disclaimer  of  her  husband.  That  this  was  an  axecutoiy 
and  voluntary  trust,  which  could  not  be  enforced  in  this  Court. 

Mr.  Tinney  and  Mr.  Keene,  conirh,  contended  that  the  words  used  by  the  testator 
were  sufficient  to  create  a  trust  for  the  separate  use  of  Mrs.  Bycroft,  who  therefore 
became,  as  regarded  the  property,  a  feme  sole,  Prichard  v.  Ames  (Turner  &  B  222) ;  and 
that  if  not,  then  that  the  effect  of  the  disclaimer  of  her  husband  confirmed  her  previous 
disposition.  That  a  valid  executed  trust  had  been  created,  which  had  become  irre- 
vocable and  binding  on  the  settior,  her  husband  and  the  trustee. 

f^41]  Mr.  Cooper,  in  reply. 

The  Mastkr  of  the  Bolls  [Lord  Langdale].  This  case  haa  been  very  ably 
argued  by  the  counsel  on  both  sides ;  and  though  I  feel  considerable  difficulty,  yet^ 
on  the  whole,  I  cannot  do  otiterwise  than  come  to  the  same  conclusion  as  the  Master. 
The  will  gives  the  income  to  this  lady  and  her  asrigns  during  her  Kfe,  "  for  her  and 
their  own  absolute  use  and  benefit."  I  have,  undoubtedly,  very  great  difficulty  in 
^ying  that,  by  the  form  of  words  contained  in  this  will,  the  property  is  given  to  her 
for  her  separate  use ;  when  the  circumstances  are  considered,  it  is  very  probable  that 
the  testator  so  intended  it ;  but  I  cannot  say  that  such  is  the  effect  of  the  words.  At 
the  testator^  death,  Mrs.  Bycroft  was  living  separate  and  apart  from  her  husband ; 
the  income  was  at  her  disposal,  to  do  as  she  pleased  with  it,  for  her  husband,  it 
appears,  did  not  in  any  way  concern  himself  therewith,  and  having  afterwards  been 
inform^  of  the  gift,  he  actually  disclaimed  all  interest  in  it,  and  thus  gave  effect  to 
that  which  his  wife  had  done  with  it.  The  question,  therefore,  turns  on  that  which 
Mrs.  Bycroft  had  done  in  the  meanwhile ;  she  had  executed  this  deed,  which  recites 
|<upon  what  foundation  in  fact  is  not  stated  here)  that  it  was  the  wish  and  intention 
|of  the  testator,  from  whom  she  derived  this  income,  that  this  child  should  be  nuun- 
tained  and  supported.  What  did  she  doY  There  was  a  sum  (rf  £500  in  the  bands  of 
the  trustee,  to  the  income  of  which  she  was  entitled,  and  which,  when  received,  it 
was  then  the  duty  of  the  trustee  to  pay  to  Mrs.  Bycroft ;  she  executed  an  instrument 
which  contains  an  express  direction  to  Mr.  Christy,  the  trustee,  to  pay  a  certain 
portion  of  that  property  to  the  child  of  Ann  Blf.  So  far  as  Mrs.  Bycroft  had  the 
power,  she  tran8-{242}-ferred  the  trust  from  herself  to  the  object  she  desired  to  be 
benefited,  namely,  to  tnis  child,  and  from  the  moment  when  that  direction  was  signed 
and  accepted  by  Christy,  it  became  his  duty  to  pay  the  sum  directed  to  Ann  Elf. 
This  duty  being  imposed  upon  him,  and  there  being  no  further  instrument  or  formality 
to  be  executed,  it  became  a  trust  binding  on  Mr.  Christy  to  the  extent  of  that  direc- 
tion. Then  the  question  is,  whether  a  trust,  which  is  executed  in  this  way,  can  be 
Tendered  executory  back  again  by  an  accident  which  subsequently  occurs,  namely,  by 
a  transfer  of  this  fund  into  Court  t  The  duty  which  is  once  fixed  is  not  to  be  changed 
by  any  circumstance  which  afterwards  occun.  I  do  not  think  upon  that  part  of  the 
«a8e  tiiere  is  any  doubt,  although  there  may  be  upon  the  other  point ;  I  think  the 
Muter's  report  ought  to  be  confirmed. 
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Where  a  Plaiatifi^  by  amendment,  abandons  a  part  of  his  claim,  and  it  appears  he 
lias  in  that  leBpect  acted  vezatiously,  the  Court,  on  motion,  wiU  direot  him  to  pay 
the  eoeti  Uierei^  oocadoned. 

A  naintiff  having  filed  two  bilU,  in  which  his  claims  were  inoonnstent,  abandoned 
pert  <tf  the  reUef  originally  asked.  Held,  that  he  had  acted  rexadoiuiy,  and  he 
WIS  ordered  to  pay  the  admtional  ooete  incurred  by  the  abandcHied  claim. 

The  Plaintiff  by  his  original  bill  claimed  to  be  tenant  for  life  of  three  estates 
iriiich  had  been  devised  by  the  will  of  the  testator,  Sir  George  Strickland,  to  three 
different  persons,  with  remainders  over. 

Hie  Defendant  having  put  in  his  answer,  the  Plaintiff  amended  his  bill,  by  which 
be  abandoned  all  claim  to  one  of  the  three  estates,  which  had  been  devised  by  [313] 
the  testator  to  his  son  Cbartee.  Though  the  amendments  were  not  of  any  consider^ 
lUe  length,  yet  a  new  engrosgment  ol  Uie  MU  had  become  necessary. 

The  Plaintiff  it  appeued,  had  also  filed  a  bill  in  the  Vioe-ChajiceUor's  Court,  in 
whieh  (as  was  conmderod  by  the  Master  of  the  Bolls  in  this  case)  the  claims  of  the 
Plaintiff  were  inconsistent  with  the  claims  which  he  put  forward  in  this  sai^  i.e.|  he 
claimed  under  the  will  in  this  suit^  and  against  it  in  the  other. 

U  was  now  moved  on  the  part  of  the  Defendant,  that  the  Plaintiff  ought  to  pay 
all  die  costs  of  the  original  bill,  and  the  costs  of  so  much  of  the, amended  bill  as 
related  to  the  third  estate. 

Mr.  Girdlestone  sjid  Mr.  Shadwell,  in  support  of  the  motion,  cited  Massarene  v. 
LfHdm  (2  R  C.  C.  291),  Smilh  v.  Smith  (G.  Cooper,  141),  Bullock  v.  Perkins  (1  Dickens, 
110),  Mavor  v.  Dry  (2  Sim.  &  St.  113),  and  Mondt  v.  The  JBarl  of  TrntkerviUe  (10  Sim. 
m  and  see  DeiU  v.  Wardel  (1  Dickens,  339),  H^aUs  v.  MoMunff  (1  Sim.  &  St.  421), 
sad  Feed  v.  Caasens  (1  Sa.  &  So.  176). 

Mr.  Femberton  and  Mr.  Bethell,  ctmirA. 

Thb  Uastbr  of  the  Bolls  [Lord  Langdalel.  I  cannot  help  regretting  that  a 
motion  of  such  a  nature  as  the  present  should  have  been  brought  forward  in  ^is 
form.  A  great  part  of  the  motion  is  wholly  groundless,  and  has  been  attempted 
to  be  snp{244]-ported  by  reasoning  which,  if  it  were  to  prevail,  would  render  it 
impassible  to  amend  a  bill  with  any,  the  least  safety. 

The  Pluntiff  has,  by  his  bill,  churned  estates  which  were  originally  devised  by  Sir 
OecH^e  Staiokland  to  three  different  persons.  He  has  amended  the  bill,  and  continues 
his  claim  as  to  two  estates,  and  has  dropped  his  claim  as  to  the  third.  It  is  said,  and 
may  be  said  truly,  that  if  the  claim  which  has  been  excluded  from  the  amended  bill 
had  also  been  excluded  from  the  original  bill,  the  Defendant  would  have  been  spared 
tome  costs,  both  in  the  cc^y  of  the  bill,  and  in  answering  these  particular  dainu. 
That  can  luurdly  be  otherwise  on  amending  a  bill,  when  anv  part  of  the  relief  ia 
waived ;  but  at  the  same  time  it  is  very  advantageous  for  all  parties,  that  where  a 
FlunUff  finds  he  cumot  sustain  any  part  of  his  claim,  he  should  abaodon  it  at  the 
earliest  sta^  of  the  proceedings. 

It  is  said  that  if  a  Plaintiff  makes  a  claim,  and  strikes  out  the  statement  on  which 
it  is  founded,  the  Court  cannot,  at  the  hearing,  judge  of  the  amount  of  expenoe 
oecasioned  thereby,  as  the  matter  ia  no  longer  on  the  record ;  there  is  that  technieal 
ihffieuUy,  but  it  is  frequently  overcome,  and  many  cases  have  occurred  in  which 
rdief  in  respect  of  costs  has  been  given  as  to  parts  of  the  bill  whioh  have  been 
•bandoned ;  but  is  the  Defendant  to  wait  unldl  the  hearing  of  the  cause,  if  vexatious 
amendmenta  have  been  madel  I  have  no  doobt  he  ia  not,  but  is  entitled  to  a 
•peedier  remedy.  The  qaestion  therefore  comes  to  this,  whether  the  Plaintiff  has 
Mtfld  vezatioauy. 

As  to  the  Ittigth  of  the  amendments,  there  is  nothing  here  to  call  for  particular 
cheervation.  I  think  there  [246]  is  not,  from  qusntity  of  matter,  any  proof  of  vexation. 
h  is  then  said  that  the  matter  has  been  brought  forward  vexatiously,  because,  in 
another  bill,  the  Plaintiff  was  asking  relief  quite  inoonsistent  wth  his  claim  in  this 
•ait.  I  think,  from  the  circumstances,  that  the  claims  are  totally  inconsistent ;  and 
^  ^oceeding  does,  therefore,  appear  to  be  vexatious.   All  I  can  do,  is  to  direot  an 
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inquiry  what  additional  costs  have  been  incurred  by  this  claim,  which  has  been 
abandoned.  These  costs  must  be  taxed  and  ascertained  ;  but  I  must  refuse  the  costi 
of  this  application,  on  the  ground  that  too  much  is  asked  by  the  notice  of  motion. 

[iS46]  In  n  Shabp's  Patknt,  Exparte  Wordsworth.  Jfoo.  6,  6,  Dee.  33, 1840. 

[S.  C.  10  L.  J.  Ch.  86.  Observed  upon,  In  re  Serdan's  PtOetU,  1875,  L.  R.  20  Eq. 
346.  See  also  Patenta,  Designs  and  Trade  Marka  Act^  1883  (46  &  47  Tiot.  c.  57), 
s.  91.] 

Ext«nt  of  the  jurisdictioD  of  the  Master  of  the  RolU  to  alter  the  enrolments  <tf  the 

specifications  of  patents. 
Under  the  5  &  6  W.  4,  c  83,  a  patentee  by  the  authority  of  the  Solicitor-General, 
entered  a  memorandum  of  alteration  of  the  enrolment  of  the  specification,  and 
which  it  was  alleged  extended  the  patent  and  infringed  upon  another  patent 
granted  to  the  Petitioner.  Held,  that  the  Master  of  the  Bolls  had  no  juriaouitum 
to  order  such  memorandum  of  alteration  to  be  expunged. 

On  the  8th  of  October  1836  John  Sharp  obtained  a  patent  for  an  alleged  inrentKn 
(A  machinery  "for  converting  ropes  into  tow,  and  of  improTementa  in  machinery  tor 
propping  hemp  or  flax  for  spnmng^  part  of  which  improvements  were  also  appluaUe 
to  the  preparing  of  cotton,  wool  and  silk  for  spinning."  A  specification  of  the 
invention  was  enrolled  on  the  8th  of  April  1837. 

On  the  3lBt  of  May  1838  tiie  Petitioner,  Joshua  Wordsworth,  obtained  a  patent 
for  an  alleged  invention  of  improvementa  in  machinery,  "  for  heckling  and  dressing 
flax,  hemp,  and  other  fibrous  materials." 

[246]  After  the  date  of  this  patent,  and  before  the  specification  of  the  Petitioner's 
invention  had  been  enrolled,  Mr.  Sharp,  in  September  1838,  obtained  from  the 
Solicitor-General  an  order  or  certificate,  directed  to  the  Clerk  of  the  Patents,  whereby 
it  was  certified  that  John  Sharp  had  applied  to  the  Solicitor-General  for  leave  to 
enter  with  the  Clerk  of  the  Patents,  certain  memorandums  of  alteration  of  part  of  tite 
specification  of  the  inventira  for  which  letters' patent  had  been  granted  to  him ;  and 
wat  the  Solicitor-General,  on  considering  the  said  application,  nad  directed  iJie  aud 
John  Sharp  to  advertise  hia  said  alterations  in  the  London,  Qtu^  and  certain  other 
papers ;  tlwt  rach  advertieementa  had  been  duly  made,  and  that  no  objection  having 
been  made  to  the  said  application,  the  Solicitor-Greneral  had  accordingly  granted 
leave  to  the  said  John  Sharp  to  file  his  said  memorandums,  of  alterations  pursuant  to 
the  statute  of  the  6  W.  4,  c.  83. 

this  statute  it  is  enacted,  that  any  patentee  may,  if  he  think  fit,  enter  with 
the  Cflerk  of  the  Patents  of  England,  "  having  first  obtained  the  leave  of  His  Majesty's 
Attorney-General  or  Solicitor-General  in  case  of  an  English  patent,"  certified  by  bis 
JkU  and  signature,  "  a  disclaimer  of  any  part  of  either  the  title  of  the  invention  or  of 
the  specification,  stating  the  reason  for  such  disclaimer ;  or  may  with  such  leave  as 
aforesaid,  enter  a  memorandum  of  any  alteration  in  the  said  title  or  specification,  not 
being  such  disdaimer  or  each  aUeraHon  as  tha3l  extend  &e  exdume  right  granied  by  the  aead 
letters  pateni ;  and  suoh  disclaimer  or  memorandum  of  alteration  biedng  filed  by  tiie 
said  Clerk  of  the  Patents,  and  enrolled  with  the  specification,  diall  be  deemed  and 
taiken  to  be  part  of  such  letters  patent,  or  such  specification  in  all  Courts  whatever." 
It  then  provides  that  any  person  shall  have  a  ngbt  to  enter  a  caveat,  and  be  heard 
[247]  before  the  Attorney  or  Solicitor-General,  who  before  granting  the  ^  may 
require  the  disclaimer  or  alteration  to  be  advertised. 

The  specification  of  the  Petitioner's  iuvention  was  enrolled  on  the  30tfa  November 
1638,  before  tiie  Petitioner  had  been  informed  of  the  memorandum  of  alteration  filed 
by  Sharp. 

The  Petitioner  Wordsworth  now  presented  his  petition  to  the  Master  of  the  Bollix 
alleging  that  the  machinery  descriwd  in  Sharp's  memorandum  of  alteration,  con^ 
atitutea  a  new  machine,  or  arrangement  of  machinery,  and  extended  t^e  exclusive 
right  grunted  by  Sharp's  patent;  and  was  also  in  substance  the  same  machinery 
whifdi  was  invented  by  the  Petitioner,  and  was  descffibed  in  his  speoifioation. 
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The  petition  prayed  "  That  such  portions  of  the  said  memfnranduma  of  alterations 
in  the  nid  specification  of  the  8th  of  April  1637}  filed  by  Mr.  Sharp,  an  were  in 
snbstanoe  deacrip^Te  <rf  the  same  maohineiy,  as  was  invented  by  the  Petitioner, 
nutdit  be  expunged  from  the  memoraDdum  of  i^rations  and  the  Rolls  of  tiie  Court," 
wiui  costs. 

Mr.  Pemberton  and  Mr.  James  Russell,  in  support  of  the  petition. 

The  alteration  which  has  been  made  in  the  specification  of  the  patent  is  such 
u  the  Act  of  Parliament  does  not  warrant.  The  Act  expressly  prorides  that  the 
alteration  shall  not  extend  the  patent^  but  here  it  is  extended  in  such  a  manner  as  to 
infringe  upon  the  patent  right  of  the  Petitioner  to  his  very  great  prejudice ;  from 
this  he  ought  to  be  relieved. 

[348]  The  statute  provides  that  the  alteration  in  the  ^ecification  shall  be  taken 
u  part  of  the  letters  patent  in  all  Coarts  whatever ;  if  this  alteration,  unwarranted 
by  the  statute,  is  to  be  considered  as  part  of  the  records  of  the  Court,  then  this  Court 
has  jorisdiction  to  expunge  the  irr^ular  entry  on  its  Rolls.  The  records  of  the 
dificeot  Courts  have  always  been  subject  to  tbeir  jurisdiction  and  authority,  and  if 
dw  C5ourt  finds  they  are  not  in  the  state  they  ought  to  be,  it  will  oorreofc  them.  In 
RedmntTx  ease  (6  Kuss.  44)  Sir  J.  Leach  ordered  an  error  in  the  enrolment  of  a 
specification  to  be  corrected. 

The  Legislature  could  never  have  intended  that  the  Attorney  and  Solicitor- 
Oeoeral  should  have  an  uncontrolled  authority  to  order  any  alteration  whatever  in  a 
pMent,  or  to  direct  any  entry  they  pleased  on  the  Rolls  of  the  Court ;  for  if  they  are 
to  deckle  oonclusively  without  giving  parties,  in  whose  absence  they  decide,  the  power 
of  appealing,  tjien,  if  the  Jiat  of  the  Attorney-General  were  granted  by  fraud,  accident 
or  mistake,  there  would  be  no  means  of  correcting  the  error.  There  is  no  other 
jorisdiction  to  vhieh  this  application  oan  be  made,  and  if  this  Court  ever  had  juris- 
dietion  to  correct  its  own  records,  it  can  only  be  taken  away  by  exwess  enactment ; 
Ailtnw^Oaieral  v.  A^rinail  (2  Myl.  &  Cr.  613),  AUonteif-QMeral  v.  The  CarporaHw  of 
NmwUk  (2  My].  &  Cr.  430),  Attomw-Genenl  r.  The  CorponUum  of  PooU  (4  Myl.  &  Cr. 
17X  tnd  see  AUomef-Otmeral  v.  fFihon  (1  Cr.  &  Ph.  1);  there  is  no  exclusion  of  the 
jurisdiction  of  this  Court  in  the  statute  in  question,  it  must  consequently  still  remain. 
The  Court,  therefore,  has  authority  to  control  the  diB-[2tt]-cretion  of  the  Attorney- 
General,  aiid  to  judge  whether,  under  the  Act  M  Parliament^  the  memorandum  is 
soch  as  to  be  proper  to  be  added  to  the  record. 

Again,  the  Attorney-General  is  only  authorised  to  sanction  such  a  memorandum 
H  does  not  extend  the  patent.  Here  the  memorandum  does  extend  the  patent.  The 
Act  of  Parliament  therefore  does  not  apply,  and  the  amendment  may  be  treated  as 
mrreptitious,  and  as  forming  no  part  of  the  Rolls.  It  will  be  said,  that  in  this  view 
of  the  case,  the  Petitioner  will  not  be  prejndiced,  as  on  the  trial  of  an  action  at  law, 
die  fact  will  appear  that  tike  alteration  was  unwananted ;  but  the  Act  expressly  pro- 
vides that  tfae  alteration  "  shall  be  deemed  and  taken  to  be  part  of  snoh  letters  patent 
or  specification  in  all  Courts  whatever ; "  the  altered  specification  will  therefore  be 
eoodusive.  Independently  of  this,  the  Petitioner  has  a  right  to  try  an  action  with- 
oat  these  words ;  and  as  where  a  deed  or  other  instrument  forms  a  cloud  over  the 
title  of  a  party,  this  Court  will  order  it  to  be  delivered  up,  so  here  the  Court  will 
rriieve  the  Petitioner  from  the  eff'eots  of  an  improper  entry  on  the  records  of  the 
Court  made  in  his  absence. 

They  cited  Perry  v.  Skhuier  (2  Mee.  &  W.  471),  in  which  it  was  held  that  where  a 
patent  Is  originally  void,  but  amended  under  5  &  6  W.  4,  c.  63,  by  filing  a  disclaimer 
of  part  of  the  invention,  that  Act  has  not  a  retrospective  operation,  so  as  to  make  a 
Wij  UaUe,  for  an  infringement  of  the  patent,  prior  to  the  time  of  entering  such 
nebimer. 

Ur.  M.  D.  HiB  and  Mr.  Bacon,  eonMt,  contended  that  the  Master  of  the  Rolls  had 
so  jnrisdicticm  to  do  that  which  was  asked  by  the  petition ;  that  the  alteration  £250] 
VM  not  even  a  record  in  its  strict  sense,  and  that,  if  it  were,  the  Master  of  the  Rolls, 
«tting  as  the  Keeper  of  the  Records,  had  no  power  to  expunge  the  alteration  sanctioned 

the  proper  authority :  for  his  jurisdiobon,  in  this  respect,  was  confined  to  the 
amendment  of  clerical  errors  only. 

They  admitted  the  principle  laid  down  in  the  decisions  on  the  Municipal  Corpora- 
tioD  A^  that  an  old  jftrisdiction  was  not  excluded  by  the  erection  of  a  new  tribunal, 
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but  ooDtended*  that  before  the  Act  relatiDg  to  patents,  this  Court  had,  in  reality,  no 
jurisdiction  whatever  on  the  subject  That  the  right  of  disclaimer,  and  of  effecting 
an  alteration  in  the  title  in  specification  was  a  new  creation,  for  the  determination  of 
the  questiona  reguxling  which,  the  Legislature  had  created  a  special  tribunal,  from 
which  there  was  no  appeal  to  this  Court ;  that  if  this  Court  could  rehear  the  dedatm 
of  the  Solicitor-General,  the  same  right  applied  to  the  Judicial  Committee  of  the 
Privy  Council ;  that  this  petition  was  a  mere  contrivance  for  ^Ting^  all  questions  on 
alterations  or  disclaimers  m  patents,  before  the  Master  of  the  Bolls. 

That  no  hardship  existed,  as  in  ui  action  at  law,  a  Defendant  was  not  estopped 
by  the  statements  in  the  patent^  but  might  disprove  the  recitals  therein  that  the 


They  also  contended  that  the  remedy,  if  any,  was  by  idre  fadas^  and  not  by 
petition  to  the  Master  of  the  Bolls. 
Mr.  Pemberton,  in  reply. 

The  Master  of  ths  Bolls  [Tx)rd  Lan^dale]  (after  stating  the  circumstances). 
The  Petitioner  complains  of  this  prooeedmg  [261]  as  injurious  to  him,  aa  it 
undoubtedly  is,  if  the  facts  be  as  alleged ;  ana  he  prays  that  such  portions  of  the 
memorandum  in  Sharp's  specification  as  are  in  substance  descriptive  of  the  machinery 
invented  by  the  Petitioner,  may  be  expunged  from  the  memorandum  of  alteratioDS 
and  the  Bolls. 

The  question  now  is,  whether,  supposing  the  facts  to  be  as  alleged,  I  have  authority 
to  do  what  is  asked,  and  I  am  very  clearly  of  opinion  that  I  have  not. 

Patents  for  inventions  are  granted  on  condition  of  a  specnfication  of  each  invention 
being  enrolled  in  a  limited  time,  and  except  for  the  purpose  of  correcting  mere  verbal 
or  clerical  errors,  proved  to  have  arisen  from  mistake  or  inadvertence,  I  am  of  opinion 
that  I  have  no  autliaity  to  make  any  alteration  in  the  enrolment  of  the  patent  or 
specification. 

The  party  enrolling  his  specification  does  it  at  his  own  peril ;  and  if  in  hia  spedi- 
fication  ne  expresses  something  by  which  his  patent  is  rendered  invaUd,  he  must 
sulnnit  to  all  the  legal  coasequenoes ;  and  those  who  have  a  right  to  take  advantage 
of  any  error  of  his,  must  do  so  in  a  legal  course :  they  cannot  require  the  Keeper  of 
the  Becords  or  Bolls  to  alter  that  which  the  patentee  has  olaimed  or  disclaimed  in  his 
spedfication,  and  compel  him,  by  such  enforced  alteration,  to  say  something  which  he 
never  intended  to  say. 

There  were  veiy  good  reasons  for  relieving  patentees  from  some  of  the  risks  and 
difficulties  to  whidi  they  were  liable  from  errors  in  their  specifications:  and  the 
statute  5  &  6  W.  4,  c.  83  authorised  disclaimers  and  memorandums  of  alteration  to  be 
filed  and  enrolled  with  the  leave  of  the  Attorney  or  Solicitor-General :  and  [2G2] 
enacted,  that  when  filed  and  enrolled,  the  same  should  be  deemed  and  taken  to  be 
part  of  such  letters  patent  or  specification,  t.«.,  as  the  Act  has  been  expounded  (Feny 
V.  Skinner,  2  Mees.  &  W.  471),  shall  be  deemed  and  taken  to  be  part  of  the  letters 
patent  or  specification  from  the  time  of  filing  the  memorandum  of  alteration. 

And  considering  the  memorandum  of  alteration  as  now  being  part  of  the  speeificar 
tion,  I  conceive  that  it  ought  to  be  dealt  wit^  as  such,  and  no  otherwise. 

If  it  were  alleged  that  the  enrolled  memorandum  of  alteration,  b^  mistake  of  the 
writer,  contained  verbal  or  clerical  errors  by  means  of  which  something  was  enrolled 
contawy  to  the  true  intent  of  the  party,  and  if  sufficient  evidence  were  given  at  the 
fact,  I  should  think  myself  authorised,  by  precedent,  to  correct  the  error  and  make 
the  enrolment  accord  with  the  proved  intention  of  the  party  at  the  time  of  the 
enrolment. 

But  it  has  never  been  supposed  that  the  Master  of  the  Bolls,  as  Keeper  of  the 
Becords,  had  authority  to  permit  or  to  order  an  erroneous  claim  to  be  expunged  or 
amended.  The  party  may  have  claimed  too  much,  and  thereby  made  his  patent  ^ood 
for  nothing,  or  may  have  omitted  to  claim  something  which  he  was  justiy  entitled 
to;  but  on  such  grounds  the  Keeper  of  the  Becords  could  not  interfere  on  his  behalf 
or  at  his  instance ;  and  I  apprehend  that  no  attempt  has  ever  been  made  to  induce 
the  Keeper  of  the  Becords  to  expunge  by  his  authority  some  claim  which  the  patentee 
desired  to  sustun,  and  was  willing  to  defend  in  due  course  of  law. 

XJnder  the  late  statute  t4ie  dis^imer  ia  not  to  be  such  as  shidl  extend  tiie  e^usiTe 
right  granted  by  the  letters  [263]  patent.   But  the  K^per  of  the  Records  as  such 
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htt  no  auUiority  to  decide  whether  there  is  any  extension ;  nor  has  he,  in  that 
character,  any  means  of  investigating  the  truth  and  justice  of  the  case.  It  is  no  part 
(rf  his  duty,  when  he  receives  the  enrolment  into  his  custody,  to  consider  whether 
the  Attorney  or  Solicitor-General  has  improperly  given  leave  to  file  the  memorandum, 
nor  can  he  afterwards  determine  any  aucn  question. 

I  delayed  my  decision  in  this  case  for  the  purpose  of  inquiring  what  had  hereto- 
fore been  done  in  the  amendment  of  enrolments  in  this  Court ;  and  from  the  informal 
tini  which  I  have  received,  it  would  seem  that  it  has  always  been  usual  to  amend 
clerical  errors.  When  errors  have  been  mode  in  grants,  as  was  said  "  jwr  tncuriam  et 
a  moM  inadverietUid  seriptoris,"  they  have  been  amended  by  the  Master  of  the  EoUs ; 
nmetimes  under  the  authority  of  a  warrant  from  the  Crown,  sometimes  with  the 
conwnt  of  the  Attomey-Qeneral,  sometimes  in  consequence  of  a  reference  to  him  by 
the  Lord  Chancellor ;  and  there  is  an  instance  of  an  amendment  being  made  by  an 
«der  of  the  Lord  Chancellor,  pursuant  to  an  order  of  the  king.  The  errors  have 
been  proved  and  rectified  by  comparison  with  the  writ  of  Privy  Seal,  or  with  the 
ligaed  Inll,  or  with  the  original  grant 

At  ao  early  period  the  enrolment  of  the  acknowledgment  of  a  deed  was  amended 
It  the  request  of  the  grantor  who  had  acknowledged  it. 

I  have  not  been  supplied  with  any  early  instance  of  amending  the  specification  of 
a  patent  invention,  but  the  recent  instances  of  such  amendments  have  been  of  this 
kind:  In  a  case  before  Lord  Gifibrd  in  1824,  the  word  "vnre"  had  been  written 
instead  of  "fire"  and  he  ordered  the  specification  to  be  amended.  In  the  [264]  case 
d  Kedmon(^  an  erroneous  transposition  of  numbers  was  amended  by  order  of  Sir 
John  Leach,  who,  in  a  subsequent  case,  ordered  to  be  amended  two  errors,  by  one  of 
which  the  word  "  tokieh  "  was  written  instead  of  "  wheel ; "  and  by  the  other,  of  which 
the  word  "mereau"  had  been  written  instead  of  the  word  "inverse.'' 

I  have  had  some  similar  cases  before  me,  in  which  there  have  been  errors  more  or 
bsB  numerous,  hat  all  of  the  same  kind. 

And  in  every  case  which  has  occurred,  it  has  phunly  been  intended  to  do  no  more 
than  to  amend  mere  slips  or  clerical  errors  made  by  the  parties,  or  tiie  agmits  of  the 
putiea,  who  intending  to  make  an  accurate  enrolment,  have,  by  mere  inadvertence, 
mide  an  enrolment  which  was  not  what  it  purported  to  be,  a  true  statement  of  that 
which  the  party  intended  at  the  time ;  and  not  only  has  strict  evidence  of  error  been 
reqaired,  but  in  order  to  enable  any  third  party  to  dispute  the  validity  of  the  amend- 
ment and  of  the  order,  it  has  been  directm  that  the  order  ibaelf  should  be  endorsed 
OD  the  enrolment. 

It  does  not  appear  that  the  Master  of  the  Rolls,  as  Keeper  of  the  Becords  in 
Chancery,  has  ever  exercised  any  greater  authority  than  I  have  stated  in  matters  of 
this  land ;  and  being  of  opinion  that  I  have  no  jurisdiction  to  nu^e  any  sudi  order 
as  is  ai&ed  by  this  petition ;  I  must  dismiss  the  petition  with  costs. 


[266]   Thb  ATtOBNKT-GlEMEBAL  V.  Chatuan.    Nm.  26,  1840. 

[S.  C.  10  L.  J.  Ch.  90.] 

Payment  of  interest  by  an  executor,  commencing  six  years  after  the  testate's  death, 
and  continuing  seven  years :  Held  to  be  such  an  admission  of  assets  as  to  make  tdie 
executor  personally  liable. 

The  testator,  George  Perkins,  by  his  will,  dated  in  1799,  directed  his  executors, 
therein  named,  to  purchase  out  of  his  jwrsonal  estate  so  much  in  the  3  per  cent,  con- 
•i^idated  Bank  annuities  as  would  produce  a  yearly  sum  of  £20,  and  to  stand  possessed 
thereof  upon  trust  to  p^  the  dividends  to  the  vicar  and  churchwardens  for  the  time 
hong  of  the  parish  of  Barrow-upon-Soar,  to  be  distributed  b^  them  on  the  21  at  of 
I^Bcnnber  yearly  amongst  the  necessitous  poor  of  that  parish ;  and  the  testator 
dedared  that  the  sum  necessary  to  make  such  purchase  should  be  the  first  charge  on 
hit  personal  estate,  and  should  be  paid  before  his  debts  and  other  legacies,  which  he 
thereby  charged  upon  his  real  estates  in  the  event  of  his  personal  estate  being 
insnffici^it  to  satisfy  them  after  such  investment  as  aforesaid  had  been  made ;  and 
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after  devising  his  real  estates  charged  as  aforesaid  to  William  Chapman  and  D«iiel 
Chapman,  and  directing  his  personal  estate  to  be  valued  and  divided  between  them, 
he  appointed  them  his  executors  accordingly. 
The  testator  died  in  the  following  year. 

It  could  not  be  ascertained  whether  any  investment  had  been  actually  made  to 
answer  the  £20  a  year,  though  it  was  supposed  there  had  been,  and  that  the  amoant 
had  been  sold  out.   No  such  investment,  however,  existed. 

William  Chapman,  one  of  the  executors,  died  in  1804,  and  Duiiel  Chapman,  the 
other  executor,  <ued  in  1820,  having  regularly  paid  the  £20  down  to  the  tirae  of  his 
death. 

'  [266]  Daniel  Chapman  appointed  his  son,  tbe  Defendant  Joseph  Chapman,  his 
executor,  and  devised  his  real  estate  to  his  other  sons.  After  Daniel  Chapman's  death, 
his  devisees,  coosideriDg  the  £20  a  year  to  be  a  ohiu-ge  on  the  real  estate,  continued  to 
pay  it  down  to  the  year  1826,  when  they  refused  to  make  any  further  payments, 
whereupon  the  Defendant,  Joseph  Chapman,  the  executor  of  D.  Chapman,  continued 
to  pay  it  down  to  the  year  1833 ;  but  from  that  time  he  also  refused  to  continue  any 
further  payment. 

An  information  was  filed  by  tbe  Attorney-General  against  Joseph  Chapman,  to 
compel  him  to  purchase,  such  a  sum  of  stock  as  would  produce  £20  per  annum,  for 
the  charity,  and  insisting  that  as  executor  of  Daniel,  he  had,  by  his  oonduct,  admitted 
assets  of  Daniel  so  as  to  make  himself  personally  liable. 

The  information  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr.  Blunt^  for  the  Attorney-General,  asked  for  a  decree,  vitii 
costs,  in  the  first  instance,  on  the  ground  that  he  had  admitted  assets,  and  mode  him- 
self personally  liable. 

Mr.  Kindersley  and  Mr.  Messiter,  for  the  Defendant  Joseph  Chapman,  insisted 
that  the  Defendant  was  entitied  to  have  an  account  taken  of  the  assets  of  Daniel 
Chapman,  possessed  by  him ;  and  that  his  liability  would  be  limited  to  the  balaoee 
found  a^iinst  him. 

Mr.  Stevenson,  for  the  vicar  and  churchwarden. 

Ths  Master  of  the  Rolls  [Lord  Langdale].  The  Defendant  has,  for  seven 
years,  paid  the  £20  to  the  charity,  and  the  first  fuyment  was  made  six  years  [267] 
after  the  death  of  his  testator.  He  had,  therefore,  ample  time  to  aaoertaiQ  the  state 
of  the  assets.  In  tiiis  situation  of  circiunstances  he  must  be  taken  to  have  admitted 
assets,  and  is  no  longer  entitled  to  have  any  account  of  them,  but  must  be  declared 
liable  to  mi^e  good  the  fund. 

[267]   Plati  v.  Bouth.   Nov.  3,  4,  1840;  Jan.  16,  1641. 

[S.  C.  10  L.  J.  Ch.  131 ;  and  in  House  of  Lords  (sub  nom.  Drake  v.  Attomey-OetieraJ)^ 
10  CI.  &  F.  257;  8  £.  R.  739;  and  see  6  Mee.&  W.756;  lOL.  J.£x.  106.  Com- 
mented on,  In  re  HoAin*8  Tnuts,  1877,  5  Ch.  D.  233.  See  /n  n  Poaer  [19011 
2  Ch.  663.] 

A  testator  gave  his  residuary  estate  in  trust  for  his  daughter  for  life,  with  remainder 
to  such  persons  (other  than  A.,  B.,  and  C.  and  tiiieir  reutions)  as  she  should  by  will 

appoint,  and  in  default,  over ;  and  if  the  daughter  married  or  received  vints  from 
A.  or  any  of  his  relations,  then  she  was  to  forfeit  her  power.  The  daughter 
appointed  the  property  by  her  will  Held,  on  her  death;  Jirst,  that  under  the 
Legacy  Duty  Act,  she  had  a  general  and  absolute  power  of  appointment,  and  that, 
there/ore,  legacy  duty  was  payable  on  the  residue,  under  the  first  will;  seeondlify 
that  no  probate  duty  was  payable  on  the  probate  of  the  daughter's  will,  in  respect 
of  such  residue ;  and,  thirdly,  that  legacy  duty  was  also  payab^  on  tke  same  residue 
so  appointed  under  the  will  of  the  daughter. 

The  testator  John  Bamsden,  by  his  will  dated  in  1825,  devised  and  bequeatiied 
his  real  and  personal  estate  to  his  daughter  Judith  Ann  Piatt,  J.  Bouth,  and  two 
otiier  persons,  whom  he  appointed  executnx  and  executors,  in  trust  to  sell  and  ocmvett 
and  invest  the  produoe  in  tne  funds,  and  pay  the  dividends  to  J.  A.  Piatt  for  her  life ; 
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and  after  her  death  upon  trusty  to  pay  two  l^;acie8  of  £3000  otch ;  and  the  said 
Uatatat  therebv  directed,  that  after  buod  laat-mentioned  x>ayniente,  hia  then  aurvirine 
uniteea  ahoola  atand  and  be  possessed  of  the  aaid  tnut  monies,  stoeks,  funds,  and 
teeoritiei^  and  the  dividends,  interest,  and  income  thereof  and  of  the  rents  and  profits 
of  his  said  freehold  and  copyhold  hereditaments  and  premises,  until  the  sale  of  the 
s&me,  upon  trust  for  such  person  or  persons  (other  than  and  except  Joseph  Woodhead, 
otherwise  Woodward,  of  Russia  Row,  Cheapside,  and  his  relations,  Moses  Hoper  of 
Dorset  Street  Esquire,  and  his  rela-fSECSJ-tions,  and  the  relations  of  the  late  husband 
of  the  testator's  said  daughter,  and  every  of  them),  in  such  parts,  shares,  and  propor- 
tions, for  each  intents  and  purposes,  and  in  such  manner  and  form  as  the  said  J.  A. 
Pktt,  as  weU  when  covert  or  sole,  and  notwithstanding  her  coverture,  by  her  last  will 
nd  testament  in  writing  or  any  writing  purporting  to  be  or  being  in  the  nature  of 
W  last  will  and  testament,  or  any  codicil  or  oodidu  thereto,  to  be  by  her  signed  and 
mUished  in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  should 
micct  or  a|rpoint ;  and  in  default  of  such  direction  or  appointment,  and  ao  for  as  any 
such  direction  or  appointment,  if  incomplete,  should  not  extend,  upon  trust  for  the 
Dflxt  of  kin  of  Dyson  Ramsden,  late  of  Waterclough,  in  the  parish  of  South  Oram, 
near  Halifax,  in  equal  shares  and  proportions,  and  to  pay  the  same  accordingly. 

And  by  the  testator's  will  it  was  provided,  and  he  did  thereby  expressly  declare 
his  will  and  mind  to  be,  that  in  case  his  said  daughter  Judith  Ann  Piatt  should  at 
sDj  time  thereafter  intermarry  with  the  said  Joseph  Woodhead,  otherwise  Woodward, 
or  with  an^  of  his  relations,  or  in  case  she  should  reside  with,  or  should  visit,  or 
receive  visits  from  him  the  said  J.  Woodhead,  otherwise  Woodward,  or  any  of  his 
relations,  then,  and  in  any  or  either  of  the  said  cases,  the  said  testator  declared,  that 
all  and  singular  the  gifts  and  bequests  to,  and  the  trusts  craitained  in  his  said  will  in 
bvonr  of,  and  the  power  of  appointment  tiiereinbefore  given  to,  the  testator's  said 
dsaghter,  should  from  thencencMrth  be  absolutely  null  and  void  to  all  intentS|  and 
flflma,  and  purposes ;  and  then  and  from  thenceforth  the  said  testator  directed  that 
hti  said  trustees,  their  executors,  administrators,  and  assigns  should  stand  and  be 
possessed  of  all  and  singular  the  said  trust  [269]  monies,  stocks,  funds,  and  securities, 
apon  trust  with  and  out  of  the  said  dividends,  interest,  and  income  thereof,  to  pay  to 
bia  said  daughter  the  weekly  sum  of  40b.  and  no  more,  during  her  life ;  and  subject 
thereto,  it  was  the  testator  s  will,  that  the  whole  of  Ms  said  trust  monies,  stocks, 
fands,  and  securities,  and  the  dividends,  interest^  and  income  thereof,  should  ^  and 
belong  to,  and  be  held  in  trust  for,  the  next  of  kin  of  the  said  Dyson  Bamaden,  to 
whom  the  said  testator  gave  and  bequeathed  the  same  accordingly. 

The  testator  died  in  May  1826,  the  estate  was  realized,  and  the  income  of  the 
nridue  was  paid  to  Mrs.  Piatt  during  her  life.  She  married  Qeorge  Edward  Piatt, 
who  sarvived  her,  and  on  the  27th  of  April  1837  she  made  a  will  in  execution  of  the 
power  g^ven  to  her  by  her  father's  will,  and  thereby  gave  and  appointed  her  father's 
reddnary  estate  to  various  persons,  and  amongst  other  sums,  gave  X10,000  Bank  3 
per  cent  annuities,  to  the  descendants  of  Dyson  Ramsden,  and  she  appointed  the 
raidne  to  Mr.  Walter  l>ake. 

All  the  persona  named  as  cestui  que  tmats  in  the  appointment  made  by  the  will  of 
Mrs.  Piatt  were  strangers  in  blood  both  to  Mr.  Runsden  and  to  Mrs.  Piatt,  except 
the  descendants  of  Dyson  Runsden ;  Dyson  Ramsden  \ras  a  first  cousin  of  the  testator, 
i^n  Ramsden.- 

Mr.  Piatt  died  in  September  1837. 

The  estate  was  administered  in  this  Ck)urt,  and  a  question  having  arisen  respecting 
tke  unount  of  probate  and  legacy  duty  payable  upon  the  proper^  oequeathed  by  the 
«itU  ot  John  Ramsden  and  Judith  Ann  Piatt,  a  sum  of  £40,000  3J  per  cent  Reduced 
unnities  was  carried  over  to  aA  account,  entitled,  "  The  ClaimB  of  [260]  Probate  and 
1^1^  Daty  Account,"  and  a  case  was  submitted  for  ^e  ojdnion  <^  the  Judges  of 
the  Court  of  Exchequer  upon  the  subject. 

The  Judges  certified  their  opinion  to  be  (6  Meeson  &  W.  756), 
That,  on  the  death  of  Judith  Ann  Piatt  a  legacy  duty  of  one  per  cent  became 
piysble  in  respect  of  the  bequest  in  the  will  of  tfohn  Ramsden  of  tne  residue  of  his 
otste  and  effects  to  the  said  Judith  Ann  Piatt,  after  allowing  any  duty  already  paid 
in  respect  thereof. 

That  no  probate  duty  was  payable  upon  the  probate  of  the  will  of  Judith  Ann 
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Flatt  in  respeet  oi  the  estate  and  effects  of  her  late  father,  appoiiited  lur  in 
pursuance  of  the  power  given  to  her  by  his  will ;  and 

That  legacy  duty  was  payable  in  respect  of  the  bequests  contained  in  the  will  of 
t^e  said  Judiui  Ann  Flatty  at  the  same  rate  at  which  such  duty  would  have  been  pay- 
able if  the  bequests  had  been  mere  legacies  given  by  her  payable  out  of  her  penoml 
estate. 

Both  the  Attorney-General  and  Mr.  Drake,  who  was  entitled  to  the  fund  io  Court 
subject  to  the  payment  of  the  duty,  were  dissatisfied  with  the  certificate,  sod  vA 
presented  petitions  to  this  Court  on  the  subject. 

Mr.  Drake,  by  his  petition,  alleged  that  no  legacy  dutv  whatever  was  payable  in 
respect  of  the  residuary  estate  of  the  testator  John  Kamaden,  which,  by  his  will,  wu 
given  after  the  death  of  Judith  Ann  Flatt  to  her  appointees ;  or,  if  any  duty  was  par- 
able thereon,  that  such  duty  only  was  payable  as  would  have  been  payable,  if  m 
appointment  made  by  Judith  Ann  Flatt  had  been  part  of  the  will  of  John  Buuden, 
and  the  appointees  |^61]  of  Judith  Ann  Fhitt  had  been  named  in  the  will  of  Ji^ 
liamsden,  to  take  his  residuary  estate  in  the  manner  directed  by  the  appoiotinait; 
and  he  submitted,  that  the  certificate  of  the  Court  of  Ezcheqaer  was,  as  to  the  aprnm 
in  respect  of  the  legacy  duty,  erroneous. 

The  Attorney-General  b^  his  petition  alleged,  that  accordins  to  the  statutes  ii 
that  behalf  made  and  provided,  not  only  legacy  duty  was  payable  in  respect  d  1^ 
residuuy  estate  of  the  testator  John  Samsden,  which  was  given  by  his  wUl,  but  ^ 
probate  duty  was  payable  upon  the  iffobate  of  the  will  of  Judith  Ann  Flatt,  in  reaped 
of  the  estate  and  effects  appraoted  By  her  in  pursuance  of  the  power  given  to  her  bj 
the  will  of  John  Ramsden. 

The  Attomey-Oeneral,  by  his  petition,  prayed  that  there  might  be  ptid  to  th 
](eceiveM>enerafof  Stamps  not  only  the  legacy  duty  which  the  Judges  certified  tobi 
flue,  but  also  the  fffobate  duty  upon  the  probate  of  the  will  of  Judith  Ann  Hatt 
which  the  Judges  certified  not  to  be  doe.  And  Mr.  Brake,  by  hia  petition,  (isyec 
either  that  the  whole  fund  in  Court  might  be  transferred  and  paid  to  him  witwMi 
deducting  anything  for  l^acy  or  probate  duty ;  or  that  the  same  fund  misfat  h 
transferred  and  paid  to  him,  after  deducting  onW  such  legacy  duty  as  would  htn 
been  payable  if  the  appointees  of  Judith  Ann  ^ttbad  been  named  in  the  will  a 
John  Kamsden. 

The  questions  as  to  the  legacy  dutv,  turned  on  the  statute  of  the  36  G.  3,  c.  5S 
The  second  section  of  which  enacts,  "That  upon  every  legacy,  specific  or  pecuniaiT 
or  of  any  other  descriptioD,  &o.,  ^ven  by  any  will,  &&,  of  any  person/'  &c,  "otdof» 
jtrrfumal  edtUe  of  the  person  so  dpng ;  and  also  upon  the  clear  residue  [28IQ  and  upoi 
every  part  of  the  clear  residue  of  the  p«r8onal  estate  of  eveiy  person  who  shsU  <fie,' 
Ac. ;  tnere  shall  be  paid  the  several  duties  following  (the  section  then  enum«atea  A 
amount  of  duties,  varying  according  to  the  reUticmahip  between  t^e  parties,  batn 
duty  whatever  was  by  this  Aot  chuged  upon  children  and  their  descendants). 

]}y  tbe  seventh  section  of  the  same  Act,  which  defines  what  shall  be  desmei 
lugacioB  within  the  Act,  it  is  enacted,  "That  any  gift  by  any  will  or  testamentai; 
inatrument  of  any  person  dying  after  the  passing  of  this  Act,  which  shall,  by  Tirtn 
of  such  will  or  testamentary  instrument,  have  effect,  or  be  satisfied  out  of  the  persraH 
estate  of  such  person  so  dyiug,  or  out  of  any  personal  estate  which  such  vemoa.  sba. 
hare  power  to  awpou  of  a$  he  or  she  shaU  think  Jit,  shall  be  deemed  and  taken  to  be 
legacy  within  the  intent  and  meaning  of  this  Act,  whether  the  same  shall  be  given  b 
way  of  annuity  or  in  any  other  form,"  <fec. 

i}y  tbe  eignteenth  section  of  the  same  Act^  which  regulates  how  the  duty  on  Iwidf 
subjected  to  powers  of  appointaient  shall  be  charged  with  duty,  it  is  eoaeted,  ''Tbi 
wli'iie  any  legacy,  or  the  residue  or  an^  part  of  the  residue  of  any  personal  estsb 
utmll  Ijo  sitbjocted  to  any  power  of  appointment  to  or  for  ike  bmeJU  of  any  pemm  ( 
jirmimn  njiitdaily  namteil  or  described  as  oq^ects  of  such  power,  such  property  shall  be  cbar^ 
with  fluty  as  property  given  to  different  persons  in  succession ;  and  in  so  chargin 
muM  duty,  not  only  the  person  and  persons  who  shall  take  previous  or  subject  to  sue 
wwav  of  apixiintment,  but  also  any  person  and  persons  who  shall  take  under  or  i 
dttfault  of  any  such  appointment,  when  and  as  they  shall  so  take  respectively,  shsl 
fij  respect  of  their  several  interests,  whether  previous,  or  [2631  subject  to,  or  unde 
ur  in  default  of  such  appointniant,  be  charged  with  the  same  duty,  and  in  the  sun 
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nuuiQdr,  as  if  ttie  same  interests  had  been  given  to  bim,  ber,  or  tbem  respectively,  in 
and  by  the  will  or  testamentary  disposition  containing  such  power,  in  tbo  same  order 
and  course  of  succession  as  shall  take  place  under  and  by  virtue  of  such  power  of 
mdntmeDt^  or  in  default  of  execution  thereof,  as  the  case  may  happen  to  be.  And 
woen  any  property  shall  be  given  for  any  limited  interest,  and  a  gmeral  and  ab$oltUe 
fouer  of  appwidment  shall  also  Im  given  to  any  person  or  persons,  to  whom  the  property 
would  not  belong,-  in  default  of  such  appointment,  suefa  projperty,  upon  the  execution 
(rf  such  power,  »all  be  chaiged  with  tne  same  doty,  and  in  the  same  manner,  as  if 
the  same  property  had  been  immediately  given  to  the  person  or  persons  having  and 
execQting  such  power,  after  allowing  any  duty  before  paid  in  respect  thereof;  and 
where  any  property  shall  be  given  with  any  such  general  power  of  appointment,  which 
jKoperty,  in  default  of  appointment,  will  belong  to  the  person  or  persons  to  whom 
Hich  power  shall  also  be  given,  such  property  shall  be  charged  with,  and  shall  pay 
the  duty  by  this  Act  imposed,  in  the  same  manner  as  if  such  property  had  been  given 
to  stuh  person  or  persons  absolutely  in  the  first  instance,  without  such  power  cS. 
i^ipointaient." 

By  the  anbsequent  statute  of  the  46  G.  3,  o.  28,  legacy  duty  was  first  charged 
apon  ohildren  ana  their  descendants,  and  thereby  it  was  enacted  that  there  should  be 
feried,  &C.,  upon  all  legacies,  and  upon  all  residues  or  shares  of  personal  estate  left  by 
any  idll,  or  (uvided  by  force  of  the  Statute  of  Distributions,  or  by  custom,  the  duties 
foUowtn^  that  is  to  say,  "  Upon  every  legacy,  specifick,  pecuniaiy,  or  of  any  other 
deseription,  &c.,  given  by  any  will,  &c,  for  the  benefit  of  any  child,  &c.,  [264]  and 
npm  the  clear  residue,  and  every  part  of  the  clear  residue,"  the  sum  of  1  per  cent. 

This  statute  afterwards  increased  the  amount  of  legacy  duty  payable  by  other 
persons;  but  it  neither  defined,  as  in  the  former  Ac^  what  should  be  considered 
i^l^es,  or  contained  any  clause  regulating  the  charge  of  duties  in  cases  of  powers 
of  amiointment. 

The  schedule  to  65  6.  3,  c.  184,  regulates  the  present  amount  of  duties  on 
probates,  administrationa,  and  legacies ;  but  the  body  of  the  Act  contains  no  clauses 
affBCting  the  questions  in  this  case. 

The  question  of  probate  duty  under  the  will  of  Mrs.  Phitt  depended  on  the  65  G. 
8,  c.  184,  the  second  section  of  which  enacts  that  the  duties  in  the  schedule  annexed 
to  the  Act  shall  be  levied ;  and  in  the  thud  part  of  the  schedule  containing  the 
dnties  on  probates  of  will  and  letters  of  administration,  &c.,  it  is  stated  as  follows : — 

*'  Probate  of  a  will  and  letters  of  administaration,  with  the  will  annexed,  to  be 
granted  in  Engtand." 


£   8.  d. 


'*  Where  the  ettaie  and  effects  for  or  in  resped  of  which  such  probak, 
letters  of  administration,  confirmation  or  eik  respeotavely,  ^uUl  be  granted 
or  expeded,  or  whereof  such  inventory  shall  be  exhilrited  and  recorded, 
cxdouve  of  what  the  deceased  shall  have  been  possessed  of  or  entitled  to 
at  a  trustee  for  any  other  person  or  persons,  and  not  beneficially,  shall 
be  above  the  value  of  £  and  under  the  value  of  £  

p65]  And  by  the  thirty-eighth  section  no  Ecclesiastical  Court  is  to  grant  probate 
without  requiring  an  affidavit,  "  that  the  estate  and  effects  of  the  deceased,  for  or  in 
tespeot  of  which  the  probate  or  letters  of  administration  is  or  are  to  be  granted,** 
exdosive  of  trust  property,  or  under  the  value  of  a  certain  sum  to  be  Uierein  specified, 
"in  order  that  the  proper  and  full  stamp  duty  may  be  paid  on  such  probate,"  Sm. 

The  two  petitions  now  came  on  for  hearing  together. 

Mr.  Tinney,  Mr.  Pemberton,  and  Mr.  Teed,  in  sunport  of  the  petition  of  Mr. 
Dr^w,  and  in  opposition  to  that  of  the  Attorney-General. 

The  certificate  of  the  Court  of  Exchequer  ought  not  to  be  confirmed.  The  defect 
m  the  reaaoning  on  which  it  is  founded  is  this,  l^t  the  Court  has  applied  an  equitable 
mnstonetion  to  a  revenue  law,  whereas  such  a  {uinciple  is  inapplicable  to  a  case  where, 
in  the  shape  d  taxation  or  imposition  of  duties,  a  charge  is  imposed  upon  individuals. 
The  admitted  rule  of  construction  is  thi^  that  every  charge  npon  the  subject  must  he 
imposed  in  clear  and  unambiguous  terms ;  Bevenue  Acts  are  to  be  construed  steiotly 
and  favourably  to  the  subject;  and  before  the  Crown  can  levy  a  shilling  on  an 
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individoal,  the  authority  of  some  Act  of  Faiiiament  must  be  produced,  which,  id 
plain  and  distinct  tenns,  warrants  it.  It  is  idle  to  say  that  the  Legialatore 
contemplated  all  cases,  or  that  if  this  particular  case  had  occurred  it  would  have  been 
provideii  for;  it  is  enough,  in  answer  to  observe^  that  the  particular  case  ia  not 
comprised  in  the  statute. 

That  Courts  of  law  will  not  apply  a  revenue  law  to  a  case  which  does  not  strictly 
oome  within  the  letter  of  [266]  the  Act,  appears  from  Tomkiiis  v.  A^by  (6  Barn.  ^ 
Ct.  541),  Detai  dem.  v.  Diamond  (1  B.  &  C.  343) ;  in  the  latter  case  Justice  Bayley 
says,  ''It  is  a  well-settJed  rule,  that  every  charge  upon  the  subject  must  be  imposed 
by  clear  and  unambiguous  langua^" 

Bearing,  theTef(»«v  i°  mind  this  rule  of  construction,  the  first  question  is,  whether 
the  property  is  liable  to  legacy  duty  except  in  respect  of  Mrs.  Piatt's  life  interest  t 
That  depends  on  the  eighteenth  section  of  the  36  G.  3,  c.  52,  which  relates  to  leeacy 
duty  charged  on  property  made  subject  to  powers  of  appointment.  There  are  three 
cases  only  enumeratea,  viz.,  where  the  power  is  for  the  benefit  of  persons  specially 
named ;  secondly,  where  there  is  a  general  and  absolute  power  of  appointment ;  and, 
thirdly,  where  there  is  a  general  power  of  appointment,  which,  in  default  of  appoint- 
ment, would  go  to  the  donee  of  the  power.  The  question  is,  undo*  which  of  these 
three  classes  the  present  case  ranges  itself :  if  under  neither,  then  no  duty  is  payable. 
It  is  clearly  not  within  the  firsty  because  there  are  no  persons  specially  named,  in 
whose  favour  the  power  is  to  be  exercised ;  there  is  an  exclusiou  of  a  certain  dass^ 
bat  no  description  of  any  particular  individuals  in  whose  favour  the  power  must 
necessarily  be  exercised.  Nor  is  it  under  the  second  class ;  it  is  not  a  general  and 
absolute  power,  because  it  could  not  be  exercised  in  favour  of  Mrs.  PUtt  herself,  or  in 
favour  of  Woodhead  and  his  family,  and  the  other  individuals  to  whom  the  daughter 
was  restricted  from  giving  any  benefits.  The  Act,  by  a  general  and  absolute  power, 
contemplated  such  a  power  as  would  be  equivalent  to  ownership ;  here,  during  the 
life  of  Mrs.  Flatt,  the  power  was  in  suspense ;  she  could  not  exe-[267]-cute  in  her  own 
favour ;  she  could  not  mortgage  or  charge  the  property ;  and  if  she  had  married  or 
visited  Woodhead,  she  would  have  forfeited  her  power.  The  case  does  not  come  under 
the  third  class,  because,  in  default  of  appointment,  the  property  was  to  go  over  to 
different  parties,  viz.,  to  the  next  of  kin  of  Dyson  Bamsden.  The  Court  of  Exohetjuer, 
though  they  admitted  that  it  did  not  literally  come  within  either  of  the  deaoriptuma, 
and  "  that  some  violence  must  be  done  to  the  language  of  the  clause  in  question," 
thought  that  there  was  less  difl^ulty  in  treating  it  as  a  general  and  absolute  power, 
than  as  a  power  to  appmnt  for  the  benefit  of  persons  specially  named  or  dewnibed. 
"  The  power,"  said  the  Chief  Baron,  "  is  ooe  which  might  have  been  exercised  by  Mrs. 
Piatt  solely  for  her  own  benefit ; "  and  his  Lordship  founded  that  opinion  upon  the 
decisions  which  hold  that  where  a  party  has  a  power  to  appoint  property  by  deed  or 
will,  and  executes  it  in  favour  of  volunteers,  the  volunteer  appointees  take,  subject 
to  the  testator's  debts.  This,  though  a  forced  construction,  is  quite  true  when  the 
power  may  be  exercised  by  deed  or  will,  because  there  the  appointor  has  always  the 
power  of  making  the  property  his  own,  and  the  Court  therefore  regards  him  as  the 
absolute  owner  of  that  property ;  but  such  a  principle  has  never  been  extended  to  a 
case,  in  which  the  power  was  exercisable  by  will  only,  and  in  which,  consequently,  the 
appointor  had  never  the  power  of  taking  the  properiiy  himself  beneficiidly.  In  Jenneif 
V.  Andreas  (6  Mad.  264),  there  was  no  such  decision ;  the  power,  it  is  admitted,  was, 
in  that  case,  to  be  exeroised  by  will,  but  tAu  contest  was  between  the  assignees  of  a 
bankrupt  appointor  who  had  obtained  his  certificate,  and  parti ee  taking  under  the 
appointment  in  his  will,  and  the  creditors,  who  became  such  after  the  bank-(^268]- 
ruptcy,  were  not  parties  to  the  cause ;  the  decision  was,  that  the  creditors  antenor  to 
the  certificate  were  not  entitled  by  reason  of  that  certificate;  but  there  was  no 
decision  that  the  subsequent  creditors  were  entitled  as  against  the  appointees. 

Secondly,  as  to  whether  probate  duty  became  payable  on  this  fund  in  respect  of 
the  wilt  of  Mrs.  PUtt  This  depends  on  the  statute  of  the  55  G.  3,  c.  184.  The 
affidavit  thereby  directed  to  be  made,  in  order  to  determine  the  amount  of  duty  to  be 
paid  is,  as  to  the  amount  of  the  estate  and  effects  in  respect  of  which  the  probate  is  to 
be  granted  (Sect  38.)  So  the  schedule  to  the  Act,  determining  the  amount  to  be 
paid,  is  regulated  by  the  amount  , of  the  estate  and  effects /or  or  tit  respect  of  trAuA  sttA 
probate  sAoti  be  gnaikd.   The  probate  duty,  therefore,  can  only  be  chargeable  upon  the 
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pcopot^  to  be  poeseeeed  and  adminiaterad  under  the  grant  of  wobate.  If  it  were 
otfaenrue^  an  executor  would  be  peraondly  liable  topay  probate  duty  cm  assets  which 
tte  probate  would  not  authorise  him  to  get  in.  The  point  has  been  decided  by  the 
hi^wst  authority.  In  77u  AUonu/tf-Omeral  v.  Dmond  (1  Cr.  &  Jer.  366),  the  testator 
na  possessed  of  French  reiUe*,  which  the  executors  obtained  after  his  decease ;  and  it 
Tu  neld  that  probate  duty  was  not  payable  thereon^  on  the  ^und  that  the  probate 
bid  not  been  obtained  in  respect  <A  these  retd^.  This  decaston  was  affirmed  by  the 
Hooss  of  Lords  in  The  AUomey-Gmeml  v.  Hmt  (1  Cr.  M.  &  B.  530 ;  and  8  Bligh,  44), 
in  which  it  was  held  that  property  in  a  foreign  country  belonging  to  an  ^glidi 
tsBtator,  brought  to  England  to  do  administered,  was  not  liable  to  probate  duty. 

p89]  The  questioD  then  is,  was  administratioD  to  Mrs,  Flatt  s  estate  granted  in 
mpect  to  this  {woperty,  or  could  the  executors  have  obtuned  it  un^  the  grant  of 
poWel  eleail^  not;  for  the  {voperty  never  formed  part  of  her  estate,  and  her 
snentors  aoquired  no  right  whatever  to  meddle  with  it ;  it  passed  directly  to  the 
imobitees^  independent  <»  the  executors.  A  Court  of  Equity  requires  pronite  of  a 
nU  aneotiiig  a  power,  but  this  it  regards  merely  as  the  best  evidenoe  of  die 
tMtammtary  appomtment.  In  Palmer  r.  fFhitmore  (5  Sim.  178),  which  will  be  cited 
by  the  other  side,  the  testator  had  a  general  power  to  appoint  by  deed  or  will,  which 
wss  regutled  as  equivalent  to  the  abwlute  ownership ;  and  in  The  AUomey-Oeneral  v. 
Staff  (2  Cr.  &  Hee.  124),  the  original  power  was  to  be  executed  by  deed  or  wilt,  and 
by  the  first  deed  the  donee  of  the  power,  by  oreatii^  for  herseU  a  new  poww,  luid 
made  the  property  her  own.  In  Vamaied  v.  Fytmore  (6  Sun.  570),  a  case  not  cited  in 
the  Exchequer,  a  testator  gave  to  A.,  a  power  to  dispose  by  bis  will  of  X5000,  part 
of  lua  estate,  uid  on  which  [vobate  duty  was  paid.  A.  exeroiaed  tiie  power  by  will : 
It  was  held,  that  probata  doty  waa  not  again  nayable  in  respect  of  the  £5000. 

Thirdly,  no  IsMKy  duty  isnayable  on  wis  pn^rty  under  the  testamentary 
appointmeat  of  Mrs.  Piatt.  The  seoond  seotion  of  the  36  G.  9,  o.  52  charges  dutV 
on  l^sdes  given  "  out  of  the  personal  estate  of  the  person  dying ; "  and  the  seventh 
Motion  defines  what  shall  be  deemed  legacies,  describing  them  as  gifto  by  wiU,  to  be 
satisfied  otd  of  the  pertonal  etkUe  of  iha  person  dying,  or  out  of  the  personal  estate 
which  such  person  "  shall  have  power  to  dispose  ot  as  he  or  the  ahdU  think  jU."  Then 
WIS  this  property,  thus  subject  to  this  restricted  power,  either  the  personal  estate  of 
Un.  PlaM^  or  property  which  she  [270]  had  power  to  dispose  of  as  she  should  think 
fiti  deariy  not;  for  she  could  not,  for  the  reasons  before  stated,  dispose  of  the 
property  in  her  lifetime,  nor  oould  she  appoint  it  in  favour  of  the  several  individu^ 
stated  in  the  will  of  the  original  testator. 

Mr.  BomiUy,  in  the  absenee  of  the  Attorney-General,  coalrft.  The  Crown  is 
sntitled  to  l^;acy  dut^  of  one  per  eent.  on  the  whole  estate  i^fdi  was  bequeathed 
by  Ae  will  of  tiie  origuial  testator  to  his  daughter  for  life,  with  a  power  of  appoint- 
■eot  by  will ;  and  to  {Mtibate  duty  upon  the  fund  appointed  by  her  will,  tc^gether 
with  l^^acy  duty  thweon,  at  tiie  rate  of  10  per  cent,  tne  appointees  being  steangers 
to  the  appcantor. 

It  is  not  necees«7  to  discuss  the  question,  whether  the  Court  can  apply  equitable 
eoDsdwatious  to  a  fiscal  statute  which  is  for  the  benefit  of  the  eommunity,  beoause 
the  decisioQ  of  the  Court  of  Exchequer  did  not  proceed  on  that  ground,  liut  on  the 
fur  emstraction  of  the  whde  statute ;  if,  however,  it  were  neoessary  to  ai^^e  that 
)DQitioD,  it  would  be  found  that  the  principle  referred  to  by  Uie  <^her  side  of 
tODstming  statutes  strictly,  is  one  applicable  only  to  penal  statotoa,  and  not  to  thoae 
eoooeming  the  revenue. 

The  aUtnte  of  the  36  G.  3,  o.  52,  by  tiie  seoond  seoticHi  wacfa^  that  all  leg^es 
ptm  oat  (rf  tbe  powMial  estate  of  a  testator  shall  be  chareed  with  owtain  duties ; 
ttd  the  seventh  seotion  declares,  that  any  gift  by  will  to  be  satisfied  out  of  Uie 
psnnial  estate  of  a  testator  shall  be  deemed  a  legacy.  So  far  the  l^My  duty  was 
psyaUe  on  every  thing  which  passed  under  Mr.  Ramsden's  wilL  llie  eighteenth 
aeetion  merely  regulates  [271]  the  mode  in  which  property  subjected  to  powers  is 
to  be  charged ;  for  this  purpose  it  adopts  the  usual  classification,  snd  r^^ards  all 
powers  either  as  speeial  or  general,  so  that  every  power  must  fall  within  one  of  these 
two  Classen ;  if  it  be  not  special,  it  must  be  general.  The  other  side  have,  however, 
mtrodoeed  a  third  speoiea  of  power,  whieh  wey  say  is  not  eomprised  within  eithw  of 
thsse  two  classes,  and  then  aay  that  this  peouliu  species  of  power  lus  not  been 
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provided  for.  No  mdk  third  claas  of  pover  has  6T«r  heen  reoogniaed  ei^er  in  tiu 
cases  or  in  the  text  books. 

It  is  said,  that  because  three  families  are  excluded  from  becoming  objects  of  die 
power,  there  is  a  restrietion  which  prevents  the  power  being  general  and  absolute ; 
all  powers  are  subject  to  some  restnction  as  to  formality,  or  otherwise ;  but  can  it  be 
said,  becaose  a  power  is  so  limited,  that  it  can  only  be  executed  by  will  or  at  a 
particular  time,  or  in  a  puticular  mode,  or  to  the  exclusion  of  a  pui^icular  person, 
that,  therefore,  it  is  not  a  general  power  1  If  the  distinction  contended  for  were  to 
{H^vail,  then  b^  excluding  a  single  individual  from  becoming  the  objeot  of  a  power, 
the  legacy  duties  may  be  wholly  evaded. 

One  test  of  the  generality  ol  a  power  is,  whether  the  property,  on  tiie  exeeutifm 
of  the  power  in  &TOur  of  vcuunteerB,  would  or  not  be  assets  ror  nie  payment  of  die 
appointor's  debts.  The  ease  of  Jennof  v.  Andrew  (6  Mad.  264)  draws  clearly  tha^  in 
the  opinion  of  Sir  J.  Leach^  there  was  no  distinctioD  between  a  power  exeoxdsable  by 
will  and  one  to  be  executed  by  deed :  he  said,  "  Where  there  is  a  general  power  ci 
appointmept  by  wUl,  and  an  appointment  is  made,  the  appointee  is  a  trustee  for 
CFedi-[2'ra]-torB."  In  this  case,  then,  there  can  be  no  doubt  but  that  the  creditors  oi 
Mrs.  Flatt  would  be  entitled  to  take  in  priority  to  voluntary  appointees,  and 
according  to  this  test,  the  power  would  be  general. 

Ano^r  mode  of  ascertaining  whether  a  power  is  general  or  particular,  is  to  see 
bow  an  ai^>ointment  under  it  would  be  ejected  by  the  doctrine  of  remoteneas.  It 
is  dearly  settled,  that  where  an  estate  for  life  is  limited  to  me  vith  a  power  of 
appointang  lunong  a  class  of  persons,  die  donee  of  the  power  ournot  appoint  to  any 
person,  who  woukl  have  been  too  remote  to  take,  if  oinnprised  in  the  deed  creating 
the  power;  butvhere  the  power  is  general,  the  donee  may  appoint  to  pwsons  to 
whom,  if  the  same  estate  had  been  appointed  to  them  by  the  original  instrument,  the 
appointment  would  have  been  void  for  remoteness.  Examine  the  present  power  by 
this  test,  and  see  if  Mrs.  Flatt  could  not  have  made  a  valid  appointment  to  any 
persons  m  esse  at  the  expiration  of  any  lives  existing  at  her  death,  though  bom  after 
the  decease  of  persons  not  living  at  the  death  of  Mr.  Bamsden ;  she  clearly  might 
have  appointed  the  property  to  any  person  to  whom  she  might  have  appointed  her 
own  amolute  pmperty. 

As  to  probate  du^,  the  point  has  been  decided  by  the  Vice^ancellor  in  Patmur 
V.  fFhUmore  (6  Sim.  178),  and  in  Nail  v.  Punter  (6  Sim.  663),  and  his  dedsion  lus 
been  faUowea  by  the  Court  of  fixchequer  in  The  Attorney-Gmeral  v.  SU^ (2  Cr.  A 
Mee.  124).  In  the  first  of  these  oases,  a  testator  having  a  power  to  appoint  by  deed 
or  will,  executed  it  by  his  wiU,  and  die  questirai  was,  whether  a  sum  paid  by  the 
executor  for  probate  duty  in  respect  of  die  fund  appointed  was  a  proper  payment ; 
the  Yioe-Chanoellor  held  that  the  [273]  i>ayment  was  proper,  and  that  the  probate 
duty  was  payable :  His  Honor  obeerved,  that  the  testator  was  at  liberty  to  execute 
the  power  either  by  deed  or  will,  and  diat  having  adopted  the  latter  mode,  "  he 
made  the  fund,  over  which  he  had  such  general  power,  part  of  his  general  personal 
estate,  and  liable  to  be  dealt  with  as  pait  of  his  general  personal  estate ; "  and  having 
adverted  to  the  Acts  of  Parliament,  His  Honor  added,  "  It  was  al«dutely  necessary 
that  probate  diould  be  granted,  for  the  purpose  of  giving  effect  to  the  execution  of 
the  power.  The  testator,  therefore,  has,  by  the  instrument  by  which  he  ezereised 
the  power,  created  the  necessity  of  having  ^probate  taken  in  respect  of  property,  part 
of  which  was  the  fund  in  question.  I  think,  thereforfl^  that  the  pa3nu6nt  made  by 
the  executor  was  right" 

In  Naii  v.  iWsr,  a  wife  had  a  testamentary  power  of  appointment,  and  exennsed 
it  in  favour  of  her  husband,  whom  she  appointed  executor ;  the  VicoChancellor  held, 
t^t  the  husband  who  claimed  as  her  executor  was  liable  to  pay  probate  duty.  So, 
in  The  Attomejf-Oeneml  v.  Ste^,  the  testatrix,  under  a  power,  appointed  property  by 
her  will ;  and  it  was  held  by  the  Court  of  Exchequer  that  probate  duty  atWhed. 

Thirdly,  as  to  legacy  duty  under  the  will  of  Mrs.  Flatt.  It  is  plain,  that  a« 
against  parties  taking  the  bene^t  of  her  disposition,  legacy  duty  is  payable ;  for,  wiA 
respect  to  them,  she  "bad  power  to  dispose  of  the  property  as  she  thought  fit" 

She  had  a  life  estate  with  an  absolute  power  of  appointment  rostricted  as  against 
diree  families ;  but  in  effect^  tha  whole  dominion  of  die  pronert^  was  vested  in  her. 
She  wi^t  have  given  it  as  part  of  her  own  estate  to  her  executors,  or  to  her 
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creditors,  and  in  case  [2741  of  an  appointment  to  Tolunteers,  it  would  have  been 
uwtfl  lor  the  payment  of  her  debts.  Such  a  power  over  property  is  equivalent  to 
ovBwahip  as  re^irds  the  party  having  the  power.  Sir  Wm.  Grant,  on  this  point; 
obsnres  m  ffoimes  t.  Co^uU  (7  Yes.  504),  there  is  an  evident  difference  between  'a 
power  and  an  absolute  right  of  property:  not  so  much  with  re^pud  to  the  par^y 
poaaeasiDg  the  power,  as  to  the  puty  to  be  affected  by  the  execution  of  it  U  our 
attoitum  is  to  be  confined  to  th6  former  entirely,  there  is  no  reason  why  the  money 
he  has  a  rij^t  to  raise  shonld  not  be  considered  his  property,  as  muoh  as  a  debt  he 
liM  a  t^ht  to  recover.  But  tiie  hitter  cmly  be  chained  in  the  manner,  and  to  tiie 
extent  spedfied  at  the  creation  of  the  power." 

The  point  is  also  settled  by  authority.  In  re  Ckohnondeley  (1  Cr.  &  Mee.  149), 
it  was  held  that  legacy  duty  was  payable  in  a  case  where  a  wife,  having  a  power  of 
tppointment  by  wUl,  executed  it  by  her  wilL 

Mr.  George  Tomer,  for  the  executors. 

Mr.  Tinney,  in  reply. 

The  Master  of  the  Rolls.  I  must  take  some  time  to  consider  this  cas^ 
beeaose  the  points,  though  short,  include  a  varietur  of  important  considerations.  '  The 
Coort  of  Exchequer  evidently  considered  that  this  property  was  bo  situated  as  not  to 
be  property  belonging  to  the  testatrix,  but  merely  subject  to  a  power,  and  upon 
that  coDBideration  they  have  expressed  their  opinion  wat  it  was  not  subject  to 
probate  duty  as  belonging  to  her ;  but  having  regard  to  the  nature  of  the  power, 
ex|ff«88ed  in  the  will,  they  say  [2761  that,  though  this  was  not  her  property,  so  as 
to  be  subject  to  probate  duty,  yet,  by  the  very  words  of  the  Act  of  Parliament,  the 
power  was  of  such  a  nature  that  the  property  ought  to  be  charged  with  legacy  duty 
as  if  it  had  belonged  to  her.  They  have  accordingly  certified,  that  the  estate  ought 
to  pay  the  amount  of  duty  which  would  have  been  payable  if  it  had  been  an  absolute 
le^y  to  her,  and  further,  that  the  legacies  given  by  her  out  of  it  ought  also  to  be 
charged  with  the  same  duty  as  if  they  had  been  given  out  of  her  own  property.  It 
is  argued  for  the  Attorney-General,  that  the  property  being  hers,  probate  duty  is 
also  payable  on  it.  I  have  been  asked,  if  I  do  not  agree  with  the  Court  of  Exchequer, 
to  act  at  once  in  contradiction  to  it  I  cduld  not  do  that  without  the  greatest 
heiitati(Hi ;  but  if,  as  I  understand,  both  parties  have  determined  to  proceed  to  .^e 
hidiest  Court  of  Appeal,  however  reluctant  I  might  feel  to  express  an  opinioin 
ddftring  from  the  nnanimons  certafieate  of  the  Court  of  Exchequer,  I  should  think  it 
a  reason  for  not  putting  the  parties  to  any  further  expense  in  the  Courts  below.  I 
will  not,  at  present,  intimate  my  opinion  on  the  points  argued. 

i/oa.  16,  1841.  The  Master  of  the  I^lls  [Lord  Lan^ale].  In  this  case  a 
question  having  arisen  respecting  the  amount  of  probate  and  legacy  duty  payable 
upon  the  property  bequeathed  by  the  wills  of  John  Bamsden  and  Judith  Ann  Flatt, 
a  sum  of  £40,(K>0  3^  per  cent.  Reduced  annuities  was  carried  over  to  an  account 
entitled  "  The  claims  of  probate  and  legacy  duty  account,"  and  a  case  was  submitted 
fmr  ^eOTnnion  of  the  Jndges  of  the  Court  of  Exchequer  upon  the  Bubject. 

gTQ  The  Judges  have  certified  their  opinion  to  be  (6  Medson  &  W.  756) : — 

Rrat  That  on  the  death  of  Judith  Ann  Piatt  a  le^ntcy  duty  of  1  per  cept.  became 
payable  in  respect  of  tiid  bequest  in  the  will  of  John  Bunsden  of  the  reridue  of  his 
estate  and  effbcts  to  the  saia  Judith  Ann  Flatt,  after  allowing  any  duty  wlrwAy  paid 
in  respect  thereof  . 

Secondly.  That  no  probate  dnty  is  payable  upon  the  probate  of  the  will  of  Judith 
Aon  Piatt  in  respect  of  the  estate  and  effects  of  her  late  father,  appointed  by  her  in 
pursuance  of  the  power  gtyen  to  her  \)y  his  will. 

And,  thirdly.  That  legacy  duty  is  payable  in  respect  of  the  bequests  contained  in 
tte  will  of  the  sud  Judith  Ann  Piatt,  at  the  same  rate  at  which  such  duty  would 
bare  been  payable  if  the  bequests  had  been  mere  legacies  given  by  her  payable  out  of 
ker  personal  estate. 

Of  this  certificate  complaint  is  made,  both  by  the  Attorney-General,  claiming  the 
probate  and  l^ac^  duty  for  the  Crown,  and  by  Mr.  Drake,  who  is  entitled  to  thti 
iDDd  m  Cour^  snibject  to  the  payment  of  the  duty  which  ought  to  be  pud. 

Bfr.  Dralce  aheges'that  no  legacy  dnty  whatever  ia  {wyable  in  respect  of  the 
rcsdnanr  estate  of  the  testator  John  Kamsaen,  which,  hy  his  will,  is  given,  alter  the 
death  of  Judith  Ann  Piatt,  to  her  appointees ;  or  that  if  any  duty  is  payJible  thereon; 
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that  such  duty  is  payable  only  as  would  have  been  payable  if  the  appointment  made 
by  the  said  Judith  Ann  Piatt  had  been  part  of  the  will  of  John  Bamsden,  and  the 

Xintees  of  Judith  Ann  Piatt  had  been  named  in  the  will  of  John  Bamaden  to  [277] 
his  residuary  estate  in  the  manner  directed  by  the  appointatent. 
The  Attoniey-General  alle^  that  probate  duty  is  payable  upon  die  probate  (rf 
the  will  (rf  Judith  Ann  Piatt,  in  respect  of  the  estate  and  e£feots  appointed  by  ha, 
in  pursuuce  of  the  power  ^ven  to  her  by  the  will  of  John  Ramsden. 

And  in  this  state  of  things  petitions  have  been  presented ;  one  by  t^e  Attmn^- 
General,  praying  that  there  may  be  paid  to  the  Beceiver-Qeneral  of  Stamps,  not 
only  the  legacy  duty  which  the  Judges  have  certified  to  be  due,  but  also  the  probats 
duty  upon  the  probate  of  the  will  of  Judith  Ann  Piatt,  which  the  Judges  have  certified 
not  to  be  due.  And  the  other  petition  by  Mr.  Drake,  who  prays,  either  that  the 
whole  fund  in  Court  may  be  transferred  and  paid  to  him,  without  deducting  anything 
for  legacy  or  probate  duty,  or  that  the  same  fund  mav  be  transferred  and  fuud  to 
him  after  deducting  only  such  legacy  duty  as  woula  have  been  payable  if  the 
appointees  of  Judith  Ann  Piatt  had  becoi  named  in  the  will  of  John  Bamsden. 

The  doubts  which  attend  the  questions,  and  the  amount  of  the  sums  in  contest, 
have  induced  both  parties  to  svr  that,  whatever  may  be  the  deoision  ho^  the  case 
must  ultimately  be  broujdit  uncwr  the  consideration  of  the  House  of  I^oids;  and  I 
was  therefore  requested  not  to  ask  am^  further  assistuioe  bom  the  Jutkes, 
but  to  make  an  order  upon  which  the  parties  might  proceed  at  once  to  the  highest 
Court. 

The  case  is  that  John  Bamsden,  by  his  will,  dated  the  10th  of  March  1825, 

f&ve  his  residuary  personal  estate  to  his  executors  and  executrix,  upon  trust  to  permit 
LB  [278]  daughter  Judith  Ann  Piatt  to  receive  the  interest  thereof  during  her  life, 
and  after  her  decease  (subject  to  certfun  lutyments),  upon  trust  for  such  person  (other 
than  and  except  Joseph  Woodhead  and  his  relations,  Moses  Hoper  and  his  relations, 
and  the  relations  of  Mrs.  Piatt's  late  husband  and  every  of  them),  in  such  parts, 
shares,  and  proportions,  and  in  such  manner  as  she,  whether  sole  or  covert,  should 
by  wiU  appoint,  and  in  default  of  appointment  in  trust  for  the  next  of  kin  oS 
Byson  Bamsden ;  and  by  a  distinct  clause  in  the  will,  the  testator  dedared  that 
if  Mis.  Flatt  should  intermarry  with  Joseph  Woodhead  or  his  relations,  or  shonki 
reside  witii,  or  raoeive  visits  from  him  or  them,  the  bequests  in  her  favoar,  with  the 
power  of  appointment  given  to  her,  should  from  thenoeforth  be  absolutely  nail  and 
void. 

The  testator  died  in  May  1835 :  the  estate  was  realized,  and  the  income  of  tiie 
residue  was  paid  to  Mrs.  Piatt  during  her  life.  She  married  G^rge  Edward  Piatt ; 
and  on  the  27th  of  April  1837  she  made  a  will  in  execution  of  the  power  given  to  her 
by  her  father's  will,  and  thereby  gave  and  appointed  her  father's  residuary  estate  to 
various  persons,  and  amongst  other  sums  gave  £10,000  Bank  3  per  cent,  annuities 
to  the  descendaiits  of  Dyson  Ramsden. 

The  questions  are : — 

Hrstly.  Whether  Mrs.  Piatt  or  her  estate  is  liable  to  pay  any  leocy  duty  beyond 
that  whidi  was  payable  on  the  life  interest  given  to  her  for  ner  own  oenefit. 

Secondly,  whether  anv  probate  duty  is  payable  on  the  |nx>bate  of  her  wUX  in 
respect  of  her  father's  residuary  estate  therebv  appointed. 

n279]  And,  thirdly,  what,  if  any,  legacy  duty  is  payable  upon  the  sums  appointed 
by  her  will. 

The  first  and  the  last  of  these  questions  appear  to  me  to  be  attended  with  con- 
siderable difficulty.  The  first  depends  on  the  construction  which  ought  to  be  put 
upon  Uie  eighteenth  section  of  the  Act  36  G.  3,  c.  62.  It  is  argued  on  beh^  of  the 
Crown,  and  the  opinion  of  the  Judges  of  the  Court  of  Exchequer  is  so  declared,  that 
the  power  given  by  the  will  of  John  Bamsden  is  a  general  and  absolute  power  within 
the  meaning  of  the  Act.  On  the  other  hand,  it  is  eontended  for  Mr.  Drake,  that  a 
power  to  be  exercised  only  by  will,  which  cannot  be  exercised  in  favour  of  oertain 
excepted  classes  of  persona,  and  the  continued  existence  of  which  depends  on  the 
donee  abstaining  from  certain  specified  Acts,  cannot  be  deemed  an  absolute  and 
general  power ;  and  then  it  is  said  that  the  Act,  if  it  does  not  comprise  the  partienlar 
ease,  cannot  be  extended  by  construction :  so  that^  if  the  present  case  be  not  specifi- 
eally  described,  the  duty  is  not  imposed,  and  it  is  not  competent  to  any  Court  to 
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premme  npon  the  intention  of  the  Legislature,  and  say  that,  because  it  must  have 
been  intended,  it  must  therefore  be  considered  that  the  duty  was  imposed. 

In  this  ease  Hhe  residue  of  John  Ramaden's  estate  was  given  for  a  limited  interest 
to  Mrs.  Piatt.  A  power  of  appointment  was  also  given  to  her ;  and  she  was  not  the 
Bemxi  to  whom  the  property  would  have  belonged  in  default  of  her  appointment. 
Undar  these  circumstances,  if  the  power  of  appointment  were  general  ana  absolute, 
the  ease  woald  fall  within  the  exjvess  provinons  of  the  Aet;  and  ^  questicm 
comes  therefore  to  this,  wheUier  tiie  power  gren  in  this  ease  is  not  a  general  and 
abeolnte  power  within  the  true  meaning  of  £280]  the  Act  (S6  O.  3,  o.  63,  a.  18) ; 
sod  after  some  hesitation,  and  contrary  to  my  first  impression,  I  have  come  to  the 
toodnsion  that  it  is.  Provision  was  made  for  the  duties  payable  on  legacies  which 
were  subject  to  powers  if  the  appointees  were  named  or  described  by  the  testator 
(Ae  donor  of  the  power),  and  the  proportions  only  were  left  to  be  determined  by 
the  donee  of  tiie  power :  the  appointees  were  charged  as  legatees  of  t^e  testator ; 
bat  if  the  appointees  were  not  named  or  described  by  the  testator,  but  left  solely 
to  diqxwitson  or  selection  of  the  donee  of  the  power,  in  that  case  the  property 
apon  ezeoutioD  of  the  power,  upon  doing  the  act  whereby  the  property  is  disposed 
0^  w  the  appdntees  selected,  is  charged  as  if  it  had  been  given  to  the  donee  of  the 
power,  after  allowing  for  any  du^  before  paid  in  respect  Cereal 

The  limited  interest  first  given,  and  the  interest  vested  by  means  of  the  ezeou- 
tkn  of  the  power  of  appointaaent  disposing  of  the  whole  remaining  interest,  make 
together  the  whole  interest  in  the  property,  and  it  is  the  entire  property  whioh,  in 
such  a  case  as  this,  is  partly  possessed,  and,  as  to  the  rest,  disposed  of  by  the  donee 
of  the  power ;  and,  considering  the  meaning  of  the  words  "  general  and  absolute  " 
in  their  applu»tion  to  sudi  a  case,  I  do  not  think  that  the  power  can  be  considered 
«8  otherwise  than  general  and  absolute  within  the  meaning  of  the  Act,  because  it 
00 old  only  be  executed  by  will,  or  because  the  donee  was  not  permitted  to  execute 
it  in  favour  of  three  families  named.  A  power  which  might  be  executed  in  favour 
of  anybody  in  the  world,  except  the  members  of  three  families,  appears  to  me  to 
be  for  this  purpose  a  general  power ;  and  as,  among  the  objects  of  it^  the  power  of 
dispootkm  u  ab-|^813-s(dnte,  I  think  that  the  power  is  within  the  meaning  of  the  Act 
a  gBueral  and  abeolnte  power,  and  consequently  I  am  of  opinion  that,  upon  the  dea^ 
odEMrs.  Pltttt,  whidi  waa  the  time  when  uie  execution  of  toe  power  by  will  took  efibct, 
a  du^  Ot  1  per  cent,  became  dae  upon  the  residuary  estate  of  John  Bamsden,  after 
allowing  any  duty  previously  paid  in  respect  thereof. 

My  opinion  is  not  founded  upon  the  notion,  that  lAie  residue  of  John  Bamsden's 
filiate  had  become  the  property  of  Mrs.  Piatt,  but  upon  the  notaon  that  property, 
ciicnmstanced  as  this  was,  is  so  chargeable  by  the  Act. 

The  next  question  is,  whether  the  residuary  estate  of  John  Bamaden,  appointed 
try  the  will  of  Mrs.  Flatt,  is  chargeable  with  probate  duty  upon  the  probate  of  the 
mil  of  Mrs.  Flatt ;  and  I  am  of  opinion  ^t  it  is  not.  It  was  not  the  property  of 
Mn.  Plattk  and  oould  not  be  recovered  by  her  executors  by  virtue  of  the  probate. 
It  would  be  singular  thai,  the  rule  of  the  Court,  whi(^  requires  a  probate  merely  as 
eridmoe^  to  shew  that  the  instrument  of  appointment  is  a  will,  should  have  the 
dhet  of  aabjectine  the  property  to  duty  as  if  it  had  been  the  property  of  the  testator, 
iriiieh  Uk6  (xnirt  doea  not  consider  it  to  be.  The  question  depends  on  the  construction 
<tf  the  Ac^  65  G.  3,  c.  184,  the  schedule  to  which  states  the  amount  of  probate  duty 
payable  upon  the  estate  and  efiects  for  or  in  respect  of  which  the  probate  is  granted ; 
and  it  was  argued  that,  because  probate  was  required  in  order  to  shew  that  the 
property  now  in  question  was  appointed  by  will,  the  probate  was  granted  for  and  in 
n^ect  of  this  property,  and  therefore  subject  to  the  duty :  but  the  thirty-eighth 
Mction  oi  the  Act  appears  to  me  to  shew  that  the  Act  only  relates  to  the  estate  and 
«ffBGt8<^  the  deoMsed  for  or  in  respect  of  which  the  probate  is  granted,  and  as  this 
vas  not  the  [^82]  pr<q>erty  of  the  deceased,  I  am  of  opinion  that  no  duty  is  payable 
in  lespeet  M  it 

The  ilast  question  relates  to  legacy  duty  payable  on  tiie  same  appointed  by  the 
viQ  of  Mrs,  Piatt  This  question  appears  to  me  to  involve  the  same  difficulty 
vhieh  affocts  the  first  The  Act  36  G.  3,  c.  52,  s.  7  provides  that  any  gift  by  will 
vhidi  shall  by  virtue  of  the  will  have  effect  out  of  the  personal  estote  of  the 
testatrix,  or  out  of  any  personal  estate  which  the  testatrix  has  power  to  dispose  of 
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as  she  shall  think  fit,  shall  be  deemed  a  legacy.  In  this  case  the  gifts  by  the  will 
of  Mrs.  Piatt  are  to  take  effect  out  of  the  personal  estate  of  John  ^Euusden,  which 
she  had  power  to  dispose  of,  and  they  are  to  be  deemed  legacies,  unless  the  restric- 
tions to  which  she  was  subject  are  to  be  held  inconsistent  with  the  words  ''as  she 
shall  think  fit,"  according  to  the  meaning  which  ought  to  be  attributed  to  them  in 
the  Act.  Upon  the  best  consideration  which  I  have  been  able  to  give  the  subject, 
it  appears  that,  notwithstanding  the  restrictions  imposed  upon  her,  the  testatrix  had 
a  power,  of  disposing  of  the  projwrty  as  she  thoujj^ht  fit,  witMn  the  meaning  of  the 
Act^  and  therefore  upon  this  point  also  I  concur  with  the  opinions  of  Uie  Judges  oi 
the  Court  of  Exchequer. 

Under  tiie  circumstances  I  think  that  I  ought  to  confirm  the  certificate,  and  refer 
it  to  the  Master  to  ascertain  t^e  amount  of  duty  which  is  payable  according  to  the 
certificate,  with  a  stay  of  execution  of  the  order,  to  allow  the  mtended  appeal  to  tile 
House  of  Lords. 

But  Mr.  Drake,  though  he  acquiesces  in  the  certificate  so  far  as  relates  to  the 
probate  duty,  has  not  prayed  for  a  confirmation  of  that  part  of  it.  This  may  be  done 
if  Mr.  Drake  would  amend  his  petition,  aod  pray  for  con-r283}'firmati(Hi  as  to  probate 
duty.  And  the  Attorney-General  only  prays  for  a  confinnation  of  that  part  of  tiie 
report  which  is  in  his  favour. 

As  to  legacy  duty,  see  /n  re  £wtn,  1  Cro.  &  Jer.  151 ;  Logan  v,  FairUe^  2  S.  &  St 
284 ;  Hay  v.  Feurlie,  I  Buss.  117 ;  Logan  v.  Fairlie,  1  Myl  &  Cr.  59 ;  7%e  Attene^ 
Gmeral  v.  Jadcwn,  8  Bli.  16,  and  2  Cro.  &  Jer.  382,  and  2  Tyrwh.  354 ;  Arwldy, 
AimUd,  2  Myl.  &,  Cr.  256;  The  Attomey-Genend  v.  Fmies,  2  CI.  &  Fin.  48;  InreCotet, 
7  Mee.  &  Wels.  1 :  and  as  to  probate  duty,  Atiomeu-OenmU  v.  BomimSj  4'  Mee.  & 
Wela.171. 

[283]  Tbkzbvant  p.  Fraser.  Nov.  4,  1840. 

An  incumbrancer  on  a  portion  of  an  undivided  fund  in  Court  cannot  obtain  a  stop 
order  on  it,  without  serving  the  other  parties  interested,  with  the  petition  for  thaX 
purpose. 

A  part^  being  entitled  to  an  undivided  share  qf  a  fund  in  Court,  encumbered  i^ 
and  then  joined  the  assignee  in  a  petition  for  the  stop  order. 

The  petition  had  not  been  served  on  the  other  parties  to  the  suit. 
Mr.  Walker,  in  support  of  the  petition. 

The  Master  of  the  Bolls  [Lord  Langdale].  Here  is  a  fund  belonging  to 
several  persons,  and  one  of  such  persons,  in  the  absence  of  the  others,  comes  and  asks 
an  order  affecting  it.  I  am  of  opinion  tht^  this  cannot  be  done.  [Note. — The 
practice  has  nnoe  oeen  altered  by  the  order  oi  the  6th  of  April  1841.} 


[284]  Balls  v.  Margrave.  Nov.  9, 10, 1840. 

[For  subsequent  proceedings,  see  3  Beav.  448 ;  4  Beav.  119.] 

A  bill  for  discovery,  in  aid  of  an  action  of  covenant  brought  by  the  assignee  of  the 
lessor,  stated  that  the  lessor,  at  bho  time  of  granting  the  lease,  was  "seised  or 
otherwise  well  entitled,"  &c.  Held,  that  this  was  not  a  sufficient  allegation  that 
the  lessor  had  the  legal  estate  so  as  to  shew  the  right  of  his  assignee  to  sue  at  law 
on  the  covenant,  and  a  demurrer  on  that  ground  was  allowed. 

The  bill  stated  that  Thomas  Cheek  was  "  seised  cr  otherise  mU  entUled,  to  him  and 
his  heirs,  for  an  estate  of  inheritance  of  or  to  the  messuages,  &c.,  thereinafter  men- 
tioned, and  that,  being  so  seised  or  entitled,"  he  by  indenture,  dated  in  1794,  demised 
them  to  Joseph  Rowland  for  a  term  of  ninety-nine  years,  at  a  rent  of  £26,  axxd  that 
Joseph  Bowland,  for  himself  his  executors,  administrators,  and  assigns,  covenanted 
to  nqr  the  rent. 

That  Cheek,  having  previously  surrendered  Uie  property,  which  was  copyhold,  to 
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Aa  oae  of  hu  will,  deriaed  it  to  his  gnadduldrsDf  who  ^ere  admitted ;  that  Joseph 
Hew«^  we  of  tiie  grandoliildren,  parohased  the  propert;^,  which  was  duly  sumndered 
to  him,  and  that,  Iwing  anmndflied  to  the  oae  of  hia  wiU,  he  devised  the  property  to 
the  Plaintifi,  who  were  doly  admitted. 

The  W\  stated  that  the  lessee  Rowland  died  intestate,  and  that  his  admimstratrix 
sasigned  the  property  to  Thomas  Margrave;  aud  that  his  exeoutOT,  t^e  Defendant, 
hid  entered  into  possession  under  the  lease;  that  there  being  a  large  arrear  of  rent 
dofl  from  the  Defendfuit  to  the  Plaintiffs,  they  had  commenceid  an  action  at  law  for 
(be  recovery  thereof,  but  the  lease  beine  in  the  Defendant's  possession,  and  tJiere 
beine  no  coanterpart,  the  FUuntiffs  oonld  not  proceed  therein  without  a  disoorery. 
TteuU  prayed  a  discovery,  and  the  production  of  the  lease. 

nt86j  To  this  bill  the  Defendant  demurred,  on  the  ground  that  it  was  not  by  the 
■idlHU  shewn,  or  by  any  sufficient  certainty  or  precision  alleged  or  averred  that  the 
Mid  Thcwnaa  Cheek  was,  at  the  time  of  his  so  {^anting  or  purporting  to  grant  the 
Mud  indentora  of  lease,  seised  to  him  and  his  heirs  for  an  estate  of  inhentanoe  of  or 
to  the  said  meaauages  or  tenements  and  hereditaments ;  and  it  therefore  did  not^  with 
any  certainty,  appear,  Utat  anv  eoveoant,  on  the  part  of  the  lessee,  oontained  in  the 
laid  indenture  m  lease,  would  run  with  the  land,  so  as,  under  the  oircumstances 
stated  in  the  said  bill,  to  enable  the  said  Complainants  to  sue  the  Defendant  on  such 
covenant,  but  any  such  covenant  would,  on  the  contrary,  be  a  covenant  in  gross. 

Mr.  Kindersley  and  Mr.  Evans,  in  support  of  this  demurrer.  There  is  no  sufficient 
ill^stion  on  the  face  of  this  bill,  that  the  lessor,  at  the  time  of  making  the  lease, 
had  the  legal  estate,  and  if  there  be  any  doubt^  "  the  Defendant  is  -entitled  to  put 
that  fluistnwtitHi  upon  the  statements  in  the  bill  which  is  most  gainst  the  interest 
of  the  person  makiDe  them ; "  Femm  v.  Vernon.  (2  MyL  &  Cr.  171).  The  Defendant 
u,  therafore,  entided  to  sav  that  the  lessor  was  not  seised,  but  "was  otherwise  well 
entitled,  to  Mm  and  his  heirs;"  and  this  allegation,  contrasted  with  the  previous 
itstement,  amounts  to  this,  that  he  had  a  mere  equitable  estate ;  in  which  case  the 
covenant  did  not  ran  with  the  land  so  as  to  bind  the  assignee ;  for  by  the  common 
Uw,  the  right  to  sue  on  a  covenant  did  not  pass  to  the  assignee,  and  the  stat.  of  82 
E  8,  c.  34,  only  enabled  the  assignee  of  a  legal  estate  to  sue  on  a  covenant,  where 
therefore  the  estate  is  equitable  the  benefit  of  the  covenant  does  not  pass  to  the 
aas^nee,  as  in  the  instance  of  a  lease  granted  by  a  m(»rtgagor ;  W^h  v.  Russdl 
(3  Term.  Rep.  393),  [286J  foUowed  by  WMtUm  v.  Peacock  (2  Bmg.  N.  C.  411).  If, 
then,  the  PUmtifF  has  no  nght  to  sue  at  law,  he  cannot  be  entitled  to  any  discovery, 
in  equity,  in  support  of  an  action  which  cannot  be  maintained.  It  would  be  the 
nme  as  if  an  assignee  of  a  chose  in  action,  not  assignable  at  law,  were  to  bring  an 
setim  ituaeooy  and  Uien  c<»ne  for  a  diseoveiy,  whi<di  would  ^ove  nugatory. 

It  is  stated  in  1  Saunders's  Reports,  p.  233a.  note,  "  That,  in  an  action  b^  an 
assignee  of  the  reversion,  he  must  set  out  the  tiUe  of  tiM  lessor  to  the  demised 
premises,  that  it  may  appear  he  had  such  an  estate  in  the  rBTenrion  as  might 
be  lenlly  assigned  to  the  Plaintiff.  Cliffs  Ent  213,  p.  7.  Lil.  Ent.  132,  13B." 
The  Plaintiff,  therefore,  has  not  set  out  bis  title  with  sufficient  clearness  and 
precirion,  s^  it  is  quite  sufficient  to  shew  that  the  discovery  is  immateri^  Bedes- 
dsle,  p.  191. 

They  also  referred  to  Baring  t.  JVosft  (1  Yes.  &  Bea.  S5l)  and  BigM  dm.  J^erya  r. 
fsabuU  (2  Bam.  &  Ad.  388). 

Mr.  Pemberton  and  Mr.  J.  H.  Taylor,  flmfrik,  in  support  of  the  bill.  It  is  not 
secessaiy  to  state,  upon  the  face  of  the  bill,  all  the  circumstances  necessary  to  main- 
tain the  action  at  law.  Here  the  allegaticm  does  not  amount  to  a  statement  of  an 
Moitable  title  only,  for  the  other  statements  in  the  bill  of  the  several  surrenders  and 
adnuBBons  may  be  called  in  aid ;  and  it  is  very  improbable  that  these  took  {dace  on 
ao  equitable  estate.  The  property,  too,  is  copynold,  to  which  the  statement  of 
•mia  does  not  accurately  apply,  and  seisin  is  [S^T]  not  necessary  ;  it  is  sufficient  if 
dw  lessor  had  the  immediate  reversion. 

Hr.  Kindersley,  in  reply.  There  is  no  su^estion  that  Cheek  was  ever  admitted : 
aod  the  all^tion  seism  is  not  improper,  except  that  it  does  not  allege  seisin  acoord- 
ing  to  the  custom,  &c. 

Thi  Mastkb  of  the  Rolls  [Lord  Langdale].  I  confess  I  have  seldom  seen  a 
dnunrrer  which  is  less  likely  to  be  (rf  any  real  benefit  to  t^e  parties  than  this ;  but. 
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neverdieleM,  if  it  be  fouxtded  npon  prineiple,  and  can  be  sastainedf  it  most  un- 
doubtedly be  allowed. 

TheoiiounutMioes  undMrwhichthedemurrar  in  this  eue  haa  been  broo^t  f(ninud 
are  these :  an  action  of  oovenant  has  been  broi^fatt  vhioh  ooold  only  w  snitaiiMd 
njEKm  the  footing  tiiat  the  perM»  granting  die  lease  had  a  leral  estate,  and  the  nain- 
tiff  has  stated  he  was  **  seised  ae  otherwise  entitied."  To  this  the  Defendant  allcms 
that,  as  the  statement  has  been  put  in  the  alternative,  seised  or  well  entitled,  he  has 
a  ririit  to  take  it  most  asunst  the  pleader,  and  that  it  means  "  otherwise  entitled," 
or  l£at  he  had  an  equitable  title  only,  in  which  case  there  would  be  no  foundation 
for  the  action  of  corenant,  and  no  use  could  then  be  made  of  the  discovery. 

The  Plaintiffs,  however,  say  this  is  only  one  of  the  expressions  in  the  bill ;  and  the 
simple  rule  that  yon  are  to  take  any  expression  most  against  t^e  pleads,  mwtt  not 
depend  upon  one  detached  expression,  but  upon  the  whole  bilL  i  must,  thanhn, 
read  this  Mil  over,  in  order  to  see  whether  there  are  snch  controlling  expreesioas  in 
the  bill  as  will  alter  the  cons^etion  arising  from  the  [288]  former  ^l^ataon.  If 
there  should  be,  then  I  think  the  rule  which  has  been  stated  no  longer  api^ies. 
on  the  other  hand,  there  are  none,  and  I  should  be  of  opinion  t^at  ne  ul^|ati<»  is 
too  nnoertain,  I  must  givB  the  ^aintiff  Ubol^  to  amend  his  bill,  in  order  to  set  the 
matter  right 

Nod.  10,  The  Master  of  the  Bollb.  I  have  read  over  the  bill  in  this  case,and 
I  do  not  think  that  the  subsequent  allegations  in  the  bill  at  all  assist  the  uncertunty 
of  the  other  statement  It  appears  to  me,  that  though  the  objection  is  ctf  a  frivolous 
nature,  vet  t^e  Court  requires  greater  strictness  than  is  to  be  found  in  this  bill  I 
think,  therefore,  that  I  must  allow  this  demurrer,  giving  the  Plaintiff  leave  to  amend ; 
bnt^  undw  the  circumstanoe%  I  will  not  allow  any  costs  of  the  demorrw. 


[S8Q  Hawks  «:  Kracp.  Abn  20, 1840. 

Whoe  a  Defendant  admits  by  his  answer  the  possession  of  dooumente,  and  a  balance 

ot  money,  it  is  irregular  to  move  for  the  pxtduction  of  the  former,  and  paymrat 
into  Court  of  the  latter,  by  two  separate  motions.  They  ought  to  be  iDunded  in 
one.  In  this  case  the  Court  ordered  tiie  Plaintiff  to  pay  the  eztea  oosts  oooad(HMd 
by  this  irregular  proceeding. 

The  Defendant,  in  his  answer,  admitted  to  have  in  his  hands  certain  deeds  and 
papers,  and  a  balance  of  the  estate. 

Mr.  Addis  now  made  two  motions  in  this  case,  the  first  for  the  jnodoction  of 
papers,  the  second  for  the  payment  of  the  money  into  Court 

^89]  Mr.  Follettt  etmm,  did  not  object  to  tiie  production  d  the  mers,  or  to  the 
payment  of  the  money  into  Goort^  bat  he  insisted  that  the  Fluntiff  nad  been  guilty 
of  vexation  in  makinethis  applicatitra  by  two  aepante  motions  when  one  would  have 
been  sufficient ;  he  toerefore  contended  that  tlie  Plaintiff  ought  to  bear  the  extra 
expenses  which  had  been  incurred  thereby. 

The  Master  of  the  Rolls  [Lord  Langdale]  said,  that  to  mark  his  disapprobation 
of  this  course  of  proceeding,  he  must  insert  in  the  order,  to  be  made  in  tnis  case,  a 
direction,  that  in  taxine  the  oosts  of  the  suit,  the  extra  costs,  incurred  in  consequence 
(A  these  two  motions,  shotild  be  paid  by  the  Plaintiff. 


p89]  Taebuckv.  Woodcock.   Dec  4, 1840. 

The  sanM  solicitor  pot  in  and  set  down  for  hearing  two  pleas  for  want  of  parties  for 
two  several  Defendants,  and  they  were  botii  allowed :  the  Plaintiff  was  mdered  to 
I».y  the  costs  ol  one  only  of  snch  pleas. 

Two  pleas  for  want  of  parties  were  put  in,  to  the  bill  in  this  cause,  by  several 
Defendants,  and  which  being  set  down,  were  allowed  with  costs. 

Mr.  Kindersley  afterwards  observed,  that  these  two  pleas  had  been  filed  and  set 
down  for  ai;gument  by  the  soIi<Htor,  and  he  contended  that  the  oosts  of  one  same 
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odIj  oo^t  to  be  allowed,  aa  the  several  parties  might  have  joined  in  one  plea,  and 
ikm  have  saved  the  expenses. 

Mr.  Pemberton  and  Mr.  B.  Chapman,  omfrtk,  contended  that  the  course  was  regular, 
as  the  interests  of  the  two  parties  were  quite  distinct. 

[280]  The  Master  of  ths  Bolui  [Lord  Langdale].  I  think  tiiat  two  soch  pleas 
tnfff^  not  to  have  been  filed     the  same  solidtor;  I  will  aUow  the  costs  d  one  (mly. 


[290]  Wood  v.  Habpub.  Dee.  4, 1840. 

[See  Dake  of  Norihmalberkmd  v.  Teddy  1878,  7  Ch.  D.  777 ;  Smrke  v.  Davia,  1889, 

44  Cb.  D.  136.] 

Affidavits  sworn  bef<Nre  a  Master  Extraordinary,  who  ma  the  clerk  of  the  FlaintiflTs 
attorn^,  r^ected. 

This  was  a  moticm  to  commit  the  Defendants  for  the  breach  of  an  injunction,  and 
it  was  proposed  to  read  certain  affidavits,  which  were  objected  to»  on  the  ground  tiiat 
dwy  had  been  sworn  he^xce  a  Master  Extoaordinaiy  of  tm  Coort,  who  acted  as  derk 
to  the  FlaiutifirB  attorney. 

Hr.  Pemberton  and  Mr.  Lee^  for  the  Plaintiff. 

Hr.  Eiodenley  and  Mr.  Dixon,  for  the  Defendants. 

The  MAExnt  of  ths  Bouii  [Lord  Langdale]  rejected  the  afiBdavits  on  the  ground 
stated. 

[290]  Chowigk  e.  Dunes.  Noo.  30,  Jke.  8, 1840. 

A  sole  PUintiff  having  died,  the  Ck>urt  on  the  application  of  the  Defendant,  ordered 
that  the  administeator  should  revive,  or  that  the  bill  should  be  dismissed  without 
costs. 


This  was  a  suit  to  redeem  a  mortgage  And  judgments;  and  the  sole  Plaintiff 
bsTinx  died,  the  Defendant  moved  that  nis  admimstntor  might  revive  tiie  cause,  or 
that  tae  bill  mifht  be  dismissed  without  costs. 

[281]  Mr.  Baotait  for  tiie  moti<m,  fffessed  upon  the  attention  of  the  Court  the 
hardship  <ji  aUowing  a  suit  to  owtanae  in  Court,  the  effect  of  which,  aoowding  to  the 
doctrine  of  Uapemdms,  would  {wevent  the  parties  deding  with  their  estates 

Mr.  £.  Montagu,  eonirit. 

Cmium  V.  Fincent  {8  Sim.  377),  Adanuon  v.  BvU  (1  Sim.  &  St  349),  and  He  JStaAop 
<f  fFinchesiar  v.  Fame  (11  Yes.  194),  were  cited. 

Thi  Master  of  the  Bolus  s«d  that  he  would  make  enquiry  aa  to  the  praotioe 
innch  cases. 

Dee.  8.  The  Mabtkr  or  the  Bolls  [Lord  Lan^;dale].  In  this  case  the  sole  Plaintiff 
bemg  dead,  the  Defendant  moved  that  his  adminiatoator  might  revive  the  cause,  or 
that  Uie  bill  mi^t  be  dismissed  without  oosts. 

Aa  the  adminiatrator  is  at  liberty  to  move  at  any  time,  and  by  dcnng  so  may  give 

effoet  of  Ua  pmdme  to  the  whole  continuance  ca  the  oanse,  and  the  uncertainty, 
whether  he  will  do  so  or  not,  must  be  very  inconvenient  to  the  Defendant^  the  appli- 
ntion  appewed  to  me  to  be  reasonable,  and  in  conformity  with  the  practice  which  the 
Court  has  adopted  in  similar  oases ;  and  I  should  have  granted  the  application  at  the 
time,  if  I  had  not  been  informed  that  a  like  case  had  been  under  the  consideration  of 

Vice-Chancellor,  who  had  refused  the  motion.  It  appears  that  in  Camham  v.  Fmcentj 
which  it  the  case  referred  to,  the  opinion  of  the  Vice-Chancellor  was  not  founded  on 
any  supposed  want  of  authority  in  the  Court,  or  on  any  supposed  incon-[292]-venience 
liiely  to  ensue  from  granting  or  refusing  the  application,  but  simply  on  the  ground 
that  no  case  was  cited  in  which  the  application  was  granted  after  opposition. 

I  have  made  inquiries  on  tiie  subject,  and  omitting  tiiose  cases  which  have  arisen 
in  bankruptcy,  which  thougb  stiY>ndy  analogoua,  may  be  thought  not  strictly 
Applicable,  I  find  in  Jaius  v.  Meaeev  (I7th  Dec.  1805;  Be^.  Lib.  A.  1806,  fa  SO)  the 
two  Flaintifi  were  dead,  and  on  afiubvit  d  aervioe  of  notice  of  motion  by  the  Defen- 
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dants,  Che  Bank  of  Bn^land,  on  the  ezeoutot  of  the  Plaintiff  who  ilied  last^  it  was 
ordered  that  the  bill  nu^ht  be  revived  in  a  fortnight  or  that  an  injnncti<m  that  had 
been  granted  mieht  be  dusolved,  and  the  bill  disimBSed  with  ooatB ;  that  in  Tttmer  r. 
Cole  (28th  March  1808 ;  Reg.  Lib.  B.  1807,  fo.  495)  an  injunotion  to  stay  proceedings 
at  law  had  been  obtained,  and  continued  on  the  merits  confessed  in  the  answer,  and 
on  tJie  Plaintiffs  bringing  deeds  into  Court  and  paying  a  sum  of  money  into  the  bank ; 
the  sole  Plaintiff  being  dead,  the  Defendant  moved  against  the  executrix  that  she 
should  revive  the  cause  in  a  fortnight,  or  that  the  injunction  should  be  dissolved,  and 
it  was  so  ordered :  the  Defendant  then  revived  his  judgment  at  law  and  levied 
execQtion,  after  which  a  balance  remained  due  to  faim,  and  thereupon  he  moved  in 
the  abated  cause  that  the  executrix  of  the  deceased  Plaintiff  might  either  revive 
the  suit  in  a  limited  time,  or  that  the  Aocountant-General  might  transfer  to  the 
Defendant  the  fond  which  aroae  from  the  money  paid  into  Court  b^  the  deceased 
Plaintiff,  and  also  that  the  titl^-deeda  deponted  by  the  deceased  Pkuntiff  mi^t  be 
delivered  to  the  Defendant's  dork  in  Court  for  his  use,  and  it  was  so  ordered. 

[293]  In  Brvum  v.  Wamer  (4th  of  February  1809)  (Beg.  Lib.  A.  1808,  foL  194 ; 
and  cited  4  Mad.  171,  and  2  Mad.  Pr.  368,  1st  edit),  the  Plaintiff  had  obtained  an 
injunotion  to  restrain  the  Defendant  from  proceeding  in  an  action  to  recoverpoBsee- 
sion  of  a  messuage,  and  the  injunction  bad  been  continued  on  the  merits.  The  a(Ae 
Plaintiff  then  died,  and  his  widow  took  possession  of  the  messuage ;  it  was  not  then 
known  whether  the  deceased  had  made  a  will,  and  no  letters  of  administration  had 
been  granted ;  under  those  circumstances,  it  was  ordered  that  the  reraesentative  of 
the  late  Plaintiff  should  exhibit  a  bill  of  revivor  in  a  fortniffht,  or  in  default  theractf 
that  the  bill  should  be  dismissed  with  costs :  asid  it  was  (nuered  that  MBvioe  of  the 
order  on  the  late  Plaintiffs  olerk  in  Court  and  on  his  solicitors  and.  on  the  widow 
should  be  deemed  good  service. 

These  orders  wen  made  by  Lord  Mdon ;  and  aldioagh  it  does  not  appear  tJiat  in 
any  of  them,  the  representative  of  the  deceased  party  appeared  and  resisted  the 
motion,  yet  I  cannot  suppose  that  orders  so  special  passed  without  consideration,  or 
that  they  are  such  as  would  not  have  been  made,  if  the  representatives  had  appeu«d 
and  stated  no  sufficient  reasons  against  them ;  and  although  there  might,  as  I  conceive, 
have  been  some  modification  of  the  orders  as  to  costs,  if  the  representatives  had 
appeared,  there  seems  no  reason  to  dispute  the  regularity  of  the  orders  in  any  other 
respect ;  and  I  apprehend  that  if  these  orders  had  been  brought  to  the  attention  of 
the  Vice-Chancellor,  he  would  have  decided  the  case  Canham  v.  Vineeni  differently. 
The  inconvenience  would  undoubtedly  be  very  great  to  the  Defendant,  if  it  were 
left  to  the  <^tion  d  the  administrator  of  a  deceased  sole  Plainta£^  to  keep  the 
Defendant  in  a  state  of  uncertainty  as  to  the  prosecution  of  the  suit^  for  an  indefinite 
period :  whilst,  on  an  application  <«  this  Und,  the  administrator  1394  appearing  ma^ 
ask  for  a  reasonable  tune  to  make  up  his  mind  whether  he  will  go  on  with  m  suit 
or  not. 

The  cases  which  I  have  mentioned,  were  all  of  them  cases  in  which  injunctions 
had  been  granted,  but  it  does  not  appear  to  me,  that  that  is  a  circumstance  which 
makes  any  real  difference  in  the  question ;  having  regard  to  these  oases,  and  to  the 
analogous  cases  of  defect  by  bankruptcy  and  abatement  by  the  marriage  of  a  fmte 
ide  Plaintiff,  I  am  of  opinion  that  this  motion  should  be  granted,  unless  it  should 
appear,  that  in  consequence  of  the  whole  interest  of  the  deceased  Plaintiff  not  being 
vested  in  his  legal  personal  representative,  scone  furUker  notioe  is  yet  wanting. 

Note. — ^The  following  are  the  caaee  on  this  subject : — 

(1725)  Dvke  Chandos  v.  TaSxit,  SeL  Ca.  in  Ch.  24.  (1788,  Oct.  39)  Sm  v.  Soon, 
2  Cox,  50.  (1809,  Feb.  4)  Broume  v.  Jfanur,  Beg.  Lib.  A.  194,  dted  4  Madd.  171, 
and  Madd.  Pr.  ii.  p.  368.   (1811)  BandaU  v.  Mumford,  18  Ves.  424.  Assignees. 

(1818)  BHuder  v.  Maliru,  4  Madd.  171.  (1820)  Porter  v.  Goz,  5  Madd.  80.  Assignees. 
(1823)  Adamsm  v.  Hull,  1  Sim.  &  St.  249 ;  1  Turn.  &  R.  258.  (1825,  July  16) 
Boiioti  V.  BdUm,  Beg.  Lib.  A.  1693 ;  2  Sim.  &  St.  371.  (1826)  Shairf  v.  HvUeU,  2 
Sim.  &  St.  496.  (1831,  June  22)  TTowaird  v.  Bvngham,  4  Sim.  483.  (1834,  Feb.  5) 
Bwrndl  v.  Duke  of  fVelUngUm,  6  Sim.  461.  (1838,  June  15)  Cwnhom  v.  Vineent^  8  Sim. 
277 ;  H6U  v.  ffardautk,  3  Ya  &  Col.  236.  .  (1838) ;  and  see  Chichester  v.  SwUer,  pott, 
and  Ctmham  v.  Fhumi,  before  the  Vioe-Ouuicellor  of  England,  2Sd  Febmaiy  1842, 
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Uk  whidi,  aft«i>  ooQsideiiDg.tbe!  autK<»itieay  His  Hoq(v  ftdlowed  Che  dedsioD  in.  the 
text 

TheiollowiQe  unr^x>rted  cases  celate  to  this  subject 

Johiufm  V.  Horlook.~UpoD  motion  this  day  (lUh  November  1708),  made  unto 
this  Court  by  Mr.  Moxon,  being  oi  the  DefencUuat's  counsel,  it  was  all^^,  that  the 
asid  PhdBttff  £lixabeth  Johnson  formerly  exhibited:  her  bill  in  this  (Tourt  against  the 
aid  Def^iddint,  to  which  he  iput  in  his  answer ;  and  the  said  Elizabeth  about  a  year 
sioeeinteniiaxnN-ivithi  Oiw  JsBifls  Humphry,  who  had  not  tibonght  fit  to  revive  the 
•ait;  and,'  Uiere&}re,  it  w«3 j^yed,. that,  the  bill  Doight  stand  dismissed  out  <rf  this 
Court:  irfaenopon,  it  if  as  ordwed,  that  the,  sS-id  Humphry  do,  within  a  week  after 
Botioe  hneo^  procure  this  suit  to  be  £296]  reviye<^  or  in  de^ult  thereof  that  the 
lUtifTs  bill  «b(Hild:  stwl  dismissed  out  of.  this  Court,  with  oosts,  to  be  taxed  by 
Sir  Bichard  Holfoid,  £oight»       .  , 

Reg.  Lib.  1708,  A.  134. 

fVwoh  17.  ^ber>-»ft  Appeared  that  after  the  wiswers  had  been  filed^  the  Plaintiff 
became  baokrup^  aqdithatasagneea.had  been  app^ted,  "  but  had  not  stirred  a  step 
in  the  causa." 

On  motion  by  two  .of  -Bef^dants  made  the  26th  of  June  1 782,  and  on  hearing 
counsel  for  the  Pli^ntiff,  it  was  ordered  *'that  the  assignees  do  file  a  suppdemental 
bOl,  on  or  befoce-  the  firsit  day  of  .next  term,  or  that,  in  (»fault  thereof,  the  Plaintiff's 
ImU  as  to  th«  said  Sefendmte  Hacy  Bastin  and  MaUhiaa  Barber  do  stand  dismisaed 
OQtof  thia'Coort  vrititoutcoatst  ■ 

Keg.Ijb.,l7«4,  A.  «Q. 

Sonea  v.  Massey. — Upon  opening,  &c.,  the  17th  of  December  1805,  it  was  alleged 
that  the  Plaintiffs  exhibited  this  bill  and  obtained  an  injunction  against  the  Defen- 
dant^ the  Gtovenior;  -and  Company  of  the  Bank  of  England,  to  restrain  them  from 
permitting  tixe  Dofepdant'^yre  Masseyv  or  any  petson  or  persons,  howevw  authorised 
by  him,  to  txandw  the  atmuities  in  the  bill  mentioned,  or  to  receive  the  interest  and 
dividwds  therectf.  That^tfae  said  Defendants  have  put  in  their  answer  to  the  said 
biU.  That  the  Plaiatiffs  are  since  dead,  and  the  Plaintiff  Michael  Jones,  having 
■nrvived  the  Plaintiff  Charles.  J.  Morgw,  by  his  will  appointed  John  Jones  s(de 
executor  thereof.  That  the  said  John  Jones  had  not  reviTed  this  suit ;  and  ther^ore, 
it  was  prayed,  that 'tjie'Plaintiflrs  bill  voi^ht  be  revived  hi  a  fortnight,  or  that  in 
default  thereof,  the  injuo^tiou  issued  against  tiie  said  Defendants,  tJie  UovenMO'  and 
Company  of  the  Bank  of  England,  to -restrain,  &&,  might  be  dissolved ;  and  tiiat  tiie 
IhU  filed  in  this  cause  might  stand  dismisBcd  out  of  ^is  Court,  with  costs  to  be  paid 
to  the  Defendants^  the  .Governor  and  Company  of  the  Bank  of  England ;  which,  upon 
hearing  an  a^davit  of  notice  of  this  moUon  tp  John  Jones  read,  is  ordered  acoordingl^, 
sod  it  is  hereby  referred  to  Mr.  Harvey,  one  -of  the  Masters,  &o.,  to  tax  the  said 
costs. 

Beg.  Ub.  1805,  A.  fo..da  .  . 

Turner  v.  Cole. — ^Robert .  Turner  filed  his  bill  sgainst  Defendant  for  an  account 
and  an  injunction  to  restrain  an  action  at  law.  l^e  common  injunction  had  been 
obtained  for  want  of  answer  ;  and  the  answer  coming  in,  the  injunction  was,  upon  a 
motion  to  disaohre,  «<»]tinned,  upon  the  Plaintiff  Imving  with  his  clerk  in  tknat 
oertsin  title-deeds,  and  paying  into  Court  the  sum  of  £200.  The  Phuntiff  died, 
kavii^  Elizabeth  Riley  executrix,;  who  not  having  revived  the  suit^  the  Defendant 
(n  Uie  19tfa  of  May  1806,  obtained  an  order,  that  Elizabeth  Itiley  should  revive 
within  a  fortnight,  or,  in  default,  that  the  injunction  should  stand  dissolved.  The 
nit  not  having  been  revived,  the  injunc-[29Q-tion  became  dissolved,  "and  the 
Defendant  having  revived  his  judgment  in  case,  levied  execution  on  the  sud  late 
I1aintiff*s  effects;  and  the  balance  of  the  Defendant's  demand  under  that  judgment, 
liter  deducting  the  monies  raised  from  the  sale  of  the  said  late  Plaintiff's  effects, 
amounted  to  the  sum  of  £486,  19s.  6d. ;  that  the  Defendant  was  advised  that  he  was 
entitled  to  the  custody  of  the  titl&deeds  at  present  in  the  possession  of  the  late  Plain- 
tiff's clerk  in  Court,  on  the  ground  that  be  had  an  equitable  lien  thereof,  by  way  of 
further  seoority,  for  the  money  he  obtained  judgment  for  in  the  action  in  case. 
Vhereapon,  am,  upon  ,  hearing  the  said  coder  dated  the  19th  day  of  May  1806,  and 
ao  affidavit  ot  wrvice  of  notice  of  tiiis  motion  to  the  said  ElizabeUi  Biley  and  to  the 
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olcfrk  in  Court  of  the  said  late  Plaintiff,  and  the  Aooountant43«n«ral'B  certlfioafie  read, 

his  LordBfaip  ordered,  that  the  said  Elizabeth  Biley,  the  executrix  of  the  said  late 
Plaintiff  Eobert  Turner,  should,  on  or  before  the  first  day  of  Easter  term  next,  file  a 
bill  of  revivor  against  the  Defendant  in  this  eause,  to  revive  this  suit ;  or  in  default 
of  such  bill  of  revivor  being  filed,  then  the  £349,  Ts.,  3  per  cent  consolidated  Bank 
annuities  (upon  which  the  £200  had  been  invested),  standing  in  the  name  of  the 
Aocountant^teneral  of  this  Court,  and  the  sum  of  £39,  16b.       cash  in  the  Bonk 

5 laced  to  the  credit  of  this  cause  should  be  tmnilenred  and  paid  to  the  Defendftnt 
ohn  Cole,  in  part  satisfaction  of  the  judgment  in  case,  obtained  by  him  against  the 
said  Defendant,  and  in  the  pleadings  of  this  cause  mentioned ;  and  in  case  the  said 
Elisabeth  Riley  should  not  file  su^  oill  of  revivor  as  aforeeaid,  by  the  time  aforenid, 
it  was  farther  ordered  that  the  titt^deeds,  deposited  by  the  em  late  Plaintiff  Bobwt 
Turner  with  his  derk  in  Court,  should  be  delivered  over  ftxm  the  said  late  Plaintiff's 
derk  in  Court  to  the  Defendant's  deik  in  Court  for  the  said  Defendant's  ose." 
Reg.  Lib.  1807,  B.  495. 

Browne  v.  Warner. — An  injunction  had  been  granted  to  restrain  an  action  of 
ejectment;  the  Plaintiff  died,  and  there  appeared  to  be  no  representative.  The 
widow,  however,  retained  posaeseion  of  premises,  and  paid  no  rent  It  was,  on  the 
4th  of  February  1809,  ordered,  that  the  representative  of  said  late  PUintiff  do,  within 
a  fortnight  after  notice  hereof,  exiiibit-  a  bill  of  revivor  IQ  order  to  revive  this  suit ; 
or  in  d^ult  thereof  that  the  injunction  awarded  in  this  cause  should  be  dissolved, 
and  that  the  Plaintiff's  bill  should  stand  dismissed  out  of  this  Courts  with  ooete  ;  and 
it  was  further  ordered  that  service  of  this  order  on  the  late  Plaintiff's  clerk  in  Court, 
and  on  the  late  Plaintifi^s  solidtcnr,  and  on  the  widow  of  the  Plaintiff,  be  deemed 
good  service. 

Beg.  Lib.  1808,  A.  104. 

Bromley  v.  Gregory  and  Others. — ^The  Plaintiff  Bromley  became  bankrui^i,  and  no 
further  proceedings  having  been  taken,  it  was  moved  that  the  Plaintiff  Bromley  might 
file  a  bill  of  revivor  and  supplement  in  this  [S97]  cause  within  fourteen  days  eiter  the 
date  of  this  order ;  or  in  default  thereof,  that  the  bill  filed  in  this  cause  might  be  dis- 
missed as  against  the  Defendant  moving^  which,  upon  hearing  an  affidavit  of  service 
of  notice  of  this  motion  read,  was  ordered  aeocwdingly. 

Beg.  Lib.  A.  1812,  fo.  1627. 

MiUs  V.  Fiy. — The  bill  was  filed  in  1812,  and  a  reodver  had  been  appointed  ;  the 
answer  was  filed  in  1813.  No  further  steps  had  been  taken,  and  the  sole  Plaintiff 
had  become  bankru|rt>.  Upon  motioa  and  on  hearing  oounsd  for  the  Plaintiff,  it  was 
<»xlered  ''that  the  rkiintia  do  wiUun  tiiree  weefa  file  a  sunplonental  bill  in  this 
cause  agunst  the  Defencbnt;  or  in  default  tlunreof,  that  the  Plaintiff's  bill  do  stand 
dismissed  out  of  this  Court  for  want  of  prosecution,  with  ooste  to  be  taxed  by  Mr. 
Thomson,  one  of  the  Masters  of  this  Court." 

Reg.  Lib.  1816,  B.  83. 

Wilkinson  v.  Charlesworth.^Caroline  Wilkinson,  the  sole  Plaintiff,  married  Robert 
Malcolm  on  the  30th  of  December  1830 ;  and  no  further  proceedings  having  been 
taken  in  the  cause,  it  was  ordered  by  the  Master  of  the  Rolls  on  the  petition  of  the 
Defenduits,  "that  the  Plaintiff,  and  Robert  Malcolm  her  husband,  do  file  a  bill  of 
revivor  against  the  Defendants,  on  or  before  the  first  day  of  next  Michaelmas  term ; 
or  in  deuult  thereof,  it  was  ordered  (after  hearing  both  partieB)i  that  th%  original 
bill  should  stand  dismissed  out  (A  this  Court  witiiout  costs. 

Reg.  Lib.  1831,  R  2359. 

[297]   Thk  Attoknbv-General  v.  Nbthkbcoat.   Nov.  25,  Dec  8,  1840. 

An  application  for  the  re-taxation  of  a  solicitor's  bill  should  be  by  petition,  stating 
particularly  the  grounds  of  complaint,  and  not  by  motion. 

On  tucation,  charges  disallowed  for  want  of  authority,  and  charges  reduced  by 
limiting  to  one  tn  several  Defendants  his  aliquot  part  of  a  joint  charge,  ought  not 
to  be  computed  in  determining  on  whom  the  costs  of  taxation  should  fall,  seinble. 

Id  this  case  Mr.  Asmnall  had  obtained  an  <Hrder  for  the  taxation  of  the  bills  o£  his 
eoUdtor,  Mr.  Howes.   Upon  the  taxation,  the  bilk  were  (under  the  peculiar  drcum- 


Digitized  by  Google 


imV.ML  THB  AlrrOHNEY-GBNERAL  V.  NETHERCOAT  117 

stanoes  itated  in.  the  judgment  of  the  Cour^  redaeed  from  XSIO,  Ifis.  2d.  to  £46,  Is., 
which,  after  dednoting  a  aum  already  paid  od  aooount,  left  £6,  4b.  8d.  due  to  the 

Mr.  Aa^oall  then  obtained  the  usual  order  of  course  for  taxing  the  ooste  oi  this 
taxation,  and  for  payment  [2981  thwe(rf  by  the  aoUoitor,  on  the  ground  that  more 
than  one-sixth  had  been  taxed  on. 

Hr.  Pembertoui  on  behalf  of  Mr.  Howesi  now  moved  to  dischaige  the  order  for 
tixation  of  the  costs  pf  taxation,  and  for  a  re-taxation  of  the  Inlk  of  oosts. 

Mr.  James  Knssell,  wn/nA,  objected  that  the  application  ought  to  be  by  petition 
sod  not  by  motion.  He  argoed  that  the  objeotions  to  the  certificate  ought  to  be 
specifically  pointed  out ;  that  the  Court  would  not  entertain  jurisdiction  as  to  the 
{Mafimi  CH  coats  allowed :  Attomey-GenenU  t.  Brown  (I  MyL  &  K.  567),  Alat^  v.  Lord 
(k^erd  (lb.  564 :  Beton  Deoreee,  336) ;  and  further,  that  the  Court  oould  not  interfere 
until  the  certificate  of  the  Master  bad  been  previously  disohuged.  He  also  referred 
to  Mu$kett  V.  HUl  (3  Beav.  301). 
,       Mr.  Femberton,  in  reply. 

Dee.  8.  The  Mastba  of  the  Bolls  [Lord  Langdale].  In  this  case  a  motion  was 
Bide  \^  Mr.  Thoanaa  Howes,  a  solioitor,  to  disoharge  an  order,  dated  the  16th  day  of 
JoIt  184X>,  for  the  tWEation  ci  oosts  oooaatmed  by  tiie  taxation  <^  Mr.  Howea's  IhB 
oaoer  a  fwnier  order,  and  for  pajm«it  of  sueh  oosts ;  and  at  the  same  time  Mr. 
Hxfwm  morea  that  tiie  Master  may  review  hia  taxation. 

The  case  seems  to  be,  that  Mr.  Aspinall  and  seven  other  Ddendaots  employed 
Mr.  Howes  as  their  solioitor  in  the  cause ;  axtd  that  besides  such  employment  on  the 
,    behalf  of  the  eight  Defendants,  Mr.  Howes  was  employed  as  solieitor  in  some  matters 
i    by  Mr.  Aspinall  separately. 

1^99]  Mr.  Aspinall,  desiring  to  discontinue  the  employment  of  Mr.  Howes  as  his 
wliator,  on  the  7di  of  Septemur  1838  obtained  the  common  order  frar  the  delivery 
of  Mr.  Howea's  bill  of  fees  and  disbursements,  claimed  to  be  due  to  him  in  this  cause 
sod  all  other  matters:  for  taxation  of  the  bilk:  prodnoti<m  ctf  pwera:  and  on 
payment  of  what,  if  anything  was  due^  f<v  detivery  up  of  all  deeda,  papers  and 
\    writings  belongiiig  to  Mr.  Aapinall. 

Puauant  to  ^e  ordet,  Mr.  Howes  canied  in  three  bills : — two  of  them  business 
done  for  Mr.  AspinaU  separately,  and  the  third  for  busineia  done  for  the  ei^t 
Defendants,  and  purporting  to  be  a  charge  against  tiinn. 

Ko  question  is  made  respecting  the  procMdingii  on  the  two  tnlla  for  business  done 
by  Hr.  Howes  for  Mr.  Aspinall  separately. 

Bnt  with  respect  to  tiie  third  bill,  it  is  said,  that  amongst  the  ^ar^  therein 
e(Hitained,  were  toe  costs  of  resisting  a  motion  for  a  receiver ;  and  it  bemg  ^eged, 
and  I  presume,  sfaewU  to  the  satisfaction  of  the  Master,  that  the  resistance  to  the 
iDotion  was  not  autiiotised  by  AspinaU,  tiie  charges  made  in  respect  thereof  was  not 
land,  but  wholly  disalldwed  1^  the  Mastor.  By  this  disallowance,  aiul  by  the  sums 
taied  other  Paiges,  tiie  stun  appearing  due  to  the  solicitor  was  rery  greatly 
re(hieed;  and  tke  Masto-,  having  divided  this  reduoed  sum  into  eight  eqnu  parts, 
cbar^  Aspinall  with  only  one  of  thou;  and  after  giving  him  Mvdit  for  sums 
previously  paid,  what  appeared  to  remain  due  to  Howes  was  very  nnalL 

The  certificate  is  dated  the  11th  of  July  1840,  and  without  statii^  any  special 
circamstaQoea,  certifies,  in  substance,  that  the  Master  in  tazing  the  bill  (meaning 
[8001  the  three  bills),  amounting  to  £310,  168.  2d.,  had  reduoed  the  same  to  £46,  la., 
whidi,  after  deducting  £39,  16s.  4d.,  admitted  to  have  been  paid,  left  the  sum 
i6,  4b.  8d.,  which  he  found  due  to  Howes  in  respect  of  the  bill. 

Upon  this  certificate,  Mr.  Aspinall  obtained  an  order,  as  of  course,  dated  the  16th 
of  July  1840,  for  the  taxation  ca  the  oosts  oooasioned  by  tiie  f<amer  taxatitm,  and  few 
paymeot  thereof. 

And  now  Mr.  Howes  makes  his  motion  for  a  discbarge  oi  tiiat  atdar  and  a 
ifrtaxation  of  bisbillf. 

Having  regard  to  the  oertifioate,  I  tJiink  that  the  <Htler  ocmiplained  is  regular; 
sad  whilat  tike  cffder  and  the  oertifioate  stand,  I  think  I  cannot  regularly  order 
•  retaxation  d  tiie  InU,  and  that^  on  this  form  of  jHm^eeding,  I  cannot  regularly 
i^er  it  bock  to  tiie  Master  to  review  hia  oertifioate.  I  must  therefore  refuse  this 
applieatifm. 
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Bat'ff  the  facte  be  as  I  have  UDderstood  them,  it  appearv  to  me,  that  t^e  certificate 
is  not  such,  as,  under  the  circumstanoes,  ougbt^  to  hare  been  made:  This  is  by  no 
means  the  case  of  a  bill  of  ^£310,  168.  2d.  reduced  by  taxation  to  £46,  Is.,  but  a  case, 
partly  of  reduction  by  dtealbwanee  of  entire  sums,  objeotiad  to  by  .^spinall  for  want 
of  authority,  and  partly  o£  reduction,  bpr  linutation  of  Uie  chum  ugaitast  one  to  his 
aliquot  part,  as  if  he  were  under  no  lubility  a«  to  t^e  renunnder  ;  and  t^eie  are 
circumstanoto  whii^  ouAht  to  bei0»midcred.- 

If  Mr.  Howes  be  re^ly  aggrieved  in  this  matter,  I  think  that  he  has  mistaken  hia 
mode  of  obtaining  redress,  and  that  he  ought  to  have  aj^ed  by  petitio&t  atatang 
particularly  the  groands  of  bis  DoUtplaiDt,  and  aeeking  to  be  reuercKl  froni  the 
certificate.  ■         '  • 

[301]  A  case  of  M-adiett  v^  HUl  (see  next  caee),  resembling  this  in  some  of  tiie 
cironmstanoes,  was  brought  b^re  .me  in  June  last.  In  that  case  the  special  circnm- 
staooes  were  stated  in  the  certificate,  but  nevertheless  the  oerttfieate  itself  appeared  to 


no  application  being  made  to  be  relieved  from  the  certificate,  the  motion  was  there- 
fore refused  with  costs. 

Thinking  the  present  apidicatton  irregular,  I  must  also  refuse  it  with  costs ;  but  at 
the  same  time,  seeing  some  reason' to  think  that  Mr.  Howes  may  have  a  just  ground 
4^  complaint,  I  refuse. this  motion,  Without  prejudice  to  any  other  application  which 
he  may  be  advised  to  make,  respecting  the  orders  of  the  7w  of  September  1838  and 
ihe  16th  of  July  1840,  the  taxation  nnder  the  first  order  and  tiie  ONtafiente  <rf  awAi 
tKzaticm.' 


A  solicitor  was-  retained  A  BJ  and  foUr  other  Defendants ;  A  B.  having  wit^ 
drawn  his  retainer,  the  solicitor  delivered  his  bill  agunst  A  B.,  amounting  to 
'  £19,  19s.,  which  was  referred  for  taxation ;  the  Itfastler,  tionsidering  that  A  B.  was 
liable  to  one-fifth  part  only  of  several  >  charges,  stcnek  off  four-fifths  thereof,  and 
certified  he  had  taxed  the  bill  at  £4,,  IDs.  6d.  The  client  then  obtained  an  order 
of  course  for  payment  by  the  solicitor  of  the  costs  of. the  taxation ;  a  motion  being 

.  made,  on  behalf  of  ^  solicitor,'  to  discharge  tiie  latter  order  im  irregularity,  on 
the  ground  that  more  than  cme^xth  bad  not 'been  -stmok  (^within  the  rule,  bnt 

■  no  ap^oation 'being  .niadB<to>be  relieved  from  the  eertificate,  wh^  warranted  the 
second  order,  the  motion  was,  on  that  ground,  refused  wiHk  costs.  '  . 


A  solicitor  was  retained  in  this  cause  by  Mr.  NiohoUs  and  four  other  Defendants; 
Mr.  NichoUs  having  withdrawn  his  retainer,  the  solicitor  delivered  Ms  bill  of  costs, 
amounting  to  £19,  19a  2d.  .  The  principal  items-  consisted  of  a  charge  of  £lt  for  the 
office  copy  of  the  bill,  and  X6,  4b.  2d.  for  a  close  copy  thereof) 

[30S^  Mr.  NichoUs  obtained  the -usual  order  for  the  taxation  of  this  bill,  and  th» 
Master  certified,  that  it  appearing  that  certain  items  therein,  amounting  together  to 
the  sum  of  £l9j  5&  lOd.,  ooneemed  Mk  Nicholls  jointly  i^th  four  other  Defendants, 
and  that  Mr.  Nidiolls's  proportion  thereof  amounted  to  the  sum  of  £3, 17s.  2d.,  and 
t^at  the  other  items  thereiB,  amounting  to  the  som  of  13s.  4d.,  related  to  Mr.  Nudu>lk 
solely,  he  bad  taxed  the  bill'at  i£4,  10s.  6dv,  whieh  he  found- due  to  the  solnritw. 

Mr.  Nicholls  obtained  an  ■■  order  of  ooorse,  refoting  it  back .  to  the  Master  to  tax 
Mr.  NiehoUs's  oostf  of  the  taxation  and  of  that  ap[dioation  and  incident  thereto,  and 
that  the  solicitor  might  pay  such  costs  when  taxed. 

It  was  now  moved  on  behalf,  of  the  solicitor,  that  the  last  order  might  be 
discharged  for  irregularity.. 

Mr.  0.  Anderdon,  for  the  motion,  contended  that  there  had  not  been  a  taxation 
ofi*  of  more  than  one-sixth  within  the  rnle,iB0'a8  to  r^er  the  solicitor  liable  to  pay 
the  costs  of  the  taxation ;  that  there  had  been  no  taxation  off  oi  particular  items,  but 
the  proportion  to  which  the  parties  were  liable  faad  been  settled  by  the  Master,  who 
had  struck  out  such  part  as  he  considwed  other  persons  were  liable  to that  where 
items  to  whioh  a  party  is  not  liable  are  ^struck  out,  sudi  items  are  not  taken  into 
consideration  in  the  ccKnputation  of  the  one-sixth  i  Bigby  v.  Edwards  (6  Mad.  20,  and 
Beamea  on  Costs,  301,  382),  MaaMly.  Oa^ord  (5  Simons,  456).   He  also-aiguedi 


me  to  be 


[301]   MusEETr  ff.  Hill.   June  24,  1840. 
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thit  the  retaber  being  joint,  the  five  Defendants  were  joindy  liable  tar  the  whole,  as 
some  mudit  be  unable  to  pay. 

Mr.  remberton  and  Mr.  Teed,  eoiUrit,  were  not  heard  by 

[SOQ]  Ths  BAastbr  or  thx  Bolls  [Lord  Lanedale],  who  aaid,  that  notwith- 
standing the  niedal  ciromnstanees  in  the  case,  the  Master  had  certified  that  be  had 
taxed  a  lull  01  £19,  19s.  2d.  at  £4,  lOs.  Bd.,  and  no  ^plication  being  made  to  be 
yalieved  fstm  that  certified  whiidk.  warranted  the  order  for  taxing  the  Owta  of  the 
tixatioii,  the  motion  most  be  refused  with  ooets. 

[SOq    HOUOB  VL  The  COBTORATION  OF  ABinfDEL.    Z)w.  9,  22, 1840. 

'Bj  taking  proceedings  to  expunge  matter  reported  by  the  Master  to  be  impertinent^ 
a  party  adopts  the  report  altogether,  and  cannot  afterwards,  unless  by  uie  sp»^ 
leave  of  the  Court,  take  exceptions  to  the  report  as  to  passages  reported 
pertinent. 

The  Defendants'  answer  having  been  referred  for  impertinence,  the  Master,  by 
In  report  dated  the  6th  of  November,  reported  some  ot  the  passages  oomphuned  of 
to  he  mtpertiomt,  but  he  disallowed  the  remaining  exceptions. 

The  FkintifF  cauaed  the  report  to  be  filed  on  tlw  11th  of.  November,  and  on  the 
16th  (rf  the  aame  month  he  took  ont  a  warrant  to  eo^nge^e  impertinent  matter, 
which  warrant  was  returnable  on  tito  19th. 

On  the  17th  of  November  the  Defendants  filed  exceptions  to  the  Master's  report, 
which  they  set  down  on  the  following  day,  and  they  duly  served  the  order.'  On 
the  19th  the  parties  attended  before  the  Master  on  the  warrant  to  expunge,  when 
the  Defendants'  exceptions  to  the  report,  and  the  order  to  set  them  down,  were 
shewn  as  cause  against  expunging,  and  which  cause  was  allowed  by  the  MAster« 
(See  11th  G«neral  Order,  Ap.  1828,  2  Buss.  App.  7,  and  2Sd  C^eral  Order,  Dec 
1833,  1  Myl.  &  K.  App.  xi) 

[304]  After  this,  aiid  on  the  25th  of  November,  the  Plaintiff  filed  exceptions  to 
the  Master's  report,  as  to  the.  exceptaons  disallowed  l^.  the  Master.  He  obtained 
10  wder  for  setni^  them  down,  and  gavei  notioe  dtorecf  on  the  27th.  ■ 

It  was  DOW  moved  <m  behalf  of  the  Defendants,  that  the  Plaintiff's  exceptions 
■i^t  be  taken  off  the -file  for  irrwularity;  apd  that  the  order  .for  setting  them 
down  to  be  heard  might  be  discbarged. 

Mr.  Pfflmberton  and  Mr.  Bogers,  for  the  motion,  contended,  that  the  JPluntiff, 
hanng  acted  on  the  Master's  report,  by  taking  out  .the  wa,rrant  to  expunge,  was  not 
now  in  a  situation  to  dispute  its  general  accuracy ;  that  he  could  not  adopt  it  by 
ezpaoging  the  matter  reported  impertinent,  and  at  the  samC'  time  rejeot  it  by.  taking- 
excepbHrns  thereto ;  they  tnted  Beaoaa.  v.  JFaterhMU  (2  Beavan,  68). 

Mr.  Wrsy,  OMiMk,  for  the  Plaintiff,  contended  that  the  Plaintiff  was  rigfat  iB  t^ 
coarse  he  had  adopted,  and  in  his  attempt  to  have  the  matter,  reported  by  the 
Master  impertinentt  expunged;  that  he  h«d.  not  thereW  in  any  way  eonouxnd  in 
the  findii^  at  the  Master  on  the  other  points;  tiiongh  it  mij^t  have  been  di^^ent 
if  the  impertinent  matter  had  been  aetoally  expung^ }  this  the  Plaint  had  been 
preveotea  doine,  by  the  Defenduits'  exoepaons  to  the  Master^s  report,  so  that  the 
recwd  remained  in  its  original  state;  in  Norway  v.  Bovie  (1  Mw.  135)  it  was  held, 
(hat  exception  to  a  report  of  impertinence  may  be  taken  at  auy  time  un^  the 
hapertanent  matter  has  been  expunged;  Exmu  v.  Owen  (2  Myl.  &  ^  882)  was  cited. ' 

Mr.  Pemberton,  in  reidy. 

[306]  Dec.  22.  Th]B  Mabtbr  op  thb  Bolls  [Lord  Langdale].  It  is  dear  from 
Ae  esses,  that  Uie  Defendants  were  at  liberty  to  file-  their  excmtioM,  notwithstuiding 
the  warrant  taken  oat  and  served  by  the  Phuntiff ;  but  I  tbink,  that  the  Pbunti^ 
hanng  taken  out  and  served  the  warrant,  was  not  aftrawards  at  liberty  to  file 
exc^rtaoDS,  without  leave  of  the  Court.  The  service  of  the  warrwt  to  expunge  was 
a  elamt  to  have  the  answer  made  confcnrmabla  to  the  r^r^  and  further  implied  a 
dann  to  the  coats  of  the  prooeedin^  to  have  the  answer  so' altered ;  and  tlni  pro- 
ceeding awears  to  me  to  be  inconsistent  with  the  claim  to  have  the  answer  furUier 
■heiea.  It  is  vety  probable  that  the  Phiintil^  when  he  took  out  the.  warrant,  sopposed 
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that  the  Dofendaati  would  not  except,  and  that  if  he  had  known  tiiat  the  Defendant 
meant  to  except,  he  would  not  have  served  the  warrant  but  instead  thereof  would 
have  filed  exceptions  of  his  own,  as  he  had  a  right  to  do ;  and  it  is  possible,  that  there 
may  have  been  oiroumstances  which  might  have  indueed  the  Court  to  give  the 
Phuntiff  leave  to  except,  notwithstanding  the  service  of  the  warrant  to  expunge; 
but  no  leave  having  been  obtained,  I  think,  that  after  the  service  of  the  warrant 
to  expunge,  the  Plaintiff  was  not  at  liber^  to  except  to  the  same  reptnt.  The  cases 
of  Norway  v.  Boioe^  Damd  v.  WilUam  (I  Sim.  17).  and  Evans  v.  Owrni^  do  not  apply, 
because  diey  all  relate  to  the  rights  of  parties,  against  whom  the  repents  were  mad^ 
and  who  had  no^  before  the  exception,  adopted  any  proceeding  of  their  own.  This 
is  a  party  seeking  to  avail  himself  of  a  report  in  his  favour,  thondi  not  to  the 
extent  he  desired ;  and  who,  before  taking  the  exceptions,  had  adopted  a  proceeding 
for  obttunin^  the  benefit  to  which  the  report  entitled  him. 
This  motion  must  therefore  be  granted. 


[306]   Wkst  v.  SiOTH.   /a  re  Stkvxns  and  Othebs,  Solicitors.   Dee.  18,  22,  1840. 
[For  further  prooeedings,  see  3  Bear.  i92.] 

An  order  intituled  in  a  non-existing  cause  discharged  for  irregularity. 

An  order  made  upcm  petition  on  m  merits  cannot  be  discharged  on  motion,  utMt; 
but  where  (he  irr^^ilarity  of  an  ordw,  obtained  on  pebtion  in  open  Coml^ 
consisted  in  its  being  intituled  in  a  non-existing  cause,  the  Court  diaohaiged 
it  cm  motion. 

An  order  had  been  obtained  upon  petition  on  behalf  of  Mn.  Manghan,  for  the 
taxation  of  her  solicitor's  bill.  The  petition  was  intituled  in  the  above-mentioned 
cause  and  matter,  and  was  duly  served ;  the  Bespondents  not  having  appeuwl,  the 
order  was  taken  upon  an  affidavit  of  service. 

No  such  cause  as  Wtst  v.  Smith  existed  in  this  Court,  and  though  a  bill  in  such 
a  cause  had  been  prepared,  yet  it  had  never  been  filed. 

.  Mr.  Pembertfm,  on  behalf  of  the  solicitors,  now  moved  to  discharge  the  order 
for  irregularity  on  the  ground  1^  it  was  intituled  in  a  non-existing  cause. 

Mr.  Tennant^  coiling  contended,  that  the  order  having  been  obtained  in  open 
Court  upon  petition,  eonld  not  be  discharged  on  motion ;  Bithap  r.  fFiiUt  (3  Yes. 
sen.  113).  That  the  (wder  iras  intituled  m  the  matter  of  the  solioitCHv,  and  that 
this  was  sufficient  to  support  it  (See  Xattwood  v.  Olenim,  2  M.  &  E.  280 ;  Lee$  v. 
NuUall,  2  M.  &  K.  284.) 

Mr.  Pemberton,  in  rej^y. 

The  Master  of  the  Bolls  [Lord  Langdale^.  It  is  plainly  irregular  to  intitule 
a  petition  in  a  cause  which  does  not  exist,  and  it  appears  beyond  all  question  that 
such  is  the  case  here :  but  whether  I  can  discharge  the  <H<der  on  motion  is  a  matter 
of  practice  which  I  will  inquire  into ;  the  present  [307]  impassion  on  m^  mind  ia, 
that  I  cannot  on  motion  mscfaarge  an  <nder  made  on  petition  upon  merits.  This 
order  has  however  been  made,  on  the  suj^iestion  that  there  is  a  cause  bMrina  a 
partieular  title  existing  in  Court,  when  the  oontiary  af^Mars ;  I  will  inqnin  wheOier 
tins  ia  aa  exoention  to  tiie  gwieral  rule. 

Dee.  23.  The  Master  of  the  Bolul  This  was  a  motion  to  discharge  an  order 
made  on  petition. 

The  objection  to  the  order  was,  that  the  order  itself,  and  the  petition,  on  which 
it  was  founded,  were  intituled  in  a  cause  which  never  existed. 

The  order  appewed  to  me  to  be  olearly  irregular,  but  it  was  argued  that  it 
could  not  be  discharged  on  motion,  because  it  was  made  in  Court,  and  no 
irregularity  appeared  upon  the  face  of  it  That  no  cause  was  existing  appeared 
only  by  sJ&davit 

On  inquiry  into  the  {nvctice,  I  am  of  o;^nion  that  such  an  order  as  this  may 
be  discharged  on  motion.  The  motion  does  not  in  any  way  seek  to  impugn  the 
judgment  of  the  Court ;  and  the  only  material  part  of  tiie  affidavit  shews,  that  the 
title  ol  the  petition  invidved  a  false  suggestion.  It  is  dear  tiiat  if  this  Use  suggestion 
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had  been  known  before  the  order  had  been  pronounced,  no  order  would  have  been 
nude,  and  now  tbat  an  error  so  material  is  known,  the  order  must  be  discharged 
for  irregulfuity  on  tbat  ground  alone,  and  without  any  consideration  of  merits.  I 
find  that  in  the  matter  of  The  Btmnby  Hospital  (1  Mylne  &  Craig,  279),  the  Lord 
Chtocellor,  after  objection  taken,  discharg^  on  motion,  an  order  [308]  made  in 
open  Court  upon  petition,  and  this  upon  grounds  which  appeur  to  me  to  make  it 
propa*  to  discharge  this  order  on  motion. 
Discharge  the  order  with  costs. 


[306]  Ghaxwick  ff.  Bboadwood.  Nov.  9, 1840. 

[S.  C.  10  L.  J.  Ch.  242 ;  6  Jur.  359.   See  Real  Property  limitation  Act,  1874, 

37  &  38  Vict.  c.  57.] 

Where  property  is  under  lease,  adverse  possession  runs  against  the  reversioner  from 
the  expiration  of  the  lease,  or  from  the  time  when  tiie  tenant  pays  rent  to  one 
eliiming  wrongfully  to  be  entitled  in  immediate  reversion. 

A  bill  of  discoveiy  in  aid  of  an  action  of  ejectment,  filed  in  1840,  stated  that  in 
1776  A.  B.,  being  seised  in  fee,  granted  leases  of  tiie  property  which  expired 
io  1821^  and  that  the  Plaintifi;  as  heir  of  A.  B.,  was  now  entitled  to  the  proper^, 
for  Uie  recovery  of  whidi  he  was  about  to  bring  an  action  of  ejeobnent.  The 
Defendant  pleaded  tiie  Statute  of  Limitations  (3  &  4  W.  4,  c.  27),  and  averred 
that  the  Plaintiff  had  not  been  in  possession  or  received  rents  for  more  than  twenty 
years  before  the  bill  was  filed :  that  the  Defendant  had  entered  into  possession  as 
purchaser  in  fee-simple  in  1819,  and  had  ever  since  remained  in  peaceable  possession 
as  tenant  in  fee.  Held,  that  this  plea  could  not,  in  law,  be  sustained ;  for  there 
being  no  allegation  that  the  rent  had  been  paid  to  anyone  wrongfully  claiming  to 
be  entitled  in  reversion  immediately  expectant  on  the  determination  of  the  lease, 
the  Plaintiff's  right  did  not  accrue  until  the  expiration  of  the  lease  in  1825,  or 
within  twenty  years  from  the  filing  of  the  bilL 

This  case  came  before  the  Court  uptm  a  plea  to  a  bill  of  discovery,  in  aid  of  an 
Kticm  at  law  intended  to  be  commenced  by  the  Plaintiff. 

The  bill  stated  certain  conveyances  of  December  1717  and  July  1720,  under 
which  Sir  Andrew  Chadwick  became  seised  iQ  fee  of  certain  premises  in  Broad  Street^ 
St  James's ;  that  by  indenture  of  lease,  which  was  supposed  to  bear  date  the  2d  day 
<rf  Jane  1776,  he  demised  a  specified  part  of  the  property  to  F.  Johnstone  for  sixty 
years,  at  a  rent  of  £40  a  year ;  and  that  he  "  executed  divers  other  leases  in  writing, 
d  BQcfa  of  the  same  premises  respectively  as  were  not  comprized  in  the  lease  of  the 
3d  Jone  1766,  at  and  under  divera  yearly  rents,  each  such  rent  exceeding  408.  by 
the  year,  and  for  long  terms  of  years,  oommensnrate  or  nearly  commensurate  with 
the  number  of  years,  which,  at  the  respective  dates  of  such  other  leases,  was  then  to 
<«w  in  [909]  the  said  term  of  sixty  years  granted  by  the  lease  of  the  2d  of  June 
1766;  or  at  least  the  term  of  years,  granted  \jiy  such  other  leases  reapeotivelv,  were 
granted  in  such  manner  as  that  they  would  respectively  expire  at  or  about  the  time 
vhm  the  term  of  sixty  years,  granted  by  the  lease  of  2d  (rf  June  1766,  would  expire, 
or  Tithin  one  or  two  years  prior  or  subsequent  to  that  time." 

That  the  Plaintiff  was  unable  to  set  forth  with  precision  the  date  of  such  indenture 
of  kaae,  supposed  to  bear  date  the  2d  of  June  1766,  or  the  dates  of  the  other  leases 
pnted  by  the  said  Sir  Andrew  Chadwick,  or  the  terms  of  years  for  which  such  other 
wiea  were  granted,  or  the  rents  thereby  respectively  reserved ;  or  the  particular 
^Uuensions,  boundaries,  &c,  of  the  pieces  or  parcels  of  ^und  thereinbefore  described, 
ucuQprized  in  the  indentures  of  bargain  and  sale  and  release  of  the  31st  of  December 
1717  and  the  22d  of  July  1720  respectively,  or  in  t^e  leases  respectively,  or  of  the 
Mttwages  or  tenunente  aad  buildings  thereon,  by  reason  of  the  Plaintiff  not  having 
in  fats  possewim  or  power  the  thereinbefore-mentioned  leases,  or  any  of  than,  or  any 
coanterpart«  or  oonnterpart  thereof." 

The  Mil  stated,  tlu^  Sir  Ajidrew  Cfaadwiek  died  in  March  1768,  intestate  and 
without  issue;  and  it  then  proceeded  to  state  the  pedigree  of  the  Plaintiff  and  to 
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shew  that  he  was  the  heir  at  law  of  Sir  Andrew  Chad  wick;  and  stated,  "  That  the 
said  term  of  sixty  years  expired  on  the  24th  of  June  1825,  or  about  that  time ;  and 
that  the  other  terms  of  years,  granted  by  said  Sir  Andrew  Chadwick  as  aforesaid, 
respectively  expired  at  some  time  or  times  within  two  years,  either  yrior  or  subse- 
quent to  the  24th  of  June  1825." 

It  also  stated  that  the  property  had  become  vested  in  the  Defendants  for  the 
residue  of  the  said  term ;  and  [310]  that  the  term  having  expired,  the  Plaintiff  was 
seised  and  entitled  thereto  in  fee,  as  the  heir  at  law  of  Sir  Andrew  Chadwick.  The 
bill  further  stated  that  the  Plaintiff  was  about  to  bring  an  action  of  ejectment  against 
the  Defendants  to  recover  possession,  but  that  he  was  unable  to  proceed  without  a 
disoorery.  It  charged  that  the  Defendants  had  the  leases  and  other  docnmenta  in 
their  possession,  and  prayed  a  discovery. 

To  this  bill  the  Defendant  pleaded  die  Statute  of  Limitations  of  the  3  &  4  W.  4, 
c.  27,  whereby,  after  setting  forth  the  second,  third,  seventeenth,  and  twenty-fotirth 
sections  of  the  8tatute,(l)  tbe  Defendant  by  his  plea  [311]  averred  as  follows ;  thst 
the  Complainant  or  any  person  under  whom  he  claims,  or  any  other  person  or  persona 
for  bis  or  their  or  any  of  their  use ;  or  in  trust  for  him  or  them  or  any  of  them,  was 
not,  nor  were  within  twenty  years  next  before  the  filing  of  tbe  said  Complainant's 
bill,  in  the  possession,  or  in  the  receipt  of  the  rents  or  other  profits  of  the  brewhouae, 
messuages,  tenements,  lands,  grounds,  and  hereditaments,  or  other  the  premises  in 


(1)  The  seccmd  section  of  this  Act  is  as  follows: — "And  be  it  further  enacted, 
that  liter  the  Slst  day  of  December  1833,  no  person  shall  make  an  entry  or  distress, 
or  Ining  an  action  to  recover  any  land  or  rent,  out  within  twenty  years  next  after  tiie 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall 
have  first  accrued  to  some  person  through  whom  he  claims ;  or  if  such  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims,  then  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  tbe  person  making  or  bringing  the  same." 

The  third  section  enacts,  "  That  in  the  construction  of  this  Act  the  right  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed 
to  have  first  aoeraeid  at  such  time  as  hereinafter  is  mentioned ;  (that  is  to  say)  when 
the  person  claiming  such  land  or  rent,  or  some  person  through  whom  he  claims,  shall, 
in  respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or  in  receipt  of 
the  profits  of  sach  land,  or  in  receipt  of  such  rent,  and  shall,  while  entitled  thereto, 
have  been  dispossessed,  or  have  dItscontinQed  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dispossession  or  dis- 
continuance of  possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  so  received  ; "  (this  section,  after  providing  for  the  case  of  a  person  claiming 
under  a  deceased  person,  and  of  one  claiming  under  an  instrument  unaccompanied  b^ 
possession,  proceeds)  "and  when  the  estate  or  interest  claimed  shall  have  been  an 
estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  or  interest^  and 
no  person  shall  have  obtained  the  possession  or  receipt  of  the  profits  of  such  land,  or 
the  receipt  of  such  rent  in  respect  of  such  estate  or  interest,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such  estate  or  interest  became  an 
estate  or  interest  in  possession." 

The  nint^  section  enacts,  "th^  when  any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease  in 
writing,  by  which  a  rent  amounting  to  the  yearly  sum  of  20s.  or  upwards  shall  he 
reserved,  and  the  rent  reserved  by  such  lease  shall  have  been  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  reversion,  immediately 
expectant  on  the  determination  of  such  lease,  and  no  payment  in  respect  of  the  rent 
reserved  by  such  lease  shall  afterwards  have  been  made  to  the  person  rightfully 
entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or  reiit,  subject  to  such 
lease,  or  of  the  person  through  whom  he  claims,  to  make  an  entry  or  distress,  or  to 
bring  an  action  after  the  determination  of  such  lease  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  so  received  by 
the  person  wrongfully  claiming  as  aforesaid ;  and  no  such  right  shall  be  deemed  to 
have  first  accrued  upon  the  determination  of  such  lease  to  the  person  rightfully 
entitled." 
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the  said  bill  mentioned,  or  any  of  them,  or  any  part  thereof ;  and  that  no  rent  for  or 
in  respect  of  the  said  premises  or  any  of  them,  or  any  part  thereof,  had  at  any  time 
sinee  the  year  1815,  or  within  twenty  years  next  before  the  filing  of  the  said  bill, 
been  paid  to  the  said  Complainant,  or  to  any  other  person  or  persons  for  his  use  or 
benefit;  and  that  if  the  said  Com^daiDaiit  ever  had  any  ngbt  to  make  any  entty  or 
distress  in  or  upon,  or  to  bring  an  action  for  the  said  [312]  premises  or  any  of  tnem, 
or  any  put  thereof,  tho  same  right  accrued  more  than  twenty  years  before  the  time 
of  fihiw  of  his  said  bill ;  and  that  the  said  Defendant  was  not  at  any  time,  within 
upwards  of  ten  years  before  the  filing  of  his  said  bill,  under  any  of  the  disabilities 
mentioned  and  described  in  the  said  Act  of  Parliament.  And  the  plea  averred,  that, 
ia  the  year  1815,  Defendants  Henry  Broadwood  and  one  James  Groding  entered  into 
possession  of  all  the  said  premises,  except  the  houses  in  the  said  bill  mentioned  and 
described  as  No.  46  in  Broad  Street,  and  Nos.  13  and  14  in  New  Street  respectiveljr ; 
sad  that  in  the  year  1817  they  entered  into  possession  of  that  part  of  the  said 
premises  in  the  said  bill  described  as  the  house  No.  46  in  Broad  Street ;  and  that  in 
the  month  of  April  1819  they  entered  into  possession  of  the  remaining  part  of  the 
said  premises  in  the  said  bill  described  as  uie  houses  numbered  respectively  13  and 
14  in  New  Street;  and  that  when  they  so  entered  into  the  possession  of  the  said 
pranisee  respectively  at  the  times  aforesaid,  they  entered  into  the  possession  as  tJie 
purchasers  of  the  fee-simple  and  inheritance  thereof  respectively ;  and  that  from  the 
respective  times  aforesaid  to  the  month  of  January  1836,  when  Defendant  Henry 
Broadwood  became  entitled  to  the  entirety  of  the  said  premises,  and  was  left  in  the 
possession  thereof,  and  until  be  was  so  left  in  such  possession,  the  said  James  Goding 
and  Defendant  H.  Broadwood  were  in  the  continual  peaceable  aad  uninterrupted 
posHssion  and  enjoyment  of  the  said  premises  as  tenants  thereof  in  fee-simple ;  and 
that  in  the  month  of  January  1836  the  possession  of  the  entirety  of  the  said  premises 
was  given  by  the  said  James  Groding  to  Defendant  Henry  Broadwood,  who  entered 
upon  the  same  as  tenant  in  fee-simple  thereof,  and  he  hath  ever  since  been,  by  him- 
self and  hu  tenants,  in  the  continual,  peawable  and  uninterrupted  possession  and 
ecjovment  thereof ;  aad  tiiat  since  £313T^tfaat  time  he  hath  agreed  to  grant  a  lease  of 
all  the  said  premises  to  a  trustee  for  all  Defendants  as  partners  in  trade,  and  that  all 
the  Defenduits  are  in  the  occupation  of  the  said  premises  under  such  agreement. 
And  Defendants,  therefore,  pleaded  the  said  Act  of  Parliament,  and  such  possession 
and  enjoyment  as  aforesaid,  and  the  matters  aforesaid  to  the  said  bill,  and  humbly 
prayed  the  judgment  the  Court  whetW*  they  ought  to  make  any  answer  to  the 
■aidbfll. 

Mr.  Girdlestone  and  Mr.  Teed,  in  support  of  the  plea,  contended  that  there  bad 
been  a  clear  adverse  possession  for  more  tnan  twenty  ^ears ;  and  notwithstanding  the 
allied  leases,  and  any  1^^  remedy  the  Plaintaff  might  have,  still  that  he  was  not 
entitled  to  any  assistance  in  eqaity ;  Chdmondeley  v.  CUiUon  (1  Turn.  &  E.  107). 
Secondly,  that  this  case  was  brought  within  the  third  section  of  the  Act  pleaded,  and 
that  the  right  of  the  Plaintiff,  and^of  those  through  whom  he  diumed,  accrued,  at  the 
time  at  which  rent  had  been  last  received  by  uiem,  which  was  more  than  twenty 
years  before  the  filing  of  the  bill.  That  if  the  existence  of  the  alleged  lease  brought 
the  case  within  the  ninth  section,  then  time  began  to  run  when  rent  ceased  to  be  paid 
to  the  party  claiming  in  fee.  They  argued  also,  that  the  plea  was  right  in  form,  in 
stating  the  particular  facts  on  which  the  Defendants  meant  to  rely  as  constituting  the 
adverse  possession ;  Sardman  v.  EUames  (2  Myl.  &  K.  732) :  and  they  referred  also 
to  Cnnuh  v.  ffiekin  (1  Keen,  386). 

Mr.  Pemberton  and  Mr.  Bird,  ww/rA.  The  statute  of  the  3  &  4  W.  4,  c.  27  (sect. 
24)  does  not  apply  to  bills  of  discovery ;  but,  even  if  this  were  a  bill  [314]  for  relief, 
the  circumataDcefi  pleaded  would  not  be  a  defence.  Before  the  statute,  an  action  of 
ejectment  could  not  be  brought  after  twenty  years'  adverse  possession ;  but  if  there 
vere  w  outstanding  lease,  ejectment  could  not  be  brought  by  the  landlord  until  its 
expiration,  and  from  that  time,  therefore,  adverse  possession  be^n.  As  the  mere 
non-payment  of  rent  would  not  entitle  the  landlord  to  re-enter,  so  it  would  not  create 
an  adverse  possession.  Lord  Eldon,  it  seems,  in  Chchnondelep  v.  CUntm  says,  that 
Lotd  BedesfMiIe  entertained  some  doubts  as  to  the  accuracy  of  the  decisions  at  law  on 
the  point ;  but  however  that  may  be,  the  Legislature,  by  the  ninth  section  of  the  Act 
referred  to,  has  adopted  the  principle  laid  down  by  the  Courts,  and  has  expressly 
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provided  for  the  case  of  property  being  on  lease ;  it  is  enacted,  that  in  such  a  case, 
the  right  to  bring  an  action  to  recover  possession  shall  be  deemed  to  have  accrued,  at 
the  time  when  the  rent  shall  be  paid  to  a  person  wrongfully  claiming  the  land  in 
reversion,  expectant  on  the  determination  of  the  lease.  The  lease  in  the  present  case 
expired  in  1826,  and  the  bill  was  filed  in  1640,  and  within  the  twenty  yeai^  The 
plea  nowhere  states  that  the  rent  was  ever  paid  to  any  person  claiming  adversely, 

auite  the  contrary,  it  avers  that  no  rent  at  all  has  been  pud ;  the  ease,  therefore, 
OM  not  come  within  the  statute,  and  independently  of  toe  statute,  the  mere  non- 
payment of  rent  by  a  tenant  can  never  create  an  adverse  possession. 

They  argued,  secondly,  that  the  plea  did  not  bring  the  case  to  one  single  point, 
as  it  ought,  out  was  multifarious  as  raising  many  issues : 

And,  thirdly,  that  it  ought  to  be  supported  by  an  answer  denying  the  possession 
of  documents  tending  to  prove  the  allegations  in  Uie  bill,  and  to  <usprove  the  plea. 
[316]  Mr.  Girdlestone,  in  reply. 

Nov.  9.  The  Master  of  the  Rolls  [Lord  Langdale].  The  Plaintiff,  in  this  case, 
alleges  himself  to  be  the  heir  at  law  of  Sir  A.  Chadwick,  and  he  states  that  the 
property  which  he  claims  was  subject  to  leases  which  expired  in  the  year  1825, 
when  his  right  to  possession  accrued ;  and  that  he  is  about  to  commence  an  action  of 
ejectment,  in  aid  of  which  he  files  this  bill  for  a  discovery.  The  Defendants  plead 
the  late  Statute  of  Limitations,  and  aver  that  th^  have  had  advene  possesion  of  the 
property  for  more  than  twenty  yean  before  the  bill  was  filed ;  and  the  pin  has 
been  argued,  as  if  it  were  a  mere  question,  whether  there  had  beoi  adverse  posses- 
sion against  a  person,  who,  supposing  he  had  the  right,  was  entitled  to  proceed 
to  recover  the  possession.  Now,  whether  that  were  so  or  not,  depends  on  the 
real,  or,  on  the  present  occasion,  the  assumed,  existence  of  the  leases  alleged  in  the 
bill.  If  there  were  no  such  leases,  or  if,  from  the  frame  of  these  pleadings,  the 
leases  ought  not  in  any  way  to  be  taken  into  consideration ;  then,  for  anything 
that  appears  to  the  contrary,  the  Plaintiff  might  have  proceeded  to  recover  posses- 
sion at  any  time  since  1801 ;  but  if  such  leases  are  to  be  assumed  to  have  existed 
as  they  are  stated  in  the  bill,  then  the  Plaintiff's  right  to  possession  did  not 
commence  till  the  year  1825,  and,  in  such  case,  he  could  not  by  any  means  have 
recovered  possession  before  that  time.  This  bill  does  not  make  such  distinct  allega- 
tions as  might  foe  desired ;  but  taking  the  bill  and  the  plea  together,  I  am  of  opinion 
that^  on  the  present  occasion,  I  must  assume  that  the  leases  were  in  existence, 
and  consequently,  that  the  Plaintiff's  right  to  recover  did  not  accrue  until  the  year 
1825,  unless  there  are  other  circumstances  in  the  plea  which  ought  to  determine  [316] 
the  matter  in  another  way.  What  the  Defendants  allege  is,  that  they  purcnased 
about  the  year  1815,  1816,  or  1817,  and  having  purchased,  they  entered  into  posses- 
sion as  tenants  in  fee,  as  owners  of  the  fee  and  inheritance.  What  does  the  statute 
say  in  that  respect  1  When  is  the  right  to  recover  possession  of  land,  subject  to  a 
lease,  to  be  considered  as  having  accrue<l  1  Not  from  the  time  when  any  person  deal- 
ing with  the  leases  or  detding  with  those  who  are  eptitled  to  the  leases,  gets  possession, 
atra  claims  to  be  entitled  in  fee,  but  from  the  time  when  the  person  claiming  under  a 
lease  navs  rent  to  a  party  claiming  wrongfully  in  reversion  immediately  expectant 
on  such  lease ;  for  then  the  adverse  title  of  the  person  who  receives  the  rent  under 
such  cironmstances  is  firat  really  brought  into  operation  a^tnst  the  party  who  claims 
on  the  expiration  of  the  lease.  We  come  then  to  the  simple  question  on  this  plea 
(though  very  many  others  have  been  argued),  whether  the  facts  which  are  alleged  on 
this  plea,  are  such  as  to  bring  the  case  within  the  protection  of  the  statute.  The 
Defendants  say,  that  they  have  paid  no  rent ;  that  they  entered  into  possession  in  the 
year  1815,  1816,  and  1817,  as  persons  entitled  in  fee;  but  they  do  not  Btat«  that 
which  the  statute  requires,  namely,  when  the  rent  was  first  paid  to  a  party  claiming 
adversely,  which  is  the  time  at  which  the  right  is  to  be  deemed  to  have  accrued.  I 
think,  therefore,  the  plea  cannot  be  sustain^. 

Being  of  that  opinion,  I  do  not  enter  into  the  other  points,  it  being  unnecenary 
so  to  do. 

On  overruling  a  plea  liberty  given  the  Defendant  to  plead  de  mm,  and  to  the 
Plaintiff  to  amend  his  bill. 

Mr.  Grirdlestone  applied  to  amend  the  plea,  or  to  plead  de  novo. 
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Mr.  Pemberton,  eonira,  contended  that  this  was  contrary  to  the  usual  practice ;  he 
cited  2  Dan.  Pr.  231. 

[3173  Masteb  of  the  Bolls  gave  liberty  to  the  Fhiintiff  to  amend  his  bill, 
and  to  t£e  Defendant  to  plead  de  novo. 

Note. — An  appeal  was  presented  to  the  Lord  Chancellor  as  to  the  liberty  to  plead 
ie  tun,  hat,  after  argument,  the  decision  on  that  point  was  affirmed. 

[317]   Hope  v.  Hope.   Dec.  3,  8,  1840. 

[S.  C.  10  L.  J.  Ch.  70;  4  Jur.  1124.] 

An  simlication  for  an  order  to  examine  a  witness  de  bene  esse,  on  the  ground  that  he 
is  ^e  only  witoess  to  a  material  fact^  ought  to  be  made  upon  notice,  and  not 
txparle. 

The  affidavit  in  sup^rt  of  such  an  application  ought  to  shew  the  facta  on  which  it  is 

prrooeed  to  examine  the  witness. 
An  affidavit  in  support  of  such  an  application  on  belief  only,  that  the  witness  is  the 

ade  witness  to  a  particular  foots  u>  iu>t  sufficient :  it  ought  to  state  the  reasons  for 

mch  belief. 

This  was  a  motion  to  discharge  an  ex  parte  order,  made  on  the  application  of  the 
Plaintiff,  whereby  it  was  ordered  "  that  the  Petitioner  should  be  at  liberty  to  examine 
Mr.  Bram  Hertz  as  a  witness  for  the  Petitioner  in  this  cause  de  bene  e^,  saving  all 
joBt  exceptions.  And  it  was  further  ordered  that  notice  of  the  order  should  be  given 
to  the  Defendant  Adrian  John  Hope,  or  a  copy  thereof  be  left  at  his  dwelling-house 
or  umal  place  oi  abode,  with  his  servant,  agent,  or  person  residing  there,  six  days 
before  the  said  witness  should  be  examined.  Aod  notice  of  the  order  was  to  be  given 
to  the  other  Defendants  forthwith." 

Thia  wdor  was  obtained  upon  petition,  supported  b^  the  affidavit  of  the  Plain- 
tiffs  solicitor,  who  stated  "Thi^  this  cause  had  been  instituted  ior  the  administration 
d  the  estate  and  effects  of  Henry  Phillip  Hope,  Esq.,  deceased,  the  testator  in  the 
pleadinra  named,  and  particularly  for  trying  the  validity  of  a  certain  indenture 
or  deed  of  gift  bearing  date  the  9th  of  Apnl  1838,  made  between  the  said  Henry 
P.  Hope,  of  the  one  part ;  the  Plaintiff  Alexander  James  Beresford  Hope,  of  the 
other  part;  whereby  H.  P.  Hope  assigned,  &c.,  unto  [318]  Alexander  J.  B.  Hope,  cer- 
tain diamonds,  precious  stones,  jewels,  gems,  and  minerals,  contained,  on  the  said 
9tb  day  of  April  1838,  in  a  certain  mahogany  cabinet  in  the  said  deed  mentioned 
and  described ;  and  that  he  had  been  informed  and  verily  bdieved  that  Bram  Hertz 
vu  a  person  of  skill  and  knowledge  iu  diamonds,  precious  stones,  jewels,  gems,  and 
mbeiua :  that  the  said  Bram  Hertz  was  intimately  acquainted  with  the  said  testator 
for  ten  years  previously  to  his  death,  and  was  employed  and  consulted  by  him  with 
tefoence  to  the  collection  of  diamonds  and  precious  stones  formed  by  him ;  that  the 
said  Bnun  Hertz  made  and  arranged,  under  ^e  immediate  direotion  of  the  said 
testator,  a  catalogue  descriptive  of  the  diamonds,  precious  stones,  jewels,  gons,  and 
minwals  contained  in  the  said  cabinet  mentioned  and  described  in  the  said  deed 
d  gift.    That  the  said  Bram  Hertz  knew  what  diamonds,  precious  stones,  jewels, 
gem^  and  minerals  were  in  the  said  cabinet  on  the  said  9th  day  of  April  1838 : 
Uiat  it  was  essentially  necessary  to  the  case  of  the  said  Alexander  J.  B.  Hope  to  shew 
what  diamonds  and  precious  stones  were  in  the  said  cabinet  on  such  day,  and  to 
ipecify  and  identify  such  of  the  diamonds,  precious  stones,  jewels,  ^ms,  and 
mineials  then  in  the  possession  of  the  Defendants,  the  executors  of  the  said  testator 
io  England,  as  were  contained  iu  the  said  cabinet  on  such  day,  and  to  diew  the 
ntenium  and  viem  of  the  stud  testator  in  exeeating  the  said  deed  of  gift  of  the  9th  of 
Afril  1838;  and  that  to  the  best  of  As  knowledge,  information^  and  b^f  of  deponent^ 
the  said  Biam  Hertz  was  the  only  person  who  coidd  depose  to  the  serend  matters 
before  mentioned,  as  essentially  necessary  to  the  case  of  the  said  Alexander  J.  B. 
Hope,  and  that  snfih  matters  lay  in  the  knowledge  of  the  said  Bram  Hertz  only." 
^fl]  Mr.  Turner  and  Mr.  John  Baily,  on  the  part  of  the  Defendant  Henry 
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Thomas  Hope,  and  Mr.  Femberton  and  Mr.  Gardner,  in  the  same  interest,  nor 
moved  to  discharge  this  order.  They  argaed,  that  the  Court  never  pormittied  aa 
exanunation  of  a  witness  de  b0M  esse,  unless  in  oases  of  absolute  necessity ;  and  had 
always  shewn  great  jealousy  of  such  an  application,  as  a  witness  would  stand  pledged 
to  reswear  what  he  lud  sworn  in  his  examination  de  bene  esse  ;  Sellainy  v.  Jones  (8  Yes. 
31).  They  contended  that  the  order  was  irregular  on  several  grounds  :  First,  tbat 
it  had  been  obtained  ex  parte,  whereas  it  ought  to  have  been  apjuied  for  upon  notice 
to  the  Defendants,  in  order  to  enable  them  to  contest  the  truth  of  the  allegations 

ou  which  the  order  was  founded ;  Shelley  v.  (13  Ves.  56),  Pearson  v.  Ward 

(1  Cox,  177),  Bellamy  v.  Jones  (8  Ves.  31),  where  the  application  had  been  made  on 
notice.  Secondly,  that  the  affidavit,  which  was  the  foundation  for  the  order,  did  not 
shew  with  sufficient  certainty,  as  it  ought,  that  Hertz  was  the  sole  witness  of  the 
facte  as  to  which  it  was  proposed  to  examine  him ;  Bellamy  v.  Joneg  (8  Yea.  31) ;  the 
affidavit  merely  stating,  that  "  to  the  best  of  the  knowledge,  information,  and  bdief " 
of  the  deponent,  Hertz  was  the  only  person  who  could  depose  to  the  several  matters. 
That  the  facts,  on  which  such  belief  was  grounded,  ought  to  have  been  stated  in  the 
affidavit ;  for,  as  the  case  stood  on  this  affidavit,  it  did  not  appear  that  the  deponent 

bad  any  knowledge  or  information  on  the  subject.    In  Rewe  v.  (13  Ves.  261),  a 

motion  was  made  to  examine  witnesses  de  bene  esse  "  upon  the  affidavit  of  the  agent, 
that  he  was  informed  by  the  witness  that  he  could  prove  the  particular  fact,  and 
believed  he  was  the  only  person  who  could  prove  [320]  it ; "  but  Lord  Ershine  would 
not  grant  the  order  on  an  affidavit  "  not  shewing  the  ground  of  the  agent's  belief 
that  no  other  person  could  prove  it."  This  affidavit  ought  also  to  explain  how  it 
happened  that  Hertz  was  the  sole  witness;  Pmsons  v.  Ward  (1  Newl.  Pr.  451).  In 
Pearson  v.  H^ard  (1  Cox,  178)  the  Court  "-thought  the  affidavit  did  not  go  far  enourii, 
inaBmuch  as  it  was  thereby  only  sworn  generally  that  the  Plaintiff  nad  no  other 
witness  to  support  her  demand,  and  did  not  specify  in  what  particular  manner  his 
testimony  affected  tlie  case,  or  that  he  was  the  husband's  book-keeper,  &c. ;  and  if 
the  Defendant  insisted  on  the  insufficiency  of  the  affidavit,  would  make  no  order  until 
a  fuller  affidavit  should  be  made."  Thirdly,  tbat  the  affidavit  did  not  sufficiently 
define  the  facts  as  to  which  it  was  proposed  to  examine  the  witness ;  according  to  the 
affidavit,  the  witness  was  to  be  examined  as  to  "the  intention  and  views  of  the 
testator,"  which  was  far  too  general,  and  did  not  enable  the  Defendants  to  cross- 
examine  him  as  to  the  points  on  which  he  was  to  be  examined. 

Fourthly,  that  the  order  for  the  examination  of  the  witness  was  too  extuisive, 
being  for  his  examination  generally,  and  not  to  those  points  exclusively  aa  to  wfaidi, 
as  was  alleged,  he  was  the  sole  witness.  If  such  an  order  could  be  supported,  then 
when  a  person  was  a  sole  witness  as  to  one  fact,  he  would  be  allowed  to  jwove  (2e 
bene  esse  anv  number  of  ot^er  facts  which  many  other  individuals  were  capable  of 
proving,  and  as  to  which,  therefore,  no  pressing  necessity  existed  for  an  examination 
otherwise  than  in  the  ordinan^  way.   Frere  v.  Green  (19  Ves.  319)  was  also  referred  to. 

[X21||  Mr.  Tinney  and  Mr.  W.  H.  Clark,  contHi,  contended  that  in  case  of  a  single 
witness,  it  was  a  motion  of  course  to  examine  htm  de  bene  esse ;  that  the  practice  was 
so  stated  by  Sir  John  Leach  in  TomJdns  v.  Harrison  (6  Mad.  315),  and  was  so  under- 
stood in  the  profession  (2  Dan.  Pr.  546  ;  2  Mad.  Pr.  250),  and  was  so  stated  in  M'Kenm 
V.  EverUt  (2  Beavau,  188).  Tbat  the  fact  of  Hertz  being  the  sole  Mdtness,  was 
sufficiently  proved  by  the  affidavit  of  the  solicitor,  and  that  it  must  necessarily  be  on 
belid  only,  as  the  solicitor  could  have  no  personal  knowledge  on  the  subject;  and 
that  the  s^davit  in  M'Kenna  v.  Everitt  was  on  knowledge  and  belief  only.  That  the 
facts  on  which  he  was  to  be  examined  were  sufficiently  defined,  and  were  limited  to 
the  oaae  made  by  the  bill,  and  that  tAie  Defendants  would  hare  the  same  facility  for 
crosa^xamining  the  witness  as  if  he  were  esramined  in  the  ordinary  way ;  and,  las^y, 
that  all  orders  of  tJiis  descriptaon  were  ia  the  form  of  the  present,  viz.,  to  examine 
generally,  saving  just  exceptions. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  said  he  would  not  decide  this  case  before  he  had  bad 
an  opportunity  of  enquiring  into  the  practice ;  but  that  he  should  not  consider  himself 
bound  by  anything  which  had  fallen  from  him  in  M^Kenna  v.  Everitt  on  a  pdnt  whidi 
had  not  been  brought  to  his  attention. 

Dee.  8.   The  Master  of  the  Bollb  [Lord  Langdale].   This  was  a  motion  to 
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ducfaarge  for  irregularity  an  order  obtuned  ex^wrfe  for  the  examination  de  bene  em 
i33S}  m  a  person  alleged  to  be  the  sole  witness  of  certain  facts  which  the  Plaintiff 
desires  to  prove  in  the  cause. 

Several  objections  are  stated,  first,  that  the  order  otu;ht  to  have  been  made  upon 
notice ;  secondly,  tJiat  the  affidavit  does  not  snffidently  shew  that  the  person  proposed 
to  be  fficamined  is  the  sole  witness ;  thirdly,  that  the  affidavit  does  not  sufficiently 
define  the  &ots  upon  which  it  is  proposed  to  examine  the  witness ;  and,  fourthly, 
that  leave  is  g^ven  to  exunine  the  witness  generally,  and  not  merely  upon  tlie  facta 
of  which  he  is  stated  to  be  the  sole  witness. 

It  appears  that  in  ffanUn  v.  MiddUdUch  (2  £ro.  C.  C.  640),  Lord  Tharlow  made 
KKhan  order  exparie,  on  an  affidavit  that  the  proposed  witness  was,  as  one  James 
White  was  informed  and  believed,  the  only  witness  who  could  speak  to  the  facte  and 
aicomstances  to  which  he  was  to  be  interrogated ;  and  for  several  years  past  the 
metice,  as  I  am  informed,  has  been,  to  pass  such  orders  as  of  course  both  in  the 
Bfgistrar's  Office  and  in  the  office  of  the  Secretary  at  the  Rolls ;  and  the  practice  was 
BO  understood  by  Sir  John  Leach  in  TomJdns  v.  Harrison  (6  Mad.  315),  and  was  so 
stated  by  me  in  M'Kenna  v.  Everiit  (2  Beav.  188),  in  consequence  of  information, 
vhieh  is  correct,  that  such  orders  had  frequently  been  xcmAa  ex  paurU ;  but  notwith- 
■Uoding  the  practice  which  has  thus  prevailed,  the  case  of  Ha^aiti  t.  MidiUeditA  is 
the  only  reported  case  in  which  the  oiaer  has  been  granted  upon  an  ex  parte  applica- 
tion; and  besides  the  reported  oases  of  Shirleif  v.  Earl  Ferrers  (3  P.  W.  77)  and 
Pearson  v.  Ward  (2  DicK.  648),  there  are  several  unreported  cases  in  which  the 
spphca-{323]-tion  has  been  made  on  notice ;  and  no  case  has  been  found  in  which  the 
qaestioD  whether  the  order  should  be  made  on  an  ex  parte  application  has  been  raised 
and  decided.  Under  these  circumstances,  I  have  thought  myself  at  liberty  to  consider 
whether  the  order  ought  to  be  made  ex  parte ;  and  considering  the  nature  of  the 
order,  and  that,  in  the  case  of  a  sole  witness  in  good  health,  the  order  is  not  required 
Boddenly,  as  may  be  the  case  when  a  witness  is  very  old,  or  in  a  dangerous  state  of 
health,  or  under  orders  to  leave  the  kingdom,  whilst^  on  the  other  hand,  tJie  affidavit 
■ay  state  circumstances,  of  t^e  sufficiency  of  which  to  warrant  the  order,  the  Court 
OQ^t  to  judge,  and  for  that  purpose  to  have  the  assistance  of  the  parties  interested 
to  oppose,  I  think  that  the  application  should  be  made  on  notice ;  and  this  is  a 
mfficient  reason  for  discharging  the  order.  I  ought,  however,  to  add,  that  even  if 
the  order  could  have  been  sustained  as  an  ex  parte  order,  the  affidavit  does  not  appear 
to  me  to  be  sufficient,  either  to  shew  what  the  facts  are  upon  which  it  is  proposed  to 
eismine  the  witness,  or  that  he  is  the  sole  witness  of  such  facts ;  and  I  concur  with 

Lord  Krskine  in  Bowe  v.  (13  Ves.  261),  that  the  reasons  for  the  belief  onght  to 

be  stated. 

The  Plaintiff  may  now  move,  upon  notice,  to  examine  the  same  proposed  witness 
it  bene  esae,  and  it  may  then  be  necessary  to  consider  whether  the  leave  to  examine 
Aoold  be  general. 

The  Older  is  discharged ;  but  considering  the  (sactice  which  has  for  a  lonjj  time 
preniled  to  grant  such  orders  exparie,  I  think  that  it  must  be  discharged  without 
eorta. 

The  following  authorities  on  the  subject  are  placed  in  chronological  order : — (1730, 
Michaehnas),  Shirley  v.  Marl  Ferrers,  3  P.  [324]  W.  77,  on  notice;  (1785,  February), 
Pearson  v.  Ward,  2  Dick.  648,  on  notice;  (1787,  July  15),  Bochard  v.  Jiosattquet,  on 
notice,  but  foreign  commission;  (1788,  January  19),  Bridges  v.  Hatch,  on  notice; 
(1788,  November  28),  JenJdns  v.  Tucks,  on  notice;  (1789,  July  14),  HamBn  v.  Middle- 
dild,  2  Bro.  C.  C.  640,  without  notice ;  (1792,  December  17),  Chohrumdeley  v.  Oxford, 
*  Bro.  C.  C.  157,  on  notice,  two  witnesses ;  (1814,  January  20),  Qilbert  v.  Boyds,  on 
utiee;  (1814,  February  12),  Watsm  v.  Fo^oke,  on  notice;  (1838,  September  17), 
AffiM  V.  Blakemore. 
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[324]    Halks  r.  Darell.    Nov.  10,  16,  1840. 
[S.  C.  10  L.  J.  Ch.  10.    Cf.  In  re  Huish,  1889,  43  Ch.  D.  260.] 

Anonibiw  of  £900  and  £500  respectively,  bequeathed  by  a  testator  to  hia  two  sister^ 
held  not  to  be  a  satisfaction  of  annuities  of  £300  eaoh  granted  in  hia  lifetime,  by 
him  to  them  for  valuable  (unsideration. 

£.  H.,  for  valuable  consideration,  granted  to  his  two  Bisters  annuities  of  £300  a  year 
each,  during  their  lives,  payable  in  January,  Ajml,  July,  and  October.  By  his  will 
he  gave  his  widow  an  annuity  in  lieu  of  the  annual  sum  jpayable  to  her  under  her 
marriage  settlement,  and  of  dower ;  and  he  directed  his  debts  to  be  paid,  aod 
bequeathed  to  bis  sisters  respectively,  annuities  of  £900  and  £500  each  for  their 
separate  use,  payable  on  the  usual  quarterly  days  of  payment.  Held,  that  the 
annuities  of  £300  each  were  not  satisfied  by  the  annuities  given  by  the  will,  and 
that  the  sisters  were  therefore  entitled  to  both  annuities. 

Whether  parol  evidence  of  declarations  of  the  testator,  is  admissible  in  such  a  case, 
to  prove  his  intention,  gwen. 

"By  indentures  of  lease  and  release,  dated  the  29th  uid  30th  of  March  1814,  the 
release  beine  made  between  Sir  Edmrd  Hales  But.,  of  the  first  part,  Barbara  de 
Jouohere  widow  (a  sister  of  Sir  Edward  Hales)  of  the  second  part,  and  John  Bapbad 
of  the  third  part ;  in  consideration  of  £3000,  Sir  Edward  Hales  conveyed  certain 
hereditaments  to  Eaphael  to  the  intent  that  Barbara  de  Jouchere  might  receive  there- 
out an  annuity  of  £300  per  annum  durinc  her  life  by  equal  quarterly  payments,  on 
the  t6th  day  of.  January,  the  16th  day  ot  April,  the  16th  of  July,  and  the  16tb  d 
October  in  every  year,  together  with  a  proportionate  part  of  the  said  yearly  rent,  up 
to  the  day  of  her  decease,  without  any  deduction ;  with  powers  of  distress  and  entiy 
in  case  of  non-payment ;  and  subject  thereto  to  the  use  of  Kaphael,  [325]  upon  certain 
trusts  to  secure  the  annuity ;  and  Sir  Edward  Hales  thereby  also  covenanted  to  pay 
the  annuity. 

By  another  indenture  of  the  13th  of  June  1814,  and  made  between  Sir  Edward 
Hales,  of  the  first  part,  Charles  Bernard  de  Morlaincourt  and  Mary  his  wife  (another 
sister  oi  Sir  Edward  Hales),  of  the  second  part,  Edward  Darell  of  the  third  part,  and 
tiie  Honorable  Philip  Roper  of  the  fourth  part ;  Sir  Edward  Hales  for  the  mduaUe 
consideration  therein  mentioned,  and  in  consideration  of  natural  love  and  affection, 
granted  to  Darell  during  the  life  of  Mary  de  Morlaincourt,  in  trust  for  her  aepante 
use,  an  annuity  of  £300  per  annum,  by  four  equal  quarterly  payments,  on  the  6Ui  of 
April,  the  6th  of  July,  the  11th  of  October,  and  the  6th  of  January,  in  each  year; 
and  after  her  decease,  he  granted  an  annuity  of  £150  to  Charles  Bernard  de  Morlain- 
court during  his  life ;  with  powers  of  distress  and  entry,  in  case  of  non-payment ;  and 
by  the  same  indenture.  Sir  Edward  Hales  conveyed  certain  hereditaments  to  a  trostee 
to  secure  these  annuities ;  and  also  covenanted  to  pay  them,  and  to  convey  certain 
estates  to  their  issue.  And  Charles  Bernard  de  Morlaincourt  and  his  wife  assigned 
to  Sir  Edward  Hales  all  their  claims  to  certain  monies  charged  on  the  estates  of  Sk 
Edward  Hales,  in  favour  of  Mary  de  Morlaincourt  and  her  children ;  and  C.  B.  de 
Morlaincourt  also  covenanted  for  the  execution  of  similar  assignments  by  their 
children. 

Sir  Edward  Hales,  by  his  will,  dated  the  2d  of  May  1826,  devised  his  freehold 
estates  to  trustees,  to  the  intent  that  his  wife  might  receive  during  her  life,  in  lieu  of 
any  annual  sum  payable  to  her  under  the  marriage  settlement  and  of  her  dower,  an 
annual  sum  of  £1500.  He  then  created  a  trust  for  payment  of  his  debts,  and  [SQQ 
devised  his  estates  to  trustees,  upon  trust,  to  pay  an  annuity  of  £900  unto  his  sister 
Barbara  de  Jouchere,  for  her  life,  and  to  pay  an  annuity  of  £500  to  bis  sister  Mary 
de  Morlaincourt,  for  her  life,  and  to  pay  other  annuities.  And  be  directed,  that  eadi 
of  the  annuities  given  by  bis  will  should  be  paid  by  four  equal  quarterly  paymrat^ 
on  the  four  most  usual  days  of  payment  in  the  year ;  the  first  of  such  payments  to  be 
made  on  such  of  the  said  quarterly  days  of  payment  as  should  first  hapmn  after  bit 
decease;  and  he  idso  directed  that  the  said  yearly  sums  limited  to  Lady  Halea, 
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Btrbui  de  Joucliere,  and  Mary  de  Biorlaincoorb,  should  be  paid  to  them  respeotiTely 
for  Ihek  $^araU  tue. 

^  Edward  Hales,  the  testator,  died  in  March  1839.  The  Master,  upon  a  reference 
made  to  him,  certified  that  t^e  annuities  of  £300  eaoh  granted  to  Madame  Jouchere 
sod  Madame  de  Morlaincourt  were  not  satisfied  by  the  bequests  of  the  two  annuities 
of  £900  and  X500  respectively  given  by  his  will 

The  Master  in  Uie  ooune  of  the  enquiry  had  admitted  the  evidenee  of  Lady  Hales, 
sad  (rf  the  gentleman  who  had  preparad  th^  testator's  will,  to  shew  that  it  was  the 
teitstor's  intentim  tliat  the  bei|uesta  ihonld  be  in  addition  to  the  annuities  previoosty 
jrsDted  by  him  to  hit  ststers  for  valuable  oonndenUaon. 

The  accuracy  <d  the  conolusion  of  the  Master,  and  the  admissibility  of  the  above 
pml  eridence  was  contested  on  behalf  of  the  infant  Pluntiff,  who  was  entitled  to  the 
Mtitet  subject  to  the  charaes ;  uid  the  qnesticras  now  came  on  for  argumrat  upon  the 
jKtitioDs  of  the  in&nt  and  Lady  Hales. 

Jlr.  Stuart,  Mr.  George  Turner,  and  Mr.  Calvert,  for  the  infant  Plaintiff. 

[327]  Mr.  Kindersley,  Mr.  O.  Richards,  and  Mr.  Fresoott  White,  for  the 
auDuitants. 

Hr.  Pemberton,  for  the  widow. 

The  following  cases  were  cited  on  the  principal  point.  Fowler  v.  Fowler  (3  P. 
yfm.  353),  GarMore  v.  CStaiie  (10  Yes.  1),  ^atheit  v.  Smith  (4  Idad.  j325X  Oraham  v. 
Man  (1  Yea.  sen.  362^  Barret  r.  Bedford  (1  Yea.  sen.  619),  Lee  v.  Cm  <8  Atk.  419), 
Sidcam  v.  Margem  (2  Bco.  C.  C.  394),  Jeetim  v.  Jeetim  (2  Yern.  2661  OoodfeUow  v. 
MuU  (2  Yem.  298),  BUie  v.  Bhi»  (2  Yent.  347),  Jeaeodc  v.  Faikmer  (1  Bro.  C.  C. 
295X  GMmid  v.  Ooldemid  (1  Swanst.  p.  219),  Devese  v.  PotUet  (1  Cox,  188),  Blaiviy  v. 
fTidwn  (1  P.  Wms.  324),  Pterpowt  v.  Lord  Cheney  (1  P.  Wms.  488),  Adams  v. 
Laeender  (1  M'Cl.  &  Y.  41 ;  Boper  on  Legacies,  eh.  17),  Mathem  v.  Mathem  (2  Yes. 
ML  635),  Hmehdig'e  v.  HimeheUffis  (3  Yes.  616),  Atkinson  v.  Webb  (Prec.  Ch.  236,  and 
2  Vem.  478X  Chaneeifs  cow  (1  P.  Wms.  408),  Richardson  v.  Qreese  (3  Atk.  65),  Lee  v. 
ITAroHda  (1  Yes.  sen.  1,  and  3  Atk.  419),  Saynes  v.  Mieo  (1  Bro.  C.  C.  129),  Brown 
T.  Dttwson  (2  Yem.  498) ;  and  the  following  cases  on  the  evidence,  l%e  King  v.  The 
Jnhabitamti  of  Wrangle  (2  Ad.  &  E.  614),  Smith  v.  Yrnng  (1  Camp.  439).  Vinoeni  v. 
Cik  (Moo.  &  MaL  257),  Hwtt  v.  Beach  (6  Mad.  360),  Weail  v.  Riee  (2  Buss.  &  MyL 
mi  WaUau  V.  Pea^  (11  Yea.  642;  1  Ph.  on  Ev.  488,  and  see  Wigram  on 
Eimnw  Evidence). 

[SSBL -^M.  16.  Thi  Master  of  ths  Bollb  [Lord  Langdalet  In  this  oase^  Sir 
Bdward  HaleO)  ^  testator  in  t^e  cause,  granted  annuities  of  £300  eaoh  to  bis  two 
wters  Madame  de  Jouchere  and  Madame  de  Morlaincourt,  for  their  respective  lives ; 
aod  sfterwuds,  by  his  will,  gave  to  his  sister  Madame  de  Jouchere  an  annuity  of  £900 
for  her  life,  and  to  his  sister  Madame  de  Morlaincourt  an  annuity  of  £600  for  life. 

By  his  will  he  also  gave  an  annuity  of  £1500  a  year  to  his  wife,  for  her  life ;  and 
ia  the  prepress  of  the  cause,  it  having  become  desirable  to  ascertain  whether  the 
■aoaaity  to  the  widow  could  be  safely  paid,  it  was  referred,  on  the  30th  of  July  1839, 
to  Uie  Master,  to  inquire  whether  there  were  any  and  what  charges  affecting  the 
eitates  devised  by  the  will  prior  to  the  widow's  annuity ;  and  some  further  inquiries 
hemg  anthoriaed  by  a  subsequent  order  of  the  7th  of  March  1840,  the  Master,  on  the 
13tii  oi  Mardt  1840,  reported  that  the  ohai^^  affecting  ^e  devised  estates  prior  to 
the  wjflow*8  annuitjr,  were,  amongst  other  thingi,  Idie  annuitaes  <tf  £300  each,  granted 
V     testator  to  his  sisters  Macume  de  Jouchere  and  Madame  de  Morlaincourt. 

The  oonfirmatjon  of  this  report  was  opposed  by  the  infant  Plaintiff,  who  presented 
a  petition,  praying  for  a  declaration  that  the  annuities  of  £900  and  £500,  given  to  the 
testator's  sisters  vty  his  will,  were  given  in  satisfaction  of  the  annuities  of  £300  each, 
vhich  he  had  granted  to  them  in  his  lifetime ;  and  it  being  alleged  that  the  ciroum- 
itaoces  had  not  been  fully  investigated,  it  was,  on  the  3d  of  April  1840,  referred 
lisck  to  liie  Master  to  inquire  further  as  to  the  two  annuities  of  £300  eaoh,  and  the 
tn  annuities  of  £900  and  £600,  and  to  state  the  result  of  his  inquiry,  with  his 
•opmom  frweon,  to  the  Court 

[339]  Under  this  order  he  has  made  the  inquiry  directed,  and  on  the  23d  of  July 
1840  certified,  that  by  indentnres  of  die  29th  and  30th  days  of  March  1814,  an 
-unoi^  (rf  X300  per  annum  was  granted  to  Madune  de  Jouchere;  and  by  an 
indsotnn  of  the  iSth  of  June  1814,  an  annuity  of  £300  was  granted  to  Itfadame  de 
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Morlaiuoourt ;  and  he  has  stated  hia  opinion  that  those  annuities  were  not  satisfied 
by  the  Ijequests  contained  in  the  will  of  the  annuities  of  £900  and  £500 ;  hut  that 
the  two  annuities  of  £300  continued  to  be  subsisting  charges  on  the  estates  of  l^e 
testator,  subjected  to  ihe  payment  thereof,  Dotwitnstanmng  the  bequests  of  the 
annuities  given  by  the  will. 

In  conducting  the  inquiry,  the  Master  received  parol  evidenoe  of  the  decUrati(» 
made  by  thA  testator,  whioh  was  tendered  in  evidenoe,  for  the  purpose  d  shewing 
that  the  testator  intended  the  annuities  ^ven  by  his  will  to  be  in  addition  to  the 
annuities  previously  granted ;  and  the  petition  now  presented  on  behalf  of  ^e  infant 
Plaintiff  oojects  to  the  recepticm  of  some  parts  of  the  evidenoe  whioh  the  Master  has 
admitted,  6fld  objects  to  the  conclusion  to  which  the  Master  has  arrived. 

The  consideration  of  the  parol  evidence  objected  to,  is  not  material,  if  a  just 
conclusion  can  be  arrived  at  upon  the  grants  of  annuity  and  the  will  alone ;  or  npm 
the  grants  and  will,  together  with  the  evidence  which  is  not  objected  to. 

The  deeds  of  the  29th  and  30th  of  March  1814,  referred  to  by  the  Master,  were 
made  for  valuable  consideration ;  and  convey  certain  estates  to  a  trustee,  to  the  use 
and  intent  that  Madame  de  Jouchere  might,  out  of  the  premises,  receive  and  take  for 
her  life  an  annuity  of  £300,  to  be  paid  quarterly,  on  the  16th  days  of  Jap[S30}-noary, 
April,  July,  and  October,  with  a  fvoportionate  part  up  to  the  day  (rf  her  deato ;  sbA 
suoject  thereto,  to  the  use  of  the  trustee,  in  trust  for  better  securing  the  same,  iritii 
usual  powers  for  that  purpose ;  and,  in  the  deed,  the  testator  covenanted  to  pay  the 
annuity. 

The  deed,  of  the  13th  June  1814,  was  made  in  consideration  of  an  assignment  and 
certain  covenants ;  and  also  purports  to  be  made  in  consideration  of  the  love  and 
affection  which  the  testator  had  and  bore  to  his  sister  Madame  de  Morlaincourt.  tt 
16  a  grant  to  Mr.  Darell,  during  the  life  of  Madame  de  Morlaincourt,  of  a  rent  chaive 
of  £300,  issuing  out  of,  and  cuat^ged  on,  certain  estates,  and  to  be  received  b^  Mr. 
Darell,  in  trust  for  the  separate  use  of  Madame  de  Moriainoonrt,  and  to  be  paid  (Hi 
the  6tb  days  of  April,  July,  October,  and  January  in  every  year,  with  a  proportionate 
part  up  to  the  day  of  hw  death.  The  estates  were  then  conveyed  to  a  trustee  for 
securing  the  payment  of  tiie  annuity,  and  the  testator  oovenanted  ior  payment 
thereof. 

In  the  argument  it  was  urged  for  the  Plaintiff,  that  these  deeds  ought  to  ha 
considered  only  as  covenants,  which,  at  least  as  to  payments  to  be  made  after  die 
testator's  death,  were  merely  executory.  I  need  not  observe,  that  the  deeds,  although 
containing  ooveoants,  are  not  of  the  character  thus  imputed  to  them.  All  that  could 
be  done  by  the  testator  for  securine  future  payments  was  done. 

The  testator,  being  under  the  obligations  imposed  upon  him,  and  his  estates  being 
thus  charged  by  these  deeds,  executed  as  they  were  for  valuable  consideration,  madfr 
his  will,  dated  the  2d  May  1826.  He  thereby,  as  is  stated  on  both  sides,  made 
provision  for  the  payment  of  all  his  debts,  and  devised  his  estates  to  trustees.  As. 
[331]  to  his  freehold  estates,  to  the  intent  that  his  wife  might  receive  during  her  life, 
in  lieu  of  any  annual  sum  payable  to  her  under  the  settlement,  and  of  her  dower,  an 
annual  sum  of  £1500;  and  subject  thereto,  and  to  the  trusts  for  securing  the 
payment  of  that  annuity,  upon  trust  to  pay  an  annuity  of  £900  to  his  sister  M«iaine 
de  Jouchere,  for  her  life ;  and  to  pay  an  annuity  of  £600  to  his  sister,  Madame  de 
Morlaincourt,  for  her  life;  and  then  to  pay  other  annuities;  and  he  directed  the 
annuities  given  by  his  will  to  be  paid  quarterly  on  the  usual  quarter  days,  and  that 
the  annuitieB,  payable  to  his  sisters,  should  be  for  their  separate  use.  Subject  to  the 
charges,  the  estates  were  to  be  limited  to  the  son  of  Madune  de  Morlaincourt,  with 
remainders,  under  which  the  Plaintiff  is  now  entitled. 

For  the  Plaintiff  it  is  argued,  that  the  covenants  in  the  deeds  were  executory  and 
have  been  periormed,  and  more  than  performed  by  the  gifts  contained  in  the  will. 

A  covenant  to  grant,  or  to  secure  an  annuity,  may  be  performed  by  proviaionB 
purporting  to  be  a  ^ft  in  a  will ;  but  having  r^ird  to  the  contents  of  the  deeds, 
whereby  the  annuities  of  £300  each  were  granted  and  seotured,  I  am  of  opinicm  that 
the  question  here  is,  not  whether  the  covenants  into  which  the  testator  mid  entered 
have  been  performed  by  his  will,  but  whether  the  obligations  into  which  he  had 
entered,  and  the  charges  to  whioh  he  had  subjected  his  estates,  were  intended  to  be^ 
and  ought  to  be,  deemed  satisfied  by  the  provisiotis  contained  in  tihe  will. 
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The  qoerticm,  therefore,  appears  to  me  to  be  a  question  of  sati«faotion ;  and 
altlHNi^  there  are,  anfortuoatMy,  iaoonustent  autboHties  which  seem  appli-[332]' 
oable  to  this  subject^  it  snffioiently  f^tpears  tiiat>  primd  fads,  the  testator  must  oa 
taken  to  hare  intended  bounty ;  and  that  gifts,  even  more  than  equivalent  in  beneficial 
interest  to  satisfy  the  oUi^tions,  are  not  to  be  deemed  satisfaction  if  there  are 
dreomstaDces,  even  dight  circumstances,  which  lead  to  a  different  conclusion.  Now 
here,  the  testator  has  directed  the  payment  of  all  his  debts,  and  amongst  his  debts 
are  the  annuities  secured  by  the  deeds.  In  his  will,  intending  the  annuity  ^ven  to 
his  wife  to  be  in  lieu  of  other  annual  payments  to  which  she  mieht  be  entitled,  he 
hu  expressly  said  so ;  but  he  has  used  no  such  expression  with  reference  to  either  of 
the  annuities  secured  to  his  sisters.  Again,  the  annuities  secured  by  the  deeds 
appear,  by  the  Master's  report,  to  be  the  first  charges  on  the  estates  comprised  in  the 
deeds,  but  the  annuities  given  by  the  will  are  subject  to  prior  charges  on  the 
tertat^'s  estates ;  the  times  of  payment  are  not  the  same,  and  the  charges  are  of 
different  natures ;  and,  under  such  circumstances,  it  appears  to  me,  independently  of 
iny  parol  evidence,  that  the  annuities  ^ven  by  the  will  cuinot  be  taken  as  a  satisfac- 
tion of  the  annaities  secured  by  the  deeds. 

Much  greater  doubt  than  there  is  in  this  case  would,  I  think,  be  removed  by  the 
•ndenee,  which  is  not  objected  to ;  but  having  formed  my  opinion  upon  the  instin- 
menta  themselves,  it  is  unnecessary  to  consider  the  questions  raised  upon  the 
idmiasibility  and  effect  of  the  parol  evidence. 

Hie  petition  of  the  Plaintiff  must  be  dismissed.  Upon  the  other  petition,  confirm 
tile  Master's  report,  and  let  the  Master  inquire  what  is  due  in  respect  of  the  annuities 
of  £300  each,  and  also  in  respect  of  the  annuities  of  £900  and  £&00  respectively,  and 
state  the  amount  thereof  in  his  general  report. 

[388]  WxTUOUTH  V.  Lambert.  Nob.  19, 1840. 

Sohstitnted  service  of  a  subpcena  to  appear  ordered  in  a  creditor's  suit  on  one,  who, 
acting  as  the  attorney  of  the  executor  and  general  devisee  and  legatee  resident  in 
India,  had  obtained  lulministration  here,  and  had  entered  into  receipt  of  the  rents 
of  Ae  real  estatei 

By  his  will,  dated  in  September  1828,  the  testator  devised  and  bequeathed  unto 
William  Lambert,  of  Allahabad,  in  the  East  Indies,  all  bis  real  and  personal  estate,  and 
iqipointed  him  executor. 

The  testator  died  in  November  1838.  The  executor,  who  resided  in  India,  sent 
to  his  son,  who  was  resident  in  England,  a  letter  of  attorney  to  enable  him  to  procure 
letters  of  adininistration,  and  to  receive  all  monies  and  give  receipts. 

In  April  1839  administration  was  granted  to  the  son,  who  took  upon  himself  the 
neeipta  and  adminiBtration  oi  the  personal  estates  of  the  testatOT ;  uid  on  behalf 
his  f^ier,  entered  into  and  was  in  the  receipt  of  the  rents  and  profits  of  tiie  real  estates, 
devised  by  the  wilt  of  the  testator. 

This  was  a  creditor's  suit  against  the  father  and  son,  its  object  being  to  obtain 
ptyment  of  the  testator's  debts  out  of  his  real  and  personal  estate.  William  Lambert 
vs8  stiU  resident  in  the  East  Indies,  and  his  son  was  resident  in  this  country.  The 
SOD  having  appeared,  it  was  now  moved  that  the  service  td  a  subpotna  on  tiie  son  might 
be  good  service  on  the  father. 

Mr.  Pemberton  and  Mr.  Dixon,  for  tiie  motion.  Mr.  Eindersley,  cotUrd.,  contended 
(hftt  there  were  no  cases  in  which  service  on  one  had  been  held  to  be  good  service  on 
Mother,  except  where  a  party  living  abroad  [334]  was  suing  at  law,  and  the  Defendant 
■t  law  applied  for  protection  in  equity ;  in  which  case,  the  Court  had  ordered  service 
SB  the  attorney  of  the  Plaintiff  at  law  to  be  good  service.  That  with  respect  to  the 
pcrsmal  estate  the  son,  who  was  administrator,  represented  the  personal  estates  to 
lU  intents  and  purposes ;  and,  as  regarded  tiie  reiJ  estate,  the  subpma  might  be  served 
BDder  the  recent  statute  of  2  W.  4,  c.  33. 

Mr.  Pemberton,  in  reply,  relied  on  Kinder  v.  Forbes  (2  Beavan,.  503),  and  1  Dan. 
Pr.  368,  and  the  oases  there  cited.  He  stated  that  the  statute  referred  to  had  proved 
iBeffeetoal  in  practice. 
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The  Master  of  the  Rolls  said,  that  perhaps  the  statutes  might,  on  ocHuidentioii, 
be  found  sufficient  for  the  Plaintiff's  purpose;  he  however  considered  the  Plaintiff 
entitied  to  the  order  asked,  which  must  be  made,  unless  the  Plaintiff  should  menticm 
the  ease  again.   (See  Sobhoau  v.  Courtly,  V.-C.  July  7,  1841.) 


[984]   Htdb  v.  Wbenoh.   Dee.  8,  1840. 

[&  C.  4  Jur.  1106.   SeeSlfeMMeiiT.  jrZttm,  1880,5Q.B.D.S60.] 

The  Defendant  on  the  6th  of  June  offered  in  writing  to  sell  his  farm  for  £1000 ;  but 
the  PUintiff  offered  £950,  which  the  Defendant  on  the  27th  of  June,  after  etxa- 
sideration,  refused  to  accept.  On  the  29th  the  Plaintiff,  by  letter  agreed  to  give 
£1000,  but  there  appeared  to  be  no  assent  on  the  part  of  the  Defeiraant^  th<n^ 
there  had  been  no  withdrawal  of  the  first  <tfer.  Held,  that  there  was  no  binding 
contract  within  the  Statute  of  Frauds. 

This  case  came  on  upon  general  demurrer  to  a  bill  for  spedfio  performance,  which 
stated  to  the  effect  following : — 

[SSEp  Hw  Defendant  being  desirous  of  dispomng  of  an  estate,  offered,  by  his  agent) 
to  sell  It  to  the  Plaintiff  for  £1200,  which  the  Pbintiff,  by  his  agent,  declined ;  and 
on  the  6th  of  June  the  Defendant  wrote  to  his  agent  as  foUows : — "  I  have  to  notice 
the  refusal  of  your  friend  to  give  me  £1200  for  my  farm ;  I  will  only  make  one  man 
offer,  which  I  shall  not  alter  from ;  that  is,  £1000  lodged  in  the  bank  until  Michaelmas, 
when  the  title  shall  be  made  clear  of  expenses,  land  tax,  &c.  I  expect  a  reply  1^ 
return,  as  I  have  another  application."   This  letter  was  forwarded  to  the  PlaintiflTs 

Xnt,  who  immediately  called  on  the  Defendant ;  and,  previoudy  to  accepting  die 
r,  offered  to  give  the  Defendant  £950  for  the  purchase  of  the  farm,  but  the 
Defendant  wished  to  have  a  few  days  to  consider. 

On  the  11th  of  June  the  Defeuumt  wrote  to  the  Plaintiff's  agent  as  follows : — "I 
have  written  to  my  tenant  for  an  answer  to  certain  enquiries,  and,  tlie  instant  I  receive 
his  reply,  will  communicate  with  you,  and  endeavour  to  conclude  the  prospective 
pmnhase  of  mv  fium ;  I  assure  you  I  am  not  treating  with  any  otlw  pmon  about 
saidpnrohase. 

Tne  Defendant  afterwards  promised  he  would  give  an  answer  about  accepting 
the  £960  for  the  purchase  on  the  26th  of  June;  and  on  the  27th  he  wrote  to  the 
Plaintiff's  agent,  stating  he  was  sorry  he  could  not  feel  disposed  to  accept  hi»  offer  for 
his  farm  at  Xnddenham  at  present. 

This  letter  being  received  on  the  29th  of  June,  the  Plaintiff's  agent  on  that  day 
wrote  to  the  Defen£bnt  as  follows : — "  I  beg  to  acknowledge  the  reoeipt  of  your  let^ 
of  the  27th  instant,  informing  me  tiutyou  are  not  diaposed  to  accept  tiie  sum  of  £960 
for  your  farm  at  [336]  Luddenham.  This  being  the  case,  I  at  once  agree  to  the  tenni 
on  which  you  offerea  the  farm,  viz.,  £1000  through  your  tenant  Mr.  Kent,  by  your 
letter  of  the  6tii  instant.  I  shall  be  obli|nd  by  your  instTucting  your  solicitor  to 
eommunie^  witii  me  witiiont  delay,  as  to  Uie  titii^  for  the  reason  which  I  mentioned 
to  you." 

The  bill  stated,  that  the  Defendant "  returned  a  verbal  answer  to  the  last-mentioned 
letter,  to  the  effect,  he  would  see  his  solicitor  thereon;"  and  it  charged  that  the 
Defendant's  offer  for  sale  had  not  been  withdrawn  previous  to  its  acceptance. 

To  this  bill,  filed  by  the  alleged  pundiaser  for  a  specific  petf  ormauoe,  tiie  Defendant 
filed  a  general  demurrer. 

Mr.  Kindersley  and  Mr.  Keene,  in  support  of  the  demurrer.  To  constitute  a  valid 
agreement  there  must  be  a  simple  acceptance  of  the  terms  proposed.  BoUemd  v.  Efrt 
^2  Sim.  &  St.  194).  The  Plaintiff,  instead  of  accepting  the  alleged  proposal  for  sila 
for  £1000  on  tiie  6th  of  June  rejected  it,  and  made  a  counter  proposal ;  th^  mit  an 
end  to  the  D^endant's  offer,  and  left  the  proposal  of  the  Plaintiff  alone  under  aueoi- 
aion ;  that  has  never  been  accented,  and  the  Plaintiff  could  nol^  without  the  cononnenee 
<rf  the  Defendant^  revive  the  Defendant's  original  proposal. 

Mr.  Pemberton  and  Mr.  IVeelinA  amtrh.  So  long  ^  the  offer  of  the  Defendant 
aubsisted,  it  was  competent  to  tiie  Plaintiff  to  accept  it ;  the  bill  charges  that 
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Jkiwdant'e  c^er  had  not  been  withdrawn  prerioas  to  its  acceptance  by  the  Plaintiff ; 
tiben^  therefore,  exista  a  valid  Bubsisting  contract.  Kemuefy  v.  Lee  (3  Mer.  464)} 
/flteiflW  T.  Kmff  (2  Bing.  370),  were  cited. 

p37]  The  Masher  of  the  Rolia  [Lord  Lan^ale}  Under  the  drounutances 
stated  in  this  bill,  I  think  there  exists  no  valid  bindine  contract  between  the  parties 
for  the  porehase  of  the  property.  The  Defendant  omred  to  sell  it  for  £1000,  and  if 
^■t  had  been  at  onoe  unconditionally  accepted,  there  irould  ondoabtedly  have  been 
a  perfect  binding  contract ;  instead  of  that,  the  Plaintiff  made  an  offer  of  his  own,  to 
paitbaae  the  property  for  £950,  and  be  thereby  rejected  the  offer  previously  made  by 
the  Defendant.  I  think  that  it  was  not  afterwards  competent  for  him  to  revive  the 
pnqiosal  of  the  Defendant,  by  tendering  an  acceptance  of  it ;  and  that,  therefore, 
we  exists  no  obligation  of  any  sort  between  the  parties;  the  demuirer  must  be 
iDoved. 

[387]  PiABn  V.  Brook.  Nov.  9,  1840. 

Poading  a  reference  of  affidavits  for  impertinence,  they  cannot  be  used.  The  Courts 
bowevar,  will  in  such  a  case  put  the  parties  under  terms,  so  as  to  meet  the  jnstioe 
of  the  case. 

This  was  a  petition  to  discbu:^  an  order  for  taxation.  Affidavits,  which  had  been 
rnide  in  opposition  to  the  application,  had  been  referred  for  inpwtinenc^  and  no 
report  had  yet  been  obtained. 

Mr.  Pemberton,  for  the  Petitioner,  observed  that  these  affidavits  could  not  be  used 
by  the  Seepondent ;  and  he  therefore  proposed  that  the  petition  should  stand  ovor,  on 
U6  Bespondent's  undertaking  that  all  proceedings  on  the  taxation  should  be  stayed 
in  the  meantime. 

Mr.  Girdlestone  and  Mr.  Terrell  declined  giving  any  undertaking,  and  insisted 
tbat  the  affidavits  might  be  used  notwithstanding  tfaeob|eotion  for  impertinence, 
otherwise  tiie  mere  referring  a  Bespondent's  evidence  VSSfS}  for  impertinenoe  wodld 
operate  as  an  injnnoti<m  until  the  Master's  report  could  oe  obtuned. 

Ths  Mastxb  or  the  Bolls  [Lord  Langdale]  said,  that  affidavits,  while  under 
leferenoe  for  impertinence,  oould  not  be  used  in  Court ;  that  the  Respondents  must 
therefore  either  proceed  without  them,  or  give  the  undertaking,  in  which  case  the 
Fetidoner  would  be  put  on  terms  to  get  the  Master's  report  in  a  week.  This  he 
thought  would  meet  the  justiee  of  the  case. 


[338(]  /»  re  Sherwood.  Nov.  4, 1840. 

[S.  a  10  L.  J.  Ch.  2 ;  4  Jur.  983.] 

A  solidtor,  who  is  trustee,  is  not  entitled  to  cha^  for  his  professional  services, 
whidi  must  be  assumed  to  have  been  rendered  in  his  character  of  trustee;  but 
under  a  contract  properly  entwed  into,  he  may  be  entitled  to  his  professional 
disrgea. 

This  petition  prayed  for  the  taxation  of  the  bill  of  costs  of  Robert  Slee,  a  solicitor ; 
lod  that  in  the  taxation  the  Master  mi^fat  be  directed  to  disallow  all  costs  as  solicitor, 
for  business  done  by  Robert  Slee  in  his  character  of  trustee  under  a  deed  of  the  23d 
of  Hay  1839. 

It  appeared  from  the  affidavits  made  in  the  matter,  that  there  being  some  dispute 
between  John  H.  Short  and  £dward  Richardson  Slee  (the  brother  of  Robert  Slee),  as 
to  iriieiher  Edward  Ritihardson  Slee  was  a  purchaser  or  mortgagee  of  one-seventh  of 
i  nversionary  sum  of  money  standing  in  the  name  of  trustees  in  tiie  funds,  whidi 
hsd,  however,  Utely  fallen  into  possession ;  and  the  deed  at  the  23d  of  May  1839  was 
in  consequence  executed.  It  was  made  between  'WilHam  Howard  Short  <A  the  first 
psrt,  Edward  Richardson  Slee  of  the  second  part,  and  Robert  Slee  of  the  third  part ; 
sad  thereby  the  property  was  assigned  to  Robert  Slee  upon  trust,  in  the  first  place, 
to  deduct  wad  retain  to  [389]  hims^  and  themselves  all  costs,  charges,  sud  expenses 
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incomd  or  paid^j  him  or  Uiem  in  getting  in,  reenrin^  suing  for,  And  raooreriog 
the  nid  monief  and  premiM*,  stooka,  funds,  nd  securities  or  otherwise,  in  or  abotd 
^e  execution  of  the  trusts  thereby  created ;  then  to  pay  Edward  B.  Slee  £200  iriuek 
had  been  lent  by  him  to  W.  H.  Sh<Nrt ;  imd  to  divide  ue  remainder  betweoi  WiUiim 
H.  Short  and  Edward  B.  Slee ;  and  Uie  deed  contained  a  proviso  as  follows : — 

"  And  laady,  that  he,  the  said  Bobert  Slee  shall ;  and  iie  is  hereby  authorind  sad 
empowered  to  retain  and  receive,  by  and  out  of  the  monies  aud  premises  which  shiU 
or  may  come  into  his  hands,  under  or  by  virtue  of  the  trust  hereby  in  bim  reposed) 
bis  usual  professional  costs  and  ehaiges  which  may  arise  or  be  incurred  in  carrying 
into  execution  the  trusts  of  these  presents,  or  in  prosecuting  or  defending  anf  auit  or 
suits  or  otherwise  that  may  happen,  as  if  he  had  not  been  the  trustee  of  these  preBent^ 
Imt  had  heoa  employed  and  retained  by  them,  the  said  William  Howard  Short  or 
Edward  Kiebardson  Slee,  their  executors,  administrators,  at  assigns,  as  their  attonsf 
or  solicitor  in  the  matters  of  the  trusts  herebv  created." 

This  deed  was  settled  by  counsel  on  behau  of  Short. 

A  suit  has  been  instituted  in  this  Court,  in  respect  of  the  property,  which  hss  ben 
compromised,  uid  in  respect  oi  which,  Bobert  fflee  the  trustee  inonrred  m» 
costs. 

On  the  5th  of  September  1839  Bobert  Slee  received  the  amount  of  the  cmewantk 
share  of  the  trust  fund,  and  he  prepared  a  rdease  to  the  originid  trustees  tberetrf, 
which  was  executed. 

[340]  Bobert  Slee  (the  solicitor  and  trustee),  delivered  to  the  Petitioner  Sherwood, 
who  was  the  legal  personal  representative  of  Short,  three  bills  of  coats,  amoimting  to 
£1%  Is.  8d.,  j£26,  98.,  and  £6,  6s.  respectively ;  the  first  being  the  costs  of  the  rekiue 
to  the  trustees,  the  second  the  costs  in  the  suit^  and  the  third  for  the  costs  of  a  relesN 
which  it  was  a^ed  should  be  executed  by  the  Petitioner  Sherwood  to  Bobert  Slea, 
Bobert  Slee,  with  the  assent  of  the  Petitioner,  retained  these  sums,  and  paid  over  to  tbs 
Petitioner  his  share  of  residue  of  the  amount  received,  and  on  the  17th  of  Septflobar 
the  Petitioner  Sherwood  executed  to  Bobert  Slee  a  general  release  of  all  claims,  Aa 
The  release  had  been  ap[»oved  of  by  a  solicitor  who  acted  in  the  matter  on  bdi^<if 
the  Petitioner. 

In  July  1840  Sherwood  presented  this  petition,  alleein^  that  Bobert  Slee,  tba 
trustee,  being  a  solicitor,  was  not  entitled  to  make  any  professional  charges  a^ost  hit 
ceshU  que  trust,  and  alleging  that  the  above  bills  contained  many  excessive  and  imwopv 
charges;  and  it  enumerated  four  charges  of  £4,  10a.,  Ss.  8d.,  10a.,  and  58.,  which  it 
alleged  ought  to  be  disallowed,  or  partly  disallowed.  The  Petitioner  prayed  a 
reference  to  the  Master  to  tax  the  bills,  with  a  direction  to  disallow  all  costs  and 
charges  for  business  done  by  Bobert  Slee,  in  his  character  of  trustee. 

Mr.  Edward  Younge,  in  support  of  the  petition,  relied  on  New  v.  Jom  (9  Bytbft> 
wood,  337),  and  Moore  v.  Fromi(S  MyL  &  Cr.  46.) 

Mr.  Bandall,  amtrii,  relied  on  the  special  contiact;  the  settlement  of  acoooots; 
and  the  release  deliberately  executed  by  the  Petitions  witii  tiie  assistance  d  ft 
professional  adviser. 

[341]  The  Master  of  the  Bolls  [Lord  Langdale].  This  is  a  petition  for  the 
taxation  of  the  bill  of  costs  of  a  solicitor  which  had  been  paid,  on  the  ground, 
that  the  solicitor  being  a  truatee,  is  not  entitled  to  charge  for  professional  business; 
and,  secondly,  that  there  are  overcharges.  As  to  the  first,  there  is  no  doubt  wbatem 
as  to  the  law  on  the  subject : — A  solicitor,  who  ia  a  trustee,  is  not  entitled  to  cbsrgfl 
for  professional  services  which  must  be  assumed  to  have  been  rendered  in  his  charactei 
of  trustee,  unless  there  be  some  special  contract  authorising  him  to  make  the  chux^i 
but  under  a  deed  or  contract  properly  entered  into  and  expressed,  he  may  be  entiUed 
to  his  professional  charges  as  a  solicitOT,  though  he  act  as  a  trustee.  In  several  oasai 
of  wills,  and  amongst  Uiem  t^t  of  Lord  Thurlow,  a  sdicitor  has  been  authtvised  U 
make  his  professiomd  chaiges.  In  M6ore  v.  Frowd  it  was  considwed  dear  fran  thi 
form  of  the  instruments,  that  the  professional  costs  of  the  solicitor  were  not  oomfvised 
in  the  coBts  to  be  allowed ;  but  in  the  present  case  there  is  a  special  contract,  a« 
there  is  no  all^tion  that  it  was  obtwned  by  fraud  or  any  improper  meuu ;  then 
are,  therefore,  no  grounds  for  granting  this  part  of  the  petition. 

With  respect  to  the  other  ground  of  complaint,  it  seems  that  this  bill  of  costs  w* 
not  delivered  until  after  the  time  when  the  relation  of  trustee  and  eedui  qM  inut  hac 
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been  1xt»ght  to  a  olow,  otborwise  it  might  hare  been  open  to  greater  question.  It 
did  not  end  then,  for  on  the  6th  of  September  a  release  was  prepared  on  the  behalf 
of  the  gentleman  who  now  complains,  and  which  was  executed  with  the  advice  of  his 
scdicitOT  twelve  days  after  the  draft  had  been  submitted;  this  settlement  ought  not 
to  be  opened  unless  there  are  errors  to  a  considerable  amount^  or,  as  it  has  been  said 
ID  some  cases,  t^iSS]  unless  the  overohaiges  be  such  as  to  amount  to  evidence  of  fraud, 
[Hii  Lordsbip  nere  referred  to  the  bill  <»  costs,  in  which  there  were  several  charges 
of  about  6s,  8d.  each,  which  he  considered  manifestly  wrong,  and  proceedra.] 
Though  there  are  some  charges  which  I  consider  ought  not  to  be  allowed,  there  is  do 
eoDsiaerable  error.  Ought  I  after  the  parties  have  had  a  fair  opportunity  of  examining 
Uk  bills  hdon  the  execution  of  Uie  releaae,  to  open  this  matterl  I  think  I  ought  not^ 
^  therafore  the  petition  most  be  dismissed. 


[342]   Stkphknbon  t>.  Bowson.   Dee.  7,  8,  13,  1840. 
[8,  C.  10  L.  J.  Ch.  93 ;  4  Jur.  1152.] 

A  teststor  bequeathed  to  A.  B.  all  his  ships  and  money  due  to  him  at  the  time  of  his 
deceau ;  Held,  that  freight,  earned  by  a  ship  under  a  charter-party  executed  alter 
the  date  of  the  will  and  in  respect  of  a  voyage  not  completed  antd  after  the  testator's 
death,  did  not  pass  to  A.  B.  either  as  "  m<»iey  due,"  or  as  incident  to  the  ship. 

TflsUto-  bec|u6au6d  the  dividends,  &&,  of  all  stocks  he  should  be  entitied  to  at  the 
time  of  his  deoease,  in  the  publio  funds.  He  had  £10,000  consols  at  his  death, 
Hdd,  that  tiiis  was  a  speoifio  bequest  of  diat  sum. 

Two  questaons  arose  in  Uiis  cause,  which  were  discussed  upon  exceptions  to  the 
report  of  the  Master ;  Jirttf  whether  the  freight  passed  to  the  i^atee  of  a  ship ;  and, 
secondly,  wbethar  upon  tiie  terms  of  the  will,  a  sum  irf  ooosc^  was  a  speoifio  or  general 
bequest. 

The  testator  being  the  owner,  amongst  others,  of  a  ship  called  the  "  Borodino,"  by 
his  will  dated  the  29th  of  March  1822,  directed  all  his  just  debt*,  funeral,  and 
testamentary  expenses  to  be,  in  the  first  place,  folly  paid  and  satisfied  by  his  executors 
thereinafter  named,  as  soon  after  his  decease  as  oonvenienti^  might  be:  and  he 
bequeathed  to  his  son  John  Bow,  "aUhis  uid  shares  of  ships  and  money  which 
at  the  time  of  his  deoeaae  should  be  due  and  owing  to  him  from  Govem-piq-ment) 
or  from  any  person  or  persons  whomsoever,  to  and  for  bis  own  use  imd  benefit 
absolutely ;  and  he  gave  and'bequeatfaed  unto  his  said  son  John  Bow,  for  and  during 
bis  lifsi  the  use  and  wearing  of  all  his  household  furniture  and  plate ;  and  he  also 
gave  and  bequeathed  to  his  said  son  John  Row  and  his  assigns,  for  and  during  his  life, 
K>r  his  and  their  use  and  benefit,  all  the  dividends,  interest,  and  annual  proceeds  which 
dioold  accrue  due  and  become  payable  after  his  decease,  for  and  in  respect  of  all  such 
Mod  and  property  as  he  should  have  or  be  entitled  to  at  the  time  of  his  deceased,  m  the  Govemr 
meiU  or^Ue  fvmds  or  securities ;  and  he  devised  unto  and  to  the  use  of  his  said  son 
Jc^n  Row  and  his  assigns  fn*  bis  life,  all  his  real  estate,  and  after  the  decease  of  his 
sud  SOD,  he  devised  and  beqaeathed  his  real  estate  and  his  furniture,  plate,  and  stock 
and  pn^erty  in  the  (Jovemment  or  public  funds  or  seouritiea  upon  certain  trusts,  for 
the  b«Mfit  of  the  children  of  his  said  son.  But  in  case  his  said  son  should  die  witb- 
oot  having  issue,  t^en  the  testator  devised  and  bequeathed  his  said  real  and  personal 
otate  upon  certain  trusts  for  the  benefit  of  the  PkuntifT. 

The  will  contained  no  bequest  of  the  residue  of  the  testator's  estate.  J(^n  Bow 
sod  the  Defendant  Dowson  were  the  executors  of  his  will. 

After  this,  and  on  the  29th  of  July  1822,  the  testator  executed  a  charter-party  of 
the  ship  the  "  Borodino,"  to  Messrs.  Sheddon  in  consideration  of  certain  freight  to  be 
psid  when  t^e  voya^  was  completed  The  ship  proceeded  on  her  voyage  to  St. 
Jidm's,  Kew  Brunswick,  and  was  engsged  therein  at  the  time  of  the  de^  of  the 
testator. 

The  testator  died  in  S^tember  1822,  and  in  January  1823  the  voyage  of 
*•  Borodino"  was  completed,  and  the  [3ii]  freight  then  payable  amounted  to  X827. 
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The  first  qaestion,  under  thaee  jarounutances,  ma  whether  this  sum  passed  to  Jdm 

Row  the  legatee  of  the  ship,  or  formed  part  of  the  testator's  eeDeral  estate. 

The  Master  having  considered  this  sum  of  £827  a  specific  legacy,  the  question  now 
came  before  the  Court  on  exceptions  to  his  report. 

Mr.  Pemberton  and  Mr.  Purvis,  for  the  Pluntiff,  contended,  that  the  £637  did  not 
pass  to  John  Bow,  either  as  incident  to  the  ship  "Borodino,"  or  as  money  which  st 
the  time  of  the  decease  of  the  testator  was  due  and  owing  to  him ;  for  the  bequest  of 
the  ship  could  not  carry  the  freight  which  was  not  earned  at  the  death,  and  wfaiidi 
the  legatee  of  the  ship  was  pot  in  a  condition  to  reoorer.  That  even  supposing  the 
exwsntor  to  have  assented  to  the  legacy  of  the  ship,  the  legatee  had  no  means  of 
recovering  the  freight ;  for  there  being  a  charter-party,  the  lien  of  the  owner  became 
lost  by  the  special  contract ;  CoweU  v.  Simpum  (16  Yes.  27fi),  8Aa^  AiUhawg  (1  U. 
&  S.  573).  T\m  legatee  even  after  the  executors'  assent  eoold  not  avail  himBell  of  the 
benefit  of  the  covenant  in  the  charter-party ;  SpUeU  v.  Bmcles  (10  East,  279). 

That  the  bequest  of  a  ship  subject  to  charter-party,  was  like  a  ^ft  of  a  reversion 
subject  to  a  lease ;  the  charterer  had  a  species  of  ownership  which  prevented  the 
legatee  taking  possession  until  the  expiration  of  the  charter-party ;  Trinity  Hau»  v. 
Chrk  (4  M.  &  S.  288) ;  and  that  in  the  case  of  KerswiU  v.  Bishop  (2  Cr.  &  J.  529)  and 
Dem  v.  M'Ghie  (4  Bing.  45),  relied  on  by  the  other  side,  there  was  no  oharter-paily, 
and  [346]  possession  had  been  taken  by  the  mortgagee.  They  argued,  secondly,  that 
the  money  payable  for  freight,  did  not  become  due  and  payable  till  the  voyage  bid 
been  comfdeted,  which  happened  after  the  death  of  the  testator ;  and  that  this  ram 
could  not  therefore  pass  as  money  due  to  the  testator  at  the  time  of  his  decease ;  and 
tiiat  at  all  events,  the  legatee  was  not  entitled  to  the  proceeds  of  the  voyage  widiout 
defraying  the  expenses  in  respect  of  the  ship^  for  wluwh  the  testattv's  exvoaUm  woe 
liable,  and  adopting  all  the  liabilities  under  the  charter-party. 

Mr  Eindersley  and  Mr  Lewis,  conir^.  The  amount  of  the  freight  passed  to  the 
legatee,  John  Bow,  as  incident  to  the  property  of  the  ship ;  Case  v.  Davidson  (5  H. 
&  S.  79).  In  Morriaon  v.  Panrsms  (2  Taunt.  407)  it  was  held,  that  "  If  the  owner  of  a 
ship,  having  chartered  her  for  a  voyage,  assigns  her  before  the  voyage,  though  be 
afterwards  assign  the  charter-party  to  another,  if  she  earns  freight,  the  assignee  of  tiis 
ship  is  entitled  to  the  freight,  as  incident  to  the  ship.  Bat  ne  cannot  sue  on  tbe 
ohi^ter-party  otherwise  than  in  the  name  of  the  assignor." 

A  gross  sum  became  payable  for  freight  after  the  death  of  the  testator,  uwl,  lilm 
the  rent  of  a  house  or  the  dividends  on  stock,  the  whole  passed  to  the  legatee.  The 
case  of  ^^Udi  v.  Bowles  merely  decided  that  the  assignee  of  a  ship  oould  not  sue  in 
his  own  name  on  the  ohartep-party  entered  into  by  his  assignor;  that  did  DQt» 
however,  determine  the  equitame  right ;  the  assignor,  on  being  indemnified,  would 
have  been  bound  to  have  aUowed  the  assignee  to  sue  in  his  name. 

If  John  Row  is  not  entitled  to  the  £827,  as  incident  to  die  ship,  he  is  entitled 
thereto  as  a  debt  due  at  the  testator's  decease ;  they  dted,  on  this  pointy  Civrv. 
Can  (1  Men  541). 

The  Master  of  the  Bolls  said,  that  the  case  was  certainly  not  free  from 
difficulty ;  but  that  he  was  of  opinion,  that  the  amount  payable  for  freight  was  not  a 
debt  due  to  the  testator  at  the  time  of  his  death,  for  no  debt  accrued  until  the  service 
which  the  testator  had  contracted  to  perform  had  been  completed,  and  which  did  not 
happen  till  after  his  death. 

That  it  had  been  argued,  that  the  prospect  or  expectation  of  a  debt  to  arise  from 
the  use  <A  the  ship  under  the  charter-party,  was  to  be  considered  annazed  and  incident 
to  the  ship ;  and  though  it  had  been  decided  that,  under  certain  droumatanoes,  freuht 
would  pass  to  a  mortgagee  in  possession,  and  to  the  vendee  of  a  ship,  and  thoughbis 
Lordship  thought  the  freight  might  be  the  subject  of  a  specific  bequest,  yet  that  this 
was  not  the  question  here ;  the  rml  point  being,  whether,  under  a  will,  not  mentiooiog 
freight  at  all,  freight,  which  became  due  after  the  testator's  death,  passed  to  the 
l^atee  of  the  ship.  That,  here,  the  ship  was  subject  to  a  contract  made  after  the 
date  of  the  will,  and  which  otrntract  it  was  the  duty  ctf  the  executor  to  see  performed, 
and  for  the  performance  of  which  the  testator's  estate  was  liable ;  and,  under  these 
ciroumstances,  he  could  not  suppose  that  the  testator  intended  that  the  freight  which 
was  to  be  earned  at  the  expense  of  his  estate,  should  pass  to  the  legatee. 

That,  npon  the  best  ccmaidoation  that  he  could  give  to  the  case,  he  thought  that ' 
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tbe  bright  of  tiie  ship  did  not  appear  to  be.  so  incident  or  so  annexed  to  the  [347] 
ship,  (□  this  case,  as  to  pass  to  the  legatee  as  part  of  his  specific  legacy. 
'  The  seoond  qaeabioD  was  as  follows : — There  was  standing  in  the  bank  books,  in 
the  name  of  the  testator  at  the  time  of  his  decea^,  a  suin  of  £10,600,  lOs.  3d.  consols ; 
aod  the  question  was,  whether  the  sum  passed  as  a  speoific  legacy  under  the  bequest 
nmtained  in  the  testator's  will,  of  "  all  the  dividends,  interest,  and  proceeds  which 
■bould  accrue  due  and  become  payable  after  his  (the  testator's)  decease,  for  and  in 
reject  of  all  sueh  stock  and  property  that  he  should  have  or  be  entitled  to  at  the 
time  of  his  decease,  in  the  Govemment  or  public  funds  or  seourities." 

The  Master  oonsideFed  it  a  specific  legacy,  and  exceptions  were  taken  to  his 
i^ort. 

Mr.  Kindersley  and  Mr.  Lewis,  in  support  of  the  exceptions,  ar^ed  that  this  was 
a  geaeral  and  not  a  speoific  legacy ;  for  it  was  not  a  gift  of  any  particuhu-  stock  wfaidi 
tJw  testator  bad  at  the  time  of  making  his  will,  but  of  the  stock  which  he  might 
hsppen  to  have  at  his  death.  That  it,  therefore,  wanted  the  quality  necessary  for 
constituting  a  specific  legacy,  viz.,  a  capability  of  being  adeemed.  They  insisted  that 
the  case  of  PwrroU  v.  Wonjmdi  (1  J.  &  W.  594)  was  precisely  in  point :  there  a  testator 
rocitapg  that  he  had  £1500  5  per  cents.,  gave  it  to  A.,  and  then  gave  to  B.  all  other 
his  stocks  that  he  ndxht  be  possessed  of  at  his  death.  The  latter  bequest  was  held 
not  specific:  and  Sir  Thomas  Plumer,  in  giving  judgment,  sud,  "The  deficiency  of 
the  residuary  estate  to  satisfy  the  debts,  which  gives  rise  to  the  question  whether  the 
gift  of  the  residue  of  the  stock  is  specific  [34^  or  not.  Now  the  words  are  in  their 
natiUQ  general,  comprehending  not  only  the  stock  that  he  had  at  the  time  of  making 
his  wfll,  but  all  that  he  might  subsequently  acq^uire ;  if  he  had  sold  out  and  bought 
■um,  that  would  have  been  indoded.  But  has  it  ever  been  decided  that  sueh  words 
woald  constitute  a  specific  legacy  1  The  ordinary  criterion  of  a  spedfic  bequest  is,  that 
it  is  liable  to  ademption ;  that  if  the  thing  bequeathed  is  once  gone,  it  is  lost  to  the 
l^tee.  That  criterion  ftiils  here ;  for  it  would  equally  pass  stock  acquired  afterwards. 
Can  it  be  said  that  a  will  made  now,  can  contain  a  specific  bequest  of  what  may  be 
bought  hereafter  \  of  what  does  not  now  exist  ?  In  a  certain  sense,  it  may  be  said 
^t  I^acies  of  kind  are  specific ;  as,  a  legacy  of  all  the  testator's  cattle,  or  all 
hia  personal  pnqwrty  at  his  death;  but  it  is  not  specific  unices  you  can  fix  on  the 
indiridoal  thing  given.  But  here  it  is  general ;  tiie  testator  did  not  mean  it  to  be 
confined  to  the  stock  he  had  at  the  tame ;  he  meant  this  daughter  to  be  more  largely 
provided  for." 

Ur.  Pembeiton  and  Mr.  Pnrvis,  cimfrift^  contended  Uiat  fchis  legacy  iras  a  specific 
l^^y.  That  the  poanlnlity  of  ademption  was  not  an  aoenrate  test  of  a  lency  being 
specific ;  for  in  many  instances  bequests  of  property  which  the  testator  might  possess 
at  his  death  had  been  held  specific ;  thus,  a  bequest  of  all  the  testator's  fnmiture, 
or  property  at  a  particular  house  or  place  at  the  testator's  death,  had  refwatedly 
held  speoific ;  so  a  gift  of  all  the  horses  which  a  testator  might  have  in  his  stable 
St  his  death.  FoiAmmt  v.  Tyler  (9  Price,  98).  That  the  quality  necessary  to  constitute 
a  specific  l^;acy  was,  that  it  should  be  separated  from  the  testator's  other  property ; 
and  that  the  instance  of  the  ship,  which  had  [349]  been  discussed  in  this  very  case 
npm  the  former  exceptions,  was  decisive  of  t^s  question.  On  this  point  S3l^ 
T.  Ferry  (7  Ves.  e28X  SmmoM  v.  V<aim£e  (4  Bro.  C.  C.  345),  Brtmsim  v.  Winier 
(Aasbler,  57),  and  Williams  on  Executors,  744,  were  cited. 

The  Mastir  or  thb  Rolls  [Lord  Laiigdale].  This  bequest  has  been  fonnd  by 
the  Master  to  be  a  specfio  bequest;,  wid  hia  finding  is  objected  to  because  the  testator 
refers  to  such  stock  as  he  might  have  at  his  death,  and  not  to  that  which  lie  had  at 
tbe  di^  of  his  will.  It  was  said,  in  argument,  that  there  oonld  not  be  a  spetnfic 
kigsey  of  anything  which  the  testator  had  not  at  the  date  of  his  will.  I  am  of 
i^ion  that  the  propoeition  cannot  be  maintained :  for  a  specific  legacy  is  something 
dHtinguisfaed  from  the  rest  of  the  testator's  estate ;  and  it  is  sufficient  if  it  can  be 
RMcified  and  distinguished  from  the  rest  of  the  testator's  estate  at  the  time  of  his 
osoease.  The  question  whether  a  legacy  is  specific  implies  the  question  of 
ademption,  or,  at  least,  very  much  so ;  but  I  think  it  has  never  been  laid  down,  that 
tiim  can  be  no  such  thing  as  a  speoific  legacy,  in  a  case  in  which  the  testator 
hnnaelf  snflfidently  sneeifies  and  distmgnishee  it  from  the  rest  of  his  property  at  the 
tine  (rf  his  own  deatn.   There  are  certainly  continued  instanoea  ol  specific  things  of 
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tiiat  nature  being  given ;  and  in'vbioh,  I  believe,  no  doubt  has  ever  existed  ot  tbcor 
being  specific,  aa  the  case  put  by  Chief  Baron  Richards  (ForUame  v.  Tyler^  9  Price,  98) 
of  a  bequest  of  the  horses  which  the  testator  had  in  his  stable  at  the  time  of  hii 
death :  the  common  case  of  a  bequest  of  all  the  plate  which  should  be  at  a  certain 
house  at  the  time  of  the  testator  s  death ;  or  a  library  or  collection  of  books  [360] 
which  the  testator  should  have  in  a  particular  room :  or  of  all  the  testator's  wearing 
apparel  and  takings  of  that  sort.  (See  the  cases  1  fioper  on  Legacies,  216,  216.) 
Tnese  cases  seem  directly  in  point  The  particular  quality  which  constitutes  their 
specific  nature,  being  this,  that  they  are  things  which  the  testator  has  deariy 
distinguished  and  separated  from  the  rest  of  his  estate  at  tiie  time  d  his  deatL  I 
am  therefore  of  opinion  tiiat  this  is  a  specific  legacy. 


[360]  Bbcki  v.  Whitwobth.  Nov.  12, 1840. 

Under  the  12di  Order  (1828),  the  Master  has  authority  to  enlarge  the  tame  for 
making  his  report  more  than  once ;  and  a  second  enlargement,  made  after  the 
expiration  of  the  fortnight^  but  before  the  expiration  of  the  time  limited  by  the 
first  certificate,  is  regular. 

On  the  7th  day  of  July  1840  the  Defendant's  answer  was  referred  tw  imperta- 
nence  upon  exceptions  taken  thereto  by  the  Plaintiff. 

the  12Ui  General  Order  (1828)  (Ord.  Can.  8),  where  any  order  is  made 
referring  any  jdeading  for  impernnenoe,  &c.,  it  is  to  be  oonsidered  as  abandcmeii 
unless  the  Buster's  report  be  procured  within  a  fortnight,  "  or  unless  tiie  Master  shall 
within  the  fortnight  certify  that  a  further  time,  to  be  stated  in  his  oertifioatei  is 
necessary  in  order  to  enable  him  to  make  a  satisfactory  report.'* 

The  fortnight,  in  this  case,  would  have  expired  on  the  2lBt  of  July,  but  previous 
thereto,  on  the  20th  of  July,  the  Master  certified  that  a  week's  further  time  was 
necessaiT  to  enable  him  to  make  a  satisfactory  report. 

[361]  On  the  27th  of  July  1840  the  Master  again  certified  that  a  fortni^t's 
further  time  was  necessary  to  enable  him  to  make  a  satisfactory  report. 

On  the  8th  of  August  the  Master  was  attended  by  counsel  for  the  parties,  when  it 
was  objected  he  had  no  jurisdiction  to  enlarge  the  time  twice.  He,  however,  over- 
ruled die  objection,  and  certified  that  the  answer  was  impertinent. 

It  was  now  moved  on  behalf  of  the  Defendant^  that  tiie  certificate  d  die  8th  of 
Angns^  and  if  necessary  the  oertifioate  of  the  27th  oi  July,  might  be  diaohszged  and 
taken  off  the  file. 

Mr.  Loftus  Wigram,  in  support  of  the  motion.  By  the  12th  Order,  the  Master 
has  jurisdiction  to  enlarge  the  time  for  making  hie  report  but  once,  and  by  the  12th 
Order  the  exceptions  are  to  be  oonsidered  as  abandoned  if  the  report  be  not  obtained 
within  .tJie  further  time  stated.  Having  once  enlarged  the  time,  the  Master  had  no 
further  power  to  enlarge  it,  for  it  had  been  now  decided  that  the  Master  has  nojuris- 
diction  to  dispense  with  or  relax  the  General  Orders  of  the  Court ;  Smith  v.  frdi^ 
(S  MyL  &  Cr.  244),  Hoyd  v.  fFait  (4  Myl.  &  Cr.  267).  At  any  rate,  by  the  express 
terms  of  the  order,  the  Master  has  only  the  power  of  certifying  "  wiUiin  the  fort- 
night." If  any  other  construction  were  put  upon  the  12th  Order,  the  Master  nught 
indefinitely  postpone  deciding  the  question,  and  the  inoonvenieDoe  vhieh  Uiis 
General  Oraer  was  intended  to  remedy  would  be  continued. 

Mr.  Pemb^ton  and  Mr.  Stinton,  caUr&t  contended,  first,  that  it  was  too  late  to 
object  to  the  oertafioate  of  [362]  the  27th  of  July,  after  the  Master  had  made  his 
report,  and  had  certified  that  the  answer  was  impertinent ;  and  that  the  Defendadt 
had  by  his  conduct  therefore  waived  the  objection. 

Secondly,  that  the  Master  had  not  exceeded  his  power  by  making  a  seoond 
certificate  to  extend  the  time;  this  was  the  opinion  of  the  Court  in  the  case  ol 
Davis  V.  Franklin  (2  Beavan,  369).  They  also  cited  BwreU  v.  NiduHun  (6  Sim.  212)^ 
and  MUXbamke  v.  Stevens  (8  Sim.  160). 

Mr.  Loftus  Wigram,  in  reply. 

Thb  Master  of  the  Bolls  [Lord  Langdale]  said,  that  the  objection  a«  to 
jurisdiction  having  been  raised  boore  the  Iiuster,  and  having  been  overruled  bj 
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him,  the  Defandant  could  not  now  be  considered  as  having  waived  it,  and  it  was 
thenfore  competent  for  him  now  to  raise  it ;  but  upon  the  construction  of  the  12th 
Order  his  Lordship  oonsidered  that  the  Master  had  aathority  to  make  die  second 
oarder:  he  thereCwe  refused  the  motion  widi  oosta. 


[803]   FSLLOWXS  0.  DnsK.   Nov.  20,  Dee,  23,  1840. 

liberty  being  given  to  amend,  the  bill  was  amended  by  striking  out  the  names  of 
several  Co-pl&intiffs,  and  suing  bygone  on  behalf,  &c.,  of  the  others.  Held,  irregular : 
but  the  Court  allowed  the  amendment  to  stand,  security  being  ^ven  for  costs. 

FliiBtifi  ordered  to  give  security  for  the  costs,  allowed  to  deposit  money  instead  of 
giving  such  security,  and  a  reference  made  to  Master  to  approve  of  a  proper  sum. 

Liberty  being  given  to  the  Plaintiffs  to  amend  tiieir  bill  with  cost^  an  amend- 
lunt  was  made,  whereby  the  names  of  thirty  Co-plaintifb  were  struck  out,  and 
Um  remaining  Plaintiff'  was  made  to  sue  on  behalf  (rf  himself  and  all  other  the 
parties  to  a  certain  agreement,  mentioned  in  the  pleadings,  except  the  Defendant. 

Mr.  Grove  now  moved  that  Uie  amended  bill  might  be  taken  off*  the  file  widi 
ootts  (rf  suit,  on  the  ground  that  the  amendment  was  unwarranted  by  the  order. 

Mr.  Wray,  ctmirit. 

The  liAfiTER  OE  THE  ROLLB  [Lord  Langdale].  It  is  clear  what  ought  to  be  done 
ia  diis  motion ;  the  Plaintiffs  obtained  liberty  to  amend  their  bill,  and  in  doing  so 
diey  have  struck  out  some  of  their  own  names ;  by  which  means  the  persons,  who, 
before  Uie  amendment,  were  liable  to  the  payment  of  the  costs  of  the  suit,  have 
rendered  themselves  free.  This  [n^>ceeding  was  clearly  irregular,  but  if  leave  had 
been  uked  to  amend  in  this  form,  it  would  have  been  grantM  upcm  tenns.  As  the 
irrecolarity  complained  of  is  such  as  may  be  repaired,  I  think  uiat  no  ot^er  order 
sbomd  be  made,  except  that  security  uionld  be  given  for  the  coats  of  the  suit. 
There  seems  do  other  way  of  setting  the  matter  right. 

Dtt.  23.  Mr.  Wray  moved  for  liberty  to  pay  £120  into  Court,  instead  of  giving 
secority  for  costs,  in  order  to  save  the  [354]  expense  of  ^ving  a  bond.  He  stated 
^t  the  usual  amount  for  which  security  for  costs  was  given  oeing  £100,  the  sum 
proposed  (£120)  would  cover  the  expense  of  making  the  deposit,  and  of  taking  the 
iBoney  out  of  Court  again. 

Mr.  Grove,  em/nk.  This  is  not  the  case  of  securiW  bein^  siven  for  costs  by  a 
psrty  out  of  the  jurisdiction,  which,  by  the  General  Orders,  is  limited  to  £100,  but 
cf  a  security  for  all  ^e  costs  already  incurred  in  the  suit ;  it  docs  not,  therefore, 
appearthat  the  £120  would  be  sufficient.   He  cited  Witts  v.  Campbell  (12  Ves.  492). 

The  MAerrER  or  the  Bolls  p^ord  Langdale],  The  onlv  question  is  as  to  the 
amount  to  be  paid  into  Court,  for  it  can  never  be  contended  that  security  for  costs  is 
better  than  the  money  itself.  If  the  parties  cannot  agree  on  the  amount,  it  must  be 
nferred  to  the  Master  to  aj^rove  of  a  proper  sum  to  be  paid  into  Couit  as  a  security 
for  ^e  costs ;  that  sum  must  be  paid  into  Court,  and  carried  to  tiie  credit  of  the  cause 
to  so  account  of  costs. 


[366]  Hknlky  v,  Stonx.  Dec  4,  1840. 
[For  subsequent  proceedings,  see  4  Beav.  386.] 

A  tall  for  redemption  cannot  be  sustained  by  a  party  having  a  partial  interest  in  the 
tqnity  of  redemption,  in  the  absence  of  the  other  parties  interested  in  it. 

A  person  partially  interested  in  an  estate,  may  maintain  a  suit  to  aet  aside  a  convey- 
aoee  of  such  interest  fraudulently  obtained  from  him,  without  making  the  othw 
psrsonf  interested  in  the  estate  partdes. 

A  mrson  having  a  partial  interest  in  a  real  estate  which  was  subject  to  a  mort^pige 
ulw;iiu  diat  such  partial  interest  had  been  fraudulently  aoquir«d  from  him  by  uie 
Defennnt^  who  had  also  got  from  the  mortgagee  an  assignment  of  the  mortgaged 
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interest,  filed  a  bill  for  relief  in  respect  oi  the  fraud,  and  for  a  redemption.  Held, 
that  all  the  pereonH  interested  in  the  equity  of  redemption  were  necessary  jMities 
to  the  auit. 

The  bill  stated  that  Thomas  Grayling,  being  possessed  of  an  estate  which  was 
subject  to  a  mor^ge  for  the  sum  of  £200,  devised  it  to  Bye  and  Marchant  npra 
trust,  to  permit  Mary  Middleditch  to  enjoy  it  for  life,  wiUi  remainder  to  the  use  of 
the  Plaintiff  in  fee. 

That  Stone  under  a  power  of  attorney  fraudulently  obtained,  oollasively  sold  sod 
conveyed  the  property  to  Mrs.  Thurley.  That  Mrs.  Thurley  paid  off  the  mortgage  d 
X200,  and  had  it  assigned  to  a  trustee  for  her.  The  bill  prayed  that  the  power  of 
attorney,  and  the  conveyance  by  Stone  might  be  declared  fraudulent,  and  that  oq 
payment  of  the  £200  and  interest,  the  property  might  be  reconveyed  to  the  PlaiDtiff. 

Marchant,  the  surviving  trustee,  was  not  made  a  party  to  this  bill. 

The  Defendant  put  in  a  plea  to  the  whole  bill,  setting  forth  the  will  of  the  testator, 
whereby  it  appeared,  that  the  first  trust  of  the  real  estate  was  to  raise  a  sum  of  £150, 
and  pay  it  to  the  executors  or  administrators  of  John  Grayling  Bichardsou.  It 
arerred,  that  this  sum  had  not  been  raised  or  satisfied,  and  pleaded  that  the  Plaintiff 
had  not  made  Marchant,  in  whom  the  legal  estate  subject  to  the  mortgage  was  vested, 
or  any  perf36l^]^nal  reweaentatives  of  J.  6.  Richardson  parties  to  the  bill 

Mr.  Femberton  and  Mr.  James  Russell,  in  support  of  the  plea. 

Mr.  Kindersley  and  Mr.  Mylne,  corUrlt. 

The  Master  of  the  Roli^  [Lord  Lan^dale].  The  plea  in  substance  is  this,  that 
the  trustees  of  a  charge  on  the  estate  anterior  to  the  interest  claimed  by  the  Pl&intifE^ 
and  the  persons  beneficially  entitled  to  that  charge  are  not  parties  to  this  bill.  If 
this  had  been  a  bill  merely  for  relief  in  respect  of  the  particular  fraud  imputed  to  the 
Defendant,  I  conceive  it  clear,  that  the  other  persons  would  not  be  necessary  parties ; 
but  the  bill  is  not  so  confined ;  the  property  was  vested  in  a  mortg^ee,  who  was 

frevailed  on  to  assign  it  to  a  trustee  lor  the  benefit  of  Mrs,  Thurley ;  and  the 
'laintiff,  not  content  with  askina;  relief  with  respect  of  the  interest  which  she  says 
was  fraudulently  dealt  with  by  toe  Defendant^  asks  also  an  assignment  of  the  mort- 
gaged interest  nom  Mrs.  Thurley ;  so  that  this  bill,  besides  being  for  relief  in  respect 
of  a  fraud,  is  also  a  bill  for  obtaining  an  assignment  of  the  mortgaged  premises,  on 
payment  of  the  money  due,  and  which  I  cannot  distinguish  from  a  Dill  for  Uie 
.redemption  of  the  mortgage.  If  this  be  a  bill  for  redemption,  we  are  to  consider 
whether  the  other  persona  are  necessary  parties,  and  whether  this  suit  can  go  on  in 
their  absence?  It  is  said,  that  no  harm  can  result  from  one  of  several  persona 
interested  in  the  equity  of  redemption,  being  allowed  to  redeem  in  the  absence  of  the 
othera.  I  cannot  say  I  am  satisfied  of  that,  but  I  am  warranted  in  saying,  that  a 
compulsory  bill  for  redemption  cannot  be  maintained  in  this  Court  by  a  party  [367} 
having  a  partial  interest  u  the  equity  of  redemption,  in  the  absence  of  the  other 
parties  interested  therein  ;  and  no  authority  for  such  a  proceeding  has  been  produced. 
It  is  contended,  tiiat  t^e  alleged  fraud  ms^es  this  case  an  exception  to  the  rale,  but 
in  the  argument  of  pleas  and  demurrers,  allegations  of  fraud  are  onl^  assumed  for 
the  purpose  of  arguing  the  question  raised  by  the  plea  or  demurrer ;  it  can  nevw  be 
assumed,  that  the  party  has  in  fact  been  guilty  of  a  fraud  which  is  merely  charged, 
for  when  it  comes  to  the  proof  it  may  ultimately  turn  out  to  be  without  any  founda- 
tion ;  I  cannot  therefore  say  that  the  particular  charges  of  fraud,  contained  in  this 
bill,  are  to  be  brought  into  consideration  in  determining  the  question,  whether,  iu 
point  of  law,  this  plea  can  be  sustained.  Considering  this  to  be  a  bill  partly  iot 
redemption,  the  plea  must  be  allowed,  with  liberty  to  amend. 


[357]  Ord  p.  Whttk.   Dec  16,  17, 1840. 

The  assignee  of  a  chose  en  aelim,  the  assignment  of  which  is  available  only  in  equity,. 

takes  subject  to  all  the  equities  which  subsist  against  the  awignor. 
On  shewing  cause  against  dissolving  the  common  injunction,  affidavits  are  admissible 

to  prove  facts  alleged  by  the- bill,  but  which  are  neither  admitted  nor  denied  by 

the  answer.  Sembte. 
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This  oaiue  eame  before  the  Court  on  a  motiou  to  diawWe  the  common  injunctioii, 
obtuned  foe  want  of  anaver,  the  Plaintiff  having  undertaken  to  shew  eauae  off  the 
merits. 

So  for  as  appeared  from  the  admitted  statements,  the  facts  cd  the  ease  were  as 
ff^wB  i—Oa.  the  19th  (rf  Aagnst  1825  the  Plaintiff  executed  a  bond  to  Mr.  Atten- 
boroogh  for  securing  the  repayment  of  a  sum  of  £3000,  and  contemporaneously  he 
executed  a  deed  for  Keeping  up  a  policy  of  assurance  on  his  life. 

[368]  By  a  deed  of  the  19th  of  November  1830,  made  between  the  executors  of 
Attenborough  of  the  first  part ;  the  Plaintiff  of  the  second  part ;  and  Mr.  Shuttle- 
worth,  the  solicitor  of  the  Plaintiff,  of  the  third  part ;  after  reciting  that  the  sum  of 
£3000  was  still  due,  and  that  the  Plaintiff  had  applied  to  and  requested  Shuttleworth 
to  pay  off  Uie  same,  the  executors  of  Attenborough,  io  consideration  of  £3000 
expressed  to  be  raid  to  iheok  by  Shuttleworth,  assigned  to  him  the  bond  and  policy, 
aod  the  Plaintaff  thereby  covenanted  with  Shuttleworth  to  pay  the  £3000,  and 
interest  and  the  premiums. 

The  execution  of  this  deed  was  attested  by  two  witnesses,  described  as  clerks  of 
Mr.  Shuttleworth. 

On  the  Iflt  of  June  1835  Shnttlewcnth  assigned  this  bond  and  policy  to  Bawsoa, 
u  a  collateral  security  for  a  sum  of  X3000,  which  he  also  secured  by  a  mortgage  of 
his  real  property,  and  by  a  policy  for  £1000 ;  the  bond,  policy,  and  deed  were  there- 
upOD  deuvered  over  to  Dawson. 

In  February  1840  Dawson's  solicitor  gave  notice,  by  letter,  to  the  Plaintiff  of 
this  assignment  in  answer  to  which  the  Plaintiff's  solicitor  wrote  to  say  that  the  bond 
bad  been  paid  off  many  years  ago. 

In  August  1839  Shuttleworth  had  mor^aged  some  other  ^perty  not  comprised 
in  the  deed  of  1836  to  the  Defendants  Messrs.  White  and  ^irrett,  to  secure  the 
iqiayment  of  £2500 ;  and  in  September  Shuttleworth  mortgaged  the  whole  of  his 
rttl  jiroperty  to  the  Defendants  Messrs.  White  and  Borrett,  for  securing  moneys  not 
exeeeding  £2000.  These  securities  being  inadequate,  Shuttleworth  assigned  to  the 
Defendants  Messrs.  White  and  fiorrett  uie  policy  for  £1000,  previously  assigned  to 
Dawson,  as  130S]  a  further  security  for  the  sums  oi  £2500  and  £2000,  whi<£  were 
due  to  them. 

Messrs.  White  and  Borrett,  having  notice  from  Dawson  that  the  Plaintiff  alleged 
that  the  bond  had  been  paid,  negooiated  with  Dawson  for  a  transfer  of  his  securities ; 
and  on  the  23d  of  May  1840,  in  consideration  of  £2800,  Dawson  assigned  to  Messrs. 
AVhite  and  Borrett  the  bond  and  policy  for  £3000,  and  the  mortgage  securities. 

In  June  1840  Messrs.  White  and  Borrett  sold  the  property  comprised  in  the  deed 
of  June  1635  for  £2027,  which,  after  payment  of  the  expenses  amounting  to  about 
£50,  they  retained  in  discharge  of  their  debt. 

The  Defendants,  Messrs.  White  and  Borrett  also  recaved  a  sum  of  £1000  in 
respect  of  the  p<^cy  assigned  to  them.  They  afterwards  commenced  an  action  at 
law  against  the  PUuntiff  upon  the  bond,  in  the  name  of  Attenborou^  to  recover  the 
amount,  and  io  which  they  recovered  judgment  pending  this  suit. 

The  Plaintiff  Ord  filed  this  bill,  alleging  that  between  the  month  of  May  1828  and 
July  1829,  he  had  furnished  Shuttleworth  and  his  partners,  who  were  his  solicitors, 
with  moneys  amounting  to  £3188,  for  the  purpose  of  being  applied  in  payment  of  the 
amount  due  on  the  bond  to  Attenborough.  That  it  was  paid,  and  that  the  bond 
oQght  to  have  been,  and  that  ShuttJeworth  had  informed  him  that  it  had  been, 
cupelled.  That  he  had  no  recollection  of  having  executed  the  deed  of  November 
1830,  which,  he  alleged,  must  have  been  executed  four  or  five  years  after  the  date, 
«8  the  witnesses  who  represented  themselves  to  be  the  clerks  [360]  of  Shuttleworth 
were  not  in  bis  service  until  many  years  after  the  date  of  that  deed. 

The  Plaintiff  prayed  a  declaration  that  the  assignment  August  1839  of  Shuttle- 
wtffth  to  Dawson  might  be  declared  fraudulent  and  void ;  tiiat  it  might,  toother 
vidi  the  bond  and  policy,  be  delivered  up^  and  for  an  injunction  to  restrain  the 
action  at  law. 

The  Plaintiff  obtained  the  common  injunction  for  want  of  .answer.  The 
IMendants,  Messrs.  White  and  Borrett,  put  in  their  answer,  whereupon  they  moved 
to  disBolve  the  injunction,  and  against  which  the  Plaintiff  now  shew^  cause. 

The  Defendants,  by  their  answer,  disavowed  any  knowledge  at  any  fraud,  and 
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Stated  that  they  did  not  know  whether  the  Plaintiff  had  employed  Shuttleworth  & 
Go.  as  his  solicitors,  or  whether  be  had  made  the  payments  stated  in  the  biU ;  but 
they  said  that  the  deed  of  Kovember  1830  ap^^tred  to  be  executed  by  tibe  Plahitifl^ 
and  that  there  was  nothing  in  it  to  excite  suspicion  :  and  that  a  reoeipt  for  £9000,  as 
paid  to  Attenborough  by  Shuttleworth  aiqieared  indoraed  thereon ;  they  alleged,  that 
the  Flaintiff,  being  a  party  to  and  execating  the  deed  of  NoTember  1830,  enabled 
Shuttleworth  to  deal  with  it  as  a  genuine  and  l>ond  jide  deed  and  assignment  of  the 
bond  and  policy  ;  but  they  said  they  did  not  know,  &e.,  and  they  neither  admitted 
nor  denied  the  allegation  as  to  the  attesting  witnesses  to  the  deed  of  November  1830 ; 
they,  however,  admitted  that  before  completing  their  arrangements  with  Dawson, 
they  had  notice  that  the  Plaintiff  disputed  bis  liacnlity  on  the  bond ;  but  they  alleged 
that  Dawson  had  no  notice  at  the  time  of  advancing  the  £3000,  and  that,  therefcHpe, 
they  were  entitled  to  protect  themselves  by  Dawson's  [361]  want  of  notice.  There 
were  other  facts  of  which  they  were  ignorant,  and  which  they  neither  admitted  nor 
denied. 

Affidavits  were  made  on  behalf  of  the  Plaintiff  by  the  two  attesting  witDoaaes  of 
the  deed  of  November  1830  (being  the  assi^inment  from  Attenborough  to  Shuttle- 
worfch,  in  which  they  were  reinresented  as  being  the  clerks  of  Shuttiewortb)  to  shew 
(hat  they  entered  the  service  of  Shuttleworth,  the  one  in  April  1834,  and  the  otiier 
in  January  1835.  An  affidavit  was  also  made  by  the  Plaintiff,  which  it  was  proposed 
to  read  as  to  facts  and  circumstances  alleged  by  the  bill,  but  of  which  the  Defenoants, 
by  their  answer,  professed  themselves  ignorant  and  which  they  neither  admitted  nor 
denied. 

Mr.  Pemberton  and  Mr.  Bird,  in  support  of  the  injunction. 

To  support  the  injunction,  it  is  not  necessary  that  the  Court  should  find  a  case 
which  would  entitle  the  Plaintiff  to  relief  at  all  events.  It  is  quite  sufficient,  if 
the  Court  finds  upon  the  pleadings  and  upon  the  evidence,  a  case  which  m&kea  the 
transaction  a  proper  subject  of  investigation  in  a  Court  of  Equity,  GktacoU  r  Long 
(3  Mylne  &  Gr.  466);  and,  though,  "if  there  be  a  legal  debt  and  only  some 
equitable  ciroumstancea  upon  which  the  injunction  is  sought,  the  Court  will  not 
allow  the  debtee  to  retain  the  moner  in  hie  own  hands;"  yet  where  the  question  is, 
whether  there  is  a  debt  at  all,  the  Court  will  continue  the  injunction  without 
obliging  the  Plaintiff  to  bring  the  money  into  Court ;  The  Earl  of  MiUtoum  v.  Stewart 
{R.  18).  An  assignee  of  a  Iwnd,  or  other  chose  in  action  not  assignable  at  law,  takes 
8ub-[362]'ject  to  all  the  equities  subsisting  between  the  obligor  and  obligee ;  SmaU 
V.  Stokes  (4  Price,  161),  Gdes  v.  Jones  (2  Vem.  692),  Priddy  v.  Rose  (3  Mer.  86).  And 
if  the  bond  has  been  paid,  a  purchaser  even  without  notice  cannot  avail  hunaelf  of  it ; 
Twton  v.  Benson  (1  P.  Wms.  495),  where  it  was  said,  "Supposing  a  man  should 
assign  over  a  satisfied  bond  as  a  security  for  a  just  debt,  the  assignee  could  not  set 
up  uiis  bond  in  equity,  which,  being  satisfied  before,  could  receive  no  new  force  from 
the  assignment.  That  it  was  incumbent  on  anyone  who  took  an  assignment  (tf  a 
bond,  to  be  informed  by  the  obligor  concerning  the  matron  due  upon  end)  bond, 
which,  if  he  neglected  to  do,  it  was  his  ovn  fou^  and  he  should  not  take  advantage 
of  his  own  Icums," 

Shuttleworth  was  subject  to  idl  the  equities  between  the  Plaintiff  and  Atten- 
borough, and  in  addition,  to  those  to  which,  as  solicitor  to  the  Plaintiff,  he  had 
rendered  himself  liable.  In  the  next  place  Dawson  and  the  Defendants,  taking  but 
a  chose  in  action,  are  liable  to  all  the  previous  equities;  the  Defendants  also,  who 
had  notice  of  the  Plaintiff's  disputing  the  debt,  were  bound  to  make  proper  inquiries 
and  obtain  the  concurrence  of  the  obligor  of  the  bond,  and  they  cannot  ^elto- 
themselves  either  by  the  want  of  notice  in  Dawson  or  by  their  own  wilful  iguOTanoe. 
The  Defendants  have  received  from  the  sale  of  the  estates  and  from  the  policy,  nearijr 
sufficient  to  dischurge  the  debt. 

If  the  affidavits  be  admitted,  the  whole  of  the  all^tions  in  the  Inll  would  be 
proved ;  and  by  the  praotioe  of  the  Court,  they  are  admissible  to  prove  circumstances 
neither  admitted  nor  denied  by  the  answer.  In  Addis  v.  [963]  Campbell  (1  Beavan, 
258),  affidavits  were  admitted,  to  this  extent,  on  a  motion  for  the  proauctaon  of 
papers;  so  in  Farrer  v.  Evichinson  (3  Younge  &  Coll.  706),  affidavits  were  admitted 
to  the  same  extent  on  a  motion  to  pay  money  into  Court.  The  rule  is,  that 
affidavits  cannot  be  used  to  contradict  the  answer;  but  allegations,  whidi  the 
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tnswfff  neither  admits  nor  denies,  or  which  are  not  noticed  by  the  answer,  may  be 
|MOTed  by  affidavit,  Morgan  v.  Goode  (3  Mer.  10),  Jeffeiys  t.  SmUh  (I  Jac.  &  W.  298). 

Thwe  ia,  therefore,  enough  of  doubt  and  saB|ucion  in  this  case  to  induce  the 
Court  to  ecmtiDue  the  injunction,  and  that  without  putting  the  Plaintiff  upon  any 
terma. 

Mr.  Kindersley  and  Mr.  G.  Turner,  eontrii,  contended  that  «rea  if  the  bond  had 
been  really  paid,  still  the  Defendants  would  be  entitl«d  to  reoorer;  for  the  Plaintiff, 
Inr  ezecQtuff  tiie  deed  of  Novemh&c  1830,  had  thweby  recognized  the  exiRtence  of 
toe  debt^  and,  by  concurring  in  its  assignment,  had  precluded  nimself'  from  disputing 
it,  they  indated  nerertiieless,  that  there  was  no  evidence  whatever  of  its  having  been 
piid,  exoept  the  affidavit  of  the  Plaintiff,  which  was  inadmissible  in  evidence. 

That  tfaie  was  not  the  case  of  assignees  of  a  chose  in  action,  for  the  obli^r  joined 
is  the  original  assignment :  nor  was  uie  bond  in  its  nature  available  only  m  equity, 
ior  at  law  the  Defendant  had  a  right  to  sue  in  the  name  of  the  obligee,  and  a  Court 
of  law  would  set  aside  a  release  executed  by  the  obligee  to  defeat  the  assignee.  Legh 
T.  Le^  (1  Bos.  &  P.  447),  Spicer  v.  Todd  (2  C.  &  Jer.  166),  »^»fe-[364]-Aeod  v.  Hughes 
(2  Cr.  &  M.  316),  Emtry  v.  ifwute  (10  Bing.  23).  That  the  payments,  if  made, 
must  have  been  made  to  Shuttlewortn  ^;6nemly,  on  aooount  ot  a  general  balance ; 
and  that  if  paid  in  discharge  of  the  bond  it  would  have  been  a  defence  at  law,  instead 
of  which  daence  the  Plaintiff  had  {beaded  ma  est  faetum.  Dawson  dearly  had  no 
notieev  and  an  assignee  with  notice  may  avail  himself  of  the  want  of  nobce  in  hie 
aaoTOor. 

That  the  affidavits  were  inadmissible  on  the  present  occasion,  and  were  admissible 
only  to  verify  documents,  Tttggart  v.  Hewldt  (1  Mer.  499);  the  rule  was  expressly 
laid  down  by  Lord  Eldon  in  Barrett  v.  Tiekell  (Jacob,  157),  he  says,  "I  do  not 
recollect  that  the  exception  to  the  rule  as  to  affidavits  has  been  carried  farther  than 
this ;  that  if  deeds  or  letters  be  stated  in  the  bill,  and  the  Defendant  says  he  does 
Dot  know  whether  the  statement  is  correct  or  not,  then  you  mav  verify  them  by 
affidavit ;  bat  as  to  facts  and  circumstances  which  the  Defendants  do  not  know  of,  if 
you  cannot  have  the  benefit  of  them  from  the  Defendants'  consciences,  you  cannot 
have  the  benefit  of  them  at  all,  except  so  &r  as  you  may  be  able  to  pvve  them  at 
the  trial''  At  all  events,  aa  the  Ddendants  have  a  legal  right,  tbe  injunotion  ought 
only  to  be  oontinned  on  the  terms  of  the  Plaintiff  Imnging  the  money  into  Court 

Mr.  Femberton,  in  reply. 

Thx  Master  of  ths  Kolls  [Lord  I^angdale].  In  this  case  the  question  is, 
whether  an  injunction  obtained  to  restrain  an  action  at  law,  shall  or  snail  not  be 
Cfmtinned  on  the  merits  now  disclosed  to  the  Court 

[966]  The  Plaintiff  is  the  obligor  of  a  bond  for  £3000,  executed  on  the  19th  of 
August  1826,  to  Mr.  Attenborough  to  secure  the  sum  of  £3000.  The  Defendants 
Messrs.  White  and  Borrett  are  the  persons  who  hold  the  bond  as  assignees  from  the 
ezeoutwB  of  Dawson,  who  was  tiie  assignee  of  the  bond  from  Shuttleworth,  who  was 
Ae  assi^ee  of  the  bond  from  the  executors  of  Attenborough,  the  obligee.  The 
contest  IS  therefore  between  the  oblieor,  and  the  assignee  several  times  removed, 
snd  Uie  Plaintiff  pays  to  be  relieved  from  the  bond,  on  the  allc^tion  that  it  has 
bew  fully  satisfied  by  him,  and  afterwards  dealt  with  in  fraud  of  his  rights.  He 
alleges  that  the  bond  being  executed  in  1826,  he  caused  payments  in  satiuaotion  of 
the  bond  to  be  made,  from  May  1828  to  July  1829 ;  and  that  in  July  1829  the 
final  sum  was  paid  which  ultimately  closed  the  account  of  the  bond.  The  statement 
of  the  Defendante  is,  that  they  know  nothine  of  these  matters,  but  they  allege  that 
they  have  now  in  their  possession  a  deed  dated  the  19th  of  November  1830, 
purporting  to  have  been  executed  by  the  executors  of  Attenborough  the  original 
obligee,  by  the  Plaintiff  and  by  Shuttleworth,  by  which  it  is  recited  that  the 
amount  oi  the  bond  was  paid  to  the  executors  of  Attenborough  by  Shuttieworth, 
and  contains  a  covenant  on  the  part  of  the  Plaintiff  to  pay  the  amount  of  the  bond 
to  Shuttleworth  and  otiier  covenants ;  this  they  say  is  a  recc^ition  of  the  money 
bong  doe  on  the  bond  at  the  time  of  the  date  of  the  deed ;  ana  they  state  also  that 
there  waa  nothing  to  excite  the  least  suspicion  of  its  validity,  and,  therefore,  they 
insist  they  ought  not  to  be  prevented  prosecuting  their  proceedings  at  law. 

I  have  always  understood  that  the  assignee  of  a  chose  in  action,  assigned  by  an 
instrument  which  is  available  [366]  only  in  equity,  must  take  subject  to  all  equities 
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which  anbsiat  m  ogainat  the  aMienor.  Shafetiaworthf  the  first  assignee,  being  mbjeet 
to  the  ^ureviOQs  equides,  asn^ed  tiie  bond  to  Ctaiwaon,  who,  heang  an  assignee  of  a 
chose  in  action,  took  it  subject  to  all  the  equities  existing  as  against  Shuttleworth. 
At  the  same  time,  however,  he  took  other  securities,  namely,  a  mortgage  of  freeholds 
and  an  assignment  of  a  policy  of  assurance.  All  these  transactions  took  place 
without  any  intervention  or  knowledge  on  the  part  of  Messrs.  White  and  BoirettJ 
but,  in  the  year  1839,  the  transactions  between  Messrs.  White  and  Borrett  occurred ; 
Shuttleworth,  being  considerably  indebted  to  them,  executed  oertain  securities  dated 
in  August,  September,  and  November  1839 :  and  it  was  about  this  time  that  they 
seem  to  have  become  acquainted  with  the  transaction  between  Shuttleworth  and 
Dawson.;  for  it  appears  that  Shuttleworth  having  become  bankrupt  in  December 
1839,  inquiries  were  made  by  Capron,  the  solicitor  of  the  representatives  of  Dawson, 
as  to  the  tnnsactions  between  the  Flaintifif  and  Shutdeworth,  and  the  resalt  was, 
tiiat  a  statement  waa  made  b^  the  solimtor  of  the  Phuntaff  tiiat  he  disnrnted  the 
validity  of  the  bond,  and  the  right  of  any  person  to  claim  payment,  on  tme  ground 
that  ^e  bond  had  long  since  been  satisfied  by  him. 

This  information  was  communicated  to  Messrs.  White  and  Borrett,  before  they 
had  acquired  any  interest  in  the  bond.  Their  own  securities  being  defective,  they 
were  anxious  to  improve  them  by  obtaining  a  transfer  of  Dawson's  securities ;  which 
they  had  a  right  to  do,  so  far  as  it  was  consistent  with  the  righte  of  the  other  parties. 
They  had  notice  that  the  claim  on  the  bond  was  disputed  by  the  Plaintiff,  but  they 
were  advised  that  they  might  obtain  a  right  to  stand  in  the  place  of  Dawson,  who 
had  1^671  no  notice  whatever,  and  so  obtain  the  benefit  of  the  seoorit^.  They 
aocnnin^ly  obtain  an  assignment  of  the  bond,  &c.,  for  the  purpose  of  making  good 
the  deficiency  on  their  other  seenrities ;  it  appears  they  have  realised  large  sums  U 
money  from  the  real  property  mortgaged  to  Dawson,  and  whidi  ike  Plaintiffs  insist 
ought  to  be  applied  in  sansfaction  of  their  claim  as  assi^ees  of  Dawson.  The 
question  then  is,  whether,  under  these  circumstances,  the  injunction  ought  to  be 
continued ;  I  am  of  opinion  on  these  facts,  that  there  is  so  much  doubt,  that  it  must 
be  continued. 

It  is  not  necessary  to  decide  the  question  as  to  the  admissibility  of  the  affidavits, 
but  the  point  having  been  argued,  I  think  it  right  to  state  my  present  opinion ;  which 
is,  that  where  facto  of  this  nature,  essential  to  the  Plaintiff's  case,  are  alleged  in  the 
bill,  and  the  Defendant,  by  his  answer,  says  he  knows  nothing  respecting  them, 
aiid  neither  admits  nor  denies  tbem,  it  is  competent  to  the  Plaintiff  to  prove  them  by 
afBdavit.  I  should  submit  with  the  greatest  respect  to  what  Lord  Kldon  said  in 
Barrett  v.  Tideellf  if  I  could  see  that  his  attention  had  been  called  to  the  former  cases 
in  which  he  is  reported  to  have  exprossed  a  contrary  opinitm.  It  is  not  however 
necessaiy  to  decide  the  point  in  this  case,  bat  I  state  the  present  inolinataon  ai  my 
opinion,  in  order  that  parties  may  be  aware  of  the  impresaon  which  they  will  have 
to  remove  from  my  mind  in  cases  similarly  situated.  If  the  affidavits  were  to  be 
received  in  the  present  case,  there  could  be  no  doubt  of  the  propriety  of  continuing 
the  injunction. 

Another  point  discussed  was  as  to  proceedings  of  Courts  of  law  in  such  matters, 
but  the  very  circumstance  that  an  action  can  only  be  brought  in  the  name  of  £SBS\ 
Attenborough,  shews  plainly  that  the  Defendants  have  not  got  an  effectual  legal 
assignment. 

The  injunction,  therefore,  must  be  continued ;  the  question  remains  whether  I 
should  impose  any  terms  on  the  Plaintiff;  and  considering  the  circumstances  and  the 
amonnt  of  the  money  already  realised  on  the  collateral  security,  I  think  I  ought  not 
to  order  the  money  to  be  paid  into  Court ;  but  if  the  Defendanto  have  been  prevented 
entering  up  their  judgment  or  registering  it^  tJiey  ought  to  have  the  opportunity  of 
doing  so. 

[368]   BiBDERMAN  V.  Seyhoub.   Nov.  19,  1840;  Jan,  16, 1841. 

[S.  C.  10  L.  J.  Oh.  177.] 

Where  real  estates  sm  devised  to  the  heir,  although  for  certain  purposes  he  takes  by 
descent;  yet,  as  between  him  and  the  devisees  of  other  parts  of  die  tntatori 
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Mtetea,  Uie  estateB  devised  to  the  former  are  not  to  be  applied  in  paymeat  of  the 
debts  ia  priority  to  the  estates  devised  to  the  latter. 
Thoogfa  the  (awlitors  of  a  testator  have  a  i^t  to  resort  to  the  estate  devised  to  the 
hob,  in  priority  to  the  other  devised  eetatee,  yet  the  heir  is  eotitled  to  contribur 
tion  fnxa  the  other  devisees,  to  the  extent  to  which  his  estate  may  be  exhausted 
by  debts. 

The  testator  in  this  ease,  who  died  prior  to  the  3  &  4  W.  4,  o.  106,  had  devised 
oerttio  real  estates  to  his  heir  at  law,  subject  to  the  payment  of  an  annuity  of  £50 
to  tbe  testator's  sister  during  her  life,  and  after  her  death  to  the  payment  of  £1000 
to  her  two  children.  He  use  devised  other  real  estates  to  other  persons.  There 
beiiu;  a  deficiency  of  personal  assets,  the  question  was,  whether  the  estates  devised  to 
tbe  Eair,  which  in  law  would  be  considered  as  descended,  should  he  fint  resorted  t0i 

10  exoneration  of  the  estates  devised  to  the  other  persons. 

[M]  jUr.  Pemberton  and  Mr.  Cankrien,  for  the  other  devisees.  The  devise  to 
tlie  heir  is  absolutely  void.  He  takes  by  descent  (Dyer,  124,  pi.  38,  1 ;  Hargrave 
Co.  Lit  12  b.  note),  and  cannot  elect  to  take  by  devise  (/Mm  v.  Mohnes,  Styles, 
148);  the  descended  estates  mns^  therefore,  be  applied  in  payment  of  the  debta 
bdon  the  devised  estates.  Sarmood  v.  Ogiander  (8  Ves.  124),  Davie*  v.  (1  Bra 
C  CL  624).   The  descended  estates  would  be  first  liable  in  a  Court  of  law,  and  there 

11  DO  resflon  for  altering  the  rule  in  a  Court  of  Equity.  They  referred  to  Scott  v. 
Saitt{l  Eden,  468;  and  Ambler,  383;  and  to  Setoo  on  Decrees,  98;  and  Bam  on 
Awts,  374). 

Mr.  Dixon,  for  the  heir  at  law.  The  heir  takes  by  descent,  only  for  certain 
poiposes,  and  not  to  the  extent  of  cbai^ng  him  with  the  testator's  debte  in  exonera- 
li<m  d  the  other  devisees.  The  question  is  one  of  intention,  and  tbe  testator  has 
cxpnssed  his  intention  of  bountjr  favour  of  his  heir,  as  much  as  in  favour  of  the 
other  devisees.  The  order  in  which  asseto  are  to  be  applied,  is  a  mere  regulation  of 
equity,  and  the  reason  ihat  descended  estates  are  first  applied;  is  to  give  ^ect  to  the 
ttistaWs  intenUon  of  bounty  io  ftivour  of  his  devisees;  bat  where  the  rule  would 
defesl  tbe  ezraeased  intention  in  favour  of  the  heir,  it  has  no  longer  any  applioatioiL 
Be  aUANot^mt^uim  v.  Jeimings  (1  P.  Williams,  23),  Chaplin  v.  Chaplin  (3  P.  Williams, 
367,  note  a.),  and  Bailey  v.  Ekins  (7  Yes.  323). 

Jam.  16,  1841.  The  Master  of  the  Boli^  [Lord  Langdale}.  In  diis  case  the 
qoestion  reserved  was,  whether  the  real  estate  which  tbe  testator  devised  to  his  heir 
at  law,  ni701  is  to  be  taken  as  real  assets,  for  payment  of  debts,  in  priority  to  real 
cttstes,  oy  the  same  will  devised  to  other  persons. 

The  devise  to  the  heir  is  made  subject  to  the  payment  of  an  annuity  of  ^£50  to 
the  testator's  sistw  during  her  life,  and  after  her  deaui  to  the  payment  m  £1000  to 
her  two  children. 

Notwithstanding  the  devise,  and  notwithstanding  the  charges,  the  heir  takes  by 
•^esoent,  Clu^  v,  Lerom  (5  M.  &  S.  14 ;  and  see  Fearne's  PosthomouB  Works,  229). 

the  purpose  <rf  making  him  take  otiierwise  than  by  descend  the  devise  is  said  to 
be  vod ;  and  it  is  aigned  for  ^e  Defendants  that  the  devise  is  void  for  all  purpoeee : 
thtt  no  intention  can  be  applied  to  it :  that  the  attempted  devise  must  be  trei^ed  as 
1  mere  nullity,  and  the  estate  therein  comprised  be  considered  merely  as  descended 
Mates,  and  therefore  as  assete  to  be  applied  for  the  payment  of  debts,  in  priority  to 
eMates  effectually  devised. 

By  whatever  may  be  the  origin  of  the  rule,  which  gives  to  the  heir  by  descent, 
tlttt  which  the  testator  has  intended  to  devise ;  whether  the  rule  be  derived  from  the 
■nnxMed  applicafeion  of  a  principle  that  a  man  shall  not  have  by  gift  that  which  is 
hti  own  withont  gift^  as  srane  have  supposed ;  or  whetiier  the  rule  m  adopted  for  the 
benefit  of  third  persons,  as  of  the  lord  for  Ute  presorvatitHi  of  tenure,  or  of  creditcm 
fw  the  payment  of  their  debte ;  or  8im|dy,  as  Mr.  Justice  Bayley  said  in  Chaplin  v. 
yyiuBf  bemuse  it  is  convenient  that  tbe  property  should  be  aasete  in  the  hands  of  tbe 
bar;  there  seems  to  be  no  reason,  why,  as  against  the  heir,  the  mle  should  be 
Qtaided  farther  than  the  principle  requires. 

[S71]  It  cannot  be  said  of  estates  expressed  to  be  devised  to  the  heir,  as  of  estates 
BOt  mentioned  in  the  will,  that  they  are  **  quite  out  of  the  scope  of  the  testetor's 
iBteation,  perfectly  beside  and  independent  of  it"  (2  Bro.  C.  C.  262);  it  is  indeed 
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clear  that  an  eetate  which  the  testator  says  he  devised  to  the  heir,  is  within  the 
testator's  intention,  and  meant  to  be  a  benefit  to  the  heir.  There  is  nothing  illegal  in 
that  intention,  and  if  the  rule  be  founded  on  the  regard  due  to  third  peraons,  a* 
creditors  or  otherwise,  there  seems  no  reason  for  its  application  between  the  heir  and 
other  objects  of  the  testator's  bounty ;  and  if  the  effect  of  the  devise,  be  to  procore 
for  the  heir  a  contribution  from  the  other  devised  estates  towards  payment  of  dehti, 
which  would  (^erwise  have  had  to  be  borne  by  desooided  estates  alone,  it  cannot 
be  said  that  the  heir  obtains  by  gift  something  which  was  his  own,  without  gift. 

Courtif  of  Justice  oUght  to  carry  into  effect  the  intentions  of  testators  as  for  is 
they  can  consistently  with  the  rules  of  law ;  and  in  this  case,  although  the  rule  i£ 
law  makes  the  devised  estates  assets  in  the  hjands  of  the  heir,  and  the  creditors  may, 
therefore,  resort  to  this  estate  in  priority  to  others,  and  without  being  embarrassed 
with  the  necessity  of  seeking  contribution  from  other  devisees ;  yet,  as  it  appears  \rf 
the  expressions  which  the  testator  has  used,  to  have  been  his  intention  that  the 
devisee,  who  is  heir,  should  partake  of  his  bounty  as  well  as  other  devisees,  there 
seems  to  be  no  reason  why,  without  prejudice  to  the  claims  of  creditors  or  others,  the 
heir  should  not  enjoy  the  like  benefit  which  is  given  to  other  devisees ;  or  why  those 
who  claim  under  the  will,  and  do  not  umear  to  be  more  objects  of  the 

testator's  bounty,  should  be  permitted  to  defeat  the  expressed  intentioa  in  favour  of 
the  heir. 

I  do  not  think  that  the  testator's  intention  can  be  excluded  from  the  consideratioD 

of  this  question.  The  intention  is  not  to  prevail  against  the  rule  of  law  for  the 
benefit  of  third  persons.  A  testator  cannot,  as  against  creditors,  exempt  his  personal 
estate  from  payment  of  his  debts,  or  prevent  his  real  estates  from  beinp  assets,  hy 
devising  them  to  his  heir ;  but  we  may  collect  from  his  will  an  intention,  that,  ae 
amongst  those  claiming  under  the  will,  the  personal  estate,  or  any  portion  of  the  real 
estate,  shall  be  exonerated ;  and  if  there  be  an  equal  intention  to  give  to  devisees 
named,  and  the  gift  must  be  encroached  upon  hy  the  liability  of  the  subjects  oi  them 
to  pay  debts,  I  think  the  doctrine  that  the  heir,  who  is  devisee,  shidl  take  by  desoeot, 
does  not  afford  a  sufficient  reason  for  saying,  that  the  burden  of  the  debts  should  not 
be  borne  lateably  by  the  devisees,  although  one  of  them  is  heir ;  and  I  am  of  oinnion 
that  although  the  oreditors  have  a  right  to  resort  to  the  estate  devised  to  the  heir, 
in  priority  to  the  other  devised  estates,  yet  tiiat  the  heir  will  be  entitled  to  oontribo- 
tion  from  tha  other  devisees  to  the  ntent  in  which  his  estate  may  be  exhausted  1^ 
debts. 

Note. — Since  the  3  &  4  W.  4,  a  106,  s.  3,  the  heir  would  not  take  by  desoent 


[373]   WiLLSON  V.  Lbonakd.   Dec  5,  7,  9,  1840. 

Assignee'  of  leaseholds  aoceptfikg  die  benefit  of  an  aasignment,  Held,  in  equity,  liable 
to  tiie  oovenants  on  his  pe^  contained  in  the  unignment^  though  he  did  not 
execute  it 

Testator  charged  his  real  estate  with  his  debts,  Held,  that  the  real  estate  was  subject 
to  damages,  accrued  after  his  death,  under  an  equitable  liability  to  indemnify. 

Devisee  not  bound  by  the  amount  of  a  claim  suMtuitiated  against  the  executes  in 
an  action  at  law  to  which  he  was  not  a  party. 

By  indenture  of  lease  dated  the  7th  of  April  1818,  Thomas  Parkinson  demised 
certain  property  to  George  Mordaunt  from  the  26th  of  March  1818,  for  the  term  (rf 
sixteen  years  wanting  seven  days,  at  a  rent  of  £115,  and  Mordaunt  thereb;^,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  oonvenanted  with  Parlnnson 
to  pay  the  rent  and  certain  taxes,  to  keep  in  repair  during  the  term,  and  to  deliver 
up  Dossession  at  the  end  thereof. 

Mordaunt  retained  possesuon  tall  1821,  in  which  year,  by  an  indenture  dated  the 
28th  of  April  1821,  he  assigned  the  property  to  the  Plaintiff  Willson,  for  the 
remainder  of  the  term,  and  the  Plaintiff  thereby  covenanted  for  himself,  &C.,  during 
the  continuance  of  the  lease,  to  perfonn  the  covenants  in  the  original  lease,  and  to 
indemnify  Mordaunt. 
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On  the  9th  of  April  1823  the  Plaintiff  entered  into  a  written  contract  with  Adam 
Chadwick,  whereby  the  Plaintiff  agreed  to  assign  to  Chadwiok  the  above  lease, 
*'sabject  to  the  specifications  in  the  said  lease;"  and  Chadwiok  "unread  to  take  the 
said  house  and  premises  upon  the  said  terms."  In  pursuance  of  this  agreement  the 
Huntiff  afterwards  executed  an  assignment  of  the  lease,  subject  to  the  rent  and 
oovmants,  and  thereby  Chadwick  purported  to  oovenuit  with  the  Plaintiff  to  pay  the 
rent  and  perform  the  coren&nta  of  tne  lease,  and  to  indemnify  the  Plaintiff  there- 
from. This  aas^nment  was  indorsed  on  the  original  lease,  and  was  executed  by  the 
Haintiff  alone,  and  was  delivered  over  to  [374]  Chadwick.  Chadwick  took  posses- 
sioa  under  the  contract,  but  he  never  executed  the  assignment 

Id  October  1824  Chadwick  assigned  the  leasehold  property  to  Surtees,  subject  to 
the  rents  and  covenants.  Surtees  entered  into  possession,  but  neglected,  during  the 
term,  to  pay  the  rent  and  perform  the  covenants.  The  lease  expired  in  1834,  at 
which  time  the  rent  was  in  arrear,  the  premises  were  dilapidated,  and  possession  was 
aftwwards  held  over  by  Surtees. 

Id  consequence  of  the  d^ult  of  Surtees,  Parkinson  the  lessor  commenced  several 
sctioDs  against  Mordaunt  his  lessee,  both  before  and  after  the  expiration  of  the  lease, 
sod  in  which  he  obtained  judgment  iat  damages  and  ooete. 

The  npnaeaMivm  of  Mordannt  sued  willson  at  Uw  for  the  reoorery  of  the 
aawont  of  the  damages  and  costs  incurred  by  Mordaunt  and  his  representatireB,  in 
the  several  aetions  brought  against  them  by  Parkinson ;  uid  they  ultimately  obtained 
judgment  against  Will«m  for  X830,  Ss.,  for  which  sum  he  gave  them  a  security  on 
his  property. 

Chadwick  died  in  January  1833,  having,  by  his  will,  executed  so  as  to  pass  real 
saUte,  "  ordered  his  debts,  funeral  charges,  and  testamentary  expenses  in  all  things 
to  be  paid."  And  he  appointed  Leonard  and  others  executors,  and  devised  bis  real 
sstste  for  the  benefit  of  several  persons  who  were  Defendants  to  this  cause. 
Chadwick,  in  his  lifetime,  and  his  representatives  after  his  death,  had  notice  given 
them  of  the  mv>ceedings  on  the  several  actions  at  law,  but  failed  to  indemnify  the 
PbiDtiff  WiUson  in  respect  of  these  actions.  The  Plaintiff  brought  an  action 
ttiinst  the  executors  of  Chadwick  for  \l37fS]  the  recovery  of  the  damages  and  costs 
tney  smtaiDed.  In  this  action  the  Defendants  pleaded  sevend  fdse  pleas ;  but  they 
afterwards  withdrew  them  alt,  except  that  of  plene  admini^ami,  and  ultimately 
judgment  guando,  &c.,  was  obtained  against  them,  and  damages  were  assessed  before 
the  sheriff  at  ^£1246,  and  £152,  I7a.  costs.  A  considerable  portion  of  the  sum  of 
X1245  was  composed  of  the  costs  both  of  the  Plaintiffs  and  Defendant  in  the  several 
imceding  actions.  Though  the  devisee  was  not  a  party  to  the  action,  his  solicitor 
attended  before  the  sheriff  to  watch  the  proceedings. 

The  Plaintiff  then  filed  this  bill  against  the  ezeoators  of  Chadwick  and  the 
devisees  of  hia  real  estates  to  obtain  payment  out  of  his  personal  estate,  and  in  case 
of  a  defidenoy,  out  of  his  real  estate,  which  the  testator  bad  by  his  will  charged 
vith  his  debts. 

Mr.  Pembeiton,  Mr.  Girdlestone,  and  Mr.  L.  Wigram,  for  the  Plaintiff.  The 
pHncipAl  defence  r^ed  on  by  the  Defendants  is  this,  that  as  Gludwiok,  the  testator, 
aid  not  execute  the  assignment^  he  was  not  liable  on  the  covenants  in  the  lease,  or  to 
indomiify  the  Plaintiff ;  but  the  answer  is  obvious,  he  accepted  an  assignment  of  the 
premues,  took  possession  under  that  assignment,  and  afterwards  assigned  over  the 
term  itself,  taking  an  indemnity.  Having  thus  taken  the  benefit  of  the  conveyance 
to  himself  he  is  subject  to  the  covenants,  although  he  never  executed  the  deed. 
Bat  aren  under  a  mere  contract  for  the  assignment  of  a  term,  whether  from  the 
ori^nat  lessee  or  a  metne  assignee,  the  purchaser  must  covenant  for  indemnity 
Uamsfe  payment  iA  rent  and  penormance  of  covenants ;  8taine$  v.  Morrit  (1  Yes.  & 

8). 

raTQ  The  amount  oi  the  damages  and  costs  recovered  against  the  Plaintiff,  and 
of  uw  costs  of  defending  the  action,  is  the  propw  measure  of  the  damages  occasioned 
to  the  Plaintiff;  Neale  v.  fTyllie  (3  Bam.  &  Cr.  533);  and  the  testator  Chadwick 
having  chftMed  his  real  estate  with  his  debts,  that  estate  is  liable  for  the  amount  of 
the  Puintio^B  demand,  which  has  been  ascertained  before  a  jury  in  the  presence  of 
the  derisee. 

^  C.  Wetberell  and  Mr.  Craig,  for  Dr.  Chadwick  the  devisee  of  the  real  estate. 
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Though  the  testator  Chadwick  ^reed  to  take,  "  subject  to  t^e  specifications  in  Uie 
said  lease,"  and  was  liable  dunn^  his  possession ;  yet  he  was  not  liable  to  the 
covenant  to  indemnify  contained  in  an  indenture  wnich  he  never  executed.  He 
accepted  the  conveyance  under  the  contract,  but  refused  to  execute  the  indemnity. 
By  his  will  the  testator  directed  his  debts  to  be  paid :  this,  it  must  be  admitted,  in 
equity^  would  amount  to  a  charge  on  his  real  estates  of  his  debts  existing  at  hii 
death ;  but  the  claim  now  made,  did  not  constitute  a  debt  at  the  death  of  the 
testator;  Farley  v.  BriaiU  (3  Ad.  &  EL  839);  it  was  a  mere  contingent  equitslde 
liability ;  the  real  estate  is  not  liable,  at  leaat^  for  the  portitm  aotruing  aner  the 
testatcn^s  death. 

The  claim  againat  the  devisee  for  the  costs  both  of  tiie  Plaintafib  and  Defendauto 
of  the  several  actions  at  law  cannot  be  sustained ;  because  the  costs  cannot  be  cw- 

aidered  as  "  speciBoations  in  the  said  lease,"  and  because  it  was  the  duty  of  the 
several  parties,  if  they  had  uo  defence  to  the  several  actions,  to  have  paid  the  amount ; 
they  had  no  right  to  permit  the  actions  to  proceed,  [377]  and  then  charge  the 
aggregate  of  all  the  costs  against  the  real  estate  of  Chadwick.  With  regud  to  the 
present  Plaintiff,  he  ought,  originally,  to  have  filed  his  bill  in  this  Courts  and  not  to 
have  proceeded  at  law,  after  he  had  been  informed  of  the  state  <rf  the  assets.  The 
judgment  obtained  against  the  executors,  though  binding  as  against  them,  is  not 
conclusive  against  the  devisees,  who  were  no  parties  to  the  action. 

They  also  argued,  that  the  superiw  landlord,  by  receiving  rent  from  the  last 
assignee^  had  aocepted  him  aa  his  tenant^  and  that  there  had  bMn  such  laches  on  the 
part  of  the  Plaintiff  as  to  deprive  him  of  his  remedy ;  for  if  he  had  brought  hit 
action  against  the  testator  in  his  lifetime,  the  latter  would  have  had  an  opportunity 
of  prosecuting  hie  remedy  over  against  Surtees,  and  which  might  then  have  bera 
made  effectual 

Mr.  Kindersley  and  Mr.  Keene,  for  the  executors. 

Mr.  Pemberton,  in  reply. 

Dec  7.  The  Master  of  the  Kolls  [Lord  Langdale].  This,  in  principle  and 
in  substance,  appears  to  me  to  be  by  no  means  a  difficult  case.  The  circumstances 
between  these  parties  are  these : — In  the  year  181S  Mordaunt  became  the  lessee  of 
the  OToperty  in  question  for  a  term  of  years.  He  assi^ed  that  term  in  April  1821 
to  WiUson,  and  in  April  1823  Willson  agreed  to  assign  it  to  Chadwick.  All  the 
aasuDments  previously  made  contained  a  covenant  on  the  part  oi  the  assignee  to 
perform  the  coyeiumts  and  indemnify  his  assignor ;  but  when  it  eame  to  the  tarn- 
action  between  [378]  Willaon  the  Phuntiff,  ana  Mr.  Chadwick,  there  waa,  in  the  first 
instance,  an  agreement,  by  which  it  was  provided  that  Chadwick  shouid  take  t^ 
lease  subject  to  the  specifications  contained  in  the  lease;  and  afterwards  an  instaru- 
ment  was  executed  which  purported  to  be  an  indenture  or  assignment  to  Chadwick, 
and  purported  to  contain  a  covenant  on  the  part  of  Chadwick  to  precisely  the  same 
effect  as  the  covenants  contained  in  the  former  assignments.  This  insteument  was 
executed  by  Willson  alone,  and  not  by  Chadwick.  In  this  state  of  things,  Chadwiek, 
having  aigbed  the  agreement  but  not  having  executed  the  assignment^  took  possession 
of  the  property,  tmd  it  cannot  be  doubted  that  he  took  possession  of  this  proper^ 
hy  means  of  that  assignment.  Whatever  might  be  his  liability  at  law,  he  b«3ame,  in 
this  Court  at  least,  bound  to  perform  the  covenants  in  the  assignment  This  is  not 
all :  having  for  some  time  retained  possession  of  this  propeity,  bis  only  title  to 
possession  being  under  the  assignment,  be  disposed  of  it  to  a  neraon  of  the  name  of 
Surteea,  and  be  took  from  Surtees  a  covenant,  to  indemnify  nim  against  the  non- 
performance of  the  covenants.  Having  done  this,  he  delivers  possession  to  Surtees, 
who  for  some  time  afterwards  paid  the  rent ;  whether  to  the  superior  landlord,  or  to 
whom  he  paid  it,  does  not  distinctly  appear.  It  has  been  suggested  in  the  ingenious 
argument  that  has  been  used,  that  he  might  have  paid  the  rent  under  such  circum- 
stances and  in  such  a  manner  as  would  have  made  Surtees  alone  responsible ;  but  any 
facts  warranting  such  a  suggestion  have  not  been  atated  to  me  with  any  distinctnew. 

The  matter  seems  to  have  gone  on  without  difficulty  between  uiy  of  the  parties 
down  to  the  year  1831 ;  when  the  rent  being  in  arrear,  elaims  were  made  on  behalf 
of  the  lessor  agunst  the  lessee,  by  lAia  leasee  againat  [379]  hia  asaignee,  and  so  <ni. 
They  made  a  regular  succession  of  claims  till  they  came  to  Mr.  Chadwick,  who^  by 
bis  assignment,  had  put  into  possession  the  very  person  who  had  made  Ike  de&uilt 
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Mr.  CSudwick  declined  to  ^ve  any  sort  of  answer  to  the  application,  and  took  no 
ootioe  whatever  of  it.  Vanous  attempts  were  made  to  induce  him  to  come  to  some 
unagement,  by  which  the  expense  oi  legal  prooeedings  might  be  avoided ;  but  he 
does  not  seem  to  have  thought  proper  to  assist  in  that  respect :  he  neither  denied  nor 
ftdmitted  his  liability,  but  left  the  parties  to  take  auoh  steps  as  thev  thought  0t. 
The  ooDsequence  waa,  that  an  aotaon  was  brought  by  ParkinBon,  the  lessor,  against 
HordauDt^  his  lessee,  which  was  oommenoed  in  November  1831,  and  upon  that  a 
iodgmoit  was  recovered.  Mr.  Chadwiok  died  in  January  1833,  aj«il  this  matter  not 
being  settled,  Mr.  Mordaunt,  being  under  the  liability  to  pay  the  amount  recovered 

r'ost  him,  commenced,  in  November  1833,  an  action  against  Willson,  his  assignee. 
Mordaunt  died,  and  another  action  was  brought  by  the  executors  of  Morcutunt 
against  Mr.  Willson,  in  which  they  recovered ;  and  a  suooession  of  actions,  making 
in  all  seven  actions,  were  brought,  the  last  being  brought  by  the  present  Plaintiff 
against  the  executors  of  Mr.  Chadwick. 

In  the  course  of  these  proceedings  various  applications  were  made  to  the  executors 
of  Hr.  Chadwick,  and  the  only  answer  that  could  be  got  from  them  was,  that  they 
had  nothing  to  do  with  the  matter,  except  that  upon  one  occasion  they  stated  and 

Sve  Dotice  that  ihej  had  no  assets.  It  would  appear  from  the  evidenee  produced  by 
B  Plaint^  that  mnn  time  to  time  during  these  proceedings,  the  soluntor  who  acted 
for  the  exeootors,  cranmunicated  the  claims  which  wwe  [mO]  made  against  tiiem  to 
the  devisees,  and  that  the  devisees  did  not  think  fit  in  any  way  to  interfere.  It 
became  therefore  absolutely  necessary  that  these  claims  should  be  investigated  in  a 
1^  coarse.  It  was  very  easy  for  Mr.  Chadwick  to  say,  "  You  ought  tobave  paid 
the  demand  made  against  you  at  once.  You  had  nothing  to  do  but  put  your  hand  in 
jour  pocket  and  pay  the  rent  in  arrear."  True,  they  would  have  had  nothing  but 
tiiat  to  do  at  one  period,  provided  Mr.  Chadwick  had  said,  "  if  you  do  so  I  will 
peiffRin  my  duty  hereafter ;  but  instead  of  that  Mr.  Chadwick  rendered  them  no 
anistance  whatever,  put  tiiem  at  arm's  length,  and  left  tiiem  liable  to  actions  without 
any  protection  at  all. 

The  action  proceeded  against  the  exeoutora,  and  the  sum  ultimately  recovered  was 
£1346  for  principal  money,  and  £162,  ITs.  for  costs ;  and  that  sum  was  found  to  be 
doe  OD  a  writ  of  inquiry,  which,  it  is  said,  was  attended  by  ihe  sdioitor  of  Dr. 
Chadwick  the  devisee,  on  his  behalf.  With  respect  to  that  point,  I  cannot  perfectly 
ntisfy  myself  without  reading  the  depositions,  which  I  will  do  before  I  determine 
that  part  of  the  case.  The  question  is,  whether  there  is  any  liability  on  the  real 
estate  1  I  am  clearly  of  opinion,  that  under  the  circumstances  of  the  case,  there  is ; 
ud  whether  the  debt  be  legal  or  equitable,  or  whether  it  be  only  a  oontingeat  debt 
aa  to  a  portion  of  it,  and  an  absolute  debt  as  to  another  portion  of  it,  it  seema  to  me 
a  clear  proposition  that  there  is  a  demand  against  the  assets,  and  that  the  real 
property  of  Mr.  Chadwick,  which  he  has  by  his  will  constituted  assets  for  the  pay- 
meitt  of  his  debts,  is  liable.  As  to  tiie  breaches  of  covenant  in  his  lifetime,  there  was 
deariy  a  debt  incurred ;  whether  a  legal  or  an  equitable  debt,  I  must  say  does  not 
Vpear  to  me  important.  After  his  death  a  furfJier  liability  [3811  arose  under  tiie 
covenants ;  and  it  appears  to  me  immaterial,  whetiier  sutm  liability  was  legal  or 
equitable,  for  it  was  a  liability  under  a  covenant,  which,  whether  I^Uly  violated  or 
equitably  violated,  this  Court,  in  the  administration  of  the  assets,  would  see  satisfied. 
Whether  ihose  debts  were  absolute  debts  at  the  time  of  his  death,  or  ooly 
contingent  debts,  it  seems  to  me  that  tiie  Court  must  apply  the  assets  in  satisfying 
them. 

I  am,  therefore,  of  opinion,  that  the  loss  incurred  by  the  non-performance  of  the 
eoTenants  by  Mr.  Surtees,  the  assignee  of  Mr.  Chadwick,  is  a  loss  which,  when  the 
amount  of  it  is  ascertained,  is  a  charge  on  his  real  assets. 

With  respect  to  the  amount  of  the  debt,  I  have  some  doubt,  whether  Dr. 
CSisdwick,  though  he  has  conducted  himself  in  the  manner  I  have  stated,  ought  to  be 
held  bo^l,  in  Uus  Courts  by  tibe  i»x)ceeding8  which  have  taken  place  for  the  puipose 
of  ascertaining  the  amount ;  I  mean  to  reserve  that  question,  ud  to  look  (Mrefully 
through  evidence  as  to  the  course  he  has  pursued,  f<»-  the  purpose  of  determining 
that  point  The  effect  of  determining  that  lie  is  not  bound  by  the  finding  will  be, 
that  an  enquiry  will  be  necessaiy,  in  which  |the  amount  will  have  to  be  investi^ted. 
H  it  appears  that  the  amount  has  been  substantiated  against  the  executors  without 
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mj  fraud  or  collusioti,  the  amount  will  then  be  the  same  as  before,  and  the  expeDU 
of  the  enquiry  will  fall  on  Dr.  Ghadwick ;  at  the  same  time  it  is  bis  right  to  have  the 
thine  strictly  investigated,  and  to  say  he  is  not  bound  to  submit  to  that  which  is  not 


he  has  a  right  to  it,  and  it  must  [38^  be  directed  if  the  circumstances  of  the  case 
render  it  necessary.  He  is  also  entitled  to  have  the  account  of  the  personal  estate 
taken ;  but  after  the  evidence  given,  it  does  surprise  me  to  be  told  he  now  denies  Uie 
state  of  the  assets.  No  doubt  be  has  a  right  to  have  the  account  investigated ;  tmd 
if  he  can  protect  the  real  estate  by  a  discovery  of  personal  estate  in  the  hands  of  tibe 
executors  which  they  have  not  duly  accounted  for,  he  will  ia  such  case  have  the 
benefit  of  tiiat  enquiry.  If,  on  the-  other  hand,  die  account  turns  out  as  die 
executors  state  it  to  be,  Dr.  Ghadwick  will  have  to  bear  the  expense  of  the 
enquiry. 

Dec  9.  The  Master  of  the  Rolls.  I  have  read  over  these  papers  in  WUUon  v. 
Leonard,  with  a  view  to  the  only  question  I  had  reserved.  It  certainly  appears  to  me 
that  there  is  abundant  evidence  of  the  costs  and  expenses  having  been  incurred ;  but 
the  evidence  is  derived  from  the  proceedings  in  certain  causes  to  which  Dr.  Cfaadwici; 
the  devisee,  was  not  a  party ;  and  they  consist  in  part  of  bills  of  costs  which  have  not 
been  taxed,  and  with  respect  to  the  rest,  it  seems  to  be  a  question,  whether  Uia 
evidence  in  the  action  in  which  the  executors  alone  were  Defendants  can  be  used 
against  the  devisee.  I  am  not  aware  of  any  authority  on  that  prant ;  fuid  if  there  be 
none,  then  (notwithstanding  the  satisfactory  evidence  that  these  oost^'  chaises,  ud 
expenses  have  been  ineurred)  I  am  not  prepu>ed  to  say  that  Dr.  C3iadwi(£  ia  not 
entitled  to  have  an  inquiry  in  that  reapeot 

I  have  also  read  the  statemrats  as  to  the  assets,  and  I  do  not  think  he  admits 
that  the  personal  assets  have  [383j]  been  exhausted.  The  Plaintiff  must  have  a 
declaration  that  he  is  entitled  to  be  indemnified  his  costs,  damages,  and  expenses  out 
of  the  estate  of  Chadwick,  the  testator ;  and  it  must  be  referred  to  the  Master  to 
ascertain  what  costs,  damages,  and  expenses  have  been  incurred ;  and  Dr.  Ghadwick 
not  thinking  fit  now  to  admit  that  the  personal  assets  are  exhausted,  and  it  being 
alleged  by  the  executors  that  he  has  released  and  indemnified  them,  I  think  the  first 
inquiry  will  be,  whether  he  has  indemnified  them.  If  he  has  not,  the  account  of 
the  personal  estate  must  be  taken ;  but  if  be  has,  then  the  Master  must  proceed  to 
take  an  aooount  <rf  the  real  estate,  with  oonaequential  directiona  for  raising  the 
amount 

[383]  Whfctakxr  and  Akothek  0.  Howx.  Jan.  13, 18, 1841. 

[Questioned,  TaUis  v.  TalUs,  1852,  16  Jur.  746  (n.).  See  BousiOum  v.  BmsUUtm^  1880, 
14  Ch.  D.  368;  Dams  v.  DaneSy  1887,  36  Gh.  D.  3fl6;  Nordenfeli  v.  Maxim 
NordmfeU  Compam/  [1894],  A.  G.  645,  563.    Gf.  DubotoaH  v.  Cfoldttein  [18961 

1  Q.  B.  478;  Undeneood  v.  Barker  [1899],  1  Gb.  300;  Saynes  v.  Dolman  [1899], 

2  Gh.  13.] 

An  agreement  by  a  solidtor,  for  valuable  consideration,  not  to  practaae  as  solicitor  in 

any  part  of  Great  Britain  for  twenty  years,  held  valid. 
Inianctaon  granted  to  restrain  a  solicitor,  who  had  sold  his  business  on  t^oae  terau, 

from  pracliaing  in  any  part  of  Great  Britain,  and  from  endeavouring  to  induce  any 

persons  who  were  cfients  of  the  former  and  present  firm,  to  cease  to  employ  the 

uMer  as  their  attomies  or  solicitors. 

The  Plaintiffs  in  this  case  moved  for  an  injunction  to  restrain  the  Defendant  from 
detaining  and  keeping  possession  of  or  destroying  certain  documents;  and  also 
to  restrain  bim  from  practising  or  carrying  on  the  business  of  an  attorney  uid 
solicitor.  The  circumstances  which  gave  rise  to  the  suit  and  motion  were  as 
follows : — 

In  the  year  1831  the  Plaintiff  Mr.  Whittaker,  being  about  to  procure  himself  to 
be  admitted  an  attorney  and  soHdtor,  and  to  form  a  partnership  wiui  Uie  Go-plainti^ 
reS^Mr.  Tatham,  desired  to  pui^hase  the  business  which  was  then  caniea  on  by 
uie  Defendant  Mr.  Howe  uid  by  his  Hhen  partner  Mr.  Heptinstall;  and  for  these 
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purpons  an  agreement,  dated  tiie  4th  of  Aamut  1831,  was  made  and  exeouted 
Wveen  and  by  t^e  PlaiDtiffs,  and  Howe  &  Heptinstall ;  whereby  it  waa  agreed, 
that  WbitUker,  apoa  his  admission  in  Michaelmas  term  then  next,  riiould  become  a 
partner  with  Howe  &  Heptinstall  for  two  years,  and  should  give  £6000  fta  the 
partnerabip,  and  as  the  coDsiderafcion  for  the  absolute  purchase  of  all  their  interest  in 
tbfl  basinesB  daring  and  after  the  expiration  of  the  term  of  two  years.  And  Howe 
h  HqitinrtaU  agreed  to  put  Whittaker  into  possession  of  all  the  profits  of  the 
bannets  from  the  time  that  the  £5000  should  be  secured  as  therein  mentioned ;  but 
they  were  nevertheless  to  continue  in  business  as  the  co-partoen  of  Whittaker  for 
two  years  from  such  time ;  and  were  during  such  two  yean  to  attend  at  the  chambers 
whenrin  the  bosmeas  should  be  carried  on;  and  it  was  ajgreed  that  Howe  & 
BeptiDstall  should  carry  on,  and  in  all  tiunos  aid  and  assist  Whittaker  in  oanying  on 
the  asme,  as  they  had  been  aocnetomed  to  do  (Whittaker  or  Whittaker  and  Tathanit 
iodiDg  the  necessary  capital).  And  that  Howe  &  Heptinstall  should  also  respeo- 
tively  use  their  utmost  endeavours  to  retain  their  then  present  clients,  and  secure  the 
mwanon  of  the  said  business,  as  the  same  had  been  and  was  carried  on  by  them,  to 
whittaker,  during  the  term  of  two  years  and  after  the  expiration  thereof :  and 
farther  ihat  nei^er  of  M«m,  Eome  tutd  HepHn^aU,  should  aftenoairdt  pracHse  as  aoUeitors  or 
dUmiia  m  any  part  of  Great  Britain  for  ike  space  of  iwetUy  yean  without  the  consent  of 
Whittaker.  And  it  was  also  agreed,  that  the  Plaintiff  Tatfaam  should,  from  the 
idnMsioD  of  Whittaker  as  attorney,  become  a  co-partner  with  Whittaker  for  nine 
ymn,  and  receive  a  fixed  portion  of  the  profits;  and  "that  all  books  and  £386] 
seooaoto  whidi  bad  been  theretofcnre  kept  in  respeet  of  the  said  bosiness,  should  be 
kept  at  the  chambers  where  the  buaineea  should  be  oarried  on,  with  liberty  for 
uy  U  the  parties  to  the  agreement^  or  their  refffesentatives,  to  have  access 
thereta" 

Mr.  Whittaker  secured  the  payment  of  the  £6000  as  required  on  the  7th  of 
November  1831 ;  and  he  became  admitted  as  an  attorney  and  solicitor.  The  agree- 
ment was  acted  upon,  and  the  business  carried  on  under  the  firm  of  Howe,  Heptinstall, 
ft  Whittaker. 

The  money  was  actually  paid  in  the  month  of  June  1832,  and  Mr.  Howe  received 
X3000  as  bis  share  of  it 

Daring  the  progress  of  the  two  yean,  at  the  end  of  which  Messrs.  Howe  and 
Hi^tuiitw  were  to  retire,  Mr.  Whittaker  began  to  apprehend  titat  even  after  the 
e^ration  of  two  yean  it  might  be  y^ry  importyit  to  nim  to  have  the  advantiwe  of 
btu^  assisted  by  we  graater  expoienoe  and  the  establidied  ohanoter  of  Mr.  £&we ; 
and  m  May  1833  he  wrote  a  letter  to  Mr.  Howe,  tikereby,  veiy  earnestly,  requesting 
him  to  oontinae  his  assistance  in  the  business  after  tiie  end  of  the  two  years.  After 
•nne  treaty,  Mr.  Howe  agreed  to  do  so,  in  consideration  of  his  receiving  £600  a  year 
u  a  remuneration,  which  was  some  time  afterwards  increased  to  £700  a  year. 

Mr.  Heptinstall  retired  from  the  business  altogether  at  the  end  of  two  years. 
Mr.  Howe  continued  to  act  under  the  new  arrangement,  under  which  a  question 
■rote,  whether  he  was  a  partner  with  Whittaker  &  Tatham.  This  question  did  not 
^tpear  to  have  arisen  out  of  anv  dispute  as  to  the  emoluments  of  the  business, 
mt  seemed  rather  to  be  one  of  liability  and  feelings  and  particularly  whether  the 
fiefeodant  stood,  in  relation  to  ^386j  Messrs.  Whittaker  &  Tatham,  in  the  capacity 
of  derk  or  in  some  superior  station. 

On  the  12th  of  Angiut  1840  the  Defendant  sent  to  the  Plaintiff  Whittaker  a 
letter,  stating,  amcHigBt  other  things,  "  that  all  interooorse  in  the  natore  of  partnenhip 
ud  otherwise  must  cease  at  the  expiration  of  tiie  nine  yean  from  whence  he  entered 
puteership : "  which  occurred  on  the  7th  of  November  1840. 

In  August  1840  the  dispute  as  to  the  partnership  still  continued.  Mr.  Howe 
iuiated  upon  its  being  dissolved.  Mr.  Whittaker  thought  there  was  no  paifnership 
to  dissolve ;  but  at  last  they  agreed  to  siea  and  publish  a  notice  of  dissolution  of  the 
PvtAership  ;  and  at  the  same  time  Mr.  Howe  signed  an  acknowledgment,  that  Mr. 
nfaittakers  signature  of  the  notice  of  dissolution,  should  not  {vejodioe  any  qoestion 
between  them  as  to  a  partnership  having  actually  subsisted. 

About  the  same  time,  the  name  of  the  firm  painted  on  the  door  of  the  chamben 
vas  skered,  and  the  name  oi  Howe,  being  separated  from  its  former  conneoti<m  with 
the  otiier^  was  painted  on  the  door  separately  from  them. 
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On  tiie  26th  of  Deoember  1840,  in  the  absence,  and  without  the  knowledge  of 

Whittaker  &  Tatham,  Mr.  Howe  removed  a  great  many  books,  deeds,  documents, 
and  papers  from  the  chambers  in  Lincoln's  Inn,  where  the  business  was  carried  on,  to 
his  own  chambers,  amon&;8t  which  were  some  of  those  included  in  the  articles  oC 
August  I83I,  and  others  belon^ng  to  the  clients  of  the  partnership. 
'  Mr.  Howe  took  chambers  in  the  neighbourhood,  for  the  purpose  and  with  tbe 
intention  of  carrying  on  business  as  an  attorney  and  solicitor,  anq,  as  was  stated  hj 
^87]  the  Plaintiffs  affidavit,  he  threatened  and  intended  to  solidt  the  clienta  ot 
Flaintiffe'  partnership,  and  to  indnoe,  or  endeavour  to  induce,  such  clients  to  take 
away  their  business  m)m-  the  Fhuntifls'  firm,  and  to  emjdoy  him,  the  Defendant  in 
respect  of  tiieir  business ;  and  he  intended  to  make  use  <»  the  documents  and  papor^ 
which  were  eo  as  aforesaid  snrreptitiouBl^  obtained  by  him  from  the  chambers  of  said 

girtnership,  for  the  purpose  of  furthering  his  sud  designs,  and  of  preventing  tiie 
laintiffs  from  transacting  tbe  business  of  their  said  clients,  and  of  otherwise 
embarrassing  the  Flaintifis  in  the  conduct  of  such  business.  It  was  also  alleged  by 
the  Plaintiffs,  that  the  Defendant  intended  to  practise  in  the  name  of  a  third  person 
in  such  manner  as  to  evade  his  agreement. 

The  Plaintiffs  thereiipon  fil^  their  bill,  and  now  moved  for  an  injunction  "to 
restrain  the  Defendant  Howe  from  detaining  and  keeping  possession  of  the  books,  &c, 
from  the  ofaambers  occupied  by  the  Plaintiffs,"  and  from  permitting  the  same  to 
remain  away  from  the  office  <A  the  Plaintiffs,  &c. :  uid  "  from  practising  or  in  any 
manner  carrying  on  budness  as  a  solicitor  or  attorney  in  an  v  part  of  Great  Britain," 
&0. ;  and  to  restrain  him  from  soliciting  the  clients  of  tne  late  firm  of  Howe  & 
H^tsnstall,  to  transfer  their  business  from  tiie  Pkuntiffii  to  an^  other  st^oitor  or 
attorney,  or  to  cease  to  employ  them ;  and  from  acting  as  Uie  solicitor  or  attorney  ol 
any  such  clients. 

Mr.  Pemberton,  Mr.  Bomilly,  and  Mr.  Freeling,  in  support  of  the  motion,  con- 
tended, that  as  the  Defendant  was  clearly  acting  in  contravention  of  the  agreement, 
for  which  he  had  received  a  large  consideration,  the  Court  would  endeavour  to  prevent 
him ;  and  that  whatever  doubt  might  exist  as  to  tbe  jurisdiction  to  grant  an  in-{388]- 
junotion  directing  a  restoration  of  tbe  papers,  yet  that  there  was  ample  authority  for 
the  proposition,  that  the  Court  could  effect  it  by  an  injunction  in  a  negatdve  fom ; 
^oUntm  V.  Lord  Byron  (1  B.  C.  C.  588),  Lane  v.  Neudigate  (10  Yes.  192),  and  BmUm 
V.  Hn^eieson  (4  Simons,  13),  where  the  Defendants  were  restrained  "from  permitdne 
such  part  of  the  buildings  as  had  been  i^ready  erected  on  the  garden  or  plot  of  grouiia 
mentioned  in  the  pleadings,  from  remaining  thereon ; "  and  ^eneer  v.  2m  Limdim  a»i 
Birmiti^uim  Sailmtif  Cen^any  (8  Simons,  193),  and  Taylor  v.  Daa8.{l} 
■  Mr.  O.  Turner,  and  Mr.  Bacon,  wnirA,  consented  to  deliver  up  all  the  p^^ 
except  those  which  tbe  owners  had  given  the  Defendant  notice  not  to  part  with.  They 
contended,  however,  that  the  agreement  not  to  practise  as  attorney  in  any  part  of 
Great  Britain  for  twenty  years,  was  void  at  law;  seeondh/,  that  it  was  such  an  agree- 
ment as  a  Court  of  Equity  would  not  specifically  perform ;  and,  tMrdltft  that  if,  in  any 
case,  a  Court  of  Equity  could  direct  a  specific  performance,  yet,  that  under  the 
particular  circumstances  of  this  case,  it  would  decline  so  to  do.  On  the  first  pointy 
they  argued  that  the  agreement  being  generally  in  restraint  of  trade  in  Great  Kittin, 
was  void,  as  contraiy  to  public  policy :  MUdtel  v.  Beynolds  (1  P.  Williams,  181),  ffmer 
V.  Ashford  (3  Bing.  322),  Homer  v.  Qraves  (7  Bing.  736 ;  and  see  ffUduoek  v.  Ceker,  6 
Ad.  &  EUis,  438 :  and  Archer  v.  Mar^  lb.  909) ;  that  it  was  clearly  ocmferaiy  to  Uie 
public  intM*ost  to  [8891  permit  an  individual  to  disable  himadf  by  oontract  fnHn 
earning  his  Uvelihootl,  whereby  he  wonld  be  doomed  to  live  in  idleness,  and  hia  laboor 
be  lost  to  the  State.  In  snro  a  ease  tbe  Plaintiffs  had  no  ri^ht  of  suit  or  action ; 
ThoTMon  V.  Thomson  (7  Vee.  470).  On  the  second  point,  that  if  not  strictly  void  at 
law,  still  a  Court  of  Equity  wonld  not  enforce  the  agreement,  as  it  was  unreasonable, 
and  "  publicly  detrimental ; "  HaiUngton  v.  Du-Chatel  (1  Bro.  C.  C.  125) ;  and  that  this 


■  (1)  Taaflor  v.  Davit.  Rolls,  November  1834,  where  a  partner  had  abstracted  a 
partnership  book  from  the  counting-house  of  the  firm,  contrary  to  an  express  covenant 
contained  in  the  deed  of  partnership,  Sir  C.  C.  Pepys,  Master  of  die  Rtuls  granted  an 
injunction  restnuning  him  from,  oontinuing  to  violate  the  covenant ;  and  this  wu 
eontinued  hy  Ixnd  Lwgdal^  at  the  hearing  of  the  cause,  on  the  28th  of  February  1838. 
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Court  would  give  such  a  contract  no  encouragement ;  Prosser  v.  Edmonds  (1  Younge 
&  C.  4^1} ;  and,  thirdly,  that  the  Plaintifis  had  waived  the  agreement  by  permitting 
Howe  to  practise  on  his  own  account. 
Mr.  Pemherton,  in  reply. 

Thb  Master  of  the  Bolls  [Lord  I^angdale].  With  respect  to  that  part  of  the 
motion  which  applies  to  the  deeds  and  papers,  I  shall,  on  the  faith  that  Mr.  Howe 
viil  cany  into  effect  the  intention  which  has  been  declared  on  his  part  by  his  counsel, 
rawe  any  order  I  have  to  make  on  this  occasion  ;  an  opportunity  will  thus  be  given 
of  making  wsbm  communication  in  the  meantime.  Finding  it  neoeBsary  therefore  to 
reserre  the  order  I  may  have  to  make  on  that  part  of  the  case,  I  l^ns  it  would  he 
batter  not  to  make  any  ordOT  whatever  at  present.  I  will,  however,  state  my  present 
•pnkni  as  Car  aa  it  is  now  formed,  and  will  take  an  opportunity  in  the  meantime  of 
emndering  the  nature  of  the  injunction  which  I  ought  to  grant. 

I  eonfees  there  is  something  in  all  contracts  of  this  nature  of  which  I  have  enter- 
tained some  doubt  Where  cnents  rely  on  the  professional  skill  and  knowledge  of 
[9B0]  the  individual  they  have  long  employed,  I  htlVe  some  doubt  as  to  the  policy  of 
luctioning  the  purchase  of  their  recommendation  of  the  clients  to  other  persons. 
These  doubts  have  not  originated  with  myself,  because  I  recollect  very  well  their 
beiof  long  dwelt  upon,  and  commented  on  by  Lord  Eldon,  not  only  in  the  case  of  a 
•olicitor  and  his  clients,  but  in  the  cases  of  medical  men  and  their  patients.  I  perfectly 
rMollect  a  case  in  which  the  professional  practice  of  one  physician  had  been  sold  to 
another,  wherein  ^e  policy  of  permitting  such  arrangements  was  the  subject  of  great 
diRiuskni  and  conaiaeration.  It  is  not,  however,  for  me  to  act  upon  any  doubts  I 
may  eatertain  of  that  nature,  because  agreements  of  this  description  have  been  too 
often  sanotioited  to  he  now  questioned.  [After  referring  to  the  painful  oittnimstances 
(rf  this  case,  his  Lordship  said]  I  think,  notwithstanding  the  able  arrament  in  this 
case,  that  there  must  to  some  extent  be  an  injunction  against  the  Defendant  with 
ngird  to  the  practice  which  it  seems  he  now  intends  to  carry  on  ;  bat  aa  some  time 
most  elapse  before  a  final  judgment  can  be  pronounced  on  this  motion,  I  will  in  the 
meanwhile  read  over  the  affidavits  and  refer  to  the  authorities,  and  I  will  consider  the 
extent  of  the  injunction  which  must  be  granted.  I  trusty  that  in  the  meantime  Mr. 
Howe  will  act  wm&  jide  in  accordance  wiui  the  instructions  be  has  given  his  counsel 
with  respect  to  the  papers. 

/a*.  18.    Affidavits  being  now  produced  as  to  the  delivery  up  of  the  papers,  &&, 

,Thb  Masikb  or  the  Rolib  said.  In  order  that  I  may  make  an  order  appHicable  to 
the  papers  and  boxes  under  the  present  state  of  oircumstanoes,  I  think  it  wUl  be 
Mcessary  to  examine  minutely  the  additional  [3911  affidavit  now  produced ;  and 
perhaps  it  may  be  necessary  for  the  Plaintiffs  to  afford  some  explanation  thereon.  In 
tlie  meantime,  I  think  it  nor  duty  to  do  all  that  the  jurisdiction  of  the  Court  enables 
me  to  do  to  protect  these  Plaintiffs ;  and  I  will  proceed  to  state  my  opinion  as  to  the 
injaDction  I  must  pronounce. 

The  motion  ia  for  an  injunction  to  restrain  the  Defendant  from  detaining  and 
^pin^  poeaession  of,  or  destroying  certain  documents,  and  also  to  restrain  him  from 
pnctismg  or  carrying  on  business  as  an  attorney  and  solicitor.  [His  Lordship  stated 
^  agreement  between  the  parties,  and  tiie  circumstances  under  which  it  was  entered 
iatt^  and  the  aubeequoit  arTangement  between  the  Plaintiffs  and  the  Defendant  Air. 
How^  and  ^oceeded.]  Mr.  Howe  continued  to  act  under  the  new  arrangement; 
nd  a  qnestion  arose  whether,  under  tiiat  arrangement,  he  was  a  partner  with 
VUttaker  &  Tatham,  or  not.  That  he  was  subject  to  tiie  liabilities  of  a  partner 
tt  between  the  firm  and  other  parties  appears  to  me  evident  from  the  use  which  was 
msde  of  his  name,  and  the  nature  of  his  employment.  Whether  he  was  to  be  called 
s  psTtner  as  between  himself  aud  Whittaker  &  Tatham  is  not  very  material ;  because, 
if  s  partner,  he  was  to  have  the  fixed  sum  of  £500  and  afterwards  £700  a  year,  as 
ttd  for  his  share  of  profits  ;  and  if  not  a  partner,  he  was  to  receive  the  same  sum  as 
s  remuneration  for  his  servicea  Nominally,  at  least,  he  was  a  partner,  and  with 
that  name  he  was  employed  as  l^e  assistant  and  adviser  of  the  Plaintiffs,  and  not  in 
>0f  bfwior  capacity. 

In  August  1840  the  dispute  as  to  the  partnership  continned.  Mr.  Howe  then 
kuitted  on  its  being  dissolved ;  Whittaker  thought  there  was  no  partnership  to 
diisc^ve;  but  at  last  they  agreed  to  sign,  and  did  sign  and  publish  a  notice  of 
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diflaolnttoD  cf  the  partnership,  but  at  [382]  the  aame  time  Mr.  ^we  ngned  n 

acknowledgment  that  WhittaKer^s  signature  of  the  notice  of  dissolution  should  not 
ivejudice  any  question  between  them  as  to  a  {wrtnership  having  actually  subsittfld 
between  them.  About  the  same  time  the  name  of  the  firm,  painted  on  the  door  of 
the  chambers,  was  altered,  and  the  name  of  Mr.  Howe  being  separated  from  iti 
former  coiineTtiou  with  the  others  was  painted  on  the  door  separately  from  them. 

In  all  this  I  confess  that  I  see  nothing  in  the  conduct  of  Mr.  Howe  which  Uw 
Plaintiffs  are  entitled  to  complain  of ;  it  was  optional  with  him  whether  he  woqU 
permit  bis  name  to  continue  in  the  firm  or  not,  or  whether  he  would  or  not  coatioiw 
to  give  hie  personal  aid  in  carrying  on  the  business.  He  mi|^t  put  an  end  to  hu 
sepante  agreement  for  that  purpose  when  he  pleased. 

But  upon  a  ou-eful  pOTtW  of  the  affidavits,  I  find  nothing  upon  which  I  en 
safely  oonclude,  or  from  whioh  it  apwars  probable,  that  Mr.  Whittaker  had  in  tov 
way  released  Mr.  Howe  from  the  obligations  into  which  he  had  entered  on  the  4a 
of  August  1831 :  for  additional  consideration  Mr.  Howe  wae  to  render  additional  aid 
in  carrying  on  the  business ;  but  the  duty  for  whic^  the  former  oonsideiBtion  wai 
actually  paid  was  not  altered.  If  Mr.  Howe  thought  that  he  was  at  liberty  to 
practise  for  himself  notwithstanding  that  agreement,  1  think  that  he  has  not  shewn 
any  sufficient  grounds  for  that  opinion,  and  that  whatever  his  own  view  might  be,  it 
ia  not  justified  by  the  facts  which  he  has  stated ;  neither  does  it  appear  to  me  to  be 
shewn  by  the  evidence  now  before  me,  that  after  August  1840  he  so  acted  for  himself 
as  solicitor  as  to  acquire  a  right  to  do  so  by  the  acquiescence  and  consult  d 
'Wbittaker.  Nevertheless,  on  the  25th  of  December,  in  the  absence  and  without  the 
knowledge  of  Whittaker  &  Tatham,  [393]  Mr.  Howe  removed  a  great  many  doen- 
ments  from  the  chambers  where  the  |Mutnership  business  was  carri^  on  to  obamben 
of  his  own,  where  he  now  insists  be  has  a  right  to  carry  on  business  for  himself ;  sad 
his  defence  is,  that  the  agreement  he  entered  into  is  void,  or  if  not  void,  that  it  is 
such  as  this  Court  cannot  specifically  perform ;  and  therefore  he,  with  the  oonside» 
tion  in  his  pocket,  has  a  ri^t  to  act  in  violation  of  the  contract  for  which  the  coo- 
sideration  was  given. 

/With  respect  to  the  validity  of  the  agreement,  it  is  not  now  made  a  questicHi 
whether  attorneys  and  solicitors  can  lawmlly  agree  to  secure  their  clients  to  tiw 
attorneys  and  solicitors  who  succeed  them  in  business.  In  Candler  v.  Ckmdler  (Jse. 
231),  Lord  Eldon,  referring  to  Bunn  v.  Guif  (4  East,  190),  said,  "  I  doubted  whether 
professional  men  could  be  recommended,  not  for  skill  and  knowledge  in  the  profBSBi<ai, 
but  for  a  sum  of  money  paid  Mid  advanced.  I  knew  that  this  would  rip  up  many 
tiansactions,  and  I  was  nappy  that  the  Court  of  King's  Beneh  was  of  a  diffweni 
opinion,  though  I  never  coiua  entirely  reoonoile  mysdf  to  their  doctrine."  Bat  die 
agreement  as  to  this  being  undisputed,  it  is  alleged  to  be  void  as  being  in  restniikt 
of  the  exercise  of  trade  or  profession.  In  the  cases  which  have  occurred  I  have  not 
observed  any  distinction  taken  between  trade  and  professions ;  but  the  diatinctiai 
between  different  sorts  of  trades  or  professions  has  been  taken,  and  appears  to  be 
material. 

In  this  case  a  valuable  consideration  being  given,  the  question  is,  whether  Ui« 
restraint  intended  to  be  imposed  on  Mr.  Howe  is  reasonable.  The  words  of  Chief 
Justice  Tindal  in  Homer  v.  Graves  (7  Bing.  743)  may  be  safely  adopted.  "  We  do 
not  see  how  a  better  test  can  be  [391]  applied  to  the  question  whether  this  ia  or  not 
a  reasonable  restraint  of  trade,  than  by  considering  whether  the  restraint  is  such  onl^ 
as  to  aflbrd  a  fair  protection  to  the  interests  of  the  party  in  favour  of  whom  it  h 
given,  and  not  so  large  as  to  interfere  with  the  interests  of  the  public  Whatever 
restraint  is  larger  than  the  necessary  protection  of  the  party  [requires]  can  be  (rf  no 
benefit  to  either;  it  can  only  be  oppressive,  and  if  oppressive,  it  is  in  the  eye  of  the 
law  unreasonable.  Whatever  ia  injurious  to  the  intereata  of  the  public  is  void  oa 
the  CTounds  of  public  policy." 

Now,  whatever  may  be  the  talents,  knowledge,  and  experience  of  Mr.  Howe,  and 
I  am  disposed  to  rate  them  highly,  I  cannot  say  that  m  my  opinion  the  public 
interest  wilt  be  in  any  way  interfered  with  or  affected  by  his  not  being  allowed  to 
practise  as  an  attorney  and  solicitor  in  Grreat  Britain  for  twenty  years  without  the 
consent  of  Mr.  Whittaker. 

The  question  therefore  is,  whether  the  restraint  ought  to  be  eonsidered  as  reasm- 
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«Ue  in  tliu  particular  case.  The  busindss  ib  that  of  an  attorney  and  solicitor,  which, 
to  a  luve  extent)  may  be  carried  on  by  correspondence  or  by  agents,  and  as  to  which 
it  has  uready  been  decided,  that  a  restraint  of  practice  within  a  distmioe  of  150 
milei  was  not  an  unreasonable  restraint.  It  was  decided  in  the  case  of  the  surgeon 
dentist^  where  the  ooonpatiini  required  the  jferaonal  praaence  of  the  praotiser  and  the 
patioat  at  the  aame  fdao^  that  a  4«atniiit  c£  praxes  within  a  distance  of  100  mitea 
im  an  unreasonable  restraint. 

Agreeing  with  tlie  Comt  of  Common  Pleas,  that  in  such  oases  "  no  oertain  memtt 
IwiDcuiy  can  bo  laid  down  within  whieh'  the  restraint  would  be  reasonable,  and 
WsyooA  which  ozoessive ; "  having  regard  to  the  nature  of  the  profession,  to 

tike  limitation  of  time,  and  to  the  decision  that  a  distance  of  150  miles  does  not 
deteribe  an  unreasonable  boundary,  I  must  say,  as  Lord  Kenyon  said  in  Davis  v, 
Jfsm  (5  Term.  Rep.  118),  "  I  do  not  see  that  me  limits  are  necessarily  uireasonable, 
Dw  do  I  know  how  to  draw  the  line." 

At  present,  therefore,  I  cannot  come  to  the  conclusion  that  this  agreement  is 
Toid ;  and  I  do  not  think  that  this  Court  can  refuse  to  grant  an  injunction  to  restrain 
tbe  violation  of  a  contract  or  covenant,  because  there  may  be  some  part  of  the  agree* 
awnt  which  the  Court  could  not  compel  the  Defendant  specifically  to  perform. 

In  the  progress  of  the  cause  it  may  become  necessai^  to  consider  furthw  the 
poiQtB  wbicii  hkve  been  raised ;  but  at  pvsent  I  am  <rf  opimon,  that  the  right  claimed 
D7  Hr.  Howe  to  act  in  violation  of  the  contract  for  which  he  has  reoeived  the  oon^ 
isiflcation  is,  to  say  the  least,  so  far  doubtful  that  he  ought  not  to  be  permitted  to 
take  the  law  into  his  own  hands,  and  carry  on  his  business  at  bis  own  pleasure,  and 
without  regard  to  the  severe  injury  which  he  may  do  to  the  Plaintiffs. 

Bestrain  bim  from  practising  as  an  attorney  or  solicitor  in  any  part  of  Great 
Britain,  either  in  his  own  name  or  in  the  name  of  any  other  person,  and  from 
endeavouring  to  induce  any  persons  who  were  the  dienta  of  Howe  &  Heptinstal,  or 
of  Howe,  Whittaker  &  Tatham,  to  cease  or  a1»tain  from  employing  Wnittaker  & 
Tatham  as  tlieir  attorneys  or  solicitors. 

Non. — Am  injnnetion  was  irfterwards  granted  as  to  the  deeds  and  papers,  but 
whidi  has  not  yet  been  drawn  upu 

[396]  Thx  Attornet-General  v.  Stkutt.  Nov.  14,  1840. 

[8.  a  10  L.  J.  Ch.  24.] 

Ad  information  made  claim,  on  behalf  of  a  charity,  to  a  farm,  out  of  which  a  fixed 
annoal  rent  charge  had  for  many  years  been  paid.  The  Defendant  admitted  the 
right  to  the  rent  charge,  but  contended  that  he  represented  jMulaes  who  were 
pnrehasm  of  the  farm  Tot  valuable  consideration,  without  notice.  He  admitted  he 
nad  in  his  possession  title-deeds  which  made  out  his  own  title,  but  did  not  mi^e  out 
cr  evidence  the  title  of  the  eharity.  Held,  that  the  Defendant  was  not  bound  to 
produce  them. 

The  information  stated,  that  Richard  Tweedy,  by  his  will  dated  in  1674,  "gave 
all  his  hmds  and  tenements  called  Prentices,  in  Stow  Maries,  in  the  county  of  Essex, 
with  his  lease  and  term  of  years  in  the  same,"  to  three  trustees  and  their  heirs,  for 
die  endowment  of  four  almshouses  for  four  poor  inhabitants  of  Stock  and  Boreham. 

That  the  farm  was  in  the  \>ccupation  of  the  Defendant,  who  claimed  it  under  the 
vill  of  his  father,  who  purchased  it  in  1788  ;  and  that  the  Defendant  paid  an  annual 
nm  of  £13,  128.  as  a  rent  charge  issuing  thereout.  The  information  insisted  that 
the  charity  was  entitled  to  the  whole  income  of  the  property,  amounting  to  about 
£66  a  year.  It  charged  that  the  Defendut  had  in  hia  pouessKm  deeds,  &c,  whereby 
or  herefrom  the  title  ol  the  chi^y  would  appear,  or  whioh  contain«l  recitals 
niatang  to  the  charity. 

The  Defendant  stated  l^t  his  father  had  purchased  the  Prentices  with  other 
properU^  in  1787,  "subject  to  a  rent  charge  of  £13,  12s.  per  annum  to  the  poor  of 
Stock  Boreham,  and  subject  to  a  quit  rent  of  Ss.  Id.  per  annum  to  the  manor  of 
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Korth  Farnbridge ;  and  that  his  father  had  no  notice  of  the  will  of  Itiofa«<d  Tweedy, 
or  the  alleged  rights  of  the  charity. 

He  set  forth  the  title^eeds  under  which  he  claimed,  oommenoing  in  1606,  in  ons 
of  which,  dated  in  1718,  the  property  was  conveyed,  "one  annual  rent  or  charge  (rf 
X13,  128.,  payable  half-yearly,  by  equal  portions,  to  [397]  the  sereral  pMishes  ol 
Stock  and  Boreham,  in  the  coun^  of  Essex  aforesaid,  being  so  much  theretofore  to 
them  given  hy  lUcbard  Tweedy,  Esq.,  Icmg  since  deceased,  and  charged  and  clui]ge- 
aUe  in  and  upon  the  sdd  premises  only  excepted."  The  Defendant  relied  on  heuog 
a  purchaser  for  valuable  consideration,  without  notice,  and  on  the  Statute  of  Limita- 
tion^  and  insisted  that  the  charity  was  legally  entitied  to  the  rent  charge  only. 

He  admitted  that  he  had  in  his  possession  certain  title-deeds,  relating  to  the 
premises  in  question  in  this  cause,  and  to  other  premises ;  but  he  said  that  these  tide- 
deeds  constituted  the  title  of  the  {Arties  claiming  the  premises  under  the  will  of  Iub 
father  John  Strutt,  and  did  not  constitute,  make  out,  or  evidence  the  alleged  title  of 
the  charity. 

A  motion  was  now  made  for  the  production  of  the  papers,  &o. :  the  diecussoo 
turned  on  thd  liability  of  the  Defendant^  under  tiiese  ciroumstanees,  to  jODduce  the 
title-deeds. 

Mr.  Pemberton  and  Mr.  Blunt,  in  support  of  the  motion,  contended,  that  the 
Attomey-Oeneral  was  entitled  to  the  jwodnction  of  the  titifr<leed8,  in  order  to  see 
whether  there  was  any  admission  therein  of  the  titie  of  the  charity  to  the  property  m 
question ;  and  that  aa  the  charity  was  mentioned  in  one  d  them,  tibe  Defaidantt  and 
those  through  whom  he  claimed,  must  be  taken  to  have  had  notice  of  the  rights  of 
the  charity ;  in  which  case  the  Attorney-General  was  clearly  entitled  to  see  them. 

That,  as  the  lands  out  of  which  the  rwt  charge  was  issuing,  had  been  intennixed 
with  others,  the  Attorney-General  was  entitled  to  the  production  of  the  title-deeds, 
^398]  in  order  to  determine  the  particular  lands  out  of  which  the  rent  chai^  was 
issuing. 

Mr.  Kindersley  and  Mr.  James  Bussell,  contrd,.  The  title  of  the  charity,  to  the 
rent  charge  is  admitted,  and  it  has  always  been  paid ;  but  the  titie  to  the  land  is 
altogetiier  denied.  The  Attorney-General,  therefore,  faiiu  no  right  to  the  productioo 
of  the  deeds  which  prove  the  title  of  the  Defendant  only,  and  not  that  of  the  Plaintiff ; 
Adasm  v.  J'u&er  (2  Keen,  764,  and  3  MyL  &  Cr.  626). 

The  case  of  oonfosion  of  boundaries  is  not  made  by  the  information,  and  cannot 
now  be  insiBted  on. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  documents  other  thaii  the 
title-deeds  must  be  produced.  As  to  the  tiue-deeds,  the  question  is,  whether,  in  the 
present  state  of  the  record,  and  having  regard  to  the  claim  made  by  the  information, 
the  Attorney-General  has  now  a  right  to  the  production  of  them.  In  the  course  of 
these  proceedings  it  may  be  very  imx>ortant  to  have  them  produced ;  but  I  am  of 
opinion  that  the  record  is  not  at  present  in  such  a  state  tnat  I  can  compel  their 
{HYxluotion. 

The  claim  made  by  the  Attorney-General  is  simply  for  the  recovery  of  the  land. 
The  Defendant  says  he  is  in  the  situation  of  a  purduser  for  valuable  constderaQCHi 
without  notice.  In  the  reference  to  the  rent  charge,  to  which  the  charity  is  admitted 
to  be  entitled,  fdiere  is  nothing  to  connect  it  with  the  ori^n  of  the  ohanty ;  and  t^e 
Defendant  may  therefore  be  right  in  saying  (^99]  that  the  deeds  relate  solelr  to  his 
own  titie,  and  not  to  that  of  the  charity.  In  we  present  state  of  the  record,  I  cannot 
order  the  production  of  the  title-deeds. 


[399]   WzLLS  V.  GiBBS.   Dec.  10,  11.  1840. 

[S.  C.  10  L.  J.  Ch.  97 ;  4  Jur.  1176.] 

TThetiier  an  order  to  pay  money  into  Court  to  the  credit  of  a  cause  is  an  order  within 
the  meaning  M  the  1  &  2  Vict.  c.  110,  s.  18 ;  and  if  so,  whether  a  taking  under  an 
attachment  for  oratempt  would,  under  the  sixteenth  section,  invalidate  a  ohaige 
obtained  under      thirteenth  secticm. 
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Hiia  Court  has  no  jarisdictioia  to  order  the  Master  of  the  Common  Pleas  to  vuate  a 
Bwowndnm  entered  under  the  1  &  2  Viet  e.  110,  of  an  order  of  tiiis  Court 

By  an  interiooatorr  order  made  in  this  cause  on  the  lltb  of  June  1840,  the 
Ddtodaat  was  orderec^  within  a  month  from  that  time,  to  pay  into  the  bank,  with, 
Ike  pririty  of  the  Aoooantant-Oeiwral  of  this  Courts  to  the  eredit  <d  thie  oausa,  die 
■uaofX1404^  2a. 

On  the  3d  of  July  1840  the  PlaintiflEs,      their  solicitor,  caused  a  memorandum  or 

■MtB  ot  iUb  order  to  be  left  wiUi      senior  Master  of  the  Court  of  Common  Pleas, 

lomiBt  to  tiie  statote  of  the  1  ^  2  Tiet  a  110;  s.  19. 
The  Defendant  having  made  default  in  payment  <^  the  money  into  Court,  was,  in 

tam^ba  1840,  taken  into  custody  by  the  serjeantat«ntts;  and  was  afterwiurds 

tencd  over  to  the  Fleet 

It  was  now  moved,  on  his  behalf,  that  the  orders  and  warrant  under  which  he  was 
^nnied  might  be  discharged,  and  that  the  Defendant  might  be  discharged ;  and 
lln  tliat  the  entry  or  reffistry  made  by  the  senior  Master  of  the  Court  of  Common 
Aaa  at  Westminster,  <rf  uie  order  of  the  Uth  day  of  June,  in  parsuance  or  pretended 
|Dnaaoce  of  the  1  &  2  Vict,  might  be  cancelled  or  vacated  for  irregularity,  and  as 
lot  bung  authorised  [400]  by,  or  within  the  scope  and  meaning  of,  the  said  Act  of 
llulianei^;  or  otherwise,  that  the  Plaintiffs  might  be  deemed,  and  taken,  and  be 
moiding^y  declared  to  have  relinquished  all  right  and  title,  to  the  benefit  of  such  (if 
Wf)  cuBige  or  aeourity  as  they  might  have  obtained  or  be  entitled  to^  under  the 
•mis  of  Ae  said  Act  of  Parliament^  by  means  or  in  respect    the  order  of  thia  Uth 
»j  of  Jane  last ;  and  that  the  Plaiiwfis  might  forfeit  and  be  declared  to  have 
■mited  the  same  accordingly.   And  that  in  either  case  satisfaction  might  (if 
paoe«aiy)  be  entered  on  the  entry  or  registry  of  such  last-mentioned  order,  w  of  ue 
pMDionuidum  or  minute  thereof.(l) 


(1)  By  the  tiiirteenth  section  of  the  1  &  2  Vict.  c.  110,  it  is  enacted  that  a  judg> 
nt  entered  np  in  any  of  Her  Majesty's  Superior  Courts  at  Westminster  shouB 
oats  sa  a  chjfge  upon  idl  lands,  &o.,  to  which  auoh  person  shall  be  entitlkl,  and 
» judgment  creditor  is  to  have  the  same  remedies  in  a  Court  of  Equity  as  if  the 
btor  had  agreed  to  charge  die  hereditaments  therewith,  but  the  oreditor  is  not  to 
■Btitled  to  proceed  in  equity  to  obt^  the  ben^  of  such  charge  until  the  expira- 
n  of  a  year. 

Hie  aixteentJi  seetaon  enacts,  "  That  if  any  judgment  creditor,  who,  under  die 
von  of  diis  Act,  didl  hare  obtained  any  charge,  or  be  entitled  to  the  benefit  of 
J  saenrity  whatsoever,  shall  afterwards,  and  Iwfore  the  property  so  ohuged  or 
tared  ihail  have  been  converted  into  money  or  realised,  and  the  produce  thereof 
plied  towards  payment  of  the  judgment  debt,  cause  the  person  of  the  judgment 
nor  to  be  taken  or  charged  in  execution  upon  such  judgment^  then  and  in  suon  case 
di  judgment  creditor  shall  be  deemed  and  taken  to  have  relinquished  all  right  and 
k  to  the  benefit  of  such  charge  or  security,  and  shall  forfeit  the  same  aooormngly." 

Tba  ei^iteenth  section  enacts,  "  That  all  decrees  and  orders  of  Courts  erf  Equity, 
iaKidasof  Coorta  of  ComnKm  Law,  and  all  orders  of  the  Lord  Chancellor  or  of  we 
mt  of  Bariew  in  matters  of  bankruptcy,  and  all  orders  the  Lord  ChanceUor  in 
itters  of  lunaoy,  whereby  any  sum  oS  money,  or  any  costs,  charges,  or  expenses, 
iD  be  payable  to  any  person,  shall  have  the  effect  of  judgments  in  the  Superior 
■rti  ot  Common  Law,  and  the  persons  to  whom  any  such  monies,  or  costs,  char^^ 
expenses,  shall  be  payable,  shall  be  deemed  judgment  creditors  within  the  meaning 

tktt  Act ;  and  all  powers  hereby  given  to  the  Judges  of  the  Superior  Courts  ^ 
■mon  Law  with  respect  to  matters  depending  in  the  same  Courts,  snail  and  may  be 
ttosed  by  Courts  of  Equity  with  respect  to  matters  therein  dependiiw,  and  by  the 
■d Chanoellev  and  the  Court  of  Beview  in  matters  of  bankruptcy,  andby  the  Lord 
bnellar  in  matters  of  lunaoy ;  and  all  remedies  hereby  given  to  judgment  creditors 
■  m  like  manner  given  to  persona  to  whom  any  monies,  or  costs,  ohaigea,  or  expenses^ 
sadh  Mdns  or  roles  respeotiv^  directed  to  be  paid."  • 

ne  nineteenth  section  enaet^  "That  no  judgment  of  ^any  of  die  said  Supwior 
Mta,  Borany  decree  or  onkr  in  any  Court  of  Equity,  nor  any  rule  of  a  Court  of 
nmoB  Law,  n<»'any  order  in  bankruptcy  or  Innaoy,  shall  by  virtue  erf  diis  Aot  afieet 
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[401]  Mr.  Kindersley  and  Mr.  Erwis,  in  support  of  th«  motion^  The  interloontoiy 
order  of  the  1 1th  of  June  to  pay  money  kUo  Comiy  with  the  privity  of  the  Aocoontant- 
Qeneral,  to  the  credit  of  ti^  cause,  is  not  within  the  eighteenth  section  of  the  1  &  2  Vict 
0.  110,  which  refOTB  only  to  any  aura  of  money  '*pa^le  to  tmyjfertm."  This  is  made 
•videut  from  the  words  which  follow  in  the  same  section ;  for  the  order  is  to  hare  the 
effect  of  a  judgment,  and  "  the  persons  to  whom  such  money,  [402]  &c.,  shall  be 
payable  shall  m  deemed  judement  oreditora."  Who,  then,  in  this  case  can  be  deemed 
the  judgment  oreditoniY  The  Oonrt,  or  t^e  bank,  or  the  Aeoountant-GenenJf  It  is 
evident  that  the  Act  contemplated  only  sach  an  order  as  decided  the  right  to  the 
money,  and  not  an  interlocutory  order  in  a  cause,  in  which  neither  the  rig^t  nor 
liability  is  adjudicated  on,  and  which  is  made  simply  for  the  purpose  of  security  until 
the  hearing  of  the  cause.  If,  then,  the  case  is  not  within  the  eighteenth  section,  tfae 
Plaintiff  had  no  right  to  enter  a  memorandum  with  the  Master  of  the  Common  Pleas : 
it  forms  a  cloud  over  his  title,  and  makes  his  prbperty  unmarketable.  Tfae  memorandum 
entered  by  virtue  of  the  proceeding  in  this  Court  ought,  therefore,  to  be  removed. 
If,  however,  the  order  comes  within  the  Act,  and  is  to  have  the  effect  of  a  judgramt 
"  in  the  Superior  Courts  of  Common  Law  "  under  tfae  eighteenth  section,  then,  by  lear* 
ing  the  memorandum  nnder  the  nineteenth  section,  the  Plaintiffs  obtained  a  duun 
on  the  land,  and  thereby  made  tfaeir  election  to  prosceed  against  the  D^ndaots 
properQr,  and  were  estopped  by  the  oommon  taw  from  afterwards  prooeeding  against 
the  Defendant's  person  (S  Bae.  Abr.  393) ;  or,  in  another  view  of  the  case,  die  Pluntiib 
having  obtained  the  charge,  must,  under  the  sixteenth  section,  be  deemed  to  have 
relinquished  it  by  subsequently  arresting  the  Defendant :  in  the  former  case  the  urest 
was  irregular ;  in  the  latter,  the  charge  has  been  avoided.  It  would  be  most  unjust 
to  keep  a  party  in  prison  for  the  non-payment  of  money  whiofa,  by  reason  of  the 
cfaarge  created  on  his  estate  icft  thA  same  debt,  he  is  renaered  unable  to  raise  oat  at 
his  property. 

Mr.  Pemberton  and  Mr.  Hallett,  eotUrii.  The  case  is  within  the  eighteenth  section. 
The  order  is  in  tfae  [403]  most  usual  foim  in  equity  to  pay  into  Court  to  the  credit 
of  tfae  cause,  for  the  benefit  of  tfae  claimants.  It  is  the  same  as  if  money  were  directed 
to  be  paid  into  a  banker's  to  tfae  credit  of  a  par^ular  person's  aooount.  However,  it 
is.  quite  unnecessaiy  to  decide  die  prant  on  wiw  oocasion. 

As  to  <milering  the  discharge  of  die  Defendant  (a  tziutee  who  liaa  applied  the 
trust  fund  to  his  own  use),  there  is  nothing  in  the  Act  or  in  the  previous  praodoe  to 
warrant  it.  The  Act  says,  that  by  taking  the  person  of  the  debtor  in  execution,  the 
previous  charge  on  the  land  shall  be  rehnquisfaed  and  forfeited ;  be  it  so,  but  there 
is  nothing  to  authorise  tfae  discfaarge  of  tfae  Defendant  The  Defendant,  however, 
has  never  been  taken  in  execution ;  Uie  process  against  him  is  for  his  ccmtempt  of 
tfae  Court,  and  differs  widely  from  tfae  prooess  in  the  Common  Law  Conrts :  the 
distinction  has  been  clearly  established  in  the  recent  Irish  case  of  MUler  v.  Kncx 
(4  Bing.  N.C.  674).  Contempt  in  equity  is  a  oriminal  proceeding,  and  for  centories 
tfae  practice  in  equity  faas  been,  to  enforce  the  payment  of  a  debt  or  the  performance  ttf  a 
duty,  compulsonly  both  against  the  property  and  the  person  at  the  same  time.  Tfae 
Aot  referred  to  does  not  abridge  the  FlamtiflTs  rights ;  though  popularly  regarded  as  an 
Act  for  the  abolition  of  inuKrisonment  for  debt,  it  is  merely  to  abolish  UToat  on  mane 
process,  with  certain  qualineations:  its  object  is  to  give  a  creditor  a  more  extennve 
remedy  against  the  property  of  his  debtor,  and  not  to  limit  it 


any  lands,  tenements,  or  hereditaments  as  to  purchasers,  mortgagees,  or  creditors,  unless 
and  until  a  memorandum  or  minute,  containing  the  name,  and  tfae  usual  or  last  known 
place  of  abode,  and  the  title,  b'ade,  or  profession  of  the  person  wfaose  estate  is  intended 
to  be  affected  thereby,  and  the  Court  and  the  title  of  the  cause-  or  matter  in  which 
such  judgment,  decree,  order,  or  rule  shall  have  been  obtained  or  made,  and  tfae  date 
of  Bucfa  judgment,,  decreet  order,  or  rule,  and  tfae  account  of  tfae  debt^  damages,  costs, 
or  monies  tfaereby.  recovered  or  ordered  to  be  paid,  shall  be  left  with  &e  senior 
Master  of  the  Court  of  Common  Fleas  at  Westminster,  who  shall  fortiiwidi  entw  the 
same  particulars  in  a  book-  in  alphabetical  order,  by  tfae  name  of  the  person  whose 
estate  is  intended  to  be  wected  by  such  judgment,  decree,  order,  or  rale ;  and  sudi 
officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  58. ;  and  all  persons  shaD 
be  at  liberty  to  eeaxoh  the  same  book  on  payment  of  tfae  sum  of  Is. 
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AitoracKting  the  mranoimndam,  this  Court  has  no  authorilyso  to  do.  If  the 
eharge  is  void  by  the  statute,  it  is  a  mere  nullity,  and  there  is  so  neoessity  for  this 
Court  to  declare  it  so,  for  it  cannot  affect  the  Defendant's  title ;  a  purchaser  could  not, 
on  that  accouDt,  [404]  object  to  perform  his  contract  to  purchase  it.  (Sugden's  Vendors, 
648,  8th  ed.)  A  party  might  as  well  apply  to  take  a  fine  or  recovery  from  the  records 
of  tba  Common  Pleas,  or  to  cancel  the  registration  of  a  deed  or  judgment  affecting 
proper^  in  the  county  of  Middlesex. 

Mr.  Kinderaley,  in  reply- 

Thb  Master  of  the  Bolls  [Lord  Langdalel.  This  is  certainly  a  very  sinnilar 
ipplication.  I  am  asked  to  vacate  the  memorandum  which  has  been  entered  witnthe 
MXHT  Master  of  the  CmnmoD  Pleaa,  on  the  ground,  first,  that  it  is  not  within  the 
Kops  of  die  Act  of  Parliament  refeired  to ;  and,  seoondly,  that  if  it  should  be  con- 
BMed  within  the  Act,  then  Uiat  the  subsequent  proceedings  worked  a  forfature  of 
ths  eharge  of  the  ]HX>p«ty  of  the  Defendant ;  and  it  is  then  asked,  if  the  Court  should 
decline  to  vacate  the  memorandum,  that  the  Defendant  may  be  discharged.  It  i» 
admitted  that  all  the  proceedings  of  contempt  in  this  Court  have  been  perfectly 
rq;olar:  there  was  an  order  for  tne  payment  of  money  duly  executed,  and  the  Defen- 
dut,  without  any  irregularity,  has  been  lodged  in  prison  for  bis  disobedienoe  of  that 
order ;  and  I  am  asked  to  discharge  these  regular  proceedings,  so  as  to  deprive  the 
PlsinUff  of  the  means  which  the  law  allows  him  of  enforcing  obedience  to  the  order 
(rf  the  Court ;  and  that,  too,  on  the  ground  that  he  has  done  something  which  he  is 
eithsr  not  entitled  to,  or  ought  not  to  avail  himself  of.  I  feel  some  satisfaction  that 
it  IS  Dot  incumbent  on  me  to  determine  whether  such  orders  of  this  Court  are  or  are 
Dot  within  Uie  view  ci  this  Act  of  Parliament,  because  I  have  no  authority  to  interfere 
in  the  way  in  which  I  am  asked.  If  ^e  officer  of  the  Common  Pleas  has  iminnperly 
SDtaed  this  me-[406]-morandum,  what  control  have  I  over  him  1  I  am  of  oinnion 
that  I  have  no  authority  to  make  an  order  on  him,  and  that  my  only  jurisdiction 
would  be  through  the  parties  to  the  cause. 

If  the  case  were  within  the  Act,  then  comes  the  question  whether  there  has  bcea 
nch  a  proceeding  as  ought  to  work  a  forfeiture  of  the  charge ;  and  if  there  has, 
then  arises  the  question  whether  I  can  declare  a  forfeiture  on  this  occasion  and  in  thia 
maimer. 

The  first  question  would  lead  to  an  investigation  of  the  practice  of  this  Court. 
The  Act  says,  a  party  having  obtained  a  charge  on  the  debtor's  property,  shall  be 
demud  to  have  relinquished  it,  if  he  ohaiges  tne  person  of  the  Defendant  in  ezecu- 
tim ;  and  the  question  which  arises  is^  whether  the  process  of  contempt,  or  a  caption 
aider  ui  attachment,  issuing  out  of  this  Cour^  is  a  taking  within  the  Act.  It 
eottinly  is  not  the  sune  thing  as  a  taking  under  a  oo.  so.  at  law ;  nor  is  this  Court 
bouod  by  the  decisions  of  Courts  of  law,  which  in  some  cases  prohibit  a  party 
proceeding  against  the  property  and  person  at  the  same  time.  In  the  earliest  cases, 
There  after  a  decree  had  been  pronounced,  and  a  Defendant  had  been  taken  under 
proeess  of  contempt  for  his  disobedience  in  not  performing  the  decree,  it  became  a 
astter  of  consideration  whether  the  Court  was  justified  in  granting  a  sequestration, 
or  whether  there  could  be,  what  might  be  called,  execution  against  the  person  and 
pnperty  at  the  same  time.  I  find  that  in  very  early  cases  it  was  a  matter  of  great 
eoniideration,  and  the  Lord  Chancellor,  having  the  assistance  of  one  of  the  Common 
law  Judges,  determined  that  a  sequestration  against  a  person  in  prison  for  dis- 
ohedionoe  of  the  same  order  was  valid ;  Mide  v.  Pettii  <1  Ch.  Ca.  91).  [406]  The  two 
coacnirent  processes  have,  therefore,  at  all  times  existed  in  this  Court,  and  they  exist, 
it  tiuB  moment ;  and  there  can  be  no  donbt  that  if  in  this  case  the  Defendant  were 
to  remain  in  prison  and  neglect  to  pay  in  the  money,  a  sequestration  would  go  against 
Ui  estate. 

I  am  relieved  from  the  necessity  of  deciding,  whether,  by  the  construction  of  this 
Act,  a  caption  under  an  attachment  is  to  be  considered  a  caption  in  execution,  for  I 
do  not  consider  that,  under  the  present  circumstances,  and  on  this  motion,  I  am  in  a 
aitoation  to  make  such  a  declaration.  Even  if  I  had  jurisdiction  over  the  officer  ot 
die  Common  Pleas,  I  must  be  satisfied  that  what  is  asked  is  necessary  to  be  done : 
that  the  Act  of  Parliament  is  defective,  and  that  I  have  some  jurisdiction  to  supply 
the  defhnency.  Hie  Act  says  that  tiie  charge  shall  be  deemed  forfeited ;  what  more 
am  poariUy  oe  done  %  I  am  asked  by  a  Dnendant  who  refuses  to  perform  his  duty- 
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to  relieve  his  estate  from  some  supposed  cloud.  I£  it  is  to  be  removed,  it  most  be 
done  in  another  place,  and  under  another  jurisdiction. 

This  is  not  the  case  of  a  Defendant  Who  is  desirous  of  obtaining  time  to  enable 
him  to  perform  his  duty :  if  it  were,  I  should  certainly  interfere,  and  I  would  not 
allow  any  oppearive  oondact  on  the  part  of  Uie  Plaintiflh,  if  I  aaw|tbat  the  party  wu 
willing  and  desirous  of  perfwming  that  which  the  Court  had  ordered  him  to  d& 
Here,  on  the  contrary,  is  a  case  of  a  party  obstinately  aej^teoting  and  refusing  to  obey 
the  order  which  this  Court  has  made  upon  him,  and  this  is  tile  person  who  asks  me  to 
do  that  which  belongs  to  another  jurisdiotion,  and  must  be  done,  if  at  aU,  by  ano&er 
proceeding.  I  must  refuse  this  application  with  costs.  If  the  Defendant  offered  soids 
security  which  the  Plaintiff  ought  [407]  to  accept,  I  should  consider  it  my  duty  to 
•exercise  such  jurisdiction  as  I  have  to  relieve  the  Defendant  Cases  have  occurred 
where  a  party  has  given  satisfactory  assurance  of  his  intention  to  perform  his  duty, 
and  in  which  the  Court  has  interfered  to  enable  him  to  accomplish  it,  by  putting  ^ 
other  side  on  terms. 

Note.— See  Gibbs  v.  Pike,  9  Dowling,  Pr.  Ok  731,  in  which  it  was  bald  that  tfaa 
above  order  was  not  within  the  Act. 


[407]  HoufBS  P.  Thx  Corporation  of  Arundhl.  Jam.  11, 1841. 

The  Court,  to  prevent  delay,  will  advance  for  an  early  hearing  ezceptions  to  tJje 
Master's  report  on  a  reference  for  impertinence. 

The  Master  in  this  case,  to  whom  the  matter  had  been  referred,  had  allowed  torn 
exceptions  for  impertinence  taken  to  the  answer  of  the  Defendant 
The  Defendant  took  exceptions  to  the  Master's  report. 

Mr.  Wray  applied  to  have  the  latter  exceptions  advanced  for  an  early  hearing. 

The  Master  of  the  Bolls  [Lord  Langdale],  after  observing  that  the  Court  was 
in  the  habit  of  advancing  cases  of  this  description,  which  were  in  the  nature  of  a 
dilatories,  made  the  order. 

Kote. — ^His  Lordship  made  a  aimihur  order  in  Byde  v.  Maderman,  Miohaefanu 
term  1840. 


[408]   Stxtbbs  V,  Sabgon.   Jan.  11,  1841. 

On  a  motion  to  discbarge  an  alleged  irre^^lar  order,  no  puties  can  be  heard  in  support 
of  the  application  but  those  who  have  joined  in  iJie  notice  of  motion  to  diachaige  it 

An  order  was  alleged  to  have  been  obtained  irregularly  by  a  puiohaaer  under  tin 
Court,  in  ^e  absence  of  A.  K  and  C.  D.,  two  (rf  the  partaea  to  me  cause.  A  notios 
of  motion  was  given  by  A.  R  to  discharge  the  order. 

Mr.  Femberton,  in  support  of  the  motion. 

Mr.  Rogers  for  C.  D.,  in  whose  absence  the  order  had  been  obUu&ed,  but  who 
had  given  no  notice  of  motion  to  discharge  it^  was  proceeding  to  support  tihe  present 

application,  when 

Mr.  C.  P.  Cooper  objected,  that  he  could  not  be  heard  in  support  of  the  motion 
to  discharge  the  order,  unless  he  gave  notice  for  that  purpose,  and  he  contended,  that 
as  the  case  stood,  he  could  only  be  heard  in  support  ot  the  existing  order. 

The  Master  of  the  Rolls  considered  the  objection  well  founded. 


J. 
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[409]  Duncan  v.  H'Calhont.  Nob.  13, 14, 1840;  F^.  22,  1841. 

[&  C.  10  L.  J.  Ch.  33fi }  6  Jur.  262.] 

Jurisdiction  of  this  Court  to  restrain  proceedings  in  the  Admiralty  Court  on  bottomry 
bonds. 

iDiuDctioD  granted  to  restrain  proceedings  in  the  Admiralty  Court  respecting  a 
botComry  bond  and  freight  of  a  ship,  on  the  ground  that  the  matters  could  be 
more  ewnreniently,  directiy,  and  effisctually  determined  in  tiiis  Court. 

In  this  ease  a  motion  was  made  that  the  Defendants  Robert  M'Calmont,  Hugh 
HCafawmt  junior,  William  John  Newall,  Frederick  Sanders,  and  Charles  Sanders, 
mf^t  be  restrained  from  prosecuting  any  suit  in  the  High  Court  of  Admiralty  against 
the  cai^  of  the  ship  "  Lord  Cochrane,"  or  against  the  Pmintiffs  as  the  owners  thereof, 
ud  tbeu*  respective  bail,  upon,  or  in  respect  of  the  bottomry  bond  in  the  bill  mentioned. 

The  ease  was  as  follows: — Messrs.  Benson  being  the  owners  of  the  ship  "Lord 
Cocbraoe,"  in  the  year  1839,  sent  the  same  under  the  command  of  Luke  Hall  Smith 
u  master,  to  the  island  of  Ascension,  laden  with  Government  stores ;  the  ship  went 
under  the  same  command  from  the  island  of  Ascension,  either  in  ballast,  or  at  least 
vitli  but  a  small  cargo  of  goods,  to  Pemambuco ;  and  when  it  arrived  there,  the 
master,  pursuant  to  authority  given  him  by  the  owners,  gave  it  in  charge  to  M'Calmont 
[HS\  Sc  Co.  who  were  merohante  there.  The  ship  being  supplied  with  a  homeward 
esi^  (rf  great  value,  which  belonged  partly  to  the  Piaintiifis  in  this  cause,  and 
psrtly  to  AfCalmont  &  Co.,  sailed  on  the  28th  June  1839,  with  the  intention  of 
pnoeeding  to  Liverpool,  but  having  on  the  next  dav  struck  on  a  sandbank  and  received 
■moos  injury,  she  returned  to  Pemambnoo.  The  cargo  was  unloaded,  and  very 
enensive  repairs  effected  under  the  superintendence  oi  M'Calmont  &  Co.  acting  as 
igenti  of  the  ship,  as  they  said,  under  the  master,  or  of  Lloyd's  agent. 

The  repairs  were  completed  in  the  month  of  December  1839 ;  the  cargo  was  put 
OQ  board  again,  and  on  the  6th  January  1840  the  master  executed  a  bottomry  bond 
to  M'Calmont  &  Co.  binding  ship,  freight,  and  cargo  for  the  payment  of  £8658, 128. 4d., 
u  sum  due  for  the  money  expended  on  the  repairs,  and  in  taking  care  of  the 
argo,  with  commission  and  premium  at  £20  per  cent. 

Tbe  bond  was  transmitted  by  M'Calmont  &  Co.  from  Pemambuco,  to  M'Calmont 
Aethers  &  Co.,  their  correspondents  at  Liverpool,  and  was  indorsed  to  them. 

The  ship  sailed  on  tbe  return  voyage  on  the  11th  of  January,  and  arrived  at 
Urerpool  on  the  20Ui  of  March.  Before  the  arrival,  a  wammt  ol  arrest,  founded  on 
the  bottemry  bond,  was  sued  oat  of  the  Conrt  of  Admiralty ;  and  being  executed  on 
the  arrivBl  m  tbe  ship,  commissions  to  take  bail  were  taken  out  by  the  owners  and 
eonaignees  of  the  cargo;  and  bail  being  taken  for  the  sum  of  £7500,  as  the  amount 
(tf  goods  belonging  to  tbe  Plaintiffs,  the  arrest  was  suspended.  After  this,  at  tbe 
instance  of  the  owners  of  the  cargo,  the  claimants  under  the  bottomry  bond  brought 
in  their  [411]  "  act  on  petition,"  and  under  an  order  of  the  Court  of  Admiralty  the 
sum  of  £1765,  18s.  was  paid  into  Court,  as  for  the  homeward  freight  of  the  ship, 
exdusive  of  the  freis^t  payable  in  respect  of  the  goods  consigned  to  M'Calmont 
Brothers  &  Co. ;  the  unp  itself  was  ordered  to  be  sold,  and  was  afterwiuxls  sold  for 
£1675. 

The  Plaintiffs  in  this  cause,  being  the  owners  of  the  largest  part  <rf  the  cargo,  filed 
tW  bill  on  the  17th  of  August  1840,  insisting  that  the  transaetiou  was  fraudulent 
utd  void ;  and  that  at  all  events,  the  freight  of  the  homeward  cargo  belonging  to 
Hmstb.  MHiUmcMit,  and  the  outward  freight  in  the  hands  of  the  owners  of  the  snip, 
o^t  to  be  ap{died  in  part  discharge  of  tbe  bond ;  they  prayed  either  tJi&t  the  bcHid 
Di^t  be  declwed  fraudulent  and  void  as  against  them,  or  that  an  account  might  be 
Uken  of  what  was  justly  due  on  the  security  of  the  bond,  and  of  all  the  monies  which 
oQ^t  to  be  first  applied  in  satisfaction  of  the  bond ;  and  that  the  amount  of  what 
Tu  justly  payable  m  respect  of  that  part  of  the  cargo  which  belonged  to  the  Plaintiffs, 
might  be  ascertained,  they  offering  to  pay  what  should  appear  to  oe  so  payable ;  and 
in  tbe  meantime  they  asked  for  an  injunction  to  reatram  the  proceedings  in  the 
.Uminlty  Court. 

B.n.— 6 
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The  Defendants  M'Calmonts  by  their  answer  denied  all  fraud ;  they  stated  that 
they  were  ready  to  allow  the  amount  of  freight  payable  by  themselves  or  their  firms 
amouat»ng  to  about  £433  in  the  usual  way>  and  insisted  that  this  Court  neither  had, 
nor  oug^t  to  have  any  juiisdictioQ  as  to  the  subject-matter  of  this  suit,  especially 
having  regard  to  the  state  of  the  prooeedings  in  the  Admiralty  Court,  and  the  security 
given  by  the  Plaintiffs  to  the  parties  suing  them  there. 

[4in^  The  Plaintiffs  now  moved  for  an  injunction  in  the  terms  above  stated. 

A&!Pemberton,  Mr.  S.  Sharpe,  and  Mr.  Bolt,  in  support  of  tiie  motion,  oontnided, 
that  the  nature  of  the  transaction  was  such  as  to  be  open  to  the  motest  ausjpidoD, 
and  that  an  opportunity  ought  therefore  to  be  given  of  having  it  !fuUy  invesbigated. 
A  charge  of  £5000  was  attempted  to  be  thrown  upon  the  owners  of  the  cargo,  for  the 
repairs  of  a  ship  which  had  been  afterwards  sold  for  £1676  only.  The  bottomiy 
bond,  at  a  very  high  rate  of  interest,  had  been  given  to  Messra.  M'Galmont,  the 
agents  at  Pemambuco  for  Messrs.  Benson  the  owner,  and  was  signed  by  the  master,  a 
person  wholly  under  the  controul  of  the  agents,  and  without  the  concurrence  of  th« 
shippers,  and  now  it  was  sought  by  these  agents  to  charge  the  greater  port  of  the 
amount  against  the  shippers.  It  did  not  appear  that  the  advances  had  been  wholly 
made  on  Uie  security  of  the  ship,  which  was  necessary  for  the  validity  of  a  bottomry 
bond,  "  ITie  Av^utta  "  (1  Dod.  285X  and  this,  too,  was  a  proper  subject  for  investigatioL 

They  contended,  that  the  Coturt  bad  jurisdictitm  to  interfere  in  all  oasee  where 
securities  had  been  improperly  obtained,  and  even  when  the  subject  related  to 
matters  usually  determined  in  the  Admiralty  Court,  Glaecott  v.  Lang  (3  Myl.  &  Cr. 
451),  Dobaon  v.  LytUl  (Rolls,  January  1837).  That  the  Admiralty  Court  in  its  pro- 
ceeding "  by  lUst  on  petition,"  decided  on  affidavits  only,  and  had  not  the  means  of 
effectually  dealing  with  a  matter  so  complicated  as  the  present,  where  it  was  necessaiy 
to  have  a  full  discovery  from  the  parties,  and  the  evidence  of  witness^  abroad ;  [413] 
besides  which  it  had  not  effectual  jurisdiction  to  compel  the  owners  of  the  other  part 
of  the  homeward  cargo  to  contribute,  nor  could  it  settle  the  equities  as  against 
Messrs.  Benson  the  owners,  who  had  abandoned  the  ship^  and  had  not  appeand  in 
the  suit  in  the  Admiralty  Court.  That  for  these  reaaons,  the  investigationa  would  be 
much  more  effectual  and  complete  in  this  Court. 

Mr.  Kindertdey,  Mr.  Tnmer,  and  Mr.  Boupell,  con/nk,  for  Messrs.  M'Calmon^ 
contended  that  were  appeared  no  fraud  in  the  transaction;  t^t  the  qaestioa 
depended  on  maritime  law  and  the  usage  of  merchants,  and  was  a  subject  peculiar  to 
the  jurisdiction  of  the  Admiralty  Court.  That  there  was  no  reason  for  interfering 
with  the  proceedings  in  the  Admiralty  Court,  which  had  possession  of  the  suit  and  d 
the  produce  of  the  ship  and  freight,  and  had  ample  powers  to  determine  the  several 
questions  arising  in  it  It  had  jurisdiction  "  to  consider  if  a  bond  is  fraudulent,"  sod 
"  if  it  should  happen  that  there  were  any  unfair  charses,  they  would  be  referred  to 
the  registrar  and  merchants,  and  be  reduced ; "  "  Tariar  Hag.  Ad.  B.  1 ),  *'  7%e  Jacob " 
(4  Bomnson,  246).  So, "  if  the  oharges  were  a  matter  of  dispute ; "  "  Alesoemder  "(I  Dod. 
278). 

The  following  cases  were  also  cited : — ^As  to  the  amount  of  interest  chara^  "Xe 
Yaabel "  (1  Dod.  273),  where  46  per  cent  was  allowed.  As  to  the  proceeding  by  ad;  on 
petition,  "  FiUe  de  Vamme  "  (2  Dod.  174) :  to  shew  tiiat  a  bottomry  bond  given  to  a 
consignee  was  not  invalid,  "lielson  "  (HtLg.  Adm.  Rep  169) :  and  that  the  Admiralty 
Court  will  not  decide  the  right  to  property,  '*  I%e  Awora  "  (3  Rob.  133), "  The  GwnrdiM" 
{lb.  93).    The  othercases  referred  to  were  "Calypso''  (3  Hag.  163),  "Barbara"  (4  Rob.  1). 

[4141  Mr.  Hall,  for  Messrs.  Benson,  did  not  take  any  part  in  the  discoasion. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  postponed  giving  judgment 

Feb.  22,  1841.  THE  MASTER  OF  THE  BoLLS  [Lord  Langdale],  after  stating  the 
above  circumstances,  said :  For  the  Plaintiffs  it  is  alleged  that  the  mere  circumstance 
of  a  bond  for  £8668,  128.  4d.  being  given  for  the  repairs  of  a  ship  at  Pemambooo, 
which  ship  on  its  voyage  from  England  had,  together  with  its  tackle,  apparel,  awl 
stores,  been  insured  for  onlv  £4500,  and  which  ship  after  the  repairs  and  a  single 
voyage  from  Fwnamboco  to  Liverpool,  was  sold  for  only  £1676,  is,  of  itself,  evidenoe 
either  of  fraod  or  of  such  improvident  condnet  tihat  the  oironmatanoea  ought  to  be 
mvestigated  before  any  payment  is  enforced. 

There  are  in  the  bul  various  charges  of  facts  and  circumstanom  tending  to  shew 
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either  that  a  fnad  was  wilfully  committed,  or,  at  least,  that  there  was  such  an  entire 
oc^eet  of  the  interests  of  the  owners  of  the  cargo,  and  such  an  absence  of  all  necessity 
for  resorting  to  a  bottomry  bond  affecting  the  cargo,  that  the  Plaintiffs,  as  owners  of 
the  cai^  ought  not  to  be  held  liable  for  the  bond. 

'  The  answers  deny  the  truth  of  most,  if  not  all,  these  charges ;  and  certainly,  if 
this  case  were  to  be  decided  merely  upon  the  facts  stated  or  admitted  in  the  answer, 
the  Plainti£fo  would  not  be  entitleid  to  the  decree  which  Uiey  ask ;  but  the  ciroom- 
■tuces  require  ex{^nadon,  [410]  and,  in  the  absence  of  such  explanation  as  may 
possibly  be  hereafter  afforded,  give  rise  to  very  strong  suspicion.  There  seems  great 
nsaon  to  believe,  that  the  ship  was  insured  by  the  owners  for  more  than  its  worth,  and 
consequently,  that  the  owners  and  their  agent,  the  master,  had  no  interest  to  see  that 
ODDwessary  expense  was  not  incurred ;  and  after  making  allowance  for  part  of  the 
expense  being  incurred,  not  in  repairing  the  ship,  but  in  taking  care  of  the  cargo,  the 
expenditure,  whether  considered  with  reference  to  the  insured  value  of  the  ship  or  to 
the  value  as  realised  by  the  subsequent  sale,  appears  to  be  such  as  could  scarcely  have 
beat  incurred  in  a  prudent  management  of  the  business.  M*Calmont  &  Co.,  having 
acted  as  agents  of  the  ship,  by  the  authority  of  the  master,  given  to  him  by  the 
owners,  may  be  oonaidered  as  the  agents  of  the  owners ;  and  it  would  be  extxa- 
ordinaiT  if  the  owners,  having  insured  the  ship  for  more  than  its  value,  could  get  it 
repaired  at  an  expense  beyond  the  value  of  the  ship  and  freight,  and  throw  ucoees 
upon  the  owners  of  the  cargo.  It  is  said  that  the  shippers  must  have  seen  t^e 
repairs  going  on ;  but  it  does  not  appear  that  any  notice  was  given  them  that  the 
csigo  would  be  in  any  way  liable  for  the  repairs.  How  the  fact  ma^  really  stand, 
most  depend  on  the  evidence  to  be  hereafter  adduced ;  but  I  am  of  opinion,  that  upon 
the  statements  made  in  the  affidavits  and  in  the  pleadings,  there  is  sufficient  to  shew 
that  the  Plaintiff  are  entitled  to  have  this  case  investigated  in  a  Court  of  Equity ; 
and  this  Court  having  jurisdiction  to  give  relief  upon  bottomry  bonds  which  have 
been  improperly  obtained,  the  only  question  is,  whether  the  jurisdiction  ought  to  be 
exercised  after  such  proceedings  as  have  already  taken  place  in  the  Court  of 
Admiralty. 

Before  this  bill  was  filed,  the  cargo  had  been  arrested,  and  afterwards  released  on 
patting  in  bail  to  Idie  amount  [41^  of  £7500,  under  the  authority  of  the  Court  of 
Admiral^.  "An  act  on  petition"  had  been  brought  bv  the  Defendants  on  the 
Tsqaisitioii  of  t^e  Plaintiflb.  The  ship  was  ordered  to  be  sold,  and  the  freight  payable 
on  the  goods  of  the  Plaintiffs,  orderra  to  be  brought  into  Court. 

The  Defendants,  M'Calmont  Brothers  &  Co.,  as  consignees  of  M*Calmont  &  Co., 
obtuned  poeseasion  of  their  goods  without  giving  any  bail;  and  the  freights  payable 
on  these  goods  has  not  been  paid  into  the  Court  of  Admiralty. 

The  Plaintiffs,  moreover,  claim  to  have  the  outward  freight  of  the  ship,  together 
with  the  homeward  freight  and  the  proceeds  of  the  ship,  applied  in  reduction  of  what, 
if  anything,  is  really  due  on  the  bond,  before  the  cargo  is  resorted  to ;  but  the 
outward  freight  was  received  by  the  owners,  and  there  is  no  proceeding  in  the 
Admiralty  Court  in  respect  thereof. 

The  first  question  to  be  tried  is,  whether  the  bond  is  vaUd ;  and  if  so,  what  is  the 
amoont  payable  upon  it.   Supposing  the  bond  to  be  valid,  the  objects  will  be  :— 

first  To  realise  and  apply  all  me  funds  which  ought  to  be  applied  in  reduction 
cS  the  claim,  before  the  cargo  is  resorted  to,  including  the  frei^t  payable  on  the 
goods  dipped  by  M'Calmont  &  Co.,  and,  as  the  Plaintiflb  contend,  the  outward 
neiritt 

Secondly.  To  apportion  the  sum  which  may  remain  chargeable  on  the  cargo 
between  and  amongst  the  goods  of  the  Plaintiffs,  in  respect  of  which  they  have  given 
Inl  to  the  amount  of  £7500,  and  the  goods  which  were  consigned  to  and  have  been 
received  by  M'Calmont  [417]  Brothers  &  Co.,  but  in  respect  of  which  no  security 
has  been  given. 

These  are  objects  which  this  Court  has  power  to  effect,  if  it  should,  in  the  result 
of  this  cause  appear  to  be  just  to  do  so. 

On  die  other  hand,  the  Court  oS  Admirdty  has  jurisdiction  to  decide  whether  the 
bond  is  Talid  or  no^  and  if  the  Ixmd  be  valid,  to  ascertain  1^  reference  to  the 
r^strar  and  merchants  what  sum  is  justly  payable  in  respect  of  it.  The  Court  of 
Admirally  can  well  deal  with  the  purchase-money  which  it  has,  and  also  with  the 
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rafaw  of  the  Fluntiflii'  goods  for  whkh  was  giTeii,  and  I  approbwd  that  it  is  not 
powerieai  with  respect  to  the  freigfat  of  the  gootu  consigned  to  M'GalmoDt  Brothers 
Si  Col,  or  eren  with  respect  to  the  outward  cargo,  because  the  Court  may  refuse  to 
gire  to  M'Cafanoot  KothOTS  &  Co.  any  relief  unless  they,  who  are  the  actors  la  the 
Admiiahj  suit,  consent  to  do  what  is  just  uid  equitable  on  their  part,  to  take  tU 
Deeeaaaiy  steps  to  bring  proper  partaes  before  the  Court,  and  raise  all  such  questions 
as  are  neceasaiy  to  enaUe  the  Court  to  do  complete  justice  to  the  parties  who  m 
um^A  to  be  chaiged.  But  still  it  does  not  appear  that  the  Court  of  Admiralty  can, 
•o  eooreniently,  mrectlj,  and  effeetoally  as  this  Court  can,  compel  the  Defenduits  to 
do  all  that  is  necessary  for  the  full  and  satisEaetory  investigation  and  determinatioi 
off  tlie  i^ts  ai  these  partiea. 

Xotfaiog  was  done  towards  determining  the  rights  of  the  parties  in  the  Adntinky 
Coort  before  the  filing  of  this  bilL  The  Defendants  had  obtained  bail  for  the  amonot 
of  the  Flaintifb'  goods,  the  amount  of  freight  on  the  Plaintiffs*  gcNods  had  bees 
brou^t  into  Court,  and  a  commission  had  issued  for  sale  of  the  ship,  and  [410] 
aJtbouf  ^  the  ship  had  been  sold,  the  commission  had  not  been  returned.  Tbe 
Defendant's  "  act  on  petition  "  was  brought  in  in  May,  but  nothing  was  done  upon  it 
It  is  therefore  evident,  that  the  proceecungs  in  the  Court  of  Admiralty  are  not  nov 
in  a  state  so  effective  for  the  investigation  of  the  matters  in  question  as  the  ptweed- 
ingt  in  this  Court,  even  in  this  early  stage  of  them,  now  are. 

It  is  true,  that  the  proceeding  **  by  act  on  petition  "  was  adopted  at  the  instanoe 
of  the  Plaintiflbf  but  this  was  long  before  it  appeared,  that  the  value  of  the  ship  wu 
■0  much  less  Uum  mi^t  have  been  reasouabk  expected,  and  at  this  time  the  only  pro- 
eeediDff  ishy*'act  on  petition,"  which  Sir  William  SoottC'I^iU^  Vanoae,"  2JMl 
184)  describes  as  "  a  summary  mode  of  proceeding  in  which  the  parties  state  tfadr 
reqwetive  eases  briefly,  and  support  their  statement  by  affidavits,  a  form  convniient 
enough  in  matters  of  slight  interest  and  not  of  very  delicate  investigation."  Coo- 
eeiving  tha^  upon  a  proper  case  being  made  out,  and  upon  certain  terms,  the  form  of 
proceeding  in  the  Admiralty  Court  might  even  now  be  altered  and  made  more 
effective  for  the  investigation  of  such  a  case  as  this,  it  is,  I  think,  sufficient  for  me  Uy 
say,  that  the  proceeding  in  the  form  now  adopted  cannot  be  wcjl  adapted  to  a  ctae^ 
which  appears  to  me  to  require  evidence  which  it  might  be  whcdly  imposdble  t» 
obtain  on  affidavit. 

It  was  suggested  that  a  difficulty  mi^ht  arise  in  consequence  of  the  money  heit^; 
paid  into  Court,  and  Uie  bail  being  given  under  the  authority  ot  the  Adminltf 
Court ;  Iwt  upon  this  point  it  does  not  seem  to  me  that  any  doubt  onght  to  w 
entertained.  Li  a  ease  before  Sir  William  Scott  ("2%e  Guardian,^  3  Uob.  94),  whershe 
refused  to  exercise  tJie  jun8-[419}-diction  in  a  question  of  property,  he  expressed 
himself  thus:  "It  is  a  case  entirely  proper  for  the  discussion  of  other  Couite,  to 
which  this  Court  ((.e.,  the  Court  of  Admiralty)  will  undoubtedly  be  auxiliary  is 
handing  over  the  property  as  soon  as  it  is  determined  in  whom  it  legally  resides,  if 
the  use  of  its  process  can  be  deemed  serviceable  to  justice  in  carrying  their  judgments 
upon  that  point  into  direct  execution ; "  and  I  can  scarcely  conceive  a  case  in  whieb 
any  Court,  in  the  exercise  of  its  own  ^'ivisdiction,  would  have  reluctance  to  assist  any 
other  Court  in  the  administration  of  juslwse. 

On  the  whole,  therefore,  this  being  a  case  in  which  it  appears  to  me,  that  tfai 
tranaaetion  on^t  to  be  satisfactorily  investigated,  before  the  Plaintiffs  are  compelled 
to  pay  what  may  be  due  from  them  on  the  bond : — ^this  Court  having  juriaiuetifll 
over  the  subjeot-matter,  and  having  tbe  means  of  complete  investigation  and  d 
effectually  doing  justice  between  the  parties : — the  proceeding  in  the  Admiral^ 
Court  being  now  in  such  a  state  that  (whatever  power  there  may  be  to  adopt  i 
different  course  of  proceeding),  the  investigation  cannot  be  satisfactorily  conducted 
and  there  being  equities,  the  determination  of  which  cui  be  satisfactorily  secured  ii 
this  Court  only,  I  am  of  opinion  that  the  injunction  asked  for  must  be  granted. 

Note.— The  judgment  was,  in  principle,  affirmed  by  Lord  Cottenham,  on  t^a 
of  August  1841. 
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[420]   W1LLAT8  V.  BusBT.   iVov.  2.  1840. 

A  cause  stood  over  for  want  of  parties ;  one  of  such  parties  was  brought  before  the 
Cmut,  but  another  was  out  of  the  jurisdiction.  Liberty  was  given  to  enter  into 
evidence  as  to  the  former,  aqd  to  prove  the  latter  out  of  jurisdiction. 

This  wag  a  bill  filed  for  the  specifio  performance  of  a  contract  for  the  sale  of  a 
freehold  estate.  When  the  cause  came  on  for  hearing  upon  the  6th  of  August  1840, 
it  was  found  that  all  the  necessary  parties  were  not  before  the  Court ;  and  the  cause 
wu  ordered  to  stand  over,  for  t^e  purpose  of  the  Plaintiff  taking  luoh  step!  as  she 
■ight  be  advised  with  respect  to  the  alwent  parties. 

The  Plaintiff  accordingly  enforced  the  appearance  and  answer  of  Edward  Sclater 
Boaby,  one  of  such  parties,  and  the  cause  was  now  at  issue  as  to  him,  but  David 
Willuun  Busby,  the  other  party,  was  still  out  of  the  jurisdiction  of  the  Court,  and 
had  not  appeared. 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  that  she  might  be  at  liberty  to 
exhibit  interrogatories  to  prove  David  W.  Busby  out  of  the  jurisdiction ;  and  that 
«he  might  be  at  liberty,  as  against  Edward  S.  Busby,  to  examine  the  several  witnesses 
who  had  been  examined  against  the  Defendant  as  to  whom  the  suit  was  before  at 
inue,  and  such  other  witnesses  as  the  Plaintiff  might  be  advised ;  and  that  Edward 
8.  Busby  might  be  at  liberty  to  cross-examine  such  witnesses,  and  to  gamine  snch 
witnesses  by  interrogatories,  or  as  he  might  tiiinh  fit,  and  for  a  commission. 

BIr.  Pembetton  and  Mr.  James  Rossul,  in  support  of  the  motion. 

^21]  Mr.  Bacon,  conMk,  contended  that  the  application  was  irregular,  and  that 
the  Plaintiff  ou^ht  to  take  stepe  to  compel  the  appearance  of  the  parties  out  of  the 
jurisdiction,  which  might  be  done  under  the  recent  statutes. 

Thk  Master  of  the  Rolia  I  do  not  consider  this  application  irregular.  It 
)•&  great  misfortune  that  the  Plaintiff  cannot  compel  the  parties  out  of  the  juris- 
diction to  appear  and  answer ;  but  I  think  he  is  entitled,  as  against  those  who  have 
i^peared,  to  nave  the  opportunity  of  proving  his  case ;  md  as  to  those  abroad,  he  is 
ntitled  to  prove  them  to  be  out  of  the  jurisdiction. 


[421]   Bainbrigge  v.  Blair.   Jan.  14,  1841. 

A  receiver  who  had  been  appointed  in  consequence  of  the  misconduct  and  in- 
capacity of  Ututees  under  a  will,  dischai^ed,  npou  the  appointanent  of  new  trustees 
by  the  Court 

A  receiver  is  appointed  for  the  benefit  of  all  parties  interested,  and  will  not  tb^^ore 
be  disduff^ed,  merely  on  the  application  of  the  party  at  whose  instance  he  was 
a^mnted. 

The  testator,  who  died  in  1818,  devised  and  bequea^ed  his  real  and  personal 
Mtite  to  three  trustees,  upon  trust,  after  payment  of  his  debts  and  certain  legacies, 
for  the  Plaintiff  for  life,  with  remainder  to  her  first  and  other  sons  in  tail.  The 
Plaintiff  filed  this  bill  for  the  administration  of  the  estate,  and  in  1836  applied  for  a 
receiver  of  the  estates,  which  was  granted,  on  the  grounds  of  the  misconduct  of 
one,  and  the  incapacity,  through  age,  of  the  other  trustee.  Mr.  Blair,  one  of  the 
^Qstees,  became  bankrupt,  and  a  supplemental  bill  being  filed,  the  several  trustees 
were  removed,  and  new  trustees  had  been  appointed  under  ^6  sanction  of  the  Court 
(1  Beavan,  495),  and  the  estates  conveyed  to  them. 

The  tenant  for  life  died  in  1838,  and  her  eldest  son,  who  was  entitled  to  the 
estate,  sol^ect  to  the  durges,  i43S[}  now  applied  by  petition  to  discharge  the  receiver, 
tti  the  ground  that  the  trustees  were  wflung  to  act,  and  that  tjie  expense  ot  the 
neeiver  which  amounted  to  £140  a  year,  wowd  be  saved  thereby. 

There  were  charees  amounting  to  £10,000  on  the  estate,  besides  the  legacies 
giveo  by  the  will  of  the  testator,  and  debts  to  the  amount  of  £5000.  To  answer  t^ 
there  were  X8900  consols  to  the  credit  of  the  cause,  and  the  estate  (troduced  £2000 
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a  year.  No  report  had  been  made  by  the  Master  of  the  debts  and  legacies.  The 
legatees,  whose  legacies  were  charged  on  the  real  estate,  were  parties  to  the  suit. 

Mr.  Pemberton  and  Mr.  Daniel,  in  support  of  the  petition,  contended,  that,  u 
responsible  persons,  approved  by  the  Courts  had  been  appointed  trustees,  and  vere 
willing  to  act  gTEtuitously,  there  was  no  reason  to  continue  the  receiTcr  at  the 
expense  of  the  tenant  in  tail :  that  the  receiver  bad  been  appointed  on  the  spplioatun 
of  the  Plaintiff  alone,  on  the  ground  of  ^e  misconduct  of  iha  former  trustees ;  and 
this  ground  having  been  removed,  diat  the  neoessity  for  burthening  the  estate  with 
the  expense  of  a  receiver  had  ceased.  The  trustees  would  undertake  to  pay  the 
money  into  Court  in  tJie  same  way  as  the  receiver  had  done. 

Mr.  S.  Sharpe,  for  the  legatees,  who  were  the  only  parties  who  resisted  the 
application,  contended,  that  when  a  receiver  is  appointed  by  the  Court,  he  is  so 
appointed  on  behalf  of  all  parties,  and  not  of  the  Plamtiff  only.  Davis  v.  The  Dvke  of 
Marlborough  (2  Swans.  108).  That  the  legatees  had  priority  over  the  estate  of  the 
tenant  in  tail,  and  were  entitled  to  the  benefit  of  the  [423]  receiver.  In  Murrough  r. 
French  (2  Molloy,  498)  it  was  held,  that  "if  there  are  prior  creditors  parties  in  a 
cause,  having  claims  on  the  estate,  and  the  Court,  by  appointing  a  receiver,  interferes 
with  their  rights,  though  the  Plaintiff  may  dismiss  his  bill,  yet  the  Court  will  protect 
the  rights  of  auch  creditors,  parties  in  the  cause,  by  continuing  the  receiver,  putting 
the  persons  bo  protected  under  terms  to  file  a  biU  forthwith?'  Here,  the  legatees, 
relying  on  the  security  of  the  receiver,  had  had  no  opportunity  of  satisfying  them- 
selves  of  the  solvency  and  fitness  of  the  new  trustees :  that  the  continuance  of  the 
receiver  was  the  only  mode  of  compelling  the  Plaintiff  to  press  forward  the  cause,  and 
without  one  the  legatees  might  be  indefinitely  delayed.  He  asked,  if  the  receiver 
should  be  discharged  then  that  the  trustees  might  enter  into  their  own  recognizan(»s 
for  duly  accounting  for  their  receipts. 

Mr.  Pemberton,  in  reply.  The  legatees  are  parties  to  the  cause,  and  were 
present  at  all  the  proceedings ;  they  are,  therefore,  aware  of  tiie  fitness  of  the 
trustees. 

The  Master  op  thx  Bolis  [Lord  Langdale].  There  is  no  doubt,  that  where  a 
receiver  is  appointed  under  the  authority  of  the  Gour^  he  is  appointed  for  tiie  beoefit 
of  all  parties  interested :  and  therefore  he  will  not  be  discharged  merely  on  the 
apfdioation  of  the  party  -at  whose  instance  he  was  appointed.  This,  however,  ia  not  a 
case  in  whioh  it  is  proposed  to  deprive  one  party  of  the  proteotion  he  has  by  means 
of  the  receiver ;  but  what  is  asked  is,  that  the  trustees  should  occupy  the  place  of  the 
receiver,  and  receive  the  rents  and  profits,  and  apply  them  in  the  same  way  as  the 
receiver  has  been  directed  to  apply  them.  The  only  way  in  [424]  which  the  parties 
can  be  prejudiced  is  this,  that  whereas  the  receiver  had  given  security  for  the  dae 
performance  of  bis  duty,  the  trustees  would  perform  it  in  the  execution  of  their 
trust,  and  without  giving  such  security.  It  is  said,  that  these  trustees  have  been 
appointed  in  the  absence  of  the  persons  who  now  omose  this  application ;  the 
answer  is,  that  the  latter  were  parties  to  the  cause,  and  were  served  with  aU  the 
proceeding ;  the  rejoinder  is,  "  we  had  no  occasion  to  look  at  the  character  or 
responsibility  of  the  new  trustees,  because  there  was  a  receiver  in  whom  we  rely." 
What  I  have  to  consider  is,  that  one  party  ou^ht  to  have  proper  protectaon,  and  uis 
other  ought  not  to  be  anneoeasariljr  eharged  with  costs  of  a  receiver :  and  I  Utink 
I  ought  not  to  continue  the  receiver,  if  I  am  satisfied  that  he  may  be  dischai^ 
without  injury  to  the  legatees.  The  question  then  comes  to  this,  whetJier  there  is 
sufficient  reliance  to  be  placed  in  the  trustees.  It  would  be  quite  a  different  case  if 
the  receiver  were  discharged,  and  the  owner  thereby  put  in  possession ;  that  is  not 
the  proposal  here,  it  is  proposed  by  means  of  the  trustees,  to  do  without  expense  that 
which  is  done  by  the  receiver  at  the  expense  of  the  owner  of  the  estate ;  and  the  coiIy 
question  is,  whether  it  can  be  properly  and  satisfactorily  done.  If  any  objections 
were  shewn  to  the  trustees,  I  would  not  grant  the  application.  In  the  amence  of  any 
personal  objections  to  the  trustees,  and  on  the  understanding  t^t  they  will  perioral 
this  duty  gratuitously,  I  am  disposed  to  discharge  the  receiver. 

BiB  Lordship  discharged  the  receiver,  the  trustees  undertaking,  without  entering 
into  recG^izaDCes,  to  receive  and  to  pass  their  accounts  half  year^  befwe  ^e  Master 
in  Uie  aame  way  as  the  receiver. 
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[425]  1^  Attornkt-Genebal  v.  Kerb.  Jan.  14, 1841, 

[S.  C.  10  L.  J.  Ch.  177.  For  other  proceedings,  see  2  Bear.  420 ;  4  Beav.  297. 

See  AUomey-General  v.  PU^m,  1849,  12  Beav.  62.] 

The  oapers  in  the  suit  were  accidentally  burnt  in  the  offices  of  the  relator's  solicits, 
and  new  office  copies  became  necessaiy  for  the  faearins  of  the  cause.  A  decree 
was  afterwards  wonounoed  against  the  Defendant,  with  costs  as  between  party 
and  party.  Held,  that  the  extra  costs  occasioned  by  this  accident  ought  not  to  M 
borne  by  the  Defendant 

By  the  decree,  the  costs,  as  between  party  and  party,  were  ordered  to  be  paid 

the  Defendants.  In  the  taxation  of  the  costs,  it  appeared  that  daring  the  pro- 
jmas  of  the  suit,  the  offices  of  the  relator's  solicitor,  which  were  situate  in  the 
Tnple,  had  been  accidentally  burnt,  together  with  the  papers  in  the  cause,  and  it 
had  therefore  become  necessaiy  to  have  second  copies  of  tAc  proceedings  in  the  cause, 
the  cbaiges  for  which  were  disallowed  by  the  Master  on  taxation,  he  ming  of  opinion 
that  the  loss  ought  not  to  fall  on  the  Defendant. 

This  was  a  petition  by  way  of  appeal  from  the  Master's  deoision,  and  aeeking  to 
have  the  eoeta  m  questicHi  disallowea. 

Mr.  Pemberton,  in  support  of  the  petition,  contended,  that  as  the  Defendants  had 
biled  in  their  defence,  and  were  wrong  from  the  beginning,  they  ought,  under  tiie 
dseree,  to  pay  the  whole  of  the  costs,  which  bad  been  necessarily  incurred  in  bringing 
the  cause  on  before  the  Court  for  adjudication :  that  the  papers  having  been  destroyed 
^nmgh  no  fault  or  misconduct  of  the  solicitor,  had  necessarily  been  supplied,  and 
that  the  expense,  which  had  been  occasioned  by  the  resistance  of  the  Defendants  to 
s  jost  demand,  ought  to  be  borne  by  them.  That,  in  a  case  analogous  in  principle, 
(he  point  had  been  finally  settled  by  the  practice  of  the  Master's  office :  for,  generally, 
the  fees  of  two  counsel  only  were  allowed,  but  where,  by  the  advancement  to  the 
bench  of  one  of  the  counsel  who  had  been  retained,  it  became  necessary  to  instiwtt 
a  third,  the  three  fees  [426]  were  allowed.  In  that  case,  as  in  the  present,  the  clients 
were  ^  accident  depnved  of  the  servioes  of  one  of  the  counsel  they  haid  retained, 
ud  the  losing  party  was  held  bound  to  bear  the  burthen  of  the  accident. 

Mr.  G.  Turner  and  Mr.  P.  Parry,  cvnirh.  These  are  extra  costs,  which  were  ordered 
bf  the  decree  to  be  paid  out  of  the  fund,  and  ou^ht  not  therefore  to  be  charged 
apinst  the  Defendant  It  is  said  they  are  necessanly  incidental  to  the  prosecution 
n  the  suit,  so  it  might  be  said  if  the  Plaintiff  appointed  a  new  solicitor;  but  the 
expenses  incurred  in  making  him  acquainted  with  the  nature  of  the  suit  would  not 
ha  on  the  Defendants.  If  this  application  be  granted,  the  decision  must  lead  to  this, 
that  a  person  ordered  to  pay  taxed  costs  is  liable  for  every  accidental  loss,  as  if 
&  ^pere  were  stolen ;  besides  this,  the  loss  arises  from  matter  foreign  to  the  suit^ 
and  IS  not  like  the  case  put  of  counsels'  fees,  which  are  incidental  to  the  suit :  and  the 
puties  ni^t  hare  insured  against  loss  by  fire.  If  a  Defendant  is  liable  for  the  loss 
by  fire  of  his  adTersary's  papers  while  in  his  solicitor'a  offices,  he  would  have  an 
interest  in  the  Plaintiff's  papers,  and  conse(^uently  a  right  to  see  to  their  protection, 
he  mifffat  then  go  to  the  solicitor,  and  insist  on  their  being  properly  taken  care  oi 
This  i^surdity  of  such  an  interference,  shews  that  the  party  in  the  hands  of  whose 
igsnt  the  papers  were  destroyed,  must  bear  the  loss. 

Mr.  Pemberton,  in  re^y. 

The  Master  of  the  Bolls  [Lord  Langdale].  There  are  many  classes  or  degrees 
o(  costs :  the  late  clerk  in  Court,  Mr.  Jackson,  computed  not  less  than  seven. 
(Chancery  Commission  Report,  Appendix  B,  No.  24,  p.  552.)  In  this  case  the  Defen- 
(iuits  are  charged  with  [^7]  the  costs  of  the  cause  as  between  party  and  party,  and 
the  question  is,  whether  they  are  to  be  charged  with  every  expense  necessarily 
UKoned  in  the  cause,  though  arising  from  accidental  circumstances  over  which  they 
have  no  control,  and  for  the  loss  of  property  to  which  they  could  affbrd  no  protection  1 
I  am  sorry  to  hear  that  the  case  as  to  counsel  has  ever  given  rise  to  any  question,  but 
1  do  not  think  the  case  analogous.  If  I  were  to  grant  this  application,  I  must  lay 
wwn  tlw  rule  that  when  any  additional  expense  is  necessarily  incurred  by  a  Plaintiff 
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in  the  prosecution  of  the  mat,  that  expense  oo^ht  to  he  part  of  the  ooBfes  erf  the  nut 
as  between  party  and  party.   I  must  dismias  this  petition  with  costs. 

The  Attorney-Genebal  v.  Kerr. — After  judgment  had  been  ^ven  in  this  case, 
see  2  Beavan,  420,  the  terms  of  the  decree  as  to  compensation  to  Dr.  Kerr's  estate, 
became  the  subject  of  considerable  discusdon.  The  following  is  an  extract  of  the 
decree  as  ultimately  settled : — 

"  And  his  Lordship  doth  declare,  that  the  estate  of  the  said  William  Kerr  will, 
upon  the  determination  of  the  said  term  granted  by  the  said  lease  of  the  4th  of 
January  1769,  be  entitled  to  have  allowed  out  of  the  charity  estate,  compeDaatiw 
for  the  increased  annual  value,  if  any,  to  the  charity  at  the  lime  of  determina- 
tion of  the  term  granted  by  such  lease  td  the  said  lands  and  premises  comprised 
therein,  arising  from  or  occasioned  by  the  expenditure  of  the  said  William  Kerr  and 
the  said  Mary  Kerr  after  his  decease,  before  the  filing  of  the  inf<mnation  in  the 
first  above-mentioned  cause,  in  and  upon  the  said  land  and  premises,  beyond  what 
the  annual  value  of  the  said  land  and  premises  would  have  been  to  the  said  charity 
at  the  time  of  the  determination  of  such  last-mentioned  lease,  supposing  the 
covenants  therein  contained  to  have  been  duly  performed ;  such  compensation,  if 
any,  to  be  computed  with  reference  to  the  additional  term  intended  or  eicpressed  to 
be  granted  by  the  said  lease  of  the  18th  December  1784.  And  the  said  Mary  Kerr, 
or  any  party  or  parties  therein  interested,  are  to  be  dt  liberty  to  apply  to  this 
Court  when  such  order  shall  be  made,  upon  the  footang  of  the  said  dedaration,  as 
the  case  may  require." 

[428]  GoooH  V.  Haworth.  Jan.  14, 1841. 

A.  B.  had  obtained  an  order  in  the  Exchequer  for  payment  of  costs,  against  a  party 
to  a  suit  in  this  Court,  who  was  tenant  for  life  of  certain  property  over  wmch  a 
receiver  had  been  appointed,  with  directions  to  pay  her  the  rents.  The  Court  gave 
leave  to  A.  B.,  notwithstanding  the  appointment  of  receiver,  to  sue  out  and  execute 
such  writs  as  he  might  be  advised. 

In  1833  Sarah  Haworth  instituted  a  suit  in  the  equity  side  of  the  Court  of 
Exchequer,  which,  at  the  heuing  in  May  1840,  was  dismissed  with  costs,  to  be  psid 
to  Fanny  Bostock,  a  Defendant  in  that  suit  The  costs  were  afterwards  taxed  at  the 
sum  of  ^98 ;  the  certificate  of  taxation  was  dated  the  Sth  of  July  1840l 

Under  the  1  &  2  Vict.  c.  110,  s.  20,  and  the  General  Orders  of  the  Court  of 
Exchequer  (3  Younge  &  Col.  App.  iv.),  Fanny  Bostock  became  entitled  to  issue  a  writ 
of  Jieri  faeiaa  or  elegit.  By  the  same  Act,  sect.  11,  the  sheriff  under  an  el^  ia 
authorised  to  make  and  deliver  execution  unto  the  party  suing,  of  all  such  lands, 
as  the  person  against  whom  execution  should  be  sued,  or  any  person  in  trust  for  him, 
should  have  been  seized,  &c. ;  and  it  was  also  enacted  by  the  eighteenth,  section, 
that  all  decrees  and  orders  of  Courts  of  Equity,  &c.,  whereby  any  money  or  costs 
should  be  payable,  should  have  the  effects  <n  judgments  in  the  Superior  Courts  of 
Common  Law. 

Fanny  Bostock  presented  a  petition  in  the  aboye  suit  of  Gooch  v.  Haaorih,  which 
had  been  instituted  in  this  Court,  stating  these  drcumstances,  and  that  Sar^  Haworth, 
who  was  residing  in  France,  had  no  other  property  of  an^  kind  in  this  kingdom 
whereon  levy  could  be  made  for  the  said  cost^  except  a  life  mterest  in  the  real  estate 
of  Peter  Everitt  Mestaer,  the  testator  in  the  cause,  which  by  virtue  of  orders  made 
in  this  cause  £429]  (Gooeh  v.  Saworth)  were  under  the  management,  and  in  the  posses- 
sion of  the  receiver  of  the  Court  The  rents  of  the  estate  were,  by  order  ci  the 
Court,  paid  by  the  receiver  to  Sarah  Haworth,  the  tenant  for  life. 

The  petition  also  stated,  that  if  the  estate  had  not  been  in  the  hands  and  poases- 
sioD  of  the  receiver  of  this  Court,  the  Petitioner  would  have  been  able  to  issue  an  elegit 
against  the  said  estate,  and  seize  the  same  for  enforcing  payment  of  the  costs  of  tfae 
^chequer  suit 

The  petition  prayed,  either  that  the  receiver  might  be  authorised  to  pay  the 
£398,  the  amount  of  t«xed  costs ;  or  that  the  Petitioner  might  be  at  liberty  to  sue  oat 
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a  writ  oi  degitt  and*  put  it  in  execution  against  the  life-estate  of  Sarah  Haworth,  and 
eaoBe  the  same  to  be  seused,  and  possession  ^ven  to  the  Petitioner,  for  the  purpose 
of  securing  the  £398,  and  that  the  receiver  might  be  ordered  to  give  up  poesession ; 
and  that  the  Petitioner's  costs  of  this  petition  might  be  taxed. 

The  petition  was  served  on  the  clerk  in  Court  Sarah  Haworth  and  on  the 
receiver,  and  was  supported  hy  affidavit. 

Mr.  Pemberton  and  Mr.  ^rollett,  for  the  Petitioner. 

Hr.  C.  P.  Cooper,  etmtrit,  contended  that  the  interest  of  Mrs.  Haworth  was  not 
neh  u  couhl  be  taken  in  execution  at  law ;  and  that,  if  the  Petitioner  had  a  mere 
diiige  to  be  made  effeotuat  in  equity,  her  application  was  premature,  for  by  tiie 
thirteenth  section  of  the  Act  referred  to  (1  &  2  Vict.  c.  110),  it  is  enacted,  that  no 

erment  creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the  benefit  [430]  of 
charge,  until  after  the  expiration  of  one  year  from  the  time  of  entering  up  judg- 
ment ;  wd  here  the  decree  was  in  May  1840,  and  the  Master's  report  in  July  1840. 

Tin  Master  of  the  Rolls  [Lord  Langdale]  said,  the  only  question  was,  if  the 
receiver  of  this  Court  was  to  stand  in  the  way  of  the  legal  rights  of  the  Petitioner 
Ukiiut  the  property  of  Mrs.  Haworth  ;  that  would  depend  on  the  purpose  for  which 
tiuB  receiver  had  been  appointed.  The  rents,  it  appeared,  were  to  be  paid  over  to 
tha  Beapondent ;  his  Loraship,  therefore,  thought,  that  notwithstanding  the  appoint- 
msnt  <tf  receiver,  the  Petitioner  ought  to  be  at  Uberty  to  aue  out  and  weeute  such 
write  as  she  might  be  advised ;  and  he  made  the  order  in  the  latter  attematiTe  of 
Uke  payer  of  the  potation. 

[430]  SruABT  V.  Stuabt.  Jm.  14, 16, 1841, 

[S.  C.  10  L.  J.  Ch.  148  ;  5  Jur.  3.] 

Ad  api^ication  under  the  4  &  5  W.  4,  c.  29,  to  invest  trust  funds  on  Irish  security 
refused,  for  though  for  the  benefit  of  the  tenant  for  life,  as  increasing  his  income, 
it  was  otherwise  as  to  those  in  remainder,  as  affording  a  less  secure  investment. 

The  testator  gave  his  real  and  personal  estate  to  trustees  in  trust,  to  convert  and 
by  out  the  same  "  in  the  public  funds  of  Great  Britain,  or  at  intOTest  upon  Gh)vem- 
wotor  real  securities  in  B^g^and  or  Wtdes,"  and  at  their  discretion  to  vary  the  same. 
He  gare  Uie  income  to  his  wife,  subject  to  two  several  sums  of  i&10,000  each  to  his 
dao^ters,  and  subject  to  the  interest  of  his  wife,  he  gave  the  residue  to  his  two 
dsagfaters,  if  they  diould  attain  twenty-one  years,  or  man^  under  that  age  vith  the 
consent  of  their  guardians.  There  was  a  ^ft  over  to  other  parties  in  case  of  the 
daughters  not  obtaining  vested  interests  in  the  funds. ,  The  daughters  had  been 
decUred  to  be  entitled  to  the  interest  on  the  contingent  legacies  of  £10,000. 

[431]  The  daughters  were  infants,  and  some  of  the  parties  entitled  over  in  con- 
tingency were  infants,  and  married  women. 

A  considerable  sum  being  in  Court,  the  widow  presented  a  petition  under  the 
4  &  5  W.  4,  a  29,  praying  to  be  at  liberty  to  lay  before  the  Master  proposals  for 
laresting  it  on  mortgage  on  real  securities  in  Ireland,  and  if  he  approved  of  the 
proposa!,  to  inquire  into  the  title  of  the  estates. 

By  the  Act  above  mted^  persons  having  authority  under  any  direction,  trust,  or 
power,  to  lend  money  at  interest  on  reu  seourities  in  Eiu;land,  Wales,  or  Ghreat 
Kitaio,  are  authorised  to  lend  the  same  on  real  securities  in  Ireland. 

Mr.  S.  Sharpe,  for  the  petition. 

Mr.  Pemberton,  for  the  infant  Plaintiffs. 

Mr.  J.  J.  Jervis,  for  the  Defendant. 

Jan.  15.  The  Master  of  the  Rolls  [Lord  Langdale].  I  have  read  overthe  peti- 
^and  the  Act  of  Parliament,  and  it  seems  that  the  £10,000  is  given  over  to  other 
penoDs  on  a  certain  contingency.  If  the  fund  bad  been  in  the  hands  of  the  trustees, 
tkey  would  have  been  bound  to  act  for  the  benefit  of  all  parties  interested  in  the 
fniu,  not  for  the  benefit  of  the  tenant  for  life  only.  Suon  being  the  duty  of  the 
trastoes,  and  the  fund  being  in  Court,  it  becomes  equally  my  duty,  to  see  that  the 
pnipoied  variation  in  the  inveatment  wUl  be  for  the  benefit  of  aU  the  parties  intweated 
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therein.  The  direction  in  the  vill  to  ]&y  out  in  England  or  [4S21  Wales,  is  a  etiroiig 
argument  tiiat  liie  teetator's  intention  was  that  it  should  not  be  laid  out  elsewhere 
I  eould  not  order  die  fund  to  be  Uid  out  in  Ireland  wiAout  a  reference  to  tiu 
Master ;  and  the  question  is,  whether  it  can  possibly  be  for  the  benefit  of  all  partial 
that  tiie  fund  ehouid  be  so  invested.  I  can  eonceire  that  it  will  be  for  the  benefit  of 
the  Petitioner,  because  the  investment  will  produce  her  a  larger  income  if  vested  in 
Irish  securities;  but  I  eannot  see  how  it  can  be  beneficial  for  those  entailed  in 
remainder  to  change  the  present  seoure  investment.  I  do  not  think  tiiat  I  can  even 
direot  a  reference  to  the  Master  on  tiie  subject. 

[48SQ  Oldtold  «l  Cobbsit.  /on.  18, 1841. 
[S.a  2Beav.44i;  IS  Beav.  91 ;  1  Ph.  5S7;  1  ColL  169;  1  Ph.  613.] 
An  executor  or  administrator  eannot  sue  ot  defend  mfanndpaiiperU. 

Mr.  Cobbett  presented  a  petition,  the  object  of  which  was  to  discharge  the  order 
for  dispaupering  him.    (2  Beavan,  444.) 

Mr.  C.  P.  Cooper,  in  support  of  the  petition,  contended,  that  the  order  mi 
erroneous,  as  the  Defendant  was  defending  not  only  in  his  character  of  executor,  bat 
as  a  legatee  and  creditor ;  and  that  the  latter  character  was  sufiSoient  to  support 
order  to  defend  »n  formA  pauperis.    That  a  party  might  even  be  examined  pro 
inter  esse  nu)  as  a  pauper,  James  t.  Dore  (2  Dickens,  788). 

That  there  was  a  difference  recognised  in  practice  between  an  execator  suing  m 
formA  ptmpmSy  and  defendiujE^  in  that  manner,  and  as  in  the  latter  case  he  [433]  wu 
brought  before  the  Court  m  me^m,  he  was  allowed  to  defend  m  formA  mameru. 
Pttr^iee  v.  Shmpard  (I  Dick.  136 ;  and  see  fieames  on  Costs,  App.  377)  and  WaSiap  v. 
WarimrUm  (2  Cox,  411),  were  cited. 

Mr.  Pemberton  was  not  heard  on  the  other  side. 

The  Master  of  the  Rolls  [Lord  lAngdale].   The  Defendant  has  had 
advantage  of  having  the  point  which  he  aiguediu  person  again  discussed  with  learn- 
ing and  ability  by  his  counsel,  but  I  see  no  reason  for  coming  to  a  different  oonclasitm 
from  that  to  which  I  arrived  on  a  former  occasion. 

According  to  my  underatandlng  of  the  practice  of  this  Court,  a  party  cannot 
either  sue  or  defend  in  formA  pampms  when  he  happens  to  be  a  mere  executor  or 
administrator.  The  practice  was  clearly  ascertained  b^  my  immediate  predeoessOT, 
who  had  occasion  to  investigate  the  point  when  sitting  here.  It  seems  that  the 
Defendant  Cobbett  being  the  execator  of  his  father's  will,  and  defending  the  evat  in 
that  oharaoter,  obtained  an  order  empowering  him  to  defoid  m  formd  paupau. 
Having  obtained  the  order  to  d^nd,  he  has  taken  the  benefit  dt  die  Insolvent  Act, 
and  his  beneficial  interest  has  therefore  passed  to  them,  and  in  consequence  the  order 
has  been  discharged. 

It  is  said  that  it  ought  not  to  be  discharged,  because  Mr.  Cobbett  has  an  interest 
besides,  first  as  creditor,  and  secondly  as  legatee ;  yet  it  is  admitted,  that  the  latter 
interest  is  vested  in  his  assignees,  and  that  he  is  now  only  a  party  to  this  suit  in  his 
representative  character,  in  respect  of  which;  if  his  conduct  be  without  imneach-{43l(l- 
ment  he  may  ultimately  be  declared  entitled  to  have  his  costs  out  of  tike  fund. 

I  am  of  opinion  diat  the  order  was  light,  and  this  petition  must  tiieref<H«  be 
dismissed  with  costi. 


[434]     HOLFOBD  «L  PHZPF&    JoH.  20,  1841. 

[S.  C.  10  L.  J.  Ch.  209  ;  5  Jnr.  36 ;  4  Beav.  476.] 

Where  parties  call  on  trustees  to  part  with  their  estate  on  tiia  ground  that  their 
trusts  have  terminated,  they  are  bound  cleanly  and  eatisfaotorily  to  shew  die  fset 
to  the  trustees. 

TroBtees  of  a  term,  Ae  traste  of  whidi  had  been  pat  an  end  to  by  die  cmAn  giu  inu^ 
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held  entitled  to  tbeir  coata  of  a  suit  to  oompd  an  Mrignment  of  the  term  to  the 
pnrebaier  (tf  tht  property,  on  the  ground  that  full  ana  WNmrate  intomation  had 

not  bsea  tendered  them  liefore  bill  filled. 

This  IhU  was  filed  by  the  purehaaer  of  an  estate  a^nst  the  tmateea  of  a  marriMe 
artdomentk  in  whom  was  vested  a  term  <^  ninety-nine  yean  to  secure  to  the  wue 

rthe  death  of  her  husband  a  rent  chai^  tn  JiUQO  by  way  of  jointure.  The 
,  It  (tf  the  Mil  was  to  compel  the  trustees  to  surrender  the  term,  and  to  pay  the 
«Mts  of  the  suit. 

No  evidence  was  entered  into,  and  the  only  question  being  one  of  costs,  the 
DefendftDts  had  the  benefit  of  the  statements  contained  in  their  answer ;  in  this,  situa- 
tion of  things  the  facta  appeared  to  be  as  follows : — 

By  the  settlement  made  on  the  marriage  of  Mr.  ud  Mrs.  Crespigny,  dated  in 
1814,  Mr.  Crespigny  granted  to  his  wife  out  of  large  real  estates,  a  rent  charge  of 
i400  for  life,  in  case  she  should  survive  him,  as  herjointure  and  in  bar  of  dower,  and 
be  demiaed  the  estate  to  three  trustees,  Phipps,  Trent,  and  Murray,  for  a  term  of 
unety-nine  years  on  trmrta,  for  securing  the  same.  In  1837  Mr.  Crespigny  and  his 
ddeit  son,  who  had  attained  twenty-cme,  agreed  to  sell  the  estate  to  Major  Holford, 
and  (he  latter  retained  a  sum  of  £1 1,430  on  mortgage  of  die  estate,  as  an  indemnity 
a^aimt  the  [436]  jointure  of  £400  a  year.  So  far  as  appeared,  the  sale  was  effectea 
withoQt  any  commuoication  whatever  with  the  trustees,  but  on  the  39th  of  January 
1838  the  draft  of  a  deed  was  sent  to  the  trustees,  whereby  Mrs.  Crespigny  purported 
to  release  her  jointure  of  £400  a  year,  and  whereby  the  trustees  by  ner  direction, 
twrported  to  convey  the  term  of  ninety-nine  years,  to  the  intent  that  it  might  merge. 
JSo  ooDsiderBtion  appeared  on  the  deed  for  the  release  of  Mrs.  Crespigny's  right. 

Oa  the  9th  of  February  1838  Mr.  and  Mrs.  Crespigny  called  at  the  office  of  the 
solicitor  of  the  Defendants,  and  there  had  an  interview  with  Defendant  Murray,  and 
apoD  that  occasion  Mrs.  Crespigny  stated,  that  she  was  willing  to  release  her  jointure, 
fvorided  the  aaid  annual  sum  ot  £400  should  be  properly  secured  to  her  in  some  otiier 
ny,  and  that  her  husband  then  said,  that  the  annuity  should  be  secured  by  an  invest* 
laeat  of  stock ;  whereupon  the  Defendant  Murray  observed,  that  if  sndh  8to<ik  idiould 
be  placed  in  the  names,  of  the  trustees  of  the  marriage  settlement,  the  trustees  would 
asaign  the  term,  but  Mr.  Crespigny  the  husband,  refused  to  allow  such  stock  to  be 
invaated  in  the  names  of  the  trustees  of  the  marriage  settlement.  On  the  day  follow- 
ing, the  10th  of  February  1838,  Mr.  Murray  returned  the  draft  with  the  following 
memorandum  indorsed  thereon : — "  Having  looked  at  this  draft,  I  must  express  my 
snqHise  that  it  was  presented  to  me  without  any  kind  of  explanation.  With  Captain 
Trent,  the  brother  of  the  lady,  I  have  now  communicated,  and  he  desires  me  to  state 
thst  he  was  equally  uninformed  of  the  proposed  surrender  of  Mrs.  Crespigny's 
joiotore  of  £400  per  annum ;  he  however  concurs  with  me  in  agreeing  that  if  we 
nm  retained  by  Bdajor  Holford  (viz.,  the  sum  of  [436]  £11,430)  is  invested  in  the 
fondly  or  on'  mortgage  in  the  trustees'  names  for  protecting  this  jointure  be  will 
■eoDsent  to  surrender  Ae  term,  but  not  otherwise.  In  this  ulptain  Phipps  the  other 
trustee  coincides." 

Nodiing  was  shewn  to  have  taken  place  between  the  parties  between  this  time 
^the  10th  of  February  1838),  and  the  8th  of  November,  when  the  Plaintiffs  solicitor 
wrote  to  the  trustees  as  follows  : — "  On  the  part  of  Major  Holford,  the  purchaser  of 
Mr.  Charles  Crespigny's  estate  of  Cathedine,  in  the  .county  of  Brecon,  as  well  as  on 
that  of  Mr.  and  Mrs.  Charles  Crespigny,  we  are  instructed  to  apply  to  you  to  know 
whether  you  will  assign  the  term  of  ninety-nine  years  vested  in  you  and  your  co- 
tnutees  for  securing  Mrs.  Crespigny's  jointure  of  £400.  Mrs.  Crespigny  by  a  deed 
a^owledged  according  to  the  statute  has  discharged  the  estate  from  tae  jointure, 
as  she  has  an  nndoumed  right  to  do ;  and  Major  Holford,  having  paid  iha  whole 
eoosideration  money,  is  entitled  to  have  the  term  assigned  to  a  trustee  of  bis  nomina- 
tion. Mr.  Creqrign;^  has  amply  secured  Mrs.  Crespign  it's  jointure  by  an  investaiMit 
^rfa  oompetent  sum  in  the  puoue  fuitds,  and  the  de^  by  which  it  is  secured,  we  are 
wiQiog,  for  your  satisfaction,  but  not  as  a  matter  of  right,  to  produce  and  shew  to  you 
b^ore  any  proceedings  are  taken  to  enforce  an  assignment.  We  have  thought  it 
right  to  require  an  explicit  answer,  whether  or  not  you  will  assign  the  term,  and 
■noaM  you  decUne  to  do  so,  for  what  reason." 
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No  answer  was  retarned  to  this  letter,  and  nothing  more  appeared  to  have  been 
done  until  the  6tfa  of  Febniair  1839,  when  Major  Holford  filed  this  bill  against  the 
trustees,  stating  that  Mrs.  Crespi^y  by  deed  duly  acknowledged,  dated  the  lOtb 
of  April  1838,  had  released  her  jointure,  and  that  nevertheless  the  £4371  trustees 
refused  to  execute  the  deed  of  assignment,  though  a  provision  had  been  made  for  the 
jointure  by  an  investment  in  the  funds  in  the  names  of  three  trustees ;  tihe  bill 
prayed  for  a  surrender  of  the  term,  and  that  the  trustees  might  pay  the  costs  of  the 
suit. 

The  deeds  which  were  received  in  evidence  by  admissions  betweeo  the  partis^ 
shewed  that  the  estates  in  question  had  been  conveyed  to  the  purchaser  tm  uie  5th 

of  April  1837,  who  retained  the  sum  of  £11,430  on  mortgage,  as  an  indemnity 
against  the  rent  charge  until  it  had  been  released  ;  and  that  by  a  deed  of  the  7th  k 
April  1837,  the  purchaser  mortgaged  the  property  in  fee  to  secure  the  sum  retained; 
it  appeared  also  from  a  declaration  of  trus^  that  on  the  6th  of  April  1888  Mr. 
Crespigny  had  transferred  the  sum  of  Xll,428  3^  per  cents,  to  truateea  lor  the 
purpose  of  securing  the  .£400  a  year. 

The  Defendants  by  their  answer  stated,  that  the  settlement  of  1814  had  been 
made  under  an  order  of  this  Court,  Mrs.  Crespigny  being  at  the  time  of  her  marriage 
a  ward ;  that  no  evidence  of  the  execution  and  acknowledgment  of  the  deed  of  the 
10th  of  April  1838  by  Mrs.  Crespigny  had  been  mwiuoea  to  them,  and  that  no 
ingrbssment  thereof  had  been  tendered  or  produced  to  diem.  They  submitted  that 
diey  ought  not  to  have  taken  upon  themselves  to  determine  whether  Mrs.  Crespigny 
had.  power  to  release  her  jointure,  and,  that  they  ought  not  to  render  any  assirtaDoe 
or  voluntarily  to  do  any  act  to  defeat  the  aforesaid  provision  for  Mrs.  Crespigny. 
They  further  insisted,  that  if  they  were  bound  to  release  the  term  (in  case  the  sud 
Mrs.  Crespigny  had  duly  released  her  jointure),  proper  evidence  of  such  release  and 
of  all  acts  essential  to  make  the  same  valid  ought  to  have  been  produced  to  them ; 
but  that  [438]  such  evidence  had  not  been  produced,  and  that  no  deed  had  ever  been 
tendered  to  them  for  their  execution,  or  produced  or  shewn  to  them. 

Mr.  £.  J.  Lloyd,  for  the  Plaintiff.  Upon  Mrs.  Oespigny  releasing  her  jointure^ 
the  trustees  possessed  a  bare  legal  term,  and  had  no  longer  any  trust  to  execute. 
They  were  bound,  therefore,  to  assign  the  term  to  the  purchaser  who  had  paid  the 
whole  of  his  purchaae-money ;  they  had  no  right  to  stipulate  for  terms,  and  insiit 
that  an  investment  should  be  made  in  their  own  names  to  seoare  the  jointureL  They 
absolutely  refused  to  assign  the  term,  except  on  certain  conditions  which  they  wm 
not  justified  in  imposing ;  and  if  they  had  taken  the  opinion  of  any  coanael,  they 
would  have  been  advised  that  their  objection  could  not  be  sustained.  They  did  ucb 
do  this,  but  exceeded  their  duty ;  their  vexatious  conduct  rendered  this  suit  necessary, 
and  they  ought  therefore  to  pay  the  costs  which  they  have  occasioned. 

They  now  say,  that  no  deed  or  evidence  was  tendered  to  them,  but  they  made  no 
such  requisition  ;  to  the  letter  of  November  1838,  which  gave  them  full  information,, 
they  returned  no  answer;  this  shewed  that  they  persisted  in  their  refusal  to  aasinii 
until  their  terms  had  been  complied  with.  He  cited  Angier  t.  Stasuiard  (3  MyL  &  EL 
666),  fTilUs  V.  Eiacox  {4  Myl.  &  Cr.  197). 

Mr.  Pemberttm  and  Mr.  Piggott,  eon^-^  The  Defendants  have  no  interest,, 
except  to  protect  the  rights  of  the  married  lady,  for  which  pnnwse  alone  they  were- 
appomted  by  this  Court ;  having  no  interest  it  was  the  duty  of  those  who  oaUed  on 
'  them  to  take  any  active  step  and  determine  the  trusts,  to  shew,  satisfactorily,  that 
the  [439]  trustees  would  incur  no  persroal  responsibility ;  and  that  their  cestvi  gut 
tru^nad  fairly  and  with  full  knowledge  given  up  her  rights,  and  that  th^  were  satis- 
factorily provided  for. 

The  sale  took  place  altogether  behind  the  back  of  the  trustees,  and  in  January 
1838,  several  months  after  the  conveyance,  they  were  suddenly  called  on  to  divest- 
themselves  of  the  term.  In  the  next  month  Mrs.  Crespigny  herself  stated  that  she 
was  only  willing  to  give  up  her  jointure,  "provided  that  it  could  be  properly  secured 
in  some  other  way  ;  and  to  this  day  it  had  not  been  shewn  that  such  security  has 
been  given.  Nothing  was  done  from  February  to  November,  and  then  no  further 
proof  was  furnished  to  the  trustees.  Surely,  therefore,  under  these  circumstances,  iht 
trustees  were  justified  in  not  executing  an  assignment  of  the  term,  if  it  had  been 
tendered,  whic^  it  has  not.   A  trustee  would  not  be  justified  in  paying  over  a  le^jr 
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to  tiw  hubtnd  <tf  a  xaarried  wonuui,  until  a  proTiu<Hi  had  hem  made  tor  her  oat 
of  it 

Hie  nile  (d  Court  is,  that  trustees  are  entitled  to  their  costs,  unless  thef  aot  from 
notins  of  obsthiacy  and  caprice.  Tiufkr  t.  Oiannlle  (3  Madd.  177).  Eren  where 
tiiey  act  erroneously,  the  Court  gives  them  their  eoste,  Awie  t.  Past  (1  Bear.  600),  and 
Uie  Court  in  none  of  these  cases  have  ordered  them  to  bear  the  costs  of  their  etrivi  que 
InuU  Kmghi  v.  Martin  (1  Buss.  &  MyL  70),  Angierv.  Skmnard.  In  the  latter  case 
there  were  many  circumstances  of  conduct  which  are  not  set  out  in  the  report^  and 
wbidi  infldbnced  Sir  John  Leocrh  in  his  deeisioB. 

Mr.  I'lord,  in  reply. 

[MQ]  1^  Masixb  of  the  Bolls  [Lord  Langdale].  The  arran^iemeots  for  the 
ale  <d  uis  property  appear  to  have  be«i  made  without  any  communication  with  the 
tniitoesa  and  the  first  intimation  to  Uiem,  so  far  as  appears,  was  tiie  sending  the  draft 
ID  JannaiT,  whereby  the  trostees  were  suddenly  oalled  on  to  assign  the  term  for  the 
jarfou  <n  ite  being  merged,  and  to  divest  themselves  of  their  legal  power  to  protect 
thiBjoittture.  The  draft  was  returned  on  the  10th  of  February  1838,  and  though  the 
Duties  proceeded  to  aot  on  the  arrangement,  and  got  the  assignment  executed  by 
Hn.  Craspigny  in  April  following  yet  I  do  not  find  that  any  communication  was 
made  to  the  trustees  until  November,  when  they  were  peremptorily  called  on  to 
execute  tke  assignment.    No  answer  was  sent,  and  this  bill  was  filed. 

Though  I  consider  that  an  answer  ought  to  have  been  sent  to  that  letter,  yet  I 
tfaiok  that  I  never  heard  a  more  unreasonable  demand  than  that  which  is  now  made 
for  the  whole  costs  of  this  proceeding.  According  to  the  present  constitution  of  our 
law,  a  very  large  proportion  of  the  property  in  this  country  is  rested  in  trustees ;  and 
it  ii  too  often  manifest  in  this  Court,  that,  in  dealing  with  trust  woperty,  trustees 
have  a  veiy  arduous  and  painful  duty  to  perfonn ;  their  greatest  duBculty  ordinarily 
seems  to  be  to  say  "  no  "  to  the  importunities  and  requests  ox  their  eeshU  me  intats.  They 
are  subject  to  the  meet  hazardous  responsibilities,  and  in  cases  where  they  have 
mistaken  their  duties  and  acted  erroneously,  and  where  they  have  assisted  or 
obstructed  parties  in  the  disposition  of  the  trust  property,  we  find  they  have  been 
made  personally  liable  for  the  consequences.  It  is  therefore  of  the  utmost  importance 
that  they  fthould  do  nothing  but  what  is  perfectly  clear  and  free  from  doubt.  In  the 
present  case  the  trustees  had  a  [4^.]  duty  to  perform  in  the  protection  of  Uiis  married 
udy ;  and  when  it  was  alleged  that  this  duty  had  been  put  an  end  to,  they  were 
ntitled  to  have  the  faets  clearly  and  satisfactonly  proved  to  them. 

It  seems,  that  between  the  time  when  the  trustees  received  the  draft  assignment 
ud  returned  it  with  tJie  memorandum  stated,  they  had  had  a  personal  communication 
with  their  cestui  que  tnui,  who  said  she  was  willing  to  release  her  jointure,  provided  it 
eoold  be  projierly  secured  in  some  other  way ;  this  communioation  took  plaee  the  very 
day^  IRieceding  that^  on  whioh  the  memorandum  on  the  draft  was  written.  The 
RsiDtiff  lUlegee  by  his  counsel,  that  I  must  take  this  memorandum  as  a  detennination 
on  the  part  of  the  trustees,  that,  unless  their  conditions  were  complied  with,  they 
vodd  make  no  assignment  of  the  term.  It  does  not,  however,  appear,  that  they  had 
had  any  communication  in  the  interim  with  their  ceg^  que  irustf  and  I  cannot  assume, 
that  on  being  properly  satisfied,  that  that  which  was  alleged  to  have  been  done  had 
been  rightly  performed,  the  trustees  would  have  refused  to  do  what  is  now  asked. 
Noching  more  occurred  until  the  month  of  November,  when,  without  taking  the 
tnoUe  of  satisfying  the  Defendants  that  the  trusts  had  been  determined,  the 
Pbinlaff*8  solicitor  wrote  the  letter  of  the  8th  of  November,  No  notice  seems  to 
have  been  taken  of  it,  and  then  this  l^ill  was  filed.  I  am  of  opinion  that  the  trustees 
*ere  entitied  to  f  urUier  explanation  and  evidence,  whioh  was  not  produced  to  them ; 
sad  that  without  it^  tiiey  were  justified  in  refraining  from  making  the  assignment. 
Inrtmnly  think  that  an  answer  ought  to  have  been  returned  to  the  letter ;  out  the 
■^eet  to  do  so,  did  not  relieve  the  Plaintiff  from  the  performance  of  his  duty  of 
mwing  to  the  trustees  that  there  was  an  end  of-  the  trust,  and  of  producing  to  them 
Ae  deed  effecting  it.  [442]  This  ought  to  have  been  done  before  iAie  bill  was  filed, 
if  the  Phuntiff  wished  to  charge  the  trustees  with  the  costs  of  these  proceedings. 

With  regard  to  the  general  observations  which  have  been  made  on  trustees  during 
(he  ailment,  and  without  referring  to  these  Defendants,  I  must  observe,  that  in  my 
nperienoe  I  have  known  very  many  cases  in  which  changes  of  trustees  have  been 
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made,  solely  for  the  purpose  of  getting  the  trust  jKtiperty  into  the  hands  of  tnisteel 
who  were  willing  to  comply  with  requests  which  ttie  old  trustees  had  refused  to  accede 
to.  Without  imputing  any  sn6h  intention  in  this  ease,  yet  when  I  find  the  husband 
Atad  wife  in  the  presence  of  the  trustees  disagreeing,  the  trustees  saying  they  will  be 
satisfied,  if  a  proper  inveetment  to  secure  the  jointure  be  made  in  their  names,  aDd.tb* 
husband  dedlming,  though  he  afterwudB  made  an  investment  in  the  names  of  odur 
trusteeSa  I  think  there  was  good  ground  for  the  Defendants  to  insist  on  hcring  tin 
matter  cleared  up  before  they  merged  the  term. 

Thinking,  therefore,  that  the  trustees  were  entitled  to  have  full  and  accurate 
information,  and  the  production  of  the  deed  before  they  could  be  called  on  to  erecute 
the  assignment,  and  their  trusts  now  appearing  to  be  at  an  end,  there  must  be  a  decree 
for  the  assignment  of  the  torm,  and  the  Plaintiff  must  pay  t^e  trustees  their  oosti 
£$  suit 

[443]  Mater  v.  Towkssnd.  Jan.  28, 1841. 

[S.  0.  10  L.  J.  Ch.  216;  5  Jur.  91.  See  Salialmry  x.  Petty,  1843,  3  Hare,  91; 
La»»me6  v.  Tierney,  1849,  1  Mac.  &  Q.  563;  41  £.  B.  1384;  Butler  v.  €htuf,  1869, 
L.  R  5  Cb.  30 ;  Bmufield  v.  Bovafidd,  1869,  21  L.  T.  137 ;  Carter  y.  Smiih,  1871,  25 
L.  T.  65G ;  Samffe  v.  Tyen,  1872,  L.  R  7  Ch.  362 ;  I»  re  Meremm't  Trusts,  1876, 4 
Ch.  D.  188 ;  In  n  Sidmty  HaU  JS$taU,  1877,  37  L.  T.  457.] 

A  testator  directed  his  trustees  "  to  nuse  £5000  for  his  daughter,"  and  to  invest  "  his 
said  daughter's  legacy  "  and  pay  the  interest  to  her  for  lifci  for  her  separate  ose, 
and  not  to  be  under  the  control  of  any  husband,  with  remainder  to  her  children 
absolutely,  and  he  gave  her  the  powOT  of  appointing  a  life  interest  to  her  husbuid. 
The  will  contained  no  ultimate  limitation  of  the  property,  but  charged  the  legacy 
on  the  real  estate  in  case  of  a  deficiency  of  the  personalty.  Held,  that  subject  to 
the  intereste  given  to  the  children,  the  daughter  took  an  absolute  interest,  and 
having  died  unmarried,  that  her  personal  representatives  were  entitled  thereta 

The  testator,  Dr.  Townsend,  by  his  will,  dated  the  7th  of  June  1830,  gave  his 
residuary  personal  estote  to  trustees,  in  the  first  place  to  pay  his  debts,  ana  subject 
thereto,  to  "  raise  therefrom  the  sum  of  X5000  for  his  daughter  Elisabeth  L 
Townsend  ;  and  when,  and  as  soon  as  he  or  they  might  have  obtained  the  same,  then 
upon  trust  to  place  his  said  daughter's  legacy  at  interest  on  Government  or  real 
security,  and  to  pay  and  apply  the  dividends  to  arise  thereby,  unto  his  said  daughter 
for  and  during  the  terra  of  her  natural  life,  to  and  for  her  sole  and  separate  use  and 
benefit ; "  and  he  declared  the  same  should  not  be  liable  to  the  debto,  controul,  or 
engagements  of  any  husband  with  whom  she  might  marry ;  "  and  from  and 
immediately  after  the  decease  of  his  said  daughter  (suoject  nerertiieless  to  the 
thereinafter  contained),  he  gave  and  bequeathed  the  legacy  so  thereinbefore  given  te 
her  by  him,  to  be  equally  cKrided  between  her  children  lawfully  begotten,  share  aod 
share  alike ;  but  if  there  should  be  only  one  such  child,  then  the  whole  to  such  one 
child,  his  executors  or  administrators.  Provided  always,  and  it  was  his  will  and 
meaning,  and  he  did  thereby  declare,  that  it  should  and  mieht  be  lawful  for  his  said 
daughter,  provided  she  might  marry,  to  direct,  appoint,  and  require  by  any  will  or 
deed,  under  her  hand,  his  said  trustees,  and  the  survivor,  &c.,  to  pay  the  interest  of 
the  said  sum  of  £5000  so  given  by  him,  to  her  husband,  for  and  during  the  term  o£ 
his  natural  [444]  life,  in  case  he  might  outlive  her ; "  and  in  case  his  personal  estate 
should  not  be  adequate  to  raise  "  ^e  legaof "  bequAthed  to  his  daughter,  then  be 
chaiged  it  on  cwtain  real  estates. 

The  testator  and  his  wife  had  a  power  of  appointment  over  a  sum  of  £2000  for 
his  younger  children  charged  on  another  estate.  On  tiie  7th  of  June  1830  the^ 
M)pointed  £1950,  part  of  it,  to  trustees,  upon  trust  to  invest  and  pay  it  to  his 
daughter  Elizabeth  L.  Townsend  for  life  for  her  separate  use,  with  remainder  to  her 
children,  with  power  for  her  to  give  her  husband  a  life  interest  in  tiie  fund,  '*  aod 
subject  thereto,  upon  trust  for  the  said  Elisabeth  L.  Townsend,  her  exeooton, 
administrators,  and  assigns." 

By  a  codicil  of  even  date,  after  referring  to  the  deed  of  appointment,  the  testetor 
declared,  that  the  sum  of  £1950  should  be  considered  as  ps^  of  the  Ugacy  given  to 
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harbf  his  Willi  and  lie  obuml  residue  on  certain  hweditamente  whieh  he  had 
dmrind  to  the  Defendant  William  Townsend. 

The  testator  died  in  18S0,  and  his  personal  estate  proved  insuffioient  for  the- 
ajrmeot  of  his  debts  and  legacies.  His  daughter  died  in  1838  without  ever  having 
mea  married.  The  Plaintiff,  who  was  her  executor,  filed  this  bill  to  have  the  £3050, 
tito  residue  cA  the  £5000  after  deducting  the  £1960  raised  out  of  the  real  estates 
diarged  therewith. 

Mr.  Tinney,  Mr.  Pemberton,  and  Mr.  K.  Parker,  for  the  Plaintiff.  The  nft  was 
abnlute  to  the  daughter  in  the  first  instance,  but  the  testator  afterwards  subjected 
Ast  iii-{44ff]-tereBt  to  certain  limitations  to  her  children,  and  to  a  power  in  favour  of 
W  faosbana;  the  absolute  gift,  therefore,  remained  in  her,  subject  to  the  qualification 
iitaQdaoed  in  &nronr  d  theliusbajid  and  children  which  failed ;  the  daughter  there- 
in took  an  absolute  interest,  and  the  Plaintiff,  as  representiog  her,  is  now  entitled. 
The  exivassionB  "  my  said  daaghter'a  Iraacy,"  "  the  legacy  given  to  her,"  "  the  legaoy 
heqaeathed  to  my  daughter,"  anew  cleany  that  the  testator  intended  to  give  it  her 
abmntely,  and  the  ultimate  trust  in  the  deed  of  £1990,  to  her  executors,  adminis- 
tntan,  uid  assigns,  fortifies  that  conclusion. 

Mr.  G.  Turner  and  Mr.  Parry,  conirii,  for  the  Defendant  out  of  whose  estate  it  was 
■oagfat  to  raise  the  chsj^e,  contended,  that  the  daughter  did  not  take  an  absolute 
iDterest  in  the  £3050.  The  trustees  were  directed  to  raise  the  £5000,  but  as  to  her 
for  die  limited  interest  afterwards  specified,  namely,  for  life  only,  and  then  for  the 
otiisr  purposes  stated ;  these  having  all  failed,  and  there  being  no  ultimate  trust,  the 
diszge  sunk  for  the  benefit  of  those  entitled  to  Uie  estate  out  of  which  it  was  to  be 
nised.  (See  Cot^  v.  The  Stationers'  Company^  3  Myl.  &  E.  262.)  In  Hewitt  t.  Wri^ 
(1  Btol  U  (X  86  ;  and  see  Oauder  v.  Standenndef  2  Cox,  15),  an  estate  was  conveyed, 
m  tnut  to  sell  and  raise  a  sum  of  £1600,  and  pay  the  interest  to  D.  till  she  married, 
lod  to  pay  her  the  princind  within  twelve  months  after  her  marriage.  D.  died 
without  having  been  married,  and  it  was  held  that  the  £1600  resulted  to  the  settler. 
A  trust  in  favour  of  the  daughter,  further  than  to  the  extent  expressed,  cannot  be 
implied ;  for  the  law  never  implies,  and  the  Court  never  presumes,  a  trust,  except  in 
a  esse  of  absolute  necessity.         v.  Fomiain  {$  Swans.  592). 

[446]  The  deed  in  no  way  strengthens  the  construction  contended  for  by  the 
nsintiff,  for  it  shews  that  when  the  testator  intended  to  give  an  absolute  interest  to 
his  daughter  in  default  of  children,  he  accurately  expresses  it.  The  husband,  also,  is 
to  hare  no  controul  over  the  property,  but  he  might  obtain  it,  contrary  to  the  will  of 
Us  tflstatw,  if  the  wile  were  held  to  take  an  abeolute  interest,  and  died  without' 
eUUren,  leavinff  a  husband  surriviDg. 
Ur.  WOkxMsk,  for  a  trustee. 

The  Mastbb  cof  the  Bolls  [Lord  Langdale].  In  one  sense  this  was  not  an 
^nolote  gift  to  the  daughter,  for  it  is  made  subject  to  certain  restrictions  and  con- 
tingeocies  which  her  father  had  in  contemplation.  The  testator  first  directs  the 
tnotees  "to  raise  the  sum  of  £6000  for  his  daughter  Elizabeth."  If  he  had  ended 
tbm,  she  would,  without  any  question  whatever,  have  been  entitled  to  the  legacy 
ibst^tely ;  he  then  directs,  that  when  the  trustees  should  have  obtained  the  same, 
^  should  invest  it,  and  then  he  imposes  certain  restrictions ;  and  first  the  trustees 
us  to  apply  the  dividends  unto  the  daughter  for  her  separate  use  for  life.  Suppose 
the  will  had  ended  here,  I  apprehend  the  daughter,  being  unmarried  at  her  father's 
destb,  would  have  been  entitled  to  have  taken  the  £5000  absolutely,  notwithstanding 
the  pSb  waa  to  her  separate  use,  and  notwithstanding  the  decision  of  Sir  John  Leach 
touM  oontncy,  which  has  been  since  overruled  {Wcodmerim  v.  Walkerj  2  Euss.  &  M. 
117).  After  tiie  decease  of  the  daughter,  there  is  a  limitation  to  her  children ;  by 
ttn  eontingency,  she  might  be  deprived  of  her  absolute  interest^  and  it  mi^ht  go  to 
W  children ;  there  folmws  a  power  under  which  she  might  further  diminisH  her 
■tcnst,  by  giving  a  life-estate  to  any  husband.  It  is  said,  that  it  could  not  be 
htaided  that  she  should  take  an  absolute  interest,  be-[447]-cau8e,  if  there  were  no 
<Udien,  a  husband  surviving  her,  might  take  the  property  absolutely ;  I  apprehend 
^ve  would  be  a  great  deal  to  say  on  that  point ;  but  it  does  not  arise ;  the  question 
k,  whether  the  legacy  ^ven  absolutely  by  the  first  clause,  is  to  be  subject  to  any 
<ther  contingencies  or  limitations  beyond  those  expressed ;  and  without  looking  to  the 
died  (^lich  would  confirm  my  opinion),  it  appears  to  me  tiiat  the  qualifications  and 


Digitized  by 


Google 


ATTORNEY-0£NEAAL  V.  WRIGHT 


restriotions  ought  not  to  be  extended  bejrond  those  expressed.  None  of  tiiese  havii^ 
taken  effect,  we  absolute  interest  remained  in  the  daughter,  and  the  Plaintiff  m 
entitled  to  have  the  amount  raised. 


[i47]  The  Attobnby-Genbbal  v.  Wbight.  FA.  8, 1841. 

[S.C.10L.J.  Ch.  334.] 

Notice  of  motion  given  <m  behalf  of  a  rtlator  in  an  information,  held  iiregnUr ;  it 
should  be  on  behalf  of  the  Attomey-GeneraL 

This  was  an  informataon  filed  by  the  Attorney-General  at  the  inatanee  of  a 

relator. 

Notice  of  motion  was  ^ven,  "m  behalf  of  A<  nkUor"  that  the  Defendant  should 
pay  a  sum  of  money  into  Court. 

Mr.  Chandless,  eontrit,  objected  to  the  form  of  the  .notice  ai  motion,  the  Conrt  not 
rec^nisinff  the  relator  as  Puuntiff  in  an  information. 

The  ILuTEK  of  thx  Bolls  [Lord  LangdaleJ.  It  is  wrong  in  fbnn.  Belatort 
should  know  that  they  are  not  parties  to  informatwns,  and  have  no  right  of  tiieir  own 
authority  to  make  &ay  application  to  the  Courtk  The  Attomey-Geiural  is  the  ook 
person  whom  the  Court  recognises  in  such  cases,  {See  Attorn^f-Qaiend  v.  7k 
Iimmohger^  ConyMny,  2  Bear.  313.) 


[448]  BmjB  f>.  Mabgravb.  F^.  II,  1641. 

[S.  C.  3  Beav.  284 ;  4  Beav.  119.] 

A.  brought  an  action  at  law  agunst  B.,  and  filed  a  Ull  of  discoveiy,  in  aid  (rf  die 
actaon,  against  R  alone.  B.  pleaded  that  he  was  a  mere  mortgagees  uid  tiiat  be 
ought  not  to  be  oompelled  to  give  the  discovery  in  the  absence  <u  G.  tjw  mortgagor. 
The  plea  was  overruled. 

This  cause  again  came  on  (3  Beav.  284)  upon  a  plea  to  a  bill  of  disooveiy,  in  aid  (rf 

an  action  at  law. 

The  bill  stated  that  in  the  year  1769  Thomas  Cheek,  being  seized  in  fee-simple  d 
oertain  property,  demised  it  to  one  Joseph  Bowland  for  a  term  of  ninety-nine  yesn, 
at  a  rent  of  ^26,  which  Rowland,  for  himself,  his  executors,  administratorB,  and 
assigns,  covenanted  to  pay.  It  traced  t^e  devolution  of  the  interest  of  Thomas  Ghee^ 
the  lessor,  to  the  Plaintiff,  and  shewed  how  the  remainder  of  the  term  had  become 
vested  in  the  Defendant  by  an  assignment  from  a  Lady  Daniel.  It  stated  that  the 
Defendant  was  in  possession  of  the  property,  and  that  the  rent  being  considerably  in 
arrear,  the  Plaintiff  had  commenced  an  action  of  covenant  against  the  Defendant 
Margrave,  in  the  Court  of  Exchequer,  to  recover  t^e  same ;  but  that  the  indenture 
of  lease  being  in  the  possession  of  the  Defendant,  who  refused  to  produce  the  same, 
or  to  allow  the  Plaintiff  to  have  an  inspection,  and  there  being  no  counterpart 
thereof,  the  Plaintiff  was  unable  to  proceed  in  the  action  without  a  discovery. 

The  bill  prayed  a  discovery  of  the  matters  stated  in  the  bill,  and  especially  of  the 
particulars  of  the  lease ;  and  that  the  Plaintiff  might  have  the  benefit  of  such  disooreiy 
at  the  trial  of  the  action  ;  and  that  the  lease  might  be  produced. 

The  Defendant  pleaded  in  effect,  that  the  conveyance  by  Lady  Daniel  to  Mar- 
grave was  by  way  of  mort-[4491-gage,  and  subject  to  redemption ;  that  the  equity 
of  redemption  was  vested  in  Cbinn,  who  had  not  been  made  a  party  to  the  suit; 
uid  that}  in  his  absence,  the  Defendant  was  not  bound,  and  ought  not  to  be 
oompelled  to  give  to  the  Plaintiff  the  discovery  and  production  sought  by  the 
bill. 

Mr.  Kindersley  and  Mr.  Evans,  in  sapport  of  the  plea,  contended  that  Ghinn 
ought  to  have  been  made  a  party  to  this  suit^  in  order  to  entitle  the  Plaintiff  to  the 
discovery  which  they  sought.   [Mr.  Pemberton.   That  would  be  impossible.    Olyn  v. 
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Snara  (3  MyL  A  K.  460;  1  Y.  &  CoU.  644;  and  1  West,  P.  C.  258}  and  Irving  v. 
Tkamptm  (9  Siia.  17)  shew  that  no  person  can  be  made  a  party  to  a  bill  of  discovery 
in  sid  <rf  an  action  at  law  who  is  not  a  party  to  the  action.]  Lord  Bldon,  in  Lambert 
r.Bogen  (2  Her.  490;  andseeiVvy.  Ov^,  Hare  Di«c.  124),  lays  it  down  "that  a 
mortwee  has  no  tu^t  to  shew  his  morl^iiitgQr's  titie."  The  Defendant,  tiierefore, 
would  not  be  justified  in  disclosing  the  tide  in  the  absuioe  of  the  mortgagor. 
Mr.  Pemberton  and  Mr.  Taylor  were  not  heard  by 

The  Maotkr  of  the  Rolls  [Lord  Langdale],  who  said :  This  plea  must  be 
orerruled.   The  action  is  brought  against  a  person  who  is  in  possession  of  the 

Sperty,  and  the  alleged  mortgagor  is  no  party  to  the  action.  The  bill  is  for  a 
nveiy  in  aid  of  the  proceedings  at  law ;  and  the  case  ia  very  different  from  that 
atad,  which  was  for  relief.  I  have  no  authority  to  alter  the  practice  of  the  Court, 
vUeh  does  not  permit  any  person  to  be  made  a  Defendant  to  a  bill  for  discovery  in 
lid  of  an  actiou  who  is  not  a  party  to  that  action.  I  have  no  hesitation  at  aU  in 
omulii^  this  plea. 

[460]  Kadbubn  e.  JKuna  Habx  «.  Hill.  JV<w.  23,  26,  1840 ;  Feb..  22,  1841. 

A  tflitator,  in  his  lifetime,  by  bond  secured  to  H.  G.  C.  an  annuity  of  £300  for  life, 
UfsUe  on  the  usual  quarter  days,  &c. ;  and  by  his  will  he  confirmed  it,  and 
Mqusathed  a  further  annuity  of  X200,  payable  in  the  same  manner,  it  being  his 
inteDtion  that  she  should  receive  an  annuity  of  £500  instead  of  £300.  By  a 
codicil,  the  testator  directed  his  trustees  to  raise  £500  a  year  and  pay  the  same 
to  H.  C.  C.  during  her  life,  by  quarterly  payments.  Held,  that  the  second  annuity 
wai  eamulative. 

A  testator  appointed  A.  B.  and  C.  D.  trustees  and  executors  of  his  will  By  a  codicil, 
he  be^uemed  to  each  of  the  trustees  named  in  his  will  the  sum  of  £5000,  on 
conditKm  that  he  accepted  the  trusts  tiioreol  By  a  subsequent  codicil,  he  revoked 
iU  that  part  of  his  will  which  related  to  C.  D.,  and  requested  K  F.  "to  undertake 
sod  fulfil  the  same  purposes  and  intentions,  and  on  the  same  conditions,  for  the 
effecting  of  which  he  had  appointed  the  said  C.  D.  By  a  subsequent  codicil  he 
revoked  the  appointment  of  A.  B.  and  C.  D.  as  trustees  and  executors,  and  all 
l^scies  to  them,  and  he  nominated  E.  F.  executor  uid  trustee  thereof.  Held,  that 
£.  F.  was  entitled  to  the  legacy^  of  £5000. 

A  testator  devised  a  portion  of  bis  real  estate  to  trustees  for  sale,  and  directed  them 
to  a^ly  the  proceeds  and  his  personal  estate  in  payment  of  the  legacies  and 
soDOitjes  there^  bequeathed ;  and  in  case  the  same  should  be  insufficient,  he  charged 
ill  his  real  estate  with  the  payment  thereof.  By  several  unattested  codicils,  he 
pm  farther  leij^es  and  annuities,  and  subsequentdiy  he  exeoated  a  duly  attested 
flodidl,  wherel^  he  varied  tiie  appointment  of  trustees  aiul  executors.  Hold,  that 
the  Isguaes  and  annuities  beqneattted  by  the  unattested  codioilih  were  not  charged 
on  the  real  estate. 

A  perpetual  annuity  was  granted  by  King  Charles  the  Second  to  A.  and  his  heirs 
payable  out  of  the  coal  duties.  Held,  that  though  descendable  to  the  heirs,  it  was 
penonal  and  not  real  estate. 

Several  questions  arose  in  this  cause  upon  the  will  and  thirteen  codicils  of  Sir 
"nKmai  Chuves,  BarL,  which  so  far  as  they  are  material,  were  as  follows : — 

By  his  will,  duly  attested  and  dated  the  ISth  day  of  August  1821,  the  testator 
«xprnsed  himself  as  follows:  "I  give  and  devise  unto  and  to  the  use  of  Henry 
Brooksbank,  of  Pall  Mall,  Middlesex,  banker,  and  Johnathan  Moore,  of  Gray's  Inn, 
Middlesex,  gentlenuo,  their  heirs,  executors,  and  administrator^  aooording  to  the 
■atores  and  qualities  thereof  respectively,  my  manors  and  estates  of  Sutton-upour 
Oenreot  in  the  county  of  York,  and  of  Norton,  Disney,  and  Bitcbfield  in  the  connty 
flf  Lincoln,  [461]  the  freehold  annuity  of  £500  per  annum,  secured  to  me  and  my 
■eirs  under  a  grant  from  King  Charles  II.,  my  moiety  of  the  theatre  at  Brighthelm- 
■tone,  in  the  county  of  Sussex,  and  all  and  singular  other  my  lands,  tenements,  goods, 
ebatt^  and  effects,  of  what  nature  or  kind  soever  and  wheresoever,  upon  trust  as  to 
tbeuid  manws  and  estates  of  Sutton-upon-Dwwent  and  at  Norton  and  Disney,  and 
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their  appurtenances"  (the  testator  then  declared  the  trusts  of  this  property  and 
soine  leaseholds  in  favour  of  certain  families  therein  named,  and  then  continued}: 
"Ab  to  my  estate  of  Bitefafield,  I  direct  the  same  to  be  sold  and  converted  into 
money;  and  hereby  authorise  my  said  trastees,  or  the  trustees  or  trustee  for  tin 
time  oeiog  of  this  my  will,  to  give  receipts  for  the  pnrchase-moneiy  opcm  such  sale, 
and  declare  t^at  their  or  his  receipt  shall  discharge  any  purchaser  from  all  liability  in 
ca^e  of  noo-appHcation  or  misapplication  thereof.  And  as  well  as  to  the  money  to  be 
produced  from  such  saTe  as  also  to  the  residue  of  my  estate  and  effects  whatsoever  and 
wheresoever  not  hereinbefore  specifically  devised  or  bequeathed,  in  trust,  thereout,  to 
pay  all  my  just  debts,  the  expenses  of  my  funeral,  and  of  proving  this  m^  will,  and 
the  legacies  aud  annuities  her^  bequeathed ;  and  in  case  the  same  shall  be  insufficient 
for  that  purpose,  then  I  charge  all  my  real  estate  with  the  payment  of  the  same 
respectively,  aiad  aobject  thereto,  for  the  said  Sir  Dudley  Saint  Leger  Hill,  his  heirs, 
exeontors,  administrators,  aAd  assigns,  for  fais  and  their  own  use  and  benefit"  fie 
then  gave  the  trustees  certain  powers,  and  directed  that  the  said  Jonathan  Moore 
should  be  allowed  to  act  as  the  solicitor  or  attorney  in  the  management  ot  the  tnuU 
thereby  created,  so  long  as  he  should  oontinue  a  trustee  under  the  said  will,  and 
shonld  also  act  as  receiver  for  the  same ;  and  he  gave  to  histeusteeaapowerof  aaleand 
exchange  over  his  real  estates,  and  proceeded :  [462]  "  And  I  hereby  confirm  ttam 
several  bonds,  by  one  of  which  I  have  secured  one  annuity  of  £$00  to  Harriet 
Catherine  CTook,  of  Brighthelmstone  aforesaid,  spinster,  during  her  life,  in  the  event 
of  her  surviving  me ;  by  the  second  of  which,  an  annuity  of  the  like  amount  is  see^red 
to  Sarah  Cock  of  Bellevue  Cottage  East,  in  Brighthelmstone  aforesaid,  during  her  life,  in 
the  event  of  her  surviving  me  and  the  said  Eurriet  Catherine  Cock ;  and  the  third  of 
which  bonds  secures  an  annuity  of  the  same  amount  to  William  Cock  of  Brighthelmstone 
aforesaid,  Esquire,  for  his  life,  in  the  event  of  his  surviving  me,  the  said  Harriet 
Catherine  Cock,  and  the  said  Sarah  Cook ;  and,  in  addition  to  the  £300  so  secured  to  die 
said  Harriet  Catherine  Cock,  I  give  and  bequeath  to  her  the  fuixfaer  annuitgr  or  yearly 
sum  of  £200,  to  become  due  ana  be  payable  at  the  same  da,ya  and  in  the  same  propoi^ 
tions,  and  in  every  respect  in  the  same  manner,  as  in  the  said  bond  by  which  the  said 
annuity  of  £300  is  secured  to  her,  it  being  my  intention  that  the  said  Harriet 
Catherine  Cock  shall  receive  a  full  annuity  of  £500,  to  be  payable  and  be  considered, 
in  every  respect,  as  if  that  sum  had  been  originally  mentioned  in  the  said  bond, 
instead  of  the  said  sum  of  £300."  The  testator  appointed  Henry  Brooksbank  and 
Jonathan  Moore  executors  of  his  will. 

The  testator  afterwards  made  thirteen  codicils  to  hie  will,  two  only  of  which,  vis., 
the  first  and  eleventh,  were  attested  by  three  wiUiesses. 

By  the  first  he  merely  altered  the  specific  devise. 

The  third,  so  far  as  affected  the  question,  was  as  followis :  "  I  direct  the  trustees 
named  in  my  will  to  raise  the  annual  sum  of  £600,  and  to  pay  the  same  nnto  Harriet 
Catherine  dock  during  her  life  by  quarterly  [463]  paymenta.  "I  are  likewise  and 
beqoeath  to  each  of  the  trustees  nuned  in  my  will  the  aum  of  £6000,  on  condition 
that  he  accepts  the  trusts  thereof ;  also  to  Mr.  Jonathan  Moore  of  Gray's  Inn,  in 
consideration  of  the  friendly  regard  and  zeal  he  has  for  many  years  shewn  in  my 
concerns,  £2000.    January  26th,  1825." 

The  sixth  was  as  follows :  '*  In  consideration  of  the  very  kind  and  liberal 
attention  Henry  Brooksbank,  Esquire,  has  hitherto  constantly  displayed  in  my 
concerns,  I  bequeath  to  him  the  sum  of  £6000 ;  and  I  declare  that  this  sum,  and  ^ 
the  sum  of  £2000  to  Mr.  Jonathan  Moore,  are  in  addition  to  the  sums  given  to  them 
as  trustees  to  my  will." 

The  ninth  was  as  follows :  "I  hereby  revoke  and  annul  all  that  part  of  my  last 
will  and  testament  which  relates  to  Mr.  Jonathan  Moore,  and  I  hereoy  request  Mr. 
Jonathan  Brundrett,  of  the  Temple,  London,  to  undertake  and  fulfil  the  same  purpoees 
and  intentions  and  on  the  same  conditions,  for  the  effecting  of  which  I  had  appointed 
the  said  Mr.  Jonathan  Moore.   Jnne  22d,  1826." 

The  eleventh,  which  was  duly  attested  by  three  witnesses,  was  as  follows :  "This 
is  a  further  codicil  to  the  last  will  and  testament  of  me  Sir  Thomas  Clarges,  Bart, 
made  this  10th  day  of  April  1828.  I  hereby  do  revoke  the  appointment  of  Mr.  H. 
Brooksbank  and  Jonathan  Moore  as  executors  and  trustees  of  my  will ;  and  do  also 
revoke  all  and  every  legacy  and  bequest  whatsoever  to  them  given  and  bequeathed 


Digitized  by  Google 


17^ 


«tb«r  1^  my  faui  wiU  or  any  oodioi^  therett^  or  aay  previons  wilt  or  codicil  thereto ; 
aod  I  benOT  nonunate^  eonstitute,  and  ^»poiDt  JonmiAii  Bmadrett,  Esquire,  of  tAie 
bner  Tomim,  ^entieman,  exeentor  and  tnutee  of  my  will." 

[464]  By  fa»  codicils  he  had  gireb  several  annuitiea  and  pecuniary  legacies. 

llie  txaULtor  died  in  Febmaiy  1834,  and  his  will  was  {vored  by  Jooatban  Bmn- 
drett  atone. 

With  respect  to  the  annuity  of  £300  to  Harriett  Catherine  Cock,  it  is  necessary 
to  Btate,  that  the  testator  bad,  in  his  lifetime,  executed  a  bond  whereby  he  secured  to 
Wr  an  annnity  of  £300,  to  be  paid  to  her  during  her  life,  by  quarterly  payments,  on 
^  osoal  diuuter  days,  and  a  proportionate  pi^  to  be  paid  up  to  th^  time  of  her 
deitfa ;  with  a  provision  that  she  was  not  to  alienate  or  encumber  the  annuity,  and 
tkit  Uie  same  was  to  be  settled,  on  her  marriage. 

It  should  be  also  stated,  with  reference  to  the  freehold  annuity  of  £600  a  year, 
■ntioned  in  the  feestator^s  will,  that  by  letters  patent  dated  the  26th  of  November, 
ID  the  thirteenth  year  of  the  reign  of  Eing  Charles  II.,  His  Majesty,  in  consideration 
of  the  si^al  services  done  and  performed  for  and  in  his  restoration  by  Sir  Thomas 
Oarg^  Knight,  who  was,  hy  many  hazards,  eminently  and  opportunely  instrumental 
tberaiD,  granted  "  unto  Sir  lliomas  Clarges,  his  heirs  and  assigns  for  ever,  one  annuity 
or  yearly  pension  of  £600"  out  of  the  duty  or  oomposition  of  12d.  in  the  chaldron 
forooaL 

The  several  questions  which  arose  under  these  circumstances  were : — 
Tint.  Whether  the  annuity  of  £600  bequeathed  by  the  third  codicil  to  Harriett 
Cktherine  Cock  was  in  addition  to  or  in  substitution  for  the  l^ioy  of  £600  which  the 
tattator,  by  bis  will,  gave  her  in  lieu  of  the  annuity  of  J[461^  £300  secured  by  his 
bond.  As  to  this  question  Ei»»t  r.  Beaeh  (6  Mad.  361),  iVW  t.  (1  Russ.  &  M. 
90)  were  dted. 

Seewidly.  Whether,  under  the  fifth,  eleventh,  and  twelfth  codicils,  Jonathan 
IhQudrelt  was  mtided  to  *  l^j^y  of  £6000.  On  this  point  Barber  r.  San^  (3  MyL 
*  Cr.  688)  was  referred  to. 

Thirdly.  Whether  the  legacies  given  by  the  unattested  codicils  were  chareed  by 
the  will  on  the  real  estate ;  and,  if  not,  whether  they  were  so  charged  by  the 
thirteenth  codicil,  which  was  duly  attested.  As  to  the  effect  of  republication,  the 
foUowing  cases  were  cited  :  1  Wms.  Saunders,  277,  e  and  /,  UUerUm  v.  RtMna  (1  Ad. 
&  E.  423),  Gved  v.  WiUasey  (2  Bing.  429 ;  and  3  Bing.  614),  Qiyrdon,  v.  Lord  Reay  (6 
Sin.  274),  CroabU  v.  Maedoual  (4  Yes.  610),  Qoodfitle  v.  Meredith  (2  M.  &  S.  5),  Barnes 
T.  Crwe  (1  Vee.  iun.  486 ;  and  4  Bro.  C.  C.  2),  fFarren  v.  Dames  (2  Myl.  &  K.  49), 
GUnm  V.  Lonl  Monlfort  {\  Ves.  sen.  486);  and  as  to  the  annuities  and  legacies  given 
br  die  intermediate  unattested  codicils,  the  followiiu;  oases  were  cited :  Masters  v. 
Sntm  (1  P.  W.  420),  HffMeU  v.  Whitaker  (3  Buss.  343),  BrvdmeU  v.  Boaghim  (2  Atk. 
S74),  Babergham  v.  Vxncmt  (2  Ves.  jun.  236),  Bmner  v.  Bemmer  (13  Ves.  378),  Strong 
T.  Ingram     Sim.  197),  Smart  v.  Prujean  (6  Ves.  860). 

Fourthly.  Whether  the  real  estate  specifically  devised  should  not  be  exonerated 
out  of  the  general  personal  estate  and  the  estates  not  specifically  devised. 

[460]  And  fifthly.  Whether  the  perpetual  annuity  of  £600  a  year,  which  in  the 
viU  was  called  a  freehold  annuity,  was  to  be  considered  as  real  or  personal  estate. 
On  this  point  The  Earl  of  Ste^ord  v.  BudHeg  (2  Ves.  sen.  171)  and  AuSin  t.  Daly  (4  B. 
k  Aid.  69)  were  cited. 

Mr  Treslove  and  Mr.  Wilcock,  for  the  Plaintiff  Richard  G.  Hare. 

Mr.  Kinderdey  and  Mr.  Bacon,  for  the  heir  at  law. 

Mr.  Poaberton  and  Mr.  1>.  James,  for  Jonathan  Brundrett. 

Mr.  James  Russell  and  Mr.  Prendergast,  for  H.  C.  Cook. 

Mr.  Tinney  and  Mr.  James  Campbell,  for  devisees. 

And  Mr.  K.  Parker  and  Mr.  Rogers,  for  other  parties. 

FA.  22,  1841.  The  Mastkr  of  the  Bollb  [Lord  Langdale].  This  cause  came 
on  to  be  heard  on  exceptions  to  the  Master's  report,  and  for  further  directions. 

The  testator  Sir  Thomas  Clarges  had  made  a  will  which  was  duly  executed  and 
•tested,  and  thirteen  codicils,  of  which  two-  only  were  duly  executed  and  attested. 
The  decree  esteblished  the  will  and  the  two  attested  codicils,  and  directed  various 
aeeoonts  to  be  taken.  The  Master  made  his  report  on  the  28th  of  February  1840, 
sod  to  this  report  two  exceptions  have  been  taken. 
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The  first  relates  to  an  annuity  of  £600  which  was  given  to  Harriett  Catberioa 
Cock  the  fifth  oodisil,  [457]  and  which  the  Master  has  foand  her  to  be  entitled  to^ 
in  addition  to  an  annuity  directed  to  be  paid  to  her  by  the  will.  The  exoepCioo 
insists  that  the  Master  ought  not  so  to  hare  found. 

It  appewa,  that  the  testator  had  in  his  lifetime  ezecated  a  bond,  whereby  he 
secured  to  Harrleit' Catherine  Cock  an  annuity  of  £300  to  be  paid  to  her  daring  bar 
life,  by  quarterly  payments  ou  the  usual  quarter  days,  and  a  proportacHiate  part  to  be 
paid  up  to  the  time  of  her  death,. with  a  provision  that  she  was  not  to  auenate  or 
encumber  the  annuity ;  -afid  that  the  same  wAs  to  be  settled  on  Km-  marriage.  By 
the  will  he  confirms  this  annuity,  and  gives  to  the  annuitant  a  further  yearly  sum  of 
£200,  to  become  due  and  payable  at  the  same  days  and  in  the  same  proportions,  and 
in  every  respect  in  the  same  manner  as  in  the  bond  by  which  the  £200  was  secured 
to  her ;  it  being  the  testator's  intention  that  she  should  receive  an  annuity  of  £500, 
instead  of  an  annuity  of  £300.  fi^  the  fifth  codicil,  without  taking  any  notioe  of  the 
bond  or  of  the  direction  in  the  will,  the  testator  expresses  himself  thus : — "  I  direct 
the  trustees  named  in  my  will  to  raise  the  annual  sum  of  £500,  and  pay  the  same  to 
Harriett  Catherine  Co<^  during  her  life  hy  quarterly  ^ymente ; "  Ma  under  tteie 
(nrounutances  I  concur  in  the  finding  of  the  Master.  Whatever  we  may  eonjectora 
as  to  the  testator's  intention,  and  however  improbable  it  may  seem,  that  he  intended 
to  double  Uie  annuity,  yet,  having  regard  te  the  modified  interest  in  the  annui^ 
secured  by  the  bond  and  confirm^  and  increased  by  the  will,  and  to  the  mode  in 
which  the  annuity  of  £500  is  ^ven  by  the  codicil,  and  the  rules  adopted  by  this 
Court,  for  the  purpose  of  determming,  whether  gifts  by  successive  instruments  are  to 
be  deemed  substitutionary  or  accumulative,  it  appears  to  me,  that  the  gift  by  this 
codicil  must  be  taken  to  be  additiomd.  The  pnncipal  argument  for  the  exceptam 
was  founded  [458]  on  the  expression,  "the  annual  sum  of  £500,"  which  it  was  nid 
must  refer  to  the  annuity  of  £500,  the  payment  of  which  was  directed  by  the  will ; 
uid  the  testator  may  have  so  intended^  it,  bat  if  he  did,  I  think  t^t  ae  has  not 
expressed  himself  with  sufficient  distinctness ;  and  it  does  not  appear  to  me  that  the 
words  are  neoessarily  to  be  taken  as  referential  to  the  annuity  <n  £600,  the  amount 
of  the  annuity  secured  by  the  bond,  and  confirmed  and  increased  by  the  will ;  I  mart 
therefore  overrule  this  exception. 

The  second  exception  relates  to  a  legacy  of  £5000,  to  which  the  Master  had  found  Hr. 
Brundrett  to  be  entitled,  and  which  ^e  exception  insists  he  ought  not  to  have  doia. 

Henry  Brooksbank  and  Jonathan  Moore  were  the  trustees  appointed  by  the  will 
The  testator  directed  that  Mr.  Moore  might  act  as  solicitor  and  receiver,  in  the 
management  of  the  trust,  but  by  the  will  no  legacy  was  given. 

By  the  fifth  codicil,  which  was  not  attested,  he  gave  and  bequeathed  to  each  of 
the  trustees  named  in  his  will,  that  is,  to  Mr.  Brooksbank  and  Mr.  Moore,  the  sum  of 
£5000  on  condition  that  he  accepted  the  trust  thereof,  and  he  gave  to  Mr.  Moore,  io 
consideration  of  friendly  regard  and  zeal,  £2000. 

By  the  eighth  codicil,  in  consideration  of  the  kind  lud  liberal  attention  Mr. 
Brooksbank  haid  displayed,  he  bequeathed  to  him  the  sum  of  £6000 ;  and  he  dedand 
that  sum,  and  also  the  sum  of  £2000  to  Mr.  Moore,  were  in  addition  to  the  sums  givoi 
to  them  as  trustees. 

By  the  eleventh  codicil,  he  revoked  all  that  part  of  his  will  which  related  to  Mr. 
Moore,  and  requested  Mr.  [469]  Jonathan  Brundrett  to  undertake  Mid  fulfil  the  same 
purposes  and  intentions,  and  on  the  same  conditions  for  the  effecting  of  which,  he  bad 
appointed  Jonathan  Moore. 

The  word  "conditions"  is  not  accurately  employed  in  this  codicil,  but  the  inteo- 
tion  of  t^e  testator  does  not  appear  to  me  to  be  doubtful.  He  requested  Mr.  Brun- 
drett to  undertake  the  purposes  and  intentions ;  that  is,  to  perform  the  trusts,  for  the 
performance  of  which  Mr.  Moore  had  been  appointed,  and  on  the  same  conditiooa 
Kow  what  was  the  situation,  what  were  the  circumstances,  or  what  was  the  conditio 
in  which  Mr.  Moore  stood  with  respect  to  the  trust  1  By  the  will,  he  was  allowed  to 
act  as  solicitor  in  the  management  of  the  trusts,  and  by  the  fifth  codicil  he  was  to 
have  a  legacy  of  £6000  on  condition  that  he  accepted  the  trust ;  and  I  am  of  opini(U 
that  the  testator,  by  the  eleventh  codicil,  intended  to  plu»  Mr.  Brundrett  in  the  like 
position,  and  that  a  gift  of  the  legacy  must  be  implied.  I  ther^re  think  that  the 
second  exception  must  also  be  overruled. 


Digitized  by  Google 


IM&T.M. 


iCADBURN  V.  JKRVIS 


181 


The  Bfaster's  report  being  confirmed,  a  question  is  raised  on  the  construction  of 
the  will,  whether  the  legacies  given  by  unattested  codicils,  are  within  the  words  of 
the  will,  charging  the  real  estates  with  the  payment  of  the  legacies;  and  if  not» 
whether  they  or  any  of  t^em  are  charged  on  the  real  estates  by  the  thirteenth  and 
last  codicil,  which  was  duly  attested. 

The  testator  declares  the  trusts  of  his  residuary  real,  and  personal  estate  in  these 
muda,  "lo  tnut  thereout  to  pay  all  my  just  debts,  the  expenses  of  my  funeral,  and 
of  pv?iog  this  my  wiH,  and  the  legacies  and  anmiikies  hereby  bequeathed ;  and  in 
me  the  same  shall  be  in8uf-£460}-fioient  for  that  purpose,  then  I  charge  all  my  real 
MUte  witb  the  payment  oi  ^e  same  respectively :  that  is,  with  the  payment  m  the 
dabti  and  expeiues,  and  oi  the  legacies  and  annuities  hereby  bequeathed  ;  and  I  am 
of  qiimon  that  these  words  do  not  create  a  general  charge  of  all  legacies,  but  only  of 
ndi  legacies  as  are  given  by  the  will.  The  object  of  the  last  codicil,  which  was  duly 
executed  and  attested,  was  to  revoke  the  appointment  of  trustees  and  executors 
BUDsd  in  the  will,  and  the  bequests  given  to  these  trustees,  and  to  appoint  Mr. 
Kvodrett  to  be  executor  and  trustee ;  and  though,  in  effect,  it  operated  as  a 
repablication  of  the  will  and  former  codicils,  and  might  have  extended  any  prior 
eeoeral  devise  to  lands  subsequently  acquired  before  the  date  of  the  last  codicil,  and 
Bsve  subjected  such  subsequently  acquired  lands  to  a  general  charge  contained  in  the 
win,  yet,  considering  it  as  a  republication  of  the  will,  and  all  the  preceding  codicils, 
I  do  D0(  think  that  the  effect  is  to  chars^  on  the  land  lefaoies,  which  by  those  codicils 
woe  not  so  ohanred ;  and  Harriett  Catherine  Cock  being  entitiled  to  her  setKmd 
UQuity,  and  Mr.  Bmndrett  being  intitled  to  his  legacy  under  a  codicil  which  was 
not  duy  attested,  and  there  being  no  general  charge  of  I^;acies,  I  think  that  this 
innaity  and  this  legacy,  and  the  other  legacies  given  by  the  codicils  are  not  charged 
OD  the  Und. 

The  next  qaestion  raised  is,  whether  in  the  application  of  the  assets  in  payment 
of  the  charges,  the  real  estates  specifically  devised  should  not  be  exonerated  out  of 
the  general  personal  estate,  and  the  estates  not  specifically  devised.  The  testator  has 
directed  his  estate  called  Bitchley  to  be  sold ;  and  has  directed  the  money  to  srise 
from  the  sale  thereof,  and  all  the  residue  of  his  estate  and  effects  not  specifically 
deviied  and  bequeathed,  to  be  held,  in  trust  thereout  to  pay  alt  [461]  debts  and 
SDenses,  and  the  l^punes  given  by  his  will;  and  the  deficiency  is  charged  on  idl  hia 
real  estate.  The  Bitohley  estate,  and  the  general  residuary  estate,  real  and  personal, 
an  therefore  to  be  applied  in  payment  of  these  charges ;  and  if  it  shall  appear  that 
there  is  a  defldenoy,  and  it  is  necessary  to  resort  for  payment  of  the  debts  to  the 
gSDsral  charge  effecting  the  real  estates  specifically  devised,  it  will,  at  the  proper 
time,  be  necessary  to  consider,  whether  {to  the  extent  to  which,  the  general  personal 
estate  applicable  to  the  payment  of  legacies  not  charged  on  land,  has  been  exhausted 
by  the  creditors)  the  pecuniary  legatees  may  be  entitled  to  resort  to  the  estates 
q>ecifieally  devised ;  but  in  the  present  state  of  the  cause,  the  question  which  may 
vise  out  of  that  state  of  things  seems  scarcely  ripe  for  decision. 

The  next  question  was,  whether  the  annuity  of  j£500,  which  in  the  will  is  called 
a  freehokl  annuity,  and  is  thereby  specifically  ^ven,  is  to  be  considered  as  real  or 
peraoDal ;  and  upon  the  authority  of  the  cases  which  were  cited  in  the  argument,  viz., 
TkBaii  of  Staford  v.  ButJeUy  (2  Ves.  sen.  171)  and  Avbin  t.  Ddy  (4  B.  &  Aid.  69), 
lam  (rf  opinion,  that  it  is  wht&t  Lord  Haidwioke  called  a  personal  inheritance,  which 
Un  law  suffers  to  descend  to  the  heir,  but  which  has  nothing  to  do  with  the  realty. 

In  the  course  frf  the  argument  a  claim  was  made,  to  have  a  balance,  which,  at  the 
ism  cf  the  decease  of  Sir  Thomas  Clarges,  was  alleged  to  be  in  the  hands  of  the 
tnatee  under  a  deed,  applied  towards  payment  of  a  debt  due  to  Mrs.  Bastard ;  but 
the  facts  necessary  for  the  decision  of  that  claim  do  not  sufficiently  appear,  [462]  and, 
if  necessary,  there  must  be  an  inquiry  on  the  subject. 

Ovemue  the  exceptions. 

Declare  that  the  legacies,  &o.,  given  by  the  unattested  codicils,  are  not  charged  on 
Ae  land.   Carry  on  the  accoonta.   Direct  the  side  of  Kt<Aley ;  and 
Beserve  further  directions. 
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[MQ  BBHcn  SL  Kinmnr.  (MxidtMrntL)  JUl  16, 18il. 

[&a<MWBpoaiL  lM7.ftOblU;40E.B.3S0(witihDcrte).] 

A.  eoar^ad  to  R  kk  nwwmaoarj  intereat  in  a  load  ia  Goart^  and  R  olrtauied  »  Bto| 
order.  Whca  the  fnod  fell  into  ppweMion,  R  praeoted  a  peti^o  for  paymaiil  || 
bim.  Oo  tke  hearing  <rf  the  pstifeion,  A.  ineiited  that  the  pon^aae  wu  inTali 
bdu  a  purAeee  at  a  rBrenionary  iatereit  at  an  ondMnloe.  The  Court  warn 
not  oeeiae  the  pointy  but  pn^ioead  to  retain  the  fnndi  in  Court  for  a  limited  tia 
if  A.  woold  BDoertafce  to  Me  a  bill  to  eet  adde  the  cooTCjance.  A.  not  givingll 
ondertakin^  the  finnd  was  paid  oat  to  R 

Thii  CMS  ia  rented  on  the  keariv  in  1  Itylne  ft  Cr.  114^ 
Henrr  Taa  Bodieoat^  ona  of  Uie  IMInidantB  m  the  eoi^  beiiw  entitled,  onder  d 
will  of  Chariotte  Peyton,  to  ona-third  of  the  testahriz'a  nei^iaiy  peraonaltj,  I 
remainda'  expectant  opon  the  decease  of  Hestv  Kmnedy,  execated  an  iadeottn 
whereby  be  asn^ied  his  rerenifNiaiy  intereit  tor  a  nloaUe  oon^eiatioa  1 
Humadoke  Bobert  LangdaJe  and  oUien ;  the  indcntoia  eootaaned  Uw  nnial  pom 
<of  attOTo^  for      receipts  of  the  foods. 

Id  Jnoe  1836,  on  the  petition  of  Bodiooate  and  Tjsngdalc,  the  oommon  stop  odi 
was  obtauied ;  whereby  the  foods  were  directed  not  to  be  sold,  tmuferred,  i 
^ii^iosed  of,  witiioat  notice  to  Langdale.  i 
[46^]  On  the  death  of  Hester  Kennedy,  the  ioriignnes  preauited  a  petitioD  H 
payment  oat  of  Coart  of  the  funds  coniprised  in  the  iDoantora  of  assienment.  | 
The  ezaeotion  of  the  indenture  b^  H.  Van  Bodicoate  was  proved  ^  affidavit  j 
An  aSdavit  was  filed  in  opposition  to  the  petition,  disputing  tiie  validity  of  dj 
pordiase ;  on  the  ground  that,  the  subject  beuig  a  xeversifHiary  interest,  the  yai 
given,  was  inadequate ;  tiie  affidavit  ctrntained  valuations  porportiiig  to  prove  tU 


_  ir.  PemberttMi,  for  the  petition. 

Mr.  Kindersley,  etmirii,  for  Henry  Ysn  Bodiooate,  opposed  the  payment,  oo  th 
grooods  tiiat  the  assignment  was  invalid ;  and  he  contended,'that  tiie  assignees  ' 
to  b«  required,  if  tAuj  insisted  on  the  ntidity  of  the  instnimfflit,  to  file  a  bill  for 
porpose  of  estaUishing  itk' 

TBS  liAffiTKB  OF  THE  BOLLS  said  he  was  boond,  primd  fadey  to  give  credit  to< 
ustntmeDt  iind«r  a  party's  own  band  and  seal ;  and  he  in<^uired  wh^her  H^uy  T| 
Bodiooate  woald  andertUEe  to  file  a  Inll  to  set  aside  the  assignment)  in  case  the  ^ 
hi  question  were  retained  in  Court  f<Hr  a  limited  time,  for  that  purpoee. 
Mr.  Kindersley  intimating  that  he  was  unable  to  pve  such  undertaking 
The  Mabtcb  of  thk  Bollb  [Lord  Langdala]  dizeeted  the  funds  to  be  psid  > 
to  the  Petitioners  as  pmyed. 

[464  Lanotom  ff.  HOBTON.   Feb.  8,  1841.  I 
[8.  C  on  otiier  points,  1  Hare,  649  ;  5  Beav.  9.] 

Injunction  to  restoiin  proceedings  in  an  issue  at  law,  directed  by  a  Jodge  cf  d| 

Court  of  Queen's  Bench,  under  tfae  Interplesder  Act. 
^lie  Inter|md«r  Act  ^lies  mily  to  tiiose  esses  where  the  opposite  daims  depend  4 

legal  rights,  and  not  on  mattos  peculiarly  of  equitsble  junsdietion. 

By  indenture  of  tiie  2d  of  March  1838,  the  Defendant  George  Bumie,  who  vij 
owner  of  the  ship  '"nie  Foxhound,"  then  on  her  voyage  to  the  South  Seas,  saaiffoll 
the  ship  and  tackle,  and  tdso  ail  oU  and  head  matter  and  other  cargo  which  lai^w  I 
caught,  or  brought  home  in  the  said  ship  or  vessel,  on  and  from  her  then  prssei 
voltage ;  and  alio  the  policies  of  assurance  therein  mentioned,  and  all  monimaiti 
writing,  and  pspers  relating  to  the  said  ship  called  "The  Foxhound,"  unto  tk 
Phdntilli^  for  securing  the  monies  in  the  ssid  iiutentare  mentioned. 
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Tlw  wirignnnmt  wm  produoed  to  the  poper  oflftoer  of  the  port  of  London,  i^od 
fiqgutend,  but  vaa  not  iatat^ied  on  her  register,  the  ship  being  on  her  voyage. 

Ths  ilup  returned,  with  a  large  cargo  of  oil,  to  Englaqd  in  January  1841 ;  and  on 
Uw  9tb  of  Jaaoary  1841  it  was  takei^  possessioii  of  by  a  messenger,  on  behalf  ot  tiie 
PItiotifls. 

On  the  13th  of  January  1841  the  Sheriff  of  Surrey  seized  the  ship  aad  c$.Tgo, 
uDdflT  a  vrit  of  execution  sued  out  of  the  Queen's  Bench  by  Horton,  who  was  a 
jodgment creditor  of  Bumie;  the  Plaintiffs  thereupon  gave  notice  of  their  title  to 
the  cheriff,  who  under  the  Interpleader  Act,  1  &  2  W,  4,  c  58,  and  1  &  2  Vict,  a  45, 
nminaned  the  Plaintiffs  and  Horton  before  one  of  the  Judges  of  Her  Majesty's 
Court  of  Qneen's  Bench,  to  appear  and  state  the  nature  and  particulars  of  their 
n^eetive  daims,  and  to  maintain  or  relinquish  the  same.  On  the  19th  of  January 
1841  one  of  the  Judges  of  tha,t  Courts  upon  hearing  counsel  on,  behalf  of  the 
Fhhitaflh,  and  the  attomies  or  agents  on  behalf  of  Benjunin  Horton,  and  the  said 
Swiff  of  Surrey,  ordered,  that  an  issue  should  be  tried,  in  which  the  Plaintiffs  were 
to  be  Plaintiffs,  and  Benjamin  Horton,  as  the  execution  creditor,  was  to  be  Defendant ; 
ud  that  the  sheriff  should  remain  in  possession  at  the  expense  of  Plaintiffs,  from  that 
dsy,  until  security  for  the  amount  of  the  levy  should  be  given ;  and  he  further 
vdered,  that  the  question  of  costs  should  be  adjourned. 

On  the  29th  day  of  January  the  Plaintiffs  filed  their  bill  against  Horton,  the 
Sheriff  of  Surrey,  and  Bumie,  praying  a  declaration  that  the  indenture  of  the  2d  of 
Msreh  1838  operated  as  a  good  and  sufficient  equitable  assignment  of  the  ship  and 
tirgo  for  the  monies  intended  to  be  secured,  and  that  they  had  priority  over  Horton ; 
SOI  for  an  injunction  to  restrain  the  levy  ins  the  amount  of  the  execution,  and  to 
nstnin  the  prosecati<m  of  the  order  under  the  Interpleader  Act;  and  thaib  upon  the 
HsmtilTs  giving  security  for  the  amount  of  the  judgment,  or  at  all  events  on  paying 
ths  amount  into  Conr^  the  ship  might  be  delivered  to  him ;  and  if  necessary  that  a 
neeiver  mi^ht  be  appointed. 

The  Plaintiffs  now  moved  for  the  injunction  and  receiver,  if  necessary. 

Mr.  Pemberton  and  Mr.  Bolt,  for  the  Plaintiffs. 

Mr.  Bethell  and  Mr.  £.  B.  Adams,  for  Mr.  Horton. 

Mr.  Painter,  for  the  sheriiff. 

Thk  Master  of  thk  Rolls  [Lord  Langdalel.  The  real  question,  between  the 
pkrties  in  this  case,  is,  whether  in  respect  of  the  snip  and  car^,  William  Hor-r46^ 
ton  tiie  execution  creditor,  is  or  is  not  entitled  to  nave  prionty  over  the  Plainti^ 
idio  chum  the  ship  and  cargo  under  an  assignment  from  the  owner.  The  poperty  is 
in  the  poseeaeion  of  the  sheriff,  who,  in  consequence  of  the  adverse  clamis  of  the 
psities,  availed  himself  of  the  provisions  of  the  Act  of  Parliament  referred  to,  and 
Bed  to  a  Judge  of  the  Queen's  Bench,  for  the  purpose  of  having  the  contest  between 
two  parties  who  are  likely  to  vex  him,  settled  under  the  authority  of  the 
Coortof  law. 

It  appears,  however,  that  the  rights  of  these  parties  do  not  depend  upon  the 
dsdsion  of  mere  legal  questions.  The  right  and  title  claimed  by  the  Plaintiffs 
depend  upon  questions  which  must  be  determined  in  a  Court  of  Equity;  and  the 
mt  question,  uierefore,  which  arises,  upon  the  present  occasion,  is,  lAiether  such  a 
Btttn-  aa  Uiia  can  be  determined,  or  was  intended  to  be  determined,  by  the  Common 
lav  Judges  under  the  authority  of  the  Act  of  Parliament.  I  must  own  it  appeara 
to  me  upon  this  ooeasion,  that  the  Judges  at  Common  Law  have  not  conferred  upon 
then,  that  Act  of  Pariiament,  the  power  to  determine  matters  which  are  peculiiu*ly 
witUn  ttie  jwisdiction  and  province  of  a  Court  of  Equity ;  and  that  the  intention  was 
to  afford  tlie  r^ef  in  those  cases  only,  in  which  opposite  claims  were  made,  depending 
qxn  l^al  rights,  and  not  upon  matters  exclusively  of  equitable  jurisdiction. 

It  appears  that  both  these  parties,  when  they  went  before  the  Judge  of  the  Queen's 
fieneh,  conceived  that  their  claims  depended  upon  a  legal  title ;  and  it  being  so  stated 
to  the  Judge^  he  conceived  that  that  legal  right  might  be  determined  upon  the  trial 
«f  a  feigned  issue,  which  he  directed ;  but  the  terms  of  that  issue  never  were  proposed 
to^  or  in  any  way  determined  u^n,  by  [467]  him.  What  I  collect  from  the  evidence, 
whidi  is  not  very  distinct,  is  this :  that  when  the  parties  left  the  Judge's  chambers, 
thw  wm  both  of  oinnion  that  this  was  a  matter  properly  of  le|^  jurisdiction,  and 
hou  of  tfaam  intended  to  have  it  tried  in  the  way  in  wnich  the  Jmga  had  proposed ; 
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bat  that  aotnethne  afterwuds,  those  who  acted  for  the  FUintiflb  in  the  cause,  dii- 
covered  that  there  was  matter  which  was  not  properly  of  legal  jurisdiction,  and 
therefore  oonoeived  that  it  could  not  coDTeniently,  if  at  all,  be  tried  in  the  nuumer 
proposed  upon  the  summons  before  the  Judge ;  and  that  it  was  consequently  neoesniy 
to  file  a  bill  in  equity  for  the  purpose  of  having  their  riffbts  determined. 

The  bill  being  then  filed  m  equity,  is  there  anything  whatever  to  prevent  Uut 
equitable  right  from  being  tried  1  Suppose  that  this  matter  had  never  been  brot^t 
under  the  consideration  of  a  Common  Law  Jndge  at  all ;  and  that  the  party,  finding 
he  could  not  sustain  the  legal  right,  which  he  buppoeed  he  had,  and  that  he  had  an 
equitable  title  only,  which  could  only  be  enforced  in  this  Court,  had  filed  a  MB, 
could  it  be  said  that  there  was  no  equity  to  maintain  this  suit?  I  think  it  cmild 
not ;  for  the  equity  arises  upon  this :  there  was  an  assignment  of  the  ship,  and  ilao 
of  the  cargo,  which,  at  the  date  of  the  deed  of  assignment,  was  not  in  existence  oo 
board  the  ship,  but  was  afterwards  acquired.  Such  a  prospective  cargo  would  nob, 
according  to  the  rules  of  the  Courts  of  law,  pass  by  the  assignment,  but  in  equity 
it mightpass.  I  think,  therefore,  that  there  is  a  question  proper  for determinatioo 
here.  There  are  other  questions  which  are  very  properly  raised,  which  may  be 
deserving  of  the  most  serious  consideration,  and  which  may  ultimately  detttmine 
the  rights  between  the  parties.  The  question,  however,  is,  what  is  to  be  done  in 
the  present  stage  of  the  cause,  before  the  matters  which  are  in  [46Q}  question 
between  the  parties  can  be  determined,  and  whether  the  matters  in  dispate  ^nld 
be  put  into  proper  course  of  investigation  and  the  property  secured  in  the  meantame; 
my  opinion  is  tnat  it  ou^t.  Then  the  question  is,  what  course  is  to  be  pursued  for 
that  purpose.  If  Mr.  Horton  is  omtent  with  the  species  of  security  which  wts 
offered  during  the  proceedings  before  the  Judge,  that  is  well,  if  not,  I  thiidc  that 
the  Plaintiffs  must  bring  into  Court  a  fund  sufficient  to  answer  the  demand  of  the 
Defendant,  and  upon  that  being  done,  the  property  oiu;ht  to  be  delivered  up  to  be  sold. 

With  respect  to  the  sheriff  of  course  he  cannot  be  called  upon  to  part  witli  the 
possession  of  this  ship,  without  being  paid  what  is  due  to  him. 

After  some  discussion  it  was  ordered,  that  upon  payment  of  a  proper  sum  into 
Court,  the  ship  and  cargo  should  be  delivered  over  to  the  Plaintiff,  he  keeping  an 
account,  and  that  an  injnnction  should  issue  restoaining  the  proceedings  at  law, 
under  the  Judge's  order. 

Note.— See  PiOtuif  v.  TVm^,  5  Mee.  &  W.  426  i  and  Stmrgeu  y.  Claude,  1  DowL 
Pr.  C  60fi. 

[489]  Dk  Bkil  v.  Thomsok.  Feb.  11, 19, 1841. 

[S.  C.  in  House  of  Lords  (sub  nom.  HammersUy  v.  De  Beil),  12  CI.  &  F.  46 ;  8  £.  B. 
1312.  Distinguished,  Mawisell  v.  ffedges,  1854,  4  H.  L.  C.  1062.  See  ffiiUmT. 
Williams,  1868,  37  L.  J.  Ch.  857 ;  mmson  v.  Simpgon,  1870,  L.  R.  9  Eq.  506; 
Ward's  ease,  1870,  L.  R.  10  Eq.  663;  Coles  v.  Pilkingtm,  1874,  L.  B.  19  Eq.  178; 
Dashwood  v.  Jermyn,  1879,  12  Ch.  D.  781 ;  In  re  Badcock,  1880,  17  Ch.  D.  366; 
In  re  Allm,  1880,  49  L.  J.  Ch.  655 ;  Maddison  v.  Aldersm,  1883,  8  App.  Gas.  473; 
M'Manus  v.  Cooke,  1887,  36  Ch.  D.  691 ;  Mmer  db  Aldworih  v.  ^uup  [18991  1  Qk. 
623 ;  In  re  Fifhts  [1900],  1  Ch.  335 ;  /n  re  SoUand  [1901],  2  Ch.  181.] 

A  parent,  by  his  agent,  on  the  marriage  of  his  daughter,  entered  into  an  engagement, 
ID  writing,  with  her  intended  hnsmuid,  in  which  his  name  was  written,  but  not 
signed.  Held,  that  a  letter  written  by  the  parent  after  the  marriage,  referring  to 
the  memorandum,  as  stating  the  terms  of  the  engagement,  was  either  a  sufficxent 
agreement  signed  by  the  party,  within  the  Statute  of  Frauds,  or  a  sufficient 
recognition  of  the  use  made  of  his  name  in  the  memorandum. 

A  parent,  in  the  written  proposals  on  the  marriage  of  his  daughter,  stated,  "  He 
intended  to  leave  his  daughter  a  further  sum  of  ^10,000  in  his  will,  to  be  settled 
on  her  and  her  children,  the  disposition  of  which,  supposing  she  had  no  children 
to  be  prescribed  by  the  will  of  her  father."  He  died  without  leaving  tjiat  sum. 
Held,  under  the  circumstances,  that  there  was  an  obligation  on  the  parent^  to  be 
satisfied  out  of  his  asseto. 


Digitized  by  Google 


tma.m. 


jyB  BBIL  V.  THOMSON 


185 


The  facte  and  points  of  this  case  are  so  fullj  set  out  in  the  judgment  of  the 
Coort)  Uiat  it  is  unnecessary  here  to  state  them.    The  ease  was  argued  by 

Mr.  Pemberton  and  Mr.  PuUw,  for  the  Plaintiff,  and  by 

Hr.  Kindersley  and  Mr.  O.  Anderdon,  for  the  Defendants. 

The  foUoinng  anthoritaea.  were  relied  on,  29  Car.  2,  c.  3,  s.  4 ;  Coke  t.  Treeetkiek 
{9  Tes.  234),  XPoton  t.  EukU  <3  V.  &  B.  187),  Jadaon  V.  Lowe  (1  Bing.  9),  Norton 
r.  Wood  (1  Russ.  A  MyL  178),  Aeton  y.  Adon  (Pr«o.  Ch.  237),  Bawdes  v.  Amhmnt 
{R.  mi  Blagden  v.  Bradbear  (13  Yes.  466 ;  1  Sugden  V.  &  P.  87.  9th  ed.),  MaaBweU 
T.  MwtUaoile  (Pre.  Ch.  526),  Taylor  v.  Beech  (1  Yes.  sen.  297),  Smith  v.  Watson, 
ffitmfa.  65),  and  see  MotuUaaOe  v.  Maaemli  (I  Str.  236),  Luders  v.  Anstey  (4  Yes.  601), 
Etigtm  V.  Huidtenson  (5  Yiner's  Ab.  522,  p.  34). 

The  Master  of  the  Bolls  [Lord  Laiigdale].  In  the  year  1825  Baron  de  Beil, 
Ae  Plaintiff's  father,  proposed  to  marry  Miss  Sophia  Thomson ;  and  her  father, 
Mr.  John  Poulett  Thomson,  having  consented  to  the  marriage,  stated  that  he  should 
empower  his  sons  Mr.  Andrew  Henry  and  Mr.  Charles  Thomscm  to  treeA  [470]  with 
the  Plaintiff's  father  respecting  the  settlement  to  be  made  on  the  occasion. 

In  oonsequenoe  of  this  statement,  and  by  the  appdntment  of  Mr.  Andrew  Henry 
Poulett  Thomson,  on  the  22d  of  December  183S,  a  meeting  took  place  between 
fiirm  de  Beil  and  the  two  sons  of  Mr.  John  Poulett  Thomson,  for  the  purpose  of 
ureeiBg  CD  the  terms  of  the  settlement.  At  that  meetiuje;  Mr.  Andrew  Henry 
mlett  Thomson  produced  a  letter  from  his  father,  authonsing  the  sons  to  bwt 
rMpeetiDg  the  settlement;  and  a  discussion  thereupon  took  place  respecting  the 
JortODe  to  be  settled  by  Mr,  John  Poulett  Thomson  on  his  daughter  Sophia,  the 
temiB  of  the  settlement,  and  the  jointure  which  was  to  be  secured  by  the  Baron  de 
Beil  to  his  intended  wife.  The  result  of  this  discussion  was  expressed  in  a  memo- 
nodum  in  writing,  the  first  part  of  which  was  written  by  Mr.  Andrew  Henry  Poulett 
Thomson,  and  the  last  part  of  it  by  Mr.  Charles  Poulett  Thomson.  Baron  de  Beil 
sppean  to  have  left  the  brothers  before  the  memorandum  was  oompteted ;  but  they 
trorwards  sent  it  to  him,  and  it  is  expnned  as  follows : — 

"Hie  anmngement  proposed  in  case  of  the  mmiage  of  Baron  de  Bdl  with  Miss 
So^iia  Poolett  Thomson  is  as  {(dlows :  Tic,  Mr.  J.  T.  Thomson  proposes  to  pur 
down  the  sum  of  £10,000  sterlina^  to  be  secured  in  the  Kitish  funds,  or  other  funds 
thtt  may  be  agreed  upon,  in  the  name  of  trustees  to  be  chosen ;  the  interest  to 
belopg  to  Baron  de  Beil  during  the  joint  lives  of  himself  and  Miss  Thomson,  and  to 
her  in  case  of  his  death  before  her ;  the  principal  to  be  secured  to  the  children  of 
the  nuuriage ;  or  in  case  of  there  being  no  issue,  the  survivor  to  have  the  interest 
bvlife,  ana  the  capital  to-  be  at  the  disposition  of  Baron  de  Beil.  Baron  de  Beil  to 
[4711  obtain  the  means  of  settling  £600  per  annum,  to  be  payable  to  Miss  Thomson 
nr  ber  life,  seeored  on  his  estates  at  Mecklenburg  after  his  death,  in  case  of  her 
nrriring  him. 

"Mr.  J.  Poulett  Thomson  proposes,  for  the  present,  to  allow  his  daughter  £300 
peranmim,  for  her  mivatc  use,  subject  to  a  possibility  of  a  redueticm  <n  that  sum, 
ease  poUtieal  or  othw  eircumstanoes  should  diminish  his  income ;  and  also  intends 
to  leave  a  furtiier  sum  of  £10,000  in  his  will,  to  Miss  Thomson,  to  be  settled  on  hw 
Md  her  children ;  the  disposition  of  whioh,  supposing  she  has  no  children,  will  be 
pnacribed  by  the  will  of  her  father. 

"These  are  the  bases  of  the  arrangement  proposed,  subject  of  course  to  revision, 
hut  they  will  be  sufficient  for  Baron  de  Beil  to  act  upon.  Baron  de  Beil  should 
forward,  as  early  as  possible,  a  joint  arrangement  for  himself  and  brother,  settling 
jCSOO  per  annnm  on  Miss  Thomson ;  it  is  a  question  though,  how  far  that  can  be 
giveQ  by  them  without  the  consent  of  their  heirs,  who,  in  case  of  the  death  of  both, 
■i^t  vitiate  it.    This  point  should  be  decided," 

U  is,  I  ^nk,  impoMibie  to  doubt,  what  was  intended  by  prenaring  this  memo- 
aadnm,  and  sending  it  to  Baron  de  Beil.  It  was  intended  to  De  a  proposal  and 
itateinent  of  intention,  deliberately  made  to  Baron  de  Beil;  and  wMoh,  though 
'  Meeasarily  subject  to  further  ooimdersUon  and  to  revision,  was  capable  of  b^ne 
soorerted  into  an  agreement  by  his  acceptance :  by  his  perfonnance  of  that  which 
was  required  from  him :  and  by  the  solemnisation  of  the  intended  marriage,  with  the 
eonsent  and  approbation  of  Mr.  John  Poulett  Thomson. 

[472]  Baron  de  Beil  states  in  bis  evidence,  that  he  accepted  this  memorandum 
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aa  containing,  in  effect,  the  terms  of  the  aaid  agreement  oome  to  between  him  ud 
the  two  sons  of  Mr.  John  Poulett  Thomson  on  the  22d  of  December  1625.  It 
appears  that  he  soon  afterwards  proceeded  to  do  that  which  was  required  d  him, 
by  securing  to  his  intended  wife  a  jointure  of  £500  a  year  on  his  Meoklenbo^ 
estate ;  and  he  distinctly  states,  that  the  arrangement  contained  in  the  memonuidQm 
was  not  in  any  reroeot  modified,  altered,  waived,  or  abandoned  prior  to  his  marmgo 
with  Miss  .Sophia  Thomson,  which  took  place  on  the  14th  of  February  1826. 

A  settlement  was  aftei:warda  made  of  the  £10,000,  which  was  proposed  to  Im 
paid  dowa  by  Mr.  John  Foolett  Thomson,  and  to  be  secured  in  tiie  British  fmul^ 
or  other  funds  that  mi^t  be  agreed  upon ;  bat  nodiing  was  done  respecting  Uu 
further  som  of'  £10,000,  which,  as  the  memtffandum  exivessed  it^  Mr.  John  Poolett 
Thomson  '*  intended  to  leave  in  his  will,  to  be  setlJed  on  Miss  Thomson  and  her 
children." 

The  Baroness  de  Beil  died  on  the  27th  of  September  1827,  leaving  the  {voBent 
Plaintiff  the  only  issue  of  the  marriage. 

Mr.  John  Poulett  Thomson  died  id  the  ^ear  1837,  haviiu;  made  a  will,  of  whidi 
he  appointed  the  present  Defendants  and  his  son  Andrew  ^nry  Poulett  Thomson, 
who  is  since  dead,  executors. 

The  Plaintiff  now  claims  that  further  sum  of  £10,000,  which  the  memoraodnm 
expressed  it  to  be  the  intention  of  Mr.  John  Poulett  Thomson  to  leave  by  his  wiU, 
to  be  settled  on  the  Plaintiff's  mother  and  her  children;  and  he  insists  on  paymsst 
out  of  the  assets  oi  Mr.  John  Poulett  Tbconsoa. 

[473]  The  Defendants  deny  that  they  are  under  any  obligation  to  pay  the  ssmo; 
and  they  allege  *. — 

First,  That  the  sods,  Mr.  Andrew  Hrauy  and  Mr.  Charles  Poulett  Thomson,  bad 
no  authority  from  their  father  to  enter  into  any  agreement,  binding  the  father  to 
leave  the  sum  of  £10,000  in  his  will  to  be  settled ;  and  consequently,  that  if  the 
memorandum  and  the  subsequent  events  amounted,  in  effect,  to  such  an  agreement,  it 
was  entered  into  without  authority,  and  was  not  binding  on  the  father,  and  «»- 
stitutes  no  obligation  to  be  satisfied  out  of  his  assets. 

Secondly,  'mt,  by  the  Statute  of  Frauds  (29  Car.  2,  o.  3,  s.  4),  an  agreement 
entered  into  in  consideration  of  marria^  is  not  binding,  unless  the  same  or  bobs 
memorandum  or  note  thereof  shall  be  in  writing  and  si^ied  b^  the  party  to  be 
cfaaiged  therewitii,  or  some  other  person  thereunto  lavfnlly  authorised ;  and  thattlui 
memorandum  was  not  signed  by  Mr.  John  Poulett  Thomson  or  his  sons,  and  tiiosfon 
was  not  landing. 

Thirdly,  That  even  if  it  shall  appear,  that  the  sons  had  the  father's  auth(»ity,aiid 
that  the  agreement  is  not  made  invalid  by  the  Statute  of  Frauds,  stiU,  upon 
true  construction  of  it,  Mr.  John  Poulett  Thomson  was  under  no  obligation  to  lesn 
the  sum  of  £10,000  to  be  settled ;  it  was  left  at  his  option  to  do  as  he  pleased.  A 
hope  of  bounty  to  that  extent  was  all  that  the  memorandum  meant  to  hold  out,  uA 
the  bounty  mu[ht  be  withheld ;  and  after  the  death  of  the  daughter,  was  reasoDsUj 
and  justly  withheld.  According  to  the  expression  of  the  Defendant's  counsel,  Budb 
de  Beil  might  rely  on  bounty,  but  had  no  right  to  insist  on  obligatioiL 

[474]  Upon  a  due  <x)DBiaeratioD  of  the  facta  of  this  case,  as  they  appear  in  the 
evidence  and  in  the  correspondency  it  appears  to  me  to  be  suffioientljr  established, 
that  Mr.  Andrew  I^nry  and  Mr.  Charles  Poolett  Thomson  were  Mithonsed,  by  their 
iadier,  to  make  die  proposals  expressed  in  the  memorandum  of  the  22d  DeoHsbar 
1825 ;  and,  on  the  part  of  Mr.  John  Poulett  Thomson,  to  offer  ^ose  proposals  to  the 
acce[^»nce  of  B&ron  de  Beil,  and  enable  him  to  convert  them  into  an  agreement  b^ 
acceptance,  and  doing  what  was  required  on  his  part ;  and  considering  the  propossl 
to  have  been,  under  circumstances  of  this  case,  ripened  into  an  agreement,  I  m 
of  ojMnion  that  Mr.  Andrew  Henry  and  Mr.  Charles  Poulett  Thomson  had  the 
authority  of  Mr.  John  Poulett  Thomson  to  enter  into  that  agreement  on  his  behalf. 

Upon  the  question  whether  this  agreement  is  invalid,  by  reason  of  the  same,  or 
any  memorandum  or  note  thereof  not  being  signed  by  Mr.  Jc^n  Poulett  Thomson,  or 
any  person  thereunto  lawfully  authorised,  aoowding  to  the  provisions  of  the  Statute 
of  Frauds,  it  is  to  be  considered  in  what  situation  the  parties  were  and  whit 
they  did. 

The  two  sons  of  Mr.  John  Poulett  Thomson  w«re,  as  I  thinks  authtnrised  to  enter 
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into  u  agrefunent  with  Baroa  de  Beil ;  pursuant  to  the  authority  whjoh  they  had, 
they  made  certain  proposals  in  their  father's  name  in  writing.  In  those  proposals 
they  twice  write  and  use  their  father's  name,  in  a  manner  to  shew,  with  sufficient 
certainty,  the  whole  of  that  which  was  proposed  on  his  part ;  the  proposals,  on  his 
put,  were  accompanied  by  a  requisition  of  something  to  be  done  on  the  part  of  Baron 
de  Beil ;  and  Baron  de  Bail,  on  reeeivinff  the  proposals,  accepted  them  and  proceeded 
to  perform  J[47B]  what  was  required  of  him ;  and  this  being  performed  the  marriage 
vu  solemnised. 

After  the  marriaffq,  and  after  the  death  of  the  wife,  Mr.  Andrew  Henry  Thomson, 
lejraienting  himseu  to  act  with  the  authority  of  his  father,  acknowledged  the 
MBonndnm,  thooc^  a  question  had  arisen  nptm  the  effect  of  it.  And  Mr.  John 
Pooktt  Thomson  himself,  by  his  letter,  of  the  30th  April  1830,  recognises  the  agree- 
mm,  of  which  a  copy  had  been  put  into  his  hands  by  Baron  de  Beil.  In  this  letter 
Mi.  Thomson,  although  he  says  that  he  had  forgotten  all  that  passed  at  the  time  of 
the  marriage,  and  says,  that  until  the  copy  was  given  to  him,  he  had  not  understood 
the  exact  expression  to  which  it  referred,  does  not  repudiate  the  expression  as  un- 
luthorised,  but  appears  to  me  to  admit  that  he  had  agreed  to  the  effect  proposed  in 
ti»Bemorandum ;  and  admitting  that,  he  says,  that  he  conceires  the  only  question  to 
be,  iriitt  the  expression  used  in  "  the  engagement "  (for  so  he  calls  it)  le^ly  im^es. 

Id  the  oau  of  SatidaU  v.  Morgan  (12  Yes.  73),  Sir  Wm.  Grant  expressed  great 
doubt;  whether  a'  letter  written  after  the  marriage,  referring  to  a  parol  agreement 
before  the  mairiage,  would  be  sufBcient  so  give  validity  to  a  promise,  which  of  itself 
frodaeed  no  obligation ;  but  Lord  Harcourt,  ia  the  case  of  nodgton  v.  Evichm»im  (5 
ViD.  Abr.  522,  pi.  34),  thought,  that  a  letter  after  the  marriage,  considering  the 
bansactions  before,  was,  in  that  case,  sufficient.  And,  in  this  ease,  having  regard  to 
the  transactions  which  took  place  before  the  marriage,  it  appears  to  me,  that  this 
letter  subsequently  written  and  signed  by  Mr.  Thomson,  referring  to  a  copy  of  the 
memorandum,  as  stating  the  expression  or  the  terms  of  the  engagement  [476]  which 
be  had  entereid  into  before  the  marriage,  ia  either  a  sufficient  note  of  the  agreement 
lifted  by  the  party  to  be  charged,  or  a  sufficient  recognition  of  the  use  made  of  his 
name  in  the  memorandum,  ana  of  the  obligation  thereby  contracted ;  and  so  thinking, 
it  doei  not  appear  to  me  to  be  necessary  to  determine,  whether  the  use  of  the  name  in 

memorandum,  be  of  itself  a  sufficient  simature  of  Mr.  Thomson  by  his  agwts  \  or 
whether  the  providtm  of  the  jointure  by  Baron  de  Beil  takm  the  case  oat  of  the 
ititDte;  or  whether,  independently  of  the  statute,  this  Court,  for  the  prevention  of 
fnod,  would  compel  the  defendants  to  realise  the  expectations  on  the  faith  of  which 
Ae  marriage  was  contracted. 

If  Baron  de  Beil,  on  receiving  the  proposals,  instead  of  acting  upon  them,  on  the 
Uith  <^  their  being  valid  and  binding  if  ulopted,  had  required  Mr.  Thomson  to  s^ 
them  more  formally,  some  objection  might  probably  have  been  made ;  but  I  conceive 
that  any  such  objection  would  not  have  arisen  from  any  notion  that  the  proposals 
voald  not  otherwise  be  valid,  but  rather  from  a  desire  to  withdraw  the  proposals, 
vhilst  it  was  yet  time,  from  the  consideration  and  acceptance  of  a  person  so  idly 
jaloasand  suspicious  of  the  honour  and  int^rity  of  those,  with  whom  he  was  dealing 
n  Mch  an  oeeasion. 

Upon  that  which  Mr.  John  Poulett  Thomson  appears  to  me  to  have  properly  oon- 
■ilend  to  be  the  only  question,  viz.,  the  legal  effect  of  the  terms  in  which  the  engage- 
Bent  is  expressed,  I  am  of  opinion  ^t  the  Plaintiff  is  entitled  to  the  second  sum  of 
;A10,000  which  he  claims. 

The  memorandum  is  entitled,  "  The  Arrangement  Proposed  in  case  of  the  Intended 
1  HuriageL"  It  ex-r477i)-pre8ses  what  Mr.  John  Poulett  Thomson  proposed  to  do,  and 
that  Baron  de  Beit  was  required  or  expected  to  do.  In  a  distinct  sentence,  it  pro- 
I  poKd  an  innuftl  payment,  subject  to  possible  reduction  in  circumstances  referred  to, 
'  <Bd  then  expressed  the  intention  of  Mr.  John  Poulett  Thomson  to  leave  a  further  sum 
'  ■fXlO,000  by  bis  will;  and  so  far  from  providing,  that  the  leaving  of  this  sum  was 
lobe  m««ly  optional  on  his  part,  or  was  to  be  subject  to  any  reduction,  it  expressly 
inridea,  that  it  should  be  at  the  disposition  of  Mr.  John  Poulett  Thomson  in  a 
ttrtain  event  only  j  viz.,  in  the  event  of  the  intended  wife  having  no  children.  It 
*oald  hare  been  absurd  to  make  this  provision,  if  the  parties  had  meant  that  the 
gift  or  settlement  of  this  som  of  £10,000  was  to  be  altogether  optional.   The  power 
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of  disposition  would  not  hare  been  expressed  in  one  particular  case,  if  it  was  intended . 
that  at  a\l  events,  and  in  every  case,  the  disposition  and  the  option,  whether  to  give 
it  or  settle  it  at  all,  was  to  be  his.  The  use  of  the  word  "  intend,"  does  not  appear 
to  me  to  be  in  any  way  material ;  the  parties  were  expressing  a  part  of  the  arrange- 
ment in  the  case  of  the  marriage ;  and  the  meaning  is  obvious,  that  hb  intended  to 
leave  the  £10,000  if  the  marriage  took  effect,  pursuant  to  the  proposal  and  intentkm 
thus  expressed. 

The  memorandum  then  expressed,  that  the  arrangements  proposed  werej  of  oonrss^ 
subject  to  revision,  but  would  be  sufficient  for  Baron  de  Beil  to  act  ujpon :  and  it  wu 
argued,  that  because  tbe  proposed  arrangements  were  subject  to  revision,  they  could 
not  constitute  or  end  in  a  concluded  agreement.  It  is  true  that,  whilst  the  proposil 
remained  subject  to  revision,  it  could  not  constitute  a  concluded  agreement 
Proposals  of  this  nature  cannot  result  in  an  agreement  all  at  once,  or  be  otherwise 
than  subject  to  revision.  The  proposals  were  [478]  an  offer  of  some  things  to  be 
done  by  Mr.  Thomson,  and  a  requisition  of  some  things  to  be  done  by  Baron  de  Bdl, 
with  reference  to  the  intended  marriage.  Until  Baron  de  Beil  had  performed  his 
part,  and  prior  to  the  marriage,  the  whole  was  to  be  subject  to  revision ;  but  no 
revision  took  place.  The  proposals  and  intentions,  thus  expressed,  remained  without 
any  alteration  whatever,  up  to  the  time  of  the  marriage ;  and  I  am  of  opinion  that 
the  proposalsi  whi<^  up  to  that  time  had  h&eaa.  subject  to  revision,  did  then,  Uie 
aooeptanoe  of  Baron  de  Beil — by  fais  due  execution  of  thft  required  settlement  on  his 
part — and  by  the  solenuiisation  of  the  marriage,  with  approbation  of  Mr. 
Thomson,  become  an  agreement  vhidi  Mr.  Thomsota  was  bound  specifically  to 
perform, 

I  am,  therefore,  of  opinion  that  the  Plaintiff  is  entitled  to  the  relief  which  he 
prays,  and  that  there  must  be  a  decree  accordingly,  wit^  costs. 

Mr.  Puller.  Does  your  Lordship  think  that  interest  ought  to  be  paid  on  this  sum 
from  the  death  of  the  testator  1 

The  Master  of  the  Bolls.  I  think  that  interest,  at  4  per  cent,  is  payable,  but 
only  from  the  end  of  one  year  after  the  testator's  death,  on  the  footing  <n  a  l^scy. 

Affirmed  by  Lord  Cottenham,  6th  of  August  1841. 

[479]   Stooeer  «.  Haabin.   Jan,  18,  Fd>.  23,  1841. 

A  testator,  by  will  duly  attested,  gave  all  his  real  and  personal  estate  to  trustees,  to 

convert  into  money  and  pay  his  debts,  and  then  to  appropriate  and  take  out  of  hu 
said  trust  monies  £1000,  which  he  gave  to  the  Plaintiff.  By  a  codicil,  not  properly 
attested  so  as  pass  real  estate,  he  revoked  the  legacy.  Held,  that  on  this  wiU  tl» 
testator  had  niade  his  real  and  personal  estate  a  common  fund  for  payment  of  this 
legacy :  that  the  revocation  was  inoperative  as  re^rded  the  real  estate  and  that 
the  Plaintiff  was  entitled  in  the  proportion  which  the  real  estate  bore  to  the 
personal 

The  testator,  James  Stocker,  by  his  will,  dated  the  17th  of  September  1824, 
"  after  payment  of  all  his  just  debts,  funeral  and  testamentary  expenses  in  the  fint 
place  thereout^  and  so  charged  with  the  payment  of  the  same,  gave  and  bequeatiied 
all  his  real  and  personal  estate  to  his  wife  imd  two  other  persons,  upon  trust,  with  all 
convenient  speed,  and  at  farthest  within  five  years  next  after  his  decease,  to  sell  all 
his  real  estate,  and  convert  into  money  his  personal  estate,  and  he  proceeded  u 
follows : — *'  And  I  do  hereby  declare  and  direct  that  my  said  wife  Mary  and  the  said 
Thomas  Knott  and  John  Sellwood,  and  the  survivor  of  them,  and  the  heirs  execators, 
administrators,  and  assigns,  and  of  such  survivor,  shall  stand  and  be  possessed  of  uid 
hold  the  monies  to  arise  and  be  gotten  in  and  by  virtue  of  this  my  will,  in  trust,  in 
tbe  first  place,  to  pay  all  my  just  debts,  funeral  and  testamentary  expenses,  as  I  lure 
before  directed ;  and  then  next  and  within  one  year  after  my  death,  to  apprD|»iat|9^ 
take  from  and  out  of  my  said  trust  mmies,  tiie  sum  of  £1000,  and  vest  the  sameia 
trade,  the  purchase  of  Parliamentary  stocks  or  funds  of  Great  Britsin,  upon  re^  « 
other  good  and  sufficient  security,  at  interest,  as  they  think  proper,  in  the  names  d 
them  my  said  wife  Mary,  Thomas  Knott,  and  John  Sellwood,  or  the  survivor  of  them, 
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her  or  his  heirs,  executors,  administratora,  or  assigns ;  with  full  power  to  change  and 
Tuy  the  said  funds  and  securities,  at  their  discretion ;  upon  trust  and  for  the 
parposes  hereinafter  expressed  concerning  the  same,  that  is  to  say :  In  trust  to  pay, 
u^ly,  and  dispose  of  the  whole  of  the  interest,  proceeds,  and  profits  of  the  sud 
£1000,  whether  arising  [480]  from  being  vested  in  trade  or  otherwise,  from  time  to 
time,  u  received,  for  and  towards  the  maintenance  education,  and  sole  benefit  of  my 
■n  Duiel  Stodcer,  during  his  minority,  according  as  my  said  trustees  think  best  for 
Ui  advantage ;  and  on  my  said  son  DfUiiers  attainment  to  the  age  of  twenty-one 


die  Baid  sum  «  £1000,  or  ike  atock-in-tnufe,  in  which  ^e  same  may  consist^  together 
wiUi  all  the  profits,  proceeds,  and  interest  arising  therefrom,  then  remainine  in  their 
or  either  of  my  said  trustees'  hands,  if  any.  And  in  case  my  said  son  Daniel  should 
bippeQ  to  die  during  his  minority,  and  before  his  being  paid  the  said  legacy  of 
ilOOO,  and  leave  no  legitimate  issue,  it  is  then  my  vim,  that  on  his  so  dying 
diildleis  during  bis  minority,  the  said  legacy  of  £1000  shall  revert  to  and  become 
ptft  of  all  my  Tesidvary  monies  and  eskUe.  And  after  taking  and  appropriating  the 
ud  som.  of  £1000  out  of  my  residuaty  momea  and  ettate,  I  then  give  and  bequeath, 
and  direct  to  be  paid,  within  one  year  next  after  the  amount  of  my  residuary  monies 
lod  estate  is  ascertained,  and  realised  by  my  said  trastees,  unto  my  daughter 
Elizabeth,  the  wife  of  George  Harbin,  one  equal  part  or  portion  of  all  my  said 
ToiAuni  noniM  and  estatej  into  as  many  equal  shares  and  portions  divided  as  I  lAiall 
hat  ebildren,  my  sons  and  datwhten  (ezoe^  my  said  son  Daniel)  me  survivine, 
int  deducting  from  such  my  said  daughter  £lizabeth's  share,  the  sum  of  £400  in 
lieu  of  the  advancement  I  have  already  given  to  her ;  and  which  £400  it  is  my  will 
iIulU  remaiD  to  and  go  with  my  then  resMuary  monies  as  hereinafter  directed :  that  is 
to  say,  then  upon  trust  to  pay,  apply,  and  dispose  of  the  whole  of  the  interest, 
dirideods,  and  proceeds  of  the  funds  and  securities  upon  which  my  then  remaining 
noDies  shall  be  invested,  and  of  all  other  my  residuary  estate  and  effects  [481j 
vbatsoever,  as  from  time  to  time  received,  or  such  part  thereof  as  my  said  trustees 
Aink  meet,  for  and  towards  the  maintenance  and  education,  placing  out  to  trade, 
bniiHes,  or  profession  of  my  sons  and  my  daughters,  and  such  of  my  posthumons 
diild  or  children  as  my  said  wife  may  be  pregnant  with  at  my  decease,  auring  their 
■inority;  and  on  the  several  and  respeotive  attainments  of  my  said  sons  and 
duj^ters,  and  such  my  posthnmoos  ohila  or  children  (if  any)  to  their  ages  of  twenty- 
■e  years,  in  trust  to  pay,  make  over,  and  assign  unto  each  of  them  my  said  sons  and 
daughters,  cmd  such  my  posthumous  child  or  children,  one  even  share  and  portion, 
into  as  many  similar  and  equal  shares  or  parts  divided  as  I  have  children  in  number, 
ncept  my  said  son  Daniel  and  my  said  daughter  Mary,  whose  spedfic  legacy  and 
diares  are  so  previously  appropriated  for  tfaem  aa  I  have  before  direoted  of  all  my 
mid  residiiary  tnut  monies  am  eslaie." 

The  testator  appointed  his  wife  and  Knott  and  Sellwood  joint  executors.  The 
tertator's  will  was  duly  executed  and  attested  by  three  witnesses. 

He  afterwards  in  1830  made  a  codicil  to  his  will,  attested  by  two  witnesses  only, 
vfaereW  he  recited  diat  he  had  given  £1000  in  his  will  to  his  son  I^niel,  and 
Ineeetud  as  follows : — "  He  at  that  time  being  a  minor,  bat  since  having  bwome  of 
in  and  I  IwTing  provided  for  him  in  malting  business  and  other  concerns,  I  hereby 
W9tt  and  moat  particularly  request  that  the  £1000  named  in  the  fifty-first  line  of 
lihe  ncond  sheet  of  my  said  will  and  testament  shall  be  null  and  void ;  and  I  do 
I  faitiier  direct  that  my  son  Daniel  Stocker  shall  not  receive  any  of  my  real  or  personal 

Derty  direct  or  indirect,  saving  the  sum  of  Is." 
482]  The  testator  died  in  1834,  and  his  son  Daniel,  who  was  his  heir  at  law, 
this  bill  for  payment  of  the  legacy ;  alleging,  that  the  revocation  by  an 
■ittested  codicil  was  void,  either  as  to  the  whole  legacy,  or  as  to  such  prop(»rtion 
if  it  as  would  be  payable  out  of  Uie  produce  of  the  real  estate. 
Mr.  Pemberton  and  Mr.  Keene,  for  the  Plaintiff'. 

Mr.  Tinney  and  Mr.  Sheffield,  coiUrit,  contended,  firsts  that  the  gift  of  the  £1000 
«M  of  the  character  of  a  peonniary  legacy,  for  although  it  was  charged  on  the  real 
Mate,  it  was  primarily  payable  out  of  the  personal  estate*  boA  that  consequently  it 
bad  been  revoked  by  uie  codicil, 

Seooodly,  tiiat  it  oame  within  the  principle  of  those  cases  in  which  legacies  chaiged 


and  finally  make  over  unto  him  . 
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on  real  estate  had  been  permitted  to  be  altered  or  modified  by  an  unattested 
codicil. 

Thirdly,  that  the  gift  was  in  the  nature  of  a  portion,  and  had  been  satisfied,  within 
the  intention  of  the  testator. 

Fourthly,  that  if  the  gift  had  been  revoked,  it  fell  into  the  residue,  and  did  DOt 
lapse  for  the  benefit  of  the  heir. 

And  lastly  that  if  these  points  failed,  then  Uiat  the  case  came  within  the  deciskn 
in  Boberts  v.  Jralker  (1  Russ.  &  Myl.  752),  and  that  tiie  chan»  tnnst  be  appordoud 
between  the  real  and  personal  estate,  so  as  to  give  to  the  Plaintiff  that  [vopntioo 
only,  which  was  payable  out  of  the  realty. 

1^83]  Mr.  Pemberton,  in  reply. 

The  following  authorities  were  referred  to:  Hooper  v.  Goodwin  {18  Ves.  156), 
GalUni  v.  Noble  (3  Mer.  691),  Attorney-General  v.  fFard  (3  Ves.  327),  Hyde  v.  Hyd€{\ 
Eq.  Ca.  Abr.  409),  Buckeridge  v.  Ingram  (2  Ves.  jun.  652),  Sheddon  v.  Goodridt  (8  Va. 
481),  Brudenell  v.  Baughim  (2  Atk.  268),  Habergkmi  v.  Finceni  (2  Ves.  jun.  204),  Cm 
V.  Basset  (3  Ves.  155),  Holmes  v.  Holmes  (1  Bro.  C.  C.  555),  Amphlett  v.  Parke  (1  Sim. 
275 ;  4  Kuss.  75  ;  and  2  Kuss.  &  M.  221),  Green  v.  Jackson  (S  Ruas.  35,  and  on  appal, 
2  Russ.  &  M.  238),  Dwrouir  r.  Motteux  (1  Ves.  sen.  320),  Cogmi  t.  St^iens  (1  Beann, 
482,  note),  KemeU  v.  AiAoti  (4  Yes.  602),  Noel  v.  Lord  HmUjf  (7  Price,  241,  and 
Daniel,  211),  and  i>Ai%»  t.  Phmips  (\  MyL  &  K.  649). 

FA.  23.  The  Master  of  the  Rolls  [Lord  Langdale].  James  Stooher,  hy  hit 
will,  dated  the  I7th  of  September  1824,  devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees,  directmg  them  to  convert  the  whole  into  money ;  and  he  declare^ 
that  they  were  to  stand  and  be  possessed  of  and  to  hold  the  monies  to  arise  and  be 
gotten  in,  by  virtue  of  his  will,  in  trust,  in  the  first  place,  to  pay  his  debts,  and  then 
to  appropriate  and  take  out  of  his  said  trust  monies,  the  sum  of  J&IOOO,  and  vest  the 
same,  in  mimner  in  his  will  mentioned,  for  the  benefit  of  his  son  the  Plaintiff.  The 
will  was  so  executed  and  attested  as  to  pass  real  estate  by  devise ;  and  some  tiiu 
^terwards,  by  an  unattested  codicil,  dated  the  23d  of  September  1830,  the  testatw, 
reciting  the  legacy,  and  that  he  had  provided  for  his  son,  re{484]-que8ted  tiiat  the 
gift  of  £1000  mentioned  in  his  will  should  be  null  and  void. 

The  son  has  now  filed  his  bill  for  payment  of  the  lega^,  allegini^  that  the 
revocation  by  an  unattested  codicil  is  void,  either  as  to  the  whole  legacy,  or  ai  to 
such  proportion  of  it,  as  would  be  payable  out  of  the  produce  of  the  real  estate. 

The  Defendants  allege,  that  the  will  is  so  expressed,  as  to  constitute  the  legacy  a 
chatge  on  the  real  estate ;  and  that,  upon  a  true  construction  of  the  will,  the  real 
estate  ought  to  be  considered  as  applicable  to  the  payment  of  the  le^tcy,  only  in  aid 
of  the  personal  estate  :  and  further,  they  contend,  that  this  legacy  is  in  the  nature  of 
a  portion,  which  has  been  satisfied  by  advancement.  I  am  of  opinion  that  this  ia  not 
a  case  of  ademption  or  of  satisfaction  of  a  portion ;  and  it  appears  to  me,  that 
according  to  the  true  construction  of  this  will,  the  testator  has  made  his  real  and 
personal  estate  one  common  fund,  for  the  payment  of  his  debts  and  this  legacy,  and 
for  ultimate  distribution : — that  in  the  way  the  testator  has  treated  his  property, 
there  is  no  priority)  and  the  real  estate  cannot  be  considered  as  applicable  meray  in 
aid  of  the  personal  estate. 

And  the  legacy  being  given  out  of  a  mixed  fund,  constituted  of  both  real  aod 
personal  estate,  I  think  wat  the  real  and  personal  estate  ought  to  have  contribated 
to  the  payment^  in  proportion  to  their  respective  amounts ;  and  that  the  revocation 
by  an  unattested  codicil,  though  good  as  to  such  proportion  as  would  have  he^i 
payable  out  of  the  personal  estate,  fails  as  to  such  proportion  as  was  payable  out  of 
the  produce  of  the  real  estate,  and  that  such  proportion,  therefore,  remains  a  valid 
gift  to  the  legatee. 

[486]  Refer  it  to  the  Master  to  ascertain  the  relative  values  of  the  testator's  real  and 
personal  estates  at  the  time  of  his  death ;  and  declare  that  the  Plaintiff  is  entitled  to 
so  much  and  such  part  of  the  legacy  of  £1000,  as,  upon  a  rateable  payment  out  of 
the  real  and  personal  estates,  would  have  been  payable  out  of  the  real  estate  j  and  let 
the  Master  ascertain  the  amount  thereof. 
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[48Q]   Gbosbt  «.  Churoh.   /on.  22,  26,  i841. 

ra  a  10  L.  J.  Ch.  212 ;  S  Jur.  60.    See  Savtyer  v.  Sawyer,  1886,  28  Ch.  D.  606 ; 
ShiuU  V.  Sogg9,  1888,  68  L.  T.  649.] 

Ba^pMifc  of  comob  to  A.  B.,  &  feme  amri,  to  be  transferred  to  her  in  her  own  nune, 
Mid  the  interest  to  be  for  her  separate  use,  and  the  principal  to  remain  in  trust  tA 
the  exeentors  till  the  youngest  of  her  children  attained  twenty-one,  when  the 
prineipal  was  to  be  her  own ;  or  in  case  of  her  demise  it  was  to  devolve  to  her 
Buband.  The  trustees,  on  the  death  of  the  testatrix,  transferred  the  fund  to  A.  B. ; 
ilie  and  her  husband  afterwards  sold  it  out,  and  they  both  signed  the  transfer. 
Held,  that  a  breach  of  trust  bad  been  committed,  but  that  A.  B.  bad  made  a  valid 
disposition  of  the  dividends  which  might  accrue  previous  to  her  youngest  child, 
Ixni  after  the  death  erf  the  testateix,  attaining  twen^-one. 

The  testatrix  gave  the  residue  of  her  personal  estate  to  the  Defendant  Mrs.  Church, 
iDd  die  i^pointed  Mr.  Crosby  (the  husband  of  the  Plaintiff))  Mr.  George,  and  the 
Defendant  Mrs.  Church  executors  and  executrix  of  her  wilL 

By  a  codicil,  she  expressed  herself  as  follows : — "  I  give  to  my  beloved  grand- 
diag^ter,  Mrs.  Charlotte  Crosby,  over  and  above  ady  former  bequest,  £1000  3  per 
eenk  consols,  to  be  transferred  to  her  in  her  own  name,  and  the  interest  to  be  for  her 
on  sole  and  separate  use,  and  the  principal  to  remain  in  trust  of  my  executors  and 
residuary  legatee  till  the  youngest  of  her  children  shall  attain  the  age  of  twenty-one 
jtm,  when  the  principal  shall  be  her  own  ;  or,  in  case  of  her  demise,  it  shall  devolve 
to  her  pmnt  husbana,  the  Rev.  Kobert  Crosby." 

The  testatrix  died  in  1815,  and  her  will  was  proved  by  her  executors  and  executrix. 
The  funded  property  {4SS}  was  transferred  into  the  name  of  Mrs.  Church  alone ;  and 
on  the  9th  of  March  1815  Mrs.  Church,  with  the  assent  of  her  husband,  transferred 
XlOOO  consols  into  the  name  of  Mrs.  Crosby,  in  satisfaction  of  her  legacy.  On  the 
16th  of  July  1816  Mr.  and  Mrs.  Crosby  sold  ont^  and  transfmed  that  sum  to  a 
luehsser.  The  trasaSvr  was  signed  both  by  Mr.  and  Mrs.  Crosby. 

Mn.  Crosby  had  two  children  living  at  the  death  irf  the  testabiz,  the  youngest 
oE  wium  attained  twenty-one  in  the  year  1833 ;  but  she  afterwards  luid  othw 
dildren,  the  youngest  of  whom  was  bom  in  1826,  and  had  not  therefore  attained 
tvsDty-one. 

Mr,  Church  died  in  1820,  leaving  Mrs.  Churoh  his  exeeutrix,  and  Mr.  Crosby  died 

IB  1836. 

Id  1838  Mrs.  Crosby  filed  her  bill  against  Mrs.  Church  and  the  representetives  of 
Ur.  Qeorge,  the  other  executor  alleging,  in  eflFect,  that  the  executors  and  executrix 
hid  oommitted  a  breach  of  trust  by  transferring  the  £1000  into  the  Plointifi's  name 
i^iereby  it  beeame  liable  to  the  control  of  her  husband ;  and  seeking  to  recover  £1000 
couola,  and  t^e  dividends  thereon,  from  the  death  of  her  husband. 

Hr.  Pemberton  and  Mr.  Pig^tt^  for  the  Plaintifil  The  effect  of  the  codicil  was 
to  give  to  the  PUintiff  a  partial  interest  for  her  separate  use,  with  a  contingent 
menionary  gift  of  the  i»incipal ;  the  latter  she  and  her  husband  were  incapable  of 
^Eiposing  of,  so  as  to  bind  her  if  she  survived ;  for  it  was  in  the  nature  of  a  reversionuy 
nterest  in  a  eboae  in  action ;  Pwdew  v.  Jadaoit  (1  Buss.  1),  and  ffoMur  v.  Maim 
{3  Boss.  65). 

[487]  The  trustees  ought  to  have  retained  the  fund  in  their  own  names  in  order 
to  gire  effect  to  the  bequest,  and  protect  it  from  the  Plaintiff's  husband.  Instead  of 
th^  they  transferred  the  fund  into  the  name  of  the  Plaintiff,  who  was  then  a  married 
voman  ;  this,  in  effect,  was  the  same  as  if  they  had  transferred  into  the  name  of  the 
knband  alone,  for  he  obtained  t^e  legal  control  over  the  fund  standing  to  his  wife's 
tfedit  in  the  hank  books.  Even  as  r^ards  the  dividencU,  which  were  settled  to  her 
>^>arate  use,  she  cannot  be  considered  as  having  disposed  of  them ;  she  had  never  the 
option  given  her  of  reusing  to  assent  to  the  mspoation  made  by  her  huslxuid,  and 
*u  oever  placed  in  the  situation  of  exOTcising  a  free  power  of  disposition  over  them. 
Though  she  joined  in  the  transfer,  it  was  quite  unnecessary,  as  her  husband,  without 
h«  consent,  might  have  transf ernd  the  stock.   That  act  must  be  considered  the  act 
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of  her  fauBband  alone,  under  whose  control  she  waa  at  the  time.    The  Plaintiff 
therefore,  entitled  to  the  principal  sum  and  dividuids ;  or,  at  all  events  to  the 
principal.     They  cited  Nail  t.  Punter  (5  Sim.  555)  and  Sc<^  v.  Davis  (4  MrL 
&  Cr.  87). 

Mr.  Tinney  and  Mr.  Koe,  amird,,  areued  that  the  trustees  had  strictly  followed 
the  direction  contained  in  the  will,  wnioh  ordered  the  consols  "  to  be  tnmsfened 
to  her  in  her  own  name,"  and  that,  cooBequentiy,  there  had  beeo  no  Inwudi  of  tnnt 
atall 

That»  subject  to  the  contingent  gift  to  her  husband,  which  he  bad  waived  by  fail 
diapoffltion  of  the  property,  the  gift  to  the  Plaintiff  was  absolute  ;  EUm  v.  Sh^kmi 
(1  Bro.  C.  C.  632),  Irwin  v.  Farrgr  (l9jVe8,  86),  AdaTruon  v.  Armitt^  {lb.  415) ;  [488] 
and  there  bein^  no  clause  against  anticipation,  the  Plaintiff  could  dispose  m  the 
principal  and  dividends  as  she  thought  fit.  That  the  intermediate  dividends,  bdng 
settled  to  her  separate  use,  she  must  be  considered,  as  to  them,  a  /erne  sole,  aiui  thit 
she  had  made  a  valid  disposition  thereof  by  her  concurrence  in  the  transrifer  of  the 
stock.  That  at  any  rate  she  had  made  a  valid  charge  on  the  dividends  settled  to  her 
separate  use ;  and  thal^  if  she  died  before  her  youngest  child  attained  twenty-one, 
property  would  then  belong  to  her  husband's  estate,  and  the  disposita<Hi  by  lum  would 
tilien  be  rendered  valid. 

Mr.  Pemberfcon,  in  redy. 

Thx  Mabter  of  the  BoiJii  [Lord  Langdalel.  It  is  very  distressing  to  find  chains 
made  against  a  party  entirely  innocent,  by  one  wno  has  been  the  occasion  of  tbe  brndi 
of  trust  c(»nplaiiied  of.  It  is,  no  doubt,  a  case  iA  great  hardship,  but  the  Court  most 
act  strictly  on  its  established  principles. 

The  first  question  is,  what  interest  did  the  Plaintiff  take  in  this  legacy  1  The  6i8t 
direction  is  to  transfer  the  XIOQO  into  the  Plaintiff's  own  name,  but  not  as  ber  absolute 
property,  for  tbe  dividends  were  to  be  for  her  separate  use,  and  the  principal  was  to 
remain  in  trust  of  the  executors  until  the  youngest  of  her  children  should  attain 
twenty-one;  then,  and  not  till  then,  the  principal  was  to  be  her  own.  When,  there- 
fore, that  time  arrived,  the  stock  was  to  be  transferred  to  the  Plaintiff,  but  until  then, 
it  was  to  remain  in  the  trust  of  the  executors.  There  is,  therefore,  an  immediate  gift 
of  the  dividends  to  the  Plaintiff  for  her  separate  use,  and  an  absolute  gift  <rf  the 
pnntupal  to  be  transferred  to  her  [489]  on  her  youngest  child  attaining  twenty-one^ 
with  a  gift  over  in  case  of  her  deato,  before  the  happening  of  that  event. 

That  being  so,  the  executors  and  executrix,  erroneouofy,  transferred  the  principal 
at  the  end  of  a  year  after  the  death  of  the  testatrix.  They  did  not  suffer  the 
principal  to  remain  in  trust,  but  transferred  it  into  the  name  of  the  Plaintiff ;  sod 
she,  being  at  that  time  under  the  dominion  of  her  husband,  transferred  it  to  someoos 
else.  There  never  was  such  an  investment  as  the  due  execution  of  f^e  trust  required ; 
the  trust  was  not  performed,  and  there  is  nothing  to  dejnive  the  Plaint  of  the 
benefit  of  the  trust,  so  far  as  relates  to  that  interest  which  is  not  settled  for  ber 
separate  use. 

It  is  clear  that  this  sum  must  be  brought  into  Court ;  and  then  comes  the  queetioo 
which  has  oocasioned  scmie  doubt  in  my  mind  :  the  dividends  were  to  be  paid  for  her 
sole  and  separate  use,  and  there  are  no  words  which  directly  or  by  implication  create 
any  fetter  against  alienation ;  the  question  then  is,  whether  the  way  in  whidk  she  his 
dealt  with  t£ese  funds  unounts  to  a  dispositiim  of  the  dividends. 

If  a  married  woman  could  not  dispose  of  her  separate  estate  without  making  a 
direct  reference  to  it,  or  without  shewing  an  express  intention  to  charge  it,  tAi&n 
would  be  an  end  of  the  question ;  but  I  apprehend  there  are  many  ways  in  which  a 
married  woman  may  render  her  separate  property  liable  to  a  chiu-ge,  without  having, 
in  the  transaction,  made  any  direct  charge  on,  or  made  any  reference  to,  the  property 
settled  to  her  separate  use.    (See  Owens  v.  Dickenson,  Craig  &  Ph.  48.) 

[490]  I  think,  that  in  anv  view  of  this  case,  tbe  result  will  be  that  the  fund  most 
come  into  Court ;  and  then  the  dividends  most  either  be  paid  to  the  Plaintiff,  provided 
she  has  not  charged  them,  or  if  she  has  created  a  charge,  then  they  must  be  paid  to 
the  Defendant  Mrs.  Church ;  and  liberty  must  be  given  to  apply  on  the  youngest 
child  attaining  twenty-one,  or  d^in^  under  that  age^  or  on  the  death  of  the  Plaintiff. 
I  will  look  at  the  case  and  mention  it  again  on  Monday. 

Jan.  26.   The  Mastek  of  the  Bolls  again  mentioned  tbe  case,  and  stated  th^ 
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he  dtoa^t  Uiat  a  chu-ge  had  been  created  opoa  the  dividends,  and  that  Uie  Defendant 
wu  tbmfore  entitled  therato.(l) 


[401]  Between  Lord  Arthur  Chichester  and  Charles  Henry  John  Bich, 
Flamtigi;  and  John  Hunter  and  Charles  E  Uther,  Defaidanis.  Jan.  21, 28, 
Feb.  2,  1841. 

Ob  the  death  of  one  of  two  Co-plaintiffs  after  the  caose  was  at  issne,  it  was  ordered, 
on  motion,  that  the  survivor  should  revive  the  suit  within  a  fortaight,  or,  in  default, 
that  the  bill  should  be  dismissed,  with  costs. 

This  bill  was  filed  by  the  above-named  Co-plaintiffs,  and  in  July  1840,  after 
iqilieatitm,  and  after  the  cause  had  been  set  down,  Lord  A.  Chichester  died. 

The  cause  subsequently  coming  on,  was  struck  out  of  the  paper  in  consequence  of 
the  sbatement. 

Mr.  Keene  now  moved  that  the  bill  filed  in  the  cause  might  stand  dismissed  out 
of  Court,  with  costs  to  be  taxed  by  one  of  the  Masters  of  this  Court,  as  against  the 
Defoidant  C.  B.  Uther,  unless  the  Plaintiff  C.  H.  J.  Rich  should,  within  thne  weeks, 
ewe  the  bill  filed  in  this  Court  to  be  retvived.  He  cited  Admiutm  v.  S(dl  (Turn.  & 
Ban.  258),  where  one  of  several  Flaintifis  died  before  answer,  and  a  motion  was 
■ide  by  the  Defendant  that  the  surviving  Fkdntiffis  should,  within  a  limited  time, 
rerive  the  suit,  or  that  the  bill  should  be  dismissed,  and  the  application,  though 
rsfosed  by  the  Vioe-Chancellor,  was  granted  by  the  Lord  Chancellor. 

Mr.  Pemberton  and  Mr.  T.  Turner,  eontrti,  relied  on  2  Daniel  Pr.  and  contended 
tiiat  the  costs  had  gone  by  the  death  of  the  party ;  that  as  there  could  not  1>e  a 
nrivor  for  oosts,  so  they  could  not  be  obtained  [^2]  in  a  different  form ;  that  the 
CMue  was  not  now  in  tliat  stage  that  it  could  be  dismissed  for  want  of  proaeeution, 
ind  it  was  different  from  the  case  of  Adamsoa  v.  HaUt  thepUuHim  oi  which  caM  they 
aileced  was  not  justified  by  the  facte. 

The  0880  wu  mentioned  several  times,  and  the  decision  in  CKcwidc  t.  ])ime»{Q) 
lifarred  to.  Ultamately, 

The  Master  gt  the  Bolls  ordered,  that  the  surviving  Pluntiff  should  revive 
Ail  suit  within  a  fortnight,  or  in  default  thereof,  that  the  Plu'ntiffs  biU  should 
■bud  dismissed  out  of  C^uit,  as  against  the  said  Defendant  C.  B.  Uther,  with  costs. 
(Eag.  Lib.  1840,  A.  fo.  853.) 


(1)  Extract  from  order  : — Order  Sarah  Church  to  transfer  £1000  consols  into 
thfl  name  of  the  Accouutant-Oeneral  in  trust  in  this  cause. 

Order  the  interest  from  time  to  time  to  accrue  due  thereon  to  be  paid  to  the 
Defendant  Sarah  Chnrch  antol  liie  youngest  of  the  Plaintiff's  children  shul  attain  the 
tte  of  twenty-one,  or  the  death  of  the  Haintaff  or  of  such  child  under  such  age,  with 
BbertT  for  any  person  to  apply. 

Binet  an  account  of  tiie  personal  estate  and  effects  of  Robert  Grosbv  come  to  the 
hsods  of  the  Plaintiff  (she  submitting  to  account),  and  an  account  of  tne  estate  and 
etfects  of  Edward  G(«orge  left  unadministered,  come  to  the  hands  of  Robert  Biuell. 

Reg.  Lib.  1840,  A.  fo.  302. 

(2)  3  Bear.  290.  The  following  is  an  extract  from  the  order  in  Ck&wick  v.  Dimes^ 
which  will  be  found  in  Reg.  Lib.  1840,  A.  393  :— 

"His  Lordshipdoth  order  that  George  Samuel  Ford,  as  administrator  of  the  late 
PUntiff  William  Thomas  Lear  Chowick,  deceased,  or  Emma  Lear  Chowick,  as  devisee 
of  the  sud  late  Plaintiff,  do,  within  fourteen  days  from  the  service  of  this  order,  file 
>  sapplemental  bOl  or  bill  of  revivor  in  this  cause ;  or,  in  defoult  thereof,  it  is  ordered 
that  Uie  Plaintiff's  bill  do  stand  dismissed  out  of  tiiis  Court  without  costs." 


B.iL-7 
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[483}  ^»rr  v.  Smith.  Jan.  19,  21. 1641. 

An  order  "  to  disobarge  an  UT^galar  order  with  oosta,"  carries  the  oosti  of  tiie 
application  to  discharge  it 

An  order  having  been  irregularly  obtained  by  Mr.  Maughan,  a  motion  was  made 
to  discharge  it  with  costs,  and  the  Master  of  the  Rolls  accordingly  disohareed  it  viUt 
costs  (3  Bear.  306) ;  and  the  question  was  whether  the  last  order  carried  the  costs 
of  the  application  to  discharge  the  irregular  order. 

[493j  Mr.  Tennant  contended,  that  the  Reapondents  were  entitled  only  to  tho 
costs  asked  by  the  notice  ot  motion,  which  were  tne  costs  of  tike  irregular  order,  snd 
not  to  Ui6  costs  of  disdiarging  it 

Mr.  Pemberton,  eonirii. 

Jan.  21.  Ths  Master  of  the  Rolls  [Lord  Lan^dale].  In  this  case  an  apjdia- 
tion  was  nutde  to  discharge  an  order,  irregularly  obtained  and  irregularly  drawn  ap, 
with  costs ;  and  it  was  oraered  that  it  should  be  discharged  with  costs  to  be  taxed 
by  the  Master;  and  the  question  raised  before  me  was,  whether  where  the  Court 
discharges  an  irregular  order  with  oosta,  the  costs  <tf  the  appUcati(m  to  disdwge 
such  irregular  order  are  included. 

It  is  not  a  question  upon  which  I  myself  had  any  doubt^  but  as  some  doubt  mi 
suggested  to  me  at  the  time  the  case  came  on,  I  thought  it  right  to  see  into  the  casei 
It  IB  my  opinion  that  such  an  ord&c  as  this  does  of  necessity  carry  with  it  the  ooeti 
of  t^e  motion.  The  motion  waa  to  discharge  the  order  wim  costs;  tiie  order  nuda 
on  the  motion  was  to  discharge  tiie  irregular  c»der  with  coati^  and  tibAt  canies  vitk 
it     costs  <^  the  ai^catioD. 


[4941   Between  Nathakisl  Joslino,  Plaiaaiff;  and  James  EIaak,  Dejendand. 

Nov.  16,  1840. 

A.  purchased  a  leasehold  of  B.,  and  paid  the  purchase-money,  but  no  oonveyaDce  vu 
executed.  A.  bequeathed  it  to  B.  for  life,  with  remaindwa  over.  A.'8  execotv 
ffled  a  bill  against  B.  alone,  for  a  oonveyance  of  the  property  upon  the  trusts  of  tbe 
will,  not^  however,  seeking  to  recover  it  as  assets  for  the  purposes  of  the  ezecoto^ 
ship.  Held,  that  the  other  (xsbm  gus  tnaii  wwe  necessary  parties ;  and,  asmile,  tint 
sudi  a  suit  might  be  maintained. 

In  1825  Thomas  Karr  the  testatw  purchased  two  leasehold  houses  from  his  son 
James  Karr  for  £800.  He  paid  the  purchase-money,  but  no  assignment  waa  executed 
to  him. 

Thomas  Karr  by  his  will  bequeathed  these  leaseholds  to  James  Karr  for  life,  widi 
remainder  to  his  wife  for  life,  with  remainder  amongst  their  children,  with  certain 
remainders  over,  and  he  appointed  the  Plaintiff  and  James  Karr  his  executors. 

James  Karr  renounced  probate,  and  t^e  will  was  proved  by  the  Plaintiff  alone, 
who  insisted  on  having  the  proper^  conveyed  to  him  on  the  trusts  of  the  will  In 
consequence  of  the  rwisal  of  the  Defendant  James  Karr  to  assign,  the  Plaintiff  filed 
this  bill  against  him,  praying  that  the  Defendant  might  be  ordered  to  assign  tlie 
property  to  the  Plainti^  as  executor,  on  the  trusts  of  t£e  will,  and  for  aa  aoooont  of 
the  rents. 

It  did  not  appear  whether  the  leasehold  [nnperty  was  required  for  the  payment 
of  debts,  and  the  claim  of  the  Plaintiff  seemed  baaed  (m  the  truats  deddared  m  the 
will  respecting  tiie  property. 

To  uiis  bin  the  Defendant  demurred. 

Mr.  Pemberton  and  Mr.  Rogers,  for  the  demurrer.  The  Plaintiff  claims  to  have 
the  property  assigned  to  [495]  him,  not  as  executor,  but  as  trustee  for  the  other 
parties ;  this  he  is  not  entitled  to.  If  the  testator  had  had  the  legal  estate,  then  the 
executors  would  have  nothing  to  do  but  to  assent  to  the  legacy,  and  could  only  refuse 
to  assent  to  the  specific  legacy  in  the  event  of  its  being  wanted  for  payment  of  debts; 
in^that  case  1^  l^;al  estate  would  be  in  the  Defendant   The  Plaintiff  has  no  ti|^ 
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to  coDstitate  hhnaelf  a  trustee  for  the  ■evend  p&rties  interested  in  this  specific  bequest, 
and  bu  no  equity  to  support  the  bill. 

Bat  the  Ull  is  informal  for  want  of  parties^  f<H-  as  the  Plaintiff  oomes  into  Court 
as  trustee  of  the  leaseholda,  all  his  cestui  que  tnuts  most  be  parties  to  a  suit,  in  which 
thsir  iotereatB  are  to  be  dealt  with. 

Mr.  Eindersley  and  Mr.  Simpson,  in  support  of  t^e  bilL  The  Defendant,  the 
vendor  of  the  property,  ought  to  nave  conveyed  it  to  Idie  tmtaAor,  in  which  oaae^  the 
leissbcdd  estate  would  have  been^vested  in  the  Plaintiff  his  executor.  The  Defenduit 
mint  jwiform  his  duty  as  vendor^  othwwise  the  l^al  estate  will  remain  in  him and 
Iw  nugfat  then  convey  it  sway  to  a  purchaser  for  valuable  consideration,  without 
Botiee,  and  defeat  those  in  remainder.  It  is  therefore  the  duty  of  the  executor  to 
get  in  this  property  for  the  benefit  of  all  the  legatees. 

The  executor  is  responsible  in  respect  of  assets  to  all  the  debts  and  liabilities  of 
tlie  testator,  and  cannot  be  completed  exonerated,  unless  by  passing  his  accounts  in 
tiiii  Court ;  he  cannot  be  compelled  to  part  with  any  part  of  the  assets,  until  it 
ippears  that  there  are  no  outstanding  liabilities.  Treating  this  as  a  bill  for  the 
■peeific  performance  of  t^e  agreement,  the  specific  legatees  are  not  necessary  parties. 
Pteie  T.  Paes  (1  Beavan,  600). 

FttS]  Mr.  Pemberton,  in  replv. 

TuMastes  of  thi  Bolls  {Lord  Langdale].  I  tiunk  the  reowd  is  defective  for 
vast  cf  parties,  and  I  must  theraore  allow  this  demmrer  on  t^t  ground,  and  give 
blierty  to  amend.  With  resnrd  to  the  other  point  I  should  have  some  difficulty  in 
penaading  myself  that  the  Plaintiff  has  no  duties  to  perform ;  and  that  he  should 
laiTe  the  I^al  estate  in  the  Defendant,  who  may  thus  sell  and  dispose  of  the  whole 
knl  interest  as  he  pleases,  but  I  will  not  decide  that  point  in  the  absence  of  the 
ethn  parties. 

[496]  FozLOWS  V.  Ahcoats.  Nov.  25, 1840. 

{;a  a  4  Jur.  loss.] 

The  Ddendant,  a  purchaser  of  a  public-house,  insisted  that  time  was  of  the  essenee 
<rf  the  contract,  and  that  t^e  abstract  had  not  been  delivered  within  the  time  agreed 
on.  A  reference,  without  prejudice,  was  made,  on  motion,  as  to  the  titie,  and 
when  it  was  first  shewn. 

This  was  a  bill  for  the  spetafio  performance  of  a  contract  for  tlie  sale  oi  publio- 
bocue  acd  premises. 

The  bill  stated  that  the  property  was  put  up  by  auction  on  the  8th  of  February 
I^,  subject  to  certain  conditions  of  sale,  by  one  of  which,  the  vendors  were  to 
delira-  an  abstract  of  title  within  twenty-one  days  from  the  day  of  sale.  That  the 
Defendant  be«une  the  purchaser  at  jC560.  Tliat  the  abstinct  had  been  delivered 
vithio  twenty-one  days,  oat  that  the  Defendant  had  neglected  to  complete;  and  it 
ptyed  a  speufic  performance. 

The  answer  admitted  the  contract;  but  stated,  that  the  Defendant  a  victualler, 
kad  porehased  the  property  for  the  purpose  of  carrying  on  his  trade,  and  of  removing 
from  another  inn,  his  term  in  which  expired  at  Lady  Day  1840.  That  the  Plaintiffs 
hid  Dot  shewn  a  good  [497]  title  at  Lad^^  Day,  and  that  the  Defendant  was  in 
noseqnence  obligM  to  take  another  pubhc-house;  and  he  submitted,  that  as  the 
Q^'ect  of  his  purchase  had  been  defeated,  the  contract  ought  not  to  be  specifically 
pHforaied. 

Hr.  Coekerell,  for  the  Plaintiff,  now  moved  for  a  reference  to  inquire  whether  the 
Huttiff  could  make  a  good  title,  and  whether  it  was  shewn  prior  to  filing  the  bill, 
fle  referred  to  the  Sth^nenU  Order  of  9th  May  1839  (Ord.  Can.  136). 

Mr.  Smythe^  cimAnt^  contended,  that  as  the  prmerty  sold,  consisted  of  a  publio- 
tooae,  time  was  of  the  essence  of  the  contract ;  CoaMie  v.  TiU  (1  Russ.  376) ;  and 
consequentlir  tJiat  the  contract  could  not  be  specifically  enforced.  That  the  prelimi- 
Buy  cpieatMHi  ought  therefore  to  be  first  determined,  and  that        was  not. 
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therefore,  a  proper  case  for  a  reference  to  the  Master  as  to  title,  which  alter  all 
might  turn  out  to  be  useless. 

The  Mabter  of  the  Rolls.  The  faot  of  whether  a  good  title  can  be  made,  and 
when  it  was  first  shewn,  must  be  determined,  before  there  can  be  a  final  adjodioadm 
of  the  (question  between  the  parties.  Therefore  refer  it  to  the  Master  to  inqoin  if 
the  Plaintiff  can  make  a  good  title,  and  when  it  was  first  shewn  that  such  title  ooald 
be  made,  and  let  tJie  reference  be  without  jwejudioe  to  any  qoest^  in  die  osok. 
(See  BaM^  v.  Bee$t  1  Keen,  406,  and  the  cases  there  cited.) 


14BS}  Wyatt  v.  Sbabratt.  Dee.  9, 18i0. 

An  executor  and  trustee,  who  had  lent  trust  money  on  unsurrendered  copyholds,  a 
deposit  of  a  lease,  and  a  bond,  ordered,  on  motion,  to  pay  the  amount  into  Court 

The  testatrix  gave  her  residuary  personal  estate  to  the  Defendant  Sharratt  in  tnut 
for  the  Defendant  Elizabeth  Mountford  for  life,  with  remainder  to  the  Haintiff 
lUwolnt^,  but  she  ghve  no  directions  as  to  its  investment. 

The  Defendant  Sharratt,  Uie  executor  and  trustee,  lent  £820,  the  principal  put 
of  the  residue,  at  interest,  upon  ^e  joint  security  of  a  covenant  to  surrender  txm- 
hold  property  of  the  value  of  £60  a  year,  tlie  deposit  of  a  lease,  and  a  bond.  Toe 
copyholds  had  not  been  surrendered,  and  the  interest  on  the  security  had  been 
irregularly  paid.  The  bill  was  filed  to  make  the  Defendant  liable  for  the  breach  of 
trust,  and  for  an  account 

Mr.  Pemberton  and  Mr.  Puller  now  moved,  that  the  Defendant  might  be  ordend 
to  pay  the  £820  into  Court,  on  the  ground  that  the  Defendant  was  not  wamnted  in 
investing  the  money  on  this  species  of  security ;  and  that  the  security  of  die  a^- 
holds  were  inadequate  according  to  the  rule  laid  down  in  SHdmeif  t.  SeweU  (1  MyL  & 
Cr.  8),  being  less  than  two-thirds. 

Mr.  Hardy,  eentrh. 

The  Master  of  the  Bolls  [Lord  Langdale].  The  money  must  be  brouj^iiott 
Court,  but  the  Defendant  ou^ht  to  have  some  reasonable  time  to  enable  bim  to  grt  in 
the  mortgage.  [^9]  Let  him  have  six  weeks,  and  he  can  apply  again  fat  fnUiar 
time  if  the  circumBtanceB  should  then  warrant  that  indulgence. 

NoiE.— See  Fiffrasa  v.  Bin/ield,  3  Mad.  62 ;  BothweU  v.  HothaeU,  2  Sim.  &  St  217; 
CoUie  V.  CoUis,  2  Sim.  366 ;  Vdsteker  y.  Homa^  3  Y.  &  C.  630  j  and  ifejnsr  jroUm^ 
j»wt,  vol  iv.  p.  343. 


[499]  BiRLET  V.  The  Constables  and  Bubgsssbs  of  the  Townshif  or 

Chorlton-xtpon-Medlock.   Jq.%.  16,  1841. 

Where  Commissioners  of  Sewers,  under  an  Act  of  Parliament,  are  proceeding  to  pan 
and  make  sewers  to  the  injury  of  property,  in  a  case  not  within  the  Act,  this  Conr^ 
unless  expressly  excluded,  has  jurisdiction  to  interfere,  although,  by  tiie  Ae^ 
jurisdiotion  is  given  to  the  Justices  at  Sessions,  whose  judgment  is  not  to  be 
removed  by  onitoran  or  otherwise  into  any  of  Her  Majesty^  Courts  <rf  Becofd 
at  Westminster  or  elsewhere. 

A  bill  to  restrain  commissioners  &om  paving  one  part  kA  the  PlaintiflTs  property  and 
draining  another  is  not  multifarious. 

The  bill,  which  was  filed  a^inst  the  Commissioners  of  Paving  of  the  abon 
township,  stated,  that  the  Plaintiffs  were  owners  in  fee-simple  of  a  plot  of  ground  is 
the  above  townships  part  of  which  was  unbuilt  upon. 

That  under  tiie  2  W.  4,  c  90,  the  Defendants  were  empowered  to  cause  the  tha 
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pmttt  and  fature  itoeets,  &c.,  "or  other  public  pasniges  and  entries"  within  the 
tovuhilS  to  be  paved  and  drained,  and  to  remore  fences,  &o.,  for  that  purpose,  at  the 
ezpsDW  lit  the  owners ;  but  it  was  provided,  that  they  should  previously  give  notaee, 
ID  writiQCt  to  the  owners,  requiring  them  to  pave  and  drain ;  and  in  case  of  defoult 
witblD  dx  monthly  then  the  Defsnoants  were  empowered  to  effect  the  same. 

The  bill  stated,  that  ^e  Mendants  had  threatened,  under  the  provisions  of  the 
Aet,  to  take  possession  of  a  [500]  part  of  the  plot  of  ground,  and  commit  trespass 
and  waste  therein,  and  remove  the  soil,  which  tne  bill  alleged  the  Act  of  Parliament 
did  not  auUiorise  them  to  do,  inasmuch  as  there  was  no  public  street  or  passage  near 
ot  idjoining  the  same ;  and  it  further  alleged  that  if  the  case  were  within  the  Act, 
dnn  that  no  notice  had  been  given  as  required  thereby. 

The  bill  charged  that  the  threatened  interference  of  the  Defendants  was  altogether 
BMoessary  to  the  public  interest;  was  opposed  to  the  wishes  of  the  occupersj 
voold  be  seriously  prejudicial  to  the  Plaintiffs'  property,  and  was  unnecessary  for 
the  purposes  of  the  Act  of  Fftrliament,  even  if  we  provisionB  oi  the  same  Act  were 
^pbosme  to  the  case. 

The  bill  prated  an  injunction  to  restrain  the  Defendants  from  committing  treroass 
or  waste,  from  breaking  down  fences,  and  from  removing  the  soil,  and  generally  mim 
exvcisng  the  powers  of  the  Act  of  Parliament. 

The  Defendants  demurred  for  want  of  equity,  for  want  of  parties,  and  for 
molla&rioasneas. 

It  appeared  by  the  196th  section  of  the  Act  referred  to,  that  any  person,  who 
dioQld  tmnk  himself  aggrieved  by  any  order  or  judgment  made  in  pursuance  of  any 
nile,  bye-law,  or  order  made  in  manner  thereinbefore  directed,  &c.,  "  or  by  anything 
done  in  ponuance  of  this  Act,"  might  appeal  to  the  Justices  in  general  or  Quarter 
Betiioui,  who  should,  in  a  summary  way,  hear  uid  determine  such  oompbiint,  and 
u^t  award  audi  restitution,  damages,  and  costs  as  they  should  think  fit ;  and 
neb  ndflf  was  to  be  final,  binding  and  conelosive  upon  all  parties,  to  all  intents  and 
purposes  whatvoever,  and  should  not  be  removable  by  eerHorari  or  otherwise  [601] 
mto  any  of  His  Majesty's  Courts  of  Record  at  Westminster  or  elsewhere. 

Mr.  G.  Turner  and  Mr.  Bogera,  in  support  of  the  demurrer.  The  196th  section 
(A  the  Act  gives  a  special  remedy  to  parties  aggrieved :  they  may  apply  to  the 
Justices  of  the  Peace,  whose  order  must  not  be  removed  by  eeiHorari  or  otherwise 
into  any  of  His  Majesty's  Courts  at  Westminster  pr  elsewhere.  This  shews  an 
intention  of  excluding  the  jurisdiction  of  all  other  Courts.  If  then  the  Court  were 
to  noetaon  this  application,  it  must  be  prepared  to  assume  jurisdiction  in  all  cases  of 
IWnphe  and  Private  Acts  where  a  particular  jurisdiction  has  been  created,  and  the 
interference  of  Her  Majesty's  Courts  excluded.  It  could  never  be  l^e  intention  of 
the  Legislature  that  a  party  should  come,  in  the  first  instance,  into  one  of  the  Superior 
Coarti,  where  the  Legislature  has  ocpressly  excluded  him  from  coming  by  eaUoran 
orotbawise.  * 

Again,  this  is  not  a  case  of  irrepuiible  injury ;  all  that  is  stated  is,  that  it  will  be 
"■eriouslypreiudicifd"  to  the  Plaintiffs,  and  that  they  will  be  "seriously  incom- 
moded." This  is  the  first  instance  of  a  party  coming  into  equity  on  a  ease  of 
aodcipated  trespass,  in  which  the  damage  may  not  amount  to  Is. 

They  contended  also,  that  it  appeared  on  the  face  of  the  bill  that  there  were  other 
pmms  interested  in  the  luid  intended  to  be  drained  and  paved,  and  occu^nera 
thereof  who  ought  to  be  made  parties  to  the  bill,  in  order  that  complete  justice  might 
he  done  to  all  parties. 

As  to  multifariousness,  they  insisted  that  it  appeared  from  the  allegations  of  the 
Ul,  that  tha  ground  of  complaint  was  with  respect  to  the  paving  on  uie  north-east 
nde  €i  iJie  laot^  and  as  to  sewerage  on  the  nortik-west,  [602]  and  that  being  two 
datiDct  matters  they  could  not  be  mixed  up  in  one  bill. 

}St.  Pemberton  and  Mr.  Little,  eotUriL  The  bill  sieges  that  the  case  is  not 
vidua  the  Act ;  that  the  proper  notice  has  not  been  given ;  that  the  Act  is  unneces- 
Mry  and  injurious ;  and  that  the  Defendants  threaten  to  carry  away  the  soil,  which 
ti  ODDecessary  for  the  purposes  of  carrying  the  Act  of  Parliament  into  execution. 
There  can  be  no  doubt  that  this  forms  equity  enough  for  the  interference  of  this 
Court,  unless  it  has  been,  by  force  of  the  Act  of  Parliament,  erpressly  excluded  from 
affording  its  relief ;  it  is  now  however  dearly  settled,  that  where  a  special  remedy  is 
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created  by  Act  of  Parliament,  the  old  jariadiction  of  this  Court  is  not  taken  tmj^ 
unless  there  are  direct  words  excluding  its  interference.(l) 

Secondly,  it  does  not  appear  by  tne  bill  that  there  are  other  owners  or  occnpitn 
of  the  part  of  the  ground  cutimed  by  the  Plaintiff ;  and  even  if  it  did,  they  woaU 
not  be  necessary  parties.  Bebertstm  The  Qreat  Wutem  BaHaav  Compamy  (L.  C. 
Dec  6th,  1839),  Semple  t.  The  Lond<m  omd  BmOM^m  EaUwaif  Cmpany  (9 
Simons,  209). 

Thirdly,  as  the  oommissionras  are  acting  under  the  power  contained  in  one  Act 
of  Parliament,  the  two  matters,  if  distfnet  (which  we  dispate)  are  not  improperly 

joined  in  one  bill. 

Mr.  Turner,  in  reply. 

[503]  Ths  Master  of  thb  BOLts.  I  am  of  opinion  that  this  bill  must  be 
answered.  If  it  were  necessary  for  me  clearly  to  understand  the  position  of  Uiu 
{nece  of  ground,  I  should  hesitate  before  giving  judgment,  because  I  do  not  deariy 
comprehend  it ;  but  at  present  it  is  not  necessuy  for  me  to  make  out  how  diis  it, 
as  r  think  that  there  are  sufficient  allegations  in  this  bill  to  support  the  {nayw  and 
to  warrant  me  in  overruling  the  demurrer. 

The  first  argument  is,  that  l^is  Court  has  not  jurisdieticm ;  but  I  am  of  <^uiioB 
that  the  Court  aaa  jurisdiction  to  prevent  injuries  <n  this  nature  unless  it  has  beei 
expressly  taken  away  by  Act  of  Parliament.  In  this  case  it  has  not  been  taken  away, 
and  the  Court  must  therefore  afford  its  relief  if  there  be  sufficient  equity  to  suppni 
it.  Now  all  the  allegations  in  this  bill,  though  they  may  hereaiter  tnim  out  wholly 
uiifounded,  must,  on  this  occasion,  be  taken  to  be  true ;  and  the  idl^ation  is,  thtt 
the  oommissioners  have,  under  the  Act,  a  power  to  do  certain  things  in  a  paiticnlar 
way,  but  that,  without  giving  the  requisite  notice  and  without  complying  with  the 
necessary  formalities,  they  are  proceeding  to  act  in  a  manner  not  authorised  hy  the 
Act,  not  required  b^  the  public  interest,  and  in  a  way  injurious  to  the  Plainti&  I 
think  there  is  sufficient  equity,  under  these  circumstances,  to  support  the  bill. 

It  is  then  said  that  the  bUl  is  multiforiona  in  uniting  two  subjects  of  complunt; 
firsts  as  to  the  paving;  next,  as  to  the  sewerage;  but  here  we  have  the  suae 
corporate  body,  possessing  powers  under  the  same  Act  of  Parliament,  proceedmg  to 
exercise  their  powers  upon  toe  same  plot  of  ground ;  I  cannot  think  this  mtUtifunoi. 

[[604]  Then  comes  the  question,  which  is  certainly  more  diffictdt,  with  r^rard  to 
pwties,  and  although  the  allegations  are  not  so  distinct  as  they  might  have  oeeo,  I 
think  I  must,  on  the  whole,  come  to  the  conclusion  that  the  comp&nt  is  in  respect 
to  land  belonging  exclusively  to  the  Plaintiffs.  As  to  the  tenants  and  occupine  sIm^ 
I  must  overrule  this  demurrer,  without  prejudice  to  the  Defendants'  right  to  tske 
the  objection  by  Uieir  answer ;  tiiis  will  be  a  safficient  {nx)tection  to  them. 


[604]  Wood  v.  Htichings.  Jan.  26, 1841. 

The  rule,  that  where  a  Defendant  submits  to  answer  he  must  answer  fully,  does  not 
apply  where  the  matter  of  discovery  is  immaterial  to  the  relief  sought  by  the  bill 

A  Plaintiff  cannot  by  one  bill  obtain  specific  relief,  and  also  a  disooTerfr  on  a  matter 
distinct  from  that  specific  relief. 

A  bill  for  a  receiver,  pending  a  litigation  as  to  probate,  ought  not  to  seek  disooveiy 
in  reference  to  the  merits  on  that  litigation. 

A  general  outline  of  this  case  will  be  found  in  a  former  volume,  where  the  case  ib 
reported  on  a  motion  for  a  receiver.  (2  Beavan,  289.)  From  this  it  will  appear,  that 
the  object  of  the  suit  was  for  a  receiver,  pending  an  appeal  from  the  PrwogatiTe 
Court  to  the  Privy  Council ;  but  in  addition  to  other  discoveir  sought^  "  the  IhQ 
contained  very  seandiing  and  minute  inquiries  as  to  the  third  aufleged  testamwtaiy 
paper,  as  to  the  evidence  of  its  execution  and  of  its  being  signed,  and  idl  tlu 


(1)  See  Attomey-Qefnmd  v.  Aspinall,  2  Myl.  &  Cr.  613;  AUomey-Oenenl  t. 
Conyoraium  of  Nanaieh,  2  Myl.  &  Or.  430 ;  Attorney-General  v.  CorporoHm  of  JPe^ 
4  MyL  &  Cr.  17 ;  Attomey-Gmeral  v.  IFHttm,  1  Cr.  &  Ph.  1. 
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oircuiiutaaceB  oonnected  with  its  being  brought  forward,  and  the  result  of  all 
inqairiM  reapeoting  the  same." 

The  Defendants  put  in  their  answer  to  this  bill,  to  which  the  Plaintiff  took  seven 
OBSBtioiu  for  insufBcienoy.  These  having  been  referred  to  the  Master  were 
diaillowed  by  him,  and  which  decision  was  now  Ivought  before  the  Court  on  anieaL 

[BOQ  The  parts  in  ^uesdon  of  the  Inll,  which  were  admitted  to  be  partialfy^  but 
not  folly  answraed,  required  the  Defendants  to  set  fOTth  a  full  and  true  detail  and 
■titement  of  ererythmg  which  they,  the  said  Defendants  respectively,  knew, 
nupeoted,  or  believed,  or  had  heard  respecting  the  alleged  codicil,  bearing  date  in 
the  mcHiUi  of  July  1835,  and  the  handwriting  thereof,  and  the  memorandum  in 
waif  and  the  handwriting  thereof,  and  the  other  testamentary  papers,  and  the 
nmiog  or  destruction  of  the  same,  and  respecting  each  and  every  of  such  matters, 
ud  the  grounds  and  reasons  of  such  suspicion  and  belief  of  the  Defendants,  and 
bm  wh«a  they  respectively  heard  what  had  been  heard  by  them  respectively 
n^eotin^  tiie  matters  aforesaid. 

Tim  mtenogatory  the  Defendants  answered  as  to  their  knowledge  and  belief, 
omitting  to  answer  as  to  susinciqn  or  hearsay. 

Anouar  part  of  the  bill  alleged  not  to  be  answered,  required  (in  substance)  the 
Defenduts  to  set  forA  the  persrais  of  whom  they  or  their  solicitors  or  agents  had 
made  inquiriee  as  to  the  above  matters  (diBtiDguidiing  such  as  were  examined  from 
nch  18  were  not  examined  as  witnesses  in  the  suit  in  the  Prerogative  Court),  and  to 
•et  forth  the  information  received  from  such  persons. 

Aa  to  this  the  Defendants  admitted  having  made  inquiries,  and  having  received 
infnmation  and  statements  and  communications  from  several  p«rsonB,  and  that  they 
had  some  statements,  notes,  letters,  and  memoranda  relating  thereto  in  their 
poesesaioQ,  but  they  said  such  information  was  received  subsequmt  to  the  time  when 
the  dispute  in  the  Prerogative  Court  arose.  The  Defendants  added,  that  they  had 
Bot  from  any  such  information  been  enabled  to  form  any  knowled^  [606]  or  belief 
rapecting  tlie  mattera  inquired  after.  Similar  answers  were  then  oxen  in  reference 
to  the  IwoidaDts'  soUdtois  and  proctor,  and  not  only  stating  that  the  inqmries 
mAe,  and  the  infonnation  and  statements  and  communioatioiiB  receiTed  by  them 
vers  made  and  received  nnoe  this  dispute,  but  that  they  were  so  made  and  received 
V  them  whilst  acting  in  their  respective  characters  of  solicitors  and  proctor.  They 
liid  that,  save  as  aforesaid,  neither  they  nor  the  solicitors  or  agents  had  received 
any  infonnataoo,  or  statements,  &c. 

Another  portion  complained  of  required,  in  substance,  the  Defendants  to  set  forth 
vbat  statements,  notes,  letters,  or  memoranda  they  and  their  solicitors  or  agents 
had  had,  oonceraing  or  relating  to  such  infonnation  and  the  above  mattws,  and  to 
•ehedole  the  particuars  titereofT  This  tiie  Defendants  insisted  they  were  not  bound 
to  disclose. 

The  remaining  part  alle^ied  to  be  unanswered,  sooj^t  a  discovery  whether  die 
Mdidl  was  not  insisted  on  m  pursuance  of  some  anangement  between  t^e  legatees 
ooder  the  eodicil,  or  some  ai  thrao,  or  between  some  of  tiie  Defendants  and  the  nert 
of  km ;  aod  whether  some  and  what  deeds,  agreements,  instruments,  wills,  oodioila, 
teatsmentary  papers,  and  writings,  had  not  been  in  Uie  custody  or  power  of  the 
Defoidants,  their  solicitors  or  agents,  relating  to  the  matters  stated  in  the  bill,  and 
uked  them  to  set  forth  a  schedule  of  such  de^s. 

There  were  two  sets  of  exceptions,  one  to  the  answer  of  the  Corpcnation  of 
Gkncester,  and  the  other  to  the  answer  of  the  Defendants  Helps  and  others. 

Sir  Charles  Wetherell,  Mr.  Turner,  Mr.  Bethell,  and  Mr.  Walker,  for  the  Plaintiff, 
VKoed,  that  the  Defendants,  having  submitted  to  answer,  were  bound,  by  the 
pirn  {Hactioe  of  the  Court,  to  answer  fully :  Tayhrv.  Miiner  (11  Ves.  41),  SommervSU 
T.  Madcay  (16  Yes.  382),  Mamnddo  v.  Maiticmd  (3  Mad.  p.  70),  Amor  v.  Fearcn 
^.-C.  12th  Julv- 1834),  where  it  is  said  to  have  been  held  1^  the  Tice-Chanoellor  of 
Evjaod  that,  although  an  interrogatory  and  ^e  statement  in  the  bill  on  which  it 
itrounded  may  be  immaterial,  yet  if  the  Defendanh  attempts  to  answer  it^  and  he 
■Dsven  it  imperfectly,  the  D«endant  cannot,  upon  exceptions  to  the  sufficiency  of 
his  iBBwer,  avail  himseU  of  the  objection  that  the  statement  or  questitm  so  imperfectly 
Uttweted  is  immaterial.  (Cooke  s  Orders,  45 ;  but  see  the  dewdon  of  the  Vice* 
ChaDoeUor  in  Gnham  v.  Coape,  3  MyL  &  Or.  640.) 
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They  an;ued  bUo,  that  the  diaoovnry  was  most  material,  and  might  be  used  by 
the  Privy  Coundl  voder  the  S  &  4  W.  4,  a  41,  s.  7,    h;.,  and  afibet  their  deeinoB 

on  the  appeal. 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  S.  Sharpe,  for  the  several  Defendaoti, 
contended  that  the  discovery  which  the  Plaintiff  by  his  exoeptioiu,  insisted  od 
obtaining,  was  quite  immaterial  to  the  relief  sought  ay  tiie  bill,  whu^  was  nuarely 
for  the  appointment  of  a  receiver,  in  order  to  protect  the  woperty  pmding  the 
appeal  to  the  Privy  Coundl ;  tiiat  the  74th  General  Order  of  1828  (Ord.  Gaa  28). 
authorised  Uie  Master  in  deciding  on  the  sufficiency  or  insufficiency  of  an  aoswer 
to  take  into  his  oonsideration  the  relevancy  or  materiality  of  the  statement  ar 
question  referred  to ;  and  that  such  was  the  practice  previous  to  those  orders :  Agv 
V.  The  Begenfs  Canal  Company  (G.  Cooper,  212).  That  it  was  not  stated  that  tlio 
discovery  sought  was  in  aid  of  any  proceedings  now  pending  or  in  oontem^Uon; 
and  that  it  could  not  be  [508]  ha!d  here  in  aid  of  proceedings  in  a  Court  which  had 
full  jurisdiction  and  power  itself  to  grant  the  discovery ;  Lvn  v.  Coatet  (1  Atk.  2B8; 
Mitford's  Plead,  ith  ed.  186);  and  that  even  if  this  disoovery  were  obtained,  it 
could  not  be  used  before  the  Privy  Counoil.  They  also  argued,  that  the  bill  mi  _ 
improper  in  its  frame,  seeking,  by  a  bill  for  relief,  to  obtain  a  disoovery  immatmal  ' 
to  the  relief  prayed,  and  tiiereby  evading  the  payment  of  the  ooats  of  discoverv ; 
and  also  that  it  was  vezatioas  to  seek  a  statement  o£  all  the  idle  gossip^  and  of  the 
passing  susfHcions  whieh  had  taken  j^ace  in  a  {vovincial  city  in  respect  to  a  mattsr  ] 
which  Dad  created  great  public  interest. 

Thb  Master  of  thb  Bolls  [Lord  Lanedale.]  This  is,  no  doubt,  a  very  singidar 
case;  and  I  do  not  recollect  ever  having  neaid  anoh  an  aigumentt  upon  aqnestioa 
as  to  the  insufficiency  of  an  answer. 

The  material  faets  of  the  case  lie  in  a  very  small  oomj^iass.    Mr.  James  Wood 
having  died  in  the  month  of  April  1836,  the  present  Plaintiff  and  other  penou 
propounded  the  two  papers  dated  in  December  1834,  which  they  call  testameotsiy 
papers,  and  they  were  propounded  as  his  will  in  the  Ecclesiastiaal  Cowrt.  Tbe 
vaudity  <d  those  papen  was  opposed  by  the  next  of  kin,  and,  during  the  litigation 
between  those  psxtiea,  and  on  the  13th  of  June  1836,  Mr.  Helps,  one  ^  tbe 
Defendants  whose  answer  is  now  in  question,  {sopounded  a  writing  dated  in  J%  \ 
1836,  and  this  he  insisted  was  a  codiou  or  testamentary  paper  which  oug^t  to  b&ve  I 
viUidit^.     On  the  20th  of  February  1839  sentoice  was  pnmonnoed  in  the  j 
Ecclesiastical  Court  against  the  validity  of  all  the  papers;  it  was  tjierefore  hehl  I 
that  Mr.  James  Wood  had  died  intestate.    Soon  aner  this,  tbe  present  Plaintiff  | 
presented  his  petition  to  the  Queen  in  Council,  which  was  referred,  in  the  (ndinary  i 
course,  to  the  Judicial  [609]  Committee ;  and  on  the  3d  of  August  in  that  year, 
certainly  a  very  considerable  time  after  the  sentence  bad  been  pronounced,  but  how  ' 
long  after  the  appeal  was  presented  I  do  not  know,  because  that  date  has  not  bea 
-presented  to  me,  he  filed  the  present  bill 

The  bill  is  framed  in  a  manner  which,  to  me,  I  confess  is  perfectly  novel  I  do 
not  recollect  ever  having  seen  a  bill  frtmed  like  the  present  The  relief  which  it 
sought  by  the  bill,  is  to  nave  the  property  protected  pending  the  litigation;  and  a 
discovory  is  also  sought  of  many^  facts.  Aunost  all  bills  ask  tor  disoovei^ ;  but  At 
great  singularity  of  this  bill  is,  that  it  asks  a  disoovery  not  only  of  such  uots  as  are 
material  to  the  relief  which  is  prayed  by  the  bill,  but  also  a  mscovery  of  veiy  msn; 
facts  which  are  not  in  the  least  degree  material  to  that  relief. 

Very  soon  after  the  bill  was  filed,  a  motion  was  made  to  me  for  the  appointmoit 
of  a  receiver.  One  of  tbe  objections  made  to  that  application  was  the  frame  <A  this 
bill.  I  have  a  perfect  recollection  that  it  was  then  said,  that  this  bill  was  so  much 
a  bill  of  discovery  that  it  was  hardly  fit  or  proper  for  this  Court  to  treat  it  as  a  hill 
for  relief ;  that  was  one  of  the  several  objections  I  had  to  consider.  I  then  thouj|ht^ 
and  I  believe  I  expressed  myself,  that  the  bill  was  improperly  framed ;  but^  notwitb- 
standing  this,  that  the  title  to  the  relief  appeared  to  me  to  be  dear,  and  I  therefon 
granted  the  reoeiver,  and  this  decision  was  aftowards  confirmed  on  a  rehearing  by 
tiie  Lord  Chancellor.  After  this,  the  parties  put  in  their  answers,  and  it  is  porncUy 
clear,  and  is  admitted  by  all  parties,  uiat  the  answers  which  have  been  put  in  do  not 
fully  aoswer  all  the  interrogatories ;  and  it  is  also  admitted,  that  the  answers  which 
have  been  put  in,  are  answers  to  some  part  of  the  discovery,  which,  by  the  DefeodsDti 
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diemwln^  ii  considered  to  be  quite  immaterial  and  irrelevant  to  tbe  relief  which  is 
[SIO]  sought  They  say  they  have  thought  it  right  (and  no  one  can  very  well  dis- 
pute the  moral  propriety  of  what  they  have  done)  to  answer  such  parts  of  the  matter 
immaterial  to  uie  relief,  as  eontained  imputations  on  their  oharaoter,  and  there  they 
■top;  and  they  say  they  intended  to  go  no  further.  Kxceptions  were  filed  to  the 
aosiren,  the  Master  has  overruled  those  exceptions,  and  the  matter  now  comes 
befneme. 

CniBidering  this  Inll,  as  I  do  consider  it,  as  most  improperly  framed  for  the 
parpoM  of  rwef  thereby  sought ;  the  first  question  is,  whether  the  Plaintiff,  under 
Um  drcamsUmces  of  this  case,  is,  by  means  of  this  improper  bill,  to  obtain  a  discovery 
rtidi  he  oould  not  Intimately  have  had  on  a  bill  properiy  framed :  this,  I  appre- 
ksd,  is  really  the  first  question ;  and  the  next  question  is,  whether  the  Court  is  to  be 
tt  entangled  by  teehnicalities  and  form,  as  to  be  prevented  doing  that  which  the 
mI  justice  and  merits  of  the  case  require.  The  object  in  view  is  now  avowed,  though 
it  is  not  stated  io  the  bill ;  the  bill  merely  states  that  a  discovery  of  the  several 
mttera  stated  by  the  bill  is  material  and  necessary  to  the  Plaintiff ;  while  tbe  object 
BOY  stated  is,  that^  with  regard  to  the  proceedings  which  are  taking  place  in  the  Court 
U  kvpeaX  from  the  Ecclesiastical  Court,  it  is  most  material  to  bring  forward  facta, 
irhicD,  if  known,  would  be  taken  into  consideration  by  the  Judicial  Committee,  and 
nost  have  a  material  effect  on  their  decision.  In  the  first  place  I  have  to  observe, 
(hat  io  my  opinion,  a  Plaintiff  has  no  right  to  mix  up  two  such  distinct  matters  in 
ooe  adt ;  he  nas  no  risht  at  the  same  time  to  maintain  a  bill  for  specific  relief,  and 
add  to  that^  a  bill  for  aisoovery  on  a  matter  which  is  quite  distinct  nom  that  specifie 
relief;  that,  I  thixik,  he  has  no  riefat  to  do.  In  the  next  place,  if  this  had  Men  a 
dnqde  bill  of  disoovenr,  it  wonlcT  be  a  matter  of  serious  consideration,  whether,  in 
the  present  state  of  things,  this  Court  has  jurisdiction  to  entertain  such  a 

IhU.  The  Judicial  Committee  of  tbe  Privy  Council  has,  no  doubt,  under  the  Act 
d  Fariiament  by  which  it  is  created,  a  right  to  ask  for  and  claim  new  evidence  and 
new  information  in  respect  of  the  subject  on  which  it  is  to  adjudicate ;  it  may  do  so 
if  it  thinks  fit,  and,  however  strange  it  may  seem  to  our  notions  of  the  functions  of 
a  Coart  of  Appeal,  that  the  Court  should  nave  the  means  of  constituting  a  new  case 
on  which  it  may  adjudicate,  and  on  which  adjudication  there  is  no  appeal  whatever, 
■till  the  Act  of  ParUament  gives  to  that  Court  autiunity  to  call  for  fresh  facte,  to 
direct  issues,  and  to  make  inquiries ;  but  has  it  ever  been  supposed  or  imagined  that 
10  Appellant  in  the  Privy  Council  has  a  light,  without  any  previous  order  or  sanction 
of  diat  Courts  to  addnee  fresh  evidence  which  that  Coort  must  otmsiderf  If  there 
is  to  be  fresh  evidence  gone  into,  and  if  there  is  to  be  new  inquiry,  is  not  the  neces- 
■r^  for  it  to  be  first  decured  by  the  Court  itself  7  Can  a  party,  without  leave,  and 
before  the  Court  itself  demands  further  evidence,  or  thinks  fit  so  to  direct,  say  he 
hu  a  right  to  i>roduce  new  evidence,  nay  further,  that  the  Court,  when  it  is  pro- 
duced, must  receive  it  1  I  apprehend  he  has  no  such  right.  It  has  been  observed, 
ud  I  believe  with  perfect  truth,  that  no  Judge  sitting  in  that  Court  on  an  appeal, 
hu  ever  yet  thought  it  a  proper  exercise  of  his  discretion  to  call  for  such  new 
evidence ;  no  instance  has  been  stated  where  any  further  evidence  has  been  produced ; 
ud  it  certainty  appears  to  me  that  a  party  without  leave — ^without  a  previous  adjudi- 
ation,  or  order  of  tJie  Court — has  no  right  to  say  that  fresh  evidence,  at  bis  demand, 
M  be  produced. 

The  case  mij^t  certainly  have  been  differm^  if,  on  the  consideration  of  such 
mdenee  as  was  before  it^  the  Judicial  Committee  had  dedded  tiiat  it  was  neocssary 
iorthe  justice  of  the  case  to  produce  fresh  evi-[612Tdence;  but  even  if  an  order  of 
As  ¥nvy  Council  had  been  made,  I  must  own  I  should  have  hesitated  before  I  came  to 
tte  ooncluBion  that  this  Court  has  jurisdiction  to  act  in  aid  of  such  an  adjudication, 
in  affording  discovery.  It  is  not  necessary  to  oome  to  a  conclusion  on  that  question 
OB  tiie  one  side  or  the  other ;  but  I  cannot  help  saying,  as  at  present  advised,  that  a 
desiring  to  produce  evidence,  but  having  no  oraer  of  the  Judicial  Committee 
w  that  purpose,  baa  not  a  right  in  this  Court  to  file  a  bill  of  discovery  for  that 
nidenee,  on  a  mere  speculation.  For  anything  that  appears  to  the  contrary,  the 
Judicial  Committee  may  be  perfectly  satisfied  with  tiie  evidence  adduced  in  the  Court 
Wow,  and  vagjat  think  fit  to  decide  on  that  evidence,  notwithstanding  a  bill  of  dia* 
oorery  bad  been  filed  and  answered  in  this  Court.   I  say  it  is  not  necessary  to  decide 
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on  these  pointe,  because  I  have  only  to  look  at  the  particniar  nature  of  this  eaie  u 
it  is  stated  on  the  biiL 

The  only  difficult  I  have  had  in  the  c(»isiderati(m  of  this  oaae,  from  tin  fint 

opening  of  it,  is  this,  that  the  Defendants  have  submitted  to  answer,  and  have  pertly 
answered  these  very  interrogatories,  and  then  it  oomes  to  what  I  have  allnded  to 
before,  that  when  the  Court  sees  the  discovery,  ought  not,  under  the  circunutaDces 
stated  to  be  afforded,  when  it  is  apparent  that  the  subject  of  discovery  is  wholly  and 
altogether  immaterial  to  the  relief  sought  by  the  bill,  is  it  to  be  so  bound  by  tedrni- 
calities,  as  that,  because  the  party  has  answered  at  all  he  must  be  held  bound  hi 
answer  completely  1  That  is  a  question  which  I  admit  has  created  some  difficulty  in 
my  mind.  1  do  not  pronounce  my  opinion  on  it  without  some  hesitation ;  but  I  am 
of  opinion  I  ought  not  to  compel  the  party  to  answer  completely,  because  he  hM 
answered  as  far  as  he  has  done ;  and  being  of  that  opiaioUf  and  that  the  diseovfliy 
thereby  sought  is  wholly  immaterial  [61^  and  irrelevant  to  any  purpoaes  that  on 
be  answered  in  this  Court.  I  think,  that  under  these  ciroumstanoes  die  Muter 
came  to  a  sound  conclnsion,  and  that  I  ought  to  overtnle  the  exoeptiona  to  his  report. 
(See  7%e  Barm  de  Fauhtra  v.  Dawes,  post!) 


[513]  Hood  v.  Phillips.   F^.  9, 11, 1841. 

Where  the  same  jperson  becomes  absolutely  entitled  to  an  estate  and  a  sum  of  mooej 
chaiged  upon  it,  the  charge  will  be  deemed  ffictinguiahed,  anleas  it  appears  thst  tu 
owner  intended  otherwise. 

For  the  purpose  of  shewing  the  intention,  evidence  direct  and  presumptive  may  be 
resorted  to.  A  trsnsfer  to  a  trustee  must  be  considered  as  one  of  tiie  groondi 
rebutting  the  inresumpticsi  ot  mei;ger ;  but  does  not  amount  to  deoiaive  evidence 
afisdnst  we  presumption. 

A.  B.,  the  owner  in  fee  of  an  estate  paid  off  a  mortea^  in  fee  existing  od  it, 
which  in  1807  was  transferred  to  a  trustee,  in  trust  for  A.  B.,  her  "  heirs,  executon^ 
administrators,  and  assigns,  respectively ; "  and  the  trustee  covenanted  to  oodtct 
to  A.  B.,  her  heirs,  or  assigns,  or  unto  such  other  person  or  persons,  and  in  fsaa 
manner  and  form  as  A.  B.,  her  heirs,  executors,  aaministrotora,  or  assigns  should 
direct  A  B.  devised  the  estate  to  a  trustee  to  pay  certain  specified  legacies,  sod 
subject  thereto,  she  devised  it  to  C.  D.  in  fee,  and  upon  or  for  no  other  use,  troat) 
intent,  or  purpose  whatsoever."  A.  K  died  in  1832.  Held,  that  the  Toattffff 
had  merged. 

The  question  in  titdt  case  was,  whel^w  a  nuntgage  in  fee  for  £600,  conveyed  on 
certain  txnsts  for  the  benefit  of  the  owner  <rf  the  equity  ol  redemption,  had  beoanu 
merged. 

In  1730  the  owner  of  an  estate  oaUed  East  Hook,  mortgaged  it  in  fee  for  the  sam 
of  £500. 

On  the  26th  of  February  1807  this  mortgage  was  in  consideration  of  £dO0  tasra- 
ferred  to  John  Phillips,  who,  on  the  following  day,  executed  a  declaration  of  txoA, 
whereby  he  declared  that  t^e  £500  paid  for  the  transfer  of  the  mortgage,  was  the 
money  of  Elizabeth  Lort  (who  waa  then  the  owner  in  fee  of  the  East  Hook  estate), 
and  uiat  his  name  had  been  used  in  trust  only,  and  to  and  for  the  sole  and  only 
proper  use,  benefit,  and  behoof  [514]  of  said  Elicabeth  Lort^  km  heira,  eoBOSlm, 
admktutnUortj  and  assigns  respectively,  and  to  and  for  no  other  use,  intent^  or  purpcie 
whatsoever.  And  John  Philhps  thereby,  for  himself,  his  hein,  ezeoutors,  uid  admuiis- 
tratora,  oovenuited  with  Eliabeth  Lort^  her  heira^  execntor^  administrators,  sod 
assigns,  that  he  and  his  heirs  would,  at  any  time  or  times  thereafter,  at  request) 
cost,  and  chai^  of  the  said  Elizabeth  Lort^  her  heirs,  executors,  administratOTB,  <x 
assigns,  well  a^  sufficiently  convey,  assign,  and  assure  all  and  singular  the  heredita- 
ments and  premises,  with  their  appurtenances,  "unto  the  said  Mizabeth  Lort,  lier 
heirs  or  assigns,  or  unto  suoh  oth«:  pawn  or  persons,  and  in  such  manner  and  form 
as  the  said  Elizabeth  host,  her  heira,  executors,  administrators,  or  assign  ahonM 
direct  or  appoint." 

Elizabeth  Lort  continued  seised  of  t^e  estate,  and  by  hw  will,  dated  in  1829^  she 
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dernnd  it  to  tbe  Defendant,  John  Lort  Phillips,  in  fee,  upon  trust  to  pay  an  annuity 
of  £20  a  year  to  his  brother  for  life,  and  upon  trust  to  raise  XIOOO  for  certain  persons 
named  io  the  will.  The  will  then  proceeded  as  follows And  subject  unto  and 
diiraed  with  the  ^yment  of  l^e  said  annuity  of  £20  unto  the  said  James  Phillipa  for 
Ui  Us  as  aforesaid,  and  of  the  said  five  several  sums  of  £200  each  as  herein- 
before mrationed,  and  all  expenses  whatsoever  in  any  way  incident  to  the  ezecutioa 
of  the  aforesaid  trusts,  I  give  and  devise  the  same  messuages,  hereditaments,  &c, 
BDto  and  to  the  use  of  my  godson,  Peregrine  Lort  Phillips,  his  heirs  and  assigns  for 
erer,  aod  upon  or  for  no  other  use,  trust,  intent,  or  purpose  whatsoever ; "  and  she 
gn«  her  lenduary  personal  estate  to  the  two  Plaintiffs. 
The  testatrix  died  in  1832. 

[nS]  The  Plaintiffs,  the  residuary  legatees,  by  this  bill,  prayed  to  have  it  declared 
tkit  the  £500  was  a  subsisting  charge  on  the  property,  ana  to  have  the  same  paid  or 
tbe  mor^tge  foreclosed. 

Ut.  Kindersley  and  Mr.  Lewis,  for  the  Flaintif&>  contended,  that  tbe  testabriz 
hd  kept  the  diaige  on  foot  for  the  benefit  of  her  personal  esti^  That  the  ordinary 
pesnmption  was  rebnttedf  hy  her  proouiing  a  traosfer  to  a  trustee  and  not  to  hwsel]^ 
sod  e^Mcially  by  the  dedaration  ot  tnat  for  her,  her  heirs,  executors,  administrators) 
aod  aangns  respectively ;  and  by  the  oovenant,  whereby  the  trustee  covenanted  with 
her,  bar  txeattors  and  administnUors^  to  convey  to  such  other  person  as  she,  her  heirs, 
aemtfin,  admnittrators,  or  assigns  should  direct  They  cited  Duke  of  Chamdm  v.  TaJbU 
«  P.  W.  p.  605),  Donisthorjie  v.  Porter  (2  Eden,  162),  Oxenden  v.  Lord  Compton  (2  Ves. 
jnn.  69),  Forbes  v.  Mog^  (18  Ves.  384),  Trevor  v.  Trevor  (2  MyL  &  K.  675),  Earl  of 
iMMgiam  v.  Hobart  (3  Swan.  p.  199),  Thomag  v.  KemetfS  (2  Vem.  348),  Chester  v. 
FiU«(l  Amb.  246). 

Hr.  Pemberton  and  Mr.  Pitman,  for  the  devisee  of  the  estate.  Where  a  person 
havi^  ao  absolute  interest  in  an  estate,  pays  off  a  charge,  it  is  extinguished,  unloBS 
no  can  dearly  shew  the  intention  that  the  charge  should  be  kept  alive.  This  may 
le  dme  by  express  declaration,  or  from  inferenoe  uising  &om  the  great  advantage  to 
tbe  ptrty  in  keeinng  the  charge  alive  for  his  benefit  It  is  impossible  to  sum^est 
■sytliiog  Uke  an  express  declaration  in  this  case,  tiiat  the  charge  should  be  kept  aSve, 
■sd  there  is  no  possible  purpose  to  be  answered  in  preserving  the  charge  independent 
pin  of  the  estate.  The  covenant  in  the  dedarataon  of  trust  is  to  convey  the  estate 
to  xn.  Lort,  her  heirs  and  assigns,  or  to  such  other  person  as  she,  her  heirs,  executors, 
adminis^tors,  or  assigns  should  direct. 

They  argued  that  uie  terms  of  Mrs.  Lort's  will  were  conclusive  on  the  point ;  for 
lie  devises  expressly,  subject  to  certain  charges,  "  and  upon  or  for  no  other  use,  trust, 
iMoit,  or  purpose  whatever ; "  this  excludes  the  possibility  of  her  intending  the  devisee 
to  take,  subject  in  addition  to  a  mortgage  of  £500.  They  cited  Tyler  v.  Lake  (4  Sim. 
AOUg  v.  MUU$  (1  Sim.  298),  Parrif  v.  fFri^  (1  S.  &  S.  369,  and  6  Russ.  142}. 

Mr.  O.  Tamer  aiid  Mr.  Bevir,  for  the  representatives  of  John  Phillips  toe 

Mr.  fVeeling,  for  John  Lort  PhilUps  the  trustee. 
Mr.  Kindersley,  in  reply. 

FA.  11.  The  Master  of  the  Bolls  [Lord  Laugdale].  In  this  case  the  testatrix, 
Hn,  Elixabeth  Lort,  was,  in  her  lifetime,  entitled  to  an  estate  called  East  Hook,  and 
vu  also  entitled  to  the  sum  of  £500,  charged  on  the  same  estate  by  way  of  mortgage. 
Br  her  will  she  devised  the  estate,  subject  to  certain  charges,  to  the  Defendant 
Pen^ne  Lort  Phillips  in  fee ;  and  she  gave  the  residQe  of  her  personal  estate  to  the 
flai^ifi,  Elizabeth  Hood  and  Mary  Saunders. 

The  Plaintiffs  insist  that  the  mortgage  was  kept  up  as  a  distinot  ohaige,  and  th^ 
^ua  the  £500  as  part  of  the  testatrix's  personal  estate. 

QttTJ  The  Defendant,  Pere^^rine  Lort  Phillips,  uisiitB,  that»  as  the  estate  aod  the 
ihiqp  uereon  bdonged  to  tbe  same  person,  the  charge  ou^t^  in  this  Courts  to  be 
leased  mwged  in  the  inheritance. 

And  the  only  question  in  the  cause  is,  whether  the  mortgage  for  £500  was  a 
•slaiRting  chaive  at  the  death  of  the  testatrix. 

The  generu  rule  in  such  cases  is  not  in  dispute.  If  the  same  person  becomes 
i^wdatsly  entitled  to  an  estate,  and  to  a  sum  of  money  which  is  char^^  upon  it,  this 
Court  wul  deem  the  charge  to  have  become  merged  in  t^e  estate,  or  to  hare  become, 
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exdnguished  ;  unless  it  shall  appear  that  the  ovner  of  the  estate  and  of  tiie  efa&rge 
intended  otherwise. 

For  the  purpose  of  shewing  the  intention,  evidence  direct  and  presumptive  wmj 
be  resorted  to ;  and  the  Plaintiffs  allege  it  to  be  clear,  that  the  testatrix  did  not 
intend  to  pay  off  the  mort^ige  for  Uie  purpose  of  relieving  the  estate  or  [voperty  <n 
which  it  was  charged,  but  tor  the  purpose  of  keeping  a  pwtion  of  her  perKxial  eatit» 

so  invested. 

The  mortgage  was  of  veiy  long  standing,  and  in  February  1807  was  vested  in 
Henry  Davis,  wno  was  entitled  to  tiie  estate  in  fee,  subject  to  redemption  on  payneot 
of  £600.   Mrs.  Lort  was  absolutely  entitled  to  tiie  equity  of  redemption. 

The  money  was  then  pud  off  by  Mrs.  Lort ;  and,  on  that  oooasion,  Hemy  Dm 
conveyed  the  estate,  not  to  her,  but  to  John  Phillips,  by  a  deed  to  which  uie  wm 
no  party,  and  in  which  it  was  expressed  that  die  mort^;age  was  paid  off  b^  Phillipi; 
and  that,  in  con-[618]-8ideration  thereof,  the  estate  was  conveyed  to  lum  in 
subject  to  redemption  on  payment  of  the  mortage  money  to  him.  On  the  following 
day,  however,  the  26tfa  Februaiy  1807,  John  Phillips  executed  a  deed-poll,  wherel^ 
he  declared  that  the  money,  vrith  which  the  mortgage  was  paid  off,  was  not  hii,  m 
Mrs.  Lort's ;  and  that,  in  the  deed,  his  name  was  usw  only  in  trust  for  her ;  awl  hf 
the  deed  it  was  expreued  that  he  covenanted  with  her,  her  executors,  administratoL 
and  assigns,  that  he  would,  at  her  request,  convey  the  estate  to  her,  her  hein  ud 
assigns,  or  unto  such  other  person  as  die,  her  heirs,  executore,  administnton,  <r 
assigns  should  direct. 

In  ^is  case,  Uierefor^  the  owner  of  the  estate  paying  off  the  charge,  caused  a  cos- 
vOTonoe  to  be  so  made,  as  not  l^jally  to  extinguish  the  charge.  The  legal  estate  m 
left  outstanding,  and  this  was  contended  to  be  conclusive  evidence,  that  Mis.  Lort 
intended  the  cuu-ge  to  be  kept  on  foot  for  the  benefit  of  her  personal  estate ;  and 
rather,  because  of  the  introduction  of  the  words  "executors  and  adnuni8trat(N« " into 
the  deolaration  of  trust. 

The  presumption  being,  that  when  the  owner  of  an  estate  pays  off  a  charge,  hi 
does  it  for  the  relief  of  tne  estate,  a  cotemporaneous  transfer  of  the  chai^  to  a 
trustee  must  be  considered  as  one  of  t^e  grounds  upon  which  the  presumption  maf 
be  rebutted :  but  no  instance  hfts  been  cited  in  which  such  a  transfer  has  of  itself  bea 
held  to  be  decisive  evidence  against  the  presumption,  and  I  am  of  opinion  Uiat  A 
ought  not  to  be  so. 

The  object  is  to  collect  the  intention :  and  we  must  look  at  all  the  ciroamstanM 
of  the  case,  at  the  transT6191-f  er,  at  the  trusts  declared,  and  at  the  subsequent  condurt 
of  the  party.  Even  if  Mrs.  Lort  had  intended  in  1807  that  the  obarge  should  U 
continued,  the  money  and  estate  being  her  own  absolutely,  she  was  at  liberty  at  af 
time  to  change  her  mind,  which  might  have  been  different  in  1829,  when  shemadebr 
will,  and  in  1832  when  she  died. 

In  this  case  Mrs.  Lort  was  not  content  with  merely  causing  the  mortgage  to  lit 
transferred  to  John  Phillips,  she  also  caused  a  declaration  of  trust  to  be  execatad. 
It  is  said,  that  at  the  time,  her  dear  intention  was  to  keep  the  mortga^  on  fools 
and  yet  she  has  not  said  so;  the  declaration  is  silent  as  to  that,  and  her  mtentioDiB 
that  respect  (supposing  it  to  be  such  as  is  alleged),  is  left  as  matter  of  impltcatiiiB 
and  inference,  from  the  mere  fact  of  the  transfer  and  the  use  which  is  made  of 
words  "executors  and  administrators"  in  the  deed.    I  am  unable  to  adopt  thi 
reasoning  which  leads  to  the  inference  insisted  on  by  the  Plaintiff.   It  appsfn  ^ 
me,  that  if  she  really  had  intended  to  keep  tiie  charge  on  foot,  the  deduatiw 
trust  was  an  occasion  on  which  the  intention  must  have  been  clearly  and  unequivoei 
expressed,  and  the  absence  of  any  mention  of  the  trust  on  which  the  nuHiey  wu 
be  held,  or  the  mode  in  which  it  was  to  be  applied,  appears  to  me  to  afford  evidei 
in  support  of  the  ordinary  presumption  far  outweighing  any  evidence  agaiut  t 
presumption,  which  the  use  of  the  words  "ezeeutora  and  administrators'*  in 
ill-drawn  deed  ma^  be  supposed  to  afford. 

There  is  nothing  to  shew  that  Mrs.  Lort  had  any  interest  in  keeping  up  1 
charge,  and  thinking  that  the  transfer  of  the  mortgage  and  the  declaration  of  tn 
taken  together,  do  not  afford  sufficient  evidence  to  rebut  the  ordinary  presnmpti 
that  she  paid  off  the  {jSOO']  chu-ge  to  relieve  the  estate,  it  does  not  appear  to  me  to 
material  to  consider  what  advice  or  what  motive  induced  her  to  cause  the  tranter 
be  made  as  it  was. 
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Tweoty-two  years  elapsed  between  this  transaction  and  the  date  of  the  will,  and 
in  the  will  no  mention  whatever  is  made  ot  the  mortgage  money.  Being  the 
owner  of  the  estate,  and  of  the  supposed  charge  upon  it,  she  devises  the  estate  to 
JAn  Lort  Phillips  in  fee,  on  trust  to  pay  an  annuity,  and  to  ruse  certain  sums  by 
«de  or  mortgage,  and  subject  to  those  charges  and  ^e  expense  of  executing  those 
tnuta,  she  gives  the  estate  to  Perc^ae  Lort  Phillips,  his  heirs  and  assigns  for  ever ; 
and  die  adds  the  words,  "  and  upon  or  for  no  other  use,  trust,  intuit^  or  purpose 
vbitsoever." 

It  is  very  difficult  for  me  to  suppose  that  the  testatrix  using  these  words, 
istoiiled  the  estate  given  to  her  devisee,  to  be  subject  to  a  clum  by  her  residuary 
kgit«e  for  a  sum  of  £600  charged  on  that  estate.  What  the  Plaintiffs  want,  is 
pmf  of  intention  to  rebut  the  orainary  presumption  in  such  cases ;  and  the  occasion 
of  making  the  will  was  such  as  to  make  it  probable,  to  say  the  least,  that  the 
teitatrix  would  have  distinctly  and  unequivocally  expressed  the  intention  if  she  really 
kdit 

If  the  charge  had  belonged  to  another  peraon,  it  would  have  been  in  no  way 
affeeted  By  the  terms  of  the  devise ;  and  even  in  this  case  (the  charge  belonging  to 
tbe  tettateiz),  I  do  not  think  that  ^e  silence  of  the  will  on  the  subject  of  Uie  charge 
.  IB  itself  eradosive.  But  it  corroborates  the  impression  afforded  by  the  otiier  ciroum- 
lUnees  of  this  case ;  and,  on  the  whole,  I  am  of  opinion  that  there  is  no  sufficient 
evideQee  to  rebut  the  [621]  presumption  that  iAna  lady,  having  paid  off  the  mortgage, 
mtended  to  extinguish  the  charge. 

DiradsB  the  bul,  with  costs. 

[021]  Wrknch  v.  Jutting.   Feb.  13, 1841. 
[S.  G.  5  Jur.  145.] 

:A  testator  bequeathed  to  A.  his  household  furniture  and  other  like  things,  "  and  all 
otha  goods  of  whatever  kind,"  and  he  appointed  that  certain  speomeid  monies 

'  iboald  be  divided  as  follows,  after  all  his  debts  shoold  be  paid  off,  He  then 
■peeified  oertain  legacies,  and  proceedec^  "&rM  or  four  thousand  pounds,  or 
whatever  remaining  sum  or  sums  to  A."  Held,  that  A.  did  not  take  the  gener^ 
residue. 

The  question  in  this  cause  turned  on  the  will  of  Jacob  Wrench,  which  was  expressed 
H  follows :  "  I  give  and  bequeath  all  my  household  furniture,  plate,  linen,  books,  china, 
pietores,  and  Si  other  goods  of  whatever  kind  unto  Margaret  Petronella  Jutting  of  Na 
I  Grovehill  Terrace,  Oamberwell,  and  appoint  J.  H.  Jutting  of  the  same  place  sole 
exeeator,  and  that  the  money,  outstanding  or  book  debts,  the  remaining  sum 
Btuettled,  left  me  by  my  late  father,  and  also  what  may  be  forthcoming  from  the 
«ut6  of  the  late  firm  of  Turner  &  Wrench,  now  in  the  hands  of  Mr.  Adams  of 
Bridewell,  be  divided  as  follows,  after  all  my  debts  are  paid  off,  £60  Rev.  T.  W. 
Vreodi  for  board  and  lodging;  XlOO  Diana  Maria  Matilda;  £50  Julia  CSiarlotto 
;Wood;  £100  Mrs.  Shyring;  £100  Aged  Pilgrim  Society  ;  3  to  £4000,  or  vihatesa 
nmmng  mm  or  mnu,  to  my  beloved  Market  PetroneUa  Jvmng." 

The  testator  died  in  October  1837.  It  appeared  that  he  had  other  personal 
I  property  besides  that  specified  in  his  will,  consisting;  priDcipally  of  money.  The 
I  fmtion  was,  whether  the  will  contained  a  general  residuary  ^ft  to  Miss  Jutting. 

Mr.  Pemberton,  Mr.  Stuart,  and  Mr.  Craig,  for  the  Plaintiffs,  who  were  the  next 
^  kiQ  of  the  testator,  contended,  that  the  general  residuary  estate  was  undisposed 
PSS]  oi.  That  it  would  not  pass  by  the  word  "goods"  in  the  first  clause,  which 
>dkted  to  fumitore  and  other  things  Qusdem  generis,  nor  by  the  words  "  remaining 
wn  or  sums,"  which  referred  only  to  the  remainder  of  the  property  just  previously 
^edfically  bequeathed,  for  t&ey  alone  were  directed  to  be  "divided  as  follows." 

They  cited  Ommanney  v.  Butcher  (Turn.  &  Buss.  260),  where  it  was  held  that  the 
iwdoe  did  not  pass  by  the  words  "in  case  there  is  tmy  money  remaining,  I  should 
*iih  it  to  he  g^ven  to  priv^  charities,"  and  WUde  v.  wMsmeyer  (5  Ves.  811). 

Ur.  Eindersley  and  Mr.  Purvis,  amtrh^  contended,  that  the  general  residue  passed 
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to  the  Defendant  Misa  JuttinGr,  either  under  the  words  "  all  other  goods  of  whatever 
kind,"  in  the  former  part  of  the  will,  or  under  the  words  "  whatever  remaining  Bom 
or  sums  "  in  the  latter.  In  Legge  t.  AsgiU  (Turn.  &  Russ.  265,  n.)  the  residue  mi 
held  to  pass  under  the  words  "money  left  unemployed,"  so  everything  would  be 
included  in  the  Ecclesiastical  Court  under  tiie  words  "  bona  notc^ia."  They  abo  oted 
the  following  cases,  Camj^U  t.  Pnseott  (15  Ves.  600),  MiteheU  v.  MUehdl  <6  Had.  69X 
KendaU  v.  Kendall  (4  Rues.  360),  JmoU  v.  Arnold  (2  Myl.  &  K.  365),  Boys  v.  Mor^u 
(3  Myl.  &  Cr.  661),  Leiffhion  v.  BaUie  (3  Myl.  &  K.  267),  Domm  v,  Mtom  (2  Keen, 
14),  Rogers  r.  2%onm  (2  Keen,  8). 

The  Mastbr  of  thb  Rolls  (without  hearing  a  reply).  There  is  some  obscniitj, 
but  we  must  oollect  the  testator's  meaning  from  all  the  words  of  the  will.  The  inteo- 
tion  imputed  to  the  testator  by  the  Defendant  is,  that  he  intended  to  give  her  everything 
he  had  in  the  [523]  world,  subject  to  the  payment  of  his  debts  and  legacies,  if  that 
were  his  intention,  the  way  in  which  he  expresses  himself  is  this  [his  Lordship  resd 
the  will],  he  does  not  direct  the  legacies  to  be  paid,  and  then  give  to  the  Defend&Dt 
all  the  rest,  bat  he  distinguishes  a  particular  part  of  his  property  from  all  the  rest, 
and  directs  it  to  be  divided,  after  aH  hia  debts  are  paid,  between  certain  legatees  in 
the  amounts  stated,  Kod  gives  £3000  or  JE4000,  or  whatever  remaining  sam  at  suu 
to  the  Defendant.  In  the  former  part  of  the  will  he  had  given  her  the  furmture, 
"and  all  other  goods  of  whatever  kind."  It  is  not  necessary  to  say  what  would  be 
the  effect  of  these  words  ;  if  they  had  stood  by  themselves  and  if  this  were  t^e  onljr 
clause  in  the  will,  there  would  be  strong  reason  for  extending  their  operation ;  but 
that  he  did  not  intend  all  his  estate  to  pass,  is  shewn  by  his  subsequently  stating  what 
were  his  intentions  as  to  a  particular  part  of  it.  It  has  been  argued,  that  he  excepted 
certain  pecuniary  legacies  from  his  ^neral  gift  to  the  Defendant  in  the  latter  part  of 
his  will,  and  that  he  did  not  otherwise  desire  to  extend  the  exception,  but  when  it  is 
once  shewn  that  he  did  not  intend,  by  the  first  words,  to  give  everything,  they  most 
then  be  in  some  way  restricted. 

I  tiiink,  on  the  whole,  that  these  words  cannot  have  the  enlarged  meaning  attributed 
to  tiiem  by  the  Defendant.  The  testator  bv  the  latter  clause  separates  diree  eevenl 
portions  of  his  property :  his  book  debts,  the  sum  unsettled  by  his  father,  and  wbA 
may  be  forthcoming  from  the  late  firm,  and  having  specified  them,  he  says  they  an 
to  be  divided  as  follows,  after  payment  of  his  debts,  and  having  directed  the  particular 
sums  to  be  given  to  the  legatees  named ;  he  gives  "  £3000  or  £4000,  or  whatever 
remaining  sum  or  sums "  to  the  Defendant.  I  cannot  extend  the  meaning  of  these 
latter  words  beyond  the  particular  sum  here  mentioned. 

[624]  It  was  properly  asked,  why  did  the  testator  enumerate  those  partieuUr 
sums  at  all  t  There  could  be  no  reason,  unless  he  intended  them  alone  to  be  subject 
to  the  disposition  in  that  clause.  I  think  that  tiie  general  r^idue  is  undisposed  of 
and  belongs  to  the  FlaintifiB,  the  next  of  kin. 


[624   SiDSBOTHAM  V,  Babringtoh.   Feb.  16, 1841. 
[B.  C.  4  Beav.  110 ;  5  Beav.  261.   See  Fraaer  v.  ^0012,  1845,  8  Bear.  342.] 

Proceedings  in  insolvency  are  not  superseded  by  a  subsequent  bankruptcy  founded  oo 

an  act  of  bankruptcy  prior  to  the  insolvency. 
A.,  who  possessed  a  r^  estate,  committed  an  act  of  bankruptcy ;  he  afterwards  took 

the  benefit  of  the  Insolvent  Debtors  Act,  and  was  subsequently  declared  bankrupt. 

Held,  that  the  assignees  in  bankruptcy  could  not  make  a  good  title  to  a  real  estate 

of  the  bankrupt :  that  the  estate  was  vested  in  the  assignees  of  the  insolvency,  and 

that  the  objection  was  one  of  tatle  and  not  of  conveyance. 
The  Court  wiU  not  determine  a  question  between  the  parties,  on  admission  at  facts 

on  which  they  reserve  to  themselves  the  right  of  afterwards  adducing  evidenee. 

William  Barrington,  who  was  possessed  of  a  life  interest  in  a  freehold  estate,  com- 
mitted an  act  of  bankruptcy  in  April  1829,  and  afterwards,  on  the  21st  of  April 
1829,  he  conveyed  the  estate  to  Mr.  Skirribt,  in  trust  to  sell  for  payment  of  certain 
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debtB^  and  to  pay  the  residue  to  him  William  Barrington.  At  the  time  of  this  oon- 
Trance  the  esta^  stood  mortgaffed  to  Mr.  Royde. 

In  December  1829  William  Barrington  was  imprisoned  for  debt,  and  in  April 
1830  he  took  the  benefit  of  the  Insolvent  Debtors  Act  (7  G.  4,  c  67),  and  eicecuted 
the  osual  oonreyance  of  his  pn^perty  to  the  official  assignee,  bat  no  regular  assignee 
was  tben  appointed. 

Od  the  22d  of  February  1833  William  Barrington  was  declared  a  bankrupt,  and 

Plaintifi'  was  appointed  his  assignee.  The  property  was  sold  by  the  [625]  Plaintiff 
to  the  Defendant  William  Barrington  the  younger,  who  having  refused  to  complete 
In  purchase,  a  bill  for  specific  performaoce  was  filed  against  him,  and  a  reference  as 
to  toe  title  made  to  the  Master.  (See  ExparU  Barrington  and  Expatie  Sidebofham,  3 
Dnol  ft  Ch.  818,  4  Deac.  &  Ch.  461,  1  Deao.  3, 1  Mont.  &  Ayr.  669,  2  Mont,  ft  Ayr. 
146.)  The  Master's  opinion  being  against  the  tide,  the  matter  now  came  before  the 
Cmut  by  way  of  exoei^oD  to  his  report. 

Tlie  pnrooase-money  was  admitted,  for  the  purpose  of  this  disoossion,  to  be  more 
tbo  raffieient  to  pay  all  the  creditors  under  the  insolvency,  bat  the  parties  reserved 
to  themselves  the  right  of  adducing  evidence  thereon. 

Mr.  Pember^n  and  Mr.  Teed,  for  the  exceptions,  and  in  support  of  the  title  con- 
tended, first,  that  the  fiai  in  bankruptcy  wholly  superseded  the  insolvency. 

Secondly,  that  the  assignees  and  creditors  under  the  insolvency  must  be  considered 
io  the  nature  of  incumbrancers,  and  subject  to  their  claims,  as  mere  trustees  for  the 
angness  and  creditors  under  the  bankruptcy;  that  the  objection  would  then  be  one 
d  ooDvtgranee  and  not  of  title ;  Toumsend  t.  Chaaipentown  (1  Y.  ft  J.  449),  Lord  Bray- 
h«i$.v,  IndCM  (8  Yes.  436). 

Tfairdly,  that  the  laeolvenOT  could  not  overreaeh  the  voluntary  deed  to  Skirritt, 
the  deed  having  been  executed  more  than  three  months  from  the  commencement  of 
the  imjffisonment,  7  G.  4,  c  67,  s.  32,  but  that  [626]  the  bankruptcy  did  overreach 
that  deed,  because  the  act  of  bankruptcy  took  place  prior  to  its  execution.  That 
mueqtiently  the  assignees  in  bankruptcy  took  the  estate,  interest,  and  power  conveyed 
to  Skuritt,  and  had  priority  over  the  assignees  in  the  insolvency. 

Mr.  Eindersley  and  Mr.  Bethell,  conMt.  The  estate  and  interest  of  the  assignee 
under  the  insolvency  ia  still  subsisting ;  Ex  park  ShuMeworih  (2  Gl.  &  J.  68) ;  this 
also  appears  from  the  thirteenth  section  of  nte  Insolvent  Act.{l)  The  Plaintiff,  as 
WBB  observed  by  the  Master  when  the  ease  was  befm  him,  has  «AA  the  estate  of 
mother  man,  uid  then  c^ers  to  get  him  to  oonfirm  tAie  sale ;  this  Court  has  never, 
mder  such  circumstuices,  enforced  the  contract.  The  property  being  vested  in  the 
uwMe  in  insolvenoy,  can  only  be  add  aocording  to  we  formalities  prescribed  by 
the  Insolvent  Act  /7  G.  4,  o.  67,  s.  20). 

[BS7]  The  instuvent  assignee  is  not  a  trustee,  he  is  not  in  an^  way  under  the  eon- 
trol  of  the  Plaintiff  the  objeotion,  therefOTe^  goes  to  the  ^tJe,  and  not  to  the 
anveyimce. 

The  deed  to  Skirritt  is  valid  as  against  the  Plaintiff,  unless  it  were  fraudulent, 
which  is  not  flnggested. 


(1)  And  be  it  further  enacted,  that  the  filing  of  the  petition  of  every  person  in 
Mtwu  custody,  who  shall  be  subject  to  the  laws  concerning  bankrupts,  and  who  shall 
*PI^7  by  petitioD  to  the  said  Ccmrt  for  his  or  her  disohaige  ftom  custody,  according 
to  this  Act,  shall  be  aeoounted  and  adjudged  an  act  irf  buikraptcy  from  the  time  ot 
flug each  petition;  and  that  any  commission  issuing  against  such  person,  and  under 
*hidi  he  or  she  shall  be  declared  bankrupt  before  the  time  appointed  by  the  said 
Coort,  and  advertised  in  the  London  Cfnzette^  for  hearing  the  matters  of  such  petition, 
or  It  any  time  within  two  calendar  months  from  the  time  of  filing  such  petition,  shall 
lare  effect  to  avoid  any  conveyance  and  assignment  of  the  estate  and  effects  of  such 
person,  which  shall  have  been  made  in  pursuance  of  the  provisions  of  this  Act :  pro- 
vided always,  that  the  filing  of  such  petition  shall  not  be  deemed  an  act  of  bankruptcy, 
nnleas  8uch  person  be  so  declared  bankrupt  before  the  time  so  advertised  as  aforesaid, 
or  witiiin  such  two  calendar  months  as  aforesaid ;  but  that  every  such  conveyance  and 
Msignment  shall  be  good  and  valid,  notwithstanding  any  commission  of  bankrupt 
veder  which  such  person  shall  be  declared  bankrupt  after  the  time  so  advertised  as 
aineaaid,  and  after  the  ex^ration  of  such  two  calendar  months  as  aforesaid. 
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Mr.  Teed,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale],  after  readine  tiie  thirteenUi  seotun 
of  the  7  G.  4  0.  67,  dedded,  that  the  fiU  cud  not  sopersede  tne  insolTenoy,  and  tlut 
the  ooDveyaiioa  to  the  proTisional  aangnee  ia  iiuolTeney  was  good  and  vawi,  and  he 
then  proceeded  as  follows : — 

On  the  other  pointy  it  appears  that  under  tile  deed  of  the  21st  April  1829,  the 
equity  of  redemption  of  this  estate,  it  having  been  previously  mortgaged,  was  coo- 
veyed  to  a  trustee  upon  trust  to  sell  and  to  pay  certain  debts,  and  to  hand  over 
surplus  to  the  bankrupt  Now,  whatever  may  be  the  effect  of  the  Insolvent  Debtwa 
aud  Bankrupt  Act  upon  such  voluntary  deeds,  this  at  least  is  clear,  that  whaterer 
interest  was  vested  in  the  bankrupt  after  the  execution  of  that  deed,  did,  by  operaUon 
of  the  assignment  in  the  insolvency,  become  vested  in  the  assignee  in  the  insolveney, 
and  it  became  vested  in  him  subject  to  the  duties  he  had  to  perfonn.  That  interest^ 
therefore,  now  remains  in  the  insolvent's  assignee  subject  to  the  duties  which,  according 
to  the  Act^  he  has  to  perf wm. 

I  do  not  think  it  is  neeessaty  for  me  to  advert  to  the  difference  between  the  yn- 
visional  and  an  ordinuy  creditor's  assignee,  because  there  is  now  such  a  pertoo  in 
whom  the  estate  is  at  present  vested,  and  when  or  at  [62S]  what  particular  time  it 
became  so  vested,  does  not  appear  to  me  to  be  matenal ;  but  th&  estate  being  n 
vested  in  the  assignee,  and  he  being  subject  to  such  duties,  I  apprehend  it  oannot  be 
considered  as  a  mere  question  of  conveyance. 

I  ^prehend  a  question  of  conveyance  arises  in  this  way.  Where  an  interest  is 
vested  in  a  party  to  secure  a  right,  the  satisfaction  of  which  right  entitles  the  paitj 
who  has  sold  the  estate  to  call  for  a  conveyance,  then  the  Court  considers  it  a  questaoi 
of  conveyance  only,  but  I  think  it  has  never  gone  further  thsji  that.  If  the  estate  be 
vested  in  a  person,  not  for  the  purpose  of  securing  a  right,  but  for  the  purpose  d 
enabling  that  person  to  perform  a  duty  to  oUi««,  then,  until  that  duty  has  beeo 
performed,  there  can  be  no  right  to  eall  tor  a  oonveyuice. 

Now  here  ^ere  is  clearly  a  duty  to  pnform  in  obeying  the  direotaons  which  are 
contained  in  the  Insolvent  Act.  As  to  tiie  value  of  the  estate,  I  eaiiDot  enter  into 
the  consideration  of  it  upon  the  present  occasion.  It  appears  proltfible  that  if  these 
persons  were  amicably  disposed,  they  might,  by  means  of  the  assignee  in  the 
insolvency,  the  assignee  in  bankruptcy,  and  the  insolvent  himself,  make  a  good  tide ; 
they  certainly  coiild  do  so  with  the  assistance  of  the  Insolvent  Debtors  Court ;  how- 
ever the  question  now  is,  what  are  the  rights  and  duties  of  the  parties  with  respect 
to  one  another.  I  am  of  opinion  that^  under  the  eircumstuices,  the  question  is  not 
merely  one  of  conveyance,  but  one  of  title. 

The  other  point  has  been  put  very  ingeniously :  it  is  sud,  that  by  the  effect  of 
the  bankruptcy  and  the  statute,  the  estate  which  the  banlmipt  intended  to  ooanj 
[529]  to  Slomtt  has  now  become  vested  in  the  aasiniee  in  bankruptcy,  and  by  actiog 
under  the  powers  whidi  are  contained  in  the  deed,  the  Plaintiff  can  inu»  a  good  titl^ 
wholly  indepwident  of  the  estate  vhush  had  beoune  vested  in  the  assignee  in  iniol- 
venOT  in  the  meanwhile.   I  cannot,  however,  so  consider  it 

Xt  is  impossible  for  me  to  say,  that  there  is  such  a  right  vested  in  the  assignee  in 
bankruptcy,  that  he  can  make  a  good  title.  Therefore^  think  that  the  ezceptaooB 
taken  to  the  Master's  report  must  be  overruled. 

I  think  it  right  to  say,  that  if  I  had  been  aware  of  the  nattuv  of  this  report  before 
this  matter  was  discussed  I  should  have  declined  to  hear  the  arguments.  The  partiea 
have  agreed,  for  the  purpose  of  argument^  but  not  for  any  ouier  purpose,  to  admit 
certain  facts,  and  reserved  the  right  to  adduce  evidence  on  them.  An  adjudicatiui 
might  have  been  made  by  the  Courts  which  would  have  proved  quite  fruitless ;  for  i 
reference  must  afterwards  have  become  necessuy,  to  inquire  into  the  truth  of  the 
very  facte,  on  which  the  judgment  of  the  Court  was  founded.  The  Court  has  not 
time  to  indulge  in  tike  discussion  of  imaginary  cases,  and  if  I  had  bem  aware  of  it  I 
would  not  have  heard  tiiis  case  on  such  partial  admissions. 
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[680]  Chadwick  vl  Bboadwood.  Maitnk  20,  1841. 

On  oremiliDff  a  plea,  liberty  was  given  to  the  Plaintiff  to  unend,  uid  to  the  Defendant 
to  plead  M  now :  Held,  that  the  Defendant  mi^ht,  by  a  second  plea,  raise  as  a 
defence  objectionB  which  he  had  passed  over  in  his  first  plea. 

Whether  a  negative  plea  can  be  filed  to  a  bill  of  discovery  in  aid  of  an  action  at  law, 
qmere. 

Tib  Plsintiff,  alleging  himself  to  be  son  and  heir  of  A.,  who  was  the  son  and  heir  of 
K,  who  was  the  son  and  heir  of  C,  who  was  the  eldest  brother  of  D.,  who  was  the 
bdur  oi  E.,  t^e  deoeased  owner  of  an  estate,  and  alli^ng  the  severd  deaoente  and 
Maiii^  filed  a  Inll  of  discovery  in  aid  of  an  aetion  at  u.w.  The  Delendant  pleaded 
Art  R  and  the  I^aintiff  were  not  heirs  of  K,  ami  that  tiie  property  never  descended 
to  Bw,  or  to  A.,  or  to  the  Plaintiff,  and  that  A.  and  the  Plaintiff  were  never  seised, 
"bx  that  D.  had  never  an  elder  brother  C,  and  B.  was  not  son  d  any  C." 
The  plea  was  held  multifarioos,  and  was  overruled. 

Flea  overmled  on  the  ground  of  its  not  being  aoeompanied  by  an  answer  as  to  a  fact 
affiaeting,  as  evidence,  the  truth  of  the  plea. 

This  case,  which  is  reported  mtie,  p.  308,  now  came  on  for  argument  upon  a  second 
plea,  in  the  form  of  a  negative  plea. 

The  Plaintiff  amende  his  bill,  and  which,  so  fu*  as  is  materiid,  stated : — that  all 
the  leases  had  expired  twentv  years  next  before  the  filing  the  bill 

That  on  the  15th  of  Maireh  1768  Sir  Andrew  Chadwic^  died  intestate  as  to  his 
nsl  estates,  and  without  issue. 

That)  upon  die  death  of  Sir  A.  Ghadwick,  the  premises  comprised  in  the  deeds 
of  December  1717  and  July  1720  respectively,  descended  to  the  Plaintiffs  grandfather 
Junes  Ghadwick,  who  was  the  heir  at  law  of  the  said  Sir  A.  Ghadwick,  which  said 
Jotenh  Ghadwick  was  the  eldest  eon  of  James  Ghadwick,  who  was  the  eldest  brother 
d  Ellice  Ghadwick,  who  was  the  father  of  Sir  Andrew  Ghadwick,  and  which  said 
James  Ghadwick  died  in  the  lifetime  of  the  said  Sir  Andrew  Ghadwick,  and  that  the 
Hiintiff*s  said  grandfather  Joseph  Ghadwick,  as  such  heir  at  law,  becune  well  seised 
sad  entiUed  of  and  to  the  said  several  premises  for  an  estate  in  fee-[631]-8imple 
ibwlnte  in  reveraira,  expectant  upon  the  determination  of  the  said  term  of  sixt^ 
and  the  odier  terma  of  yean  sabai^ng  tfaerdn,  and  granted  by  ^e  said  Sir 
Andrew  Chadwick  as  aforesaid. 

That^  on  the  7th  of  Ajnil  1790,  tilie  Plaintiff's  grandfather,  Joseph  Ghadwick,  died 
■■testate  as  to  his  real  estates,  and  thereupon  the  said  several  premises  descended  to 
the  Plaintiff's  father,  Thomas  Ghadwick,  who  was  his  only  son  and  heir  at  law ;  where- 
by Thomas  Ghadwick  became  well  seised  and  entitled  of  and  to  a  like  estate  in  the 
Mne  premises. 

That,  on  the  27th  of  August  1801,  the  Plaintiff's  father,  Thomas  Ghadwick,  died 
intestate  aa  to  his  real  estates,  and  thereupon  the  several  premises  descended  to  the 
PUintiff  John  Ghadwick,  as  his  only  surviving  son  and  heir  at  law,  whereby  the 
naintiff  became  weU  seised,  and  entitled  to  a  like  estate  in  the  said  pemiaes. 

That  the  said  term  of  sixty  years  OEpired  on  the  24th  of  Jane  1826,  or  about  that 
time,  and  that  the  other  terms  of  years  granted  by  the  said  Sir  Andrew  Ghadwick  as 
ifoKsaid  respectively,  ex]Hred  at  some  time  or  times  witiiin  two  years,  either  prior 
or  nhseoaent  to  the  24th  of  June  182B. 

The  Dill  also  stated  tiiat  the  Plaintiff  was  seised  in  fee,  and  was  entitled  to  have 
posKssion  of  the  premises  delivered  up  to  him  by  the  Defendants,  "  bat  that  the 
Meodants  refusea  to  deliver  up  the  same,  notwithstanding  they  and  the  person  or 
pencms  through  or  under  whom  they  claimed,  obtainm  possession  of  the  said 
premises  under  or  by  virtue  of  the  leases  thereinbefore  men-TSSSl'tioned  to  have  been 
gnnted  thereof  respectively ;  and  as  evidence  thereof  the  Plaintiff  shewed,  that 
the  aaid  Defendants,  and  the  person  and  persons  through  or  under  whom  they 
claimed,  or  some  person  or  persons  on  their  respective  behuf,  from  time  to  time  paid 
the  rents  reserved  by  the  said  leases  respectively,  and  took  receipts  or  acknowledg- 
■Hots  in  writing  for  the  same,  and  that  some  of  such  payments  were  made  to,  and 
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some  of  Buob  receipts  or  acknowled^eats  were  sicned  by  the  said  Sir  A.  Chadviek, 
Joseph  Chadvick,  Tltomaa  Chadwiok,  and  the  Plaintiff  respeetiTely ;  and  althon^ 
the  others  of  such  payments  were  made  to,  and  the  othm  of  such  receipts  or  acknov- 
ledgments  were  signed  by,  some  other  person  or  persons,  yet  such  other  persoD  or 
persons  received  such  payments,  and  signed  such  receipts  as  the  agent  or  agents  for 
and  on  the  behalf  of  Sir  Andrew  Chadwick,  Joseph  Chadwick,  Thomas  Chadwiek,  and 
the  Plaintiff  respectively. 

And  that  if  the  said  Defendants  would  discover  and  set  forth,  as  they  ought  to 
do,  the  dates  and  contents  of  the  several  receipts  or  acknowledgments  for  rent  [Mid  u 
aforesaid  by  them,  or  by  any  person  or  persons  through  or  under  whom  they  dainied, 
and  the  name  or  names,  and  description  or  descriptions  of  the  person  or  persooa 
who  received  the  said  payments  respectiTely,  and  who  signed  the  said  receipts  or 
acknowledgments  respectively,  it  would  appear,  or  the  Plaintiff  would  Uiereby  be 
enabled  to  {Hrove,  that  all  such  payments  of  rent  as  aforesaid  were  made  to,  and  dut 
all  snoh  receipts  or  acknowledgments  were  signed  by,  Sir  A.  Chadwick,  Joseph  Chad- 
wiok, Thomas  Cluulwiok,  and  we  Plaintiff  respectively,  or  by  some  penon  or  personi 
on  their  respective  behalf.  And  it  is  also  stated  that  l^e  Plaintiff  was  unable  to  pro- 
ceed in  his  contemplated  action  "  without  £033}  a  discovery  of  the  several  xoatters,  or 
without  the  production  by  the  Defendants  of  the  several  deeds  and  documents  tbereia 
respectively  inquired  after,  and  especially  without  the  production  by  the  Defendants 
of  the  leases  and  counterparts  of  leases,  and  the  receipts  or  acknowledgments  for  rent 
thereinbefore  mentioned,  which  indentures,  counteiparts,  receipts,  and  acknowle^ 
ments  was  then  in  the  possession  of  the  Defendants. 

To  this  bill  the  Defendant  put  in  a  plea,  which,  after  excepting  certain  parts  of  ths 
discovery  which  he  aftenrards  answered,  pleaded,  "That  Joseph  Chadwick  never  wsa, 
and  that  the  Plaintiff  was  not  the  heir  at  law  of  Sir  Andrew  Chadwick  deceased,  and 
that  the  pronises  did  not,  nor  did  any  of  them,  ever  descend  to  Josq>h  Chadwidc  u 
the  heir  at  htw  of  Sir  A.  Chadwick  deceased,  or  to  the  Plaintiff's  father,  Thomsi 
Chadwick,  as  the  only  son  and  heir  at  law  of  the  said  Joseph  Chadwick,  or  to  tbs 
Plaintiff  as  the  only  surviving  son  and  heir  at  law  of  Thomas  Chadwick,  and  that 
Joseph  Chadwick  never  did  become  seised  of,  or  entitled  to  the  said  premises,  or  any 
of  them,  as  the  heir  at  law  of  Sir  A.  Chadwick ;  and  that  Thomas  Chadwick  never 
did  become  seised  of,  or  entitled  to  the  said  premises,  or  any  of  thorn,  as  the  heir  $t 
law  of  Joseph  Chadwick,  and  that  the  Plaintiff  never  did  become  seised  of  or  entided 
to  the  premises,  or  any  of  them,  as  the  heir  at  law  either  of  Sir  A  Chadwick,  or 
Joseph  Chadwiok,  or  of  Thomas  Chadwick;  for  that  Ellice  Chadwick,  the  father, 
never  had  an  elder  brother  named  James,  and  never  had  a  broUier  nuned  James  who 
had  or  left  issue ;  and  Joseph  Chadwiok,  the  Pluntiff's  alleged  grandfather,  was  not 
the  Bon  of  any  James  Chadwick  who  was  a  brother  of  Sir  A.  Chadwiek's  fother  Ellioe 
Chadwiok ;  uid  therefore  the  Defendant  pleaded  the  matter  aforesaid,  to  so  much  of 
the  sud  bill  as  aftneeaid,  and  humbly  prayed  the  judgment  of  die  nt34]  Court 
whether  he  ought  to  make  any  further  answer  to  so  much  of  tiie  saia  Inll  as  wis 
before  pleaded  to." 

The  plea  was  accompanied  by  an  answer  in  effect  denying  the  possession  of  any 
documents,  &o.,  shewing  the  alleged  links  of  the  pedigree,  of  the  several  descents  or 
seizins,  but  there  was  no  denial  of  the  payment  of  rents  as  alleged  in  the  bill. 

Mr.  Girdlestone  and  Mr.  Teed,  in  support  of  the  plea. 

Mr.  Pemberton  and  Mr.  Bird,  contrit.  The  Defenc^nt  has  no  right,  under  the  order 
to  plead  de  novo,  to  plead  a  fact  which  he  admitted  by  his  former  plea,  he  should  only 
have  amended  his  plea  on  the  Statute  of  Limitations. 

The  |)r»ent  plea  is  open  to  several  objections.  Furat,  it  is  a  ne^tive  plea  to  a 
bill  oi  discovery ;  it  puts  in  issue  the  very  point  to  be  determined  atlaw,  and  in  aid 
of  which  this  lull  of  discovery  has  been  filed ;  so  that  the  legal  point  would,  in  the 
first  place,  have  to  be  determined  in  equity,  without  that  very  preliminary  discovery 
which  the  Plaintiff  alleges  is  necessary  to  enable  him  to  establish  his  right.  (See 
Wigram  on  Discovery,  32 ;  Beames  on  Pleas,  276 ;  Redesdale,  191  ;  and  the  cases 
there  referred  to.) 

Secondly,  the  plea  is  multifarious,  raising  many  distinct  issues,  and  not  reducing 
the  defence  to  a  single  point.  It  says,  that  Joseph  was  not  heir  of  Sir  Andrew :  that 
the  Plaintiff  is  not  neir.   That  the  estate  did  not  descend  to  Joseph,  or  to  TluHna^ 


Digitized  by  Google 


CHADWIOK  V.  BROADWOOD 


211 


or  to  the  Pkintiff ;  and  that  neither  Joseph,  nor  Thomas,  nor  the  Plaintiff  [686]  were 
seisfld.  Too  cannot  plead  these  distinct  facta,  heirship,  descents  and  seions  of  sereral 
puties,  vhich  mar  exist  independently  of  each  other. 

Thirdly,  the  plea  is  argumentative,  for  it  states  as  a  reason,  that  Ellice  never  had 
a  brother  James,  and  never  had  a  brother  James  who  left  issuer  and  Joseph  was  not 
die  SOD  of  any  Jamea  who  was  the  brother  of  Ellice. 

Fourthly,  the  plea  is  either  overruled  by  the  answer,  or  is  not  sufficiently 
npported  thereby.  The  Defendant  answers  as  to  the  possession  of  receipts  for  rents, 
bDt  does  not  answer  as  to  whether  any  rent  was  paid.  If,  therefore,  he  was  right  in 
uuwering  the  former,  he  was  wrong  in  answering  the  latter,  and  if  the  latter  were 
properly  omitted,  the  plea  is  overruled  by  the  answer  to  the  former.  Thring  v.  Edgar 
(2  Sim.  &  St.  274),  Eardmcm  v.  EUatnes  (5  Sim.  640),  Sanders  v.  King  (6  Mad.  61), 
Sarland  v.  Emerton  (8  Bligh,  63),  (?tm  v.  Prior  (1  Cox,  197). 

Ur.  Girdleaton,  in  renly.  The  Plaintiff  himself  has  taken  advanta^  of  the  liberty 
te  smend,  and  has  accordin^y  made  such  amendments  as  he  pleased,  it  was  theref<»fe 
<9en  to  tiie  Defendants  to  raise  any  defenee  they  thought  advisable  to  the  amended 
noord. 

Whether  doubts  might  have  formerly  existed  it  is  now  settled,  that  a  plea  mav  be 
filed  to  a  bill  of  discovery.  OoU  v.  Od)aldeelm  (5  Mad.  428,  and  1  Bubs.  158 ;  and  see 
Mendizabel  v.  Mackado,  1  Sim.  68 ;  Robertttm  v.  Lubbock,  4  Sim.  161). 

[The  Master  of  thb  Rolls.  Suppose  a  bill  of  discovery  in  aid  of  an  action  at 
Uw  shewed  on  the  faoe  of  (536]  it  that  the  Plaintiff  had  no  title,  is  there  any  doubt 
bat  that  the  Defendant  might  demurf]  None,  and  a  plea  merely  introduces  a  fact 
vhich  the  Plaintiff  has  either  purposely  omitted  or  misrepresented. 

The  plea  is  not  moltifarious,  the  point  raised  is  simply  that  of  heirdiip,  or,  in 
oAsr  woraa,  whether  Ellice  had  a  brother  Jame^  and  the  ooiuaquent  destmetion  d 
the  other  links  of  the  pedigree;  the  descent  and  seizin  are  the  mere  oonseqnenoes  M 
that  single  fact. 

The  payments  stated  in  the  bill  are  evidence  of  tenancy,  and  not  ci  heiiahii^  and 
it  is  not  therefore  necessary  that  they  should  be  answered. 

March  20.  The  Master  op  the  Rolls  [Lord  Laugdale].  This  is  a  bill  of 
discovery,  in  which  the  Plaintiff  alleges  himself  to  be  heir  at  law  of  Sir  Andrew 
Otsdwick.  It  is  filed  against  the  Defendants,  who  are  alles^  to  be  in  possession  of 
oertaiQ  property,  which  formerly  belonged  to  Sir  Andrew  Ghadwiek,  who  is  said  in 
bis  lifetime  to  have  demised  it  for  a  term  of  sixty  years,  which  expired  about  the 
jesr  1826.  The  Plaintiff  claims  as  heir  at  law,  in  which  oharaoter  ne  alleges  he  is 
eetided  to  recover,  and  he  has  filed  this  bill  fra*  a  discovery  dt  those  matters  vhioh 
are  to  enable  htm  to  establish  his  ridit  at  law. 

A  plea  of  the  Statute  of  Limitations  was  put  in  to  this  bill  as  it  was  originally  filed, 
and  it  was  oTerraled ;  but  at  the  time  when  it  was  overruled  leave  was  given  to  the 
Osfisndants  to  plead  de  novo,  and  to  the  Plaintiff  to  amend  his  bill  if  he  thought  fit 

The  Plaintiff  took  advantage  of  that  liberty  to  amend  his  bill,  oonsequentlv  there 
WIS  no  longer  any  oppoT-[637l-tunity  of  pleading  de  novo  to  the  ori^nal  bill ;  but  the 
amended  bill  having  been  filed,  I  conceive  that  to  that  amended  bill,  the  Defendant 
bad  B  ri^ht  to  make  any  defence  be  might  be  advised  he  could  make  available.  He 
baa  put  in  a  plea  and  answer ;  I  need  not  say  what  is  unfortunately  too  well  known 
ta  the  experience  of  every  one,  that,  from  the  strictness  of  the  teohnioal  rules  of 
plsBding,  this  is  a  mode  of  defenee  which  can  with  the  utmost  difficulty  be  sustained ; 
bet  it  is  not  necessary  for  me  now  to  enter  into  the  reasons  which  gave  rise  to  those 
rales,  or  the  reasons  which  may  perhape  be  uived  for  their  alteration.  I  must  take 
them  as  they  are,  and  endeavour  to  decide  on  uiem  aocordin^y. 

I  have  beard  quite  enough  to  shew  me  that  every  care  and  attention  has  been 
used  to  make  a  short  defence  to  this  bill ;  its  success,  however,  must  depend  on  t£e 
Bstore  of  the  allegations  (»ntained  in  the  bill,  and  on  the  form  and  substance  of  the 
plea.  The  lull  alleges,  that  on  the  death  of  Sir  Andrew  Ghadwiek  the  lessor  under 
vbom  the  Plaintiff  claims,  the  premises,  which  are  described  therein,  descended  to  the 
Plaintiff's  grandfather  Joseph  Ghadwiek,  who  was  the  heir  at  law  of  Sir  Andrew 
Chsdwick,  which  said  Joseph  was  the  eldest  son  of  James,  who  was  the  eldest  brother 
<tf  Hliee,  who  was  the  father  of  Sir  Andrew. 

It  tbusn  alleges  that  James  died  in  tihe  lifetime  of  Sir  Andrew ;  that  Joseph,  who 
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was  the  grandfather  of  the  Plaintiff,  became  well  seised  and  entiUed  to  those  [H<raiiiu ; 
that  Joseph  died  intestate ;  that  the  premises  then  descended  to  the  Plaintiff's  fatlw, 
Thomas ;  and  that  thereby  Thomas  became  well  seised ;  and  then  it  alleges  that  & 
premises  descended  to  the  Plaintiff  from  Thomas.  So  what  is  here  aliened  is,  that 
there  wu  an  [SSQ]  heirship  aod  descent,  and  tihat  there  was  a  seisin  in  oonwqueneo 
of  the  heirship  and  descent.  Now,  upon  this  ocoasion,  I  do  not  think  it  at  iU 
necessary  to  consider  a  question  which  has  not  been  ai^ed  as  carefully  as  it  wonld 
have  been,  had  it  been  material ;  namely,  as  to  the  vali<uty  of  a  plea  bf  this  sort  to  s 
mere  bill  of  discovery.  I  mean  to  express  no  opinion  whatever  on  that  subject.  I 
will  assume  that  a  negative  plea  may  be  a  valid  plea  to  a  bill  of  discovery.  Now 
the  plea  which  has  been  put  in  is  certainly  very  singular  in  its  form ;  it  is  alleged  to 
be  a  mere  negative  plea  of  not  heir,  and  to  amount  shortly  to  this:  "You,  the 
Plaintiff  claiming  the  property  as  heir,  are  not  heir,  and,  therefore,  there  is  an  end  (A 
your  title."  That  is  alleged  to  be  the  sum  and  sulratance  of  the  plea :  but  the  plea  is 
really  to  this  effect,  that  the  Plaintiff's  grandfather  was  not  the  heir  of  Sir  Andrew, 
and  that  the  Plaintiff  is  not  the  heir  of  Sir  Andrew.  The  plea  then  goes  on  to 
assert  that  the  premises  did  not  descend  to  Joseph,  who  was  the  gnmd&liher,  as  the 
heir  of  Sir  Andrew ;  it  further  prooeedi,  neither  did  thw  descena  to  Thomas,  as  the 
heir  of  Joseph,  neither  did  they  descend  to  the  Plaintiff  as  the  heir  of  Thomas.  It 
further  goes  on,  that  Joseph,  the  grandfather,  did  not  become  seised  as  the  heir  (rf 
Sir  Andrew,  nor  did  Thomas  b^me  seised  as  the  heir  of  Joseph,  nor  did  the  PUunUff 
become  seised  either  as  the  heir  of  Thomas,  his  father,  or  as  the  heir  of  Joseph,  his  grand- 
father, or  as  the  heir  of  Sir  Andrew,  who  was  the  lessor  under  whom  he  claims.  Now 
•  I  take  it  to  be  quite  clear,  that  the  fact  of  a  party  beio^  heir  is  consistent,  with  the 
fact  of  there  bein^  no  descent ;  and  that  under  certain  circumstances  there  may  have 
been  a  descent  without  a  seidn.  These  things,  therefore,  are  sevend  matters ;  they 
are  not  all  the  same ;  and  consequently  this  is  not  a  single  plea  of  not  heir,  but  it  is 
a  plea  of  not  heir  with  those  several  [6391  other  oircumstances  annexed,  not  heir,  do 
ducent,  and  no  seisin.  The  idea  ends  with  a  reason,  "  for  that  Ellice,  who  was  father 
of  Sir  Andrew,  had  no  eUler  brother  named  James,  or  any  brother  named  James  who 
had  left  issue ;  and  Joseph,  the  grandfather,  was  not  the  son  of  any  James  who  wu 
the  brother  of  Ellice  the  father  of  Sir  Andrew." 

It  has  been  very  ingeniously  argued,  that  the  plea  really  amounts  to  this,  that  the 
Plaintiff  is  not  descended  from  any  James  through  whom  the  descent  from  Sir 
Andrew  could  be  traced.  If  that  point  had  been  brought  forward  on  the  plea,  or  if 
a  single  fact  had  been  brought  forward,  which,  by  destroying  the  general  links  of 
succession  in  the  pedigree,  h^,  in  that  way,  disproved  the  Plaintiff's  title ;  or  if  the 
general  result  had  been  a  simple  statement  of  "no  heir,"  I  should  have  been  inclined 
to  think,  that  subject  to  any  other  objection  raised,  the  plea  would  have  been  good, 
and  ought  to  have  been  allowed,  but  it  does  not  appear  to  me  that  a  plea,  in  the 
present fonn,  is  a  good  [dea.  It  ^eads  matters  which  appear  to  me  to  be  distiiictand 
several,  uid  which,  as  would  be  seen  at  once  if  this  were  a  Inll  for  relief,  would  have 
a  totally  different  effect  Suppose  this  had  been  a  bill  for  relief,  and  no  heirship 
had  been  pleaded,  the  Plaintiff  might  have  replied  to  the  plea ;  and  if  it  had  heea 
proved  that  the  Plaintiff  was  the  heir,  then  the  other  facta,  the  descent  and  the 
seisin,  would  have  been  admitted;  this  evidently  shews  that  this  is  a  plea  of 
several  matters. 

It  is  further  objected  to  this  plea,  that  it  is  informal,  and  that  it  does  not 
accomplish  that,  which  is  rarely,  if  ever,  accomplished  by  the  union  of  a  ^ea  and 
answer,  in  consequence  of  objecdons  arising  from  the  several  rules  of  pleading.  The 
rules  have  been  agreed  upon  [640}  by  both  sides,  the  difficulty  is  in  acting  on  them 
in  each  particular  case.  They  may  be  stated  thus ;  you  are  to  answer  evwything 
charged  in  the  bill,  which  u  true  would  displace  the  plea,  and  this  you  must  do 
whether  the  bill  does  or  does  not  expressly  charee  those  matters  to  be  evidence  d  the 
facte.  If  they  are  materiid  for  the  purpose  m  displamng  the  plea  they  are  to  be 
answered,  but^  on  the  other  hand,  if  tiiey  are  not  material  for  that  purpose,  you  are 
not  to  answer  them,  for  by  so  doing  you  overrule  your  plea.  Now  in  this  case  it  is 
said  that  the  Defendant  has  either  clone  too  much  or  too  little ;  there  are  certain 
receipts  and  acknowledgments  for  rent,  which  are  stated  in  the  bill  to  have  been  in 
the  possession  of  tiie  Defendant,  uid  to  be  evidence  of  the  matters  charged  in  the 
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bill  or  some  of  them ;  there  are  also  statements  in  the  bill  of  the  payments  of  rent,  for 
wbioh  these  are  the  receipbB  and  the  acknowledgments.  The  Defendant  has  answered 
M  to  the  receipts  and  acKnowled^ents,  but  he  has  not  answered  as  to  the  payment 
d  rent  Now  it  is  said  he  has  either  answered  too  much  or  too  little ;  for  it  he  was 
boQod  to  answer  aa  to  the  receipts  and  acknowledgments,  then  he  has  done  too  little, 
beetuse  he  has  not  answered  as  to  the  payments.  On  the  other  hand,  if  he  was 
not  boand  to  axmrer  as  to  the  payment^  then  he  has  done  too  much,  because, 
ID  tint  case^  he  ought  not  to  hare  answered  as  to  the  reeapts  and  acknow- 
let^nenta. 

Now  the  distinction  which  has  been  drawn  by  Mr.  GKrdlestone  on  that  point  is 
to  this  effect ;  he  says  this  is  not  a  payment  which  you  may  apply  to  anything  stated 
in  the  bill,  but  a  payment  alleged  in  the  bill  as  eridence  of  tenancy  ana  not  of 
beinhiik  I  think  he  is  mistaken  as  to  that ;  and  that  it  is  stated  as  evidence  of  the 
PluDtin'B  title,  which  consists  in  his  heirship  and  nothing  else,  and  it  appears  to  me, 
therafore,  even  on  this  [Ml]  point  of  form,  if  the  Defendants_got  over  the  other 

>Uit"  " 


difficolties,  that  this  plea  woiud  have  to  be  overruled.   (Note. — This  rule  <^ 
hu  since  been  altered  by  the  36  &  37  General  Orders  m  Augosfe  1841 ;  see  Beavan's 
Ord.  Cut.  175.) 

[641]   DOWDINQ  V.  Sktth.   fO.  26,  Mmreh  9,  1891. 

[S.aiOL.J.Ch.  235.] 

Bsqoeit  "to  A.  and  to  the  children  of  R,  to  be  equally  divided."  Held,  tiiat  they 
to^jwr  eeg^Ua. 

The  question  in  this  cause  was,  in  what  shares  the  residuary  estate  of  iJie  testator 
was  to  be  distributed  as  between  the  residuary  legatees. 

The  testator  by  his  will,  dated  in  1825,  ^ve  a  number  of  legacies,  and  among 
them  specific  legacies,  and  £400  a  year  to  his  wife,  and  a  legacy  of  £600  consols  to 
the  children  of  Mrs.  John  Stockdale.  He  afterwards  added  a  memorandum  as 
follows : — "  No  legacies  to  be  paid  till  after  the  decease  of  my  dear  wife  Mrs.  Nancy 
Stockdale,  and  then  the  reridue  of  the  property  do  devolve  to  my  niece  Miss  Mary 
Stockdale  of  Piccadilly,  and  to  the  children  of  Mr.  John  Stockdale  to  he  egwlfy 
imded." 

There  were  five  children  of  John  Stockdale,  one  of  whom  was  bom  after  the 
decease  of  the  testatOT,  but  in  the  lifetime  of  his  widow. 

The  testator's  widow  died  in  1839,  and  the  question,  which  arose  between  Miss 
Huy  Stockdale  and  the  five  children  of  John  Stockdale,  was,  whetiier  the  former 
took  a  moiety  of  the  residue,  or  one-sixth  part  thereof  onlv. 

[642]  Mr.  Koe,  for  Mary  Stockdale,  contended  tiiat  she  was  entitled  to  a  moiety 
of  the  residue ;  and  that,  at  all  events,  those  children  only,  who  were  bom  in  the  life- 
time  of  the  testator,  were  entitled  to  share  in  the  residue. 

Mr.  Ronpell,  contrit,  contended  that  the  five  children  were  entitled  to  share  equally 
with  Mary  Stockdale,  as  the  gift  was  to  a  class  after  the  death  of  the  widow. 

Hr.  Pemberton  Knd  Mr.  Wood,  for  other  parties. 

Thi  Master  of  the  Bolls.  I  think  there  are  several  authorities  bearing  on  this 
qnestioo  whioh  hare  not  been  cited,  my  difficulty  arises  from  the  repetition  of  the 
word  The  reddue  is  to  devolve  to  A.  and  ^  the  children  of  B.,  to  be  equally 
diiided. 

itfanA  9.  The  case  was  again  heard,  when  Mr.  Koe,  for  Mary  Stockdale,  wgued 
as  before ;  and  also  contended  that  the  words  "  equally  to  be  divided  "  applied  to  both 
Duties,  and  meant  that  the  property  was  to  be  equally  divided  between  Mary 
Stockdale  and  a  class  consisting  of  the  children  of  John  Stockdale,  so  that  Maiy 
Stockdale  was  entitled  to  a  moiety. 

Hr.  Boupell,  for  the  children  of  John  Stockdale,  admitted  that  the  words,  "equally 
to  be  divided,"  applied  to  both  parts  of  the  sentence,  but  contended  that  there  was 
to  be  an  equal  division  between  Mary  Stockdale  and  the  children. 

[5^  They  relied  on  the  following  authorities,  BlackUr  v.  Webb  (2  P.  Williams, 
383^  when  the  tMtator  bequeathed  the  surplus  of  his  persoiud  est&te  equally  to  his 
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■on  J.  and  to  his  son  P.'s  children,  to  his  daughter  T.,  and  to  his  daughter  W.'t 
children,  and  his  daofhter  M.  F.  was  dead,  leaving  several  children,  and  W.  ms 
living  and  had  cfail(»«n.  It  was  held  the  legatees  took  per  dirpes.  In  BvUer  t. 
Stratum  (3  R  C.  C.  366),  where  the  trust  was  to  sell  and  divide  equally  betwem 
"Bl  C.  S.,  J.  S.,  and  the  children  of  M.  P.,  it  was  held  they  took^  capita;  and  alao 
on  Bolger  v.  MaekeU  (6  Ves.  509),  and  Barnes  v.  Patch  (8  Ves.  604). 

The  Master  of  ths  Rolls  [Lord  Laogdale].   There  is  some  obscurity  in  the 
expression  used,  the  ambiguity  depends  on  the  way  in  which  the  words,  "  to  Iw 
equally  divided,"  ought  to  l>e  applied ;  both  parties  contend  that  they  ought  to  be  | 
applied  to  both  parts  of  the  sentence,  but  in  a  different  manner.   One  says  that  ths^ 
whole  ia  to  be  equally  divided  into  two  partSj  and  that  one  is  to  belong  to  Ma^  | 
Stookdale,  and  the  other  half  to  the  children  oi  John  Stockdale ;  on  the  other  hand  it 
is  oontraded,  that  Mary  Stookdale  and  tJie  children  are  to  take  equally  between  thea. 
I  cannot  read  the  expression  differently  than  I  should  if  the  directaon  had  been  to 
divide  it  between  Mrs.  Stockdale  and  the  children  of  John  in  equal  shares.    There  is  | 
some  difficulty,  but  the  authorities  come  in  aid,  and  shew  that  the  proper  oob*| 
struction  is  that  contended  for  by  Mr.  Roupell,  and  that  the  division  ought  to  be! 
per  capiia.{l) 


[B44]  Beasuet  V,  Kenton.  Feb.  13, 1841. 

A.  being  entitled  to  a  legacy  of  X5000,  the  executor  and  residuary  legatee  mis- 
represented the  amount  to  be  jG4000,  and  for  this  sum  the  residuary  legatee  gave 
his  bond  to  A.  The  executor,  having  paid  all  the  debte  and  other  legacies,  hamled. 
over  all  that  remained  to  the  residuary  legate^  and  winch  was  more  than  sufficient 
to  satisfy  A.'s  demand.  Held,  that  a  bill  might  be  sustained  by  A.  against  the 
residuary  legatee  and  the  representatives  of  the  executor  for  recovering  the  extia 
£1000  and  interest,  without  making  the  representatives  of  the  testator  a  party. 

This  bill  was  filed  by  Mr.  and  Mrs.  Beasley,  and  it  represented  that,  under  th^ 
will  of  her  &ther,  who  died  in  1806,  Mrs.  Beasley  was  entitled  to  two  legacie^ 
amounting  together  to  the  sum  of  £5000.  That  she  was  an  infant  at  the  time  <tf  hii 
death,  and  that,  on  hffl*  marriage,  the  Defendant  H.  £.  Boates  who  was  entitled  to  the 
testator's  renduary  estate,  and  Mr.  Williams  the  sole  executor,  impropo'ly  represented 
to  the  Plaintiff  wat  her  portion  was  £4000,  which  was  in  the  possession  of  her 
brother,  the  Defendant  H.  £.  Boates;  who,  not  being  able  conveniently  to  pay  it^ 
«ive  to  the  Plaintiff^  Mrs.  Beasley,  a  bond  for  securing  the  £4000,  which  was  made| 
uie  subject  of  a  settlement 

It  stated,  that  the  executor  ^ssessed  himself  of  the  assets  of  the  testator  ani 
paid  all  the  debts  and  other  legacies ;  and  that  there  remained  a  considerable  snrplov 
more  than  sufficient  to  pay  the  Plaintiff's  legacies,  "but  which  surplus,  Mr.  TVilliams 
the  executor,  afterwards  and  a  short  time  prior  to  the  marriage  of  Mr.  and  Mrs. 
Beasley  (1827),  handed  over  to,  or  permitted  the  Defendant  H.  £.  Boates  to  poesesi 
himself  of,  without  first  setting  apart  a  sufficimt  sum  to  answer  the  legacira  so 
bequeathed  to  the  Plaintiff." 

That  several  years  after,  the  Plaintiffo,  who  had  been  previously  in  ignoruice  cl 
their  rights,  discovered  the  misrepresentation. 

The  bill  was  filed  against  H.  £.  Boates,  and  the  representative  of  Mr.  WiBiami 
(who  was  not  however  the  [546]  representative  of  the  testator),  and  the  trustee  ol 
the  settlement ;  and  it  prayed  a  declaration  that  the  Plaintiff,  J.  B.  Beasley,  in  rigU 
of  Plaintiff's  wife,  was  entitled,  as  against  the  estate  of  Mr.  Williams  and  Henry 
Boates,  to  be  paid  the  further  sum  of  £1000  and  interest  thereon  at  the  rate  of  £5 
per  cent. 

To  this  bill  one  of  the  Defendants  demurred,  partly  on  the  ground  that  tht 
representatives  of  the  original  testator  had  not  been  made  parties  to  the  suit. 

Mr.  Pemberton  and  Mr.  J.  Russell,  for  the  demurrer,  contended  that  this  beiii| 

(1)  And  see  Lenden  v.  Blaehmore,  10  Sim.  626 ;  Cocke  v.  ifotcen,  4  Y.  &  C  244 ;  and 
also  A(Aerman  v.  Burrow$t  3  V.  &  R  54,  as  to  the  force  of  the  word  "divide." 
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a  rait  for  a  oould  not  be  sustained  in  tbe  absence  of  the  legal  personal  repre- 

KQtatiTe  of  toe  testator. 

Mr.  Kindersley  and  Mr.  Lewis,  emlrii.  This  is  not  a  bill  for  a  legacy,  but  it 
proceeds  on  tbe  assumption  that  the  whole  estate  of  the  testator  has  been  adminis- 
tered; that  this  legacy  has  been  retained  and  misapplied,  and  that,  therefore,  tbe 
Drfendanti  are  chugeable  personally.  It  states,  that  Mr.  Williams  tbe  executor 
ahne  proved  the  will,  that  he  received  tbe  assete,  and  paid .  all  the  debts,  and  all  the 
oUicr  legacies  except  this ;  that  he  had  a  surplus  in  his  hands  more  than  snflBdent  to 

Gy  tbe  l^^y,  which  tbe  bill  alleges  the  executor,  under  some  secret  arrangement 
tireen  him  and  the  Defendant  Boates,  the  residuary  legatee,  paid  over  to  ihe  latter. 
Ibis  bill  asks  relief  in  reqieot  ci  a  breach  of  trust  for  which  die  Defendants  are 
penoDaUy  responsible. 
Hr.  SosseUt  in  reply. 

The  ll&srER  of  the  Rolu  [Lord  Langdolel  The  Plaintiff  alleges  that  Mrs. 
Beuley  his  wife,  was  entitled  under  tbe  will  [646]  and  codicil  of  ber  father  to  two 
legKies,  amounting  to  £5000,  that  ample  assets  were  possessed  by  tbe  executor  who 
prored  the  will,  and  that  he,  having  paid  all  other  demands  on  the  estate,  banded 
ever  the  residue,  without  having  paid  the  legacies  due  to  the  Plaintiff.  Several 
jean  after,  the  Plaintiff  being  about  to  marry,  tbe  executor  and  residuary  legatee 
repneented  to  her  that  her  fortune  was  £4000,  for  which  sum  a  bond  was  given  by 
Ae  residuary  legatee.  This  sam,  represented  to  be  her  fortune,  was  made  the 
•abject  of  a  settlement  The  marriage  took  place;  and  it  is  alleged,  that  tiie 
Flaiatiffe  afterwards  discovered  the  fraud  which  had  been  practised  on  them,  for 
ianng  a  fortune  of  £5000,  a  security  for  £4000  only  was  g^ea  them.  The  Idll  is 
filed,  not  seeking  pejrment  out  ot  the  assets  of  the  testator  who  bequeathed  the 
legacy,  the  whole  of  which  has  been  paid  to  the  Defendant,  with  the  improper  oon- 
euTeDce  of  Mr.  Williams,  but  claiming  the  £1000  out  of  the  estate  of  Mr.  Williams 
tke  executor,  and  personally  &om  H.  £.  Boates.  It  is  true,  that  upon  an  examina- 
tioQ  of  the  facts,  it  may  turn  out  that  the  Plaintiffs  are  not  entiued  to  the  relief 
thejr  ask  against  the  estate  of  Mr.  Williams  and  against  the  Defendant  Boates 
penooally.  If  that  should  be  the  case,  the  suit  will  fail  altogether,  because  the 
FkiDtiffe  do  not  by  their  bill  ask  any  other  relief.  I  must  oretme  tiie  objection  for 
nut  of  parties.   Let  the  coats  be  costs  in  the  cause. 


[047]   WiLLiAiia  ff.  WiLUAMB.   JfanA  9, 1841. 

A  question  aroee  as  to  Ae  right  of  the  parties  under  a  Seotch  settlement.  The 
Coart  referred  it  to  the  Master  to  enquire  as  to  its  construction  according  to  the  law 
flf  Scotland.  The  Master  made  bis  report  founded  on  the  omnion  of  Scotch 
idrooates,  and  the  cause  coming  on,  the  Ckiurt  acted  thereon,  and  woered  accordingly. 

lir.  Loftus  Wigram,  in  support  of  the  petition. 


[M7]  Stakhopi  «.  Stanhope.  JVbv.  17,  1840;  Monk  9, 1841. 

Under  the  Draining  Act,  where  the  tenant  for  life  is  an  infant,  the  petition  must  be 

presented  in  the  name  of  bis  guardiui. 
IWm  of  raference  nnder  this  Act  <3  &  4  Viotb  c.  S5),  and  of  tilie  sabsequent 

poeeedings  thereon. 

Aaoont  of  the  expenses  (tf  drainins  ordered  to  be  paid  out  of  a  fund  to  which  the 
infjut  tenant  for  life  was  abeolutuy  entitied,  in  lieu  of  charging  the  lands. 

This  was  a  petition  presented  by  an  infant  tenant  for  life  for  a  reference  nnder 

Draining  Act  (3  &  4  Vict.  c.  56). 

Mr.  Kindersley,  in  support  of  the  petiti<m. 

Hr.  L.  Wigram,  for  the  other  parties. 

The  Mastkb  of  the  Rolls  [Lord  Langdale]  was  of  opinion,  that  under  this  Act 
the  petition  ought  to  be  presented  in  the  name  d  the  infant's  guardian,  and  gave 
leave  to  amend  the  same  aooordingly. 
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This  being  the  first  apdication  under  the  Act,  the  terms  of  the  order  of  referam 
became  the  subject  of  [fi48]  coosideration.  Hia  Lordship  penned  the  followiag  fan 
of  order,  which  was  aftenrards  deUrered  out  to  the  registrar. 

Befer  it  to  the  Master  to  "  inquire  and  state  to  the  Court,  whether  the  Kaintiff  u 
tenant  for  life  of  the  lands  in  the  petition  mentioned  to  be  called  Beresley  PaA, 
according  to  the  true  intent  aad  meaning  of  the  Act  of  the  third  and  fourth  yean  of 
the  reign  of  Her  present  Majesty,  intituled  '  An  Act  to  enable  the  Owners  of  Settied 
Estates  to  Defray  the  Expenses  of  Draining  the  same  by  way  of  Mortgage ; '  and  if  the 
said  Master  shall  find  that  the  Plaintiff  is  such  tenant  for  life,  then  he  is  to  inqoin 
and  state  to  the  Court,  whether  it  would  be  for  the  benefit  of  the  said  lands,  and  {mptr 
and  beneficial  to  all  persons  interested  therein,  to  make,  under  the  provisions  of  the 
said  Act,  any  and  what  permanent  improvement  in  the  «aid  lands^  hy  draining  the 
same  with  tiles,  stones,  or  other  durable  materials  in  a  permanent  manner :  and  ifter 
the  Master  shall  have  made  hia  report  such  further  order  shall  be  made  as  shall 
be  just" 

The  Master  reported,  that  the  infant  was  now  tenant  for  life  of  the  hiDds  pro- 
posed to  be  drained,  according  to  the  true  intent  and  meaning  of  the  Act ;  and  tint 
it  would  be  for  the  benefit  of  the  said  luids,  and  proper  and  beneficial  to  all  persou 
interested  therein,  that  260  acres  should  be  permanently  improved;  under  the  pro- 
visions of  the  said  Act,  by  draining  the  same  with  proper  draiqiug  tilea  in  i 
permanent  manner,  at  an  expense  not  exceeding  £6  per  acre,  or  the  sum  of  £libO  in 
the  whole. 

The  matter  coming  before  the  Court  on  a  petition  to  confirm  the  report,  it 
a|^>eared  that  there  were  large  [M9]  accumulations  of  the  rents  to  which  the  infint 
was  absolutely  entitled,  and  it  was  suggested  that  it  would  not  be  adviuUe  to 
axecute  a  mortgage  or  charge  on  the  estate  for  the  payment  of  the  £12S0,  but  would 
be  more  to  tiie  interest  of  the  Petitioner,  that  the  amount  should  be  paid  hy  the 
receiver  out  of  tiie  rents,  plainn^  the  tenant  for  life  in  tiie  situaticm  <rf  incummnei^ 
so  that  his  personal  represoitatives,  in  ease  of  his  death,  might  have  the  beodt 
the  petition. 

The  Court  confirmed  the  report^  and  gave  liberty  to  the  guardian  to  execute  the 
improvements  approved  of  by  the  Master ;  and  it  appearing  to  the  Court  to  be 
beneficial  to  the  mfant  Plaintiff,  that  the  amount  of  such  expense  should  in  the  fint 
instance  be  advanced  and  paid  by  the  receiver  appointed  in  this  cause,  out  of  the 
rents  and  profits  of  the  estates,  the  same  was  ordered.  The  order  t^en  {HX>oeeded  tf 
follows:  "and  when  and  in  case  it  shall  be  alleged  that  any  such  improvemest n 
aforesaid  has  been  executed,  it  is  ordered  that  the  Master,  on  the  api^cation  of  the 
Petit3<mer,  or  the  Plaintifl^  if  he  shall  then  have  attained  the  age  of  twentj-ooe 
years,  do  inquire  and  state  to  the  Conrt^  whe&er  Buoh  improvement  has  bott 
executed,  and  whetiier  the  annual  value  of  the  lands  so  drained  has  hesa  iocroMi 
by  such  draining,  to  an  amount  equal  to  £7  per  cent  at  the  least  on  the  sum  n 
expended ;  and  if  the  Master  shall  so  find,  he  is  to  determine  and  recommend  by  what 
number  of  yearly  instalments  the  sum  so  expended  ought  to  be  paid  off,  when  and 
in  case  the  same  should  be  charged  on  the  said  lands ;  and  after  the  Master  dul 
have  made  bis  report,  such  further  order  shall  be  made  as  shall  be  just." 

[600]  Ftueb  v.  Fyler.   Feb.  19,  20,  37,  JTonA  1,  1841. 

[S.  C.  6  Jur.  187.   See  Sames  v.  Bees,  1867,  37  L.  J.  Ch.  107 :  Mara  v.  Bnmu, 

[1896],  1  Ch.  209.] 

A  person  knowingly  inducing  trustees  to  lend  trust  money  to  his  debtor  on  a  secoritf 
not  warranted  by  the  trusts,  in  order  that  when  advanced  such  person  may  obtaai 
thereout  payment  of  his  deh^  is  accountable  to  the  cestui  que  trusts. 

Solicitor  knowingly  procuring  trustees  to  commit  a  breach  of  trust  for  his  benefit 
must  be  considered  as  a  partaker  in  the  breach  of  trust. 

Trustees  investing  trust  money  on  an  unauthorised  security,  are  responsible  for  soy 
future  loss  traceable  to  that  first  error. 
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A  tnutoe^  who  wu  not  aathorized  to  lend  the  trust  money  on  leas^old  seeurity, 
studied  to  his  acdieiton  to  procure  aa  inTeatment  for  some  trust  money,  so  as  to 
pcodaoB  a  lanor  inoome.  The  lolioitors  had  a  client  who  was  eonsklraaUr  indebted 
to  than,  awT  who  wanted  to  boirow  money  on  leasehold  security,  and  tbe^  pro- 
poaed  it  to  the  trustee.  The  trustee  personally  took  measures  to  ascertain  the 
valae  and  validity  of  the  security,  and  thereupon  advanced  the  money,  which  was 
paid  to  the  solicitors  and  carried  to  the  credit  of  their  debtor's  account'  The 
K^oitors  acted  on  behalf  of  the  borrower,  and,  to  some  extent,  for  the  trustee,  but 
aooUier  solicitor  also  acted  for  him  and  for  one  of  the  cestui  gve  tnigts  in  the  matter. 
Tbe  stdieitors  had  notice  that  the  fund  was  trust  money  in  which  infants  were 
Bttoasted,  bat  had  no  knowledge  of  the  trusts  or  of  the  limited  powers  of  the 
tnutees.  The  security  turned  out  ample,  but  part  of  the  trust  fuiuls  were  after- 
nids  lost  by  being  transferred  to  a  similar  security  of  the  same  party.  The 
lending  on  iMseholds  being  a  breach  of  trust,  Held,  that  the  solicitors  were  not 
liaUe  to  the  adm  ^  inula  for  loss. 

h  the  answer  to  a  bill  for  rdief  in  respect  of  a  ln«aefa  oi  truati  it  was  alleged  that 
■nueof  ^e  eestm  que  ind  had  assented  tiiereta  Held,  that  die  parties  sought  to 
be  (juuged  were  entitled  to  an  enquiry. 

Soliciton  agunst  whom  charges  of  fraud  had  been  made  which  were  unsubstantiated, 
and  against  whom  the  bill  was  dismissed,  held  not  entitled  to  their  costs,  on  the 
ground,  that  by  the  position  in  which  they  had  placed  themaelTca,  the^  had 
flzposed  thamaeWes  to  an  inTeitigation  which  had  not  unreasonably  been  ins^tated. 

This  bill  prayed  for  the  restitution  of  certain  trust  funds,  which,  it  was  alleged, 
tad  been  lost  by  a  breach  of  trust,  and  it  idso  prayed  a  declaration  of  the  lialnlity 
cf  the  several  I>sf  enduts  to  make  good  the  same. 

Tbe  tnist  had  ita  or^n  in  the  year  1814,  when  the  Defendant  James  C.  Fyler, 
baog  disposed  to  nudce  a  proviuon  for  his  father,  his  mother-in-law,  and  their 
[Ailiuen,  by  deed  made  between  himself  of  the  one  parts  uid  Thcmas  K  Fyler  and 
W.  B.  Olasier  of  the  other  part,  assigned  to  the  latter  a  sum  of  £10,000  Navy  6  per 
ODt.  annuities  (in  the  deed  incorrectly  stated  [661]  to  have  been  that  day  transferred 
fato  their  names),  in  trust  to  pay  tbe  dividends  to  his  father,  Samuel  Fyler,  for  his 
fib,  and  after  his  death  to  pay  the  dividends  to  his  mother-in-law  Mrs.  Margaret 
lyier  for  life,  for  the  maintenance,  &c.,  of  herself  and  children ;  and  after  her  death 
t»  pay  the  principal  to  all  her  children  by  Samuel  Fyler  as  should  be  living  at  her 
weuB.  Ilie  deed  contained  no  power  to  change  the  securities,  or  to  appomt  new 
hntees  ca  the  resignation  ci  any  tanistee. 

It  ^ipeared  that  the  money  was  not,  in  fact,  toansferred  into  tha  nunes  of  the 
brntees  at  the  date  of  the  deed,  but  tiut  at  various  timee  in  the  yean  1819  and  1820, 
hmt»  C.  Fyler  traiiafert«d  into  the  names  of  the  two  tnutees  sereFal  aums  which 
ritnnstriy  ooiudsted  of  J&9,468,  4a.  6d.  four  per  cent,  annnitiee. 

Samuel  Fyler  died  in  1625. 

After  his  doath  Mrs.  Margaret  Fyler  and  her  son  Thomas  B.  Fyler  acting,  as  was 
■ileged,  on  her  behalf,  were  desirous  that  some  better  income  should  be  made  from 
^  trust  fund,  by  means  of  a  change  in  the  investment ;  and  Thomas  B.  Fyler,  the 
active  trustee,  applied  by  letter  to  Messrs.  Blunt,  Boy  &  Blunt,  his  solicitors,  to 
ikittain  an  investment  of  part  of  the  trust  fund  so  as  to  produce  £5  per  cent.  Messrs. 
Blunt,  Ro^  &  Blunt  happened  to  have  a  client  of  the  name  of  Baxter,  who  was  lately 
opged  m  building  speculations ;  they  had  extensive  transactions  with  him  in  the 
i  ^y  of  their  business,  and  he  was  at  the  time  indebted  to  t^em  in  a  sum  of  about 
I^SOOO.  Baxter  was  desirous  of  raising  .£6000  byway  of  mort«B«e,  at  ^£5  per  cent 
«  a  leasehold  house  in  Park  Lane,  and  Messrs.  Blunty  Boy  &  Slant  proposed  this 
Mcority  to  Mr.  Thomas  B.  Fyler;  a  oorrespondenoe  took  place  between  than,  and 
ERfi]  full  expUnations  were  given  as  to  the  nature  oi  tbe  security  proposed.  Mr. 
Thomas  B.  Fyler  himself  engaged  a  surveyor  to  value  the  property.  In  his  oorre- 
^oodenoe  he  stated,  he  "was  acting  for  minors  on  his  own  responsibility,"  and  he 
utimately  agreed  to  advance  the  money  on  tbe  security  proposed.  Glazier,  however, 
Rfosed  to  concur,  and  retranaferred  the  trust  fund  into  the  name  of  James  C.  Fyler 
the  settlor. 

X6000,  part  of  the  trust  money,  was  afterwards  sold  out  of  tke  bank,  and  lent  to 
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Baxter  on  a  mortgage  of  the  leasehold  premises  in  Park  Lane,  which  was  axecntei 
to  Thomas  B.  Fyler  and  Dr.  Beed  a  new  trustee ;  the  whole  £6000  was  paid  over  to 
Messrs,  Hnnt,  Boy  &  Blunt,  on  behalf  ci  Baxter,  and  was  placed  by  than  to  tht 
eredit  of  his  account.  Mesnv.  Blunt,  Roy  &  Blunt  at  the  same  time  entered  into  i 
goarantee  fw  payment  of  the  groond  rent  of  the  hoose^  and  the  interest  on  the 
morteage  "  until  the  premises  were  under-let  or  sold." 

Messrs.  Bhtn^  Hoy  &  Blont^  tbongh  aware  that  the  m(»iey  advanced  was  tnA\ 
money,  in  whieh  infeoits  wwe  interMted,  seemed  to  hare  had  no  knowledge  (rf  thi; 
racteut  c&  the  power  of  the  trustees  orer  it 

In  the  transaetion,  Mr,  Dinumd  a  stdidtor,  was  in  some  manner  raapkiyed  for  tbi 
trustees,  and  for  the  ee$tiui  que  tnuU  or  some  of  them ;  the  mortgage  deed,  tbou^ 
prepared  by  Messrs.  Munt,  Boy  &  Blunt,  was  sent  to  him  for  his  perusal,  and  rm 
afterwards  settled  by  an  eminent  oonveyaDcer  on  behalf  of  the  parties  for  whom  Mu 
Dimond  acted.  After  this  transaction  had  been  completed,  the  mortg&ge  deed  wai 
retained  in  the  custody  of  Messrs.  Blunt,  Roy  &  Blunt  on  behalf  of  the  trustees. 

[503]  In  February  1827  the  house  was  sold  for  nearly  £10,000;  the  porchaM 
money  was  consequently  ample  to  provide  for  the  mortgage ;  but  it  hanng  bea 
stipuuited,  that  in  case  of  a  sale  of  ^at  jHtiperty,  Baxter  sh<mld  retain  the  £6000  <■ 
giving  security  on  other  leasehold  {mqterly,  to  the  satisfaction  of  the  mort^jees  aai 
their  solieitors,  die  mor^;^  m<mey  was  not  paid  off,  but  was  rtiwned  by  £taztsrad 
another  nibstitnted  secority  of  leasehold  i^operty  in  Upper  Groavenor  Street  tm 
Regent  Street  The  Regent  Stoeet  house  was  afterwards  sold,  and  a  leasehold  hoad 
in  uie  Quadrant  substituted,  and  on  the  sde  of  the  latter,  a  sum  <rf  £1500  iras  reoeirM 
by  the  trustees.  J 

In  all  these  transactions,  Messrs.  Blunt,  Boy  &  Blunt  were  concerned,  but  ThonM 
B.  Fyler  was  active  in  seeing  to  the  value  of  the  propertiea.  Baxter  ultimstcM 
became  bankrupt  and  died  insolvent^  and  the  mortgaffed  premises  in  Upper  OnwraNi 
Street  having  proved  deficient,  a  considerable  (Mi-t  of  the  trust  fund  was  lost.  \ 

This  bill  was  filed  by  the  children  of  Samuel  Fyler  by  Margaret  hia  wife,  sgaiol 
the  trustees,  Mr.  Munro,  who  had  been  newly  appointed  trustee,  James  C.  Fyler,  tm 
Messrs.  Bhiot^  Roy  &  Kunt^  and  it  sought  to  make  them  responsible  for  the  M 
sustained. 

The  case  as  against  the  trusCeea,  was  for  a  breach  of  trust  in  improperly  inni 
ing  the  funds  contrary  to  the  trusts  ot  the  deed ;  but  as  asainst  Messrs.  Blunt,  B« 
&  Blunt  the  following  charges  were  made  by  the  bill,  though  not  proved: — "Thiti 
the  year  1825  Baxter  was  in  great  pecuniary  difficulties,  and  that  Messrs.  Blunt,  Bij 
&  Blunt,  who  were  not  only  ms  sohcitors  but  in  some  manner  connected  with  hini  i 
hia  building  [054]  speculations,  or  involved  by  his  embarrassments,  and  had  an  inteni 
in  getting  money  for  him  to  relieve  him  from  his  embarrassments,  applied  to  Tfaoni 
B.  Fyler,  and  proposed  to  him  to  lend  Baxter  a  sum  of  £6000  out  of  the  trust  foiJ 
upon  the  security  hereinafter  mentioned ;  and  they  recommended  soch  seenri^  \ 
Tnomas  B.  Fyler  as  being  a  sufficient  security." 

"  That  Messrs.  Blunt,  Roy  &  Blunt  acted  upon  the  occasion  aforesaid,  not  only  i 
the  solidtors  of  Samuel  Baxter,  but  also  as  the  solioitorB  of  Thomas  B.  f^ler,  as  M 
^stee  as  aforesud ;  and  they  approved  of  and  accepted  the  proposed  secnii^  on  \ 
behalf ;  and  at  their  inetanoe  and  under  their  advice,  the  sum  of  £6000  waa  afterwui 
lent  and  advanced  to  Baxter  as  hereinafter  mentioned,  and  a  great  part  if  not  tft 
whole  of  such  sum  was  retained  by  them  for  their  own  use." 

**That  in  1825,  and  when  Messrs.  Blunt,  Roy  &  Blunt  procured  the  said  Thomi 
B.  Fyler  to  lend  the  sum  of  £6000,  part  of  the  trust  funds  to  Baxter  as  aforesaid,  \ 
Baxter,  was  in  great  pecuniary  difficulties,  and  was  largely  indebted  to  them,  the  u 
Messrs.  Blunt,  Roy  &  Blunt ;  and  Messrs.  Blunt,  Roy  &  Blunt  were,  to  some  extol 
concerned  or  interested  with  him  in  hia  building  speculations,  and  were  und 
peouniuT  liabilitiea  and  engagementa  for  him  to  a  luge  amount ;  and  that  when  tfai 
applied  for  and  procured  such  loan  to  be  made  to  him  as  aforesaid,  they  had  a  diral 
personal  interest  in  procuring  the  same,  and  the  whole  of  the  said  sum  of  £6000  «■ 
paid  into  their  faand^  in  order  th^  the  same  might  be  applied  by  them,  partly  tl 
uquidation  of  the  said  Samuel  Baxter's  debt  to  tlram,  and  partly  in  or  towards  pM 
ment  of  debts,  for  which  they  or  some  of  them  were  [060]  personally  liaUe^  and  ul 
oome  under  engagements  to  pay." 
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"That,  ODder  the  cirouiustanoeB^  the  irforesaid  loan  of  the  said  sum  of  X6000,  and 
the  nbsequent  dealings  with  the  said  several  aeoniities  vera  not  only  breaches  of 
frost,  iD;which  Messrs.  Blunt,  Boy  &  Blunt  were  rarfcies,  but  were  direct  fraoda  by 
tksm  against  the  Plaintiffii  and  the  trust  estate ;  and  tiut  Mesers.  Blunt,  Boy  &  Blunt 
uc  tiierefore  liable  in  equity  to  replace  the  said  trust  funds." 

The  bill  prayed,  as  against  Messrs.  Blunt,  Koy  &  Blunt,  "  that  they  might  be 
declared  liable,  to  the  extent  of  the  trust  moDies  which  came  to  their  hands  resitec- 
thrdr,  to  make  cood  the  same,  and  that  they  might  be  decreed  to  do  so  aooordinely." 

'□le  Plaintifb  &iled  in  sulmtantiating  by  evic^nce  these  grave  charges  of  fraim,  as 
vOl  be  found  noticed  in  the  judgment  of  the  Court. 

Mr.  Kindersley  uid  Mr.  Te^,  for  the  Plaintiffs,  made  no  chum  against  James  C. 
Pykr  farther  than  was  necessary  to  charge  the  other  parties.  They  directed  their 
MgomeDt  principally  against  Messrs.  Kunt,  Boy  &  Blunt,  and  contended,  that  the 
huii^  the  mouOT  on  leasehold  security  was  unauthorised  by  the  deed,  and  constituted 
iphin  breach  of  tanut  against  all  pailaes  concerned ;  tiiat  those  who  participated  in 
•  m  fint  &alt,  were  liable  for  all  that  snbsequently  happened,  unless  they  could  shew 
'  tkat  ^  fund  had  been  brought  back  into  a  proper  state  of  investment. 

That  Messra.  Blunt,  Roy  Jfe  Blunt,  admitting  that  they  knew  that  the  money  was 
tnist  mtHiey,  had  con-[566')-8tructiv6,  if  not  actual  notice  of  the  trusts  of  the  settle- 
aaot,  and  must  therefore  be  taken  to  have  known  that  a  breach  of  trust  was  being 
ffaninitted.  They  received  the  trust  property  with  knowledge,  and  became 
weoontable  as  trustees. 

[The  Master  of  the  Rolls.  Your  argument  would  lead  to  this,  that  if  trust 
property  were  committed  to  a  carrier  or  a  messenger,  he  would  become  liable  as  a 
tnutee  if  he  knew  that  it  was  subject  to  a  trust.]  This  case  goes  far  beyond ;  for 
bcro  Messrs.  Blunt,  Roy  &  Blunt,  with  knowledge,  assist  in  a  breach  of  trust,  and 
ncaiTe  die  money  in  discharge  of  their  own  debt  The  case  is  precisely  similu  to 
tlut  of  ^ikm  Moon  (1  Myl.  &  K.  126),  and  Homjf  v.  Sairveif,  before  Sir  John 
Iwh  and  Lord  Ck>ttenbam,  on  appeal.  Thev  are  not  merely  agents,  but  hav^  for 
^eir  own  interest,  mixed  themselves  up  in  the  breach  of  trust,  and  have  therefore 
koome  principals. 

That  Uiey  were  the  solicitors  of  the  trustees  is  plain  from  their  acts,  they  prepared 
tite  mortgage  deed,  which  was  part  of  the  duty  of  a  mortgagee's  solicitor. 
Mr.  Pemberton  and  Mr.  £vana,  for  the  widow. 

Mr.  Tinney  and  Mr.  Koe,  for  the  representatives  of  Thomas  B.  f^ler. 

Mr.  Bethell  and  Mr.  Heath,  for  Mr.  Monro,  a  new  trustee. 

Mr.  Oirdlestoue  and  Mr.  Hall,  for  James  C.  Fyler. 

Mr.  Loftus  Wigram,  for  Lawrence  Fyler,  one  of  the  children. 

JJSSn  Mr.  Tamer  and  Mr.  Campbell,  for  Messrs.  Blunt,  Roy  &  Blunt.  The 
Pbmtiff  has  wholly  failed  in  making  out  as  against  Messrs.  Blunt,  Ro^  &  Blunt,  the 
(Me  alleged  against  them  by  the  bill.  The  proposal  appears  plainly  from  the 
Mresporalence  to  have  originated  from  the  Fylers,  and  not  from  Messrs.  Blunt,  Boy 
lABluntu  Throughout  the  proceedings  Mr.  Thomas  B.  Fyler  appears  to  have  been 
fMet  aetire,  and  to  have  shewn  the  greatest  care  and  caution  in  seeing  to  the  validity 
MiralDe  of  the  security. 

Tilt  case  against  the  solicitors  proceeds  on  the  two  grounds,  of  a  breach  of  trust 
a  fraud  having  been  committed  by  them ;  but  unless  fraud  can  be  made  out, 
i^ere  is  no  principle  on  which  to  charge  them  as  trustees.  There  is  no  foundation 
[^atever  for  the  charge  of  fraud,  j£6000  were  invested  in  property  worth  j£l 0,000 ; 
the  money  was  perfec^y  secure,  and  although  the  trustee,  who  acted  with  full 
WrUdge,  and,  as  he  says,  "on  his  own  responsilnlity,"  committed  a  breach  of  tmat, 
^  there  waa  no  fraud,  full  value  was  given,  and  the  £6000  when  received  became 
(he  property  of  Baxter.  The  case  has  no  resemblance  to  that  of  fFUaon  v.  Jfoora,  in 
|*bieh  agents,  having  notice,  applied  trust  fund  in  payment  of  a  private  debt  due  to 
iftem  from  their  pnnoipal,  who  was  embarrassed  in  his  circumstances ;  that  was  a 
Mie  of  fraud,  and  what  the  Court  held  was  this  that  the  Defendants  could  not  retain 
a  fnnd  which  they  knew  to  belong  to  A.  in  payment  of  a  debt  due  to  them  from  B. 
^ere,  no  consideration  at  all  was  paid,  but  here  full  consideration  was  given  for  the 
trast  money,  and  though  technically  a  Inwch  of  trust  as  against  the  teustees,  still 
there  is  no  semUanee  of  fraud. 


Digitized  by  Google 


220 


FVLSa  V.  PYLEH 


lUT.I 


If  t^en,  there  yrsA  no  fraud,  Messrs.  Blunt,  Boy  &  Blunt,  at  t^e  utxnost,  va 
mere  agents,  and  as  such  [Nt8]  accountable  to  their  principal  only,  and  not  to  d 
cettiti  gue  trwts;  Adams  v.  Fisker  (2  Keen,  754;  3  Myl  &  Or.  526,  549),  Jfylen 
FiizpaMek  (6  Mad.  360).  They  had  no  notioe  of  the  trustees'  powers  or  dutiM,  at 
if  they  had,  they  could  not,  by  mere  notice,  be  converted  into  implied  tnisM 
Niekols&n.  t.  Knou>U$  (5  Mad.  47).  In  Keane  v.  Beibarif  (4  Mad.  356),  Sir  J.  Im( 
speaking  of  the  agmts  of  trustees  says,  "  If  they  had  reason  to  b^eve  tihat  Thn 
and  Fennel!  (the  trustees)  were  bo  misapplying  the  assets,  it  would  be  difficolt  to  I 
a  ground  wnioh  would  make  them  responsible,  for  paying  to  their  prindpals  1 
monies  which  had  been  placed  in  their  hands  for  the  purpose  of  being  remitted 
them :  that  would  be  to  make  every  trustee  accountable  for  his  conduct  in  Uie  tn 
to  evOTy  agent  whom  he  happened  to  employ,  and  would  carry  the  principle  of  4 
structive  trust  to  an  inconvenient,  and  indeed  to  an  impracticable  length." 

In  Davis  v.  Spurling  (1  Buss.  &  Myl.  64),  "An  executor,  who  was  employed 
his  co-executor  as  his  agent  to  sell  an  estate,  which,  under  the  will  of  the  tetU 
the  co-executor  alone  had  power  to  sell,  and  who  handed  over  the  price  of  the  ail 
to  his  co-executor,  waa  held  not  accountable  for  the  misapplioation  of  that  prio« 
the  co^ecutor,  because  he  had  no  legal  tight  to  retain,  although,  by  the  wiU  ol  i 
testator,  the  ynae  of  the  estate  when  Kild  was  to  be  oonsidwed  as  part  of  his  pem 
estate."  Sir  J.  Leach  there  said,  "  Gdoheatw  (the  party  selling),  had  no  Ic^  m 
to  retain  the  price  of  Whimper  Brade/s  moietv  of  the  estate ;  for  it  was  in  hu  hn 
not  as  executor,  but  simply  as  agent  of  John  &adey,  who  alone  had  the  power  to| 
that  moiety,  and  to  receive  the  price  of  it."  J 

[669]  Messrs.  Blunt,  Hoy  &  Blunt  could  not  have  filed  a  bill  of  intevpleM 
Crawsha/y  v.  ThonUon  (2  Myl.  &  Cr.  1),  or  resist  payment  to  Baxter.  j 

There  is  no  ease  in  which  a  solicitor  has  been  held  liable,  because  witii  | 
knowledge  his  client  has  committed  a  breach  of  trust ;  were  it  otherwise,  it 
become  the  duty  of  a  solicitor  to  denounce  his  client  whenever  he  determined  to 
contrary  to  the  trusts.   If  it  were  held,  that  a  person  dealing  with  a  tanutee 
notice  of  everything  relating  to  the  trusty  and  is.  bound  to  see  that  no  broi 
committed  therein,  even  bankersj  agents,  solicitors,  clerks,  or  messengeora  whea 
have  dealings  witii  trustees  w<Hild  have  the  duty  imposed  on  Uienif  to  see,  in 
case,  to  the  due  execution  of  a  trust. 

There  was  no  loss  on  the  first  transaction,  and  whatever  loss  may  have 
quently  happened,  arose  from  Uie  trustees  postponing  the  sale  of  the  property, 
from  exchangins  the  securities  at  a  time  when  it  is  not  alleged  that  anytJiing  «« 
from  Baxter  to  Messrs.  Blunt,  Boy  &  Hunt. 

Any  claim  of  the  Plaintiffs  is  barred  by  the  Statute  of  Limitations,  which 
not  a  bar  to  a  direct  trust  is  a  bar  to  a  o(Hutruotive  trust;  Beckfard  r. 
(17  Ves.  87). 

Mr.  Kindersley,  in  re^y. 

The  Master  of  the  Rolls  [Lord  Langdale]  (aftw  stating  the  principal  d 
stances  of  the  case).  It  is  said  by  some  of  the  parties  in  answer  to  this  hill, 
although  these  proceedings  in  respect  of  the  trust  money  must  be  admitted  to 
been  irregular,  [660]  because  th&ce  was  no  authority  at  all  to  change  tiie  leo 
yet  it  was  done  manifestly  for  the  advantage  of  one  of  the  eedtU  que  tru^  ukt ' 
the  consent  of  some  of  the  others ;  and  if  that  were  so — if  all  this  has  taken 
with  the  consent  of  the  parties  now  complaining,  it  certainly  appears  to  me  that 
would  not  have  any  right  to  maintain  this  suit,  lor  volenti  non  JU  if^uria.  If  they 
authorized  this  course  of  dealing  with  their  own  fund,  it  would  be  in  the 
degree  unjust,  to  permit  them  to  establish  a  claim  against  those  who  have 
under  their  authority.  There  is  no  evidence  upon  which  I  can  properly  act 
that  matter ;  but  I  am  clearly  of  ojHnion  thtU;  there  must  be  an  inquiry  whether 
investments,  or  any,  and  which  of  them,  took  place  with  tJie  consent  of  any  of 
parties,  with  liberty  for  the  Blaster  to  state  special  circumstances. 

But  there  are  other  persons  sought  to  be  charged,  as  to  one  of  whom,  namely,' 
Monro,  1 0(Hic6ive  tiiere  is  no  doubt  at  all.  The  ciroumstanoeB  under  which  he  flj 
into  thia  trust,  are  not  such  as  appear  to  me  to  render  him  in  any  degree  liaUt 
the  breaches  of  trust  that  have  been  committed.  The  other  parties  are  Mci 
Blunt,  Boy  &  Blunt,  in  respect  of  whom  alone  the  argument  of  this  day  has  t 
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ittnnd  to  DML  Masns.  Bant,  Roy  ft  Mimt,  at  the  date  of  the  first  oi  the  trans- 
iitiaBi  whiA  it  now  iHoa^t  into  question,  happened  to  be  ^e  solicitors  of  Mr. 
naau  SSeliffia  VVler,  irito  caUs  hinuelf  the  acting  trustee  in  this  matter,  and  also 
k  nljaton  of  Mr.  Baxter,  who  desired  to  have  this  loan ;  and  it  is  alleged,  that 
•r  own  persona]  interests  were  so  inTolred  in  the  transaction,  that  they  must  be 
nkred  to  have  acted  not  as  solicitors  and  ^|;ents  alone,  but  as  persons,  who,  being 
dton  uhI  uents,  took  advantage  of  their  p(611  position,  to  acquire  a  benefit  for 
■elres  at  the  hazard,  if  not  to  the  prejudice  of  the  trust ;  and  that,  under  those 
RwtaiKm,  the  Court  ought  to  impute  to  them  the  duty  of  seeing  to  the  due 
kttxm  oi  this  trust  money ;  in  other  words,  will  impute  to  them  the  character  <d 
IM.  The  aigument^  as  it  was  first  addressed  to  me,  was  certainly  pushed  to  a 
Mr  extent  than  I  have  ever  heard  attean|rt«d  with  regard  to  charing  persons 
I  ^  doty  ot  tmstaes.   It  has  now  been  most  properly  reduced  within  narrower 
Hi^  and  their  liabiUty  tnma  ujxm  the  ptnnt  which  I  have  last  adverted  to — ^whether 
^  can  be  oonaiderea  aa  having  so  involved  their  own  personal  interests,  in  the 
Rtr  io  whidi  they  were  concerned  as  agents,  that  this  Court,  in  the  exercise  of  its 
UictK»,  ought  to  impute  to  them  the  character  of  trustees.    I  do  not  mean  to 
ide  it  St  this  moment,  because  I  think  I  ought  to  look  at  one  or  two  cases  before 
SBU  to  a  decision  upon  it ;  but,  looking  at  the  facts  as  far  as  they  relate  to  these 
tloiKii,  they  stand  thus : — Being  such  solicitors  as  I  have  mentioned,  at  the  time 
m  die  first  bansaction  took  place,  a  large  debt  was  due  to  them  from  Mr.  Baxter. 
t  ram  which  was  raised,  was  received  by  them  for  him,  carried  to  the  general 
Rant  between  them,  and  applied  therefore  in  immediate  liquidation  of  the  debt 
was  due  to  them  from  Mr.  Baxter.    So  that  there  can  scarcely  be  a  doubt, 
itthejr  bad  an  immediate  advantage  from  the  completion  of  this  transaction;  but 
n  it  is  said,  that  they  got  tiiis  advantage  by  improperly  inducing  their  client  the 
mei,  knowingly  to  commit  a  breach  of  trust,    u  that  made  outf  Did  they 
swii^y  induce  him  to  commit  a  breach  of  trust?  They  did  not  apply  to  him  to 
n  tWB  done ;  on  the  conteary,  he  being  desirous  to  effect  this  object — to  change 
I  ncori^  so  as  to  procure  a  higher  rate  of  interest,  applied  to  them,  in  order  that 
if  mi^t  assist  {JBm^  him  in  finding  a  fit  security  for  the  purpose,  and  they,  being 
Ked  to  by  him,  did,  in  compliance  with  his  request,  look  out  ior  a  security, 
tortoutdy  they  found  that  security  from  another  client,  and  therefore  got 
Mind  in  that  perplexity,  which  all  solicitors  get  entangled  in,  when  they  are  acting 
'pttBODs  who  may  have  opposite  interests.    A  gentleman  of  the  name  of  Dimond 
ha  undoubtedly  to  have  been  consulted  for  the  interest  of  some  of  this  family.  In 
It  fKftatv  he  was  consulted,  or  what  advice  he  gave,  does  not  very  clearly  appear 
■a  It  (toes  appear  by  die  whole  of  the  transactions,  that  Messrs.  Blun^  aay  & 
bt  were  aeting  as  the  strficitors  oi  Thomas  B.  Fyler,  hy  the  preparation  cl  the 
by  the  deeds  being  in  their  possession  afterwards,  and  so  on.   The  trust 
■Bf,  which  was  properly  invested,  was  sold  out,  Mr.  Roy  being  one  of  the  persons 
sad  ID  the  power  of  attorney  for  its  sale ;  this  fact  has  not  been  dwelt  upon, 
Mil]  it  is  m  some  respects  an  important  circumstance  to  take  notice  of.  It 
m  also  that  they  received  the  £6000  for  Mr.  Baxter;  Baxter  was  giving 
nily  which  turned  out  to  be  ample,  in  exchange  for  this  money,  and  the 
Men,  receiving  ample  security,  pay  the  money  to  Mr.  Roy  as  the  agent,  and  on 
'aeoooDt  of  Baxter.    When  the  trustees  got  the  security,  they  made  it  subject  to 
I  tnit,  and  the  money  which  was  pud  over  could  scarcely  then  be  considered 
boat  money ;  it  was  intended  to  be  given  to  Baxter  for  his  own  use,  and  was 
B  to  him  by  the  hands  of  Blont^  Roy  &  Blunt    I  do  not  mean  to  state 
Ify  my  oranion  upon  it^  but  if  this  be  ^e  state  of  the  transaction,  oan  the  case 
■ndered  «xmB^y  like  that  of  Wilson  and  Moore,  where  the  agent  of  the  trustee 
•Uoding  in  the  name  of  the  trustee  certain  sums  of  money,  which  he  after* 
Jk,  pursuant  indeed  to  the  order  of  the  trustees,  applied  to  a  purpose  contrary 
totiie  trust  t    Was  this  money,  at  the  moment  it  was  placed  in  the  hands  of 
Boy  &  Blunt,  to  be  considered  as  trust  money  1   Must  tbey  be  considered  as 
with  their  client,  the  trustee,  that  the  exchange  of  the  security  for  the 
eaoDot  be  considered  as  a  complete  substitution  of  one  for  the  other,  but  as 
tontunuDg  to  retain  its  character  of  trust  money  1   I  apprehend  really  that  the 
oiae  depends  <ki  this ;  beoause  it  must  be  admitted  that  this  was  the  teuis- 
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actitm     which  all  the  future  loes  was  oooadoned.   If  this  money  had  been  lUml 

to  remain  in  its  original  state  of  investment,  no  loes  could  have  afterwards  tab^ 
place,  by  the  diminution  of  the  value  of  the  house  in  Upper  Grosvenor  Sb«et;  bot 
it  wBB  that  transaction  which  led  to  all  the  rest.  The  Pluntifb  in  this  cause  are  qoI 
content  to  take  up  the  transaction  at  the  time  when  the  trust  money  stood  in  ^ 
sufficient  and  secure  investment,  partly  in  stock  and  partly  on  the  mortgage  upon  si 
estate  of  sufficient  vidue  ;  but  professing  themselves  to  be  most  exceedingly  relu^ 
to  do  anything  by  which  they  may  charge  Mr.  James  G.  Fyler  their  benefactor ;  aj 
in  substance,  we  would  rather  attack  him,  however  ungraciously,  dian  leave  Mem 
Blunt,  Boy  &  Blunt  nnasaailed.  If  they  have  a  right  to  charge  Ur.  James  C.  fy)a 
of  course  tiiey  must  hare  the  benefit  of  it ;  and  whatever  one  may  think  of  d 
fedings  hy  which  persons  are  actuated  in  such  a  case,  ^ere  is  an  undoubted  neeesH) 
to  give  effect  to  any  rightful  claim  which  tJiey  make.  Gases  which  are  reiy.punft 
are  not  uufrequent  in  this  Court ;  we  find  a  nuuried  woman  throwing  herself  at  d 
feet  of  the  trustee,  begging  and  entreating  him  to  advance  a  sum  of  money  out  of  tli 
trust  fund  to  save  her  husband  and  her  family  from  utter  and  entire  ruin,  and  makin 
out  a  most  plausible  case  for  that  purpose ;  bis  compassionate  feelings  are  worke 
upon ;  he  raises  and  ad-[6641-vanceB  the  money ;  the  object  for  which  it  was  gin 
entirely  fails;  the  husband  oecomes  bankrupt ;  and  in  a  few  months  afterwanu tl 
very  same  woman  who  induced  the  trustee  to  do  this,  files  a  bill  in  a  Court  of  Equit 
to  compel  him  to  make  good  that  loss  to  the  trusts  These  are  cases  which  hamn! 
they  shock  everybody's  feelings  at  the  time,  but  it  is  necessary  that  relief  sboQld ) 
given  in  such  cases :  for  if  reuef  were  not  given,  and  if  such  rights  were  not  stsict 
maintained,  no  sudli  thing  as  a  trust  woold  ever  be  preserved.  The  hardship^  thei 
fore,  of  individual  oases  must  not  be  taken  into  consideration,  and  if  tbese  parti 
diink  fit  to  insist  on  their  strict  rights,  they  are  entitled  to  have  them. 

I  will  look  into  the  authorities  which  have  been  cited,  and  mention  this  case  sgaii 
but  this  I  must  say,  that  if  I  should  hold  that  Blunt,  Boy  &  Blunt  have  made  uko 
selves  liable,  they  are  entitled,  just  as  much  as  any  other  party,  to  the  benefit  of  i 
inquiry,  whether  this  was  done  with  the  consent  of  the  ce^ui  que  truds. 

March  1.  The  Master  of  xhk  Bolls-.  In  this  bill  it  is  alleged,  that  Mew 
Blunt^  Boy  &  Blunt,  the  solicitors  of  Thomas  BilcUffe  Fyler,  and  also  of  Samn 
Baztw,  being  creditors  of  Mr.  Baxter  to  a  large  amount,  and  being  connected  wil 
him  in  his  building  speculations,  or  involved  by  his  embarrassments,  and  liable  fat  tl 
payment  of  debts  wmeh  he  owed  to  other  parsons,  did,  for  the  purpose  of  pnxnrii 
payment  of  ^e  debt  due  to  tiiemselves,  and  relieving  diemselves  from  their  liahilitii 
to  otiier  persons  for  Baxter,  knowingly  prevailed  upon  Thomas  Hlbliffe  Fyler,  w\ 
was  a  tarustee  foe  tihe  Phuntiflb,  to  violale  his  trust,  and  lend  £6000  trust  money 
Baxter,  in  order  that  they,  as  Baxter's  agents,  [666]  might  receive  the  amount,  ti 
apply  the  same  for  their  own  benefit,  in  satisfaction  of  the  debts  due  to  themseln 
and  for  which  they  were  liable  to  other  persons.  And  it  is  charged,  that  this  la 
and  the  subsequent  dealings  with  the  money  were  not  only  breaches  of  trust  to  wla 
Blunt,  Roy  &  Blunt  were  parties,  but  were  direct  frauds  by  them  against  the  persQ 
entitled  to  the  trust  money.  If  the  facts  were,  as  alleged,  I  oonoeive  that  t 
pWitifis  would  be  entitled  to  ^e  relief  which  they  pray ;  out  it  appears  to  me,  th 
in  the  commencement  of  the  transaction.  Blunt,  Boy  &  Blunt  had  no  knowled^ 
the  trusts,  or  of  the  power  of  the  trustees,  and  that  although  they  were  the  soliatc 
of  Thomas  Bilcliffe  Fyler  the  trustee,  and  at  his  request  saggasted  the  pn^ 
security,  yet  that  they  neither  advised  him  as  to  his  powers  under  the  trust  dec 
nor  suggested  to  him  the  propriety  or  expediency  of  the  loan ;  and  that  the  prraos 
security  was  suggested  by  them  only  m  consequence  of  lltomas  BilclifiTe  Fyk 
application  to  them.  In  the  progress  of  the  treaty,  Blunt,  Boy  &  Blunt  becsi 
informed  that  the  money  intended  to  be  lent  was  trust  money,  in  which  infants  m 
interested  (letter  of  18th  September  1825),  and  it  appears  that  Mr.  Dimond,  or  t 
firm  of  Baker  &  Dimond,  was  in  some  manner  employed  for  the  trustees,  and  eat 
que  iruds,  or  some  of  them.  Mr.  Boy,  in  the  letter  of  the  19th  October  1825,  whi 
was  read  in  evidence,  after  representing  the  wants  of  Baxter,  says,  "  Your  survey 
has  reported  on  the  value,  and  we  have  explained  to  Mr.  Dimond  t^e  exact  nature 
the  security,  which  is  simply  a  le^  from  Lord  Grosvenor ;  any  other  circumstan 
attending  it  are  particularly  the  subjects  of  consideration  for  you  and  Mr.  Dimoni 
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Mm iboold  decide <mewi^(Hr  Other, ^  inconTemeiioe  to  Mr.  Baxter 

|MQ  fluit  die  borinen  ahoald  eoDtinue  open."  It  forthw  appous  bj  the  letter  of 
tM  30th  October  that  the  power  of  attorney,  under  which  it  was  inteiKled  to  transfer 
tii0  atook,  was  with  Mr.  Dimond ;  and  from  the  whole  transaotion  it  must,  I  think, 
be  M^ted  that  the  trustee  did  not  rely  on  Blnnt,  Boy  &  Blunt  atone.  The  loan 
vs8  proposed  by  the  trustee ;  on  his  application  the  particular  security  was  proposed 
by  maat,  Boy  &  Blunt ;  the  title  was  einilained  to  Mr.  Dimond ;  the  value  was 
Heertained  by  a  surveyor  employed  by  Mr.  Fyler  himself;  BlunV  Boy  &  Blunt 
inftfmed  Mr.  Fyler  that  other  circumstances  attepdin^  the  transaction  were  partieu- 
krly  nibjeets  of  consideration  for  himself  and  Mr.  Dimond ;  and  the  drafts  of  the 
imd  and  bond,  though  prepared  by  Blunt,  Boy  &  Blunt,  were  sent  by  them  to  Baker 
4  Dimond  for  their  perusal  and  approbation,  on  the  behalf  (as  it  is  expressly  stated 
B Apart  of  the^answer  of  Blunt,  Eoy  &  Blunt  which  has  been  read  against  them  as 
indawe)  of  Margaret  Fyler  and  the  trustees ;  and  it  seems  to  have  been  by  the 
jMm  (rf  Mr.  Brmiie,  obtained  by  Messrs.  Baker  &  Dimond,  that  a  guarantee  was 
daMiided  for  payment  of  the  ground  rent  of  the  house  intended  to  be  mortgaged, 
;iid  of  the  interest  of  the  mortgt^  money  so  long  as  the  house  should  continue 
DtrasDted  and  unsold.  The  required  guarantee  was  given  by  Blunt,  Boy  &  Blunt, 
lod  die  transaction  being  oompleted  on  the  29th  of  October  1826,  Blunt,  Boy  &  Blunt 
^lt  the  securities  including  their  own  guarantee  in  their  possession  for  the  trustees. 

To  some  extent^  therefore,  though  not  to  the  extent  and  in  the  manner  alleged. 
Shut,  Boy  &  Blunt,  notwititatanding  the  employment  of  Dimond,  or  Baker  &  Dimond 
vera  aetiug  as  solicitors  for  the  trustees.  They  were  at  the  same  time  creditors  of 
Bixter  to  the  amount  [6671  of  nearly  ;£3000,  they  personally  gave  the  guarantee 
vfaieh  was  required  for  comueting  the  security ;  they  receired  the  money  awl  carried 
it  to  the  credit  of  Baxter^  account  with  them ;  and  at  a  sabseqaent  period  the 
Mtnmt  between  themselves  and  Baxter  was  in  favour  at  Baxter. 

But  the  allegations  in  the  bill  that  Blunt,  Boy  &  Blunt  were  connected  with 
hxia  in  his  building  speculations  and  embarrassments,  uid  that  they  were  liable 
ht  debts  owing  by  Baxter  to  other  persons,  are  wholly  unsupported  by  evidence ;  and 
^'^lOQgh  it  appears  to  me  probable  t^at  before  the  transaction  was  conduded.  Blunt, 
&  Blunt  had  the  means  of  knowing,  and  possibly  did  know,  that  the  leasehold 
itj  was  not  authorised  by  the'  trust,  yet  the  fact  is  not  [noved  to  have  been  st^ 
tliey  do  not  appear  to  have  advised  the  trustee  on  the  subject^  and  ^ey  had 
to  think  that  in  that  matter  he  acted  either  on  his  own  opinion  or  on  other 

I  Here  can  be  no  doubt^  but  that  the  transaotion  on  the  part  of  the  Fylers,  though 
HiuMoo^  was  band  fide  intwded  to  be  bmcAoial  to  Mrs.  J^ler,  and  not  prejudioal 
pberchihlren,  but  bong  unauthorised  and  a  subsequent  loss  (which  could  not  have 
'"ttned  hot  fen'  the  first  deviation  from  the  trust)  having  happened,  the  principals 
•y  be  liable.  The  transaction  was  conducted  by  Blunt,  Boy  &  Blunt^  and  the 
against  them  is  principally  supported  by  inferwces  deduced  from  her  interest, 
dmg,  it  is  said,  to  the  conclusion  that  they  prevailed  on  the  trustee,  or  being 
wlieitors  permitted  him  to  commit  a  breach  of  trust  for  their  benefit,  under 
iblaace  of  the  transaotion  being  a  loan  to  Baxter. 

fiat  a  chai^  of  this  nature  should  be  manifest  from  the  transaotion  itoelf,  and 
~ld  be  distinctly  proved ;  [668]  their  knowledge  of  the  limited  powers  of  the 
M  is  not  proved,  and  the  uiots  established  do  not  warrant  the  inferences  drawn 
them.    The  security  was  of  ample  value,  no  mere  semblance,  but  a  real  and 
Ide  seenri^.   Baxter,  or  Blunt^  Boy  &  Blunt,  by  means  of  ancfa  security  oonld 
had  no  difficulty  in  procuring  the  loan  elsewhere ;  the  security  in  tJie  hands  of 
tnutees  ^forded  them  the  means  of  recovering  the  m<Hiey ;  and  tine  facts  admitted 
*  to  the  state  of  the  aoeonnt  between  Blunt,  aoy  &  Blunt  and  Baxter,  so  &r  from 
iNBaaarily  leading  to  the  conclusion  desired  by  the  Plaintifis,  are  consistent  with  the 
imposition,  that  the  whole  amount  of  the  mortgage  money  was  applied  in  payments 
k  other  persons  pursuant  to  the  orders  of  Baxter.    How  the  case  really  stood  does 
hot  appear,  but  the  Plaintifis  who  have  had  the  means  of  investigating  the  account 
^      dealings  between  Baxter  and  Blunt,  Boy  &  Blunt,  and  have  produced  do 
■ndenoe  aa  the  subject^  are  not  entitled  to  presume  all  the  material  facte  to  be  such 
■  will  support  their  churge. 
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224  OOLTZLB  17. .  UIDDUCION  tUUM 

In  the  tranaaetion  of  16S5  the  breaoh  of  tnut  coiuisted,  not  in  the  miappfintiM 
of  the  money  given  as  a  oonsiderataon  for  the  mffltgage,  but  in  the  aeoepbum  of » 
Mourity  not  authorised  by  the  trust. 

The  trnsteea  baTing,  without  authority,  procured  and  accepted  in  lieu  of  so  moeh 
stock,  an  unautliorised  but  ample  security  for  so  much  money,  became  raspmaiUe  for 
any  futiu^e  loss  traceable  to  that  first  error.  Upon  oonsideration  it  appears  to  bh^ 
that  solicitors  who  knowin^y  procured  this  to  be  done  for  their  own  benefit,  ooghb 
to  be  considered  as  partakers  in  the  breach  of  trust ;  but  the  ease  should  be  pcon^ 
and  not  founded  on  unoertain  and  perhaps  altogetiier  untrue  inferracea. 

[668]  Blunt  Roy,  &  Blunt^  by  the  position  in  which  ihey  placed  themaelTei  ill 
relation  to  the  borrower  and  lender  of  this  trust  money,  have  exposed  tiiematlnitl 
this  investigation,  which  I  own  does  not  ap^iear  to  me  to  have  been  nnreaKnil]|l 
instituted ;  out  I  think  tbat  the  eharae  aj^unat  tiiem  is  not  eatsUiahed ;  asd  td 
they  are  not  answerable  to  the  PUdntim  for  the  breach  of  trust  whieh  waa  eoamitM 
in  1825,  or  for  the  unauthorised  investment  of  the  trust  money  which  waa  thui  ludi 
The  ample  security  which  was  taken  in  1825  was,  in  1827,  exchanged  for  otM 
security,  part  of  which  ultimately  proved  to  be  d^oient,  and  occasioned  the  ki 
which  has  occurred.    Blunt,  Boy  &  Blunt  were  also  employed  in  this  transaction,  I 
means  of  which  their  guarantee  ceased,  and  this  interest  has  uain,  I  think  s 
unreasoDabty,  subjectea  their  conduct  to  investigation ;  but  in  this  case  alio^  If 
Thomas  Bilcliffe  Fyler  took  on  himself  the  sole  cu^  and  responsibility  of  aacotaioii 
the  value  of  the  security ;  and  thinking  Uut  Blunts  Roy  &  Blunt  are  not  anivoit 
for  the  consequences  m  the  nnauthorisd  investment  in  1825,  and  seeing  notU 
wherewith  to  duu;ge  them  in  the  transaction  of  1827  taken  1^  himself,  it  dooi  i 

riar  to  me  that  Uiey  are  chargeable  for  die  loss  oooaaifflied  by  t^e  deteriwatkm* 
house  in  Upper  Qrosvenor  Street.  J 
Though  the  direct  alle^tions  of  fraud  against  Blunt,  Roy  &  Blunt  are  nnfooDdai 
yet  seeing  that,  by  involving  their  own  personal  interests  in  the  tranaaotioos,  thi 
nave  rendered  an  investigation  into  their  conduct  not  unreasonable;  I  moBt,! 
dismissing  the  bill  against  them,  do  so  without  costa.  I 
Aa  to  Mrs.  Fyler,  an  inquiry  must  be  directed  as  to  her  oonearraiee. 


[670]   CoLViLB  ff.  MmDUEiON.   Dm.  18, 19,  21,  24,  1840. 
[S.  C.  4  Jur.  1197.} 

A  testator  devised  hia  estate  X.  to  trustees,  for  sale,  for  payment  oi  his  debts  i 

legacies,  in  exoneration  of  his  personal  estate ;  and  after  reciting  tiiat  he  beed 
entitled  on  his  marriage  to  a  aum  of  X7442  of  which  he  had  received  £2443,  fl 
the  £5000  remained  due,  he  bequeathed  £2442  to  be  paid  oat  of  the  prodooa 
the  eatate  X.,  and  the  aum  of  £5000  when  and  if  the  same  should  be  received  i 
got  in,  bnt  not  otherwise,  to  A.,  R,  C.  and  D.  equally ;  and  in  case  the  £50 
should  be  received  by  him  in  his  lifetime,  he  directed  the  same  to  be  raised  ooti 
the  estate  X  The  testator  received  the  £5000.  Held,  that  the  legacy  t 
demonstrative,  and  that  it  waa  a  charge  upon  the  general  personal  eatate  as  « 
as  on  the  estate  X. 

Personal  estate  held,  upon  the  context  ol  a  will,  not  exonerated  fnnn  the  pajrmeolii 
debts  and  legacies ;  where  a  real  estate  devised  fm  the  payment  thereof,  in  exood 
tion  of  the  personal  estate,  proved  to  be  inauffioient. 

The  testator,  Nathaniel  Lee  Acton,  being  possessed  of  several  estates,  distangaiN 
by  the  names  of  the  Claydon  estate,  the  &imford  estate,  and  the  Baylham  eatate^] 
his  will  dated  in  1823,  devised  his  Claydon  estate  to  trustees  to  sell  the  same,  or  M 
part  thereof,  as  would,  m  exoMraiion  of  his  personal  estate,  raise  money  sufficient  to  I 
the  mortgages  thereon,  and  the  legacies  payable  under  his  father's  will,  and  i 
interest  thereon,  and  all  hie  debts  due  on  simple  contract^  and  the  several  legid 
and  sums  by  his  aaid  will  given  and  directed  to  be  paid,  not  charged  upon  any  w ! 
aaid  real  estates ;  together  with  snoh  costs  and  ohaiges  as  dioold  oe  ntiuit 
incurred  by  his  sidd  trustees  and  his  executors,  by  reason  ctf      in  any  main 
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hoAeat  to  the  sale,  or  the  ezeeotion  and  perf<»inance  oi  his  will  and  the  tmsts 

tbdreof ;  and  should  applv  the  same  in  paymeot  thereof  accordingly ;  and  the  residue 
Ru  to  be  laid  out  in  laad^  to  be  settled  to  the  osea  declared  oonceming  his  mtmor  of 

The  teitatn-  also  devised  his  Bamford  estate,  subject  to  the  payment  of  the 
lort^agei  thcrocm,  to  trustees  for  600  years,  for  payment  of  his  bonds  not  connected 
b^ren  witii  any  mortgage  or  mortgages ;  with  remainder  to  Sir  Philip  Broke  and 
piBane^  ia  strict  settlement. 

r  [BTl]  The  testator  then  devised  the  Baylham  estate  to  Sir  William  Middleton  for 
\  with  renuuDders  in  strict  settlement ;  and  after  reciting  that  by  the  settlement 
in  prerioQS  to  his  marriage,  he  became  entitled  to  the  snm  of  £7442,  being  the 
midar  of  t^e  pcH^n  or  fortune  of  Susannah,  his  ftnt  wife,  of  which  sam  of 
IS  be  bad  then  received  only  the  sum  <rf  £3442,  and  that  the  remaining  snm  of 
DO  WIS  still  due  to  him,  for  which  he  received  interest,  the  said  testator  N.  Lee 
Dn  thereby  gave  and  bequeathed  the  sum  of  £2442  to  be  paid  by  and  out  of  the 
m  to  srise  by  the  sale  of  his  estates  devised  to  be  sold  as  aforesaid,  and  also  the 
of  £5000  when  and  if  the  same  should  be  received  and  ^t  in,  but  not  otherwise, 

0  HsDDsh  Elizabeth  Gillman,  Emily  Gillman,  and  Francis  Oillman,  equally  to  be 
ided  between  them,  share  and  share  alike ;  and  in  case  the  said  sum  of  £6000  or 
'put  thereof  should  be  received  .by  him  the  said  testator  in  his  lifetime,  then  he 
eted  Uut  the  same  or  so  much  thereof  as  should  be  so  received,  should  be  raised 
ptid  out  of  the  monies  to  arise  by  the  sale  of  his  real  estates  devised  to  be  sold 

■Hnsaid.  He  then  gave  several  general  and  specific  l^actes ;  and  ttfter  directing 
nle  of  certain  spedfied  chattels,  he  devised  the  residue  oi  his  real  estate  and  afi 
nadoe  of  his  perstmal  estate  and  effects,  of  what  nature  or  kind  soever,  which  he 
old  die  possessed  of,  or  entitled  to,  or  have  any  power  to  dispose  of,  and  also  the 
imooies  bstly  thereinbefore  mentioned,  and  which  should  remain  after  payment  of 
hi  fwmal  and  teskanmtanf  ea^enees,  and  all  charges  incident  thereto,  as  to  one 
iety  io  trust  for  Lady  Middleton,  and  as  to  the  other  moiety  in  trust  for  Caroline 
oa 

By  a  codicil  he  devised  his  Crowfield  and  other  estates  to  trustees,  in  fee  in  trust 
nil  ud  to  pay  all  J[S72]  *uch  principal  monies  and  interest  as  he  might  happen  to 

1  It  die  time  d  his  decease,  either  anon  mortgSjR;e  bond,  or  simple  contract ;  also 
nth  cbaiges  as  should  be  then  payame  under  nis  said  late  father's  will,  with  any 
nit  chu  or  to  accrue  due  for  the  same,  and  the  several  lM;ai»es  uid  sums  in  and 
tte  aiid  testator's  will  given  and  directed  to  be  paid,  ana  not  charffed  upon  any 
■  real  estates,  togetiier  with  such  costs  and  oiuu;gee  as  should  be  necessarily 
md ;  it  being  his  will  and  desire,  that  his  own  h^dituy  estates  uid  property 
Id,  if  in  his  power,  be  left  unincumbered,  and  that,  unless  it  should  be  necewuy, 

■nt  d  the  said  hereditaments,  which  in  and  by  the  first  tiiereinbefore  recitra 
pa  in  his  said  will,  or  those  comprised  in  the  said  twm  of  600  years  respeotively, 
lid  be  sold  or  mortgaged  by  faia  said  trustees. 

Re  testator  died  in  1836,  having  in  his  lifetime  received  the  £6000  referred  to  in 
pill,  as  beii^  due  to  him  under  his  marriage  settlement 

Bbe  penonaf  estate,  and  the  produce  of  the  sale  of  the  real  estate  chatted  there- 
w,  were  together  insufficient  for  the  payment  of  the  debts  and  legacies  of  the 

Be  first  que8ti<m  was^  whethw  the  persoual  estate  had  been  exonerated,  alto- 
pr.  from  payment  of  ^  debts  and  l^ptoies ;  and,  secondly,  whether  the  sums  of 
mt  and  £6000  were  specific  or  demonstrative  iM^es ;  in  other  words,  whether 
■*ere  payable  only  out  of  the  jntKluce  of  the  Claydon  estate,  or  were  also  a 
Mod  the  personal  estate. 

Bt  Pemberton  and  Mr.  Wood,  for  the  Plaintiffs  the  trustees,  who  were  also 
pad  aa  l^tees,  cited  [673]  Saneox  v.  Abbey  (11  Yes.  179),  Aldrich  v.  Cooper 
■I  381),  Page  v.  LeapmgweU  (l8  Yes.  463),  Qv»fWM  v.  Edwards  (2  Buss.  289,  n.), 
m^.  Greene  (4  Mad.  148). 

Ik  C  P.  Cooper  and  Mr.  Blunt^  for  Lady  Middleton  the  residuary  legatee,  ood- 
Wi,  that  the  personal  estate  was  exempted  aa  against  everyone,  except  creditors ; 
p»  testator  had  chuged  the  Claydon  estete  wiUi  the  costs,  i^bai;ges,  and  expenses 
pfciiiiiilisliun,  which  would  otherwise  have  fidlen  on  the  personal  estate;  and 


L 
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this  Btad  other  circiimstaBoM  sheWed  ^hat  it  "Was  t^e  bebutor's  intflnfeioiii  tiut  die 
residuary  legatees  should  take  the  peMonal  e8tiEtte,'«xonerated  from  the  'payment  of 
the^  deMs  and  legacies,  and  chai^;ed  only  with  die  "  £uD6nd  and  teetunoitaiy 
expenses,  and  all  charges  incidental  thereto ; "  Bootle  v.  BlvndeU  (1  Mer.  193),  r. 
Frim*  (1  Diek.  384,  and  1  E  C.  C.  138,  n.),  Morrow  v.  Btuh  (I  Otnci  185),  WiUimu^. 
The         of  Landed  (lb.  254). 

: '  Mr.  Kindprsley  and  Mr.  James  Farkw,  ior  Sir  W.  MiddletOD,  the  derfsee  d  the 
Baylham  estate,  contended  that  the  bond  debts  unconaected  vidi  mort^ans  wot 
payable  whoQv  out  of  the  500  years'  term;  so  as  to  leave  the  penonu  estate 
applicalde  to  tne  payment  of  the  other  debts  not  otherwise  provided  for;  thit  tita 
mort^^age  debts  on:  the  Olaydon  and  Baylham  estidiefl,  by  the  express  termi  of  the 
will  ought  to  be  wholly  paid  out  the  former;  that  the  mortoage  debts  <m  As 
Claydon  estate,  but  not  those  on  the  Bamford  estate,  ought  to  be  paid  out  of  tht 
pOTSonal  estate,  both  as  against  the  residuary  legatees,  notwithstanding  t^e  beqoe* 
was  after  payment  of  funeral  and  testamentary  expenses  (Ram  on  Assets,  44),  aiid  m 
[674]  against  the  legatees  unsatisfied  by  the  estates  devised  for  sale ;  and  lastly,  Uut 
the  lega^  to  the  Gillmans  was  e^lusively  charged  on  the  Claydon  estate. 

finney  and  Mr.  Bomilly,  for  Sir  Philip  Broke  and  another,  the  devisees  of  i 
the-  Bamford  estate,  contended  that  the  bonds  and  mortgages  were  primarSf  i 
chargeable  on  the  personal  estate,  and  tjien  on  the  real  estate ;  and  that  ^ere  oii|^i 
to  be  a  contribution  as  between  the  Claydon  and  Baylham  estates,  in  diose  cases  a; 
which  both  estates  were  included  in  ono  mortgage  security.  They  cited  Noel  t.  1M, 
SeiUw  (Dan.  Bep.  2U). 

}/St,  Girdlestone  and  Mr.  Shadw^  for  the  legatees  of  the  £7442,  contended  thU 
although  the  legacy  was  directed  to  be  pud  out  of  the  real  estates  devified  to  be  bc^, 
still  it  was  not  less  payable  out  of  the  general  personal  estate,  it  being  in  the  nattnC 
of  a  demonstrative  and  not  of  a  spebifio  legacy.  They  cited  Roberts  v.  Poeock  (i  Vai 
160),  Smiik  v.  Fitzgerald  (3  Ves.  &  B.  2),  liamt  v.  Copland  Madd.  223),  Foider  t. 
fFiUntghby  (2  S.  &  S.  354),  fFiUoai  v.  Shades  (2  Buss.  462),  M'Leland  v.  iSAov  (3  Soke 
&  Lef.  538),  Savik  v.  Blackei  {I  P.  Wms.  778). 

Mr.  Coleridge,  for  a  trustee. 

Mr.  Femberton,  in  re^y. 

Thb  Master  of  thb  Rolls  was  of  opinicm,  that  the  monies,  arising  from  the  siW 
<rf  the  testator's  real  estate  devised  in  trust  for  sale,  were  primarily  api^cable  to  tht 
paymmt  of  the  simple  contract  debts  and  legacies,  and  tnat  the  personal  estate  ma 
then  liable  to  mi^e  [676]  good  the  deficiency ;  and  he  reaerred  his  judgmoit  on  thi 
otiher  p(nnt. 

Dec  24.  Thk  Master  op  thb  Bolls  [Lord  Langdale].  I  have  read  over  tiM 
will  in  this  case,  and  the  authorities  cited,  and  I  thiiu  that  these  two  legacies  iM 
demonstrative  and  not  specific.  [His  Lordship  referred  to  the  terms  of  the  beqiMi 
and  proceeded.]  If  the  expressions  of  the  testator  had  been,  "  I  hereby  give  this  sap 
to  these  persons,"  it  is  conceded  that  the  bequests  would  have  been  demonstnUini 
but  it  is  Sieged  that  the  particular  words  which  he  ha«  used  hare  a  difiTerent  effoeb 
The  case  of  The  Attorney-General  v.  ParUn  (Ambler,  666)  was  much  stronger;  tho^ij 
testator  enumerated  mortgages,  bonds,  and  notes  due  to  him,  and  gave,  out  of  A( 
interes^  an  annuity  to  A.,  for  life,  and  after  her  death  directed  the  aeouritiea  to  hi 
vested  in  trustees  for  charitable  uses.  Some  <A  the  securities  were  paid  ofi^  ud  Mi 
securitiea  taken  after  the  will,  lAie  bequest  was  hdd  to  be  demonstntiTO  and  m 
spedfie. 

In  Cartwright  v.  CaHwriOii  /2  Bra  C.  C.  114)  the  bequest  was,  "  I  give  £1400 ^ 
vMA  I  have  sold  my  etttUe  tm  aay,*'  «fec.  The  testator  afterwards  received  the  wbn 
money,  paid  it  to  his  banker,  and  drew  out  of  his  hands  £1100  of  that  money.  Lai| 
Bathurst  held  this  to  be  a  legacy  of  quantity,  and  that  the  receiving  was  no  ademptifll 
on  the  authority  of  The  AUorney-Oen^al  v.  Parkin;  though  Lord  Thurlow  obeerfd 
tiiat  it  was  questionable,  whether  the  case  of  The  Attomey-Oeneral  v.  Parkin  snpportei 
the  decision  in  Cartwright  v.  Cartieright,  yet  he  did  not  state  the  decision  to  be  wn^ 

[676]  There  are  other  circumstances  in  this  case  which  fwtify  t^e  eoucluffloot 
which  I  nave  come,  namely,  that  this  is  a  demonstrative  legacy,  and  ia  to  be  pudi 
the  same  nuumer  aa  the  other  legadea. 
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[676]  Salt  v.  Cbaitawat.  Monk  5,  6, 1841. 

[S.C.  10L.J.  Cai.2S4.] 

A  testator  devised  and  bequeathed  his  real  and  personal  estate,  in  trust  to  sell,  and 
gOBBtitnted  a  mixed  and  blended  fund.  He  uiereout  gave  J.  B.  £100  and  one- 
u^teendi  ai  the  residue,  and  he  gave  the  remaining  portions  ct  the  reudue  to 
ouer  persons.  J.  B.  died  in  the  testator's  lifetime.  Held,  that  the  next  of  kin 
tod  heir  were  entitled  to  their  proportionate  part  of  the  lapsed  share  of  the  residue^ 
nd  that  the  legacy  of  £100  ful  into  the  residue  and  passed  by  the  gift  thereoi 

TIm  testator  Thomas  Salt,  by  his  will  dated  in  1631,  having  appointed  three 
szeeotors,  devised  and  bequeathed  to  them  all  his  real  and  personal  estate,  "subject 
1i  (he  payment  thereout  of  his  just  debts,  funeral  and  testamentary  expences  "  upon 
fen^  "as  soon  after  his  decease  as  they  should  think  fit,"  to  sw  and  reoeive  the 
■rehsse-money  for  the  same  estates,  and  all  money  that  might  be  owing  to  him  at 
M  deeease ;  "and  thereout  and  out  of  the  ready  money  he  mi^t  die  possessed  off," 
to  psjr  eertain  legacies,  and  amongst  others  to  "  pay  unto  his  gnutdson  John  Kaydon 
nOO;  when  he  should  attain  ^e  age  <tf  twenty*one  years,"  and  then  to  "divide  all 

nndiie  of  the  monies  to  arise  as  aforesdd  into  t^iree  equal  parts,"  and  after  paying 
I  certain  legacy,  to  place  out  or  continue  at  interest  the  remainder  of  such  one-third 
hue  on  security,  until  his  six  grandchildren,  John  Blaydon  and  five  others  named, 
fconU  respectively  attain  the  age  of  twenty-one  years,  "  and  when  and  as  each  of  them 
loald  attain  his  or  her  age  of  twenty-one  years,  should  pay  him  or  her  an  equal  part 
kereof ; "  the  testator  then  proceeded  to  dispose  of  the  remaining  two-thirds  of  the 
ndne. 

John  Blaydon  died  in  the  testator's  lifetime,  an  infant,  and  unmarried,  and  the 
■iadpal  question  was,  what  [677]  was  to  become  of  the  £100  l^pusy,  and  the  one- 
ll^teeQth  of  the  residae  intended  for  him,  but  which  had  lapsed  by  his  death  in  the 
Ktator's  lifetime. 

Mr.  Spenoe  and  Mr.  Parker,  for  the  Plaintiffs. 
,  Mi.  TulotaoD,  Mr.  Tennant^  and  Mr.  T.  Parker,  jun.,  for  several  persons  being  the 
imofkin. 

Ur.  Whitmarsh,  for  the  heir  at  law. 

Ur.  Lewis,  for  Anthony  Salt 

Hr.  Treslove,  for  the  five  brothers  and  sisters  of  John  Blaydon. 
'  Aehvyd  v.  SmUhetm  (1  Bro.  C.  C.  503),  Dwvur  v.  Motteux  (1  Yes.  sen.  320),  Boberts 
i  Walker  (1  £uss.  &  MyL  752),  KmMU  v.  Al^  (4  Ves.  802),  Orem  v.  Jackatm 
I  Boss.  35,  and  2  B.  &  Myl  238),  were  cited.    And  see  Stacker  v.  HarUn,  3 
hsT.  479. 

i  JfonA  6.  The  Master  of  the  Bolls  [Lord  Langdale].  The  testator  in  this 
■R,  having  appdnted  certain  persons  to  m  executors,  devised  and  bequeathed  to 
all  his  real  and  personal  estates  (subject  to  the  payment  of  his  xtmeFal  and 
ttSBientary  ex|>ences  and  debts),  on  trust  to  sell  and  convert  the  whole  into  mtHiey ; 
ri  having  constituted  a  mixed  and  blended  fund,  consisting  partly  <rf  personal  estate 
d  partly  of  the  produce  of  real  estate,  he  thereout  gave  certain  legacies,  uid  then 
foeed  of  the  residue.  He  gave  to  John  Blaydon  a  pecuniaiy  le^^acy  of  £100,  and 
|i  eqaU  sixth  part  of  one^thiM  share  of  the  residue. 

,  John  Blaydon  having  died  in  his  lifetime,  the  intentions  of  the  testator,  as 
inoi,  were  disappointed.  The  gifts  to  him  lapsed,  and  with  respect  to  the  share  of 
lnwddne,  I  am  of  opinion  that  the  heir  at  law  and  next  of  kin  are  entitled  to  it, 
pAires  proportioned  to  the  respective  amounts  of  the  testator's  real  and  personal 

[llie  real  estate  is  by  the  will  directed  to  be  converted  into  money,  t.«.,  into 
pnooal  estate,  iac  Idie  purposes  of  the  will;  the  testator  thereby  determined  the 
Mty  fA  the  property  which  the  legatees  were  to  take ;  but  he  has  expressed  no 
ileDtaon  to  convert  it  for  any  purposes,  other  than  tliose  mentioned  in  the  will ;  and 
i»Ae  extent  to  which  those  expressed  purposes  have  failed ;  that  is,  as  to  any  part 
f  the  property  in  respect  of  wluch  no  intention  of  the  testator  is  expressed,  the  law 
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is  to  determine  to  whom  it  belongs ;  and  the  two  sorts  of  estate  bein^  blended)  eid 
contributing,  in  proportion,  to  fulfil  the  purposes  which  can  be  accomplished,  the  Am 
of  residue  which  has  lapsMl  must  be  deemed  to  consist  of  proportionate  parts  of  tbe 
two  sorts  of  estate ;  and  that  being  so,  the  proportion  of  tne  lapaed  share  ol  reodn 
which  consists  of  the  produce  of  rrai  estate,  navin^  been  directed  to  be  Mmratedfor 
a  purpose  whioh  is  disajqiouited,  belongs  to  the  heir. 

It  is  not  easy  to  reconcile  all  the  eases  which  are  to  be  found  in  the  books  on  Aw 
subjects ;  and  the  question  whether  the  lapsed  pecuniary  legacy  passes  by  the  ^  of 
the  residue,  or  oueht  to  be  considered  as  undisposed  of,  appears  to  me  to  be  attoDdid 
with  more  doubt  than  the  other ;  but  considering,  however,  that  the  conrersion  of  tbe 
real  estate  must  be  deemed  to  have  been  made  for  all  the  purposes  of  the  will ;  thi^ 
besides  the  [679]  intention  to  give  a  legacy  of  £100  to  John  Blaydon,  there  was  sin 
an  intention  to  dispose  of  the  residue  after  payment  of  the  legacies ;  that  the  tesbibv 
had  determined  the  qualities  of  the  property  which  his  legatees  were  to  take ;  lod 
that  tbe  gift  of  residue  is  made  in  terms  to  give  the  residuary  legatees  of  penoul 
estate  the  benefit  of  lapsed  legacies — it  appears  to  me  that  the  proper  course  it  tt 
follow  the  decisions  of  Durour  v.  Motieux  (1  Yes.  sen.  320;  1  Sim.  &  St.  292),  ud 
Green  v.  Jaehson  (6  Russ.  85,  and  2  Buss.  &  Myl.  238),  and  in  oonfcmnity  with  tboM 
cases,  I  am  of  opinicHi  that  the  lapsed  le|^y  of  jClOO  must  be  held  to  have  fallen  into 
the  residue,  and  to  have  passed  by  the  gift  of  the  residue. 


[679]   Jew  v.  Wood.   March  17,  19,  1841. 

[S.  C.  Cr.  &  Ph.  185 ;  41  K  R.  461 ;  10  L.  J.  Ch.  261 ;  5  Jar.  954.] 

Upon  the  death  of  a  landlord,  the  tenant,  in  ignorance  of  the  rights  of  the  parties 
attoined  and  paid  rent  to  A.,  who  claimed  as  devisee.  The  ri^t  of  A.  to  tbe 
jHToperty  was  afterwards  disputed  by  B.,  the  heir.  Held,  that  uie  tenuit  mi^ 
maintain  a  bill  of  interpleader  against  A.  and  B. 

This  was  a  bill  of  interpleader  filed  by  a  tenant  against  the  alleged  devisees  ud 

co-heirs  of  his  deceased  landlord,  under  the  following  circnmstanoes.  The  Flsioti^ 
Mr.  Jew,  was  the  tenant  from  year  to  year  under  Jamw  Wood,  of  a  freehold  hooaeiB 
Gloucester.  James  Wood  died  in  April  1836,  leaving  certain  testamentary  papers, 
under  which  the  Defendant,  Sir  M.  Wood  and  the  other  executors  therein  niioed, 
claimed  to  be  entitled  to  bis  real  estate. 

Immediately  after  the  testator's  death,  the  executors  represented  to  the  Plaintiff 
that  they  were  entitled  to  the  estate  under  the  alleged  will ;  and  the  Plaintifi',  believing 
such  representation,  attorned  to  the  Defendants,  the  executors,  and  ^id  his  rentts 
them  down  to  {jBSO^  September  1837,  the  last  payment  being  made  in  February  18S8. 
In  the  meantime,  the  vuidity  of  the  testamentary  papers  bong  impugned,  a  soitni 
instituted  in  the  Ecclesiastical  Gonrt^  which  proceeded  until  the  month  ol  Februiy 
1839,  when  judgment  was  delivered  against  the  propounded  papers,  and  tbe  title  a 
the  executors,  as  regarded  the  personal  estate,  was  thereby  disidaced.  ^ome  d  tin 
facts  are  stated  in  2  Beavan,  289,  and  anie,  p.  504 ;  and  see  2  Moore,  P.  C.  G.  369.) 

In  March  1839  the  alleged  co-heirs  gave  notice  to  the  Plaintifi^  not  to  pay  his  rent 
to  any  other  person  than  to  the  co-heirs  or  their  agent;  and  in  August  1839  tiie 
Defendant,  Sir  M.  Wood,  and  the  other  alleged  devisees  gave  a  counter  notice  to  U» 
Plaintifi'. 

On  the  15th  of  June  1840  the  Defendant,  Sir  M.  Wood,  levied  on  t^e  PlaintaiTs 
goods  for  the  rent  in  arreu:;  the  Plaintiff  replevied,  and  on  the  19th  of  Decembff 
1840  declared  in  an  action  of  replevin  ;  on  the  17tb  of  December  the  Defendant  Wood 
avowed,  &c.,  and  on  the  27th  of  January  1841  the  Plaintiff  pleaded  mm  tanut,  andoB 
the  3d  of  February  1841  issue  was  joined  and  notice  of  trial  given. 

On  the  9th  of  Maroh  the  Plaintiff  filed  this  bill  of  interpleader  againat  tbe  alleged 
heirs  and  devisees ;  and  upon  brin^g  his  rent  into  Court  and  on  making  tiie  urail 
affidavit,  the  Plaintiff  obtained  kd  injunction. 

The  Defendant  Wood,  having  filed  his  answer,  now  moved  to  dissolTe  tbt 
injunction. 
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Mr.  Pemberton,  Mr.  G.  Turner,  and  Mr.  Walker,  for  Sir  M.  Wood,  argued,  first, 
that  Uie  Plaintiff  lud  his  [5811  delay  diseutitled  himself  to  relief ;  secondly,  that 
de  Plaintiff  waa  coUudin^  wi^  the  coheirs  for  purpose  of  turning  the  devisMS 
oak  (A  posseasiw ;  and  thirdly,  that  this  was  not  a  moper  case  fen*  interpleader,  for 
tb«  seCued  rule  wai^  that  a  t«iant  oould  not  dispute  nis  landlord's  titi^  snd  ^t  the 
tnsnt,  against  whom  the  devisees  had  a  personu  equity  by  reason  of  his  attornment, 
did  not  stand  in  the  situation  of  a  party  indifferent  to  the  claims  of  the  Defendants 
wfa(Bn  he  called  upon  to  interplead ;  and  that,  therefore,  according  to  the  decision  of 
CtmAMf  T.  ThanUon  (7  Sim.  391,  and  2  Myl.  &  Cr.  1),  the  Phuntiff  had  no  right  to 
miatain  a  bill  of  interpleader.  They  cited  on  the  point  that  a  tenant  could  not  dis- 
pute his  landlord's  title,  SaM  v.  BvMer  (10  Ad.  &  E.  204) ;  and  that  a  tenant  could 
Dot  maintain  a  bill  of  interfdeader  against  his  landlord  and  a  person  claiming  adversely, 
Dm^eif  T.  Anffoee  (2  Vee.  jun.  304),  Smith  v.  Target  (2  Anst  629),  Joluutm  v.  Atkiium 
(ikm.  798). 

Sir  F.  Pollock,  and  Mr,  S.  Shajrpe,  for  the  co-heirs,  were  indifferent  as  to  what 
wof^  be  done  on  the  present  motion,  provided  the  rights  of  the  co-heirs  to  reoover 
the  mts  or  memepn^  were  not  prejudiced.  They  objected,  however,  to  try  their 
tide  in  an  aotioo  of  rejdevy,  as  it  would  bind  nobody,  and  would  extend  only  to  lAe 
man  part  of  the  real  estate  of  James  Wood  occupied  by  the  Plaintiff. 

Mr.  Kindersley  and  Mr.  Chapman  Barber,  for  the  Plaintiff,  proposed  that  the  rent 
should  be  paid  over  to  the  devisees,  unless  the  heirs  would  undertake  to  defend  l^e 
actioo,  Siermson  v.  Anderson  (2  Yes.  &  B.  407),  or  that  the  [682]  matter  should  be  put 
ia  a  train  of  investigation,  as  in  TownUy  v.  Deart  (3  Beavan,  213). 

Tfaey  contended,  that  there  had  been  no  improper  delay,  and  that  it  was  no 
objection  that  die  bill  had  been  filed  on  the  eve  of  taial,  Vvsairy  v.  Widger  (1  Sim.  16) ; 
that  there  was  no  coUusion  between  the  Plaintiff  and  the  eo-heiis,  alwougb  they 
flnployed  the  same  solicitor. 

On  the  third  point  they  argued,  that  tiie  rule  that  a  tenant  oould  not  make  bis 
lindlord  inter^ead,  did  not  apply  to  a  case  in  which  the  difficulties  arose  out  of  the 
set  of  the  landlord,  as  in  the  present  case,  Clixrhe  v.  Byne  (13  Tes.  383);  and  that 
althoaj^  by  the  general  rule,  a  tenant  could  not  dispute  his  landlord's  title,  yet  that 
he  might  mspute  the  titJe  of  a  party  to  whom  he  had  attorned  in  ignorance  that  his 
title  was  in  dispnte,  Gregory  v.  Dotage  (3  Bing.  474),  Qravenor  v.  froodhouse  (1  Bing. 
48) ;  or  where  the  tenant  had  not  originally  received  possession  from  such  penon, 
Bigers  r.  PUeher  (6  Taunt  202),  ConwA  v.  Searm  (8  B.  &  Cr.  471). 
Hr.  Pemberton,  in  re^y. 


March  19.  The  Mastbr  of  ths  Bolls  [Lord  Langdalel  In  this  case  the  Plaintifi 
■  tenant  from  year  to  year  of  a  portion  of  the  estates  of  the  late  James  Wood.  His 
P6Q  tenanev  b«gan  in  the  ^ear  1831.  The  landlord  died  in  April  1836,  leaving  a 
vill,  Ae  validity  ot  which  is  m  dispute ;  so  t^at  it  is  not  now  known,  whether  he  oied 
iBMite  intestate.  The  rent  whwh  is  due  from  the  Plaintiff  and  whidi  he  admits 
to  be  doe,  is  now  daimed  both  by  the  devisees  under  the  alleged  will  and  by  the 
co^uirs  under  the  alleged  intestacy.  The  devisees  have  levied  distresses,  and  the 
tfrhurs  have  appeared  and  declared  their  intention  to  hold  the  Plaintiff  answerable 
to  them ;  and  the  rent  reserved  by  the  lease  from  James  Wood  being  in  demand  from 
both  parties,  and  the  right  to  the  land  ^in  which  the  Plaintiff  has  no  interest)  being 
the  only  subject  of  contention,  the  case  is  a  proper  case  for  inten)leader,  unless  there 
he  inne  special  circumstances  to  make  it  otherwise ;  and  the  Plaintiff  is  entitled  to 
t^dj  if  he  be  not  precluded  by  some  act  or  omission  of  his  own. 

It  has  been  argued,  that  the  Plaintiff  is  not  entitled  to  relief,  because  of  his  dela^ 
ii  filing  die  bill  after  he  had  notice  of  the  conflicting  clums,  and  because  of  his 
■ttempte  to  defend  himself  at  law,  by  his  action  of  replevin;  uid  still  more,  because 
of  his  alleged  collusion  with  Ohe  Defenduits,  the  coheirs,  to  whose  purposes,  it  is 
vgned,  he  nas  lent  himself  in  these  jvooeedings. 

It  does  not  appear  to  me  that  t^ere  has  been  any  improper  delay ;  and  though  I 
had  some  hesitation  at  first,  I  think,  that  the  defence  set  up  at  law  ought  not  to  preclude 
the  Plaintiff  from  relief  in  this  Court.  I  have  felt  more  difficulty  as  to  the  supposed 
connection  between  the  Plaintiff  and  the  co-heirs. 

It  seems  that  the  expediency  of  instituting  this  suit  was  suggested  to  t^e  Plaintiff 
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by  the  aolioitor  o£  Wilkins,  the.  tenant  of'  another  portion  ofi  the  lands  in  dilute 
between  the  derisees  and  the  co-heirs  of  James  Wood^  £0841who  had  filed  a  bill  for  tlie 
like,  purpose,  and  obtained  an  injunction.  The  solicitor  of  Wilkins,  beine  tiie  attwpej 
of  the  oo-heirs  in  actions  of  ejectment  brought  by  them  to  recover  die  lanae  in  qaestita, 
and  the  effect  of  the  interpleader  being,  if  successful,  such  as  to  answer  an  tU^od 
purpose  of  the  co-heirs,  it  is  sud,  th&t  some  connection  at  least,  if  not  coUnsum,  am* 
neoeaaarily  be  inferred  from  the  eonduot  which  is  pursued. 

The  oevisees  naturally  desire  to  avoid  anything  which  may  bear  the  appeanim 
of  their  being  turned  out  of  possession ;  and  it  is  uieir  avowed  object  to  procure,  u 
speedily,  as  possible,  an  examination  in  open  Court  of  the  witnesses  who  are  to  pm, 
as  they  suppose,  the  validity  of  the  will ;  and  not  being  able  to  force  on  a  trial  of  tl» 
ejectment,  m  which  they  do  not  deny  the  title  would  be  better  proved,  they  iniiit 
upon  their  right,  and  allege  it  to  be  an  important  object  to  them  to  proceed  upon  Ibt 
avoweries  in  the  Plaintiff's  action  of  replevin ;  and  they  imput«  to  the  oo-heirs  a  dean 
to  turn  them  out  of  possession,  and  to  postpone  the  examination  of  the  same  witoesM 
in  open  Court,  till  some  proceedings  elsewhere  have  been  brought  to  a  oonclnsita. 

The  oo-heirs  do  not  deny  their  intention  to  poetpone  the  trial  of  the  ejectmmt,  bat 
the^  assign  a  totally  different  motive ;  and  if  it  is  true  that  their  only  object  is  rack 
as  18  stated,  it  does  not  appear  to  me  to  be  unreasonable. 

Upon  these  points  I  nave  no  means  of  forming  any  omnion ;  the  oircamatanees  sn 
such  as,  of  themselves,  to  lead  to  a  conjecture  ^t  tile  Phuntiffs  may  be  aidinc  tk  \ 
purpose  nf  the  co-heirs;  but  I  think  that  the  affidavits  are  such  as  to  mase  it 
impossible  for  me  to  come  to  that  conclusion. 

[686]  The  continuance  of  the  injunction,  therefore,  depends  on  tiie  qoeitioi^ ; 
whether  this  is  a  proper  case  of  interpleader. 

The  special  circumstances  relied  upon,  are  those  which  tend  to  shew,  that  afwr 
the  death  of  James  Wood  the  Plaintiff  attorned  to,  and  commenced  a  new  holdii^ 
under  the  devisees ;  and  it  is  argued,  that  however  doubtful  it  may  be,  whethei^ 
under  the  circumstances,  a  new  holding  commenced  or  not,  yet  that  it  is  a  question 
raised  upon  a  case  subsisting  between  the  Plaintiff  and  the  devisees,  independeot  of 
the  qnestion  of  title  subsisting  between  the  devisees  and  tike  oo-beirs,  and  is  to  be 
determined  on  the  Plaintiff's  behalf  by  the  establishment  Ol  the  case  for  hinaelf 
against  the  devisees ;  and  th^t  the  mere  existence  of  such  a  que^on,  predodei  tho 
Plaintiff  from  the  right  to  brine  a  bill  of  interpleader. 

I  cannot,  however,  think  that  the  mere  su^^gestion  of  a  question  betweeo  tb 
Plaintiff  and  one  of  the  Defendants  to  a  bill  of  interpleader  is  a  sufficient  bar  to  wj 
relief  being  given  by  the  bill. 

It  is  evident  in  this  case  that  the  question  of  title  between  the  devisees  »ai 
co-heirs  is  the  only  substantial,  if  not  the  only  existing  question  between  tluw 
parties.  The  answer,  though  it  states  the  transactions  said  to  amount  to  an  atton- 
ment,  does  not  insist  on  tnem  as  affording  a  distinct  subject  of  contest  widi  tbe 
Plaintiff.  In  argument,  indeed,  the  point  has  been  strenuously  Inought  fonrud; 
but,  under  such  circumstances,  I  consider  it  to  be  my  duty  to  look  at  the  facts  of 
which  the  question  arises,  for  the  purpose  of  considering  whether  tiiere  ia  aoofa  s 
question  to  be  tried,  as  will  predude  the  Plaintiff  from  seeking  the  relief  he  ooff 
asks  for. 

[686]  In  the  case  of  Clarke  v.  Byne  (13  Ves.  383)  an  attornment  was  relied  odm 

disentitiing  the  Plaintiff  to  maintain  a  bill  of  interpleader,  but  the  demurrer  vn 
overruled ;  and  being  of  opinion  that  the  attornment  in  this  case,  if  such  it  vers, 
could  not  give  to  the  devisees  against  the  Plaintiff  any  claim  or  title  independently 
of  that  which  they  claimed  as  devisees,  it  does  not  appear  to  me  that  there  is  any 
fact  to  be  tried  any  question  but  that  of  the  title  iKtween  the  devisees  and  tlw 
co-heirs ;  and,  thinking  this  a  proper  case  of  interpleader,  I  must  refuse  to  disi^iiigB 
the  order  for  the  injunction.   (Affirmed,  1  Craig  &  Ph.  186.) 

Note. — The  cause  was  heard  by  Sir  J.  L.  Knight  Bruce,  on  the  17th  of  March  1842, 
when  the  injunction  was  cootinned :  the  Plaintiff  was  ordered  to  hu  rmt  into 
Court,  and  was  awarded  his  costs  of  suit  out  of  the  fund  in  Court  The  other  costs 
were  reserved. 
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[687]  Sixpi «•  Maxwell.  3faFcA  19, 21,  26,  1841.''-  >'  •  ■ 

[S.  d  10 X.  J.  Ci.  266 ;  12  he&v,  104.   See  fFeatheraU  t.  7%orn6i«yA»  1S78, 

.       :  8Ch..D.  271.] 

A  putv,  whose  interest  in  a  fund  had  not  rested,  Held,  under  the  terms  of  a  power  in 
a  will,  entitled  to  maintenance,  even  after  attaining  twenty-one. 

Hw  Thdluason  Act  (39'  &  40  6.  3,  c.  98),  does  not  permit  accumnlation  during  a 
mimni^,  and  any  time  to  elapse  between  the  death  of  the  testator  and  the 
commencement  of  the  minority,  or  in  favour  of  any  person  who  would  not,  for  the 
time  being,  if  of  full  age,  be  entitled  to  the  annual  produce  of  the  fund. 

A  testator  dineted  the  accumulation  of  the  whole  of  his  personal  estate  for  the 
bnefit  of  his  erandehildren ;  and  he  oave  to  his  wife  "  anything  which  he  might 
Dot  have  sufi^ently  disposed  of."  Held,  that  the  a^mmulataons  of  the  fund, 
which  were  void  under  the  Thellusson  Act,  belonged  to  the  widow,  notwithstanding 
the  grandchildren  took  vested  interests. 

A  testator  devised  his  freeholds  to  pay  certain  annuities,  and  accumulate  the  surplus 
rents  so  as  to  become  part  of  his  personal  estate  :  and,  subject  to  the  charges,  to 
the  use  of  the  first  and  other  sons  of  his  son  A  in  tail,  with  remainder  to  his 
daughter  R  for  life,  with  remainder  to  her  first  and  other  sons  in  tail,  &c. ;  and  he 
directed  that  no  person  should,  under  the  limitatioDs,  become  entitled  in  possession 
vhik  any  antecedent  limitation  remained  in  contingency.  And  he  gave  his 
pmonal  estate  to  the  children  of  A.  and  B.,  "  except  the  eldest  son,"  to  be  trans- 
letred  to  all  his  younger  grandchildren,  equidly  to  be  divided  between  them  as  and 
when  the  sons  attuned  twenty>one,  and  the  dMighten  attained  that  ase  or  married, 
it  bei^g  bis  will  tiiat  each  of  their  several  shares  and  interests  should  oecome  vetted 
at  that  age,  or  the  previous  marriage  of  daughters,  though  such  shares  should  not 
become  payable  or  transmissible  till  after  the  demise  of  both  his  son  and  daughter ; 
hat,  in  the  meantime,  he  empowered  his  trustees,  though  the  parents  of  his  grand- 
children should  be  living,  to  apply  the  interest  of  each  grandchild's  "presumptive 
share,  even  including  an  eldest  son's  share,  in  their  maintenance  and  education ; " 
and  the  surplus  was  to  accumulate  and  be  payable  along  with  their  respective 
(ffiginal  shares  when  the  same  became  vested  and  transmissible,  and  the  payments 
were  to  be  allowed  to  the  trustees,  though  such  grandchildren  should  not  min  a 
teited  interest.  And  the  testator  declared,  that  after  the  death  of  A.  and  B.,  as 
well  as  during  their  Uvea,  his  trustees  should,  in  the  meantime,  and  until  the  share 
or  shares  d  all  his  grandchildren  of  and  in  the  trusi  funds  diould  become  vested 
and  aasignaMe,  transferaUe  or  payable^  apply  Uie  dividends  of  the  trust  funds 
towards  the  maintenance  and  education  of  every  such  child  and  children 
respectively,  including  even  the  eldest. 

A  «Dd  B.  were  still  living ;  A.  had  no  children,  but  B.  had  an  eldest  son  and  other 
children.  Held,  first,  that  the  eldest  son  of  B.  had  not  a  vested  interest  in  the 
personal  estate ;  secondly,  that  the  other  children  took  vested  interests,  subject  to 
M  divested  puiiallv  by  the  birth  of  other  children ;  and,  thirdly,  that  all  the 
childTen  of  R,  incluaing  the  eldest  son,  who  had  attained  twenty-one,  were  entitled 
to  have  maintenance. 

The  tesUtor  William  Maxwell  by  his  will,  dated  25th  of  March  1818,  after 
nferring  to  the  insanity  of  his  son  John  Maxwell,  devised  his  freehold  estates  to  his 
wife  the  Defendant  Jane  Maxwell,  and  to  the  Plaintifis  in  fee,  to  the  intent  that  his 
vife  mi^ht  reeeive  an  aD-[688}-nuity  of  £1000  for  her  life  oat  of  the  rents  and  profits 
if  sufficient,  but  if  not  then  out  of  his  personal  estate ;  and  to  the  further  intent  that 
hn  toa  John  Maxwell  might  receive  or  have  applied  im  his  benefit^  an  annuity  of 
MQfJO,  which  mi^t  be  increased  under  ciroumstanoes  in  the  will  men^oned ;  and  the 
testator  directed  the  residue  ai  the  rents,  so  charged,  to  be  invested  and  accumulated, 
to  the  end  that  the  same  might  become  part  of  his  personal  estate.  And,  subject  to 
the  chaises,  the  testator  directed  his  trustees  to  stand  seised  of  his  freehold  estate,  to 
the  use  of  the  first  son  of  the  body  of  his  son  John  in  tail  male,  with  remainder  to 
the  other  sons  of  his  son  John,  successively  in  tail  male,  with  remainder  to  his 
dasghter  Ann  Lyte  for  life,  with  remainder  to  the  use  of  the  first  son  of  the  body  of 
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Ann  Lyte  in  tail  male,  vith  remainder  to  the  other  sons  of  the  body  of  Ann  Lyte, 
successively  in  tail  male,  with  remainder  to  the  daughters  of  his  son  John  ud 
daaghter  Ann  Lyte  as  tenants  in  common  in  tail,  with  other  rauaindem  over.  Aad 
the  testator  directed,  that  no  person  shoald  nnder  limitationB  and  trusts  afonnid 
become  entitled  to  the  lands  in  iMwsesrion,  or  to  tile  rents  and  jvofits  tbeiaof  doriif 
such  time  as  any  antecedent  limitations  remained  in  contingency. 

The  testator  then  disposed  of  his  leasehold  estates ;  and  he  gare  his  penonal 
estate  to  his  trustees  and  executors  desiring  them  to  pay  his  ^bts  and  certaio 
legacies ;  and  he  directed  that  after  payment  of  his  debts  and  legacies,  his  tnutees 
should  stand  possessed  of  his  personal  estate,  upon  the  trust  after  mentioned,  lot  tlu 
benefit  of  all  the  sons  and  daughters  of  his  son  John  Maxwell  and  his  daughter  Aim 
Lvte,  "  save  and  except  a  first  bom  or  eldest  son,  or  such  o^er  son  as  by  die  detili 
01  an  elder  brother  might  become  an  eldest  son,  uid  as  such  would  be  entitied  to  i 
considerable  portion  of  nis  [^9]  fortune  under  the  limitations  of  his  will,  wlutlKf 
such  eldest  son  should  be  the  son  of  John  Maxwell  or  of  Anu  Lyte,  but  the  son  of  bii 
said  son  John  Maxwell  was  to  be  preferred  before  the  son  of  the  testator's  and 
daiuhter ;  and  to  that  end,  he  directed  the  txiistees  to  transfer  the  trust  fonds  imtB 
all  nis  younger  grandohildren  equally  to  be  divided  between  them,  as  aad  whra 
being  sons  t£ev  uiotdd  attain  the  age  of  tvronty-one  ^ears,  or  beine  daughters  tbey 
should  attain  th&t  age  or  be  previously  married,  it  being  his  will,  that  each  of  their 
several  shares  and  interests  should  become  vested  at  that  age  or  the  previous  mainigt 
of  daughters,  though  such  shares  should  not  become  payabU  or  trcmmunbU  until  after 
the  demise  of  both  his  son  and  daughter ; "  and  he  directed,  th&t  if  only  one  mxA- 
child  should  live  to  attain  such  veikd  interest,  the  whole  fiutd  should  go  to  sou  ontr 
grandchild. 

But  in  the  meantime  his  will  was,  that  although  the  parents  of  his  grandchildren, 
or  either  of  them  should  be  living  it  should  be  lawful  for  the  trustees  to  ap[Jy  IhB 
interest  of  each  grandchild's  premnphve  share,  even  including  an  eldest  son's  shsn^  of 
sodh  portion  thereof  as  in  their  discretion  tii^  should  think  fit^  in  the  maintenssoe 
and  education  <tf  all  his  grandchildren,  or  in  aid  thereof ;  and  the  surplus,  if  any,  mi 
to  be  laid  out  and  accumulate,  and  be  payable  and  paid  alon^  with  theh*  res^oiTi 
original  shares  when  the  same  shoald  become  vetted  tmd  hansmtssUikt  together  vidi  all 
su<%  benefits  of  survivorship,  amongst  his  younger  children  as  after  mentioned ;  ud 
such  several  applications  and  payments  by  the  trustees  were  to  be  allowed  in  thdr 
accounts,  even  though  such  grandchildren  so  maintained  and  educated  should  not 
afterwards  live  to  gain  a  irUsrett  under  his  will    The  will  then  provided  fn 

[690]  giving  to  surviving  grandchildren  the  benefit  of  the  original  or  aocruing  shue 
of  any  who  should  die  without  having  acquired  a  vested  interest  And  the  teststa 
then  expressed  his  will  to  be,  that  from  and  after  the  decease  of  both  his  son  3<At 
MaxweU  and  his  daughter  Ann  Lyte,  as  well  as  during  the  lives  of  both,  or  the  lib 
of  one  of  tiiem,  his  trustees  should  in  the  meantime  and  until  the  share  or  ahtm 
of  idl  his  grandchildren  of  and  in  the  trust  funds  should  become  vetUd  and  otf^ 
0^,  tranuerable,  or  payable  to  him,  her,  or  them  respectively,  pay,  apply,  ud 
dispose  of  the  dividends,  interest,  and  annual  proceeds  of  the  trust  funds,  or  any  put 
thereof,  in  and  towards  the  maintenance  and  education  of  every  such  child  ud 
children  respectively,  including  even  the  eldest,  in  such  manner  as  the  trustees  should 
in  their  discretioD  think  fit.  The  testator  afterwards  directed,  that  if  there  should  bo 
anything  which  he  might  not  sufficiently  have  disposed  of,  the  same  should  go  ud 
belong  to  his  wife  Jane  MaxweU  as  his  residuaiy  legatee. 

At  the  date  of  the  will  the  testator^s  son  John  MaxweU  was,  and  still  remained,  a 
lunatic  and  unnuurried 

The  testator  died  on  the  8th  of  September  1818. 

The  daughter  Ann  Lyte  had  no  child  bom  at  the  time  of  the  testator's  destk. 
She  has  since  had  four  wUdren,  the  eldest  of  whom  was  bom  on  the  29th  of  Sspte» 
her  1818,  and  oonsequently  attained  his  age  of  twenty-one  years  on  the  29th  of 
September  1839.   The  youngest  was  bom  on  the  lOtii  n  January  1828. 

The  term  of  twenty-one  years  after  the  testator's  death  eiqiired  on  the  8th  fll 
September  1839. 

[691]  The  will  was  very  inaccurately  expressed,  and  was  in  some  rvge^ 
Gonlaiidictory ;  and  several  questions  were  raised  upon  the  constamction. 
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Mr.  PemboloD  and  Mr.  Purvis,  for  the  Plaintifib,  who  were  two  trustees. 

Mr.  Lewin,  for  Jane  Bfaxwell,  the  widow  and  residuary  legatee,  contended  dutt 
dw  bequest  of  the  residuary  estate  amounted,  in  effect,  to  a  trust  for  aocumuhition 
during  the  lives  of  the  testator's  son  and  daughter,  and  the  survivor  of  them ;  that  it 
WI8  Tffld  for  the  excess  above  twenty-one  years ;  and  that  the  widow  was  entitled  to 
the  income  which  could  not  lawfully  be  accumulated.  He  further  contended  that  the 
tnutees  bad  no  power  to  apply  any  part  of  the  income  towards  the  maintenance  of 
say  naDdchild  who  had  attained  the  age  of  twenty-one  years. 

Mr.  Kindersley,  for  the  Defendant  Henry  William  Maxwell  Lyte,  who  was  the 
ddest  son  of  Mrs.  Lyte,  and  had  attained  his  age  of  twenty-one  years,  contended, 
tlut  although  he  was  now  the  eldest  grandson,  yet  that  as  he  might  be  excluded  from 
all  benefit  of  the  limitations  of  the  real  estate  by  the  Hrth  of  a  son  of  John  Maxwell, 
ndwat,  daring  that  contingency  and  the  life  of  his  mo^er,  excluded  from  any 
tatanit  in  poasession  in  the  liuids,  he  ought  to  be  considered  as  a  younger  grandchild, 
ud w havmg acquired  a  vested  interest  in  a  share  of  the  personid  estate;  and  he 
dnned  either  to  hare  such  share  now  paid  to  him,  or,  at  least,  to  have  his  right 
Uiereto  declared ;  and  if  he  should  not  succeed  in  establishing  that  claim,  he  contended, 
tiut  even  as  eldest  grandson  he  was  entitled  to  have  an  allowance  for  his  maintenance 
ud  edaoation,  until  the  shares  of  the  younger  grandchildren  became  payable. 

[69Sr]  Mr.  Tinner  and  Mr.  Morley,  for  the  younger  grandchildren,  contended 
tbat  Henry  William  Maxwell  Lyte,  being,  at  this  time,  eldest  grandson,  entitled  in 
opeetsacy  to  the  freehold  estate,  could  not,  whilst  he  held  that  character,  be  entitled 
to  a  Aan  of  the  personal  estate,  though  he  might  become  so,  if,  by  the  birth  of  a  son 
irfJoha  Blaxwell,  his  expeotuicy  should  be  further  postponed ;  and  they  submitted 
to  the  Conrfc,  whether  be  was  entitled  to  an  allowance  for  his  maintenanee  out  of  the 

iBODtBS. 

Fw  the  younger  grandchildren,  it  was  further  contended,  that  the  trust  for  aocumu- 
litkn,  whetaer  expressed  or  implied,  was  a  trust  during  the  minorities  of  chjtdi'eu, 
vho,  onder  the  uses  of  the  will,  would,  if  of  full  age,  be  entitled  to  the  income ;  that 
nch  UGumulation  was  lawful  under  the  statute.  It  was  also  insisted  on  their  behalf, 
that  when  they  respectively  attained  the  age  of  twenty-one  years,  they  would  become 
ntitled  to  vested  interests,  subject  only  to  partial  divestment,  in  the  event  of  other 
gnodchildren  coming  into  existence ;  but  that  until  such  grandchildren  should  be 
own,  each  of  the  present  younger  grandchildren  would,  on  attaining  twenty-one  years 
of  tm^  be  entitled  to  receive  the  income  arising  &om  his  or  her  presumptive  share. 

The  following  authorities  were  referred  to : — 39  &  40  G.  3,  c.  98,  Mills  r.  Noiris 
(5  Tea  335),  miev  v.  Bammter  (4  Mad  275),  Shaw  v.  SJuOea  (1  Myl.  &  Cr.  135), 
(fm  V.  Ltteas  (2  Keen,  313),  Maeionaid  r.  Bryce  (lb.  276),  Eyre  r.  Mandm  {lb.  564), 
hider.  Fooks  (2  Bearan,  430),  EwM  r.  HeiUer  (5  GL  &  Mn.  114). 

[003]  April  26.  The  Master  of  the  Bolls  [Lord  Langdale],  after  stating 
the  dreumstanoes  and  the  points  argued,  obserred  as  follows : — The  will  is  very 
wocorately  expressed,  and  is  in  some  respects  contradictory,  and  several  questions 
ve  raised  upon  the  construction. 

As  there  is  not  at  present  any  surplus  of  the  rents  of  the  real  estates,  and  as  none 
id  Uie  younger  grandchildren  have  attained  the  age  of  twenty-one  years,  some  of  the 
^neetions  which  arise  upon  this  will  do  not  now  require  decision.  The  questions 
vtieb  it  is  necessary  to  consider  are : — 

1.  Whether  the  Defendant,  Henry  William  Maxwell  Lyte,  the  eldest  grandson, 
ior  tiie  time  being,  is  entitled  to  a  vested  interest  in  a  share  of  the  personal  estate. 

2.  If  he  la  notk  whether  he  is,  nevertheless,  entitled  to  an  allowance  for  his  moin- 
tnuoe  and  education,  or  for  his  maintenanoe,  out  of  the  income  of  the  personal 
Mite,  notwithstanding  his  having  attained  his  ase  of  twenty*one  years. 

3.  Whether  Ae  tout  for  acenmulation  is  void  for  the  time  exceeding  twenty-one 
fnrs,  after  the  testator's  death. 

1.  As  to  the  first  it  appears  to  me,  that  the  words  "  save  and  except  a  first-born 
or  eldest  son,  who,  as  such,  will  be  entitled  to  a  considerable  portion  of  my  fortune 
Boder  the  limitations  of  this  my  will,"  the  eldest  son  answering  that  description  is 
ododed  from  the  class  for  whose  benefit  the  capital  of  the  personal  estate  is  given ; 
ud  this  eonstniotion  is,  I  think,  confirmed  by  the  mode  in  which  the  testator  has 
tten  flare  to  ^ride  for  the  maintenance  of  sudh  eldest  son  [604     °^      income ; 
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thinking  it  necessary,  on  two  distinct  occasions,  to  include  him  specially  as  one  of 
the  grandchildren  to  be  so  maintained.  It  may  hai^n  that  a  son  of  John  Maxwell 
may  be  hom ;  such  son  will,  by  the  express  words  of  the  will,  be  entitled  to  a  prior 
interest  in  the  real  estate ;  and,  in  that  event,  the  eldest  son  oi  Mrs.  LytewiU,  r«OD- 
ceive,  upon  the  constmction,  have  the  rights  of  a  younger  jpraadehild  to  a  share  of 
the  personal  estate ;  but  at  jaesent,  I  think,  that  he  is  not  entitled  to  a  vested  intereit 
in  the  capital 

2.  I  think  that  the  intention  to  be  collected  from  the  will  is,  that  the  shares  of  Um 
grandchildren  should  not  be  paid  during  the  lives  of  John  Maxwell  and  Mrs.  Lyt«, 
or  the  life  of  the  survivor  of  them.  The  testator  has  distinctly  contemplated  the  two 
periods  of  time,  the  time  of  vesting  and  the  time  of  payment ;  but  the  will  is  expreaaed 
very  inaccurately  as  to  what  is  to  be  done  on  each  occasion,  and  in  the  mean  times. 
In  one  place  he  directs  the  shares  to  be  paid  to  the  grandtUiiklren,  as  and  when  the; 
respectively  attain  the  age  of  twenty-one  yeuv ;  in  the  same  clause  he  says,  that  w 
sluurea  are  to  vest  at  twenty-one,  but  not  become  payable  or  transmissible  till  after 
the  deat^  of  both  his  son  and  duighter ;  uid  having  in  one  place  expressed  hinudf 
so  as  to  ezdttde  an  eldest  aon  from  any  share,  he  in  another  place  speaks  of  an  ddeit 
son's  share.  But,  upon  the  result  of  the  whole,  I  think,  that  according  to  the  tenn 
of  the  will,  the  eldest  son,  though  excluded  from  a  vested  interest  in  the  capital,  is 
entitled  to  an  allowance  out  of  the  income  for  his  maintenance  and  edacation  ;  and 
then  the  question  is,  whether  the  trustees  have  authority  to  continue  this  allovanee 
after  the  eldest  son's  attainment  of  twenty-one  years  of  age.  And  whatever  ambiguitr 
there  may  be  in  the  first  clause  relating  to  maintenance,  I  think  that,  upon  the  second, 
the  trustees  [696]  have  such  authority.  The  words  are,  "  that  from  and  after  tlie 
decease  of  both  fats  son  ajid  daughter,  as  well  as  during  the  lives  of  both,  or  the  Hfe 
o£  one  of  them,  the  trustees  shall,  in  the  meantime,  and  until  the  shares  of  all  tlie 
erandchildxen  shall  become  vested  and  assignable,  and  transfertable  or  payaUe  to  him, 
her,  or  them  respectively,  pay,  apply,  and  dispose  oi  the  income  or  any  pact  thenti 
in  and  towards  the  maintenance  and  educi^<m  of  every  such  (S^am  or  childni^ 
including  even  tite  eldest  son,  in  such  manner  as  they  shall  think  fit" 

This  clause  is  expressed  generally,  without  distinctly  referring  to  the  ages  the 
children ;  the  words  "  vestea  and  assignable,  transferrable  or  pa^ble,**  appear  to  me 
to  shew,  that  the  testator  contemplate  a  period  beyond  the  time,  when,  according  to 
the  former  clause,  the  shares  were  to  become  vested,  but  not  payable  or  tnnt- 
missible ;  and  upon  the  best  consideration  which  I  have  been  able  to  give  to  the 
case,  I  think  that  there  are  no  words  in  the  will  which  lead  necessarily  to  the  coq^q- 
sion,  that  the  op^tion  of  this  clause,  which  itself  contemplates  a  lon^  pemA, 
should  be  oonfined  to  the  minorities  of  the  children,  who  are  to  be  maintained  in 
the  event  of  a  majority  being  attained,  during  the  livea  of  the  son  and  daughter.  I 
am  therefore  of  opinion,  Uiat  the  Defendant  Henry  William  Maxwell  Lyte  is  entitled 
to  an  allowance  for  his  maintenance^  notwithstanding  his  having  attained  his  a^€< 
twenty-one  years. 

3.  With  respect  to  the  question  relating  to  acoumulatson,  the  words  of  the  statute 
permit  accumulation  for  the  term  of  twenty-one  years  from  the  death  of  the  testator; 
or  during  the  minorities  of  any  peraon  who  shall  be  living  or  in  venire  sa  mere  at  tlu 
time  of  uie  death  [S96]  of  the  testator ;  or  during  the  minority  only  of  any  perstB^ 
who,  under  the  uses  of  the  will,  would  for  the  time  beings  if  of  full  age,  be  entitled 
to  the  annual  produce  directed  to  be  acccumulated. 

Mrs.  Maxwell  admits  the  accumulation  to  be  good  for  twenty-one  yoKn ;  she  hit 
scarcely  suggested  that  it  may  not  be  good  during  t^e  minority  oi  Honry  Wilhim 
Maxwell  Lyte,  who  was  in  venire  $a  mere  at  the  time  of  the  testator's  death ;  bat  die 
insists  that  it  can  be  good  no  longer ;  whilst  the  younger  grandchildren  insist^  that 
they  are  perscms  who  under  the  uses  created  by  the  testator,  will  upon  attainii^  Ite 
age  oi  twenty-one  years  be  entitled  to  the  annual  produce  of  the  wh<de  fund. 

The  diffioulty  oi  atbibuting  a  distinct  and  efficient  meaning  to  all  the  watds  of 
this  Act  has  frequently  been  acknowledged.  If  the  acoumolation  is  permitted  <hi^ 
during  the  minority  of  a  person  entitled  under  the  uses  of  the  will,  and  no  time  > 
to  be  allowed,  either  before  the  minority  commences  or  after  it  has  ceased,  it  doee 
DOt  seem  that  anyone  is  added  to  the  permission  to  accumulate  during  the  minoritj 
of  a  person  living  at  the  death  of  the  testator.   But  taking  the  words  as  they  are, 
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tiaj  do  not  amear  to  permit  acoumulatioD  dnring  a  minority  and  any  time  to  elapse 
between  thA  death  of  the  testator  and  the  commencement  of  the  minority^  or  in 
hfva  of  any  person  who  would  not  for  the  time  being,  if  of  full  ^e,  be  entitled  to 
the  aimiial  produce  of  the  fund ;  and  acoordinxlyi  in  the  case  of  Longdon  v,  Sinwm 
{13  Vea  295),  where  an  accumulation  was  intendeid  to  be  made  till  unborn  children 
attunad  twmty-one,  Sir  William  Gtrant  decreed  an  [697]  accumulation  for  twenty- 
MWTMntMily;  and  in  HaUyv.  Bagmuter  (4  Had.  2V7X  Sir  John  Leaeh  expresaed 
Im  opinion  to  be,  that  the  statute  prevents  an  aooumulation  during  the  minority  of 
as  unbom  child.  These  cases  prerent  me  from  oonsiderinff  that  npon  the  oonstruo- 
tioi  of  libe  Aet  the  aocamahttion  would  be  lawful  during  uie  minority  of  any  grand- 
^bom  after  tiie  dnth  of  the  testator.  Moreover,  upon  the  oanstsnction  of  this 
«3I,  it  will  have  to  be  considered  whether  the  younger  grandchildren  attaining 
tvwty-one  will  be  entitJed  to  the  annual  produce  of  the  fund,  although  it  may  be 
hwfDl  for  the  trustees  to  make  them  an  allowance  for  their  maintenance  and  educa- 
tioa  oat  of  it,  after  they  hare  attained  twenty-one. 

b  the  view  which  I  have  taken  of  the  case,  it  does  not  appear  to  me  that  the 
dnomstance  of  the  younger  children  taking  vested  interests  at  twenty-one  makes 
uy  material  difference.  They  will,  as  it  seems  to  me,  be  vested  interests,  subieot  to 
be  partially  devested  by  the  births  of  after  btnti  children ;  but  in  Eyre  v.  Marsden  the 
iutensts  were  vested  on  the  death  of  the  testator,  sabject  to  be  devested  in  a 
particalar  event ;  and  yet  the  grtuidohildren  were  hdd  not  to  be  entitled  tQl  tiie  time- 
<rf  diibibntion  appointed  by  the  testator. 

It  appears,  therefore,  to  me,  that  the  trost  for  accumulation  after  the  attainment 
«f  twoily-oae  years  by  William  Henry  Maxwell  Lyte  ia  void ;  that  an  allowance 
oo^t  to  be  made,  out  of  the  annual  produce  of  the  fund  accumulated  up  to  that  time, 
hr  the  maintenance  and  education  oi  all  the  grandchildren,  including  William  Henry 
Maxwell  Lyte ;  and  that  the  surplus  if  any  of  such  annual  produce  belongs  to  Jane 
Mamfl  as  regiduary  legatee. 

[0983  Brown  v,  Sawir.  March  26, 1841. 

Om  of  two  Co-plaintaffs  who  had  anthoriaed  tiie  institution  of  a  suit  refused  to 
ivooeed  therein.  The  other  Plaintiff  obtained,  on  motion,  an  order  to  amend  by 
making  him  a  Defenduit,  and  to  pay  the  costs. 

This  1»I1  was  filed  by  WilUun  Frederick  Eh>wn  and  Martha  Greeham  against 
aereral  Defendants,  pursuant  to  a  written  retainer  given  bv  them  to  their  solicitor. 

After  the  answers  had  been  got  in,  the  Plaintiff  W.  ¥.  Brown  alone  disapproved 
of  the  suit,  and  was  desirous  that  the  same  should  be  compromised ;  and  by  a  written 
■otioe  given  to  bis  solicitor,  he  withdrew  from  the  suit,  and  forbade  him  taking  any 
farther  steps  therein.  This  ma  stated  in  the  answw  id  one  of  the  Defendants,  and 
nt  abo  iMx>ved  by  affidavit. 

A  motion  was  now  made,  on  behalf  of  Martha  Gresham,  the  other  Co-plaintiff  in 
tiria  suit,  that  she  might  be  at  liberty  to  amend  the  bill  by  striking  out  the  name 
^  W.  F.  Brown  as  a  (^plaintif^  and  by  making  him  a  Defendant ;  and  that  W.  F. 
Brown  might  be  ordered  to  pay  to  A^^iitha  Gresham  the  costs  oooasi<med  by  such 
Mwndmeut,  and  ^o  tiie  costs  of  giving  any  security  for  costs,  which  the  Defendants 
>  any  or  either  at  them  mi^t  be  declared  entitled  to,  in  consequence  of  suoh  amend- 
ant,  and  uwidental  tiiereto ;  and  also  tiie  costs  of  and  incident  to  tiiis  application, 
to  be  taxed  as  between  solicitor  and  client. 

Ur.  Andexdon,  in  support  of  the  motion,  referred  to  a  case  of  MiUar  v.  Srtaih  (1) 
<More  tiie  Viee-Cauuioenor  in  1839)  and  8maU  v.  Jiioood  (Younger  407). 

(1)  He  stated  this  case  in  the  following  terms  : — A  cause  being  at  issue,  one  of 
the  Co^laintiffs,  for  good  reasons,  refused  to  proceed ;  this  refusal  of  one  paralyzed 
^  praoeeding^  and  the  other  Plaintiff  gave  notice  of  motion  to  be  at  liberty  to  nave 
the  mtore  proeecution  of  the  case,  and  to  name  a  solicitor  to  act  therein.  The  only 
other  course  would  have  beem  to  have  dismissed  the  bill   The  Vice-Chancellor  made 

order  that  die  Co-plaintiff  making  the  application  should  have  the  future  conduct 
^  the  oann,  ud  tiiat  tiie  other  Co-plaintiff  snould  pay  the  costs  of  the  application. 
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[6991  Mr.  Wilooz,  for  the  Plaintiff  Brown,  and 

Mr.  Terrell,  for  l^e  principal  Defendant,  oppoeed  the  motion,  and  oontwded  tint, 
although  a  Plaint  mi^t  be  made  a  Defendant  where  his  evidence  wma  required  u 
a  witness,  still  one  Flamtiff  could  not,  adversely,  obtain  eueh  an  order  as  was  nov 
asked,  merely  because  he  could  not  agree  with  us  0>pbuntiff  in  the  mode  of  pnce- 
cutins  the  suit ;  especially  where,  as  in  the  present  case,  the  state  of  the  pleadiDg» 
would  be  materially  altered ;  Holkirk  v.  HoUdrk  (4  Madd.  60),  Llo^  v.  Maiem 
(6  Ves.  146),  Motteux  t.  Maekrelh  (1  Ves.  jun.  142),  Hu  Attomey-Omertd  r.  (ktfir 
(3  Myl.  &  Cr.  261). 

Mr.  Hall  appeared  for  other  Defendants,  who  had  no  objection. 

The  Master  of  the  Rolls  j^rd  Langdale].  I  thinK  I  must  make  the  ordxr. 
It  is  a  case  in  which  two  Plaintiffs  duming  similar  rights  gave  joint  authority  to 
institute  the  suit.  The  Inll  was  filed,  and  the  answer  states  that  one  <tf  the  Wntift 
impeaches  the  -propriety  of  Uie  suit ;  by  letter  also  he  forlMds  its  further  proseeotioii. 
and  thus  compromises  the  rights  of  the  other  Co-plaintiff.  If  the  case  stood  here,  I 
believe  it  would  be  in  the  same  situation  as  Small  v.  Atwood ;  but  this  ease  jm* 
further ;  for  the  Plaintiff,  who  had,  in  this  case,  given  written  instructions  [6001  to 
his  solicitor,  afterwards  revokes  the  authority,  and  prevents  the  other  Plaintiff  goiog 
on  with  the  suit.  The  case  is  within  the  words  of  the  case  of  The  Attormtf-Oenenl  r. 
Cooper,  the  suit  cannot  be  prosecuted  unless  the  alteration  is  made,  and  therefore 
"justice  wilt  not  be  done  unless  the  alteration  is  made."  I  think,  therefore,  that  tin* 
oraer  must  be  made,  but  on  such  terms  as  will  be  just  towards  the  Defendants,  sod 
by  securing  the  costs  of  suit  already  incurred;  and  Mr.  Brown,  the  Co-pLuDtidl^ 
having,  by  revoking  the  authority,  made  this  application  necessary,  ou^t  tnerefon 
to  pay  the  costs. 


[600]  Collins  v.  Colltir.  MarA  8,  31, 1841. 

[S.  C.  Cr.  &  Ph.  262 ;  41  E.  B.  490.] 

Under  the  1  W.  4,  c  36,  a  decree,  even  when  there  is  but  one  Defendant,  cannot  \» 
taken  pre  wi^euo  on  motion. 

The  sole  Defendant  in  this  cause  was  tak^n  upon  an  attachment  for  want  ci 
answer  in  June  1840,  and  on  the  2d  of  November  following  he  was  turned  over  to 
the  Fleet. 

The  Defendant  was  now  brought  up  by  habeas  corpus  under  the  second  role 
1  W.  4,  c.  36,  in  order  that  the  bill  might  be  taken  pro  eenfaso  against  hinu 
The  cause  had  not  been  set  down  to  be  heard. 

Mr.  Torriano  now  proposed  to  take  upon  motion  such  decree  as  the  Plaintiff  ooald 
abide  by ;  he  cited  Seagrave  v.  Edwards  (1),  in  which  it  was  held  a  bill  [601]  mi^t 
taken  pro  cot^esw  on  motion  where  there  is  only  one  Defendant. 

Thb  Master  of  the  Bolls.  The  Act  of  Parliament  directs  that  upon  the 
Defendant  being  brought  up  in  order  that  the  bill  ma^  be  taken  pro  eonfesso  sgainst 
him,  "  such  decree  shul  thereupon  be  made  as  shall  be  just."  The  cause  is  to  be  neaid, 
and  the  decree  pronounced  by  the  Court ;  and  this  cumot  be  so  conveniently  or 
satisfadiorily  done  on  motion.   I  think  that  the  case  should  be  set  down.(2) 


(1)  And  see  Lewis  v.  Mahh,  2  Sim.  &  St.  220 ;  WooOaim  v.  Baker,  6  Sim.  316; 
Baher  v.  Keen^  4  Sim.  498.  The  cause  may  be  advanoed  to  be  taken  pro  confim; 
Sanmek  v.  Ward,  6  Sim.  676;  Hart  v.  AsMon^  1  Mad.  175;  Ho^  r.  Levaay, 
1  Mer.  381. 

(2)  The  Lord  Chancellor  afterwards  discharged  the  Defendant  upon  grounds  not 
stated  at  the  Rolls,  see  1  Cr.  &  Ph.  262.  The  Master  of  the  Rolls  merely  decidfld 
that  the  decree  cotdd  not  be  made  on  motion.   See  Haynes  v.  Ball  [4  Bear.  101]. 
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[1]  Fbmnings  t).  HuHPHERY.   McuTck  27,  29,  1841. 

[S.  a  10  L.  J.  Ch.  251 ;  5  Jar.  486.   See  Angh-Dcmiabian  Company  v.  Bogerson, 

1867,  L.  B.  4  Eq.  8.] 

A.  a|;Feed  to  grant  a  lease  of  a  vault  to  B.,  and  also  to  erect  a  orane,  &o.,  and  do 
within  a  given  time  certain  other  acts,  which  tAas.  Court  could  not  decree  to  be 
speeifieally  performed.  A.  having  made  default^  B.  sued  in  this  Court  for  a  specific 
performance,  but  did  not  pray  that  the  above-stated  acts  should  be  specifically 
performed.  Pending  the  suit,  6.  also  commenced  an  action  at  law  against  A.  for 
osmsges  suffered  in  consequence  of  the  non-performance  of  the  acts.  Held,  that 
the  suit  and  action  were  not  for  the  same  matter,  and  an  order  to  elect,  obtained 
by  the  Defendant,  was  discharged. 

A  party  served  with  an  order  obtuned  ex  parte,  may  be  guilty  of  contempt  for 
<u8olMdience  thereof,  in  a  case  where  the  order  ought  not  to  have  been  made. 

A  Plaintiff,  served  with  an  order  to  elect  between  proceedings  at  law  and  in  eqnity, 
sftenrards  took  a  step  in  the  action  at  law.  axAd,  that  ne  mighty  nevertheless, 
q>ldy  to  discharge  the  order  for  election. 

WluMber  an  order  to  elect  stays  all  proceedings,  ^nme. 

This  ease  came  on  upon  a  motion  to  dischaige  an  order,  obtained  as  of  course, 
vliaeby  the  Plaintiff  was  required  to  elect,  wheuer  be  would  proceed  in  this  suit, 
« in  an  action  at  law,  alleged  by  the  Defendant  to  be  for  the  same  jnatter ;  and  also 
vpao  cause  shewn  by  the  Plaintiff,  why  an  order  nid  to  dissolve  an  in-[^junction 
wtaioed  by  the  Plaintiff,  to  restrain  the  Defendant's  proceedings  at  law,  should  not 
k  nude  alMoIate. 

It  appeared  that  on  the  13th  of  May  1837,  the  Defendant  contracted  to  let  to 
Plaintiff  certain  vaults,  then  in  the  Plaintiff's  possession,  iw  a  term  of  seven 
Jtm  and  a  quarter,  to  commence  from  Lady  Day  then  last^  at  a  rent  of  £160  a  year ; 
ttd  ihe  also  contracted  to  excavate  build,  and  finidi  another  vanity  with  certain 
^eafied  accommodation,  and  erect  a  crane,  with  fwpet  and  oonvanient  works  and 
■ppnrtenancee^  for  the  sole  use  of  the  Plaintiff  during  the  intended  demise ;  and  to 
MsplsCe  dw  vBidt  and  works,  and  give  possession  thereof  to  the  Plaintiff,  in  eighteen 
■ODths  from  the  24th  day  of  June  then  next.  The  Plaintiff  was  to  hold  the  htst- 
mentioned  vaults  from  the  day  when  possession  thereof  should  be  given,  for  seven 
yens,  at  the  yearly  rent  of  £50.  The  Defendant  sgreed,  that  he  would,  at  any 
tnu  within  seven  years  and  a  quarter,  execute  to  the  Plaintiff  a  lease  of  all  the 
praoises,  for  so  much  of  the  term  as  should  then  be  unexpired,  containing  the  usual 
*oA  proper  covenants  on  the  part  of  the  lessee,  for  the  purposes  tJierein  mentioned, 
sod  covenants  on  the  part  of  the  lessor,  to  keep  the  premises  in  repair  and  insured, 
and  for  quiet  enjoyment  by  the  lessee. 

The  Defendant  did  not  perform  Ae  works  according  to  the  agreement,  and  the 
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rent  agreed  to  be  pud  by  tiie  Flaintaff  fw  the  vault  in  her  poeaeeatoD  being  in  unir, 
the  Defendant  bronsht  an  action  against  her  for  the  recovery  ^tenoL 

The  preaent  biH  waa  filed  on  the  24tb  of  December  1839;  and  the  Plaintiff 
thereby  prayed,  that  the  agree-[3]-ment  of  the  13th  of  May  1837  mi^t  be  apeciaDy 
performs  and  carried  into  execution ;  and  that  the  Defendant  might  be  ordered  to 
execute  a  proper  leaae  of  the  vaults  and  premises,  the  Plaintiff  offering  to  perfonn 
her  part;  she  also  prayed  for  an  injunction  to  restrain  the  Defendant  from 
proceeding  in  his  action,  and  for  genenil  relief. 

The  Plaintiff's  bill  alleged,  that  the  Defendant  had  failed  to  erect  the  nev 
buildings,  to  erect  the  crane,  and  to  keep  the  premises  in  repair,  according  to  Idi 
covenant ;  bat  did  not  specifioally  pray  that  the  Defendant  mi^t  be  ordered  to  do 
those  acts. 

The  Plaintiff  obtained  the  common  injunotion  to  restrain  the  Defendant  pro- 
ceeding to  execution  in  his  action  for  rent   The  answer  was  filed  on  the  27th  of 
January  1840*  and  for  more  than  a  twelvemontii  no  proceedings  were  taken  in  tiiii 
Court;  but  on  the  20th  of  February  1841  the  Defendant  obtained  the  usual  order  : 
nisi  to  dissolve  the  injunction ;  and  on  the  26th  of  February  1841  the  Plaintiff  I 
commeuced  an  action  against  the  Defendant  for  damages  for  breaches  of  ^  '■ 
agreement.    The  declaration  in  the  action  was  delivered  on  the  6th  of  March  184L 
It  stated  the  agreement  of  the  13th  of  May  1837,  and  assi^ed  as  breaches  by  the 
Defendant,  Ist,  his  neglect  to  excavate,  make,  build,  and  fimsh,  the  vault  agreed  to  | 
be  made,  with  such  suitable  and  convenient  entrance  and  communication  aa  thereiii 
mentioned ;  2dly,  his  neglect  to  erect  the  crane  agreed  to  be  erected ;  and  3dly,  hii  ^ 
neglect  to  do  the  necessary  repairs ;  and  it  was  then  alleged,  that  ^e  Plaintiff  had  . 
lost  profits,  which  she  would  have  made,  if  dte  vaults  and  works  had  been  made  it , 
agreed  to ;  and  had,  at  divers  times,  between  tha  24th  <A  June  1837  and  t3»  M  | 
commencment  of  the  action,  been  put  to  great  trouble  and  ezpenee  by  reason  « 
the  breaches  assi^ed. 

This  declaration  being  delivered  on  the  6th  March,  the  Defendant  on  the  IlUt, 
alleging  that  he  was  doubly  vexed  by  the  Plaintiff  prosecuting  him  at  law  and  is 
this  Court  for  one  and  the  same  matter,  obtained  the  common  order,  that  the 
Plaintiff  should,  in  eight  days  after  notice,  elect  in  which  Court  she  would  proceed ; 
this  order  was  served  on  the  Plaintiff  on  the  13th  of  March.  The  Plaintiff  afterwards 
made  an  application  to  Baron  Alderson,  in  the  common  law  action,  to  amend  bar 
declaration,  and  leave  was  given  on  the  16th  of  March.  The  Plaintiff  now  aou£^  to 
discharge  tJie  order,  for  election,  for  irre^;uluity,  as  having  been  obtained  on  a  blse 
all^tion  that  the  Plaintiff  was  prosecuting  the  Defendant  at  law,  and  in  this  Coni^ 
for  one  and  tiie  same  matter. 

The  Plaintiff  also  now  shewed  cause  why  the  order  mn,  obtained  by  the  Flainti^ 
to  dissolve  an  injunction  to  restrain  the  Defendant's  proceedings  at  law,  ahodld  not 
be  made  absolute. 

Mr.  Femberton  and  Mr.  Jemmett,  for  the  Plaintiff,  as  to  the  order  for  electioD, 
contended,  that  it  had  been  obtained  on  a  false  suggestion ;  inasmuch  as  the  objeet 
of  the  suit  and  of  the  action  were  distinct,  the  first  seeking  to  obtain  the  lease,  and 
the  second  for  damages  which  the  Plaintiff  had  suffered,  up  to  the  time  of  bringiiig 
the  action,  in  consequence  of  the  non-performanoe  by  the  Defendant  of  his  agreemeat 
to  repair,  &a 

On  the  second  point,  as  to  the  injunction,  they  argued  that  the  Defendant  oodit 
not  to  be  permitted  to  sue  the  Plaintiff  for  rent,  while  he  refused  to  perftmn  lui 
part  of  the  (tfreement. 

[6]  Mr.  BetheU  and  Mr.  Dunn,  oonAiA,  contended  that  the  subject  of  ti»  suit 
and  acticm  were  the  same^  and  arising  out  of  the  same  agreemoit ;  and  tiiat 
Court  would  not  permit  a  pariy  to  sue  at  law  for  damages,  aa  the  same  oontnet 
which  he  in  this  Court  sought  to  have  specifically  poformeid. 

That  the  Plaintiff  by  proceeding  at  law  after  she  had  been  served  widi  the  otder 
to  elect,  had  thereby  made  her  election  to  pursue  her  remedy  at  law. 

That  the  Plaintiff  retaining  possession  ought  to  pay  her  rent ;  that  the  contract 
was  for  two  distinct  matters,  and  that  it  was  no  answer  to  the  Defendant's  demand 
for  the  rent  of  the  vault,  to  say  that  the  second  part  of  the  agreement,  for  wbkk  ft 
distinct  rent  was  reserved,  had  not  been  performed  by  the  Defendant. 
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The  following  cases  were  cited  as  to  tbe  PlaiDtafTa  riebt  to  proceed  at  law 
DOtwidistBDding  the  present  suit ;  MUls  v.  Fry  (19  Yes.  277),  Carrick  r.  Young  (4 
Had.  437X  Ji^noids  y.  Nelson  (6  Mad.  290),  Frank  v.  BasneU  (2  MyL  &  K.  618), 
OrnK  T.  Bnmgkton  (10  Bins.  533),  Trimleston  v.  Kemnrn  (l  LI.  &  Goo.  29). 

As  to  the  effect  of  tEe  order  to  elect;  MUle  v.  Frif  (Co(^»6r,  107),  Amory  t. 
Bndriek  (Jacob,  530),  Canoiek  t.  Young  (2  Swan.  239). 

As  to  the  Plaintiff's  relief  in  equity  for  d«na^ ;  JVelam  v.  Bridget  (2  Beavan, 
339).  Mmdy  y.  Jodiffe  (9  Sim.  413). 

m  Ths  Master  of  the  Bolls  [Lord  LangdaleJ.  The  Plaintiff's  bill  alleges 
diat  tbe  Defendant  has  failed  to  erect  the  new  buildings,  to  erect  the  erane,  and  to 
ke^  the  premises  in  repair,  aeoordiiig  to  his  oorenuit^  but  does  not  specifically  {my 
Alt  Ae  Defradant  may  be  ordered  to  do  those  acts ;  and  the  acts  are  of  such  a 
Htur^  that  tin's  Court  ooold  not  order  them  to  be  speoifioallv  done.  Upon  this 
oeouion,  I  have  not  to  consider  whether  the  Defendant  may  have  any  equity  to 
rettimin  the  Plaintiff  from  proceeding  in  her  action,  other  than  that  equity  which 
irises  from  tbe  all^jation,  that  the  proceedings  at  law  and  in  this  Court  are  for  one 
lod  the  same  matter.  Whatever  other  grounds  for  relief  the  Defendant  may  have, 
tbe  (vder  which  he  has  obtained  cannot  be  supported,  if  the  legal  remedy  which  the 
Plaintiff  is  seeking  at  law  is  consistent  with  the  equitable  remedy  which  she  is 
seeking  in  this  Court. 

As  by  tbe  bill,  she  asks  for  a  specific  performance  of  the  agreement,  if,  by  the 
action,  she  sought  for  oompeusation  for  its  entire  non-performance,  one  proceeding 
voold  allege  uat  the  agreement  could  and  ought  to  be  performed,  and  the  other 
wooeeding  would  allege  or  imply,  that  the  perumnance  of  the  agreement,  havine 
been  abaodoned  or  become  impossible,  ocmipensation  in  lieu  ci  performance  should 
be  given.  The  two  proceedings  would  m  inconsistent  with  each  other.  The 
Plaintiff  would  be  in  one  Court,  suing  for  the  thing  itself,  and  in  the  other  for 
compensation  in  lieu  of  tbe  thing  itself.  She  would,  I  think,  upon  a  fair  construction 
of  the  words  of  the  order,  be  prosecuting  the  Defendant  at  law  and  in  this  Court  for 
me  and  the  same  matter ;  in  different  forms  indeed,  but  still  in  substance,  for  one 
sad  the  sune  matter,  and  I  should  think  the  order  valid. 

[T)  But  ooDsidering  the  allegations  in  this  bill  and  the  relief  specifically  prayed  for  i 
eonsidering  the  particulars  of  the  agreement,  and  what  parts  of  it  this  Court  can,  and 
what  perta  of  it  the  Court  cannot,  decree  to  be  performed  in  specie ;  and  considering 
that  the  action  is  brought  for  daniages  for  the  non-performance  of  particular  acts,  the 
pafmnanee  (rf  which  is  not  specifically  prayed  by  the  bill ;  and  which,  if  the^  may 
DeeoDoeiTed  to  be  included  in  the  general  words  "specific  performance,"  or  in  the 
prayer  for  general  relief,  are  not  acts,  the  specific  performance  of  which  can  be 
Mxeed ;  and,  moreover,  that  the  action  is  brought  only  for  such  damages  as  were 
rastained  up  to  the  time  when  the  action  was  brought ;  it  appears  to  me,  that  the 
Ktion  was  not  founded  on  any  implied  abandonment  or  cessor  of  the  ^reement,  but 
ia  c(»isistent  with  the  continued  existence  of  the  contract,  and  of  the  Plaintiff's  title 
to  have  it  specifically  performed,  if  there  be  no  other  objection  to  its  specific  perform- 
uee.  Under  these  circumstances,  I  think  that  the  action  and  the  suit  are  not 
proucnted  for  one  and  the  same  matter,  and  1  am  therefore  of  opinion  that  the  order 
of  tbe  11th  of  March  ought  not  to  have  been  made. 

But  it  has  been  argued,  that  even  if  the  coder  were  not  originally  valid,  the 
Plaintiff  by  her  [anceecungs  at  law,  after  the  order  was  served  upon  her,  has  lost  the 
ligfat  of  applying  to  discharge  it.  It  is  clear,  that  a  party  who  is  served  with  an 
eider,  jdbj  m  guilty  of  conteinpt  for  disobedience,  in  a  case  in  which  the  order 
onj^t  not  to  have  been  made.  He  is  not  to  determine  for  himself,  but  ought  to  oome 
to  the  Court  for  relief,  if  advised  that  the  order  is  invalid ;  and  the  argument  in  this 
case  is,  that  an  order  for  the  Plaintiff  to  elect  whether  she  will  proceed  at  law  or  in 
equity,  operates  as  an  injunction  from  the  time  when  it  is  served,  and  [8]  that  any 
prowwdings,  either  at  law  or  in  equity,  after  service  of  the  order,  may  be  treated  as  a 
contempt ;  but  that  in  another  view,  it  may  be  considered  as  an  election  to  abide  by 
the  (ffvceedings  which  have  been  continued  since  the  service  of  the  order ;  and  that 
the  election  having  been  made,  it  is  too  late  to  apply  to  discharge  the  order,  under  or 
after  which  it  was  made.  There  are  indeed  several  (Keto,  to  the  effect,  that  an  ordw 
to  eleet  stays  all  proceedings.   The  correctness  of  those  dteta^  and  the  limitations 
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under  whidi  th^  most  be  received,  may  be  die  subjetA  oi  consideration  od  a  proper 
oceaaoQ,  but  on  this  ocoaBiim,  and  even  on  the  suppqpition  t^t  all  proceedings  onAt  to 
be  stopped  on  aervioe  of  the  order,  aad  tiut  the  Plahitaff  is  liable  to  be  chargedwith  dis- 
obedience on  acoonnt  of  her  proceedings  aftenrards,  I  un  of  opinion,  that  the  argumwit 
that  he  is  not  at  liberty  to  move  to  discharge  the  order  cannot  be  sustained.  No  autho- 
rity for  it  has  been  produced.  Lord  BIdon,  indeed,  in  Mills  v.  Fry^  expressed  a  doafat 
vhether  the  Plaintiff,  having  proceeded  in  equity  notwithstanding  t^ie  order,  or  to  have 
the  benefit  of  the  order;  t.e.,  supposing  the  order  to  be  valid,  Lord  Eldon  doubted  whether 
proceeding  in  one  Court  afterwards,  might  not  be  considered  an  election  made,  depriv- 
ing the  party  of  the  benefit  of  future  onoice.  But  this  is  nothing  like  an  intimatioD, 
that  the  party  is  to  be  precluded  from  moving  to  discharge  an  order  which  be  is 
advised  is  invalid,  or  that  he  is  to  be  deemed  to  have  made  an  eleotim,  in  a  case  is 
which  he  offers  to  shew  to  the  Court  that  he  ought  not  to  be  eompelled  to  elect  at  all 
The  argument  is  inapplicable  to  a  cam,  in  whioh  the  Plaintiff  might  bare  prooeededift 
both  Courts,  after  service  of  the  order  \  and  it  appearing  to  me  t^iat,  in  uus  caae^  the 
Plaintiff  is  at  liberty  to  move  to  disoharge  the  order,  and  diat  tiie  order  itself  is  not 
valid,  I  am  of  0]»Di(Hi  that  it  must  be  [9]  discharged.  But  I  think  it  right  to 
observe,  that  if  the  question  as  to  the  prosecution  of  the  suit,  and  of  Uie  action  at  the 
same  time,  had  not  been  brought  forward  in  this  particular  form,  there  are  many 
other  circumstances  which  would  have  required  consideration  before  it  ooald  have 
been  satisfactorily  held  that  the  two  proceedings  might  go  on  toother. 

With  respect  to  the  cause  shewn  against  dissaving  the  injunction  to  atay  pro- 
ceedings in  the  Defendaoit's  action  for  rent,  I  cannot  agree  with  the  Defendant  io 
considering  the  agreement  as  consisting  of  two  distinct  and  indepmdent  puts.  It 
is  but  one  agreement^  though  several  things  are  agreed  to  be  done;  aod  as  the 
Defendant  admits  that  he  h^  not  done  the  things  which  he  agreed  to  do,  and  evea 
says,  that  for  reasons  which  he  states,  he  is  unable  to  do  them,  I  think  he 
ought  not  to  be  allowed  to  receive  the  rents  until  the  right  is  determined  ;  and  a% 
on  the  other  hand,  the  Plaintiff  ought  not  to  be  allowed  to  keep  possession  without 
paying  for  it,  I  think  that  if  this  part  of  the  case  had  come  on  by  itself,  it  would  ham 
been  proper  to  continue  the  injunction,  on  the  terms  of  the  rent  being  brought  into 
■Court ;  and  if  no  arrangement  can  be  made,  that  course  must  be  adopted ;  but  if 
the  Plaintiff  will  undertake  not  to  take  out  execution,  upon  any  judgment  to  be 
obtained  in  her  action,  without  leave  of  the  Court,  and  to  pay  the  rent  into  Court, 
if  and  when  the  Court  shall  think  fit  to  order  it^  I  will  continue  the  injunctioii 
against  the  Defendant's  proceeding,  witJiout  now  ordering  the  rent  to  be  paid  into  Court. 

The  question  of  costs  having  been  mentioned, 

[10]  Thb  Master  of  the  Rolls  said,  I  think  I  should  make  no  order  respect- 
ing them ;  there  are  many  serious  matters  in  this  case,  tite  consideration  of  which 
has  been  ezduded,  by  the  particular  form  in  which  the  cue  has  been  brought  f wwaid. 


[10]  Knioht  9.  Frampton.  March  2,  3, 16, 1841. 

[S.  C,  10  L.  J.  Ch.  247.] 

The  legal  estate  of  a  property  being  vested  in  A.,  for  the  benefit  of  himself  and  K 
in  equal  moieties,  he  mortgaged  it  unknown  to  B.  R  afterwards  paid  off  the  mot- 
gage,  and  had  the  legal  estate  conveyed  to  Mm,  subject  to  such  equity  of  redemp 
tion  as  the  lands  were  subject  to.  Held,  that  there  was  not  such  a  perfect  union 
of  t^e  l^ial  and  equitable  estate  in  B.'s  moiety  of  the  estate  as  to  give  his  widow  a 
title  to  cbwer. 

The  facts  of  this  case  appw  in  the  judgment. 

Mr.  Pemberton  and  Mr.  JCindersley,  for  the  Flaintaff. 

Mr.  BetheU  and  Mr.  Phillips,  Ux  the  widow. 

Mr.  K.  Parker,  Mr.  Stuart,  Mr.  Faber,  Mr.  Turner,  Mr.  Lewin,  and  Mr.  Lee,  for 

other  parties. 

The  Master  of  the  Bolis  [I^rd  Langdalel  Mr.  Frampton  being  seised  in 
fee  of  an  estate  to  an  undivided  moiety  of  which  Mr.  Knight  was  equitawy  entitled, 
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ezeented  a  morteage  id  fee  of  the  entirety  to  Lord  Petre  and  others,  to  secure  pay- 
ment of  a  sum  which,  tostether  vitfa  a  further  charge,  amounted  to  X18,000. 

After  the  death  of  Mr.  Frampton,  those  who  claimed  under  him  disputed  the 
equitable  right  of  Mr.  Knight  to  a  moiety  of  the  estate.  Mr.  Knight  filed  a  bill  to 
enforce  his  ri^t,  and  the  mortgages  made  by  Frampton  being  disclosed,  Mr.  Knight 
pid  them  off,  and  made  himself  liable  to  pay  a  prior  charge,  and  took  from  ^1] 
iXffd  Petre  aod  others  a  conveyance  of  the  estate  in  fee,  subject  to  redemption. 

Mr.  Knight  died  intestate.  At  the  time  of  his  deat^  such  equity  of  redemption 
as  the  legal  estate  was  subject  to,  was  vested  in  the  representativea  of  Frampton, 
iriko  bein^  at  the  date  of  the  mtur^nge,  Mitifeled  to  the  entirety  of  the  estate 
eieeuted  the  morteage  for  his  own  mnefit,  without  the  autiborit^r  of  Kmght,  who 
vai  equitably  entiued  to  a  moiety  of  the  estate.  Under  these  rarcnmstanoes,  the 
widow  of  Mr.  Knight,  alleging  that,  in  equity  the  representatives  of  Frampton  were 
only  eotitied  to  redeem  the  estate  as  to  a  moiety,  and  that  t^ere  was  no  right  to 
redeem  the  other  moiety :  that  consequently,  as  to  that  other  moiety.  Knight  held 
the  legal  estate  free  from  any  equity  of  redemption,  and  being  at  the  same  time 
entitl^  to  an  absolute  equitable  interest  in  the  same  moiety,  the  legal  and  equitable 
estates  therein  coalesced :  and  that  this  having  happened  during  tbs  ooveitare^  C(m- 
tended  Uiat  she  became  entitled  to  dower. 

But  neither  the  legal  estate  which  Mr.  Knight  had  as  mortgagee  in  fee  in  the 
wtirety,  nor  the  equitable  estate  which  he  had  in  a  moiety,  gave  hia  widow  any 
right  of  dower ;  and  although  the  legal  estate  could  only  have  been  redeemed,  as  to 
a  moe^,  by  those  who  ftla^w^^  ui^er  Frampttu — although,  as  againrt  than,  Mr. 
Knight  had  a  light  to  have  it  declared,  in  UiU  Coort,  that  he  waa  entitied  to  hohl 
ooe  moiety  discfaai;ged  firom  any  equity  of  redemption,  and  had  a  right  to  foreclose 
the  equity  <rf  redemption  <tf  the  ot^er,  it  does  not  tiier^ore  follow,  t^at  under 
tbese  circumstances,  there  was  a  simple  uid  entire  onion  of  tJie  legal  and  eqoitaUe 
eitates  in  a  moiety. 

[12]  The  object  of  Mr.  Knight,  as  he  stated  in  his  bill,  was  to  simplify  the  matters 
in  dispute  between  himself  and  the  Framptons,  and  to  avoid  the  necessity  of  making 
other  parties  to  the  snit ;  and  whatever  were  his  rights  in  equity,  he  took  the  legal 
eMate  expressly  subject  to  such  equity  of  redemption  as  the  lands  were  subject  to 
in  the  hiuids  of  the  first  mort^;agees.  As  to  a  moiety,  I  Uiink  he  was  entitled  to  be 
nlieved  from  that  oonditum  in  ^s  Court;  but  during  his  life  be  stood  in  this 
atuation,  that  he  had  the  legal  estate  in  the  whcde,  subject  to  the  e(|iuty  of  redemp- 
tioD— an  abaolnte  equitable  estate  in  a  moiety,  and  an  equitable  title  to  have  the 
le^  estate  in  a  moiety  freed  from  the  equity  of  redemption. 

On  the  death  of  Mr.  Knight,  his  real  est&te  descended  to  his  co-heirs.  His 
vidow,  as  his  legal  personal  representative,  became  entitled  to  his  personal  estate, 
sod  to  the  £18,000  mortgage  money  and  interest,  and  another  charge  as  part 
thereof ;  and,  in  her  bill,  laaying  to  mive  such  relief  as  was  prayed  by  Mr.  Knight 
in  respect  of  the  mortgage  money  and  another  charge,  and  also  to  have  it  declared, 
that  she  is  dowaUe  of  a  moiety  of  the  estate,  she  also  prays,  that  until  the  mortgage 
and  charge  we  fully  satisfied,  tiie  same  may  be  declared  to  be  charged  on  Frampton's 
atoiety ;  and  also,  if  neceasatT,  on  the  other  moiety  for  the  benefit  of  Knight's  per- 
•onal  estate,  and  that  the  co-heirs  of  Knight  may  be  declared  to  be  tmstees  of  the 
entirety  of  t^e  estate,  for  the  purpose  of  seouring  t^  mortgage  money  and  eharge 
lor  the  legal  personal  representative. 

This  particular  relitt  was  not  pressed  for  at  the  Bar;  the  state  of  Frampbm'a 
Meets  may  have  rendered  it  nnnecessary,  or  the  argument  may  hare  been  thought 
5ot  likely  to  assist  the  claim  for  dower. 

[13]  However  this  may  be,  I  think  that,  under  the  circumstances  which  I  have 
before  stated,  there  was  not  a  perfect  union  of  the  legal  and  equitable  estates,  to 
which  Mr.  AV.  Knight  was  entitled,  during  the  coverture,  and  that  there  was  not  sueh 
a  seisin  as  gave  his  widow  a  title  to  dower ;  I  am  therefore  of  opinion,  that  her  cUdm 
to  dower  cannot  be  sustained.   (See  3  &  4  W.  4,  c.  105.) 
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[IB]   CooKi  V.  VxTXR.   Fa.  32, 18il. 

[S.  C.  6  Jur.  287.] 

An  infant  feme  covert  was,  by  her  next  friend,  made  a  Co-plaintiff  to  a  bill  acainst  her 
husband  and  others.  Held,  upon  her  oomiDg  of  age  and  disapproving  of  the  suit) 
that  she  was  entitled  to  have  her  name  struck  out  of  the  record  as  Co-plaintiff;  bat 
the  spplioation  having  been  made  very  soon  after  her  attaining  twenty-one,  uid  it 
being  suggested,  that  it  was  made  under  the  influence  of  the  husband,  the  Court 
postponM^  nuking  the  order  for  a  short  jwriod,  aud  ascertained  froia  the  la^ 
herself  in  the  absence  of  her  husband,  her  wishes  on  the  aubject 

In  the  year  1838  a  marriue  waa  agreed  upon  between  the  Defendaot  Mr.  Fiyv 
and  Miss  Turner,  (Ae  only  cfaud  and  heiress  jnwMimptive  ci  O.  P.  Turner.  IGm 
Turner  being  an  infant,  and  her  father  having  being  found  a  lunatic,  an  applicatioo 
was  made  to  the  Court,  under  the  4  G.  4,  c.  76,  for  a  reference  to  approve  of  the 
marriage. 

The  matter  was  referred  to  the  Master,  and  a  proposal  for  the  settlement  tA  the 
fortunes  of  the  intended  wife  and  husband  in  a  particubr  way,  having  been  laid  before 
him,  he,  on  that  foundation,  reported  that  the  marriage  was  proper,  and  the  report 
was  confirmed. 

Mr.  Fryer,  being  desirous  of  making  some  alteration  in  the  terms  of  the  aettls- 
ment,  was  advised  that  it  could  not  be  done  without  a  further  applioaticm  being  mads 
to  the  Court ;  and  the  day  for  the  intended  marriage  having  been  fixed,  and  there 
being  no  opportunity  for  making  an  applicatioa  to  the  Court  in  the  meantime, 
new  settlement,  varying  from  that  proposed,  was  executed,  in  which  tiie  PlamnF 
Cooke  was  made  a  trustee.  The  marriage  was  shortly  after  solemnized  bef<»re  dw 
registrar  under  the  proviatons  of  the  6  &  7  W.  4,  c  86,  and  indepeodaitly  of  the 
sanction  of  the  Court. 

The  bill  was  filed  by  Mr.  Cooke  and  Mrs.  Fryer  by  Mr.  Cooke,  her  next  friend, 
against  Mr.  Fryer  and  the  other  trustees  of  the  settlement,  and  pn^ed  the  executMOi 
of  the  encngement  stated  by  Mr.  Fryer  in  his  proposal  before  the  Master. 

Mrs.  Fryer  attained  her  age  of  twenty-one  years  on  the  28th  of  February  1841. 
A  motion  was  now  made  on  her  behalf,  that  her  name  aa  a  Plaintiff  might  be  struck 
oat  of  the  loll ;  she  having  attained  twenty-one,  and  objecting  to  be  oontinaed  a 
Plaintiff 

Mr.  Kinderd^,  in  sappini  oi  tiie  motion.  Though  a  bill  may  be  filed  on  behalf 
of  an  infant  without  his  cmsen^  the  same  cannot  be  Hone  with  reapeet  to  a  fern  cmii 

(1  Daniel  Pr.  161);  and  as  Mrs.  Fryer  has  attained  twenty-one,  and  now  disapprorci 
of  this  suit,  she  is  entitled  to  withdraw  from  it  as  a  Plaintiff,  it  may  nevertbeleas  be 
continued  by  Mr.  Cooke  alone. 

Mr.  Stuart,  eantrit,  resisted  the  application,  and  contended  the  application  was,  in 
reality,  made  by  the  husband  of  the  lady,  the  notice  of  motion  being  signed  by  fai» 
solicitor.  That  this  suit  had  been  properly  instituted  on  behalf  of  an  infant,  and 
that  it  was  right  that  it  should  be  continued ;  and  that  her  name  ought  therafcNre 
to  be  retained  as  a  Co-plaintiff.  He  argued  |16]  that  the  husband,  havii^ 
once  submitted  to  t^e  jurisdiction  of  the  Court,  uid  liaving  obtained  its  sanctioD  to 
the  marriage  on  certain  turms,  had  committed  a  contempt  by  procuring  the  nuuriago 
to  be  Bolamiised  in  another  form,  and  by  such  meuis  evading  the  performanoe  <rf  tie 
temta  of  his  engagement.  That  this  was  an  attempt  on  his  part^  to  j^^ent  the  doe 
proseeution  of  the  suit  against  him,  and  that  die  application  was  improper,  being 
made  under  marital  influence,  and  by  a  party  who  had  iust  attained  her  age  of  twentf- 
one.  He  cited  Beveit  v.  Harvey  (1  Sim.  &  St.  502),  MelHah  v.  MeUiah  (lb.  138^  Zm; 
V.  Long  (2  Sim.  &  St.  119),  Avsten  v.  HtOsey  (lb,  123,  nX  Hatch  v.  Hatdi  (9  Yee.  292), 
to  shew  the  continuance  of  the  protection  horded  by  the  Court  to  infants  after  they 
attain  twenty-one. 

Mr.  Pemberton  and  Mr.  Teed,  for  Mr.  Fryer,  contended,  that  aa  Mrs.  Fiyer  vu 
not  a  ward  of  Court,  no  contempt  had  been  committed.  That  under  the  Act  <& 
4  G.  4  this  Court  had  no  authority  to  approve  of  any  aettlement.   That  it  mi 
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neeesury,  in  ooosequenoe  of  the  lunacy  of  the  lady's  father,  that  the  Court  should 
ecHuent  to  the  marriage ;  but  the  course  at  first  contemplated  had  been  abandoned,  and 
(he  parties  had  married  under  the  proriaions  of  the  6  &  7  W.  4,  c.  80,  whereby  the 
concurrence  of  this  Coart  was  rendered  unnecessary. 
Mr.  Walfoid,  for  Sir  W.  Trelawney,  a  trustee. 

Ths  Mastkb  of  the  Bolls  [Lord  Langdale]  (without  hearing  a  rej^y).  This  is 
s  motion,  that  the  name  of  a  married  woman,  who,  by  her  next  friend,  has  been 
joined  a>  a  Co-plaintiff  [IQ  in  this  suit,  may  be  struck  out  of  the  reoord.  The 
nbstantial  qaestion  is,  whetiier  ur  person,  assaming  to  be  the  next  friend  of  a 
aimed  woman,  has  a  rights  against  her  consent,  to  make  her  a  Plaintiff  in  a  cause  ? 
If  it  be  a  (dear  propoeition  that  he  has  no  right  to  do  so,  the  only  remaining  question 
irill  be,  whether  this  married  lady  does  dissent,  or  whether  the  circumstances  in 
whieb  she  is  placed  are  such,  that  the  Court  ought  to  require  further  evidence  of 
dot  tact) 

A  great  variety  of  circumstances  have  been  stated  during  the  argument  involving 
the  inoilpation  of  character.  Irrelevant  as  most  of  them  are,  it  has  been  my  rainful 
doty  to  hear  a  lon^  unnecessary  defence  made  against  those  inculpations ;  but  I  have 
not  now  to  determine  any  question  in  the  cause,  or  whether  any  fact  alle^;ed  on  the 
pleadings  is  or  is  not  tone ;  the  only  question  which  I  have  to  determine  is,  whether 
the  eircunutances  (rf  this  case  are  aoeh,  that  I  ought  to  feel  assured  the  married  woman 
diassnts  from  the  ransecotion  oi  tiiia  suit. 

The  general  nue  oi  the  Court  I  apprehend  to  be  perfectly  clear.  You  may,  in 
Ae  eharacter  of  next  friend  of  an  infant,  prosecute  a  suit  on  his  behalf  without 
his  oonsMitt  and  even  against  his  strongest  remonstrances;  subject  only  to  such 
eoquiries  as  this  Court  in  a  proper  case  will  direct,  whether  it  is  prosecuted  for  the 
bmefit  of  the  infant,  and  subject  of  course  to  all  the  liability  of  the  next  friend  to 
costs,  if  it  turns  out  that  he  is  not  acting  for  the  benefit  of  the  infant ;  but  I  have 
nevn*  before  heard  that  a  person  can  treat  a  married  woman,  and  a  married  woman 
o(  fall  age  too,  as  if  she  were  possessed  of  no  sense  or  understanding,  and  can  say  that 
he  will  proceed  with  a  suit  on  her  behalf  without  her  approbation.  The  difficulty  in 
diii  case,  if  there  be  [17]  any  difficulty,  is,  that  the  suit  was  instituted  during  the 
inboey  ai  this  marrieid  woman,  and  this  applioation  is  made  immediately  after  she 
htt  eome  of  age^  and  under  oircumstanoea  which  render  me  not  perfectly  awared  that 
■he  has  deliberately  snven  instmotions  for  tiiis  application. 

Upon  that  ground,  and  that  ground  alone,  I  must  pause  before  I  dispose  of  this 
motion ;  and  I  will  oniler  it  to  stand  over,  in  order  that  I  may  be  better  satisfied  than 
I  am  now,  that  this  lady  does  deliberately  desire  her  name  to  be  struck  off  the  record. 
If  I  am  satisfied  of  that,  I  shall  not  hesitate  to  comply  with  the  motion. 

I  must  see  the  lady  personally  in  the  absence  of  her  husband,  but  as  she  has 
leoentiy  come  of  age,  I  think  I  had  better  let  the  motion  stand  over  until  Easter 
tenn,  I  shall  then  know  whether  she  does  give  her  consent  to  having  her  name  struck 
off  the  record. 

ffia  LOTdsfaip  afterwards  saw  the  lady  in  the  absence  oS  her  husband,  and  having 
aioeitaiiMd  her  wishes,  made  the  order. 


[18]   Farbow  v.  Rees.   Nop.  17,  1840. 
[S.  C.  4  Jut.  1028.] 

A  party  entitled  to  an  estate,  subject  to  terms  vested  in  trustees  for  securing  a  jointure 
and  portions,  mortgaged  it ;  but  retained  the  title-deeds  in  his  possession.  Held, 
that  this  omission,  on  the  part  of  the  morteagee,  was  not  sufficient  to  postpone  him, 
in  favour  of  a  subsequent  purchaser  for  vaiuable  consideration. 

A  general  recital  in  a  deed,  that  there  were  raortigages  on  the  estate,  held  to  affect 
parties  daiming  under  the  deed  with  notice  of  a  mortgage  not  specified  therein. 

An  estate  subject  to  two  chatges,  was  devised  to  the  ^rty  entitled  to  the  fint  charge ; 
and  hy  tiie  settlement  made  on  her  marriage,  to  which  the  seoond  incumbrancer  was 
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no  party,  it  was  agreed  t^i&t  the  charge  should  nob  be  raised,  and  the  estate  «u 
thereby  settled.  Held,  that  the  first  ohurge  conld  not  be  set  up  against  the  seeond 
incumbrancer. 

Where  costs  are  vexatiously  and  improperly  incurred  by  a  suooesaful  party,  and  eu 
be  clearly  distinguished  from  the  rest,  the  Court  will  make  a  provision  for  than, 
otherwise  they  must  be  left  to  the  Master. 

On  a  bill  for  foreclosure,  an  infajit  partially  interested  in  the  equity  ci  redemptiwi 
can  not  adversely  insist  on  a  sale. 

By  the  settlement,  made  on  the  marriafle  of  Sir  Watts  Horton,  certain  estates  was 
conveyed  to  Sir  Watts  Horton  for  life,  with  remainder  to  trustees  for  600  years,  to 
secure  a  portion  of  £800  &  year  to  loAy  Horton ;  with  mnainder  to  tnuteet  for  a 
term  of  1000  yeairs,  to  raise  £10,000  for  the  child  or  children  of  the  maniage,  other 
dian  an  eldest  son ;  with  remainder  to  the  first  and  other  sons  of  the  marriage  in  nO ; 
and  foi*  default  thereof,  as  to  t^e  estates  at  Thornton,  &c,  to  Sir  Watts  Iwntm  in 
fee :  and  as  to  the  estates  at  CSiadderton,  Sbo.,  to  Sir  Thomas  Hortra  for  life^  and  to 
his  issue  in  tail. 

There  was  one  daughter  only  of  the  marriage. 

In  1798  Sir  WatU  Horton  mortsaged  the  Thornton,  &c,  estates  for  a  term  of 
1000  years,  for  securing  £1500.  The  title^eeds  were  not  handed  over  to  tdw 
mortgagee,  but  were  retained  by  Sir  Watts  Horton. 

In  1810  the  mortgage  was  tnnnsferred  to  a  gentleman  of  the  name  of  Lord,  when 
a  further  advance  of  £2500  was  made.  On  uiis  occasion,  the  title-deeds  were  not 
handed  over  to  the  Lords,  but  were  retained  as  before.  This  mortgage  beeaaw 
afterwank  vested  in  the  Plaintiff. 

Sir  Watts  Horton,  by  his  will,  devised  his  real  estates  to  his  wife,  with  remainder 
to  his  only  child  Henrietta  S.  A.  Horton,  and  he  died  in  1811. 

[19]  After  his  death,  an  agreement  was  entered  into  between  Sir  Thomas  Horton 
and  the  widow  and  daughter  of  Sir  Watts  Horton,  whereby  the  charges  on  the  sevenl 
estates  were  apportioned ;  and  it  was  agreed  that  £4952,  part  of  the  sum  of  £10,00(^ 
should  be  rais^  out  of  that  part  of  the  estate  limited,  by  the  settlement,  in  default 
of  male  issue  of  Sir  Watt»  Horton,  to  Sir  Thomas  Horton,  "and  that  the  remainder 
of  the  estate  limited  for  raising  the  said  sum  of  £10,000  should  be  freed  and 
exonerated  from  any  liability  as  to  raising  or  paying  the  residue  thereof." 

In  1813,  a  marriage  having  been  agreed  upon  between  the  Defendant  Mr.  Bees 
and  Miss  Horton,  a  settlement  was  executed,  whereby,  after  reciting  the  eettlemrat 
of  1778,  the  will  of  Sir  Watts  Horton,  the  agreement  with  Sir  Thomas  Horton,  and 
"  that  the  personal  estate  oi  Sir  Watts  Horton  was  not  sufficient  to  pay  his  bond  sod 
mortgage  aebts,  and  the  other  debts  owing  from  him  at  his  deceaae,  and  that  there 
was  a  considerable  sum  remaining  unsatisfied  on  that  acoount ;  and  also  reciting  that 
it  had  been  agreed  by  Lady  Horton,  for  the  purpose  of  enabling  her  daughter  to  make 
that  settlement,  to  give  up  her  life^state  in  the  property ;  "  and  that  it  had  also  been 
agreed,  on  the  treaty  of  the  said  intended  mamage,  that  so  much  of  the  said  sum  <tf 
£10,000,  as  remained  a  charge  upon  the  said  estates  to  which  Miss  Horton  was 
entitled,  should  not  be  raised ;  but^  in  consideration  of  the  same  being  waived  hy 
Miss  Horton,  she,  in  the  event  of  her  sarviviog  her  intended  husband,  should  have  a 
jointure  of  £800  a  year ; "  the  estates  were  conveved  to  trustees,  in  trust,  as  to  part, 
to  sell  and  pay  the  debts  of  Sir  W.  Horton,  and  the  residue  of  the  money  annng 
therefrom  to  the  Defendant  Mr.  Reea ;  and  as  to  the  remunder  of  the  estates,  to  W 
£403  a  year,  the  apportioned  part  RSO]  of  her  jointure,  to  Lady  Horton;  wiui 
remainder  to  Mr.  Reea  for  life,  and  tnen  to  pay  £800  a  year  jointure  to  Miss  H., 
with  remainder  to  die  issue  of  the  marriage  in  strict  settlement. 

Lady  Horton  died,  and  her  daughter  Mrs.  Bees  afterwards  died,  leaving  iasne  of 
the  marriage. 

Interest  was  paid  on  the  Plaintiff's  mortgage  down  to  1820  by  the  i^nt  of  the 
Defendant  Mr.  Sees,  but,  as  the  latter  alleged,  without  his  knowledge.  The  gentle- 
man who  acted  as  the  solicitor  for  Mr.  Rees  in  preparing  the  settlement^  was  the 
family  solicitor  of  the  Hortons,  and  had  also  prepared  the  mortgages. 

This  bill  was  filed  in  1833  against  Mr.  Kees,  his  children,  and  the  trustees,  to 
foreclose  the  mor^;age.    The  defrace  set  up  by  Mr.  Bees  was,  that  under  his 
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nurriage  aettlement,  he  was  a  purchoaer  for  valasble  (Kmridention  without  notaoe  of 
tibfl  Pliiiitiff*B  mortgage ;  and  that,  in  conseqnenoe  of  the  neglect  of  the  mortgagee  to 
take  poaeMioQ  of  we  title^eeds,  they  ought  to  be  postponed.  He  also  insisted  that 
Ae  eoanra  of  £10,000  had  priority  over  the  Plaintiff's  mortmse.  - 

Mr.  Pemberton,  Mr.  Hodgson,  and  Mr.  Piggofct^  for  the  Tntinti£^  cited  Touhnin  v. 
Sieen  (3  Mer.  210) ;  and  see  Smiih  r.  PhiU^  (1  Keen,  694)  and  Parry  v.  fFri^ 
(I  ^m.  &  St  369,  and  6  Russ.  142). 

Mr.  Kindarsley  and  Mr.  Boupell,  for  Mr.  Beee,  cited  Moun^ord  v.  Seott  (Turn.  & 
S.  274). 

Mr.  Girdlestone,  for  the  children  of  Mr.  Bees. 

[21]  Mr.  FoUett,  for  the  Earl  of  Derby,  a  trustee. 

Mr.  Coopw  and  Mr.  Clark,  for  the  administrator  of  Sir  Watts  Horton. 

Thx  Mastkb  of  the  Bolls  [Lord  LangdaleJ.  The  first  objection  made  to  the 
■origage  to  Holt  in  1798  is  this,  that  no  title-deeds  were  handed  over  to  the  mort- 
and  diat  therefore,  in  this  Court,  the  transaction  must  be  r^rded  as  so 
napidons  as  to  defeat  the  Plaintiff's  claim.  No  authority  has  however  been  cited 
for  the  proposition,  that  the  mere  omiasion  to  hand  over  the  title-deeds  is,  in  all  cases, 
to  be  considered  as  a  proof  of  fraud,  as  against  subsequent  purchasers  for  valuable 
o(H»iderataon ;  but  here  the  estate  was  vested  in  trustees,  and  was  subject  to  a  term 
iat  securing  the  jointure  of  the  wife,  and  the  portions  of  the  younger  children.  I 
im  of  opinion,  that  the  omission  is  not  of  itself  sufficient  to  invalidate  the  mortgage, 
and  for  tins  I  believe  there  is  ample  authority  (see  Evamg  v.  Bicknellt  6  Yes.  183,  and 
the  eases  there  referred  to ;  and  Coote  on  Mortgages,  611) ;  thon^  I  admit  a  mort- 
gi^  may  omit  to  take  the  title-deeds,  under  such  circumstances  as  to  displace  hie 
frHvity,  in  faTOor  of  a  subsequent  mortsngee. 

This  mortgage  was  transferred  to  Messrs.  Lords  in  1810,  and  a  further  advance 
was  tiiM  maae ;  and  again  it  is  allied,  that  on  this  oooasiiHi  there  was  a  great 
omuBon  on  their  part  in  not  obtaining  the  title-deed%  and  tiiat  this  must  be  con- 
■idered  as  evidence  of  frand.  I  am  of  opinion  under  the  circumstances,  and  consider- 
ing what  were  the  previous  uses  and  the  duties  [22]  which  the  trustees  had  to 
penbrm,  that,  in  this  respect,  there  is  nothing  to  impeach  the  validity  of  the 
mortgage. 

In  1811  Sir  Watts  Horton  died,  indebted  on  mortgage  bond  and  simple  oontract. 
By  his  will  he  devised  his  estates  to  his  wife  for  life,  with  remainder  to  his  daughter 
in  fee.  Nothing  can  be  more  dear  than  that  they  took  under  the  will,  subject  to  all 
Uie  charges  affecting  the  estate  of  the  testator.  In  1813  Mr.  Bees  proposed  marrying 
Hiss  Horton,  and  the  BetUement  then  made,  recited,  that  there  were  mortgMe  bond 
sod  simple  contract  debts  of  Sir  Watta  Horton  unpaid.  Mr.  Bees  was  therefore 
dearly  infonned,  that  then  were  some  mortgages  and  debts  unpaid,  thon^  they  were 
not  partiotdariaed  or  stated  in  the  schedule.  I  un  of  opinion  that  Mr.  Bees  cannot 
k  heaid  to  say,  in  this  Court,  that  he  had  no  notice  of  any  mortgages  affecting  Ae 
sMate.  This  therefore  is  not  the  case  of  a  purchaser  for  valuaue  consideration 
without  notice;  bendes  which,  the  parties  who  took  the  estate  subject  to  those 
diarges,  could  not  ^et  rid  of  them  by  this  mode  of  dealing.  If  notice  to  Mr.  Bees 
were  required,  I  think  that  notice  must  be  imputed  to  him,  because  he  had  that 
before  him,  which  made  it  his  duty  to  enquire  into  these  matters. 

The  marriage  took  effect ;  and  it  appears  perfectly  clear,  that  interest  was  paid, 
bvm  time  to  time  to  the  mortgi^ee,  down  to  1820.  What  further  was  it  possible  for 
the  mortgagee  to  do  for  the  confirmation  of  his  claim  1  the  mortgage  was  admitted  by 
(ba  agent  of  the  persons  interested  in  the  estate,  and  the  interest  was  paid.  The 
nort^gee  was  satisfied,  and  there  was  no  neglect  on  his  part  It  is  said  that  these 
acts  the  agents  have  been  disavowed  by  Mr.  Bees.  I  feel  reluc-[2^tant  to  refer 
in  detafl  to  the  evidence,  which  establishes  beyond  controversy,  tha^  although  Beea 
■^jbt  not  have  been  acquainted  with  what  had  been  done  by  the  agent  at  the  very 
time,  yet,  that  when  he  did  afterwards  obtain  knowledge,  he  found  no  fault  with 
what  had  been  done.  His  letters  shew  no  dispute  or  denial  of  the  mortgage,  but 
that  for  his  own  convenience  he  was  desirous  of  making  a  provision  for  it  in  a 
particular'  way. 

Aootiier  point  raised  was,  that  priority  ought  to  be  given  to  the  chaige  of 
X10,000;  I  am  td  opinion,  that,  under  the  oiroumstanoes,  tdwre  is  not  the  least 
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foundation  for  that  claim ;  and  finding  nothing  which  can  call  into  seriont  qneslioB 
the  claims  of  the  Plaintiff,  I  have  no  hesitation  in  making  a  decree  aoooiding  to  the 
prayer  of  the  bill.  There  must  be  an  account  of  what  is  due  to  the  FUuntii^  in  tbe 
U8ua\  form,  and  he  must  have  the  ooste  of  the  suit,  unless  there  have  beoi  aomt 
improper  proceeding  in  the  prosecution  of  the  snit^  which  ong^t  to  except  it  from 
the  ordinary  rule.  If  there  have  been  anv  such  lavish  and  improper  expense  in  the 
proofs,  as  is  alleged,  counsel  may  address  tJtomsclves  to  that  point.  On  a  qaestion  of 
costs  they  may  read  the  answer,  which  they  cannot  do  as  to  the  merits. 

Mr.  Kindersley  then  argued  the  point  as  to  the  costs  of  the  evidence  taken  in  the 
cause.  He  contended  that  it  had  been  very  improperly  taken,  and  that  the  Plaiotiff 
ought  to  pay  the  costs  occasioned  by  the  useless  mass  of  depositions.  He  obserred, 
that  the  evidence  amounted  to  120  brief  sheets,  which  had  been  caused  by  tbe 
PUuntiffs  having  examined  numerous  witnesses  as  to  a  sin^e  fact :  thus^  be  said, 
twdve  witnesses  proved  that  Mr.  Lee  was  an  attorney  and  sofidtor ;  seven  witoessei 
proved  [24  Dame  Henrietta  Horton  was  the  person  named  in  the  Reading! ; 
six  witnesses  proved  the  toss  of  the  assignment  of  the  mortgage;  he  moitioncd  othw 
instances  ot  useless  multiplicity  of  ^oo^  and  ai;gned  that  the  expesm  of  this 
evidence  onght  to  fall  on  the  Plaintiff.  He  stated  also,  that  London  witnesses  had 
been  taken  into  the  country  to  be  examined  under  die  oconmissitm,  instead  of  benig 
examined  in  the  usual  way  by  the  examiner  in  Lond<m. 

The  Master  of  the  Bolls  (without  hearing  a  reply)  on  this  point,  said,  if  it  had 
been  made  out  that  the  Plaintiff  had  occasioned  all  this  useless  expense  for  the 
purpose  of  prejudicing  the  Defendant,  I  should  then  go  out  of  the  usual  coarse,  and 
nu^e  him  bear  the  costs.  Here  the  depositions  were  taken  by  Commissioners 
appointed  by  both  parties  to  take  the  depositions,  and  many  witnesses  appear  to 
have  been  examined  to  the  same  point.  I  am  not  prepared  to  say  that  it  is  the  hult 
of  the  Plaintiff.  If  the  evidence  had  been  taken  in  open  Court,  the  Judge  would  not 
have  permitted  snch  a  course ;  but|  as  it  is,  I  un  by  no  meuks  satisfied  that  the  fault 
lies  with  the  Plaintiff. 

As  to  the  second  point,  a  difficulty  arose  in  consequence  d  a  deed  being  and 
the  Plaintiff  being  put  to  the  proof  ol  the  fact,  and  of  the  contents,  we  expense 
could  not  be  avoided. 

If  witnesses  hare  improperly  been  taken  down  to  the  country  to  be  examined,  I 
think  the  Master  in  the  taxation  of  costs  will  take  notice  of  any  improper  ohaiges  in 
that  respect ;  if  he  does  not,  it  will  be  open  to  the  Defendant  to  make  an  application 
to  the  Court.  This  is  not  the  first  occasion  in  which  a  similar  point  [K]  has  been 
brought  before  me.  {Boothv.  Booths  1  Beavan,  130.)  If  that  part  whidi  was  improper 
and  vexatious  were  clearly  distinguished  from  the  rest,  I  would  make  some  provision 
for  the  costs  of  it,  in  the  same  way,  as  where  a  bill  contains  unnecessary  chai^^es,  or 
where  the  bill  or  answer  contains  allegations  which  fail  in  proof,  and  great  expense 
has  been  occasioned,  ^e  Court,  in  snch  ca«B^^  makes  a  special  provision  for  tlte  costs 
of  audi  portion.  I  am  not  now  in  a  situation  to  determine  this  point ;  it  must  there- 
fore be  left  to  the  Master :  he  will  see  what  proper  costs  onght  to  be  alloved. 

Mr.  Oirdlestooe,  for  the  infuit  Defendants,  asked  that  a  sde  of  the  estate  vdf^t 
be  directed  for  payment  of  what  was  due  to  the  Plaintiff. 

The  Master  of  the  Bolls.  I  am  not  aware  of  any  case  in  which  an  order  for 
sale  has  been  made  adversely. 


[96]  WnmuBSH  v.  Bobbbtbon.  Dec  18,  IBiO. 

On  an  application  for  payment  of  money  into  Court,  it  was  objected  that  persoiu 
having  an  interest  were  not  before  uie  Court  The  order  was  made,  on  the 
undoteking  of  the  Plaintiff  to  make  them  parties. 

In  1837  the  Defendant  Mildiara  intermarried  witit  Mrs.  Milcham,  then  a  widow. 
At  the  time  of  the  marriage,  a  sum  of  ;£1757  stock  stood  in  the  names  of  trustees  in 
trust  for  Mrs.  Milcham  for  life,  with  remunder  to  the  children  of  her  former  marriage 
(of  which  there  were  seven),  and  by  the  settlement  of  the  fund,  it  was  declared,  that 
it  should  be  lawful  for  the  trustees,  but  with  the  consent  of  Mrs.  Milchun  during  her 
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lif^  to  niae  aay  part  <tf  Uw  porlaoiii  of  tbe  cliUdren,  notwithstanding  the  same  should 
not  luTe  become  vested  or  pavable,  and  ap^y  the  same  for  the  prefermentt 
•dnneaunl^  or  benefit  <tf  sooh  enildren,  aa  tiiistees  in  thnr  disoretion  shoold 
think  itt. 

No  setdemeot  was  made  on  ^e  second  marriage. 

b  1837  Mr.  and  Mrs.  Mildiam,  fOT  insloable  eonsiderataon,  assigned  the 
life  ioterest  Mrs.  Milcham  in  the  fond,  to  the  Plaintiff,  and  notice  of  the  assignment 
wssgiveD  to  the  tnutees. 

Tbit  PUintjff,  not  being  able  to  obtain  pavment  of  the  dividends  as  they  became 
doe,  filed  this  bill  in  Aogost  1840  against  the  tnuteea  and  Mr.  and  Mrs.  Milcham, 
ht  oompelling  payment, 

By  me  aosver  it  was  stated  that  Mrs.  Milcham  requested  the  trustees  by  writing, 
dated  November  1840,  to  raise  a  moiety  of  iAte  expectant  shares  of  three  of  the 
diQi^n  for  their  benefit ;  and  the  toosteeo,  1^  their  answer,  stated  they  were  desirous 
of  dfflog  so  fordiwith. 

[27]  A  motion  was  now  made  for  payment  of  tbe  funds  and  tbe  dividends  into 
Cnut. 

Hr.  Pemberton,  in  support  (rf  the  motion. 

Mr.  Stuart,  erair^  for  Mr.  and  Mrs.  Milcham,  contended  that  the  order  could  not 
be  made  in  the  absence  of  tiie  children,  and  that  the  proviso  empowering  the  trustees 
to  sdvance  the  diildren,  being  intended  for  their  benefit,  could  not  be  defeated  by 
the  wife's  assignment.    (But  see  Noel  v.  Lord  Herdey,  M*CL  &  Y.  302.) 

Hr.  Koe,  ror  the  trustees. 

Thk  Mastkb  of  ths  Bollb  [Lord  Langdale}  One  of  the  objections  made  to 
tbia  moUon  by  tbe  lady  who  has  executed  the  assignment  is  this.  She  says,  though 
I  hare  executed  the  deed  and  Joined  in  conveying  my  life-estate  to  tbe  Plaintiff,  yet, 
IB  the  trostees,  with  my  consent  have  the  power  to  advance  my  children,  I  can  defeat 
By  aarigunent  uid  tike  rights  of  my  hasband,  and  take  away  from  the  Plaintiff  that 
iniidi  he  had  eontraeted  to  purchase :  and  it  is  broadly  stated  that  she  has  a  rights 
boirever  feaudnlent^  to  do  so.  I  should  be  very  unwilling  to  do  anything  which  oould 
in  toy  way  affect  tbe  ri^ts  of  the  infont  ohiklren ;  if  wey  were  here,  1  shonld  have 
no  hmtsbon  in  oidering  the  payment  into  Court ;  but  they  not  being  here,  I  think  I 
Oogfat  not  to  make  the  order  at  present. 

Pemberton  said  he  would  undertime  to  make  them  parties. 

[28]  Thb  Mastkb  of  thb  Bolus.  If  you  undertake  to  make  them  parties,  I 
■hiQiHit  have  any  hesitation  in  making  the  order. 

NoTK. — The  children  were  made  partaes^  and  the  oaose  was  heard  by  Sir  J.  L. 
Kni^t  Braee,  on  the  15th  of  July  1842. 


[28]  Hasdbi^xa  v.  NvnuE.  Jant.  21, 1841. 

AH  the  Defendants  having  answered,  the  Plaintiff  obtained  an  order  to  amend,  and 
added  new  Defendants.  The  answers  of  the  original  Defendants  became  sufficient. 
Held,  that  any  application  for  a  further  order  to  amend  must  be  made  to  the  Courti 
sod  not  to  the  Master. 

This  was  a  motion  on  the  part  of  the  Plaintiff,  for  leave  to  amend  his  bill  under 
the  following  circumstances  :— 

The  bill  was  filed  on  the  24th  of  December  1839,  against  two  Defendants,  Nevile 
nd  Cartwri^t,  who  respectively  filed  their  answers  on  the  10th  and  13th  of  March 
foUowi^  The  last  ^  tboee  answers  became  soffioient  on  the  8th  of  May  (4th 
GeDsr^Mar,  3d  of  April  1828)  (Ordines  Can.  6). 

On  the  lOtb  <A  June  tlie  Plaintiff  obtained  an  (nder  to  amend  the  bill;  which  he 
leKttdingly  did,  by  adding  considerably  to  the  statements,  and  also  by  making 
additional  Defendants. 

The  two  origiuiU  Defendants  filed  their  answers  on  tiie  3l8t  of  October  1840,  but 
the  ot^  Defendants  had  not  yet  answered. 
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[29]  The  Plaintiff  having  since  the  last  amendment  fomid  a  UMae  (rf  the 
Defendant's,  now  applied  for  an  order  to  amend  his  bill. 

Mr.  Femberton  and  Mr.  Wright,  in  support  of  the  motion.  The  Plaintiff  u  ri^t 
in  coming  to  the  Court  for  liberty  to  amlend.  The  13th  Order,  3d  of  April  1838 
(Ordinee  Can.  9),  is  positive  that  "no  ordw  to  amend  shall  be  made  after  answer 
and  before  ref^ioataon,  either  without  notice  or  upon  affidavit  in  manner  hereinbefors 
mentioned,  unless  such  order  be  obtained  within  six  weeks  after  the  answer,  if  there 
be  only  one  Defendant,  or  after  the  last  of  the  answers,  if  there  be  two  or  man 
Defendants,  is  to  be  deemed  sufficient."  This  refers  to  the  time  when  the  answers  of 
the  original  Defendants  became  sufficient,  which  was  on  the  8th  of  May ;  AUorneif- 
Geneml  v.  NethercocU  (2  Myl.  &  Cr.  604).  After  that  time,  t^e  Master  had  no  joris- 
diction  to  entertain  an  application  for  leave  to  amend  under  the  3  &  i  WilL  4,  c  94, 
8.  13 ;  Llofd  v.  fFaU  (4  Myl.  &  Cr.  257). 

Mr.  James  Bussell,  amongst  other  objections,  contended  that  the  application 
ought  to  have  been  made  to  the  Master  first,  because  the  new  Defendants  had  not 
yet  answered,  and  because  when  notice  of  this  motion  had  been  givMi,  tiie  answers 
of  the  original  Defendants  to  the  amended  bill  could  not  be  deemed  sufficient.  He 
also  objected  that  the  affidavit  in  support  of  the  motitn  was  insufficient. 

Mr.  Pemberton,  in  reply,  contended  that  the  six  weeks  from  the  last  answer 
being  sufficient,  meant  six  [SO]  weeks  from  the  last  answer  to  the  original  bill,  so  Uut 
after  the  8th'  of  May  the  Master  had  no  longer  any  jurisdiction,  wiwwise  nz 
weeks  might  be  made  to  run  on  at  every  successive  amendment. 

Thb  Master  of  the  Rolls  [Lord  Langdale]  thought  that  the  Plaintiff  was  rig^t 
in  coming  to  the  Court  in  this  case,  but  that  the  affidavits  were  d^eotive.  He  how- 
ever said  he  would  make  the  order  on  the  proper  affidavits  bdng  produced,  bat  tin 
Plaintiff  must  pay  the  costs. 

See  Matehitt  r.  Fakneri  10  Sim.  241.  And  as  to  the  cases  in  which  u^ieatiai 
ought  to  be  made  to  the  Court  in  the  first  instance,  and  not  to  tiie  luatw,  see 


[S.  C.  on  demurrer,  2  Jur.  786.    See  Ed^ell  v.  Day,  1866,  L.  R.  1  C.  P.  85.] 

On  a  contract  for  purchase,  a  part  of  the  purchase-money  was  paid  as  a  "  deposit "  to 
the  vendor's  solicitor,  who  paid  it  away  at  the  desire  of  the  vendor,  without  the 
oononrrence  of  the  purchaser.  This  created  a  difficulty  in  completing  the  purchase, 
as  a  mortgagee  of  the  estate  would  not  join  in  the  conveyance  without  payment 
to  him  of  the  depoeit.  In  a  suit  by  the  purchaser  for  specific  performance,  the 
solicitors  were  declared  liable  to  make  good  the  money. 

In  August  1831  Richard  Lord  agreed  to  sell  an  estate  to  the  Plaintiff,  and  by  the 
contract  it  was  agreed  "  that  a  deposit  of  £350  should  be  paid  in  part  of  the  purchase- 
money  into  the  iiands  of  Messrs.  Harris  &  Wise,"  who  were  the  solicitors  of  the 
vendor. 

The  abstract  being  delivered,  it  appeared  that  the  estate  was  subject  to  mortga^ 
exceeding  its  value.  The  mort^gagees,  however,  consented  to  concur  in  the  sale/on 
tile  whole  of  the  purchase-money  being  paid  to  the  first  incumbrance.  Messrs. 
Harris  &  Wise,  [31]  without  the  concurrence  of  the  purchaser,  paid  over  the  depout 
of  £350,  according  to  the  order  of  the  vendor,  to  two  of  the  mortgagees  in  discharge 
of  interest  due  to  them. 

The  vendor  died.  The  title  ms  aooepted,  but  a  difficulty  then  arose  in  oomplet- 
ing  the  purchase,  in  consequence  of  the  mortgagees  refusing  to  concur,  onleaa  the 
wnide  of  the  purohase-money  were  paid.  This  was  prevented  the  circumstance  6f 
the  deposit  having  been  aptdied  in  the  manner  above  stated.  It  was  alao  alleged 
by  theDefendant  that  the  nrat  mortgagee  insisted  on  a  deed  being  handed  over  to 
him  which  the  Defendant  Lord  (the  heir,  executor,  and  devisee  of  the  vendor)  st^ed 
he  was  unable  to  procure. 


i^id^and  v.  StrideUmd,  jpcd,  p.  146. 


[SO]   Wiooms  V.  Lord.   Jam.  22,  23,  1841. 
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IlielHllwu  filed  against  Lord  alone;  but  an  otnection  haviDS  been  taken  for 
wut  <tf  parties  timm.  Harris  &  Wise  vera  made  Defendaota :  Hie  Ull  {vayed  a 
ipMifie  perfonnanee  and  paymoit  of  the  £3fi0. 

Mr.  PflSftbertcm  and  Mr.  J.  Keaoott  Whit^  for  the  Flaintil^  asked  an  inquiiy 
vbtdier  Uie  Defendant  Lovd  ooold  proenre  the  ocmcurrmoe  of  die  mor^agees  in  the 
vmeyaaoot  and  ^at  Lord  and  Messrs.  Harris  ft  Wise  might  be  declared  liaUe  to 
nmtbeXSSO. 

Hr.  Girdlestone  and  O.  Anderdon,  for  the  Defenduit  Lord. 

Mr.  Temple  and  Mr.  James  Parker,  for  Messrs.  Harris  ft  Wise,  contended  that 
^  claim  as  against  tiiem  was  purely  le^l,  and  ou^t  to  be  the  subject  of  an  action 
it  lav  and  not  of  a  suit  in  equity  (see  Denton  t.  ^ewani^  1  Cox,  2S8 ;  Orunaxoay  t. 
Aims,  12  Ves.  39&;  Todd  y.6te,\7Yw.  273;  Nehon  v.  Sridga,  2  Beavan,  239); 
Att  sren  the  return  [321  of  a  deposit  was  not  the  subject  of  equitable  punsdiotion 
vhen  die  veadee  was  Plaintiff;  it  did  not  aj^iear  that  die  Plaintiff  had  any 
ntoeit  in  tJw  £300;  for  if  the  oontnct  were  to  be  oompleted,  it  would  be  part  m 
Aa  nirdiaaa-money  and  wmild  bekmg  to  the  vendor. 

Mr.  Pemberton,  in  re^y. 

Tn  Masthk  of  thb  Bolu  [Lord  Langdale].  The  Defendants  Messrs.  Harris  ft 
Win  had  olearlv  a  duty  to  perform,  which  was,  to  keep  the  money  in  their  hands  as 
a  dqMdt  for  the  person  ultimately  entitled.  Instead  of  doing  that,  they  paid  it 
away,  aooording  to  the  direction  of  the  vendor,  without  regarding  their  duty  to  the 
!nainti£  It  is  ar;^ed  they  are  not  in  any  way  liable  for  what  they  have  done, 
baeaose  at  {Rresent  it  is  unknown  whether  the  contract  cui  be  completed.  But  is  the 
pnrebase-money  to  remain  in  the  meanwhile  in  its  present  situation?  The  ease  is 
pit  Uhu  :  if  the  contract  is  to  be  performed,  tiie  deposit  will  belong  to  the  vendor, 
and  if  not  performed,  tiien  that  t^ey  must  athst  pay  voluntarily,  or  an  action  at 
kv  most  be  broi^t  against  them  tar  its  recovery.  I  think  the^  and  the  estate  of 
Aa  vendee  are  liable  to  pay  tiiis  sum,  and  it  must  be  brought  into  Court.  There 
nut  be  an  inquiry  whetiier  the  IMendant  Lord  can  proeure  a  ^per  conveyance, 
and  on  what  terms,  with  liberty  for  the  Master  to  state  special  eironmstanoes ;  and 
dure  must  be  a  declaration  that  Messrs.  Harris  &  Wise,  and  the  estate  of  Lord  the 
vendor,  are  liable  to  make  good  the  £360. 


[33]   Fboot  9.  Habolton.   Jan.  28,  1841. 

Kll  by  assignee  of  a  trust  fund  to  obtain  payment.  The  trustees  having  stated  they 
ware  ignorant  as  to  the  execution  of  the  assignment,  the  Plaintiff  moved,  under 
the  fitD  General  Order,  9th  Ma;^  1839,  for  a  preliminaiy  inqoity  as  to  that  fact 
Held,  that  the  ease  was  not  witiim  tbe  order. 

la  1796  Qeneral  Christie  transfen-ed  a  sum  of  money  in  the  lands  to  tnutees,  in 
Init  as  to  a  moiety  for  his  daughter  Mrs.  Tunstall,  with  remainder  to  her  children. 
Her  children,  as  was  alleged  by  the  bill,  sold  and  assigned  their  reversionary  interests 
to  the  Plaintiff. 

Mrs.  Tunstall  and  all  the  trustees  were  dead,  and  this  bill  was  filed  against  the 
oueotor  of  the  surviving  trustee,  who  had  declined  to  make  a  transfer  of  the 
fimd.  His  answer  statea  that  he  knew  nothing  about  the  matter,  having  left  it  to 
UiBolicitor. 

The  Plaintiff  now  moved,  under  the  5th  General  Order  of  the  9th  of  May  1839 
(Ordines.  Can.  136),  for  a  reference  to  the  Master,  to  inquire  whetiier  an^  and  which 
of  the  children  of  James  Tunstall  and  Sarah  his  wife  exeouted  the  indenture  of 
wignmont  in  tbe  pleadings  mentioned  to  bear  date  the  28th  d  May  1832,  and  when 
duy  eoteeated  the  same. 

Mr.  Pemberton  and  Mr.  K.  Palmer,  for  the  PUuntiC 

Mr.  Kindersley  and  Mr.  Keene,  eonini. 

The  Mabteb  of  ths  Kollb  pjord  Langdale]  said  tiiat  he  did  not  consider  that 
this  was  such  a  preliminary  inquiiy  as  waa  contemplated  by  t^e  General  Orders,  bat 
*aa  a  matter  proper  iix  proof  in  the  cause. 
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Prin<at»l98  Ob  vhioJn  i  it;  wlu9  oonaidered  nteesaaiy,  premoud  to  the  Qeneitil  Order  of 
-   3d  Afri\.  1841,  to  serve  all  parties,  interested  witb  an  At>pUoadon'for  a  sfcop  ordffl; 

Mr.  Evfuis  made  an  application  similar  to  that  in  TrexevaiU  v.  Fnm  (8  Ssafiiv 
p.  283) :  he  cited  a  ca«i»iof  f  MafHuk  v.  DMwmer,  befone  tho'  Land  GfaaneeDor,  on  tl» 
,24tli  of  December  I84a 

.  Ths  Mastkb  of  tHs  Bolui  said  he  had  oommunicated  with  the  Lord  Chaooollor 
.on  the  subject^  and  found  that  the  order  in  Martin  r.  Drinkwater.  had  been  obtsiiud 
vitho^t  a  proper  explanation  of  the  facte.  He  observed  thatiteoold  not  be  doafatod, 
.where  a  fund  waa  standing  in  the  names  of  iJiree  peraons  jointly,  and  an  &p|dicatioB 
was  made  by  one  of  such  persons,  for  payment,  of  part  of  the  fund,  that  no  ordar 
could  be  made  in  the  absence  of  the  other  persons,  intwested.  On  the  same  priocqil^ 
if  one  of  several  parties  interested  came  for  a  stop  order  on  a  fund,  upon  notice  to  aQ 
other  parties  interested  in  it,  there  would  be  no  objection.  But  in  the  absence  of 
any  provin<m-a8  toooMs  it.  was  unjust  that  a  person  should  obtain  an  order  afie^sn^ 
.another  party's  fund,  in  his  absence ;  for  the  latter  might  afterwards  obtain  an  ocdor 
for  payment  of  his  sWe ;  and,  <hi  going  to  the.  Apooontant^lweral's  office,  learn,  lor 
the  first  time,  that  a  stop  order  had  been  placed  on  die  fund  by  a  stranger.  Fig- 
ment would  be  refused,  and  the  party  would  be  thus  unjustly  exposed  to  delsj, 
inconvenience,,  and  expense.  If  means  could  be  found  of  charging  the  party  obtam- 
ing  a  atop  order  affecting  funds  in  which  others  were  interested  with  the  costs  ther% 
occasioned,  it  might  beontne  proper  to  grant  stop  orders,  without  requiring  notaoe  to 
be  given  to  all  parties  intereffbed  in  the  fund ;  but  till  then  no  anoh  order  ou^  to 
be  made. 

Order  refused. 

See  G^eial  Ozder  of  April  3, 1841.   Ordines.  Can;  161. 


[30]  Evans  v.  John.  Fa.  IS,  1841. 

A  father,  on  the  marriage  of  his  daughter,  agreed  to  pay,  by  way  of  portion,  a  son 
of  money  to  trustees  to  be  held  in  trust  for  the  husband,  daughter,  and  childroi  of 
the  marriage  in  succession.  The  trustees  named  in  the  settlement  having  refused 
to  act,  the  father  paid  the  money  to  the  husband.  Held,  that  the  payment  tu 
wrongful ;  and  the  money  having  been  lost,  tiie  father  was  held  liable,  at  the  suit 
<^  a  wild  of  the  marriage,  to  pay  it  a  second  time. 

By  the  settlement  made  on  the  marriage  of  David  Evans  with  Elizabeth,  tiie 
daughter  of  David  Griffiths,  a  settlement,  in  1828,  dated  the  11th  of  February  1828, 
was  madfl^  whereby,  after  reciting  that  it  had  be«i  agreed  that  a  sum  of  £300  tod 
other  jnoiierty  whidi  David  Griffiths  had  ag^reed  to  ^ve  as  a  marriaj|e  portaoi^  shoold 
be  vested  in  John  Jolm  and  Peter  Daine^  it  was  witnessed  that  Griffiths  aas^posd  ko 
John  and  Davies  Uie  sum  of  £300,  in  trust  for  the  husband  and  wife  for  thar  lin^ 
with  remainder  to  the  children  of  the  marriage. 

The  deed  was  never  executed  bv  the  trustees. 

The  Plaintiff  was  the  only  child  of  the  marriage,  and  her  surviving  parent  haviof 
died  in  1837,  she  filed  this  bill  in  January  1838,  against  John,  Davies,  and  Griffidu^ 
seeking  to  mak&  them  responsible  for  the  £300,  which  had  never  been  vested  in  tits 
names  of  the  trustees.  Davies  had  never  acted  in  or  accepted  the  trusts ;  and  Jcba 
stated  that  he  had  never  acted  or  executed  the  settlement,  but  that  the  de^  had  been 
delivered  to  him  for  si^e  custody  about  a  week  after  the  marriage,  until  a  ptqur 
person  should  be  agreed  upon  to  keep  tiie  same ;  and  that  it  remained  in  his  poB> 
session  six  months,  when,  no  person  jiaving  been  appointed  to  keep  Ute  deed!,  he 
delivered  it  to  t^e  wife. 

Griffiths,  it  appeared,  paid  to  D.  Evans,  the  husband,  the  sum  of  £360  shortly 
previous  to  the  marriage ;  and  he  ^id  the  remaining  £40  on  the  evening  of  w 
marriage  [36]  to  the  husbuid  and  wife ;  and  he  paid  tdie  same  under  the  impresnon 
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that  titer  Ttte  oompeteot.  to  receiro  the  Bamo,  and  give. an  effeotitai  disoha]^  for  the 
aune.  The  husband  died  insolvent,  and  the  money  wot  loBt.  By  bis  annrer  Griffiths 
iIm)  imisted  on  tiie  Statute  of  Limitationa. 

lir.  Ktndenley  md  Mr.  Bolt,  for  the  Plaintiff,  insisted  on  thelialality  of  Griffiths 
to  make  good  the  money  lost ;  and  idso  on  tiw  liability  of  John,  either  as  an  aotual 
weonstroetiTe  trastee. 

Mr.  George  Tamer  and  Mr.  Bevir,  for  the' Defendant  John,  contended  that  he  had 
nsrar  accepted  the  tmsts,  and  that  the  possession  of  tiie  deedaod  knowledge  of  its 
ttntent^  were  not  sufficient  to  charge  him. 

Mr.  Fittman,  for  the  Defendant  Griffiths.  Skuxif  v.  Elph  (1  Myl.  &  K.  196)  and 
WSUm  V.  Fany  (i  Russ.  272)  were  cited. 

The  Master  of  thb  Bolls  [Lord  Langdale].  I  take  the  facte  of  this  case  to  be 
AeBe.  The  trustees  of  this  settlement  refiued  to  accept  the  trusts.  They,  however, 
were  the  only  persons  entrusted.  Gxiffiths  thought  fit  to  substitate  the  nusband  oi 
tu  daughter  for  the  tmstees,  and  he  paid  him  t^e  money.  The  money  was  therefore 
{aid  to  the  wrong  person :  and  it  appeafs  it  has  been  lost  by  bis  insolvency.  There 
tM  be  DO  doabt  tmt  Griffiths  is  liaue  to  pay  the  monev  again. 

Ai  to  John,  I  thiDk_Uiere  is  not.  enough  to  (disige  nim  as  with  a.  breach  oi  trust. 
hodkiDg  at  the  deed  ^7]  wluch  was  in  his  possession,  he  could  hardly  fail  to  see  that 
be  was  named  a  trostee ;  bat;  <m  the  other  hand^  he  says  he  never  acted;  and  it  is 
sqmeily  sEewn  that  he  reodved  the  deed^  for  shfe '  eusto^  only,  until .  someone  else 
eooU  be  found  to  ondertake  the  trosb.   I  tiiink  tiiere  is  not  enough,  to  oharge  him.  . 


[37]  Fbank  v.  Maxnwarino.   Nov.  12,  1839 ;  FA,  19, 1841. 

fam  of  issue  for  trying  the  validity  of  deeds,  executed  by  a  party  found  by  inquisi- 
tiMi  to  have  been  a  lunado  from  a  time  anterior  to  the  execation  of  the  deeds. 

A  bill  was  filed  on  behalf  of  an  infant,  with  the  sanotion  ol  the  Master,  to  set  aside 
deeds,  executed  by  a  lunatic  at  a  time  subsequent  to  that,  at  which  he  had  been 
fimnd  lanatio  by  inquintion.  An  issae  having  been  direoted,  the  jury  found  in 
&voar  d  the  deeds.   The  bill  was.  dismissed  wiui  costs  of  suit  and  of  the  issue. 

This  case  is  reported  in  2  Beavan,  116. 

It  was  a  suit  commenced  by  an  infant  by  his  next  friend,  under  the  sanction  of  a 
report  of  the  Master  in  favour  of  the  proceedings. 

Its  object  was  to  set  aside  certain  deeds  executed  by  the  Plaintiff's  grandfather, 
theBererend  Edward  £Vank,  in  April  1817,  at  which  time  it  was  alleged  he  was  of 
tinsoand  mind :  he  having,  in  August  1825,  been  found  to  be  a  lunatic,  and  to  have 
been  so  from  the  25th  of  October  1816. 

He  eoDtanned  a  lunatie  untal  his  death  in  1834. 

Tb»  Court  at  the  hearing  directed  an  issue  to  ascertain  whether  Edward  Frank 
*M  of  nnaoand  ound  when  ne  ezecated  Uie  deeds,  &&  The  minutes  oi  tiie  decree 
Iweame  the  subject  of  discussion.   They  were  as  follows : — 

\SS]  "  It  is  ordered,  that  the  parties  do  proceed  to  the  trial  at  law,  at  the  sittings 
of  rae  Court  of  Common  Pleas,  in  the  county  of  Middlesex,  after  Hilary  term,  then 
next,  upon  the  following  issue,  that  is  to  say :  whether  E.  Frank,  deceased,  in  the 
Readings  named,  was  oi  sound  mind,  so  as  to  be  sufficient  for  the  management  <rf 
nmseU,  his  manors,  &c,  goods,  and  chattels  at  the  several  and  respective  times 
Uknring,  that  is  to  say :  when  he  executed  the  indenture  of  feofiinent,  bearing 
dste  the  15th  of  April  1817,  and  the  other  indenture  bearing  date  the  said 
15tli  of  April  1817 ;  and  when  the  recovery,  had  and  suffered  in  Easter  term 
1817,  of  the  freehold  puts  of  the  estates  in  the  pleadings  mentioned,  was  had  and 
niered;  and  when  he  executed  ^e  indenture  oi  demise  on  the  8th  of  March,  and 
Bsde  between,  in  the  records  of  oourt  rolls  of  the  manor  of  Tanshelf  and 
Carleton  in  the  eoonty  of  York ;  and  when  he  execated  the  authority  or  warrant  of 
sttomey,  or  warrant  in  writing  in  the  said  rec<»Fd8  or  court  rolls ;  and  when  the 
common  recovery  had  and  suffered  on  the  3d  of  September  1821,  one  of  the  copyhold 
puis  of  the  said  estates  held  <rf  the  manw,  &c.,  was  had  and  suffered,  or  at  either  and 
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which  of  the  uid  times."  The  Defendant  Edward  Baoon  Fnusk,  who  claimed  nnder 
t^e  deeds,  waa  directed  to  he  Phuntiff  in  the  issue. 

Mr.  Pemberton  and  Mr.  Lovat,  supported  the  minutes. 

Mr.  Eindetdfly,  Mr.  Koe,  Mr.  Tinnqr,  Mr.  Wright^  Mr.  Walker,  and  Mr.  Halletti 
eotttrd^  objected  to  the  minutes,  contending  that  they  were  too  eztensiTe. 

The  following  authorities  were  referrM  to  :  In  re  HwmpbUif  (Shelford  on  Lmucfi 
262),  Jones  t.  Beberta  (Beg.  Lib.  A.  1830,  fo.  397),  an  unreported  £89]  case  of  /«  n 
/emu,  before  Lord  Eldon,  and  In  re  Holmes  (4  Buss.  182). 

Thk  Mastbr  of  the  Bolls  [Lord  Lannlale].  An  in<iuiry  aa  to  the  sanity  of  an 
individual  at  a  time,  orerreaohecl  by  the  nnding  oi  an  inqqjntion,  is  one  of  ^pwat 
difficulty.  Here  the  Plaintiff  undwtakes  to  shew  tiiat  he  was  "not  oi  sound  mind," 
&c.   I  think  the  minutes  right. 

On  the  5th  of  December  1840  the  issue  was  tried,  and  the  juiy  found  for  the 
Plaintiff  in  the  issue,  thereby  establishing  the  sanity  of  Edward  Frank  at  the  time  be 
executed  the  deeds. 

Feb.  19,  1841.   The  cause  now  came  on  for  further  directions,  when 

Mr.  Lovat  argued  t^t,  under  the  circmustances,  the  Plaintiff  in  equity  ought  not 
to  be  made  to  pay  tAxe  costs  of  the  investigation,  and  that  part  of  the  ooets  ought  to 
be  paid  by  the  Def enduits. 

THB  Mastxb  of  thi  Bolls,  Without  hearing  the  other  aide,  said,  if  the  Plaintiff 
in  equity  had  suooeeded  in  establishing  the  allegations  of  ^e  Ull,  he  would  faara 
reoorered  the  estate.  Bamng  failed,  I  see  no  reason  for  departing  from  the  ordinaiy 
practice ;  the  bill  must  therefore  be  dismissed,  and  the  Plaintiff  must  pay  the  ooits 
tiiereo^  and  of  the  issue. 


[40]   TuENKR  V.  Wight.   Feb.  25,  1841. 

Injunction,  in  a  suit  for  specific  performance,  to  restrain  a  vendor  from  letting  or 
selling  the  estate  refused. 

This  waa  a  bill  filed  by  the  purchaser  of  an  estate  in  Herefordshire,  againat  the 
vendor  fw  a  speeifio  perfonnanoe  of  the  omtoaot  for  sale.  The  bill  allied  that  the 
Defendant  had,  since  the  oontawt,  let  the  estate,  and  he  threatened  to  sell  it  to 
another  purchaser. 

Mr.  Pemberton  and  Mr.  Stevensw  now  moved  i(xt  an  injunction  to  restrain  the 
Defendant  from  letting  the  estate,  and  from  selling  and  oonveying  the  same  eso^  to 

the  Plaintiff. 

Mr.  G.  Turner,  eon/r^  contended  that  there  was  no  valid  oontractk  and  that  the 

injunction  asked  would  be  nugatory. 
Mr.  Pemberton,  in  reply. 

Thb  Master  of  the  Bolls  [Lord  Langdale]  said  that  he  would  not  now  decide 
on  the  validity  of  the  eontraot;  and,  as  to  the  injunction  to  restrain  the  Defendant 
from  selling  or  letting,  that  a  TparehM»T  pendente  Me^  would  take  subject  to  die  rights 
of  the  Plaintifil 

His  Xiordship  rinsed  the  motion ;  bat  ordered  the  eosts  to  be  costs  in  tiie  oanae. 


[41]   Nbi^n  v.  Ponsford.   Feb,  27,  1841. 

There  is  no  rule,  that  a  Defendant  must  answer  affirmatively  or  negatively  his  own 
recent  facts.   All  that  the  Court  can  do,  is  to  eompel  a  Defendant  to  afford  aoeh  a 

discovery  as  he  swears  he  is  able  to  give. 

By  an  agreement,  dated  the  3d  of  Jsjiuary  1835,  the  Defendant  undertook  to 
nant  a  lease  of  a  house  and  pemises  to  a  Mr.  Foekett,  who  siterwwrds  transferred 
the  benefit  of  this  agreement  to  the  Pkuntifil  The  Defendant  refusing  to  completB 
his  contract,  this  bill  waa  filed  in  November  1839  for  a  specific  perfonnanoe. 

The  bill  set  out  the  amraient  wr^atimt  and,  amongst  otiier  tiungi*  interrogated 
tiie  Defendant  "whetiier  die  term  was  not  to  eommenoe  frc«n  tiie  tune  in  the  bill 
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UMBtiraed,  or  from  some  other,  and  vhat  timel"  "And  whether  the  memorandum 
oS  agreement  was  or  not  in  the  words,  or  to  the  purport  and  effect  thereinbefore  in 
tiiat  behalf  mentioned  and  set  forth,  so  far  as  the  same  was  thereinbefore  mentioned 
sod  set  forth ;  or  in  some  other  wo^  and  figurefl)  ov  to  some  and  what  oUier  porpcnt 
and  effect." 

The  answer  s&ted,  that  by  airangonent  between  the  IMendant  and  Mr.  Foakett, 
die  agreansnt  and  eonnteipart  had  oeen  bunied  in  January  1839.  The  Defmdant 
Mfanitted  he  had  aneed  to  let  the  honse  for  twenty-one  years ;  but  he  stated  t^t  the 
Ignement  being  destn^ed,  he  was  unable  to  set  forth  as  to  his  knowledge,  &c., 
imether  or  not  such  term,  &&  (following  the  first  of  the  above  interrogatories) ;  or 
iriieUier  the  memorandum,  &c.  (following  the  second  of  the  above  interrogatories). 

The  Pluntiff  took  ezceptions  to  this  answer  for  insufficieney,  whidi  were  allowed 
liy  the  Blaster.  The  [42]  I>efendant  took  ezoepti(nu  to  the  Master^s  report^  whieh 
Dov  came  on  for  u'gument. 

Mr.  Bethell  and  Mr.  O.  Anderdon,  for  the  Defendant.  The  Defendant's  answer 
iitQfficient  on  both  points.  The  Defendant  has  ^ven  all  the  information  in  his 
power ;  and  the  effect  of  holding  the  answer  insufficient  will  be  to  render  the  Defen- 
out  hable  to  imprisonment  fw  lifo,  unless  he  admits  the  terms  of  the  agreoment  as 
listed  in  the  bill,  which  he  swears  he  does  not  know.  In  FarmAanm  v.  Balfour 
(tam  &  Boss.  304),  "The  Lord  ChanoeUor  repeatedly  observed,  tliat  it  was  not  the 
truth  or  etmsisteney  d  the  examination  tiiat  he  was  bound  to  insist  upon.  That  tibe 
ezaimDation  might  be  quite  sufficient,  though  it  might  not  be  true,  and  that^  in 
dedding  upon  the  question  of  insufficiency,  the  prinoi|^e  of  the  Court  was,  that  the 
Pliintiff  must  be  satis^ed  with  what  the  conscience  of  the  Defendant  would  allow 
him  to  swear,  for  that  the  Court  could  give  him  no  more ;  that  if  the  Plaintiff  wished 
to  try  tiie  truth  of  the  examination,  he  must  treat  it  in  a  different  manner,  for  that 
ihhough  there  might  be  a  probabiU^,  that  that  which  was  sworn  was  not  true,  yet 
that  it  must  be  taken  to  be  true ;  and  it  was  not  within  tiie  jurisdiotion  of  die  Court 
lo  try  whether  it  was  toie  w  not." 

Mr.  Bates  (in  the  absence  of  Mr.  Pemberton),  for  the  Plaintiff,  contended,  that 
^  finding  of  tiie  Master  was  right.  That  the  rule  of  the  Court  wa^  that  a  man's 
am  dots  most  be  answered  in  the  ^bmative  or  negative  withont  traverse ;  fFUUam 
T.  Lagk/m^  and  Oswald  v.  Pennon^  Tothill  9 ;  and  ui  answer  to  a  matter  charged  as 
the  Defendant's  own  fact  must  be  direct,  without  saying  it  is  to  his  remembrance,  or  as 
Ik  be-r43]-li6veth,  if  it  be  laid  as  done  within  seven  years  before.  Beames'  Orders, 
S8.  Here  the  agreement  was  in  the  Defendant's  possession  from  1835  to  1839,  and 
k  could  not,  therefore,  be  permitted  to  say  that  he  knew  nothing  about  it.  That  as 
^  Defendant  had  received  the  rent,  he  must  therefore  know  whether  it  was  of  the 
moont  stated  in  the  agreement  set  out  in  the  bill. 

Thk  Masttsr  of  thb  Rolls  [Lord  Langdale].  It  is  probable  that  the  Defendant 
fawwB  more  than  is  stated  in  the  wswer.  He  has  not,  nowerer,  been  interrogated, 
Hqi  by  atep,  as  to  the  rent^  and  the  other  particnlan  of  the  agreement,  but  is  asked 
mtber  the  agreanunt  was  not  to  a  parbcolar  effect^  or  to  some  other  and  what 
Aett  The  iwreement  having  been  destrored,  the  Defendant  mrs  he  ia  unable  to 
set  fordi  vhetner  it  was  to  the  ^et  stateo,  or  to  what  other  eflwct.  Itjis  possible 
k  may  be  able  to  answer  some  of  the  particulars  in  detail  if  put  to  him  by  amend- 
Brat ;  but  considering  the  way  in  which  the  bill  and  the  interrogatories  are  framed, 
I  dniik  the  answer  is  sufficient. 

With  regard  to  the  rule  stated,  that  a  man  must  either  admit  or  deny  his  own 
necot  facta,  it  is  possible  that  a  Defendant,  with  the  most  delicate  conscience,  may 
k  tmable  to  do  so ;  and  I  know  of  no  means,  by  which  a  discovery  can  be  obteinea 
from  a  Defendant,  as  to  matters  on  which  he  swears  he  is  ignorant  All  ^t  the 
CoQit  can  do,  ia  to  get  from  him  such  an  answer  as  he  swears  he  is  aUe  to  ^ve ;  it 
cu  do  no  more  than  compel  him  to  state  the  impression  on  his  mind.  If  his  state- 
ant  can  be  proved  to  be  untrue,  he  will  be  liable  to  l^e  penalties  of  perjury. 
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[44  OrxeKwood  ».  Etans.  Mar^  2,  April  2, 1841. 

LMseholdB  ibr  lives  being  deviBOd  in  tarost       parties  in  suocession,  with  a  direetira 
to  renew  out  of  the  rents  or  by  mortgage.   The  Court  sanctioned  a  reference  to 
.  the  Master  to  inquire  whether  it  would  be  for  the  benefit  kA  all  parties  thftt  Uiq 
future  fines  for  renewal  should  be  ^vidbd  hy  an  insuranee  on  we  lives  of  die 

Difficulties  in  airanging  the  |«oportions  of  l^e  fines  whieh  the  parties  in  soeoaMOD 
ought  to  bear  in  snoh  oases. 

The  question  in  this  case  was,  as  to  the  mode  in  which  the  fines  for  the  renewal  of 
church  leaseholds  ought  to  be  provided  for  and  paid,  as  between  the  parties  entitled 
thereto  in  Buccesaiou,  under  the  will  of  the  testator. 

It  appewed  that  the  testator,  John  Bowie,  was  entitled  to  a  lease  of  the  re^i; 
and  tithes  of  Idminater,  under  the  Dean  and  Chapter  of  Salisbury,  which  was  held  \j 
him  for  the  lives  of  himself  and  two  other  persons,  and  for  the  life  of  the  enrvivor. 

By  his  will,  dated  in  1836,  he  oonfirmed  the  settlement  made  on  the  marriage  <rf 
his  daughter  Anna  Maria  Evans ;  and,  inasmuch  as  the  Winterbome  estate  thereby 
settled  was  subject  to  the  fife-estates  of  John  Templeman  and  Natliattiel  Tem^emUt 
he  gave  to  the  trustees  of  t^e  settlonent  "  two-thiras  of  the  dear  net  wooeeds  of  liu 
sTwt  tithes  of  Idminster,  to  be  payable  during  the  lives  of  John  Templeman  and 
Nathaniel  Templeman,  and  to  be  applied  in  the  same  manner  as  the  rents  ^  ^ 
Winterb(»iie  estate  would  be  apjdicable  if  J.  Templeman  and  N.  Tanpteman  won 
dead. 

And  he  gave  certain  specific  property,  and  the  impropriate  rectory  and  tithes  d 
Idminster,  and  all  the  residue  of  nis  real  estate,  subject  to  the  trusts  aforesaid,  unto 
his  trustees,  "Upon  trust  to  cause  themselves  to  be  admitted  to  the  said  oq>yhold 
premises,  and  by  and  out  of  the  rents,  issues,  and  profits,  or  by  mortgage  therM^  or 
any  or  any  part  thereof,  to  levy  and  raise  the  [46]  fines  and  lees  to  beoome  payaUe 
thereupon ;  and  at  the  usual  tunes  and  periods,  or  at  such  other  times  or  penods  si 
the  tnutees  or  trostoe  for  tiie  time  being  shonld  deem  expedient^  to  use  ws&x  vc  Ui 
best  endeavours  to  procure  a  renewal  of  the  lease  or  leases  of  such  of  tiie  sane 
premises  as  were  held  under  any  renewable  lease  or  leases ;  mid  oaicf  the  rentty  mm, 
and  profits  of  the  same  premises,  in  the  meantime,  or  by  mortgage  thereof,  if  found 
expedient,  levy  and  raise  a  sufficient  sum  or  sums  of  money  for  paying  the  fiues  sad 
other  expenses  of  the  said  renewal  or  renewals ;  and  for  the  purposes  aforesaid,  to 
surrendOT  the  subsisting  lease  or  leases,  for  the  time  being,  of  the  same  leaselu^ 
premises,  and  stand  possessed  of  the  said  freehold  and  copyhold  estates  thereinbefon 
mentioned,  to  be  thereby  lastly  devised,  and  also  of  the  said  leasehold  premises,  u 
well  in  the  meantime  until,  as  subsequently  to,  an^  renewal  under  the  tousts  aforesiid, 
upon  tru^t  for  his  daughter  Isabella  Bowie  for  life,"  with  power  to  her  to  appoanbs 
life-estate  to  any  husband  with  wlumi  she  migbt  intermarry ;  witii  remainder  to  her 
children,  with  remainders  over. 

After  the  death  of  the  testator  the  Plaintifi^  the  tnutees  and  executors,  apidied, 
out  of  tiie  personal  estate  a  sum  of  £1153  in  tiie  renei^  of  the  leaee  <rf  the  greet 
tithes  <^  Idminster ;  and  in  order  to  provide  a  fund  for  tiie  payment  of  the  fine  1^ 
the  future  renewal  of  the  leaseholds,  they  effected  a  policy  of  assurance  on  the  lives  of 
the  coAh  que  vies  named  in  the  leas^  for  the  sum  of  £1 160. 

In  taking  the  accounts  <A  the  testator's  estate,  tiie  Master  had  disallowed  then 
payments  to  the  Plaintiffs, 

The  cause  now  came  on  for  further  directions. 

[48]  Mr.  Pemberton  and  Mr  Bird,  for  the  Plaintiff. 

Mr.  Lee,  for  the  trustees  of  Mr.  Evan's  settlements 

Mr.  Anderdon,  for  Isabella  Bowie. 

Mr.  James  Russell,  hx  tiie  children  of  Itfrs.  Evans. 

The  point  argued  was,  as  to  the  proportions  of  the  fines  of  renewal  whidi  the 
several  parties  entitied  in  succession  to  t^e  leasehold  estate  should  bear ;  and  in  what 
manner  the  fines  for  tiie  future  rwewals  should  be  provided  for.  It  was  contended, 
that  the  most  equitable  and  convenient  mode  for  all  parties  would  be  by  keeping  op 
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an  insunnM  on  the  lives  of  the  teOvA  qaa  ^vus  vkt>ot  tbe  jreftrijr  tmi^  witil '  tfius,  upon 
id  beeoming  Decessaty  to  renew,  a  fund  would  be  provided,  fot  thatjiucpose. 

Fla^  V.  Ahboa  (2  MyL  &  E.  97),  The  Earl  of  Shafle^wry  v.  The  Duke  of  Marl- 
kra^ilb.  Ill),  and  Nightingale  v.  Lawson  (I  B.  C.  C.  441),  were  cited. 

TBK  Master  or  the  Rolls  [Lord  Langdale]  duriue  tlie'  argument,  observed  on 
the  rety  great  difficulty  which  arose  in  cases  of  this  descriptioQ,  in  arranging  the 
Htlnlities  of  the  parties  entitled  in  snooession  to  renewable  ledMhoIdft. '  He' remarked, 
tint  if  a  tenant  for  life  was  bound  only  to  keep  down  the  interest  on  a  mortgage 
rfeeted  for  the  purpose  of  renewing,  the  party  in  remainder  idight  beoome  ^titled'  tb 
U»  kaiB  when  neany  expiiine,  and  yet  have  to  bear  the  whole  of  the  priHOitMl  'mottey 
niied  hy  mortgage  tea  its  formal  renewal;  that  (be  remaioder^maB  would  thus 
■rtiin  a  coiwideraDle  burthen,  [47]  without  receivi&g  a  corresponding  benefit  That, 
hades  this,  if  tJie  tenant  for  life  paid  the  interest  merely,  and  no  fund  was  provided 
fcr  ultimately  paying  off  the  mortgage,  the  estate  might  be  wholly  destroyed  by  the 
wnmolatim  of  monies  charged  on  the  estate  for  the  purposes  of  renewal.  - 

On  the  other  hand,  that  in  making  the  parties  bear  the  burthMi  in  proportion  to 
tMr  eujoyment,  great  difficulty  would  arise,  in  some  instances,  m  arriving  -at  any- 
thiu;  like  an  accurate  calculation  of  the  relative  liabilities. 

His  Lordshia  however,  expressed  himself  favourable  to  the  mode  proposed,  of 
ppmdiDg  a  fund  by  means  of  an  insoraace  on  the  lives  of  the  eeatui  jue'  if  that 
eoold  be  done  consistently  with  the  practice  of  the  Court. 

April  2.  Thb  Master  of  the  Bolls  again  mentioned  the  case,  and  ai^noved  of 
a  friocii^e  whieh  was  embodied  in  the  following  order : —  ... 

"iMve,  that  the  sam  of  £1163,  68.,  paid  by  the  Pluntiffs  for  thb  fine,  fees,  and 
■rpeoies  (rf  and  attending  the  renewal  by  them  of  the  testator^s  mid  lease  of  tJie 
tiues  (A  Idminster,  &c.,  is  a  charge  upon  the  same  leasehold  premises,  and  that  ^e 
mtmst  doe,  and  to  accrue  due  thereon,  ought  to  be  paid  out  of  the  yearly  proceeds 
of  die  said  tithes,  parsonage  house,  glebe  lands,  and  premises,  and  ought  to  be  borne 
Wthe  respective  tenants  for  life  of  the  same  premises,  under  the  said  testator  John 
fiowle'i  will,  in  {voportion  to  the  yearly  value  of  their  respective  shares  of  such 
pneeeds,  and  let  it  be  referred  to  the  said  Master  to  apportion  the  same 
SBOOiding^y.  And  declare,  that  the  persons  interested  in  the  clear  net  proceeds 
iMnog  out  of  and  arising  from  the  great  tithes  of  Idminster,  devised  by  the  said 
testator  John  Bowie's  will  to  the  trustees  of  the  marriage  settlement  of  the  testatcn's 
dHu^ter,  the  Defutdaat  Anna  Maria  Evuis,  during  t£e  lives  of  John  Templeman, 
Kmanid  Tem|Aeman,  and  the  life  of  the  samvor  of  them,  ought  to  bear  a 
poportion  of  the  aforesaid  charge  of  XI 163,  6s.  with  reference  to  the  oenefit  derived 
B7  them  irom  the  aforesaid  renewal  b^  the  Pluntiffs  of  the  lease  of  the  sud  tithes, 
at  And  let  it  be  referred  to  the  said  Master  to  inquire  and  state  to  the  Court, 
likBt  is  the  amount  of  such  benefit,  and  how  the  ultimate  payment  of  suah  amount 
asy  be  best  secured  or  provided  for,  and  whether  the  Defendant,  Isabella  Bowie, 
datives  any  benefit  from  the  aforesaid  renewal,  and,  if  so,  what  is  the  amount  of  such 
iMiefit^  and  bow  such  amount  may  be  best  secured  or  |vrovided  for.  And  let  the 
and  Master  alao  inquire  and  state  to  the  Court,  whether  it  will  be  for  the  benefit  of 
iD  parties  interested,  that  the  said  X1163,  lis.  advanced  by  the  Plaintiffs  out  of  the 
Nuoaiy  peawnal  estate  ot  the  testator  John  Bowie,  upon  the  security  of  t^e  deed 
fif  tfae  6u  (Mf  January  1837,  in  the  Master's  report  mentioned,  should  be  continued 
aa  aueh  seourity.  iuid,  hv  ocmaent^  let  it  be  referred  to  the  Master  to  inquire  and 
Mate  to  the  Coart,  whether  the  effecting  the  policy  of  insuranoe,  in  t^e  Master^s 
rqxtrt  mentaoned  to  have  been  effected  by  the  Plaintiffs,  in  order  to  procure  a 
fimd  for  a  renewal  of  the  lease  of  the  said  tithes,  parsonage  house,  glebe  lands,  and 
premises  granted  to  the  Plaintiffs  as  aforesaid  upon  the  dropping  of  any  life  therein 
stmed,  was  for  t^e  benefit  of  all  parties  interested,  and  whether  it  will  be  for  their 
benefit  that  future  renewals  of  the  said  lease,  upon  the  dropping  of  any  other  life  or 
Hves,  should  be  provided  for  in  like  [49]  manner;  and  that  the  yearly  premiums 
paj^le  upon  the  policies  effected,  and  to  be  effected,  for  that  purpose,  and  the 
axpenses  of  effecting  the  same,  should  be  paid  out  of  the  rente  and  profits  of  the  same 
leasehold  premises ;  and  what  proportions,  if  any,  of  such  premiums  and  expenses, 
ot^dit  to  be  borne  by  the  respective  tenants  for  life  of  the  same  premises,  under  the 
Bau  testator  John  Bowie's  will,  or  in  what  other  manner  it  would  be  most  for  the 
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benefit  of  aU  parties  intereatedf  that  the  renewals  of  the  said  lease  should  be,  fxan 
time  to  time,  provided  for." 


[S.  C.  10  L.  J.  CL  260.   See  Coopm-  v.  Laroche,  1869,  38  L.  J.  Ch.  692.] 

A  toistee  wilfnlly  asmlyiag  trust  moniu  to  his  own  use  is  ohaigeaUe  with  interest  at 
6  per  eentb ;  mt  wnere,  under  the  trusts  of  a  doubtful  wiU,  we  toumt  t<a  life,  wiio 
was  also  a  trustee,  neglected  to  make  mtnier  investments,  she  was  held  diaigeaUe 
with  interest  at  4  per  cent,  only  and  we  decree  was  made  witboat  oosts. 

A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  permit  his  wife  to 
receive  "  the  annual  produce,  interest,  rents,  and  profits  thereof "  for  life ;  and 
after  her  death,  in  trust  to  stand  seised  and  possessed  of  the  said  real  and  persunt 
estate  for  A.  and  B.  And  he  directed  his  trustees  to  cany  on  his  parbiership 
trade,  in  which  he  was  engaged,  or  such  part  as  they  should  think  proper,  for  tb» 
benefit  of  his  wife  and  those  in  remainder.  Sir  John  Leach  held  that  the  widow 
was  entitled  to  any  increase  in  the  value  of  the  testator's  capital,  which  took  place 
between  the  death  and  the  ezinration  of  the  partnership ;  but  the  deetsicHi  was 
reversed  by  Lead  Brougham. 

The  testator,  Thomas  Hardoastle,  was  engaged  in  partnership  with  two  odwr 
persons  as  a  eoal  merchant^  and  in  working  cow  mines,  of  which  tliey  had  obtained  a 
lease.  He  was  entided  to  one-third  thereof,  and  al  the  plant,  nuichinery,  &c.,  and  of 
the  lease  of  the  mines,  which  expired  in  1806. 

By  his  will,  dated  the  2d  of  July  1789,  he  devised  and  bequeathed  his  real  and 
personal  estate  to  his  wife  and  Eobert  Berry,  in  trust  to  permit  and  suffer  his  said 
wife  to  have,  receive,  and  take  the  use,  annual  produce,  [60]  interest,  rents  and 
profits  thereof,  and  of  every  part  thereof,  for  and  during  the  term  of  her  natural  liCe^ 
subject  only  to  the  payment  of  the  legacy  and  annuity  thereinafter  mentioned ;  and 
from  and  cuter  the  death  of  his  said  wife,  in  trust  to  stand  seised  and  possessed  of 
and  in  the  said  real  and  personal  estates  for  the  benefit  of  his  nephew  Joim  Hard- 
castle,  and  his  niece  ElisaMth  Hayoes,  their  respective  heirs,  executors,  and  admim^ 
^aiuaa,  as  tenants  in  common,  and  not  as  joint-tenants;  and  the  testator  directed 
his  toustees  to  carry  <m  his  partnership  eonoems  under  the  firm  of  Hostlw,  Hsrd- 
castle  &  Co.,  or  dependent  thereon,  or  so  many  and  such  parts  thereof  as  they  should 
think  proper,  or  be  obliged,  for  the  benefit  of  his  said  wife  during  her  life,  and 
afterwards  for  the  benefit  of  the  persons  to  whom  he  had  thereby  given  the  residue  of 
his  estate.  And  he  declared  that  his  executors  should  not  be,  in  anywise,  liable  for 
any  business  they  might  carry  on  respecting  his  effecte  or  property,  or  whernn  he 
was  engaged  or  in  anywise  connected,  or  wherein  they  might  be  connected  by  means 
of  his  present  enga^ments  in  business. 

Tihe  testator  died  in  the  same  year,  and  his  will  was  afterwards  proved  by  his 
widow  and  by  Berry. 

The  widow  principally  acted.  She  received  the  assets  and  carried  aa  the 
partneraJiip  business  until  the  expration  of  t^e  lease  in  1806,  when  the  partDarshm 
was  dissdved.  Upon  that  eveat  she  reoeivod  the  amount  of  the  onfrtiiird  share  at 
the  partner^p  business.   She  made  no  investmoit  on  aooount  of  the  teatatoi^ 


This  bill  was  filed  in  May  1827  by  the  representatives  of  John  Hardcastle  agaiut 
the  executors  of  Mrs.  [61]  Hardcastle  and  others,  simply  praying  an  account  of  the 
estate  of  the  testator,  but  raising  the  question  of  consbuction  on  the  will  ot  die 
testator,  as  to  the  widow's  rights  in  respect  of  the  trade  whidi  had  been  oarriad  on 
under  the  trusts  of  the  will. 

The  cause  having  come  on  for  furtiier  directions  in  Jane  1834,  Sir  John  Leach 
referred  it  to  the  It&ster  to  ascertain  what  was  the  value  of  the  testator's  capital 
engaged  in  the  partnership  trade  in  the  pleadings  mentioned  at  the  time  of  dw 
testator's  dea^  or  at  the  next  settlement.  And  His  Hoaxxr  did  declare  that  Maiy 
Hardcastle  was  entitled  to  any  increase  in  the  value  of  sodi  capital  which  might  have 


[49]   MovsLffV  v.  Cask.   March  4,  1841. 
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tibn  place  between  the  time  of  the  death  of  the  testator  and  the  expiration  of  the 
ptrtDenhip:  (See  OoodMough  v.  Tremamondo,  2  Beavan,  514,  and  the  cases  in  the 
note.)  On  the  20th  of  November  1834  Lord  Brougham  however  held,  on  appeal, 
that  she  was  not  entitled  to  the  increase,  and  decreed  accordingly ;  and  it  was 
referred  to  the  Master  to  take  the  accounts,  who  found  a  large  balance  due  from  her 
ntate. 

In  1836  and  1840  respeotirelj  the  executors  of  the  widow  paid  into  Court  two 
nou,  amounting  in  the  whole  to  JE4S19,  being  the  total  balance  found  due  from 
ker  estate. 

The  oanse  now  came  on  for  further  directions,  and  the  questions  were  first,  as  to 
the  mode  in  which  the  widow  ought  to  be  charged  ;  and  secondly,  as  to  the  costs 
of  the  suit 

Mr.  Bethell  and  Mr.  L.  Wigram  contended,  that  the  widow  had  oomipitted  a 
hmoh  of  trust  for  her  own  [62]  benefit,  by  retaining  in  her  hands  monies  which  she 
oogfat  to  hare  invested,  and  that  she  ought  to  be  charged  with  the  stock  which 
Toold  have  been  produoied  if  the  fund  had  been  invested ;  or  at  least  with  the  monies 
and  5  per  cent,  interest ;  and  that  her  executors  oog^t  out  of  her.  assets  to  pay  all 
the  costs  of  the  suit. 

Mr.  Pemberton  and  Mr.  Lloyd,  emtrh,  argued  that  this  suit  had  been  rendered 
neceesaty  by  the  doubtful  construction  of  the  testator's  will.  That  the  rights  of  the 
nities  could  not  be  detonnined  except  by  a  suit ;  and  that  as  the  widow  had  acted 
MiA  fide,  and  had  even  been  held  by  Sir  John  Leach  to  be  right  in  her  notion  of 
the  due  construction  of  the  will,  she  ought  not  to  be  charged  with  the  investments 
rtieh  might  have  been  made ;  and  that  if  charged  with  interest,  it  shoold  be  at  the 
tste  of  4  per  cent,  only,  and  not  5 ;  they  contended  also  that  the  costs  oi  the  suit, 
vfaidi  was  for  the  adndnistration  of  the  testator's  estate,  ought  to  be  paid,  aa  usual, 
sot  of  die  teatator's  assets. 

Thx  Mastsb  of  the  Bolls  [Lord  Langdale].  The  prayer  originally  was  for 
to  scconnt  of  the  testator's  estate ;  but  afterwards,  questions  arose  as  to  the 
zdative  ri^ta  of  the  widow,  and  the  parties  entitled  in  remainder,  which  depended 

00  tfae  construction  of  the  testator's  will.  Sir  John  Leach  thought  the  widow  was 
mtitled  to  any  increase  in  the  testator's  capital ;  but  Lord  Brougham  reversed  that 
decree.  It  is  not  for  me  to  make  any  observations  on  that  order :  it  is  my  duty 
in^dieitly  to  act  on  it;  bat  I  must  say  this,  that  the  expense  of  the  suit  has 
pnmpauy  ariaen  in  oonseqaenee  of  the  difficulty  in  construing  this  will,  on  which 
tvo  Jndcea  have  entortainea  different  opinions. 

\JSS^u  a  troitee  having  tnist  money  in  hie  hands,  knowinj^y  applies  it  to  his  own 
Me  or  in  hia  trade,  he  is  duuged  with  interest  at  the  rate  oxS  per  oent.  Here  it  is 
admitted  that  the  money  was  apjdied  by  the  widow  to  her  own  use ;  but  did  she 
Ikaow  tiiat  it  was  trust  money,  which  it  was  her  duty  to  invest  1  She  could  not  have 
known  it,  for  it  depended  on  the  taking  of  the  accounts,  the  mode  of  doing  which 
eookl  only  be  ascertained  upon  the  determination  of  the  true  construction  of  this 
doobtful  will ;  and  this  remained  a  matter  of  doubt  till  the  decision  was  pronounced 

the  Court  upon  appeal.  I  should  be  afraid  to  say,  that  if  in  a  case  of  doubtful 
soDstmotion  of  a  will,  an  executor  makes  a  mistake,  and  afterwards  it  turns  out  upon 
tte  decree,  tibat  he  was  in  error,  he  should  be  treated  as  a  trustee  wilfully  committing 

1  breach  of  trust.  I  think  that  this  lady's  estate  must  be  charged  with  interest  after 
fte  rate  of  4  per  oent.  and  no  more. 

The  question  as  to  the  coats  of  the  suit  deprads  in  some  d^;ree  on  the  same  points. 
The  answer  admitted  that  tite  widow  amdied  this  money  to  her  own  ns^  and  states 
iftst  no  balance  was  due  from  her ;  a  buance  has,  however,  been  found  due  from  her 
tt  taking  the  account  If  she  had  had  no  personal  interest,  and  had  been  a  mere 
trustee  or  executor,  I  should  have  thought  that  she  was  not  only  not  chargeable 
vith  the  costs,  but  entitled  to  them.  That  she  committed  a  mistake  is  now  beyond 
«U  doubt,  according  to  the  decision  on  the  ai^>eal,  but,  under  these  circumstances,  I 
ttink  tiiat  the  decree  must  he  made  without  cosba. 
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[64]  Datos  If.  Datixs.  ManA  6, 1841. 

By  marriage  articles,  a  husband  covenanted,  in  consideration  of  his  wife's  portion,  to 
settle  an  estate  to  his  own  use,  and  after  his  decease  to  the  use  of  his  kdn  om  tte 
body  of  his  iiUended  tnfe^  and  for  want  of  such  issue  lo  his  own  right  heirs  for  em. 
The  articles  did  not  express  any  further  intention  of  providing  for  the  childiien  of 
the  marriage,  and  made  a  provision  for  the  intendea  wife  tn  Mm  of  douer.  No 
settlement  was  executed ;  and  the  husband  mortoaged  the  estate,  and  at  the  naM 
time  delivered  tiie  artides  to  the  mortgagee,  l^d,  on  hia  dea^  that  under  the 
articles,  he  was  entitied  to  a  life-estate  only,  and  that  the  mortgagee  took  with 
notice,  and  coald  not  therefore  hold  as  against  the  issue  of  the  marriage. 

In  1772  a  marriage  was  agreed  upon  between  John  Da  vies  and  Elinor  Davies,  and 
by  articles  of  agreement  made  between  James  Jenkins  (the  grandfather  of  John 
Davies),  of  the  first  part ;  John  Davies  of  the  second  part ;  and  Mary  Davies  (the 
grandmother  of  Elinor  Davies),  of  the  third  part,  it  was  agreed,  in  oonsiderataon  cf 
£40  to  be  paid  to  John  Davies,  with  a  ^ood  and  valuable  cmimber  furniture  by  Biaiy 
Davies,  immidediat^  liter  the  said  intended  marriage  should  ta!ke  effect,  as  the 
portion  of  the  said  ^nor  Davies,  in  consideration  of  which  and  of  the  natural  Ion 
and  affection  which  the  said  John  Davies  bore,  and  for  other  valuable  conaideratioDi 
him  thereunto  movinj^  the  said  John  Davie^  covenanted  with  the  said  Muy  Davies 
to  convey  and  settle,  ny  fet^hient  or  otherwise,  meoified  freehokt  estate  belonging  to 
him ;  to  have  and  to  hold  the  said  demised  lanoa  and  premises  to  tin  osea,  intent^ 
and  purposes  thereinafter  mentioned,  deckired,  and  expi'essed ;  that  is  to  say,  "  to  tin 
only  proper  use  and  behoof  of  the  aforesaid  John  Davies ;  and  after  the  time  of  the 
decease  of  the  said  John  Davies,  and  from  and  after  his  decease,  to  the  use  and  behoof 
of  the  faeira  of  the  said  John  Davies,  begotten  or  to  be  lawfully  begotten  on  the  body 
of  the  said  Elinor  Davies,  and  for  want  of  such  issue  to  the  right  heirs  and  assigns  d 
the  said  John  Davies  for  ever."  The  articles  of  agreement  also  provided  for  tiw 
payment  of  an  annuity  to  Elinor  Davies,  in  case  she  should  survive  John  Davies,  is 
Ueu  of  dower  and  right  of  .  dower. 

[66]  The  marriage  took  effeot,  but  no  settlement  was  ever  executed. 

In  1817  John  Davies  mort^nsed  the  premises  by  demise  to  Evan  Davies,  and  for 
better  security  John  Davies  and  his  wife  levied  a  fine  of  the  inremiaee.  The  artkdee 
were  thereupon  handed  over  to  the  mortgagee. 

John  Davies  survived  his  wife,  and  died  in  1838,  leaving  the  Plaintiff  the  eldest 
son  of  the  marrinAe.  By  this  bill,  filed  against  tiie  representatives  of  Evan  I^vieay 
the  Plaintiff  sought  to  have  the  estate  conveyed  to  him  as  tenant  in  tail,  diadiazged 
of  the  mortgage.  . 

Mr.  Bolt,  in  the  absence  of  Mr.  Pemberton,  for  the  Plaintiff  contended  that  the 
articles  bein^  executory  and  in  the  nature  of  heads  for  a  future  agreement,  the  Court, 
in  carrying  it  into  execution,  would  limit  an  eatate  for  life  only  to  tlie  parent^  and  an 
estate  tail  to -the  children  as  purohasers. 

That  the  mortgagee  took  with  notice  of  the  articles,  and  was  therefore  affected  Inr 
the  trusts  thereof  uid  could  not  retain  the  estate  as  against  the  claim  tit  the  Plaint^ 

Mr.  Oeoiy§;8  Turner  and  Mr.  Piggott,  oontrtL.  The  Court  in  carrying  into  eMeution 
marriage  articles,  will  mould  the  words  of  limitation,  uid  give  to  the  parent  an  estite 
ion:  life,  only  in  tiiose  cases  where  it  appeara  to  have  been  the  intention  of  the  partiei 
to  provide  for  their  issue;  but  no  such  intention  appears  upon  the  present  artic^; 
there  is  no  intention  recited  of  benefiting  the  children  of  the  marriage;  the  whole 
scope  of  tbe  settiement  is  to  secure  a  jointure  to  the  [fiQ  widow,  io  eonsideration  of 
the  £40  paid  by  her  ^ndmother. 

The  jointure  is  given  "  in  lieu  of  dower  and  right  of  dower,"  and  she  could  have 
no  right  to  dower  in  the  property  unless  her  husband  took  an  estate  of'  inheritance. 
It  is  (dear,  thwefore,  that  the  intention  was  that  the  husband  should  take  such  an 
estate  as  would  |pve  his  wife  a  claim  to  dower  thereout,  unless  otherwise  provided  for. 

On  the  question  of  notice,  they  contended,  that  a  pundiaser  was  not  bound  to  tab 
notice  of  an  equity  arising  out  of  the  mere  eonstruction  of  words  which  are  uncertain  \ 
CordwsU  V.  JfoemU  (2  E^sn,  344) ;  and  that  here  tiie  mortgagee  mig^t  well  sui^ion 
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tlttt  the  mntsagw  wu  entitled  to  charge  the  eitate.   Oiuaek  r.  Chuade  (6  Bra  P.  C 
116)  and  0^  r.  T^orndw^  (2  Yenu  702)  ware  dfeed. 
Vx.  Kant  and  Mr.  Evans,  for  other  parties. 

The  Master  of  thb  Bolls  [Lord  Langdalel  With  respect  to  the  merite  of  this 
cue  there  is  really  no  reasonable  doubt.  The  Plaintiff  is  the  eldest  surviving  son  of 
John  Da  vies ;  and  it  appears  that  on  the  occasion  of  bis  father's  marriage,  articles  were 
cDtocd  into  on  which  the  question  in  this  case  arises.  That  question  is,  whether 
tltera  wss  an  intention  to  benefit  the  children  of  the  marris^.  I  should  rather  expect 
thst  s  n^ative  was  to  be  proved  by  the  party  who  deniea  it.  It  is  said  there  is  no 
nch  intention,  because  it  is  not  recited :  but  there  is  a  provision  made  for  the  *'  heirs 
of  John  Davies  to  be  beeotten  on  the  body  of  Elinor  Davies."  I  am,  therefore, 
wapMed  at  the  inference  drawn. 

wH  It  is  then  objected  that  the  intention  of  benefiting  the  children  is  inconsistent 
v&  tCs  eatata  of  infaeritanoe  in  ^e  father.  Bat  the  argument  that  an  estate  of 
iolMritanee  in  the  husband  must  be  inferred  from  the  fact  of  the  widow  taking  a 
prorinon  in  bar  of  dower,  may  just  as  easily  be  tamed  the  other  way ;  and  it  would 
be  quite  as  plausible  to  say,  that  since  the  husband  does  not  take  such  an  estate  imder 
tfa«  settlement  as  to  entitle  his  widow  to  dower,  therefore  another  provision  shall  be 
made  fw  her  in  lieu  of  it.  On  these  articles,  I  do  not  think  that  there  is  any  reason- 
sble  ground,  for  inducing  the  Court  to  act  at  variance  with  the  general  principle 
which  is  to  m^e  a  provision  if  possible  for  the  children  of  the  marriage. 

The  Court  in  these  cases  adopts  this  principle,  that  there  shall  not  be  such  an 
estate  in  tlie  parent  as  wholly  to  deprive  the  children  of  the  marriage  of  tvery  benefit ; 
iw  this  purpose,  where  an  estate  of  inheritance  is,  by  marriage  artides,  given  to  the 
ptreot,  the  Court,  in  executing  the  settlement,  will  out  it  down  to  a  nfe-eatatej  in 
order  to  effect  ^e  intention  of  provkling  for  the  issue  of  the  mania^ 

When  the  mortgage  was  made,  the  articles  themselves  were  delivered  over  to  the 
anrtpgee ;  and  it  is  ingeniously  aigued  that  these  limitations  are  so  difficult  to  be 
eoDstoned,  that  the  mortgagee  m^ht  have  supposed  that  tlie  mor^;agor  was  entitied 
to  ao  estate  of  inheritance.  But  here  is  first  an  estate  limited  to  John  Davies : — 'this 
might  have  misled  an  ignorant  person ;  but  it  goes  on  further ;  and  says  that  after 
his  decease  the  estate  is  to  go  to  the  heirs  of  *^hn  Davies  on  the  body  of  his  wife. 
Here  at  least  there  was  a  clear  and  distinct  intention  of  benefiting  the  issue  of  the 
ttsnuge,  which  could  not  have  misled  an  unprofessional  person. 

rw]  The  possession  d  these  articles  gave  to  mortgagee  a  sufficient  notioe  of 
the  Plamtiff*a  titie,  and  the  Plaintiff  is  therefwe  entitied  to  the  relief  he  aak^  with 
eosts. 

[08]    TOWNSEND  fi.  WXSTAOOTT.    Juljf  14,  1841. 

[See  a  d  with  note,  2  Beav.  340;  48  E.  B.  1212.] 

Vt^antary  settlement,  by  a  party  considerablv  indebted  and  who  became  insolvent 

within  three  years  after,  set  aside  as  fraudulent. 
Tnutee  of  a  voluntary  settlement  was  made  a  party  to  a  bill  to  set  it  aside.  The 

decree  setting  it  aside  was  made  without  costs  as  against  the  trustee. 

This  case  is  reported  in  2  Beavan,  340,  and  now  came  on  upon  the  Master's  report. 

The  Bfaster  reported  tiiat  debts  were  due  from  tiie  settlor  at  the  time  of  executing 
the  volnntaiy  settlement  to  the  amount  of  £3500. 

Hr.  Pemberton  and  Mr.  ChuidlesB  asked  for  a  deelaxaticm}  that  the  deed  was 
fnodulent  and  vrad ;  for  an  account  <rf  the  receipts  of  Loosemore,  the  tanstee^  there- 
onder,  and  that  he  might  pay  the  costs. 

Mr.  Elderton,  arnira,  did  not  argue  that  the  deed  ought  not  to  be  set  aside ;  but 
submitted  that  Loosemore  ought  not  to  pay  the  costs,  for  it  was  not  alleged  that  he 
was  cognizant  of  the  insolvency  of  the  settlor ;  besides  which,  he  was  a  mere  trustee, 
ud  as  such  a  necessary  party  to  the  suit  and  ought  rather  to  have  his  costs.  He 
observed,  that  the  bill  stated,  that  previous  to  the  institution  of  the  suit,  an  application 
had  been  made  to  him,  to  concur  in  a  sale  of  the  estate  for  the  benefit  the  creditors, 
and  that  he  bad  refused ;  his  answer  however  stated,  tiiat  he  consented  to  comply  on 
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being  indemnified.  That  this  was  a  reasonable  requirement,  inasmuch  as  there  wasu 
infant  and  a  married  woman  who  claimed  under  the  deed. 

[69]  The  Master  of  the  Bolu  [Lord  Langdale].  The  deed  must  be  deduwl 
void.  As  to  Loosemore  be  claims  under  a  fraudulent  party,  and  has  interfered  with 
the  right  of  the  proper  owners  of  the  property.  I  wul,  therefor^  neitiiw  give  him 
nor  make  him  pay  costs. 


[09]  Jackson  v.  Gockkr.  Manh  11, 12, 1841. 

The  purchaser  of  "  script  certificates  "  in  a  proposed  railway  company  which  had  not 
obtained  any  Act  of  Parliament:  Held,  after  the  Act  had  passed,  and  in  the 
absence  of  any  special  contract,  not  bound  to  take  a  transfer  of  the  correspoadiDg 
shares  from  his  vendor,  or  to  indemnify  him  from  the  unoimt  of  calls  sabsequentif 
made. 

In  the  year  1836  a  railroad  between  Bdbon  and  Preston  was  projected ;  and  u 
Act  of  Parliament  bein^  necessary  for  the  purpose  of  effecting  it^  the  jnomoten  of 
the  undertaking  entered  into  a  auncriber's  agreement,  by  which  they  severally  agnsd 
to  contribute  to  the  expenses  of  procuring  the  Act  of  Parliament^  and  to  tue  t 
specified  nambw  of  sharas.  They  also  signed  the  subscription  conteact^  reqnirad  by 
tne  Standing  Orders  of  the  House  of  Commons.   (Halcombe,  Supplement^  8,  78.) 

Script  certificates  were  thereupon  issued,  in  the  following  form : — 

"  Bolton  and  Preston  Bailway  certificate. 

"£50  Share.   Na  1232. 

"  The  holder  of  this  certificate,  having  signed  the  subscriber's  agreement  and 
executed  the  Parliamentary  contract,  is  the  proprietor  oi  the  above  share  in  thit 
undotaking. 

"B.  ^^&  '}^^^^  °^  Committee. 

"Bolton,  IMh  July  1836." 

[60]  In  August  1836,  and  before  the  passing  of  the  Act  of  Parliament,  the  ^ntif 
sola  forty  of  the  script  certificates,  some  of  which  stood  in  his  own  name,  to  tk 
Defendant  for  £100.  No  particular  contract  was  entered  into  on  the  occasion,  iMt 
the  Defendant,  on  payment  of  the  money,  received  and  retained  the  certificates. 

In  1837  the  Bolton  and  Preston  Bailway  Act  passed  (1  Yict,  o.  cxad.,  local  mi 
personal)  whereby  the  company  was  made  a  corporation :  was  empowered  to  nu» 
money  in  shares,  and  issue  certificates,  which  were  to  be  prmA  fiuu  evidence  of  the 
title  to  shares ;  and  the  shares  were  to  be  transferable  by  writing.  The  Act  abo 
contained  t^e  other  usual  clauses  in  Bailway  Acts. 

The  bill  stated,  that  several  calls  had  been  made  rai  the  duurea  since  their  punten^ 
and  insisted  that  the  Defendant,  having  porebaied  and  aooepted  the  oertificate%  «m 
bound  to  take  transfers  of  the  shares,  ana  to  pay  the  calk  and  indemnify  the  Plaintiff 
thereupon  ;  but  that  he  had  refused  so  to  da  That  the  Plaintiff  had  become  expond 
and  liable  to  be  sued  at  law  and  in  equity  for  payment  of  the  amount  of  the  calb ; 
and  that  he  had  been  called  upon,  and  required  to  pay  the  same,  and  had  been 
threatened  with  proceedings  for  the  non-payment  of  the  same. 

The  bill  prayed  the  specific  performance  of  the  agreement  to  purchase  the  forty 
shares,  and  that  jthe  Defendant  might  indemnify  the  Plaintiff  against  the  calls  on  tv 
shares,  &c,  and,  if  necessary,  might  be  decreed  to  t^e  a  transfer  thereof. 

The  D^endant  stated  that  he  bought  the  certificates  on  a  speculation  to  sell  then 
at  an  increased  price,  [61]  but  without  any  idea  of  having  them  transferred  to  him. 

Evidence  was  entered  into,  to  shew  what,  in  the  market,  waa  underetood  to  be 
the  lialoHties  of  purohaaera  of  stuipt  certificates,  in  the  absence  of  any  qiecial  eontiact- 
The  cause  now  came  on  for  hearing. 

Mr.  Tinney  and  Mr.  Walker,  for  the  Plaintiff.  The  Defendant,  having  agreed  to 
pnrehaae  these  particular  8hare^  is  bound,  in  equity,  to  perform  his  oontxae^  aai 
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clothe  himself  with  all  the  liahilitiea  in  respect  of  them.  It  would  be  most  unreason- 
able if  he  were  entitled  to  the  benefit  of  any  rise  in  the  shares,  leaving  the  Plaintiff 
•abject  to  all  the  liabilities,  if  the  speculation  did  not  succeed.  When  a  party 
puKbaaea  property,  though  nothing  is  expressed  to  that  effect,  the  law  will  imply  a 
eootiact  to  indemnify  die  vendor  in  respect  of  liabilities  attached  to  that  property. 
Hiiu  where  a  leasehold  was  assigned,  by  deed-poll,  subject  to  the  covenants,  the 
Court  (rf  E.  R  held  that  the  aas^pee,  by  an  implied  oontraot^  was  bound  to  indemnify 
the  aisigDor  from  the  oonsequenees  ol  brrachee  oi  covenants  in  the  lease ;  Bwndi  v. 
Lftuk  (5  K  &  C.  589).  In  the  same  way,  where  the  purchaser  of  an  equity  of 
redemption  enters  into  no  personal  obligation  with  the  vendor,  to  save  him  harmless 
from  the  mortgage  debt :  "  yet  this  Court,  if  he  receives  possession,  and  has  the  profits, 
vnld,  independent  of  contract,  raise  upon  his  conscience  an  obligation  to  indemnify 
tbe  raodor  against  the  personal  obligation  to  pay  the  money  due  upon  the  vendor  s 
truM^on  ol  mortgage ;  for,  being  become  the  owner  of  the  estate,  he  must  be  sup* 
posed  to  intend  to  indnmnify  the  vendor  against  the  mortgage;"  Waring  v.  Wcad 
(7  Ves.  337). 

DBS]  This  is  properly  a  case  for  equitable  interfwence :  adequate  relief  cannot  be 
obtained  at  law ;  Dolord  v.  BcOuchM  (1  Sim.  &  St  690). 

Hr.  Eindersley  and  Mr.  Jameai  Bassell,  ccmirtL  TUs  is  a  case  of  the  first  impres- 
aini.  Tha  Defendant  has  fully  performed  every  oontoact  entered  into  on  his  part) 
and  if  a  eontract,  different  from  that  which  the  Defendant  agreed  to  enter  into  is  to 
be  implied,  the  remedy  ought  to  have  been  by  an  action  at  law,  and  not  by  coming 
into  equity,  for  reli^  on  a  legal  title.  The  Defendant  never  contracted  to  become  a 
shareholder^  he  became  the  mere  purchaser  of  a  paper  called  " a  certificate,"  which 
oooferred  no  rights,  and  imposed  no  obligations.  It  is  proved  that,  by  the  custom  of 
Wokers  and  persons  dealing  with  such  certificates,  a  purchaser  contracts  no  liability 
towards  the  vendor,  unless  there  be  a  special  contract. 

The  contract,  if  any,  is  not  such  as  to  be  the  foundation  for  relief.  Here  it  was 
ill^ial,  "  inasmuch  as  it  was  bargaining  about  an  Act  <tf  Parliament  to  be  obtu'ned  in 
fotare,"  which  Lord  Tenterden  thouj^t  void  by  the  oommon  law ;  Josephs  v.  Pebrer 
(3  a  &  a  639). 

Hr.  Tinney,  in  reply. 

Tee  Kastbr  of  the  Rolls  [Lord  Lanedale].  This  has  very  jostJy  been  termed 
a  bOl  (rf  the  first  impression ;  for  I  certainty  know  of  no  bill  in  the  least  degree  like 
it  The  case  has  been  brought  forward  in  great  confusion,  and  very  imperfectly ;  but 
the  Defendant,  by  waiving  the  advantage  of  that  confusion,  and  by  agreeing  to  have 
Uiis  considered  as  a  case  founded  [63]  on  the  facts  as  now  admitted,  has  relieved  the 
esse  from  many  difficulties  which  mi^t  otherwise  have  arisen  in  that  respect. 

The  bill  is  filed  for  the  specific  performance  of  an  alleged  agreement  for  the  pur- 
diase  <^  certain  shares  in  a  railway  company.  It  seems  that  in  the  month  of  July 
1836,  certain  persons  proposed  to  apply  for  an  Act  authorizing  the  construction  of  a 
nilway  from  Bolton  to  Preston.  For  that  purpose  they  entend  into  subscriptions ; 
ud  we  may  assume  they  contemplated  raising  a  capital  to  defray  the  expenses  of 
■laying  for  promoting  the  progress  «f  and  oom|deting  the  Act  of  Parliament,  and 
lor  executing  the  necessary  works  if  the  Act  diould  be  obtained.  Two  things  were 
npcirtant  for  them  to  do ;  one  was  to  come  to  such  an  agreement  amongst  themselves 
M  sbonld  provide  for  a  due  contribution  towards  the  expenses  in  all  events,  whether 
the  project  should  succeed  or  not.  Another  was,  that  they  should  comply  with  the 
ngolations  which  have  been  adopted  by  Parliament  in  cases  of  applications  for  bills 
of  this  nature,  and  which  require  that  a  contract  which  is  called  a  "subscription 
coc tract,"  shall  be  signed  in  a  particular  manner.  The  common  effect  of  Acts  of 
Piiiiament  of  this  sort  when  passed,  is,  as  we  know,  to  incorporate  the  persons  who 
have  subscribed,  or  shall  subscribe,  towards  the  undertakings  and  their  several  and 
nspeetive  sncoeasors,  executors,  &c.,  to  enable  them  to  raise  money  amongst  them- 
•elTes  to  a  limited  amount ;  and  to  divide  that  amount  into  shares,  which  are  to  be 
tawuferable ;  but  the  transferable  shares  in  tihe  capital  are  the  reenlt  of  die  Act  and 
cf  the  powers  and  privil^ies  given  by  the  Act  Subscription  contanots  most  be  made 
to  a  certain  amount  and  in  a  certain  manner,  before  the  bill  can  be  introduced  into 
the  bouse.  Now  in  this,  as  in  all  other  cases  of  the  kind,  the  per-[64]-son8  who 
sofaseribe  fw  the  purpose  of  obtaining  the  Act  and  the  fruits  of  Uie  Act,  very  naturally 
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proportion  their  subscriptions  to  the  amount  of  the  shares  which  they  denre  either  to 
possess  or  to  hare  th«  means  of  dealing  with ;  and  their  hopes  or  ezpectatinu  of 
obtaining  shares  or  the  right  to  deal  with  shares,  have  been  commonly,  but  venr 
erroneously,  called  "  shares. '  But  the  Act  alone  when  passed  constitutes  shares,  ud 
makes  them  tnmirferable.  Here,  howerer,  the  subsoribera  have  divided  their  lob- 
Mriptions  into  shares,  and  have  taken  upon  themtelves  to  grant  certificates  as  evideoee 
of  the  ri^t  to  shares,  or  of  tiie  right  to  obtain  shares ;  these  oertsficates  hav«  been  oftn 
considered  as  evidence  (rf  th«  shates,  and  to  distiDgaish  them  from  real  title  to  ihun, 
they  have  been  called  as  in  this  case  "aoript  certificates."  Not  only  have  sndi 
certificates  been  granted,  but  they  have  been  bought  and  sold ;  and  as  all  of  us  most 
too  well  know,  they  have  been  made  the  means  of  gambling,  bribery,  and  frauds  of 
the  most  extensive  character.  Whether  they  are  legal,  is  a  question  which  mAt 
deserve  greater  consideration  than  it  has  received  to-day,  and  I  am  by  no  means  oil- 
posed  to  treat  lightly  the  suggesdons  of  Lord  Tenterdeu  in  Jou^  v.  Piiirer  (3  E  & 
U.  644) ;  and  nothing  has  occurred  to  tnoliQe  me  to  ^ink  that  that  qaestion  is  not 
one  worthy  of  most  serious  consideration.  It  does  not  however  appear  to  m 
necessai^  to  decide  it  on  the  present  occadon ;  and  eoiisidering  that  tliere  is  here  no 
imputation  of  fraud  or  malpractice  of  any  kind,  we  are  to  look  to  (he  natare  and  ChU 
of  the  transaction,  and  see  u  there  is  any  audi  right  as  Aat  claimed  by  the  Plainti£ 

The  subsoriber'a  conteact  was  entered  into  on  the  13th  of  Julv  1836,  and,  as  it  is 
admitted,  before  the  date  of  [66]  one  of  the  certificates  which  has  been  {vodoced; 
and  certain  persons  having  sumcribed,  and  made  themselves  liable  to  the  expeiiBefi, 
having  done  what  was  necessary  to  induce  Parliament  to  entertain  the  bill,  tiiey 
called  these  subscriptions  "  shares,"  and  issued  certificates  thereof,  which  were  Htm 
expressed,  "The  holder  of  this  certificate  having  signed  the  subscriber's  agreement, 
and  executed  the  Parliamentary  contract,  is  the  proprietor  of  the  above  share  in  this 
undertaking ; "  that  is,  a  proprietor  of  a  share  which  could  not  be  constituted  w 
exist  nntil  the  Act  of  Parliament  incorporating  the  company  and  giving  them  the 
means  of  having  a  transferable  joint  stock,  hwl  passed.  The  holder,  too,  "  is  the 
proprietor  of  the  above  share ; "  bat  when  is  he  the  proprietor  ?  upon  having  agned 
the  subaoriber's  agreement,  and  executed  the  Parfiamentaxy  contract."  Assaniiig 
that  which  is  not  proved,  that  the  first  holder  of  this  certifioato  had  done  this  sua 
obtained  this  certificate,  he  would  not  be  the  proprietor,  but  the  person  who,  if  the 
Act  of  Parliament  passed,  would  be  entitled  to  become  the  propnetor  of  the  shsn. 
Having  such  a  certificate,  the  Plaintiff  passes  it  for  valuable  consideration  into  tJte 
hands  of  a  third  person,  who  signs  no  special  agreement  and  does  nothing  in  anj 
way  to  bind  him  to  indemnify  the  party  from  whom  he  received  it  from  his  Uabilitm 
in  respect  of  the  subscriber  s  agreement  or  the  Parliamentary  contract ;  and  vho 
signs  no  agreement  engaging  to  become  a  proprietor  in  the  undertaking,  but  simply 
pays  a  sum  of  money  (£3  a  share  in  this  case),  and  receives  what  is  termed  the  "oe^ 
tificate."  Then  here  is  a  certificate  in  the  hands  of  a  person  who  has  done  notim^ 
whatever  but  paid  a  sum  of  money,  who  has  neither  signed  the  **  subsoribw's  agm- 
ment"  nor  the  "Parliamentary  contract;"  and  who  is  neither  at  the  present  tine 
nor  prospectively,  "the  proprietor  of  the  above  diare  in  tihis  nndrat^n^" 
because  he  is  not  the  person  who  has  done  these  things. 

The  whole  argument  in  favour  of  the  PlaintifiT,  as  I  collect  it,  is  this :  bavinf 
possessed  himself  of  his  certificate,  he  must  be  understood,  by  law,  to  have  taken  win 
it  an  obliffiition  to  do  all  necessary  things  to  constitute  himself  a  proprietor,  lod 
thereby  indemnify  the  party  from  whom  he  has  received  it ;  or  if  he  does  not  becoise 
a  proprietor  before  the  other  party  has  been  subjected  to  liabilities,  then,  besidea 
becoming  a  proprietor,  which  would  exonerate  the  other  party  from  all  future  lialntitiei) 
he  ought  also  to  do  some  act  by  which  he  may  exonerate  that  party  from  all  put 
liabilities  which  may  have  been  incurred. 

We  come,  then,  to  the  real  question,  whether  in  a  transaction  of  this  nature  die 
htw  will  raise  such  an  implied  special  ooutraot  as  is  contended  fori  I  have  listMied 
iu  vam  for  any  satisfactory  reason  to  ccmvince  me  that  there  is  any  sndi  implied  eon- 
tract.  All  that  the  Defendant  has  done  is  this :  he  has  obtained  a  certificate  expresied 
with  stodied  ambiguity,  but  which  tells  him  that  upon  doing  certain  things  ne  will 
become  a  proprietor  if  the  Act  passes ;  but  all  tiiese  ciroumstanoes  must  oouonr  to 
make  him  a  proprietor. 
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One  Mgoment  uaed  was  rather  extraordinary.  It  is  said  that  brokers  who  deal 
in  tbeee  certificates  found  that  they  could  not  procare  so  good  a  sale  if  they  dearly 
exirased  that  which  the  vendor  intended ;  Miathen  the  vendor,  or  the  broker  acting 
M  the  agent  of  the  vendor,  intending  that  the  law  should  raise,  by  implication,  a  con- 
toaet,  bat  not  thinkine  proper  to  vxpreea  it,  because  if  he  did  the  purchaser  would  be 
pat  00  his  guard  and  would  not  enter  into  the  engagement,  expresses  the  matter 
•Bt^flT^tngaondT ;  tlw  vendor,  it  is  argued,  is  afterwards  to  take  advanta^  of  the 
anbifiuty,  ukt  u  on  the  purobaser  an  obligaticm,  which  the  oontavot  (if  snoh  it  may 
ba  called^  does  not  impnt,  and  which  the  purchaser  did  not  intend. 

This  is  called  a  purchase  of  shares  when  it  is  a  purchase  of  mere  certificates,  and 
the  question  is,  whether  there  is  a  contract  on  the  part  of  the  Defendant  to  become 
a  ffoprietOT  at  all  events  1  I  cannot  find  it  expressed,  and  I  cannot  raise  it  by  impli- 
otuHi  of  law.  There  is  not,  in  my  opinion,  any  evidence  of  such  an  agreement  as  the 
PluEtdff  8«eka  to  have  specifically  performed ;  and  the  bill  must  therefore  be  dismissed, 
vithento. 


ran  Atioknxt-Gembal  ff.  Ths  Drapers'  Coupant.   (Ksndrick's  Charity.) 

ManA  19,  1841. 

[S.  C.  4  Bear.  306.] 

A.  B.  bequeathed  to  a  company  a  sum  to  purchase  lands  of  the  clear  ralne  of  £100  a 
year,  and  gave  £96  to  charity,  and  "  the  residue  of  the  said  sum  of  £100,  being 
£4  yearly,  to  the  company  for  their  pains."  Held,  that  all  the  objecte  were  entitled 
rateably  to  the  increased  rents. 

Accoonts  in  a  charity  case  limited  to  the  filing  of  the  bill,  where,  from  the  institution 
of  the  charity,  the  funds  bad  been  improperly  applied,  die  trustees  retaining  for 
themselves  more  than  they  were  entitled  to. 

Where  charity  trustees  have,  from  accident  and  without  wilful  default,  committed  an 
ttTor,  which  tiiey  take  the  first  opportunity  to  correct,  the  Court  does  not  make 
than  pay  costs,  tnongh  a  deraee  is  nude  against  them ;  but  the  rule  does  not  apply, 
where  they  set  up  their  interests  adversely  in  the  suit. 

The  testator,  John  Kendrick,  by  his  will,  dated  in  1624,  bequeathed  to  the  Drapers' 
Company  *'  the  sum  of  £3400  to  purchase  lands  and  hereditaments  to  the  clear  yearly 
nloe  of  £100  for  ever  over  and  above  all  charges  and  reprises,  and  with  the  same  to 
perform  the  good  uses  thereinafter  mentioned,  that  is  to  say : - 

[68]  The  testator  then  gave  ten  several  sums,  amounting  in  the  whole  to  £96,  to 
aerenl  distinct  charitable  objects,  which  it  is  unnecessaiy  to  specify ;  and  he  then 
inoeeded  as  follows : — "  The  residue  of  the  said  sum  of  £100  a  year  (being  £4 
yearly)  for  ever,  I  entreat  the  four  warders  of  the  same  companv  to  accept  for  tiieir 
naioa,  to  be  eqaally  divided  between  them,  by  20s.  to  each  of  them,  for  the  time 
Dtti^  yeaiiy,  for  ever." 

Ilie  testator  died  in  1624;  and  the  sum  of  £2400  was  paid  to  the  company  in 
Janoary  162&.  In  the  following  year  the  sum  of  £2000,  composed  of  the  charitable 
li^i^  of  £2400  and  a  le^jacy  of  £100  left  by  the  testator  to  the  company  to  buy  plate, 
«BS  lent  to  the  East  India  Company  at  £6,  lOs.  per  cent. 

Id  1637  the  companylaid  out  £2550  in  the  purchase  of  freeholds  producing  an 
umnal  rent  of  £170.  They  were  burnt  down  at  the  Great  Fire ;  but  the  property 
vu  afterwards  let  out  on  building  leases,  and  now  produced  a  rental  of  £311  a  year. 
The  company,  however,  applied  £96  only  to  the  charitable  objects  mentioned  in  the 
vOl;  and  carried  the  surfuus,  after  payment  of  incidental  expenses,  of  about  £18  per 
lonam,  to  their  general  funds. 

This  was  an  informaticm  filed  bv  the  Attomey-G^eneral,  jmying  a  declaration,  that 
the  whole  rents  ought  to  be  applied  to  the  purposes  of  the  will ;  arid  that  the  company 
n^t  make  good  the  amount  retained  by  them. 

The  Defendants,  by  their  answer,  stated,  that  of  the  £2560,  £150  was  part  of  their 
own  proper  monies,  and  not  derived  from  the  charitable  ^ft  The  enti^  in  their 
ho6kat  however,  sta^  it  to  be  "  advanced  by  the  oom-£69]-pany  for  the  mainteyning 


Digitized  by 


Google 


264 


XnomW-GXSE&AL  V.  DBAPEBS'  OOXPAKT  «K&T.m 


of  Mr.  Kendrick's  charitable  bequests,  which  the  company  is  intereited  with  to  see 
performed."  The  answer  also  stated,  that  the  surplns,  though  oarried  to  their 
general  fund,  had  from  time  to  time  been  expended  in  charitable  gifts,  "and  that  that 
course  had  been  pursued  for  a  great  number  of  years." 

Mr,  PembertoD  and  Mr.  Blunt,  in  support  of  the  information,  contended  that  this 
was  not  a  gift,  subject  to  an  obligatton  to  apply  a  fixed  sum ;  but  a  trust  to  parchue 
lands  of  £100  a  year,  which  was  distributed,  by  the  testator's  will,  amongst  different 
objects,  in  a  way  which  exhausted  the  whole.  That  any  increase,  therefore,  in  the 
revenues,  must  be  apportioaed  amongst  the  different  objects.  They  asked  that  the 
company  might  acooant  for  Uie  surpms  for  twenty-four  years  back,  and  mig^t  pay 
tiie  costs. 

Mr.  Eindersley  and  Mr.  E.  Lloyd,  eoM.  The  trust  was  to  parchase  £100  a  year, 
and  the  company  naving  performed  that  trust  became  entitled  to  the  sarplua. 

If  the  company  hare  acted  under  an  erroneous  construction  of  the  will,  they  liATe 
followed  the  usage  of  their  predecessors,  practised  for  years.  No  application  wu 
made  to  them  previous  to  filing  the  information.  The  accounts  ought,  therefore,  to 
be  limited  to  the  time  of  filing  of  the  information,  and  the  Defendants  ought  not, 
under  such  circumstances,  to  be  visited  with  costa ;  Attomey-Gtneral  v.  Ckma  CkUkge 
(2  Keen,  150). 

The  Master  op  the  Bolls  (Xord  Langdalel.  Upon  the  ooDstouctaon  of  the 
will,  I  do  not  entertain  the  least  doubt.  I  am  of  opinion  that  the  testator  in-[7IQ- 
tended  the  whole  income  of  the  property  to  be  applied  to  the  purposes  he  has 
specifically  stated  in  his  will ;  and  that  he  did  not  intend  to  give  to  the  company  any 
surplus  which  mig^t  exist  beyond  the  £96.  It  seems  the  company,  having  TamnA 
this  legacy  of  £2400,  did  not  immediately  ai^ly  it^  according  to  the  trusts  of  ^ 
will,  in  the  purchase  of  lands.  There  is  no  imputation  upon  them,  I  appre- 
hend, in  that  respect,  because  they  might  not  have  had  an  immediate  opportanitr 
of  doing  so ;  but  what  they  did,  was  to  lend  it  out  upon  interest  at  6^  per  cent, 
which  produced  £156  a  year.  That  income  stood  in  the  place  of  the  income  whicli 
would  have  been  received  from  the  rents  of  the  lands  to  be  purchased.  That  sum  the 
company  received,  but  did  not  apply  it  to  the  purposes  of  the  charity.  In  the  ^esr 
1637  an  opportunity  occurred  of  making  an  investment  in  land ;  and  at  that  tune, 
I  think,  they  must  be  considered  as  accountable  for  the  surplus  income  which  had 
not  been  ap^ied  to  the  purposes  of  the  charity.  The  land  they  agreed  to  purduse 
required  a  sum  of  £2050,  being  £160  more  than  the  charitable  l^aoy ;  and  tiie  next 
questaon  which  is  rused  upon  this  informataon  is,  whether  the  sum  of  £150  ought  to 
be  considered  as  a  sum  contributed  by  the  company,  oat  of  their  own  funds,  towaidi 
this  purchase,  and  in  respect  of  which,  they  are  entitled  to  a  beneficial  interest  in  ^ 
land  which  was  purchased.  If  this  could  really  be  considered  as  their  own  money, 
and  contributed  by  them,  a  question  might  be  raised  whether  they  did  not,  by  thii 
mode  of  dealing,  devote  it  to  the  purposes  of  this  charity;  but  without  saying 
whether  that  could  be  maintained  or  not,  I  think  the  justice  of  the  case  requires  that 
they  should  be  considered  as  having  been  chargeable  with  the  surplus  interest  for 
twelve  years,  and  that  the  purchaser  ought  in  equity  and  justice  to  be  considered  ai 
made  for  the  charity.  The  £150  must  [711  be  regarded  as  contributed  outcitlw 
debt  due  irom  diem ;  and  therefOTO  the  whole  land  must  be  cmsidered  as  beh»ging 
to  the  ohari^. 

There  are  only  two  remaining  questions,  first  as  to  the  costs  <d  the  suit^  and  nex^ 
as  to  the  time  m>m  which  the  account  ought  to  be  carried  back.   Now  here  1^ 

company  have  undoubtedly  been  acting  upon  the  impression  that  they  were  right  in 
what  they  did.  They  appear  to  have  proceeded  upon  this  impression  from  the  vaf 
commencement  of  this  foundation,  and  to  have  gone  on  in  that  course  of  proceeding 
from  that  time  up  to  the  present.  The  disposition  on  my  part  has  always  been, 
in  such  cases,  not  to  carry  back  the  account  further  than  the  filing  of  the  informatatA. 

Then  comes  the  question  as  to  the  costs ;  there  has  not,  in  this  case,  been  a  sanDg 
of  anything ;  there  is  no  fund  to  which  we  can  have  resort  for  the  payment  of  the 
costs,  unless  we  resort  to  that  fund,  the  whole  of  which,  in  my  opinion,  ought  to  be 
applied  to  the  purposes  of  the  charity.  The  question  therefore  is,  whether  the  charitj 
shall  hereafter  oe  diminished  to  the  extent  of  the  costs  of  this  suit.  Are  the  oompany 
then  to  be  considered  as  entitled  to  costs  at  the  expense  of  the  charity  7   It  is  certainly 
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opiDioD,  that  parties  ought  not  to  be  visited  with  costs,  who  have,  from  aootdent 
sod  without  any  wilful  default,  been  led  to  commit  an  error  which  they  have  taken 
the  first  opportunity  to  correct ;  and  there  are  many  cases,  in  which  (when  I  oould 
do  so  oomistently  with  my  duty)  I  have  abstained  from  chargine  them  iritb  costs, 
vhoD  there  was  a  fund  which  could  be  resorted  to,  and  when  the  Defendants  have  in 
Uct  taken  the  first  opportunity  of  correcting  the  error,  after  it  was  brought  to  their 
notice,  fint  that  course  has  not  been  extended  to  cases,  in  [TO]  which  the  Defendants, 
taking  advantage  of  the  suit,  have  insisted  on  their  individual  rights,  and  have  brought 
the  question  under  the  consideration  of  the  Court,  and  argued  it  adversely.  I  do  not 
mean  to  impute  to  the  Defendants  anything  more  than  error ;  but  being  informed 
tiot  the  matter  was  complained  of,  instead  of  acknowledging  and  correcting  the  error, 
(luy  state  the  facts  (quite  fairly  and  correctly  it  must  he  twlmitted),  and  avail  them- 
■dres  of  the  opportunity  offered  them  by  the  filing  of  the  information,  and  say,  we 
w3I  try  if  we  cannot  induce  the  Court  to  think  we  are  right ;  we  will  take  the  oppor- 
tanity  of  insisting,  tliat  no  error  has  been  committed,  ana  that  we  are  entitled  to  the 
benefit  we  have  ap|HY)priated  to  ourselves.  By  acting  in  Uiis  way,  I  am  of  opinion, 
they  have  occasioned  costs  which  they  must  pay.  I  Uiink,  therefore,  the  Def endimts 
most  psy  the  costs  of  the  suit,  but  the  account  ou^t  not  to  be  carried  bade  farther 
tfasD  to  the  time  of  filing  the  information. 

The  Court  declared  that  the  increased  income  ought  to  be  applied  to  the  several 
objects  mentioDed  in  the  bill  in  proportion  to  their  respective  amounts.  An  account 
vu  directed  against  the  company  from  the  filing  of  the  information  with  costs  of  the 
Attmney-OenOTal,  as  between  party  and  party  up  to  the  hearing  of  the  cause. 

[78]  Attobnet-Gxniral  p.  Christ's  Hospital.   ifonA  20,  1841. 

A  testatrix,  ^ter  reciting  that  the  rent  of  a  property  was  £10,  devised  it  to  Chn'st's 
Hospital,  a  ehariiable  fimdatim,  in  trust  as  to  £6  for  the  poor  of  three  parishes,  and 
u  to  j£4  to  A.  B.  for  life,  and  after  her  death,  in  trast  for  the  three  parishes.  Held, 
that  Christ's  Hospital  took  no  interest  in  the  increased  rents. 

Vhere  trustees  of  a  charity  and  their  predecessors  have,  for  a  long  course  of  years, 
administered  the  funds  erroneously,  but  being  called  upon  duly  to  administer  them, 
diey  insist  on  their  own  rights  adversely  and  fail,  they  must  pay  the  coBt«,  notwith- 
Btanding  the  contrary  usage  of  their  predecessors. 

Lady  Ramsay,  by  her  will  dated  in  1601,  and  after  reciting,  that  she  was  seised 
in  fee  of  a  messuage,  &c.,  in  Broad  Street,  London,  of  the  yearly  rent  of  £10,  did 
make  her  last  will  for  the  devising,  and  bestowin^^  and  establishing  the  inheritance 
of  the  same  messuage,  in  manner  after  mentioned ;  and  die  did  devise  the  same  to  the 
Govemors  of  Christ's  Hospital  (a  charitable  foundation)  fw  ever,  "  upon  special  trust 
ttd  confidence,"  that  they  should  pay  to  the  parsons  and  churohwardens  of  the  three 
parishes  of  St.  Peter's,  St.  Andrew  s,  and  St.  Mary,  for  ever,  408.  a-piece,  for  the  most 
Medy  poorest  of  their  parishes,  and  to  pay  Elizabeth  Worley  the  sum  of  £4  yearly 
for  life,  and  after  her  decease  then  the  £4  to  be  divided  as  follows  :  40s.  to  the  parson 
sad  churchwardens  of  St.  Peter's  parishes  in  augmentation  of  the  relief  of  the  poor, 
and  208.  parcel  of  the  above  sum  of  £4  to  the  parson  and  churchwardens  of  St. 
Andrew's  parish  in  further  au^entation,  &c.,  and  208.  residue  of  the  said  last- 
■nitnned  sum  of  £4,  to  be  pud  to  the  parson  and  churohwardens  of  St  Mary's 
fviah  yearly  for  ever,  for  the  fordier  augmentation  of  the  nlief  of  the  poor  the 
wdpnnsh. 

llie  rent  of  the  house  in  question  had  increased  and  now  amounted  to  above  £82. 
the  governors  had  uniformly  from  the  foundation  of  the  charity  amilied  the 
nnrias  rente  after  payment  of  the  specific  sums  mentioned  in  the  will,  to  the  benefit 
of  Christ's  Hospital. 

|74]  This  was  an  information  filed  by  the  Attorney-General,  insisting  that  the 
whole  rents  ought  to  be  applied  for  the  benefit  iA  tiie  specific  objects  mentioned  in 
the  will. 

The  Defendants,  the  Grovernors  of  Christ's  Hospital,  stated  the  uniform  practice 
of  their  predecessors ;  and  they  submitted  and  insisted,  that  according  to  tbe  con- 

Rn.— 9* 
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struction  o£  the  will,  the  surplus  rents  belonged  to  the  DefendMits  as  Governors  d 
Christ's  Hospital,  and  were  applicable  to  the  purposes  of  such  hospital 

Mr.  Kindersley  «id  Mr.  Blunt,  in  support  of  the  information,  contended,  ibat 
Defendants  were  not  entitled  to  the  surplus,  the  whole  rent  at  the  date  of  the  wiH 
having  been  siren  to  the  specified  charities,  and  the  D^endants  taking  e^prenly 
"upon  trust. They  cited  The  Attomejf-Omeral  V.  Skinneri  Compantf  (2  Kusa.  435), 
where  Lord  Eldon  says,  "  There  are  several  other  cases  on  the  subject ;  and,  aptm  a 
consideration  of  them  all,  I  adhere  to  the  same  view  which  I  took  of  them  in  The 
AU&nuy-General  v.  The  Corporaiim  of  Bristol.  In  the  first  place,  if  a  testator  by  his 
will  gives  the  whole  of  the  then  vdiue  of  the  lands  to  charitable  purposes  thereia 
expressed,  denoting  upon  his  will,  that  he  knows  what  is  the  whole  value  of  the  kutda, 
giving  the  yearly  value  is  equivalent  to  giving  the  rents  and  profits ;  and  giving  tbe 
rents  and  profits  is  equivalent  to  giving  the  lands  themselves.  The  consequence  must 
be  that  the  increase  of  the  rents  and  profits  will  belons  to  those  to  whom  he  has  given 
the  rearhr  viUue,  alias  the  rents  and  profits,  alias  the  lands  themselves." 

Mr.  Stuart  and  Mr.  E.  R.  Daniell,  eonirit.  This  is  not  like  a  gift  to  a  private 
individual,  in  trusty  [76]  for  a  certain  charity;  but  to  Uie  govemors  of  a  ohuitaUe 
institution  in  trusty  to  a  certain  extent  for  other  charities.  The  case  cited  does  not 
apply.  By  a  gift  to  Christ's  Hospital,  some  intention  to  benefit  it  mast  have  been 
intended.  If  the  rents  had  increased  in  the  life  of  Mrs.  Worley,  neither  she  nor  tbe 
three  parishes  would  have  been  entitled  to  it.  The  same  result  would  take  place  after 
her  death.  They  cited  Attomey-OeneraX  v.  Corporation  of  Bristol  (2  Jao.  &  W.  294), 
and  Attomey-G&Mral  v.  Saherda^^rs^  Company  (4  Bra.  C.  C.  103). 

The  Master  of  the  Rolls  [Lord  Langdale]  said,  the  testatrix  considered  ikan 
she  had  an  estate  of  tbe  value  of  £10  per  annum,  the  whole  of  which  she  exhausted 
in  the  several  charitable  gifts  mentioned  in  her  wilL  That  he  was  of  opinion,  thst 
the  whole  rents  belonged  to  the  specific  objects  stated  in  the  will  of  the  testatrix ; 
and  that  the  Defendants  must  account  from  the  filing  of  the  information,  and  as  they 
had  taken  the  opportunity  of  insisting  on  thdr  rights  adversely,  they  must  pay  the 
coats  of  the  information. 


[70]  Fbowd  ff.  Bakbb.  Read  d.  Baker.  Mweh  23,  April  16, 1841. 

Pending  a  litigation  in  the  Ecclesiastical  Court,  as  to  the  validity  of  a  will,  a  creditor 
filed  a  bill  for  a  receiver,  &c.  The  alleged  will  being  held  invalid,  an  administrator 
was  appointed  ;  whereupon  another  creditor  filed  a  cross-suit,  and  rapidly  obtained 
a  decrea  The  Plaintiff  in  the  first  suit  was  declared  entitled  to  his  coets  out  of 
the  estate. 

The  Plaintiff  Frowd  was  a  creditor  of  John  C.  Beckett^  who  died  in  Apil  1839. 
On  his  death  a  will  found,  pur^rting  to  affect  the  real  and  personal  estate^  whid 
gave  rise  to  a  suit  in  the  Eoolesiastical  Court. 

In  February  1840,  Frowd  filed  a  creditor's  suit  a^nst  all  the  puties  cbiming 
(fourteen  in  number),  for  a  receiver  pending  the  litigation  in  the  Ecclesiastical  Court, 
and  for  an  account  and  administration  of  the  real  and  personal  estate,  when  a  legal 
personal  representative  had  been  appointed,  (See  De  Feuch^res  v.  Dawes^  5  Beav.  1 10.) 
An  order  for  the  appointment  of  a  receiver  was  made  on  the  27th  of  March  1840; 
but  before  one  had  been  appointed,  and  on  the  13th  of  May  1840,  sentence  was  {m- 
nounced  in  the  Ecclesiastical  Court,  dechuing  an  intestacy;  and  John  Smith,  tbe 
heir  at  law,  was  appointed  administrator.  Frowd,  on  the  same  day,  filed  a  supple- 
mental bill  against  all  the  parties. 

On  the  21st  of  May,  Read,  uiother  creditor,  filed  a  second  creditor's  suit  againat 
John  Smith  alone ;  and  having  got  in  his  ansirer,  obtained  a  decree,  by  consent  on  the 
2d  of  June.   By  these  means  the  first  snit  became  nugatory. 

Frowd,  being  threatened  by  some  of  the  Defendimts  in  his  suit  with  a  notice  to 
dismiss  for  want  of  prosecution,  gave  notice  of  motion  tiut  the  costs  of  all  the  partifls 
to  his  suit  might  be  paid  out  of  vie  estate. 

[77]  Mr.  Pemberton  and  Mr.  Piggott,  in  support  of  the  application. 

Mr.  Kindersley  and  Mr.  Bac^n,  con^  for  the  Defendaut  Smith,  opposed  the 
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ipplicatioa ;  uid  contended,  that  at  all  events  the  other  jpartdes  who  failed  in  their 
liuatjon  ID  the  Ecclesiastical  Court  ought  not  to  hare  their  costs. 
The  other  parties  did  not  appear. 

The  Master  of  thb  Bolls  [Lord  Langdale].  This,  in  substance,  is  an  applica- 
tion to  dtnniss  these  bills  with  costs  of  all  parties,  to  be  paid  out  of  the  estate  of 
Beckett. 

Itiidlwed  that  l^e  bill  was  filed  by  Frowd,  acting  in  collusion  with  the  parties  ' 
who  innstea  on  the  validity  of  the  will  m  the  Eisdesiastical  Court,  and  not  for  the 
porpose  of  administration.  If  that  had  been  established,  it  would  have  been  difficult 
to  ^ow  him  his  costs ;  but  the  allegation  has  not  been  proved.  Where  collusion  is 
allied,  it  ought  to  be  distinctly  proved,  or  be  shewn  from  oiioumstances  leaving  no 
doQK  in  die  mind  of  a  Judge. 

As  the  sentence  in  the  Ecclesiastical  Court  could  not  determine  the  question  as 
to  die  rati  estate,  though  it  afforded  an  important  indication  of  the  validity  of  the 
viU  S8  to  the  real  estate,  I  think  Frowd  cannot  be  considered  wrong,  in  making  the 
dumsnts  on  the  real  estate  parties  to  the  supplemental  InIL 

The  parties  to  the  third  suit  obtained  a  deOTOe  by  so  rapid  a  proceeding,  that  I 
think  they  had  no  right  to  stop  IVowd's  suit  ezoept  on  jMyment  of  his  costs.  The 
oAerride  say,  "  There  is  an  intestacy,  then  why  u  tiie  [78]  estate  to  be  char^ 
vith  the  costs  of  all  the  otber  ehumantsl"  but  Frowd  was  not  wrong  in  bringinjg 
than  here,  though  I  cannot  now  say  whether  they  ought  or  ought  not  to  have  ^eir 
costs. 

I  most  stay  all  the  proceedings  in  Frowd's  suit,  giving  him  his  costs  out  of  the 
«iUta  I  have  felt  some  difficulty  in  dealing  with  the  costs  of  the  other  parties,  and 
I  will  leave  them  to  make  such  application  as  they  may  be  advised,  for  payment  of 
Aseoite  oat  erf  the  estate,  ex  by  Browd. 

Note. — On  the  16th  of  April,  the  case  was  mentioned  on  the  minutes  of  the 
shore  [order,  when  the  point,  by  arrangement,  having  been  disouased,  costs  were 
giren  to  Baker,  a  trustee  and  executor  under  the  alle^d  will,  but  refused  to  Jones 
sod  the  otiier  devisees,  who  had  insuted-  on  its  validity. 


[78]  The  Kisg  of  Hanover  v.  Sir  Henrt  Whkatlst  and  Others. 
ifonA  22,  April  1,  1841. 

Xbt  conmiission  granted  to  cross-examine  PlaintifiTs  witnesses  abroad,  upon  subse- 
qaent  discovery  of  matter  material  for  such  examination;  but,  Held,  tiiat  the 
Plaintaff  could  only  be  allowed  to  re-examine  on  a  special  case  being  made^  and 
^n  only  as  to  matters  not  comprised  in  the  former  interrogatories. 

lorn  of  the  order  in  such  cases. 

Ob  the  examination  of  witnesses  before  the  examiner,  new  interrogatories  may  be, 
from  time  to  time,  exhibited,  for  the  examination  of  the  same  or  other  witnesses ; 
but  teau  in  an  examination  before  Commissifmers,  except  by  leave  of  the  Court 

The  bill  in  this  cause  was  filed  in  August  1839,  but  the  answers  of  the  Defendants 
▼ere  not  filed  until  November  1840. 

The  Defendants  had  notice,  in  November  1840,  that  the  Plaintiff  intended  to 
exsmine  witnesses  in  Hanover,  who  the  witnesses  were,  and  to  what  point  they  were 
to  ^]  be  examined ;  and  they  were  asked  if  they  would  join  in  tiie  commission, 
irbich  they  declined. 

The  commission  for  the  examination  of  the  Plaintiff's  witnesses  accordingly 
iwud,  and  was  executed.  It  was  closed  in  December  1840,  and  was  returned  into 
Coort  in  the  Ist  week  in  January. 

The  role  to  produce  witnesses  was  given  in  January;  but  the  rule  to  pass 
poUieation  had  not  beffli  (dven,  nor  Imd  the  cause  been  set  down  for  hearing. 

_  On  the  18th  td  March  1841  the  Defendants  ^ve  notice  <tf  motion,  tiiat  they 
nigfat  have  a  commission  for  the  examination  of  witnesses  in  Hanover  or  elsewhere, 
ntnmable  without  delay,  to  take  the  cross-examination  of  Mrs.  Charlotte  Bechedorff 
•and  Hiss  Beckedorfi',  two  of  the  witnesses  examined  on  behalf  of  the  Flaintifi^  &c. 
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The  ai^lioatafm  was  sapported  by  the  affidavit  of  the  Defendant's  solicitor,  stating 
that  since  the  executi<Hi  ot  the  said  oommission,  and  the  return  thereof,  be  had 
discovered  new  matter,  which  he  was  advised  and  verily  believed  to  be  material  for 
the  cro8fr«camination  of  the  above-named  Mrs.  Charlotte  Beckedorff  and  Hiss  Sophii. 
Beokedorff ;  and  thi^  such  matter  was  not  discovered  or  known  by  the  deponent  oof 
by  the  Defendant^  as  the  deponent  had  been  informed  and  verily  beliered ;  nor  hiii 
he,  the  solicitor,  nor  the  Defendants,  as  the  deponent  verily  believed,  any  reason  fm 
suspecting  its  existence,  until  after  the  execution  and  return  of  the  afonad 
commission.  V 

That  he  was  advised  that  he  could  not  safely  go  to  a  hearing  in  this  cause  witlMNB 
the  testimony  of  the  above-named  witnesses  on  cross-examination.  V 
'  £80]  Mr.  Wigram  and  Mr.  Wray,  for  the  Defendants,  in  support  of  dfl 
appucation.  J 

Sir  Charles  Wetherell,  Mr.  Pemberton,  and  Mr.  Loftns  Wigram,  for  the  PlauitH 

The  following  authorities  were  referred  to ;  Beames's  Orders,  30,  Tmhot  v.  — M 
(8  Tes.  314),  CampbeU  v.  Sctmgal  (19  Yes.  662),  Carter  v.  Drmer  (2  Sim.  62),  BondM 
Band  (4  Sim.  618),  Ftnighan  v.  WorraU  (3  Mad.  322),  The  Ihan  of  Ely  v.  WmM 
(2  Atk.  189),  The  Dean  of  Ely     Stewaii  (2  Atk.  44),  &mUh  v.  Biggs  (6  Sim.  391).  1 

The  points  principally  discussed  were,  first,  as  to  the  terms  of  the  order ;  aeocmdl 
whether  the  Defendants  might  cross-examine  on  new  matter ;  and,  Airdly,  whed 
the  Plaintiffs  were  to  be  at  liberty  to  re-examine  the  witnesses. 

The  Master  of  the  Rolls  [Lord  Langdale],  Since  this  case  was  last  mentioM 
I  have  caused  the  registrar's  book  to  be  searohea,  and  have  obtained  copies  of  ssw 
orders,  by  which  new  oommissiona  for  the  examination  of  witaieases  have  hi 
directed  to  be  issued. 

The  order  in  Cam^U  v.  Scougall,  as  it  was  at  first  pronounced,  is  the  oalj  a» 
the  form  of  which  is  applicable  to  the  present  application.  (1) 

In  CmnpbeU  v.  SctrngaU  the  application  was  by  the  Defendant,  to  aapiwess  X 
depositions  taken  at  L^hom  (81  j  on  the  behalf  of  the  Plaintiff.  The  ovder  ii 
was  at  first  pronounced  was,  "That  the  Defendants  be  at  liberty  to  sue  out  a  n 

(1)  Extract  fboh  Order  in  CamfbeU  t.  Seeugall  (19th  January  1816) : — That  t 
Defendants  be  at  liberty  to  sue  out  a  new  commission  for  the  cross-exami  nation 
the  Plaintiff's  witnesses  at  Leghorn,  returnable  without  delay ;  but  they  are  not 
examine  any  new  witnesses  under  the  said  commission.  But  in  case  the  « 
Plaintiffs  witnesses  shall  not  attend  to  be  cross-examined,  having  due  notice,  the  ■ 
Defendants  are  to  be  at  liberty  to  make  or  cause  to  be  made  affidavits  before  t 
proper  authorities  at  Leghorn  to  prove  their  refusal,  and  also  to  prove  that  the  a 
jPlaintiffs  witnesses  attended  to  complete  their  evidence  for  the  said  Plaintiffs  un 
the  said  former  eommission  in  tills  cause,  after  notice  from  the  said  Defendants  d 
they  intended  to  cross-examine  such  witnesses  and  to  prove  that  the  Defenduita 
that  time  were  prepared  to  cross-examine  tiiem,  the  said  Fhuntifi^  by  their  counl 
consenting  that  suen  affidavits  shall  be  read  at  the  trial  of  the  action  at  law ;  and  I 
Plaintiffs  are  to  be  at  liberty  to  make  or  cause  to  be  made  affidavits  explanatoir 
contradictory  on  their  part  respecting  the  same  matters,  which,  by  consent,  are  n 
wise  to  be  read  at  the  said  trial,  without  the  Defendants  objecting  thereto  ;  and  ai 
party,  before  making  any  such  affidavits,  is  to  give  to  the  other  party  a  copy  <A  \ 
affidavits  so  to  be  meude ;  and  the  Commissioners  to  be  named  in  such  commission ; 
to  be  at  liberty,  if  necessaiy,  to  swear  one  or  more  inteipreter  or  interpreters,  i 
And  it  is  ordered  that  the  Plaintiffs  clerk  in  Court  do,  within  six  days  after  do( 
hereof,  join  and  strike  Commissioners'  names  with  the  Defendant's  clerk  in  Court) 
in  default  thereof  that  the  Defendants  be  at  b'berty  to  take  out  such  commisafa 
directed  to  their  own  Commissioners.  And  the  sud  new  commission  is  not  t»: 
directed  to  any  of  the  Gommissionov  named  in  the  former  oommission,  a>^  ten  di 
notice  of  the  execution  of  such  commission  to  any  two  of  the  Plaintiff'a  G( 
misnoners,  in  case  the  Plaintiff  join  in  such  oommission,  is  to  be  deemed  good  not 
to  the  Plaintiffs.  And  it  was  ordered  that  the  depositions  of  the  witnesses  alreai 
examined  be  kept  close.  And  the  Defendants  are  to  state  upon  affidavit  the  nan 
of  the  witnesses  they  mean  to  cross-examine,  and  to  undertake  to  cross-examine  Bad| 
witnesses. 
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eommisKKHi  for  the  cross-ezamiDation  of  the  Plaintiff's  witnesses  at  Leghorn,  return- 
able without  delay,  but  they  are  not  to  examine  any  new  witness  under  the  said 
commission ;  and  the  [82]  CommissioDers  to  be  named  in  such  commission  are  to  be 
at  Ubei^,  if  necessary,  to  swear  one  or  more  interpreter  or  interpreters  to  interpret 
the  oal^  and  interrogatories  to  be  made  use  of  on  sooh  commission  to  such  witness  or 
witnesses,  as  may  not  be  able  to  spwk  the  English  kngoage,  wd  to  internet  the 
deposititm  or  depositions  of  such  witness  or  witnesses  who  cannot  speak  the  English 
lingiuige  into  the  English  language.  And  it  is  ordered,  that  a  clause  be  inserted  in 
the  said  oommisnon  for  that  purpose;  and  it  is  ordered  that  the  Plaintiff'B  clerk  in 
Crart  do^  within  six  days  after  notice  hereof,  join  and  strike  Gommiasioners'  names 
witii  the  Defendant's  clerk  in  Court,  or  in  default  thereof,  that  the  Defendants  be  at 
Uherty  to  take  out  such  commission  directed  to  their  own  Commissioners ;  and  ten 
days'  notice  of  the  execution  of  such  commission,  to  any  two  of  the  Plaintiff's 
Cnnmissioners,  in  case  the  Plaintiffs  join  in  such  commission,  is  to  be  deemed  good 
DOtiee  to  the  Plaintiffs.  And  it  is  ordered  that  the  depositions  of  the  witnesses 
ilnady  examined  be  kept  close,  aad  the  Defendants  are  to  state  upon  affidavit  the 
HUM  ot  the  witnesses  they  mean  to  croas-ezamine,  and  to  undertake  to  cross- 
czandne  such  witnesses." 

Aftwwardfl,  on  application  to  vary  the  minutes  of  the  order,  some  special  clauses 
wa%  by  eonsent^  oraered  to  be  made,  to  the  effect,  that  in  case  the  said  Plaintiff's 
witoesaes  should  not  attend  to  be  cross-examined,  having  due  notice,  the  aaid 
Defendants  were  to  be  at  liberty  to  make  or  cause  to  be  made,  affidavits  before  the 
noper  authority  at  Leghorn  to  prove  their  refusal,  and  also  to  fnrove  that  the  said 
PiuDtalTs  witnesses  attended  to  complete  their  evidence  for  the  said  Plaintiff  under 
the  said  former  commission  in  this  cause,  after  notice  from  the  said  Defendant  that 
they  intended  to  cross^xamine  such  witnesses ;  and  to  prove  that  the  [831  Defendants 
at  that  time  were  prepared  to  cross-examine  them,  the  said  Plaintiffs  by  their  counsel, 
enueoting  that  such  affidavits  should  be  read  at  the  trial  of  the  action  at  law ;  and 
the  Plaintiffs  were  to  be  at  liberty  to  make  or  cause  to  be  made  affidavits  explanatory 
or  contradictory,  on  their  part,  respecting  the  same  matters,  which,  by  consent,  were 
likewise  to  be  relad  at  the  said  ta>ial,  without  the  D^eodants  objecting  thereto ;  and 
sach  party  before  making  any  audi  affidavit^  was  to  ^ve  the  other  party  a  eopy  <rf 
thea^lavU  ao  to  be  macto.  And  further,  that  die  said  new  oommiaaion  was  not  to 
be  directed  to  any  of  the  Gommiacdonera  named  in  the  former  commiaaion. 

I  think  that  this  order  as  originally  made,  affords  a  precedent  for  the  order  to  be 
made  on  the  present  occasion. 

But  it  is  desired,  on  the  behalf  of  the  Plaintiff,  that  he  may  have  leave  to 
rMxamine  his  witnesses  upon  the  former  interrogatories,  or  upon  new  interrogatories 
lo  be  exhibited  at  the  execution  of  the  commission  to  be  now  issued. 

By  Order  68  of  Lord  Bacon,  the  examination  of  witnesses  was  to  be  on 
interrogatoriea  anne»d  to  or  inclosed  in  the  commission.  (Beunes's  Ord.  30.)  But 
afterwards  it  became  a  general  practice,  by  consent,  to  examine  the  witnesses  on 
interrogatories  exhibited  to  the  Commissioners  on  opening  the  commission.  (Curs.  Cbjd. 
243,  Gilb^  For.  Bom.  126.)  And  in  the  oath  to  be  taken  by  the  Commissioners, 
brfore  acting  in  the  commiaaion,  it  is  expresaed  that  they  are  to  examine  on  the 
iatern^atoriea  then  ]>roduoed  and  left  with  them.   (Beames,  328.) 

[84]  Since  this  time  the  practice  has  been  to  produce  the  interrogatories  to  the 
Commissioners  at  the  time ;  and  it  seems,  that  in  the  case  of  Campbell  v.  Seougal 
(19  Ves.  554),  Lord  Eldon  was  erroneously  iuformed  by  counsel  that  it  was  the 
practice  to  feed  the  Commissioners  with  fresh  interrogatories  from  time  to  time.  (See 
Andrem  v.  Broum,  Prec.  Ch.  387.) 

On  examination  of  witnesses  before  the  examiner,  new  interrogatories  may  Iw, 
from  time  to  time,  exhibited  before  the  examiner  for  the  examination  of  the  same  or 
other  witnesses,  up  to  time  of  publication ;  and  for  the  examination  of  witnesses 
before  Commissiouera,  by  leave  of  the  Court,  new  commiseions  may  be  issued  at  the 
tDstanee^  or  new  interrogatories  may  be  exhibited  on  the  behalf  of  persons,  who  mighty 
with  pr^r  diligenoe  and  attention,  have  examined  their  witnesses  on  the  execution 
d  the  fint  ecmimissioD. 

On  such  occasions  the  Court  may  adopt  such  precautions  as  may  be  thought 
proper  according  to  the  circumstances  of  the  case. 
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In  Coventry  t.  Coventry  (I  Dickens,  25)  it  was  referred  to  the  Master  to  settle 
interrogatories,  and  make  them  extend  "so  £ar  as  Daturally  and  inY>per1y  arises  bm 
the  matters  in  issue,  and  no  further." 

In  this  case,  all  that  is  aaked  is  leave  to  cross-examine  witnessea  already  examined 
by  the  Plaintiff ;  and  in  the  absence  of  any  specif^  case,  I  do  not  think  it  necessary 
or  right  to  do  mora  than  make  an  order  similar  to  that  which  was  made  in  Cem^pbdl  t. 
Scougall. 

[86]  I  do  not  think  that  it  would  be  oonsistent  with  the  practice  of  the  Court,  or 
the  principles  upon  which  it  acts  in  such  cases,  to  permit  the  Plaintiff  to  r&^xamiiM 
his  witnesses-in-ehief  to  the  interrogatories  ahready  exhilnted.  But  it  appears  to 
that  the  Plaintiff  is  eatitied,  upon  a  special  case,  to  exhibit  new  interrogatories  fm  d» 
examination  of  other  witnesses  as  to  any  matters  in  issue  in  the  cause,  and  even  Ew 
the  examination  of  the  same  witnesses  to  matters  in  issue  in  the  caose,  wfaidi  wore 
not  comprised  in  the  former  interrogatories. 

If  any  such  special  case  were  made,  the  commission  would  not  be  merely  for  tlie 
cross-examinatioa  of  the  PlaintifTs  witnesses,  but  for  a  commission,  in  which  Plaintafi 
and  Defendants  being  jointlr  interested,  the  object  would  have  to  be  so  stated,  and 
the  expenses  to  be  borne  in  the  usual  way. 

If  DO  such  special  case  be  made,  I  think  that  the  order  must  be  such  as  wa 
pronounced  in  Campbell  v.  SeougdU,  before  the  special  directions  were  introduced  by 
consent  of  parties. 

Form  of  Order. — The  following  was  the  order  drawn  up  in  this  case : — 
That  the  Defendants  Sir  Henry  Wheatley  Thomas  Wood  and  Her  Majesty's 
Attomey-Qeneral  be  at  liberty  to  take  out  a  commission  for  the  cross-examinataon  of 
Charlotte  Beckedorff,  widow,  and  Sophia  Beckedorff,  spinster,  in  the  kingdom  <i 
Hanover,  returnable  in  five  weeks  from  the  date  hereof  (the  said  Charlotte  B^kedorff 
and  Sophia  BeckedoriF  having  been  already  examined  as  witnesses  for  the  Plaintiff 
under  the  commission  sued  out  by  him),  and  the  Plaintiffs  clerk  in  Court  is  to  be  st 
liberty,  in  six  days  after  notice  hereof,  to  join  and  strike  Commissioners'  names  with 
the'  said  Defendants'  clerk  in  Courts  or  in  default  thereof  the  said  Defendants  are  to 
be  at  liberty  to  take  out  such  commission  directed  to  their  own  Commiasioners.  And 
it  is  ordered,  [8^ that  the  said  Defendants,  and  also  the  Plaintiff  in  case  he  shall 
join  in  the  said  Defendant's  said  eommianon,  be  at  liberty  to  name  eig^t  Camnis- 
sioners  on  each  side,  with  liberty  for  each  side  to  strike  oat  four  of  them.  And  it  ii 
ordered,  that  the  Defendants  also  he  at  liberty  to  take  out  a  duplicate  of  sodh 
commission.  And  in  case  the  Plaintiff  shall  jom  in  such  commission,  he  is  to  be  st 
liberty  to  take  out  a  duplicate  thereof.  And  it  is  ordered,  that  fourteen  days'  notice 
of  the  execution  of  the  said  commission  to  the  Plaintiffs  Commissioners,  or  any  tvo 
of  them,  be  deemed  good  notice  to  the  said  Plaintiff.  And  the  said  CommisBionen, 
after  they  have  entered  on  the  execution  of  the  said  commission,  are  to  be  at  liber^ 
to  swear  one  or  more  interpreter  or  interpreters  upon  his  or  their  oath  or  oatbi, 
solemnly,  well  and  truly  to  interpret  the  oath  or  oaths,  and  interrogatories  wfaid) 
shall  be  administered  and  exhibited  to  such  witness  or  wilaiesses  who  do  not  understand 
the  English  language,  into  the  language  of  such  witness  or  witnesses,  and  also  to  inter 
pret  their  respective  depositions  U^en  to  the  said  interrogatories,  out  of  the  language  of 
such  witness  or  witnesses  into  t^e  English  langua^ ;  and  to  return  such  depositioiii 
in  the  English  language,  and  to  keep  such  depositions  secret  until  publication  sbaU 
duly  pass  in  this  cause.  And  the  said  Commissioners  are  to  certify,  in  what  manner 
they  administered  the  oath  or  oaths  to  such  witness  or  witnesses  respectively,  th*t 
shall  be  examined  under  the  said  commission,  who  cannot  understand  or  do  not 
speak  the  English  language.  And  it  is  ordered,  that  the  Defendants  do  pay  Uie 
Plaintiffs  costs  of  and  relating  to  this  application,  and  of  the  said  commission,  and 
the  execution  thereof,  including  the  costs,  travelling,  and  other  expenses  of  the 
Plaintiff's  Commissioner  and  solicitor  going  from  this  country  to  Hanover,  and 
returning,  attending  the  execution  of  the  said  commission,  such  costs  and  expenses  to 
be  taxed  by  the  iEtSister  in  case  the  parties  differ  about  the  same.  But  this  is  to  be 
without  prejudice  to  the  Phuntiff's  right  to  enter  his  rule  to  pass  publication,  and  to 
set  down  the  cause  for  hearing  in  ^e  same  manner  as  if  this  order  had  not  been 
made. 
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[87]   In  re  Congreve.   April  1,  1841. 

The  Aster's  certificate  on  taxation  of  costs  cannot  be  questioned  without  the  special 
leave  of  tbe  Court,  to  be  obtained  by  petition,  setting  forth  the  grounds  of  com- 
plaint, and  the  charges  alleged  to  be  erroneous. 

Principles  on  which  the  Court  acts  in  permitting  a  review  of  such  certificate. 

The  Master,  on  evidence  before  him,  allowed  a  few  items  on  the  taxation  of  a 
solicitor's  bill  for  business  as  to  which  there  was  a  conflict  whether  the  solicitor 
had  authority  to  perform  it.  Heldt  that  this  was  not  a  sufficient  reason  for  per- 
mitting a  reiview  of  the  taxation. 

Ob  petitioa  for  liberty  to  file  exoeptions  to  the  Master's  certificate  of  taxation,  the 
(xMirt  will  sometimes  decide  the  point  in  dispate  without  putting  the  parties  to  file 
their  exceptions. 

This  was  a  petition,  by  a  client,  for  liberty  to  file  exceptions  to  the  Master's 
report  on  t^e  taxation  of  his  solicitor's  bill  of  costs :  on  the  ground  that  the  Master 
kid  allowed  certain  charges  for  business,  which,  the  Petitioner  alleged,  the  solicitor 
had  no  authority  to  do. 

Mr.  Aoderdon,  in  the  absence  of  Mr.  Pemberton,  in  support  of  the  petition, 
contended  that  this  was  a  proper  case  for  review,  and  had  been  orou^t  forward  in  a 
proper  form ;  and  further,  that  the  Court  seeing  the  error,  would  now  correct  it, 
iriUiout  putting  the  Petitioner  to  the  e^wnce  of  filing  exceptions. 

Mr.  cethelland  Mr.  Bird,  for  the  Respondent,  contended  that  the  case  of  the 
Petitiooer  involved  no  question  of  principle ;  and  they  adverted  to  the  great  tronble 
and  inconvenience  to  which  the  Court  would  be  subject,  if  the  items  of  a  solicitor's 
hS\  were  to  be  gone  through  in  open  Court,  Alscp  v.  Lord  Oxford  (1  MyL.  &.  K.  664), 
Feitbm  v.  CriekeU  (3  Mad.  496),  and  Shewell  v.  Jmus  (2  S.  &  St.  170),  were  cited. 

Thx  Master  op  the  Rolls  [Lord  Langdale].  If  anyone  supposes  that  a  Judge 
sitUng  here  has  a  right  to  refuse  to  entertain  a  question,  because  it  may  be  very 
^obleeome  and  occupy  a  great  deal  of  time  [88]  the  notion  cannot  be  too  soon 
Hvrectod.  The  duty  of  the  person  sitting  here  is,  to  attend  to  those  matters  which 
eome  under  his  jurisdiotion,  with  all  the  attention  in  his  power,  and  give  all  the  time 
that  is  |Ht>perly  required  for  their  due  consideration  and  investigation.  I  apprehend 
there  can  be  no  doubt  in  anybody's  mind  on  that  point,  and  I  cannot  therefore  attend 
to  the  opposite  argnment. 

I  eoDceive  it  to  be  estaUiahed,  as  a  general  rule,  that  the  Master's  certifioate  of 
costs  is  final,  and  not  to  be  questioned  without  the  special  leave  of  the  Court  That 
special  leave  is  to  be  obtained  by  means  of  a  petition,  setting  forth  the  grounds  of 
complaint,  and  also  stating  the  particular  charges  which  are  alleged  to  be  erroneous. 
%*heD  that  petition  comes  before  the  Court,  it  will  judge  of  the  grounds  of  complaint 
which  are  alleged ;  and,  as  truly  stated  in  argument  in  this  case,  if,  upon  the  dis- 
ca8si<H),  the  grounds  of  complaint  appear  to  he  sufficient,  it  is  usual  for  tbe  Court 
itself  to  examine  and  decide  upon  the  items  (see  2  Smith's  Pr.  353 ;  Bussell  r. 
BvAanan,  9  Sim.  172 ;  AUomeif-Generai  v.  Ih-apers'  Company,  4  Beav.  305) ;  but  this  is 
not  an  universal  course  of  proceeding,  it  being  quite  open  to  the  Court  to  give  the 
Utre  which  is  asked  to  file  exceptions,  and  to  wave  those  exceptions  to  the  ordinary 
coarse  of  inquiry  and  determination. 

With  respect  to  the  grounds,  of  complaint  which  are  held  to  be  sufficient  to  induce 
tibe  Court  to  open  the  Master's  finding  (and  that  is  the  material  matter  to  be  con- 
ndered  here)  they  are  in  general  language  expressed  in  the  case  of  Akop  v.  Lord 
Oxford ;  and,  as  far  as  the  general  rule  is  concerned,  I  have  certainly  not  heard  that 
those  ^unds  have  been  improperly  stated :  they  [8^1  are  perhaps  stated  somewhat 
too  nunutely,  perhaps  without  those  qualifications  which  it  would  have  been  more 
prudent  to  add  to  them ;  but  the  general  grounds  are  there  stated,  in  the  manner  in 
which  I  think  they  are  ordinarily  acted  upon. 

What  is  generally  understood  of  the  matter  is  this,  that  it  must  be  shewn  that 
tha«  has  been  an  erroneous  prindple  upon  which  the  Master  has  acted ;  that  he  has 
been  guided  by  some  error  en  hiw  or  of  equity,  or  by  his  notion  of  some  general  rule, 
upon  which  he  thought  he  ought  to  act.   Now  I  am  not  prepared  to  say  tuit  tiie  Court 
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ean  refuse  attention  to  a  case,  merely  because  it  does  not  come  within  those  gencnl 
exjiressions.  In  lui^  case,  not  otherwise  provided  for  by  Act  of  Parliament,  I  should 
hesitate  very  much  indeed  before  I  laid  it  down  as  a  general  rule,  that  there  was  any 
decision  by,  or  an^  proceeding  before,  the  Master,  which  the  Court  had  not  juris- 
diction and  authority  to  enquire  inta  Taking  it  to  be  so,  and  that  there  may  be 
exceptions  to  a  proposition  so  general  as  that  which  was  lud  down  by  Sir  Jdm 
Leacn,  in  that  case,  the  Court  must  be  well  satisfied  that  there  are  sufficient  groundi 
alleged  for  an  exception,  before  it  will  deviate  from  the  general  rule. 

The  real  question,  therefore,  is,  whether  there  is  anything  in  this  case  which 
ought  to  take  it  out  of  the  general  rule.  Kow  what  is  the  complaint  here  ?  It  is 
simply  this,  that  the  Master  has  allowed  charges  with  respect  to  business,  which  the 
party  alleges  he  did  not  authorise  the  solicitor  to  do ;  that  is,  I  think,  the  sim|de 
ground  of  complaint  here ;  there  is  nothing  else.  The  Master  has  received  evidence 
upon  the  point  in  discussion  between  the  parties,  which  evidence,  from  the  mere 
statement  of  it  which  I  have  had  at  the  Bar,  [90]  may  seem  to  have  well  justified  the 
conclusion  to  which  he  came.  But  here  are  a  few  items  in  a  solicitor's  bill  charged 
for  bunness,  which  it  is  alleged  on  the  one  aide  was  autiiorised,  and  on  the  ouer 
side,  that  it  was  not,  In  respeot  of  this  the  Master  has  received  and  decided  apoa 
all  the  evidence  produced  before  him ;  and,  considering  the  nature  of  this  case,  it 
does  not  appear  to  me  to  form  an  eiroeptioD  to  that  whii^  I  consider  to  be  the 
genera]  and  established  rule  of  this  Court  as  to  these  matters;  I  must  therefon 
dismiss  this  petition  with  costs. 


[90]   Stubbs  v.  Sabgon.   MarA  25,  1840 ;  Jain.  11,  J%Ay  30,  Avgud  10,  1841. 

A  purchaser  under  the  Court  not  being  able  to  obtain  an  account  book  delivered  over 
to  him,  to  which  he  was  entitled  under  his  contract,  brought  an  action  of  trovo' 
a^nst  some  parties  to  the  cause.   He  was  restrained  by  injunction. 

Motion  by  purohaser  under  the  Court,  for  a  reference  to  inquire  whether  it  would 
benefit  the  parties  that  the  contract  should  be  rescinded,  on  the  ground  that  tli« 
executor  had  stated  he  was  unable  to  comply  with  t^e  conditions,  held  irregular. 

Order  held  irregular,  first,  on  the  ground  of  its  having  been  made  and  pasud 
without  due  notice  to  the  other  parties  to  the  cause ;  and,  secondly,  as  vtA 
specifying  the  evidence  on  which  it  was  grounded. 

An  executor,  who  was  under  an  obligation  to  deliver  a  book  to  a  purchaser  under  the 
Court,  made  asi  affidavit  that  it  was  lost.  Held,  that  the  purchaser  was  not  bound 
by  that  affidavit,  but  waa  entitled  to  an  enquiry  before  the  Master. 

John  White,  having  become  the  purchaser  of  the  book  debts  owing  to  the  testatrix 
Elizabeth  Ives  deceased,  was  entitled,  as  a  condition  of  his  purchase,  to  have  delivered 
to  him,  amongst  other  documents,  the  day  book  and  ledger  of  the  testatrix  and  her 
late  partners;  John  White  having,  with  the  assistance  «  John  James  Hoiner,  paid 
his  purcfaase-mone^  into  Court,  but  being  unable  to  obtain  possession  of  the  books, 
commenced  an  action  of  trover  against  G«orge  Sargon  and  others  (the  ezecnton)  for 
the  recovery  thereof. 

[91]  The  purchase  had  not  been  completed. 

Dec.  5,  1839.    Mr.  Spence,  on  beh^  of  the  Defendants  at  law,  now  moved  to 
restrain  the  proceedings  in  the  action. 
Mr.  James  Campbell,  contriL 

The  Master  of  the  Rolx^  said  that  the  proceeding  was  most  irregular,  and  he 
granted  the  injunction  restraining  White  from  proceeding  in  the  action.  It  was  also 
ordered,  br  arrangement,  that  the  day  book  and  ledger  of  the  testatrix  and  her  late 
partners  should  be  forthwith  given  up  to  White  by  Gleorge  Sargon  and  Sarah  his 
wife,  George  Fuller,  John  Henry  Padbury,  and  Edward  Ives  Fuller. 

Mardi  26,  1840.  John  James  Homer,  having  supplied  White  with  die  money 
which  White  paid  into  Court,  in  respect  of  his  purchase,  it  was,  on  the  19th  a 
December  1839,  agreed  between  White  and  Homer  that  Homer  should  become  the 
equitable  assignee  of  White's  interest  in  the  debts. 

The  day  hook  not  having  beien  delivered,  pursuuit  to  the  order  ot  Uie  5th  of 
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CsMmber,  and  it  having  been  stated  hv  Sareon  to  hare  been  loet^  s  motion  was  made 
CD  tlw  behalf  of  Hornw  and  White  that  the  above  order  might  be  rewiDded ;  that 
the  Defendanta  mi^ht  be  ordered  to  pay  into  Conrt  some  of  the  bot^  debts,  alleged 
to  have  been  received  by  them ;  ana  that  it  might  be  referred  to  the  Master  to 
iuqoire,  whether  it  would  not  be  beneficial  to  the  parties  in  the  cause  that  the 
contract  for  sale  of  book  debts  should  be  rescinded. 

Mr.  C,  P.  Cooper,  in  support  of  the  motion. 

n)2]  Mr.  Spence,  corUri. 

The  Master  of  the  Bolls  [Lord  Langdalel.  The  purchaser  has  been  merely 
mf<mDed  that  the  book  has  been  lost :  that  may  be  inaccurate.  He  is  entitled  to  the 
dif-book,  and  has  a  right  to  enforce  the  order  of  the  5th  of  December,  and  if  it 
cunot  be  delivered,  he  may  possibly  have  a  right  to  rescind  the  contract,  and  all  the 
poeeedingB  foanded  on  it ;  bat  that  is  not  now  the  question.  He  asks  to  set  aside 
Hm  order  oi  December  alone,  and  leave  all  the  other  orders  standing.  This  cannot 
fBK&ILy  be  done. 

As  to  the  reference  to  the  Master,  nothing  can  be  more  extraordinuy  than  that  a 
Teodee  should  ask  for  a  reference,  whether  it  would  be  beneficial  to  the  parties  in  the 
cause  that  the  contract  should  be  rescinded.  The  purchaser  has  no  right  to  propose 
SDf  such  thing.    The  moti<»i  must  therefore  be  refused  with  costs. 

Jan.  11,  1841.  On  the  30th  of  July  in  the  same  year,  on  the  application  of 
Homer  and  White,  and  with  the  consent  of  the  executors  Sargon  and  wife,  Oeorge 
Fuller,  J.  H.  Padbury,  and  Edward  Ives  Fuller,  an  order  was  made  that  White  should 
be  dischaiged  from  his  purchase ;  and  that  out  of  the  sum  of  £213,  lOs.  8d.  paid  into 
Court  on  account  of  the  purchase,  the  sum  of  £65,  15s.  5d.,  received  on  account  of 
the  debts,  and  ;£15  agreed  to  be  paid  for  costs,  making  together  £84,  15s.  5d.,  should 
bs  piid  to  Sargon  and  wife,  George  Fuller,  J.  H.  Padbury,  and  Edward  Ives  Fuller ; 
sod  that  the  residue  of  the  same  sum  of  £213,  10s.  8d.,  being  £128,  IGs.  3d.,  should 
be  paid  to  Horner;  and  the  order  was  to  be  without  prejudice,  as  regarded  the 
otber  parties  to  the  cause,  to  the  question  [93]  how  or  by  whom,  their  costs  of  the 


The  order  was  made  with  the  consent  of  Sargon  and  wife,  George  Fuller,  J.  H. 
PadbuiT,  and  Edward  Ives  Fuller ;  and  the  money  was  paid  out  of  Court  socordingly. 
The  order  was  made  and  passed  without  due  notice  to  some  other  parties  to  the  cause, 
tod  after  others  had  stated  their  intention  to  oppose  it,  and  without  making  proper 
provision  for  their  costs.  When  drawn  up  no  affidavit  of  service  on  the  other  parties, 
BO-  any  consent  on  their  part  was  produced  to  the  registrar. 

Mr.  Pemberton  and  Mr.  Tennant,  on  behalf  of  Cookes  and  wife,  one  of  the  thirty- 
ax  residuary  legatees,  moved  to  disohaige  the  order  of  the  30^h  of  July  1840. 
(3  Beavao.  408.) 

Mr.  C.  P.  Cooper,  wn/nk,  contended  that  executors  alone,  who  were  ^e  vendors, 
kd  a  right  to  appear  at  the  hetuing  of  the  motion  of  the  30th  July  1840. 

The  Master  op  the  Roll£  [Lord  Langdale].  I  do  not  impute  sjiy  intention  of 
obtaining  an  order  by  surprise  ;  but  when  two  parties  agree  on  an  order,  it  cannot  be 
dnwn  up  in  the  absence  of  other  interested  parties  who  have  stated  their  intention 
to  oppose  it  This  is,  of  itself,  a  sufficient  ground  to  discharge  the  order.  There  are 
other  irregularities.  The  order  does  not  state  the  evidence  on  which  it  was  grounded  ; 
sod  if  it  had  been  taken  on  the  non-appearance  of  some.of  the  puti^,  upon  production 
<A  an  affidavit  of  service  of  the  notice  of  motion,  the  order  should  not  have  varied 
trom  the  notice  of  motion ;  for  a  party  served  may  absent  himself,  not  objecting  to 
so  order  in  the  terms  of  the  [MQ  notice,  but  objecting  to  any  variation  in  it  The 
ttder  mast  be  disobarged ;  and  the  monies  paid  out  of  Court  be  paid  ba^  again, 
and  the  coets  of  Cookee  and  wife  must  be  paid  by  Homer, 

Avgud  10.  The  money  was  accordingly  repaid ;  and  it  was  now  moved,  on  behalf 
of  John  James  Horner,  that  he  might  be  8ubstitut»i  for  John  White,  aa  purchaser  of 
the  book  debts,  and  that  the  day-book  might  be  delivered  up  to  him. 

The  Masteb  of  the  Roli^  I  think  that  if  the  contract  be  a  contract  which  can 
now  be  performed.  Homer  is  entitled  to  be  substituted  for  White  as  purchaser ;  but 
Homer  insists  that  the  contract  cannot  be  performed  without  the  delivery  up  of  the 
day-book,  which  he  accordingly  requires.  Cookes  and  wife  and  other  persons 
intossted  in  the  purdiase-money  insist  that  the  contntet  ought  to  be  performea  j  and 
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agree  with  Horner  in  Seeing  that  the  executors  can  and  ought  to  produce  and  delmr 
up  the  day-book;  vhilet  wa  ezeoutore  say,  that  the  day-book  is  really  lost)  and  em- 
not  now  be  produced,  and  that  the  eontraict  cannot  be  performed  unlesB  the  ddiTe7 

up  of  the  books  be  dispensed  with. 

The  important  question  is,  whether  it  ia  not  in  the  power  of  the  executors 
to  produce  and  deliver  up  the  day-book.  If  they  can,  I  think  that  an  order  ought  to 
be  made  in  conformity  with  the  notice.    If  they  cannot,  no  order  should  be  made. 

Mr.  Sargon  has  made  an  affidavit  stating  that  the  book  is  lost^  and  cannot  dow  be 
found  ;  but  I  think  that  the  parties  are  not  bound  by  that  affidavit ;  and  that  if  [96] 
they  desire  it,  they  are  entitled  to  an  inquiry,  whether  the  executors  are  able  to 
produce  and  deliver  up  the  day-book ;  with  Hberty  for  the  Master  to  state  ^edil 
circumstances. 

[96]   Wabbxm  V,  Buck.   {Ex  iMume.)  April  17.  1841. 

A  suit  was  instituted  by  a  husband  and  wife,  and  a  decree  made  thwdn.  It  after 
wards  appeared  that  the  property  in  question  was  limited  to  the  wife's  separate  use. 
Held,  upon  a  petition  of  the  wife  by  a  next  friend,  that  the  objection  (rf  misjoindor 
could  not  be  then  taken  advantage  of  by  a  Respondent  who  was  not  an  aoooantiiig 
party. 

The  bill  was  -filed  in  March  1631,  by  a  husband  and  wife  as  Go-plaintiffa.  A  decree 
was  made  in  the  cause  in  March  1833 ;  and  the  cause  was  heard  on  foither  dirsetioD 

in  March  1837. 

A  petition  was  now  presented  by  the  wife,  by  a  next  friend,  stating  the  testetor'i 
will,  whereby  it  appeared  that  the  {ffoperty  in  question  was  given  to  tae  wife  fm  her 
separate  use. 

Mr.  Koe,  for  the  Petitioner. 

Mr.  Steere,  for  the  Defendant  Robert  Ballinger. 

It  was  objected  that  the  record  was  incorrectly  framed,  inasmuch  as  the  husband 
and  wife  were  joined  together  as  Co-plaintifis.  frake  v.  Parker  (2  Keen,  59)  was  cited 
on  the  point 

The  Master  of  the  Bolls  [Lord  Langdale]  said  that  he  had  repeatedly  hid 
occasion  to  consider  this  point ;  and,  inasmuch  as  Robert  fiallinger,  the  RespcoideDt 
in  the  present  case,  was  not  an  accounting  party,  he  should  mi^e  the  order. 


[06]  Jones  9.  Powell.  April  34, 1841. 

Trustees  of  an  under-lease  of  church  property  authorised  to  talra  steps  to  ohttiB  t 
clause  for  compensation  for  their  tenant  right  of  renewal  inserted  in  an  Actpendiif 
in  Parliament,  to  make  a  new  street,  which  would  require  part  of  the  propwty. 

The  testator  was  entitled,  as  under-lessee,  to  some  leaseholds,  held  for  three  Un^ 
under  the  Bishop  of  Winchester,  and  he  devised  his  interrat  therein  to  bnstee^  ii 
trust  for  his  son,  an  infant,  for  life,  with  remainder  over. 

A  decree  had  been  made  for  carrying  the  trusts  of  the  will  into  execution. 

The  trustees  now  presented  a  petition,  stating  that  it  was  customary  for  the  bishop 
to  renew  the  leases,  from  time  to  time,  on  the  death  of  the  eeslui  qw  vies,  and  for  Uu 
original  lessees  Uiereupon  to  arant  new  leases  to  their  tenant  on  similar  trams  sod 
covenants  as  in  their  former  leases ;  and  that  the  Petitioners  were  bound  by  the 
covenants  in  the  lease  granted  to  their  testator  to  pay  their  portion  of  tAxe  fines  ps^ 
able  by  their  lessors  on  renewal  to  the  bishop.  It  stated  also  that  largo  sums  a 
money  had  been  laid  out  on  the  property  in  the  expectation  of  a  renewal. 

The  petition  further  stated  that  a  bill  was  depending  in  Parliament  for  makiii| 
a  new  street  in  the  neighbourhood  of  the  property,  and  that  part  thereof  wu 
comprised  in  the  schedule,  and  liable  to  be  purchased,  and  that  no  compensatioD  w 
by  the  bill  directed  to  be  given  for  the  tenants'  right  of  renewal ;  and  that  the 
Petitioners  were  anxious  to  obtain  .a  clause  inserted  in  the  lull,  giving  the  ownen 
the  property  liable  to  be  purchased,  compensation  fw  t^eir  tenant  ri^t  of  renewsL 
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p7]  Tbe  bill  being  now  before  a  Committee  of  the  House  of  Commons,  the 
Petitioners  prayed  that  tbe^  mi^ht  be  authorised  to  take  such  steps  as  might  be 
neoessaiy  for  obtaining  the  insertion  of  a  clause  of  compeDsation  in  tbe  bill,  and  to 
protect  the  interest  of  the  parties  beneficially  entitled  to  the  property. 

Mr.  Pemberton,  in  support  of  the  petition. 

The  Mastkb  of  the  Roli^  [Lord  lAngdale]  ordered  that  the  Petitioners  should 
be  at  liberty  to  take  sach  steps  as  they  might  be  advised,  in  order  to  obtun  the 
iBtertion  of  a  olatue  in  the  bill  for  the  purposes  stated  in  the  petition. 

[97]  Hbbov  v.  Febrebs.  AprU  27,  1841. 
[S.  0. 10  L.  J.  Ch.  273.   CI  BaOs  v.  Margrwe,  1841,  4  Bear.  119;  49  E.  B.  283.] 

Hie  Plaintiff  was  entitled  to  a  legacy  which  the  testator  had  charged  on  his  estates, 
not  in  settlement.  The  Defendant  stated,  that  tb*  testator  was  tenant  in  tail  of 
put  oi  the  estate,  but  did  not  specify  it ;  and  he  admitted  the  possession  of  a  copy 
of  a  deed  creating  the  entail,  but  he  stated  it  did  not  make  out  the  Plaintiff's  case. 
Held,  he  was  bound  to  produce  it  for  the  Plaintiff's  inspection,  as  tending  to  shew 
vbat  estates  were  in  settlement. 

The  Defendant,  being  entitled  to  an  estate,  subject  to  a  charge  thereon  belonging  to 
tbe  Plainti^  mortoued  it,  and  delivered  t^e  title^leeds  to  the  mortgagees,  but  he 
Frtamed  copies.  ^Id,  that  he  was  bound  to  produce  the  co[He8,  though  the  mort- 
gagees were  not  parties  to  the  suit 

By  his  will  dated  in  1795,  the  testator,  who  was  entitled  to  an  estate  called  the 
Baddesley  estate,  gave  the  Plaintiff  a  legacy  of  £1000  "out  of  the  estates  that  were 
not  in  setdement,        ^be  object  of  this  bill  was  to  obtain  payment  thereof. 

Tbe  answer  stated,  that  under  a  deed  in  1763,  and  subject  to  certain  charges 
tbereoD,  the  testator  was  at  his  death  tenant  in  tail  of  part  of  the  Baddesley  estate, 
tonsisting  of  five  farms,  which  the  answer,  however,  did  [98]  not  specify ;  and  it  also 
stated  several  charges  affecting  other  parts  of  the  estates,  of  which,  subject  to  con- 
siderable char^^  thereon,  the  testator  was  seised  in  fee;  and  it  stated,  that  the 
eiurges  on  the^addesley  estate,  at  tihe  time  of  the  death  of  the  testator,  far  ezoeeded 
the  value  botJi  of  the  settled  and  unsettled  part. 

The  Defendant,  who  was  the  grandson  ol  the  testator,  and  who  became  entitled  to 
the  whole  estate,  subject  to  the  charges,  had  in  1839  further  mortgaged  tbe  estate  for 
£12,000,  and  he  delivered  over  the  title-deeds  to  the  mortgagees.  By  his  answer  he 
■tated  that  the  deeds  were  in  the  possession  of  the  mortgagee ;  but  he  admitted  that 
he  had  in  his  possession,  copies  of  some  of  them,  including  the  deed  of  1763,  the 
mortgage  deed  and  other  documents;  but  he  stated,  that  they  made  out  the 
Befendant's  title,  uid  did  not  shew  or  tend  to  shew  any  title  in  the  Plaintiff.  He 
■ubmitted  he  was  not  boand  to  produce  them. 

Tbe  Plaintiff  now  moved  for  the  production  of  the  copies  of  Uie  documents.  Tbe 
argument  turned  principaUy  on  the  copy  of  the  deed  of  1763  and  of  the  mortgage 
deed. 

B(r.  Pemberton  and  Mr.  Bates,  in  support  of  the  motion.  Where  a  Defendant 
idinits  the  possession  of  documents  relating  to  the  matters  in  question,  primd  faeief 
he  is  bound  to  produce  them.  The  Defendunt  must  shew  a  case  of  exemption.  Here 
the  question  will  be,  on  what  part  of  the  Baddesley  estate  the  legacy  is  charged.  The 
answer  states,  that  the  testator  was  tenant  in  tail  of  a  part  which  is  not  specified.  It 
is  Decessary  that  the  deed  of  1763  should  be  produced  to  ascertain  on  what  [99]  part 
the  Plaintiff  has  a  claim,  and  it  may  be  necessary  to  apportion  the  charges  among  the 
states.  The  Plaintiff  is  interested  in  tbe  estate,  and  is  desirous  of  bringing  before 
the  Court,  the  other  parties  interested  therein.  It  is  therefore  necessary  for  him  to 
see  tbe  cojpies  of  the  deeds  shewing  tbe  incumbrances  thereon. 

Mr.  Eondersley  and  Mr.  Bomiley,  eofUrit.  The  Plaintiff  has  no  interest  in  any 
hot  the  unsettled  estate,  and  is  not  therefore  entitled  to  see  the  copy  of  the  deed  of 
1763,  and  the  others  relating  to  the  settled  estates. 

'the  mortgagees  are  not  parties  to  this  suit ;  and,  therefore,  the  Defendant  is  not 
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justified  in  produoiDg  the  title-deeds  in  their  absence.   Bardman  v.£Uame9{Z  MyLi 
E.  732)  was  rated. 

Mr.  FembertoD,  in  re^.  t 

Thb  Master  of  ths  Rolls  [Lord  Langdale}.  The  substance  of  the  answer  ii, 
that  though  some  estates  are  charged,  they  are  wholly  insufficient  to  pay  this  l^acy 
and  the  other  charges;  and  a  question  is  raised,  which  of  the  testators  estates  an 
charged  with  this  legacy,  or  which  of  the  estates  were  not  settled.  This  can  only  be 
determined  by  ascertaining  what  estates  were  settled.  Taking  the  whole  o( 
testator's  estates,  you  must  subtract  those  which  were  settled,  before  you  can 
ascertain  the  estates  charged  with  the  legacy.  The  Plaintiff  asks  for  a  production  of 
the  documents  relating  to  the  matters  in  question.  The  Defendant  says  that  they  do 
not  tend  to  make  out  the  [100]  Plaintiffs  case.  Now  first  as  to  the  deed  of  1763,  \if 
which  the  testator  became  entitled  as  tenant  in  tail.  The  Defendant  sa^  that  tu 
Plaintiff  has  no  interest  in  a  document,  by  which  alcme  he  can  ascertain  which  portioa 
of  the  testator's  estate  was  settled  and  which  was  not  I  am  of  opinion  he  nu  u 
interest  in  it,  and  is  entitled  to  have  the  copy  produced. 

The  next  question  is  this :  it  is  said  that  the  estates  are  vested  in  mortgagees  who  : 
are  not  before  the  Court,  and  it  is  objected,  that  as  the  mortgagees  have  an  intmit 
in  the  estate  and  in  the  title^eeds,  the  copies  of  the  deeds  oueht  not  to  be  ordered 
to  be  produced  in  their  absence.  If  I  had  found  that  the  Defendant  held  them  u 
trustee  for  the  mortgagees  I  should  have  attended  to  the  objection ;  but  ^ey 
seem  to  have  been  retained  by  the  Defendant  for  his  own  purposes,  and  it  ^ 
not  appear  what  duty  the  Defendant  has  towards  the  mor^;agee  with  reqwt  to 
them. 

It  may  be  necessary  for  the  Plaintiff  to  pay  off  the  charges  on  the  estate,  and  it  ii 
Uierefore  important  to  him  that  he  should  lutve  an  inspection  of  copies  ot  the 
morteages. 

With  the  exception  of  the  raues  and  opinions,  the  prodnotion  of  which  ii  not 
pressed  for,  all  the  documents  admitted  to  be  in  the  Defendant's  possession  vaaA  bs 
produced.   (See  Balls  v.  Margnwef  pod^  p.  119.) 


[101]  Haynbb  V.  Ball.  ^jin2  29, 1841. 

Where,  under  the  1  W.  4,  c.  36,  a  Defendant  in  custody  becomes  entitled  to  lu 
discharge,  he  cannot  waive  that  right  by  acquiescenee  or  subsequent  proceedings 

In  August  1840  the  Defendant  was  arrested  under  an  attachment  for  wuit  d 
answer,  and  lodged  in  Olouoester  gaol. 

In  November  1840  he  was  brought  up  and  turned  over  to  the  Fleet, 

On  the  31st  of  March  1841  he  was  brought  up  by  habeas  corpus^  when  the  bill  vu 
ordered  to  be  taken  pro  amfesso. 

On  the  3d  of  April  following,  the  Defendant,  being  desirous  of  putting  in  lui 
answer,  but  having  been  prevented  by  circumstances,  applied  to  the  Master  of  tbe 
Soils  to  discharge  the  above  order.  His  Lordship  did  so,  and  gave  leave  to  tbe 
Defendant  to  file  nis  answer,  which  was  done  on  the  I4th  of  April.  The  Defendstt 
who  was  still  in  custody  had  not  paid  the  costs  of  his  contempt 

It  was  now  moved  on  his  behalf,  that  he  might  be  discharged  oat  ci  oosfcody,  v 
the  ground  "  of  proceedings  not  having  been  taken  in  due  time. ' 

Mr.  G.  P.  Cooper,  for  the  motion.  By  the  thirteenth  rule  of  the  1  W.  4,  a  36, 
sect  15,  it  is  provided,  that  where  a  Defendant  is  in  custody  for  not  aasweriDj^  and 
shall  not  "  put  in  his  answer  within  two  calendar  montlis  after  he  is  lodged  in  gaol  or 
prison,"  the  Plaintiff  "  shall,  at  the  expiration  oi  two  calendar  months,  prooeed  to 
take  the  bill  pro  ctm/esso,  and  shall  accorain^y  obtain  an  (nder  for  tddng  the  au* 
pm  amfesso  within  six  weeks  p.02]  after  the  period,  computed  from  the  expiration  of 
such  two  calendar  months,  within  which  he  may  be  able  to  take  the  sune  pro  09njts»; 
or  in  default  of  so  doing,"  the  Defendant  shall  be  entitJed  to  be  discharged  without 
paying  any  costs  of  contempt 

In  this  case  the  Plaintiff  not  having  proceeded  to  take  the  bill  pro  eomftan  withia 
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the  time  limited  by  the  Act,  the  Defendant  is  entitled  to  his  diseharge  without 
payment  of  coeta. 

NotwithatutdiDg  what  sabaequentlr  took  jdaoe,  the  Defeudaot  cannot  be  cod- 
sidend  ai  hanng  waived  hia  right  to  be  discharged,  beeauM  in  such  oases  there  can 
be  DO  waiTW  of  rights. 

Mr.  Prendersast,  ccntrti,  argued  that  there  had  been  a  waiver  of  any  irregularity. 

CeBini  v.  Collyer  (Cr.  &  Ph.  262,  and  3  Beavan,  600)  was  referred  to. 

Thk  Master  of  the  Rolls  [Lord  Langdalej.  The  object  of  the  Act  referred  to 
vu  to  stimulate  the  exertions  of  the  PlaiotifiF,  and  to  prevent  him  from  causing  a 
Defendant  to  be  taken  into  custody,  and  then  allowing  him  to  linger  in  prison. 
FluDtiffs  have  now  an  active  duty,  which  tfaey  are  bound  strictly  to  perform,  and  in 
iAdt  the  Defendant  is  entitled  to  be  dischaiged.  If  a  Defendant  has  once  a  right 
to  his  discharge,  he  has  neither  power  nor  capacity  to  waive  his  rig^t.  I  tiiink  I  have 
Attdj  decided  that  point,   (dremmff  v.  Greening,  1  Beavan,  121.) 

As  to  the  case  of  Collins  v.  Cottiferj  I  think  what  took  place  here  was  very  much 
■iitsken.  Id  th^  ease  D-OQ]  there  was  a  sole  Defendant,  who  being  brouj^t  up  by 
JUw  eonmSf  the  Plaintiff  insisted  he  was  entitled  at  the  same  time  to  ti^e  a  decree 
dietsted  by  himself,  via.,  suofa  decree  as  he  could  abide  by.  I  was  of  opinion  that  it 
soold  not  be  done,  and  that  under  the  Act,  the  Court  being  bound  to  make  suofa 
decree  "  as  should  be  thought  just,"  the  cause  must  be  set  down,  and  I  still  remain  of 
that  opinion.    (See  2d  rule,  1  W.  4,  c  36,  s.  15.) 


IIQS}  Reynard  v.  Sfencx.  Jfoy  1,  6, 1841. 
[S.  C.  5  Jur.  478.] 

A  tenBot  in  common  agreed  to  make  a  partition,  and  by  his  will  he  confirmed  the 
imenMnt^  and  devised  tibie  estate  to  trustees  to  convey  the  part  agreed  to  the 
wier  tenant  in  common  and  hia  heirs,  and  to  receive  a  conveyance  of  the  otiher 
psit ;  and  be  devised  it  and  all  his  real  and  personal  estate  to  his  trustees  to  receive 
the  rents  and  pay  an  annuity  to  his  widow,  &c,  &c.  Held,  that  the  widow  was 
boand  to  elect. 

A  widow,  in  a  case  in  which  she  was  bound  to  elect  between  her  dower  and  an 
lonoity  given  by  her  husband's  will,  received  the  annuity  for  five  years.  Held,  that 
she  had  not,  under  the  circumBtances,  elected. 

A  widow  ooncurred  in  a  partition  of  her  husband's  estate,  and  released  a  moiety 
aUotted  to  the  other  tenant  in  common  from  her  dower ;  the  other  moietv  wm 
ooDveyed  to  the  trustees  of  her  husband's  will  Held,  that  she  was  antaued  to 
dower  out  of  the  entirety  of  the  latter  moiety. 

This  was  a  creditor's  sui^  filed  in  1830,  under  which  the  real  estate  of  the  testator 
Amos  Bake  having  been  ordered  to  be  sdd,  it  was  referred  to  the  Master  to  inquire 
aad  state  whether  Blary,  the  widow  <A  Anu)8  Bake,  was  mtitled  to  dower  out  of  any 
ti  the  testator's  estates. 

By  the  Master's  report  it  appeared,  that  in  1823,  the  testator  Amos  Bake  and  his 
brother  Nathan  Bake  were  seisied  of  an  estate  in  the  county  of  York,  in  equal  moieties 
M tenants  in  oommon  in  fee;  that  it  was  subject  to  the  right  of  dower  of  Mary,  the 
vife  of  Amos  Bake,  and  to  a  mortgage  of  ^£4000,  and  that  in  September  1823  [104] 
Amos  and  his  brother  Nathan  enterra  into  an  agreement  to  effect  a  partition  the 
Mste  in  a  particular  way. 

Ankos  Baia  made  his  will  dated  September  1823,  and  thereby,  after  referring  to 
Us  tiUe  to  the  property  in  question,  and  to  his  ureement  with  his  brother  to  effiwt  a 
pirtition,  he  oonfirmed  ^e  said  agreement,  and  oevised  the  estate  to  two  trustees,  in 
tout  to  eanr  the  agreement  into  effect,  and  to  execute  conveyances  for  conveying  to 
bis  brother,  his  heirs  and  assigns,  the  part  agreed  to  be  taken  by  him,  and  to  take 
eoareyances  the  part  agreed  to  be  taken  by  the  testator,  "  which  said  faereditcunents 
•0  oonveyed  and  assured  unto  his  trustees ;  and  in  the  meantime  his  equity  therein  he 
save,  devised,  and  bequeathed,  together  with  all  and  whatsoever  his  real  and  personal 
•itate^"  unto  hia  said  trustees,  upon  trust  to  let  his  said  real  estates,  and  receive  the 
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rents  thereof,  and  thereout  to  pay  his  debts,  and  to  invest  the  residue ;  and  oat  d  Uu 
rents,  dividends,  &c.,  of  his  real  and  personal  estate  to  pay  his  wife  an  annuity  of  £20 
half-yearly  for  life,  and  tJien  to  pay  the  residue  towards  the  maintenance,  &o.,  of  hie 
children ;  and  when  and  so  soon  as  his  youngest  child  should  attain  twenty-one,  u|ioo 
trust  to  divide,  convey,  and  assure  the  trust  premises  (subject  to  his  wife's  annait;) 
amongst  his  children  then  living,  and  if  they  should  all  die  under  tweaXj-m 
without  issue,  then  to  convey  to  his  ri^^t  heirs,  augmenting  his  widow's  aomuty  to 
£30  a  year. 

The  testator  had  other  freeholds.  He  died  on  the  24th  day  of  September  162S; 
and  in  April  1824  a  deed  for  the  purpose  of  carrying  the  agreement  for  partition 
into  execution,  was  executed  between  Nathan  Bake  ana  his  wife  of  the  first  part,  tbe 
trustees  of  the  will  of  Amos  of  the  second  part,  Mary  the  widow  of  Amos  of  Uie  thiid 
part,  and  a  trustee  for  the  purposes  of  the  deed  of  the  [105]  fourth  part^  and  therebj, 
certain  parts  of  the  estate  were  conveyed  to  Nathan  Bake,  and  the  remainder  wen 
conveyed  to  the  trustees  of  the  will  of  Amos  and  Mary,  and  it  was  agreed  th&t  tht 
monies,  by  the  will  given  to  Mary,  the  widow,  should  be  charged  only  on  the  psit  dl 
the  estate  conveyed  to  the  trustees  of  the  will  of  Amos,  and  for  the  nominal  eoa- 
sideration  therein,  Mary  the  widow  released  the  portion  allotted  to  Nathan,  "of  sod 
from  the  several  annuities  of  £20  and  £30,  provided  or  intended  to  be  provided  fcr 
her,  in  and  by  tbe  will  of  Amos  Bake,  and  all  arrears  tiiweof,  uid  of  and  fnm  iB 
dower,  right  and  title  to  dower  and  thirds,  free  bench,  and  other  estate,  &&,  of  faff 
Mary  Bake." 

Mary  Bake,  the  widow,  married  John  Wray  on  the  20th  of  April  1826. 

It  appeared  that  for  five  years  after  the  testator's  death,  his  widow  received  froo 
the  trustees  the  annuity  of  £20  a  year.  There  was  conflicting  evidence  as  to  the 
knowledge  of  the  widow  of  her  rights,  and  as  to  her  intention  to  elect ;  the  trtut«e 
affirming  that  she  was  fully  informed  of  the  nature  and  terms  of  the  testator's  will, 
and  was  full^  aware  and  cognisant  of  her  right  to  dower  out  of  the  testator's  frediold 
estates  previous  to  receiving  any  annuity ;  and  on  the  otiier  hand,  Mary  the  widow 
deposed,  that  she  acted  under  the  guidfuioe  of  tAie  trustees ;  and  that  when  she  reoeind 
the  annuity,  she  was  not  aware  that  she  was  entitled  to  nuike  any  election,  or  that  I7 
accepting  the  uinuity  tAie  would  relinquish  any  claim  to  dower ;  that  she  had  new 
been  made  acquaintwi  that  she  had  an^  right  to  dower,  and  that^  thou|^  she  joiud 
in  the  deed  for  the  purpose  of  releasing  her  dower  in  part  of  the  read  estates,  aba 
was  not  aware  of  the  nature  o<  doww,  but  signed  the  deed  at  the  request  d  the 
trustees. 

[106]  The  Master  found  that  the  widow  was  entitled  to  dower  out  of  one  undivided 
moiety  of  that  part  of  the  hereditaments  conveyed  to  the  trustees  of  the  hnsbaod'i 
will,  and  he  submitted  whether  she  was  not  in  equity,  if  not  at  law,  entitled  to  oiw> 
third  of  the  other  undivided  moiety  during  her  life  in  lieu  of  her  dower  in  the  put 
conveyed  to  Nathan  Bake ;  and  that  she  was  bound  to  elect  to  take  the  annuity  or 
dower ;  and  the  Master  was  of  opinion,  that  under  the  circumstances  she  ought  not 


No  exceptions  were  taken  to  the  report,  and  the  cause  now  oame  oa  for  forthir 

directions. 

Mr.  Kindersley  and  Mr.  G.  Y.  Robson,  for  the  Plaintiff,  a  mortgage  u«ditoi; 
contended,  first,  that  under  the  will  of  the  testator,  the  widow  was  bound  to  eM 
between  her  dower  and  the  provision  made  for  her  by  the  will,  as  the  provisifflis  nade 
for  her  by  the  will  were  inconsistent  with  the  assertion  by  the  widow  of  her  right  to 
dower.  Itoadley  v.  Dixon  (3  Russ.  192),  Villa  Real  v.  Qalmy  (1  B.  C.  C.  292,  n.,  sod 
Ambler,  682),  Miall  v.  Brain  (4  Mad.  \  Birmingham  \.  Kirwm  (2  Sch.  &  Let  453)k 
for  -that  the  trustees  alone  were  to  convey,  and  the  portion  of  the  est^  held  the 
testator  with  his  brother  was  comprised  in  the  general  devise. 

Secondly,  they  contended,  that  she  had  elected  to  take  under  the  will  On  this 
they  cited  Brice  v.  Briee  (2  Molloy,  21),  and  argued  that  the  morteagee  would  be 
prejudiced,  if  tbe  widow  were  not  held  to  have  aoqniesoed  and  elected. 

Thirdly,  tiiey  contended,  that  if  the  Plaintiff  was  wrong  on  the  second  pwnt,  then 
that  the  widow  was  [107]  not  entitled  to  dower  out  of  the  whole  moiety  of  the  hwedita- 
ments  allotted  to  the  trustees  of  t^e  will,  but  out  of  a  moiety  onl^ ;  for  thou^  bf 
the  deed  of  April  1824,  the  widow  gave  up  her  right  over  the  portion  allotted  to  w 
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oUier  teoant  in  common,  yet  abe  acquired  no  new  rights  over  the  remaining  moiety, 
bat  retained  her  right  to  dower  out  of  the  moietv  of  that  moiety  only. 

Mr.  Gerava  Turner  and  Mr.  Bloxam,  amira,  cited  Bvmbmd  v.  Mvmbotd  (3  Yes. 

66). 

Hr.  Pemberton  and  Mr.  Atkinson,  for  troBtees. 
Mr.  Stuart,  lor  a  purchaser. 

The  Master  of  the  Bollb  considered  that  the  widow's  claim  for  dower  was 
tnconsiBteDt  with  the  provisions  contained  in  the  testator's  will,  but  that  under  the 
drcunutances  he  oould  not  hold  that  she  had  elected.  (And  see  Doavm  t.       1  Keen, 

761.) 

The  widow  by  her  counsel  having  elected  to  take  i^ainst  the  will, 

Thx  Master  of  the  Rou^  saio,  I  should  have  thought  that  some  more  direct 
ntliority  on  the  remaining  point  might  have  been  found.  I  will  not,  therefore,  decide 
ntil  I  have  looked  at  the  authorities. 

Before  the  execution  of  the  deed  of  April  1624,  the  widow  was  entitled  to  dower 
cot  (tf  tiie  undivided  moiety  of  the  whole  estate.  By  the  partition  deed  in  which  she 
flOBcarred,  she  expressly  released  her  from  [108]  her  annuity  and  any  right  of  dower, 
tile  moiety  allotted  to  the  other  tenant  in  common,  but  no  proviso  was  made  in  lieu 
tliereof.  It  is  clear  that  there  was  a  substitution  made  of  an  entirety  of  a  moiety  t<a 
the  undivided  moiety  of  the  entirety  of  the  estate,  and  the  question  is,  whether  the 
widow  was  not,  after  the  execution  of  the  deed,  entitled  to  the  same  rights  against 
the  entire  moiety  which,  by  means  of  the  arrangement,  the  trustees  obtained,  as  she 
{fferiouBly  had  against  the  undivided  moie^  of  the  whole. 

ifoy  5.  T^  Master  of  the  Rolls  [Lord  Langdale],  In  the  year  1823  Amos 
fiike  uid  Nathan  Bake  were  entitled  to  a  certain  estate  as  tenants  in  common  in  fee. 
The  share  of  Amoe  was  subject  to  the  dower  of  his  wife,  and  the  whole  estate  was 
ul^ect  to  a  mortaage  in  fee  for  securing  to  Thomas  Shaw  Banscroft  Beade  &e  pay- 
■sDt  of  ^£4000  and  interest. 

In  Septnnber  of  the  same  year  Amos  and  Nathan  agreed  to  divide  the  estate 
between  Uiem ;  a  partition  seems  to  have  been  their  only  object  Amos  made  a  will, 
liiereby  he  directed  his  trustees  to  carry  the  agreement  into  effect;  and  then  devised 
Us  real  estates  to  trustees  on  various  trusts,  amongst  which  was  a  trust  to  pay  to  his 
wife  an  annuity  of  £20,  in  an  event  to  be  increased  to  £30  a  year. 

Amoe  soon  afterwards  died,  and  on  the  20th  of  April  1824  a  deed  was  executed 
between  Nathan  Bake  and  Elizabeth,  hia  wife,  of  the  first  part ;  Joseph  Spence  and 
William  Spence,  the  trustees  of  the  will  of  Amos,  of  the  second  part ;  Mary  Bake,  the 
vidow  of  Amos,  of  the  third  part ;  and  Edward  Spence,  a  trustee  for  the  purpose  of 
tte  deed,  of  the  fourth  part.  The  sole  object  [109]  of  this  deed  appears  to  have  been, 
to  car^  into  effect  the  agreement  for  a  partition  which  had  been  entered  into  by  Amos 
aad  Natiian  in  the  lifetime  of  Amos,  and  to  apportion  the  charges,  Nathan,  for 
Unisel^  and  his  wife,  covenanted  that  th»y  would  levy  a  fine  of  the  moiety  conveyed 
to  the  bniBtees  of  the  will  of  Amos,  with  a  view  to  dischaive  the  aune  from  the  dower 
of  EUzabeth,  t^e  wife  of  Nathan ;  and  it  being  agreed,  that  the  annuities  given  to 
Haty  by  the  will  of  Amos  should  be  exclusively  charged  on  the  moiety  conveyed  to 
the  tnutees  of  the  will  of  Amos,  Mary,  the  widow,  for  a  nominal  consideration,  released 
Nathan,  and  the  share  or  moiety  conveyed  to  him,  from  the  annuities,  and  from  all 
dower,  right,  and  title  of  dower,  and  other  estate  of  her  the  same  Mary,  of,  in,  to,  and 
out  of  the  same  premises. 

Being  of  opinion  that  Mary  Bake  the  widow,  who  is  now  Mary  Wray,  was  entitled 
to  dower  out  her  husband's  estate,  and  bound  to  elect  between  her  dower  aud  the 
,  SBnmtaes  given  to  her  by  her  husband's  will,  and  her  counsel  having  in  Court  elected 
to  take  her  dower,  a  question  remains,  whether  she  is  entitled  to  dower  out  of  the 
;  Btte^  oonveyed  to  iJte  trustees  of  her  late  husband's  will,  or  out  of  one  half  only  of 
thataunety. 

The  estate  in  severalty,  which  is  acquired  by  the  partition,  if  within  the  desorip- 
titm,  may  pass  by  the  woras  intended  to  apply  to  an  undivided  share. 

I  have  found  no  case  in  which  the  point  now  raised  has  been  decided.  In  the  caso 
of  SvUoh  V.  Rdfe  (3  Lev.  84)  it  was  contended  that  the  widow  of  a  tenant  in  common 
vas  not  entitled  to  sue  dower  a^inst  the  other  tenant  [110]  in  common  before 
psititiiHi,  and  die  contrary  was  decided.   The  argument  is  now  that  the  widow  is  not 
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entitled  to  dower  out  of  the  whole  of  her  husband'a  share  after  partition ;  hot  I  on 
that  I  see  no  good  reason  for  it  There  was  clearly  no  intention  in  any  way  to  alto 
any  right  which  the  widow  had  to  dower  out  of  the  moiety  allotted  to  her  liiubi&d'i 
estate ;  and  it  appears  to  me,  that,  for  this  purpose,  the  husband  must  be  considered 
to  have  had  an  estate  such  as  to  entitle  his  widow  to  dower  in  the  divided  ahin^ 
which,  on  the  partition,  was  allotted  to  his  trustees  in  substitution  for  the  nndiTided 
share  to  which  he  was  previously  entitled. 

In  the  case  of  fVebb  v.  Temple  (1  Freeman,  542),  it  was  adjudged  that  a  will  wu 
not  revoked  by  a  partition,  beoause  there  was  no  intent  to  revoke,  nor  any  material 
alteration  of  the  estate,  for  before  the  partition  the  devisor  had  a  third  part  ia  Uie 
manor,  and  after  the  putition  be  had  a  third  part  of  tiie  manor. 


[110]   SlDKBOTHAM  V.  Basrinoton.    May  6,  1841. 

[For  subsequent  proceedings,  see  6  Bear.  261.   See  Eraser  v.  fToodf 
1846, 8  Beav.  342.] 

Assignees  of  a  bankrupt  agreed  to  sell  a  part  of  his  estate,  and  filed  a  bill  for  spedfio 
performance.  It  turned  out,  that  the  estate  was  vested  in  an  assignee  nnder  ft 
previous  insolvency.  After  the  Master  had  made  his  repent,  upon  a  reference  u  to 
title,  the  assignee  in  insolvency  offered  to  concur  in  the  tale.  Held,  a  good 
title  could  be  made. 

This  case  is  rexmrted,  3  Beavan,  p.  524. 

The  cause  now  came  on  again  for  further  directions,  and  on  a  petition  statangdat 
the  assignee  under  the  insolvency  was  willing  to  concur  in  a  oonveyanoe  to  the  [111] 
Defendant ;  aad  praying  that  on  the  Plaintiff's  procuring  the  assi^ee  under 
insolvency  to  join  in  the  conveyance  to  the  Defendant,  which  the  Plaintiff  andntook 
to  do,  the  Defendant  might  be  ordered  to  perform  his  agreement,  or  that  it  m^htbe 
referred  back  to  the  Master  to  enquire  whether  a  good  title  could  now  be  made. 

Mr.  Pemberton  and  Mr.  Teed,  for  the  Plaintiff,  cited  Patm  v.  Rogers  (6  Mad,  256), 
where  it  was  held,  that  "If  on  a  bill  for  specific  performance  by  the  vendor,  a  good 
title  can  be  made  before  or  when  the  cause  cornea  on  for  further  directions,  a  epecifia 
performance  will  be  decreed ; "  and  EsdaHe  v.  Stephenson  (6  Mad.  367),  where  Sir  J. 
Leadi  observed,  "That  if  the  Master  should  report  against  the  title,  and  at  the  hear- 
ing upon  further  directions,  the  vendor  had  cured  the  defect,  the  Court  would  tha 
oompel  the  purchaser  to  take  the  title,  although  it  would  not  suspend  the  contra^ 
with  a  view  to  a  future  proceeding  to  perfect  the  title ;  that  if  the  fact,  whether  the 
vendor  could  at  the  hearing  cure  the  defect,  were  in  question,  it  must  be  then  not 
bade  to  the  Master  to  review  hia  report  with  the  additional  circumstances."  So  in 
JSggrioA  V.  Jones  (1  Buss.  &  Myl.  694 ;  and  3  Sim.  392),  where  an  exception  to  t 
report  in  fovour  of  the  title  having,  on  argument,  been  allowed,  leave  was  gives  to 
the  Plaintiff,  some  time  afterwards,  to  ^  a^in  before  the  Master,  for  the  purposB  of 
bringing  evidence  to  shew,  that  the  objection  which  the  Court  had  sustained  wm  b 
the  circumstances  immaterial ;  they  also  cited  Portman  v.  Mill  (1  Buss.  &  MyL  696; 
and  see  Dolby  v.  Pullen,  1  Russ.  &  Myl.  296 ;  and  Andrews  v.  Andrews,  3  Sim.  390). 

[112]  Mr.  Eindersley,  contr^.  Tbe  Plaintiff  is  not  entitled  to  any  farther  indid- 
gence,  and  this  bill  ought  now  to  be  dismissed.  The  whole  controversy  between  tbe 
parties  has  been,  from  the  beginning,  whether  the  assignees  under  the  bankrupt^ 
could  make  a  good  title.  That  was  the  question  raiSM  by  the  pleadings,  and  d» 
cussed  in  the  Master's  office  and  on  tbe  exceptions ;  and  it  is  now  asked,  not  that  tin 
assignee  under  the  insolvency  may  execute  the  contract,  but  that  a  further  reference 
may  be  made  to  the  Idaster.  The  general  rule  is,  that  a  case  must  stand  on  d» 
oiroumstanoes  existing  at  the  time  of  filing  of  the  bill  (Byrne  v.  Byrne,  1  Droiy  &  W. 
71,  and  Connor  &  L.  189) ;  the  question  of  specific  performance  is  a  devia1»Hi  boa 
the  rule,  and  if  a  party  can  make  a  good  title  at  the  hearing  on  further  direoticHiif 
the  Court  has  compelled  a  purchaser  to  take  it:  but  the  Court  has  frequentJf 
regretted  this  deviation.  Cases  have  certainly  occurred  where  the  only  question  hfts 
bMD  whether  a  party  mil  join  in  tbe  conveyance,  and  it  being  found,  on  furtlier 
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direditoiu,  that  he  will  join,  the  Court  has  decreed  a  specific  performance.  But  in 
Leckmen  t.  Brasier  (2  J.  &  W.  287,  and  see  Magennis  v.  Fallon,  2  Molloy,  561 ;  md 
(Suaberiam  r.  Lee^  10  Simony  444),  Lord  Eldon  obaerree  cm  tb^  [waotice,  "  I  must 
my,  that  I  will  not  extend  the  rule,  whidi  the  Court  has  adopted,  of  compelling  a 
pnnAaMr  to  take  the  estate  where  a  titie  is  not  .made  till  after  the  oontract,  to  uiy 
tm  to  which  it  has  not  already  been  appUed.  The  rule  has  in  many  instances  been 
prodoctive  of  great  hardship."  If  then  the  Court  will  not  extend  the  rule,  has  any 
ndi  a  ease  as  the  present  ever  occurred  f  This  is  not  a  case  in  which,  if  the  insolvent 
sn^;nee  by  agreement  joiBs,  the  title  will  be  perfect,  for  he  can  only  sell  in  the  form 
pmcribed  by  the  Act ;  Mather  v.  Priesinum  (9  Sim.  352).  Nor  [113]  is  it  a  case  in 
which  the  points  have  been  overlooked  by  the  Master ;  but  this  very  point  has  been 
tiie  nle  subject  of  discussion.   This  is  not  a  case  nmiliur  to  that  of  a  dowress  who 

res  to  release  her  right  to  dower ;  here  the  aiaignees  have  dnties  to  perform  under 
Insolvent  AxA,  over  which  this  Court  has  no  jurisdiction.  In  any  event  there 
nut  be  an  api^ication  to  the  Insolvent  Court,  which  may  be  opposed,  and  this  will 
be iDcoosisteDt  with  what  is  said  in  Eadaile  v.  SUpkmsoii,  that  "the  Court  will  not 
■upend,"  &a 

After  all  this  litigation  on  a  single  pcont^  it  is  aaked  that  the  case  may  stand  over, 
ad  not  that  tlie  assignee  may  ezeeate,  but  that  the  Plaintiff  may  go  before  anotiier 
innsdiction  and  see  if  he  can  patch  up  the  defect  The  petition  ought,  therefore,  to 
M  dismissed  with  costs,  and  the  cause  immediately  disposed  of  on  further  directions. 

Mr.  Teed,  in  reply. 

Thi  Mastkb  of  thb  Rolls  [Lord  Lan^gdalel.  The  only  doubt  I  have  in  this  case 
ii  about  the  form  of  the  order.  I  certamly  think  the  Plaintiff  is  entitled  to  relief 
hne;  but  as  to  the  costs  of  the  suit,  that  raises  another  and  quite  a  distinct 
consideration. 

It  appears,  under  the  circumstances  stated,  that  now  the  Plaintiff  can  probably 
■ske  a  good  titl^  bat  I  must  hesitate  before  I  declare  that  at  present. 

The  questum  diaoussed  before  me  on  a  former  occasion,  was  whether  the  want  of 
tte  emeurrenoe  of  the  assi^ee  under  the  insolvency  was  an  objection  to  the  title  or 
Id  the  conveyance.  I  considered  it  to  be,  and  [114]  I  think  it  now,  an  objection  to 
As  title ;  but  the  cause  coming  on  for  further  direotions,  it  is  represented  to  me  that 
the  Plaintiff  can  now  make  a  ^ood  title  by  the  concurrence  of  the  assi^ee.  It  is 
jiowever  suggested  that  something  more  than  the  concurrence  of  the  assi^ee  in  the 
iBBolvency  is  required and  the  question  is,  whether  I  ought  to  assume  m  this  case 
tUt  the  assignee  in  the  insolvency  can  and  will  do  his  duty.  If  the  objection  was, 
that  there  was  not  proof  of  his  offering  to  concur,  I  would  direct  the  matter  to  stand 
ner  for  further  enquiry  upon  it.  But  the  parties  have  admitted  before  the  Master 
ttit  tiiere  are  assets,  arising  from  the  purchase-money,  sufficient  to  pay  all  the  debts 
4f  tin  insolvenoy ;  aiid  if  it  be  clear  that  the  assignee  has  ofifored  to  join  in  the  con- 
nyaiiee,  I  Uiink  I  should  be  justified  in  assuming  that  he  will  do  his  duty  when  he 
MKors  in  the  oouveyuioe ;  and  that  if  he  cannot  do  it  of  his  own  authonty,  he  will 

rare  any  further  authority  which  may  be  required.  I  ought,  however,  to  have 
tmdertaking  not  only  that  it  shall  be  done,  but  that  it  shall  be  done  within 
S  limited  time.  If  there  be  any  question  whether  his  joining  in  the  conveyance,  if 
Pn^ly  made,  would,  together  with  the  other  circumstances,  make  a  good  title,  then 
I  think  the  second,  and  not  the  first  part  of  the  prayer,  ought  now  to  be  granted ; 
■smel^,  the  reference  to  the  Master.  If  the  parties  desire  to  have  this  matter  further 
Arestigated,  then  I  will  refer  it  to  the  Master,  to  enquire  whether  the  fact  of  the 
Hrignee  of  the  insolvency  joining  in  the  conveyance,  together  with  l^e  other  facte  of 
the  esse,  will  enable  the  vendor  to  make  a  good  title. 


Digitized  by 


Google 


282 


[116]   Saundkes  ».  Vautikb.   May  7,  1841. 

[S.  C.  affirmed  on  Appeal,  Cr.& Ph.  240;  41KR.482;  10  L.  J.  Ch.  3&4.  SeeXuferr. 
Bradley,  1841, 1  Hare,  14 ;  Leeming  r.  Sh^rraU,  1843,  3  Hare,  30 ;  Fetlmg  t.  AHol, 
1842,  6  Hare.  578;  CwHa  v.  ZuiUn,  1842,  5  Beav.  165;  Peantm  v.  Dobmm,  1866, 
L.  R  3  £q.  321 ;  HUtm  r.  HiUtm,  1872,  L,  R,  14  Eq.  475 ;  JFeaiheraU  v.  Than- 

hiarffh,  1878,  8  Ch.  D.  269 ;  In  re  Wrey,  1885,  30  Ch.  D.  510;  In  re  Sevan's  Tn^ 
1887,  34  Cb.  D.  718;  In  re  Jobsm,  1889,  44  Ch.  D.  160;  martm  v.  MaiUnm 
[1896],  A.  G.  192.] 

When  a  legacy  is  directed  to  acoamulate  for  a  certain  period,  or  where  the  payment 
is  postponed,  the  legatee,  if  he  has  an  absolute  indefeasible  interest,  is  not  boond 
to  wait  ontil  tiie  expiration  of  that  period,  but  may  require  payment  the  moment 
he  is  competent  to  give  a  valid  discharge. 

The  testator  Bichard  Wruht,  by  his  will,  <*^ve  and  boqueathed  to  his  ezeeaton 
and  trustees  thereafter  nameaall  the  East  India  stook  which  should  be  standing  io 
his  name  at  Uie  time  oS  his  death,  upon  trust  to  accumulate  the  interest  tod 
dividends  which  should  aocma  due  thereon,  until  Daniel  Wridit  Vautier  shonU 

attain  his  age  of  twenty-five  ^ears,  and  then  to  pay  or  transfer  the  principal  of  snclt 
East  India  stoch,  together  with  such  accumulated  interest  and  dividends,  onto  tbe 
said  Daniel  Wright  vautier,  his  executors,  administrators,  and  assigns  absolutely." 
And  the  teatator  devised  and  bequeathed  his  residuary  real,  and  personal  estate  to 
the  persons  in  his  will  named. 

The  sum  of  £2000  East  India  stock  was  standing  in  the  testator's  name  at  hu 
death  in  1832.  A  suit  was  afterwards  instituted  for  the  administration  of  the 
testator's  estate ;  and  Daniel  Wright  Yautier  being  an  infant,  a  reference  in  the 
cause  was  made  to  the  Master,  to  ai^rove  of  a  sum  to  be  allowed  for  his  maintenance. 
The  Master  retorted  his  fortune  to  consist  of  the  East  India  stook  in  qne^on,  and 
reported  that  XlOO  a  year  ought  to  be  allowed  for  his  maintenaDoe  out  <rf  the 
dividends  thereof. 

Sir  C.  C.  Pepys,  who  was  then  Master  of  the  Bolls,  by  an  order  dated  tirt 
25th  of  July  1835,  confirmed  the  report,  and  ordered  the  payment  of  XlOOayetf 
out  of  the  dividends  of  the  East  India  stock,  for  the  maintenauoe  of  the  iiiif«n( 
Duiiel  Wright  Yautier. 

[116]  Daniel  Wright  Yautier  attained  twenty-one  in  March  1841,  and  presented 
a  petition  to  have  a  transfer  of  the  fund  to  him. 

Mr,  Pemberton  argued  that  the  Petitioner  had  a  vested  interest,  and  that  is  d» 
accumulation  and  postponement  of  payment  was  for  his  benefit  alone,  he  might  nvn 
it  and  call  for  an  immediate  transfer  of  the  fund ;  Jomlyn  v.  Joudyn  (9  Sim.  63). 

Thb  Master  of  ths  Bollb.  I  think  that  principle  has  been  repeatedly  acted 
upon ;  and  where  a  leeacy  is  directed  to  aeoumnlate  for  a  ewtain  period^  or  wboe  the 
payment  is  postponed,  the  legatee,  if  he  has  an  absolute  indefeuible  inters^  iatb 
legacy,  is  not  bound  to  wait  until  the  expiration  of  that  period,  but  may  require  pig- 
ment the  moment  he  is  competent  to  give  a  valid  dischai^e. 

Mr.  Kindersley,  for  the  residuary  legatees,  most  of  whom  were  infants,  was  {ffo- 
ceeding  to  argue  that  the  Petitioner  did  not  take  a  vested  inter^t  until  he  attained 
twenty-five,  but 

The  Master  of  the  Bolls  [Lord  Langdale]  observed  Uiat  the  contrary  mnit 
have  been  decided  or  assumed  when  the  order  for  maintenance  had  been  made  by  the 
present  Ijord  Chancellor.  He  did  not  at  present  see  any  reason  to  doubt  tbe 
propriety  of  that  onler,  but  the  argument  must  assume  it  to  be  erroneous,  and  caD 
upon  him  to  decide  in  a  different  muiner,  and  he  thought  that  it  would  be  inoon- 
venient  to  argue  again  in  this  Court  a  point  on  which  the  Judge  of  the  Goort  a 
Rehearing  had  probably  already  expressed  an  opinion. 

[1171  The  cause  stood  over,  with  liberty  to  apply  to  the  Lord  Chancellor,  vim 
the  Lord  Chancellor  held  the  legacy  vested,  and  ordered  tiie  transfer.  (See  1  &■  ^ 
Ph.  240.) 
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[117]   CuBKn  V.  GouiJ>.   May  7,  1841. 

[S.aiOL.J.Ch.  804.] 

Bequest  of  ^£500  to  A.,  and  in  case  of  her  death,  either  before  or  after  the  teBtator^ 
to  devolve  to  her  ohild  or  ehildren,  or  in  the  event  of  their  being  also  dead  at  her 
decease^  to  B.  There  were  tiiree  ohildreii,  (Xie  of  whom  only  survived.  Held,  that 
he  was  eatitied  to  the  whole  fond. 

The  testator  bequeathed  in  the  following  terms : — "  To  my  sister  Ann,  the  wife  of 
Tbomas  Carrie,  near  Edinburgh  (his  exact  place  of  residence  may  be  learned  from  my 
Irotber  Heniy  of  that  place),  the  sum  of  £500  sterling,  which  sum,  «n  case  of  her 
^nft,  eiiher  before  or  after  me,  is  to  devolve  to  her  child  or  children,  or  in  the  event  of  their 
itiag  oIk  dead  at  her  decease,  the  balance,  after  wying  her  husband  £50,  to  become 
tfaepoperty  of  my  daughter  Ann,"  meaning  the  Defendant  Ann  Bnrrelt. 

The  testator  died  in  1791. 

Ann  Carrie  had  three  children,  Jane,  William,  and  James. 

Jane  died  in  182M>,  William  in  1S36,  and  their  mother  Ann  Currie  died  in  1837. 
JuMS  was,  theref<Mra,  the  only  child  who  survived  her ;  he  afterwards  died  in  1840. 

The  legacy  being  in  Court,  the  legal  personal  representative  of  Junee  presented  a 
petition  praying  payment  [11^  of  the  wnole  sum,  on  the  ground  that  James  was  the 
mly  ehikJ  who  survived  Ann  Currie. 

The  petition  came  on  upon  a  former  day,  when  the  Master  of  the  Bolls  directed 
it  to  stand  over,  in  order  that  the  personal  representatives  of  the  other  children  might 
ippsar. 

Hr.  Moore,  for  the  Petitioner,  now  contended,  that  James  Currie,  as  the  surviving 
ehild,  was,  by  the  terms  of  the  bequest,  entitled  to  the  whole  interest ;  or  if  jiot,  then 
that  the  gift  was  to  l^e  chUdren  of  Ann  Currie  as  joint-tenants,  and  that  James 
Came  had  become  entitled  thereto  by  aorvivorahip.  He  cited  Ckaa^U  v.  Contp&ell 
(IfihhGC.  16). 

}St.  Tamer,  for  the  reproaentatives  of  William  Currie,  on/rA.  To  constitute  a 
joint  tenancy,  the  sbarea  mast  all  vest  at  the  same  time ;  here  they  vested  in  the 
diUren  from  time  to  time  as  they  were  bom,  and  they  must,  therefore,  have  taken 
is  tenants  in  common;  WoodgaU  v.  Unwin  (4  Sim.  139,  Ca  Litt.  188  a.).  He 
irgoed  also  that  this  was  the  common  case  of  a  gift  to  A.  for  life,  with  remainder  to 
her  children,  which  would  let  in  all  her  children  to  take  vested  interests  at  their 
liirths ;  and  that  the  gift  over,  being  in  case  of  all  the  children  being  dead  at  the 
decease  of  Ann  Currie,  had  never  taken  effect ;  that  consequently  the  previous  vested 
gifts  to  the  several  children  remained  unaffected,  and  tiie  representatives  of  each  ohild 
vers  severally  entiUed  to  a  third  of  the  fund.  He  cited  Stiuirgen  r.  Pearson  (4  Mad. 
4ia  and  Rarri$m  v.  Foreman  <5  Yes.  207). 

Mr.  Moore,  in  reply. 

019]  Thk  Master  of  thx  Bolls  considered  that  the  diild  living  at  the  death 
of  Ami  Ciurie  waa  alone  entitled,  and  he  directed  paymenk  to  the  Petitioner 
aoemUn^y. 

[119]  Balls  v.  Margratb.  Ma/g  8, 1841. 

A  bill  of  discovery  was  filed  by  the  assignee  of  the  lessor  against  the  assignee  of  the 
lessee  in  aid  of  an  action  at  law  on  the  covenants  in  the  lease.  The  latter  had  the 
leaae  and  assignment  in  his  possession,  but  stated  that  he  held  the  property  by 
way  of  security,  and  he  objected  to  produce  them  in  the  absence  of  the  party 
entitled  to  the  ec^oity  of  redemption.  Held,  ^at  he  was  bound  to  produce  them 
lot  the  PlaintifiTa  mapeetion. 

This  case  ia  reported  anUe,  3  Beavan,  284,  448.  The  Defendant  put  in  hia  anawer 
ID  the  amended  bill,  and  thereby  admitted  he  had  in  his  poaaesaion  the  lease  from 
Cheek  to  Kowland,  signed  by  Qieek  alone,  and  an  assignment  by  way  of  mortgage 
from  Lady  Daniel  to  the  Plaintiff's'  bther,  in  trust  to  secure  certain  monies,  and,  in 
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deCuSt  of  mjBent,  in  tnuA  to  selL   Tbe  Defmdan^  however,  refused  to  prodn 
tbon,  OD  tbe  g^oaad  dwt  tbe  jguueiiy  wm  veited  in  Mm,  upon  tnirt  end  V  W 
of  leauiiiy,  and  tbet  William  Chun,     axeeotv  of  Lady  Daniel,  had  a  mtmU 
intoeet  in  the  leaae,  which  he  mid  mig^  and  in  all  proDability  would,  be  gmfl] 
injoied  or  piejadieed     the  prodo^aons  of  Uie  doeomente  in  queetion. 

It  WM  now  moved,  on  tbe  part  of  tbe  Plain tifl^  that  the  Defendant  mi^t  prod« 
these  doenmentt. 

Mr.  Pembertmi  aad  Mr.  J.  H.  Taylor,  in  ropport  d  the  motion. 

Mr.  Kindervley  and  Mr.  Evans,  amtrit,  contended  that  the  production  coald 
be  had  in  the  absence  of  Cfainn.    They  cited  Lambert  v.  Bogen  (2  Mer.  469). 

pflO]  Tbk  Mastkb  of  the  Bolls  [Lord  Langdale].   The  Plaintiff  is,  nodoQ 
entided  to  die  prodnctioD  (rf  both  theee  documeuta.   (See  Sercg  v.  Ftrrm^ 
p.  96.) 

[190]  SnucKLAKD  r.  SnucKUum.  Jfiwidk  8, 1841. 

[Affirmed,  Or.  ft  Ph.  151 ;  41  E.  B.  447.] 

Default  of  six  days  io  obtaining  and  serving  an  order  for  commission,  Held,  not 
a  want  of  due  dibgenee  as  to  entitie  a  Dwendant  to  an  order  to  dismiss  under 
17th  (Mer,  and  a  motion  fn-  that  objeet  was  reused  witiioat  ooeta. 

This  was  a  motion  to  dismiss  a  bill  for  want  of  prosecution,  under  the  amen 
17th  General  Order  of  April  1828  (Ordines  Can.  12),  by  which  it  is  ordered :  " 
where  the  Plaintiff  files  a  repliciUaon  without  having  been  served  with  a  notwe 
motion  to  dismiss  the  bill  for  want  of  proeeeatitm,  he  shfdl  serve  tJie  nJbpam 
r^on,  aod  in  ease  he  requires  a  eommissuHi  to  examine  witnesses,  shall  obtsia 
serve  an  <«der  for  aneh  ccmunission  within  three  weeks  from  the  filing  <A  the  rn 
tun ;  and  such  eommisston  shall,  at  the  latest,  be  returnable  on  the  fint  letnm  n 
second  term  then  next  following ;  and  the  Plaintiff  shall  give  hia  rules  to  jhoi 
witnesses  and  pass  publieation  at  the  latest  in  the  same  term,  and  shall  set  dows 
cause  for  hearing,  and  duly  serve  tbe  M^ptena  to  heu:  judgment,  returnable  in 
succeeding  term ;  uid  if  the  Plaintiff  shall  make  default  herein,  then,  upon  applies 
by  the  Defendant  upon  notice  of  motion,  the  Plaintiff's  bill  shall  stand  dismissed 
<n  Court,  with  costs,  unless  the  Court  shall  make  special  order  to  the  oontouj."  ] 

On  the  27tb  of  January  tiie  Plaintiff  filed  a  replication,  without  having  M 
served  with  a  notice  cS.  motion  to  dismiss.  I 

[121]  On  tbe  17th  of  Febma^  the  tiiree  we^  mmticmed  in  the  order  expm 
On  the  20th  tA  February  the  Plaintiff  served  aniptnia  to  rejoin  and  obtain,  exfm 
a  commission  to  examine  witnesses ;  and  1 

On  the  23d  of  February  he  served  the  order  for  the  commission. 

The  Defendant  thereupon  on  tbe  1st  of  March  gave  notice  to  dismus  for  waal 
prosecution. 

Mr.  L.  Shadwell,  in  support  of  the  motion.    The  Plaintiff  requires  a  oommia 
and  ther^ore  tbe  case  falls  within  the  17tb  Order.  He  cannot  now  abandon  the  oi 
for  a  commission ;  Eayscn  v.  Lees  (1  Keen,  14).    Tbe  Plaintiff  has  failed  in  set 
his  subpoena  to  rejoin,  and  obtain  and  serve  the  order  for  a  commission  within  t 
weeks  after  the  replication,  according  to  the  exigency  of  the  17th  Order,  and 
Defendant  is  therefore  entitled  to  have  the  bill  dismissed,  with  costs.    The  ca 
Ifte  imte  T.  SmUh  (1  Keen,  381) ;  there  the  replioation  was  filed  on  the  4t 
November,  the  three  weeks  expired  on  tiie  26tb,  and  nothing  was  done  purann 
the  order;  the  Court  considered,  that  as  the  case  did  not  fail  within  the  exosf 
of  H^UHams  v.  Jemaway  (6  Sim.  77),  the  Defendant  was  entitled,  under  the 
Order,  to  move  to  dismiss.    There  has  been  no  delay  on  tbe  part  of  the  Defen 
to  deprive  him  of  the  benefit  of  the  order,  as  in  Femes  v.  Hv^hiiaon  (1  Ruas.  & 
22) ;  and  the  Court  will  not  relieve  the  Plaintiff  from  the  consequences  of  his  nc 
to  comply  with  the  exigency  of  its  order;  Walmley  v.  Fnfvde  (1  Kuss.  &  MyL  i 
maOey  v.  Pepper  (8  Sim.  203).  1 
Mr.  Bethell,  oentriL   The  Plaintiff  has  not  been  guilty  of  any  culM 
ne^^gence ;  the  only  ground  of  complaint  i%  that  he  took  a  step  three  days  too  w 
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The  meaiiiDg  of  the  words  **  if  the  Plaintiff  shall  make  default  herein,"  used  in  the 
17tb  Ofder^  is  not  if  he  make  default  in  taking  one  of  the  steps,  but  if  he  make 
default  in  sU.  The  subpoena  to  rejoin  having  been  serred  before  notice  of  the  motion 
was  ^reOf  and  the  cause  being  at  issue,  it  is  now  competent  for  the  Defenduit  to 
tiks  all  tiie  flubieqaent  steps :  lie  therefore  cannot  move  to  dismiss,  bat  moat  proae- 
eote  the  mit  himself ;  Anon,  (6  Sim.  497).  If  the  commission  be  not  duly  prosecuted, 
the  Defeodant  may  obtain  one,  and  jvooeed  under  the  17th  Order. 

Hr.  Shadwell,  in  reply,  referred  to  Cardeny.  Manning  (1  Keen,  380) ;  Earl  Farm 
T.  ^ley  (7  Sim.  484) ;  Srmih  v.  OUver  (3  Myl.  &  Cr.  165) ;  Cnoke  v.  Trmy  (3  Myl. 
&Cr.  168);  Padmore  v.  Bedfield  (1  Beavan,  367). 

Ths  Master  of  thb  Roli^  [Lord  Langdale].  The  object  of  the  17tfa  Order  is 
to  aecure  due  diligen4»  on  the  part  of  the  Plidntiff,  in  the  prosecution  of  hia  suit. 
Tbe  replication  was,  in  this  case,  filed  on  the  27th  of  January ;  and  it  seems  the 
Fkintiff  required  a  commission ;  but  of  its  necessity  he  did  not  for  some  time  after 
fn  any  intimation  to  the  other  parties.  He  did  not  comply  with  the  terms  of  the 
17th  Order,  because  he  did  not  serve  the  order  for  a  commission  within  the  three 
weeb;  the  Defendant  could  not,  immediately  upon  the  expiration  of  the  three  weeks, 
Bore  to  dismiss  under  the  17tii  Order;  for  uiough  we  may  infer  from  the  result 
[129(]  that  the  PlainUff  required  a  commission,  yet  that  did  not  then  appear ;  and 
eoDseqneotly  it  did  not  appear  that  the  case  came  within  the  17tii  Order.  The  com- 
minion  was  obtained  on  tme  20th,  and  not  served  until  tiie  23d.  A  ttd^xena  to  rejoin 
hu  been  served,  and  the  cause  is  at  issue ;  and  this  act  of  diligence  is  suppoeed  to 
hsTe  tho  eBect  of  giving  the  Defendant  the  right  to  dismiss  the  oill  out  of  Court,  as 
if  there  had  been  a  total  want  of  diligence.  Unless  the  words  of  the  order  are  so 
i^g  Uiat  it  is  not  possible  to  escape  them,  I  would  not  make  such  an  order. 

it  may  be  nuwle  a  question,  whether,  after  the  expiration  of  the  three  weeks,  the 
FUintaff  could  sue  out  a  commission.  He  has,  however,  done  it,  and  I  am  asked  to 
eoDstder  it  such  a  neglect  of  duty  that  I  ought  to  order  the  bill  to  be  dismissed. 

The  Defendant  it  is  true  is  in  no  de&ult  in  not  giving  notice  sooner;  because, 
until  the  order  for  the  commission  was  served,  he  was  not  in  a  position  to  move  to 
disauaB,  either  under  the  17tfa  Order  or  the  old  {vaetice ;  but  it  does  not  appear  to 
M  that  diis  motion  can  be  sustained.  As  the  Defendant  came  in  ccmsequoice  ol  the 
nBintifi*s  failing  to  obtain  the  commission  within  die  time,  I  must  refuse  the  motion 
vidumt  costs.    {Affirmed,  Cr.  &  Ph.  151.)  , 

On  the  24tb  of  March  an  application  was  made  by  the  Plfuntiff  to  discharge  the 
a  parte  wder  for  eommission,  and  for  a  new  commission,  which,  after  some  oppoei- 
tiin,  was  granted. 

[124]   Walueb  v.  Psdunoton.  1841. 

Whne  s  Defendant's  title  to  dismiss  is  intercepted  by  a  step  taken  by  the  Plaintiff 
between  tlw  notice  of  the  motion  and  its  bemg  heard,  the  Plaint  must  pay  the 
costs  of  the  ai^ilication. 

A  Irill  was  filed  agunst  several  Defendants,  and  amongst  them  against  Hko 
AtUmey-General ;  and  it  was  now  moved,  on  behalf  of  some  of  the  Defendants, 
ftat  the  bill  might  be  dismissed  with  costs  for  want  of  prosecution. 

The  dates  oi  the  several  proceedings  in  the  cause  were  as  follows.  The  aubpomas 
were  served  in  June  1840,  and  in  December  1840  the  Defendants,  who  now  moved, 
filed  their  answers ;  but  the  Attomey-Oeneral's  answer  was  not  filed  until  the  26th 
of  February  1841,  and  thwe  were  still  some  Defendants  who  had  not  answered  the 
bilL 

The  Defendants  gave  notice  of  this  motion  on  the  26th  of  April  1841 ;  and  on 
the  28th  of  the  same  month  the  Plaintiff  obtained  «i  order  to  amend  his  bill 

Mr.  Pemberton,  in  support  of  the  motion,  ^ter  adverting  to  the  great  delay  in 
getting  in  die  other  answers,  asked,  that  if  the  order  to  amend  prevented  the  dis- 
nuaasl  of  the  bOl,  then  that  die  PhdntUT  might  pay  the  oorta  of  this  application. 

Mr.  Stone,  em/ni. 

Thk  Master  of  thb  BoLUt  [Lord  Langdale].   Where  a  party,  entided  to  have 
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a  bill  dismiased  aa  against  him  for  want  of  prosecution,  makes  an  appticataon  to 
Court  for  that  purpose,  and  is  prevented  [125]  from  obtaining  the  order,  by  wine 
step  taken  by  the  Plaintiff  aftOT  service  of  the  notice  of  motion,  the  usual  course  ii^ 
to  Older  the  Plaintiff  to  pav  tlie  costs  of  the  application.  Here  the  Plaintiff  eui  ralf 
excuse  the  great  delay  in  the  prosecntion  of  the  suit  by  shewing  that  he  has  luedine 
diligence  in  getting  in  the  answers  of  the  other  Defendante.(l)  There  has  been  eoo- 
sideraUe  delay  in  getting  in  the  answer  of  the  Attom^-General ;  bat  even  mv, 
cause  cuinot  go  on,  in  oonseqaence  of  the  answers  of  tiie  other  Defendants  not  haviu 
been  put  in.  If,  however,  the-^aintiff  eonld  shew,  ^t  uring  due  diligence  he  eonU 
not  have  got  in  the  answers  of  the  other  D^endants,  that  would  be  an  answer  to  dm 
application. 

The  Court  made  no  order  on  the  motion,  but  ordered  the  Plaintiff  to  pay  theeoiU 
of  the  application. 

Reg.  Lib.  1840,  B.  621. 


[19Q]  NiCKLiv  V,  Pattkn.  Jfiiy  8, 1841. 

Where  a  Defendant,  in  contempt  for  want  of  answer,  files  it  without  paying  or 
tendering  the  costs  of  the  omtempt^  but  which  are  afterwards  accepted  1^  Ai 
Plaintiff  the  time  to  accept  under  the  4th  (Mw.(1828)  runs  from  Uie  filing  oi  th 
answer,  and  not  from  the  tMiepnauM  of  the  ooaits. 

The  Defendant,  who  was  in  contempt  for  waat  of  an  answer,  filed  his  answer  as 
the  20th  of  February,  without  paying  or  tendering  the  costs  of  the  contempt  The 
Plaintiff  being  about  to  move  to  take  the  answer  off  the  file,  the  Defendant,  on  tht 
27tii  of  February,  paid  the  costs  of  the  contempt,  which  were  accepted  by  tl« 
Plaintiff: 

On  the  2l8t  of  April  the  Plaintiff  took  exceptions  to  the  Defendant's  answer  fir 
insuffloiency,  and  referred  them  on  the  4th  of  May. 

Under  the  4th  General  Older  of  April  1828  (Ordinea  Can.  6),  the  Plaintiff  ii  tti 
be  idlowed  two  months  to  file  exceptions,  and  which,  in  Uua  case^  if  re^ooed  fn* 
the  filing  of  the  answer,  «c^red  on  the  18th  of  April ;  bat,  if  reckoned  fron  Al 
time  (rf  tne  acceptance  oi  tiie  costs,  had  not  expired  at  the  time  when  the  Phaui 
delivered  the  exceptions. 

Mr.  Pemberton  and  Mr.  Heathfield  now  moved  to  dischuge  the  ordw  refetiiq 
the  exceptions,  on  the  ground  that  time  ran  from  filing  the  answer,  and  not  frm  di 
time  of  clearing  the  contempt ;  that  by  force  of  the  above  order  the  answer  becant 
sufficient  on  the  18th  of  April.    They  cited  Sidgier  v.  Tyie  (11  Ves.  202). 

Mr.  Girdlestone  and  Mr.  Elmsley,  etmtrlty  contended  that  as  the  Defendant 
no  right  to  file  his  answer  [127]  until  he  had  cleared  his  contempt,  time  was  toti 
computed  from  the  acceptance  of  coats,  for  before  that  time  it  was  competent  to  di 
Plaintiff  to  move  to  have  the  answer  taken  off  the  file  for  irregularity. 

The  Master  of  thx  Rolia  [Lord  Langdale].  I  must  be  governed  1^  die  4d 
Order.  I  cannot  introduce  a  n«w  term  into  it^  and  say  that  time  is  to  be  reekcnal 
not  from  the  filins  of  the  answer,  but  from  the  aooeptance  of  coste.  The  Fluntl 
might  have  moved  to  take  the  answer  off  the  file,  but  mstMul  of  this  he  accepted  A 
costs  and  waived  the  irregularity :  seven  days  were  thereby  lost.  If  the  Plaind 
found  that  be  had  not  time  to  file  his  exceptions,  he  ought  to  have  applied  totii 
Court  to  be  at  liberty  to  file  them,  but  he  has  thought  proper  to  file  tiiem  witM 
regard  to  the  terms  of  the  General  Order.    The  motion  must  be  granted  with  costs. 


(1)  Note.— See  the  following  General  Orders :  13th  and  16th  of  April  1828, » 
the  26th  of  December  1833,  Ordines  Can.  pages  8,  10,  and  52. 
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[127]   Pkabgk  0.  Qaat.   Jfay  28,  Sl^  1841. 

Thou^  a  Defendant  may  put  in  a  further  answer  before  the  certificate  of  the  Master 
as  to  the  insufficiency  oi  his  former  answer  has  been  filed,  yet  the  Plaintiff  cannot 
refer  the  second  answer  until  after  the  filing  of  the  certificate. 

A  party  who  has  served  and  proceeded  on  an  irregular  order  of  course  is  not  at  liberty 
to  abandon  it,  upon  tender  to  his  adversary  of  the  costs.  The  <»Yler  must  be 
OHiddered  aa  a  ymd  and  subsisting  order,  until  it  is  disposed  of  in  some  regular 
txama,  and  when  costs  are  due  to  a  puty,  the  amount  must  be  ascertained  in  a 
ngnkr  eonise. 

Vline  an  irregular  order  has  been  obtained,  no  subsequent  order  to  the  same  effioct 
ou  be  had  until  the  former  has  been  discharged. 

The  Plaintiff  took  exceptions  to  the  Defendant's  answer,  some  of  which  the  Master 
«n  the  23d  of  April  allowed  :  on  the  following  day  the  Defendant  filed  a  further 
uswer. 

p28]  On  the  28th  of  April,  and  before  the  Master's  certificate  had  been  filed,  the 
ilauitiff  obtained  an  order  of  course  to  refer  the  bill,  answer,  exceptions,  and  further 
uswer.  This  order  was  served  on  the  Defendant  on  the  following  day,  and  a  warrant 
to  proceed  before  the  Master  was  taken  ont  and  served.  On  the  4tli  of  May  the 
paities  attended  before  the  Master,  when  an  objection  was  raised  that  the  certificate 
nd  not  been  filed,  and  which  was  admitted  to  be  good.  On  the  5th  of  April  the 
Defendant  gave  notice  of  motion  to  dischwge  the  order  of  the  28th  of  April  for 
inwalaritv,  and  the  Plaintiff  on  the  same  day  filed  tha  cer^oate^  and  gave  notice  to 
ik  Defendant  that  he  abandoned  the  order  of  the  28tii  of  April,  and  he  tendered  at 
Snt  6s.  8d.  and  afterwards  £1,  68.  8d.  for  costs. 

On  the  5th  o£  May  the  Plaintiff  took  out  another  order  of  reference  similar  to  that 
flf  the  28th  of  April,  and  he  served  a  warrant  to  proceed  thereon  before  the  Master 

00  the  8th ;  and  lie  also  save  notice  to  the  Defendant,  that  if  he  persevered  in  his 
,Mtice  of  the  5th  of  May  he  would  ask  for  costs.  On  the  8th  of  May  there  was  an 
ytttoidance  ex  parte  before  the  Master,  and  exceptions  were  aUowed  <»i  the  ordor  of 
were  nee  of  the  5th  of  May. 

1  On  the  10th  of  May  an  order  was  obtained  by  the  Plaintiff  for  leave  to  amend  his 
Ul,  and  that  the  Defendant  might  answer  the  amendments  and  ezocptions  tosetiier. 

Two  motions  were  now  made  on  behalf  of  the  Defendant:  the  firat  to  disoharge 
tte  Older  ot  the  28th  of  Anil  and  the  second  to  discharge  the  ordws  of  the  5di  and 
lOthofMay. 

ri291  Mr.  Bethell,  for  the  Plaintiff. 

Mr.  Pembertoh  and  Mr.  Dunn,  for  the  Defendant. 
,    See  Beames's  Orden,  292,  IFynne  v.  Jackson  (2  S.  &  S.  226),  Suthtm  v.  Trmighton 
§  Sim.  33),  Fraby  \:  Siafford  (7  Sim.  365),  Ingham  v.  Ingham  (9  Sim.  363  :  2  Dan. 
1^.317). 

I  Mom  31.  Tub  Mxstke  of  thb  Bolls  [Lord  Langdalel.  It  is  not  denied  that 
pe  order  of  the  28th  of  April  was  inadvertently  and  irregularlv  obtained,  before  the 
^iaster'a  certificate  was  ;  but  it  was  contended  that  the  Plaintiff  had  a  right  to 
■bandon  the  order,  and  that  upon  payment  of  costs  properly  incurred  by  the  Defendant 
pe  order  thus  abandoned  might  be  considered  as  not  having  been  made;  and  that  in 
Ptt  case  a  proper  sum  was  tendered  to  the  Defendant  for  nis  costs.  ^Die  argument 
tfgt/m  to  me  to  be  unfounded  on  both  points.  A  part^  who  has  obtained  an  order 
m  course,  and  served  and  proceeded  upon  it,  is  not  at  hbertnr  to  alundon  it  upon  his 
•vn  terms.  The  order  must  be  considered  as  a  valid  and  subsisting  order,  until  it  is 
iiiposed  of  in  some  regular  course ;  and  when  coats  are  due  to  a  party,  the  amount 
Xttt  be  ascertained  in  a  regular  course. 

The  Plaintiff,  I  have  no  doubt,  made  the  mistake  through  mere  inadvertence ;  but 
the  mistake  could,  I  think,  be  corrected  only  by  discharging  the  order  of  the  28th  of 
Ajril :  and  I  am,  therefore,  of  opinion,  that  the  first  of  the  motions  now  before  me 
■uist  be  granted.  And  as  it  further  appears  to  me,  that  until  the  order  [1301  of  the 
SBth  of  Ajnil  was  discharged,  no  second  order  to  the  same  effect  could  r^|ularly  be 
oUsined,  I  am  of  opinion,  that  the  order  of  the  5t^  (rf  May,  the  j^ooeedings  under  i1^ 


Digitized  by  Google 


268 


HILTON  V.  LORD  0BAN7ILLE 


4IEI.T.« 


and  the  order  of  the  10th  of  May,  are  all  irregular;  and  the  Defendant  never  haiing 
acquiesced  in  it,  was  not  bound  to  attend  before  the  Master  on  the  8th  of  May. 
Motions  granted  with  costs. 

[ISO]  Hilton  v.  Lord  Gbanville.  /an.  34,  Sfaif  24,  36,  Jime  6,  9, 14, 1841. 

[a  C.  Cr.  &  Ph.  383 ;  41  £.  R.  498 ;  10  L.  J.  Ch.  398 ;  and  at  Uw,  5  Q.  B.  Bep.  701. 
For  subeeqoent  proceedings,  see  5  Bear.  263.  See  Sail  v.  J^rwi,  1877,  4  Gh.  a 
676v] 

Where  a  Plaintiff,  upon  an  application  for  an  ex  park  injunction,  snppreasaB  matmt 
facts,  the  injunction  will  be  dissolved  on  that  ground  alone;  and  the  Plaintiff  wiB' 
not  be  allowed,  on  a  motion  to  dissolve,  to  maintain  it  on  the  merits  then  disclosed. . 

Where  the  rights  of  the  Plaintiff  and  the  Defendant  are  legal,  the  Plaintiff,  in  askii^ 
for  an  injunction  to  protect  him  from  a  violation  of  his  alleged  legal  rij^ts,  oa^ 
to  shew  that  the  right  has  been  established,  or  that,  having  had  no  means  of 
establisbiag  it  but  the  right  being  primd  facie  veil  founded,  interfereooe  of  tbii 
Court  is  necessary,  to  prevent  that  specira  and  extent  of  mischief  which  this  Court 
ealls  irremediable,  before  the  right  can  be  established  by  leg^  |»Y)ceeding. 

Whether  a  custom  for  a  lord  to  prosecute  mining  operations  under  tiie  soil,  so  as  to 
destroy  tSie  buildings  of  the  copyholders,  without  making  any  oompensatiM  ii  a 
valid  ouatom.  Quare, 

The  Raintiff  was  a  omyholder,  holding  two  houses  in  tiie  manor  oi  Newcud*' 
nnder-Lyne.  The  Defendant  was  the  lessee  under  the  Crown  of  the  mines  of  coil 
and  ironstone  in  that  manor.  Considerable  damage  having  been  done  to  the  neighbour 
ing  houses,  by  means  of  the  mining  operations  carried  on  in  the  vicinity,  and  grest 
apprehension  being  entertained  for  the  safety  of  those  belonging  to  the  Plaintm^  W, 
filed  a  bill  for  an  injunction  to  restrain  the  Defendant  from  so  working  his  mines  H 
to  injure  or  endanger  his  house.  The  Plaintiff  had,  in  January  1841,  applied  expak 
to  the  Master  of  the  Bolls  for  a  special  injunction,  which  he  obtained,  and  a  motioi 
was  now  made  to  dissolve  it.  The  facts  of  the  case  are  fully  stated  in  1  Craig  ft 
PhilUpe,  283,  and  the  judgment  of  the  Master  of  the  RoUs^vosf,  p.  136. 

[l^l  Mr.  Pemberton,  Mr.  George  Turner,  and  Mr.  Porvi^  without  gcnng  inta 
the  menta,  insisted  that  the  injunction  ought  to  be  dissolved ;  on  the  groand  tut  tW 
Phkintiff,  in  applying  ex  parUjbad  omitted  material  fada,  and  that  he  had  noteoM 
with  promptness,  and  immediately  upon  his  apprehending  an  injuncti<m  was  necessiiy 
to  prevent  an  alleged  irremediable  injury. 

Mr.  Kindersley,  Mr.  Betbell,  and  Mr.  Hardy,  eon/r&,  contended  that  there  was  no 
suppression ;  secondly,  that  under  the  peculiar  circumstances,  the  Plaintiff*  had  ooms 
with  due  dihgence ;  and,  thirdly,  that  inasmuch  as  if  the  technical  objection  raised  bf 
the  Defendant  prevailed,  it  would  become  necessary  again  to  discuss  the  merits  oa 
anothor  motion  for  an  iniunction,  the  more  convenient  course  would  be  to  enter  at 
once  into  the  merits,  and  then  for  the  Court  to  deal  with  the  objeotitm  as  to 
suppression  upon  the  consideiaticm  of  costs. 

Mr.  Pemberton,  in  reply,  insisted  on  his  right  to  have  the  case  decided  on  At 
technical  points  raised. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  have  some  TC«ret  in  deciding  Un 
case  on  such  narrow  grounds.  Whatever  may  be  the  value  of  the  property,  tbt 
Plaintiff  is  entitled  to  the  utmost  protection  of  the  law  ;  but  he  must  bring  forwaid 
his  case  consistently  with  the  rules  of  the  Court,  one  of  which  is,  that  an  ex  varti 
injunction  cannot  be  maintained,  if  on  the  ex  parte  application  any  material  facts  hsn 
been  suppressed.  Granting  ex  park  injunctions  is  always  a  ver^  arbitawy  proceeding; 
it  is  making  ui  onler  against  a  party  in  his  absence ;  but  it  is  most  important  lltft 
this  jurisdiction  of  the  Court  should  be  maintained,  in  order  to  prevent  the  onausit- 
sion  of  irremediable  mischief. 

[1^1  When  the  application  was  made  for  this  injunction,  it  appeared  from  tJu 
Plaintiff^  own  statement,  that  he  was  acquainted  with  the  damage  in  March ;  ud 
the  aj^Ucation  for  the  injunction  not  having  been  made  until  May,  I  should,  aoeord- 
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iDg  to  a  pnetioe  which  I  have  oonstantlj  acted  on,  hare  refused  to  grant  the  injunction 
aparie;  and  I  should  have  appointed  an  early  day  to  hear  the  case  in  the  presence  of 
both  parties.  This  objection  was,  however,  met  by  a  statement,  that  it  was  only 
widuD  seven  days  that  the  Plaintiff  had  been  made  acquainted  with  the  damage  which 
tkreatened  bis  noose,  and  that  he  had,  in  the  meantime,  trusted  that  the  mining 
tperttioDS  would  have  been  so  carried  on  as  not  to  injure  it 

The  only  question  is,  whether,  under  the  circumstances,  and  having  regard  to  the 
fiuti  now  newly  stated,  the  Plaintiff  and  his  advisers  were  justified  in  trusting  in  that 
1^:  uid  on  hearing  the  affidavits  it  is  impossible  to  say  they  ought  or  to  doubt 
IktLwd  GranTille  and  fais  agent  intended  prooeedinff  toiraTds  the  Plaintifi's  house. 
iKf  opinion  on  this  motion  is,  that  if  I  had  known  the  »cts,  now  brou^t  forward  for 
Hi  fiist  tame,  I  should  not  have  granted  the  injunction  «z  p<Kie.  The  consequence  is, 
Alt  this,  as  an  ec  parte  injunction,  cannot  be  maintained,  and  it  must  be  dissolved 
liA  costs.  I  ^ve  no  opinion  on  the  merits ;  it  is  open  for  the  Plaintiff  to  move  on 
HtiGfl  for  an  injunction,  and  then  the  merits  will  have  to  be  considered. 
'   /mm  8.   The  Plaintiff  now  moved  for  a  special  injunction. 

Hr.  Rindereley,  Mr.  Bethell,  and  Mr.  Hardy,  for  the  Plaintiff.  [133]  The  right 
ittBted  on  by  the  Defendant  cannot  be  maintained ;  it  shocks  common  sense  ;  for 
Bot  ooly  does  the  Defendant  claim  the  right  of  destroying  the  Plaintiff's  houses  by 
In  miniiiff  operations,  bat  he  insists  that  be  has  a  right  to  undermine  and  engulph 
aDtbebaudings  on  the  manor,  including  the  parish  churob,  the  infirmary,  and  the 
KEtsiinve  potteries,  without  even  making  slightest  compuiBati<m  for  the  damwe. 
it  appesrs  from  the  affidavits,  that  to  such  an  extent  has  the  injury  been  carried,  that 
Hoot  of  150  houses  have  already  been  damaged.  This  claim  on  the  part  of  the 
Defendant  is  very  different  from  a  reasonable  custom  to  sink  a  shaft  on  the  copyhold 
hud  to  enable  the  lord  to  obtain  the  material. 

The  way  in  which  the  Defendant  puts  his  case  does  not,  however,  amount  to  a 
etHtom ;  he  says,  that  for  a  series  of  years  he,  and  the  former  lessees,  have  been 
Hcnitomed  to  damage  houses  and  buildings  on  the  manor,  without  making  anv 
nopeosation.  The  times,  the  places,  and  the  names  of  the  parties  iniured, 
M  not  stated.  This  does  not  amount  to  a  custom.  It  is  true  occasional  and 
Mcidental  damage  may  have  accrued,  but  here  the  lessee  boldly  claims  the 
^t  to  tfeot  a  premeditated  intention  of  wholly  destroying  the  Phuntiff's 
■owfaokl  estate. 

To  establish  a  valid  custom  there  must  be,  first,  an  immenuHrial  usage;  and 
nemdly,  it  must  be  good  in  point  of  law.  That  is,  it  must  be  defined,  certain,  and 
naatmable.  If  such  be  the  requisites,  the  right  claimed  is  bad,  and  void  in  law,  and 
DO  tuage  conld  make  it  ^ood.  Such  a  custom  might  utterly  annihilate  the  property 
ef  the  tenant,  and  wouM  be  inconsistent  with  the  estate  granted  by  the  lord.  In 
Mna^t  V.  JTilks  (Willes's  Rep.  360)  a  [134]  custom  was  claimed  by  the  lord,  when 
It  bad  sunk  pits  on  the  freehold  lands,  part  of  the  manor,  to  cast  the  rubbish,  &c.,  on 
tke  customary  land,  near  such  pits,  there  to  remain.  The  custom  was  held  void  as 
mcasonable,  the  Court  observing, "  The  true  objections  to  the  custom  are,  that  it 
VDold  be  uncertain  and  likewise  unreasonable,  as  it  may  deprive  the  tenant  of  the 
*Me  benefit  of  the  land ;  and  it  cannot  be  presumed,  that  the  tenant,  at  first,  would 
come  into  such  an  agreement."  This  decision  was  affirmed  in  the  Exchequer  Chamber 
(SStrange,  1224).  In  Badger  v.  Ford  (3  Bam.  &  Aid.  163)  it  was  held  that  a  custom 
tor  Uie  lord  to  grsnt  leases  of  the  waste  of  the  manor,  without  restriction,  was  bad  in 
fnnt  of  law.  The  observation  of  Lord  Tenterden  strongly  applies  to  the  present 
tase,  "I  think  it  is  too  much  to  suppose  a  reservation  of  a  power  bv  the  lord,  at  the 
time  of  the  original  grant,  the  Effect  of  which  would  be  to  enable  him  to  annihilate 
the  ri^ht  of  common  altogether.  Such  a  custom  cannot  exist."  The  same  point  was 
held  m  Arleft  v.  EUis  (7  B.  &  C.  346),  where  a  similar  sort  of  alleged  custom  was 
held  bad,  "  because  it  would  go  to  the  destruction  of  the  righta  of  the  common 
altogether.'*  The  rights  are  wholly  inconsistent ;  and  although  one  custom  may 
qoaufy  another,  it  cannot  entirely  subvert  it.  Supposing  the  Defendant,  by  custom, 
to  have  a  right  to  the  minerals,  he  is  bound  to  work  tiie  mines  in  a  reasonable 
nuomer,  as  seems  to  have  been  formerly  done,  and  leave  proper  support  for  the 
nu&ee.  In  Harria  t.  Ryding  (5  M.  &  W.  60)  there  was  a  grant  of  the  surface  in  fee, 
with  a  resenratiw  (rf  the  mines,  witb  liberty  of  ingress,  and  to  dig  and  sink  shafts. 

Kii.— 10 
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It  was  held  that  the  grantor  was  not  entitled  to  take  all  the  mines ;  but  only  so  modi 
^  he  could  get,  leaving  a  reasonaUe  support  for  the  surface. 

[136]  There  is  this  further  ffround  for  equitable  relief :  the  Defendant  and  iu 
father  have  stood  by  and  allowed  the  houses  to  be  built  by  the  copyholders;  sothtt 
if  the  lessee  had  the  right  contended  for,  the  Plaintiff  would  be  soil  entided  to  tht 
injnnction.  If  a  party  build  a  houae  near  the  boandary,  the  Court  would  not  pmut 
his  neighbour,  after  a  lapse  of  years,  so  to  deal  with  us  own  land,  a>  to  destroy  the 
house  of  his  neighbour. 

The  plea  in  Paddock's  action  (Cr.  &  Ph.  2881)  admitted  the  liability  to  make  i 
reasonable  compensation  to  the  tenant.  If,  then,  the  Defendant  be  liable  to  make 
compensation,  he  ought  to  be  prevented  committing  an  injury  which  is  incapable  cf 
compensation.  The  right  of  the  Defendant  has  never  been  established,  and  ought  to 
be  put  in  a  train  of  investigation  ;  in  the  meantime,  the  Plaintiff  ought  to  h&re  Iw 
property  protected  from  being  thrown  down  by  the  Defendant's  mining  opeiatkoL 
They  also  cited  Gilbert's  Tenures,  327,  425. 

Mr.  Pemberton,  Mr.  George  Turner,  and  Mr.  Purvis,  etmtriL  The  oopyhoUei'i 
rights  are  limited  by  the  grant  from  the  lord,  in  whom  the  freehold  is  vetted. 
AVnere,  by  custom,  the  mines  and  the  rights  to  work  them  are  reserved,  the  building 
erected  by  the  copyholders  are  subject  to  all  the  inddents  to  which  the  Uuid  itself  x 
subject ;  for  the  copyholders  cannot,  by  ereeting  buildings  on  the  land,  infriege  on 
the  lord's  right  to  get  the  minerals  under  it,  or  oompel  him  to  deviate  from  tk 
line  of  his  mining  operations.  By  the  general  custom  of  copyhold  tenures,  if  a  tenant 
build  on  the  copyhold  land,  it  is  waste ;  unless  it  be  sanctioned  by  the  custom,  or  be 
authorised  by  the  permission  of  the  lord;  Comyn's  Digest  (Copyhold,  181,  M.  ^ 
Forfeiture),  1  Coke's  Inst  63  a.  The  p.S61  custom  in  this  manor  to  grant  leases  of 
coal  and  iron  is  carried  back  so  far  as  10  Sich.  2.  There  is  sufficient  usage  to  support 
this  right.  There  is  nothing  so  unreasonable  in  the  custom  as  to  invalidate  it  in 
point  of  law.  In  Sateson  v.  Green  (S  Term  Rep.  411)  a  custom  for  tJie  lord  to  dig 
clav  pits,  to  an  unlimited  extent,  where  the  herbage  was  insuffident  for  the  toiinti, 
and  where  four  out  of  ten  acres  of  the  herbage  hra  been  destroyed,  was  auf^nrted; 
and  see  Clarksm  v.  JFooeUume  (5  Term  Bep.  412,  n.),  Fclkard  t.  ffemnuii(P  Tom 
Bep.  417,  n.).  If,  as  the  Plaintiff  contends,  the  Deiendant  is  liable  to  make  eon* 
pensation,  then  such  is  the  custom,  and  there  his  claim  is  at  law,  and  not  in  equity,  nd 
there  is  no  ground  for  an  injunction. 

The  Court  will  consider  the  inconveniences  on  both  sides  in  granting  an  injaofr 
tion  ;  Gre^  v.  The  Duke  of  ^Northumberland  (13  Ves.  236 ;  and  17  Ves.  281).  Here  the 
lessee  has  expended  more  than  £100,000  to  enable  him  to  work  these  mines.  If  thi^ 
were  stopped,  it  would  be  productive  of  the  greatest  injury  to  the  Defendaot,  ain 
300  men  would  be  put  out  of  employ.  On  the  other  hand,  the  whole  value  of  the 
Plaintiff's  property  is  less  than  £200.  If  the  Court  were  to  restrain  the  works,  aad 
the  lessee's  rights  were  afterwards  eatabliahed,  it  woidd  be  impossible  to  set  bia 
right  and  affonl  him  compensation  for  the  damage  be  had  sustained  by  the  act  (tf  the 
Courtw  The  Plaintiff  is  a  person  of  humble  circumstances,  put  forward  by  a 
biiiation  of  the  other  copyhc^era ;  wh<^  if  th^  had  been  Plaintiffs,  would,  from  fkk 
conduct  have  been  held  by  the  Court  disentitled  to  tAie  injunction.  The  niintil 
ought,  therefore,  to  be  in  no  better  situation. 

5137]  Mr.  Kindersley,  in  reply. 
une  14.  The  Master  of  the  Rolls  [Lord  Langdale].  The  Plaintiff,  bcufg 
entitled  to  two  copyhold  houses  in  the  manor  of  Newcastle-under-Lyne,  prays  ton 
injunction  to  restrain  the  Defendant,  who  is  lessee  of  the  mines  of  coal  and  iromtm 
within  the  same  manor,  from  so  working  his  mines  as  to  injure  or  endanger  tha 
Plaintiff's  houses. 

The  rights  asserted  on  the  part  of  the  Plaintiff  and  of  the  Defendant  are  le^ 
rijghts ;  and  the  Plaintiff,  asking  for  the  assistance  of  a  Court  of  Equity  to  proMi 
him  from  a  violation  of  hie  alleged  leg^  right,  ought  to  shew  that  the  right  has  beei 
established,  or  that^  having  had  no  means  of  estaluishing  it,  but  tiie  right  being  ^fM 
fade  well  founded,  the  interference  of,  this  Court  is  necessary,  to  prevent  that  qieaii 
and  extent  of  mischief,  which  this  Court  calls  irremediable,  before  the  right  can 
established  by  legal  proceedings.  In  this  case,  it  appears  that  the  Phuntiff,  persoaallfr 
has  not  had  any  opportunity  of  establishing  his  right  at  law ;  and,  Uierefu^  tii 
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qaeatioD  is,  what  is  the  result  of  the  evidence  now  adduced,  as  to  the  right  which  he 
dttms,  and  as  to  the  nature  aod  extent  of  damage,  with  which  he  is  ^reatened,  if  hit 
dsim  of  right  appears  to  be  well  founded. 

The  Queen,  in  right  of  the  Duchy  of  Lancaster,  is  lady  of  the  manor ;  Crown 
kasei  of  die  mines  of  coil  and  ironstone  within  the  manor,  have  been  granted, 
diitbetly  from  die  manor  iteelf,  from  an  early  period ;  and  the  lessees  have,  from 
time  to  time,  obtained  coal  in  eonsideraUe  qnantities,  and  some  ironstcme. 

[138]  The  houses  now  belonging  to  the  Plabtifi^  together  with  many  other  hoases, 
were  built  about  the  year  1797,  in  the  immediate  neighbourhood  of  several  shaftq 
ud  pits,  which  were  then  open ;  and  two  of  the  witnesses  state  their  belief,  that 
before  the  houses  were  built,  the  Cannell  Row  coal  had  been  obtained  from  under 
ttkt  part  of  the  field  on  which  the  houses  now  are. 

At  tihat  time,  the  Defendant's  father,  the  late  Marquis  of  Stafford,  was  lessee  of 
du  mines.  The  Defendant  became  entitled  to  the  lease  in  1803;  and  renewed  or 
additional  leases  have  since  been  granted  to  him.  The  mines  have  been  constantly 
worked,  and  Uiere  being  houses  on  some  parts  of  the  surface,  it  is  stated  by  William 
Jerris,  that  in  worUng  for  coal  under  houses,  certain  supports  were  left  to  prevent 
iejoiy  to  the  houses ;  and  that  in  working  for  coal  under  the  open  gcouady  as  no 
dusags  to  houses  was  apprehended,  instructions  were  given  to  dear  alfout.  In  the 
progress  of  the  worlo,  however,  damage  was  oocasioDally  done,  or  was  expected  to  be 
amcto  bondings  on  the  surface;  and  so  early  as  1801,  some  of  the  copy  holders 
endeavoured  to  obtain  enhunchisemente,  so  that  their  estates  might  be  discharged 
from  the  mines,  the  working  of  which,  was,  or  was  likely  to  be,  injurious  to  buildings. 
The  endeavour  was  not  sucmssful,  and  the  mines  continued  to  be  worked.  It  appears 
from  the  evidence,  that  the  coal  and  ironstone  lie  to  some  extent  in  alternate  strata, 
tbe  vein  of  ironstone  being  sometimes  above  and  sometimes  below  a  bed  of  coal ;  and 
•emetimes  between  two  veins,  or  beds  of  coal.  And  although  the  mines  were  princi- 
pally worked  for  coal,  ironstone  in  some  though  not  in  laive  quuitities  has,  so  far  as 
the  evidence  goes,  always  been  obtained.  Mr.  Forrester,  we  resident  mining  agent 
for  the  Defenduiti  had  proposed  to  obtain  ironstone  for  smeltine  about  tJie  [139] 
jesr  1813 ;  an  ineraased  demand  for  coal  prevented  the  proposal  neing  oarried  into 
siec^  at  that  time.  Afterwards,  in  the  year  1826,  the  working  of  tiie  mines  havin^^ 
as  it  would  seem,  occasioned  considerable  damage  to  buildings,  a  memorial  to  the 
Defendant  was  presented  by  several  copyholders  who  complained  of  the  Injuty,  and 
elsimed  a  right  to  compensation ;  it  does  not  appear  that,  at  that  time,  any  question 
wasnised  as  to  the  Defendant's  right  to  work  the  mines  under  houses;  what  was 
claimed  was,  that  if  in  working  the  mines,  damage  was  done  to  the  houses,  the 
Defendant  should  make  compensation  for  such  damage.  He  denied  his  liability, 
refused  to  make  any  compensation,  and  no  attempt  was  then  made  to  enforce  the 
dairn.  About  the  year  1B32  the  ironstone  began  to  be  obtained  for  smelting;  and 
it  has  ever  since  been  obtained,  on  an  extensive  scale,  uid  in  much  larger  quantities 
than  before.  An  attempt  has  been  made  to  distinguish  l^e  Defendant's  right  to  work 
(be  ironfltxme,  from  his  right  to  work  the  coal ;  but,  mwn  the  evidence  oefore  me, 
there  does  not  appear  to  be  any  difference.  The  Defendant  being  lessee  of  the  mines 
of  both  minerals,  appears  to  have  as  much  right  to  get  one  as  the  other ;  and  to  be 
sabject  to  no  greater  liability  as  to  one,  than  lie  is  as  to  the  other. 

In  the  progress  of  his  extends!  operations  as  to  the  ironstone,  and  in  the  year 
1839,  the  Defendant  caused  to  be  made  a  new  level,  which  runs  under  and  across 
three  slreete  of  the  bouses  built  about  the  year  1797.  This  level  is  about  sixty-five 
yards  below  the  surface ;  and  the  workings  have  been  continued  from  it^  under  the 
hoQses.  The  Plaintiff's  houses  are  at  the  distance  of  sixty-seven  yards  from  the  level ; 
the  Defoidant's  works  have  advanced  from  the  level  towards  the  Plaintiff's  houses ; 
end  many  houses,  situated  between  the  level  and  the  Plaintiff*s  houses,  have  been 
A»m*gp^  [1401According  to  the  evidence  adduced  by  the  Plaintiff,  the  damage  has 
arisen  from  the  Defmdant  s  working  for  ironstone.  Some  oi  the  witnesses  for  the 
Defendant  raise  a  donbt,  whe^er  ue  injury  would  have  arisen  from  wmking  for 
iraostcue,  if  the  Cannell  Bow  coal,  obtained,  as  is  supposed,  before  the  houses  were 
hoflt,  had  not  been  improperly  worked.  It  does  not  appear,  that  all  the  houses  under 
which  the  mining  has  been  carried  on,  have  been  injured  ;  but  it  is  not  denied,  that 
many  houses  have  been  considerably  damaged ;  and  although  the  Plaintiff's  houses 
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are  yet  sound,  it  seems,  at  leaat,  veiy  probable,  that  they  will  be  damaged  in  tlie 
proCTess  of  the  works,  if  continued. 

The  Defendant  insists  that  he  has  a  right  to  work  the  mines  in  the  manner  moik 
advantageous  to  himself ;  that  his  lease  and  the  custom  of  the  manor  maUe  him  to 
do  so,  and  that  the  building  of  houses,  eren  if  authorised  Ivy  the  custom,  uid  by  the 
grant  of  houses  to  be  held  acoording  to  the  custom  of  the  manw,  oaimot  intorfan 
witli  his  right ;  and  he,  therefore,  cudms  to  be  entitled  to  work  the  minenli,  ersn  it 
the  risk  of  damaging  the  houses,  without  being  liaUe  to  make  any  compensation,  if 
damage  should  be  actually  done ;  and  the  Defendant  has  been  at  all  times  desiroat  to 
facilitate  the  trial  at  law  of  the  question,  which,  in  this  respect,  has  arisen  between 
him  and  the  copyholders. 

The  Plaintiff  has,  by  his  bill,  in  somewhat  ambiguous  terms,  stated  a  claim  more 
extensive  than  the  relief  he  prays ;  and  in  the  ai^^ment,  it  has  not  been  denied,  that 
the  Defendant  is  entitled  to  work  the  mines,  and  it  is  not  alleged,  that  the  Defendant 
is  working  the  mines  in  an  improper  manner  for  the  purpose  of  winning  the  mioenli ; 
but  it  is  sought  to  enjoin  hiin  from  winning  them  in  snch  a  way  as  to  damage  the 
Plaintiff's  houses. 

[141]  Upon  the  evidence  now  produced,  I  find  no  reason  to  conclude  that  the 
Defendant  is  not  entiUed  to  work  the  mines  in  a  proper  manner,  for  the  purpose  of 
obtaining  the  minerals  which  may  lie  under  houses.  It  must  be,  and  indeed  ii, 
admitted  that  in  prosecuting  such  works  the  houses  may  be  damaged.  Whether  the 
Defendant  is  answerable  for  such  damage  and  liable  to  make  compensation,  is  not  a 
question  which  can  be  determined  here  or  by  anticipation.  The  tacts  proved  shew, 
that  the  copyholders  have,  for  a  long  time,  sought  for  compensation,  without  adopting 
any  effective  measures  for  enforcing  their  claim.  Upon  the  merits  of  the  question, 
it  is  not  my  intention  to  ^ve  any  opinion  ;  but  it  appears  to  me,  that  the  view  roost 
lavourable  to  the  Plaintiff,  which,  upon  the  evidence  before  me,  I  can  take,  is,  that 
the  Defendant,  though  entitled  to  work  the  mines,  is  liable  to  make  compensatioD 
any  dunage  which  he  may  do  to  houses  on  the  surface ;  and  in  this  view  of  the  me» 
I  think,  that  I  ought  not  to  grant  the  injunction,  but  to  leave  the  Plaints  to  hii 
legal  remedy,  if  the  Defendant,  in  oontiouing  his  work,  does  the  damage  which  i» 
expected  to  the  Plaintiff's  houses. 

The  opinion  whieh  I  have  thus  formed,  has  made  it  unnecessary  for  me  to  oonaicler 
the  effect  of  the  mode  in  which  the  suit  is  prosecuted,  at  the  instance  and  at  the 
request  of  persons,  who,  bavins  bad  rights  similar  to  those  of  the  Plaintiff,  have,  br 
their  own  conduct  and  ladies,  deprived  themselves  of  the  right  to  an  injunotioD.  1 
incline  to  think  that  in  the  oonuderation  of  the  Plaintiff's  ri^t,  I  could  not  hsn 
noticed  those  drcumstances. 


£L4S}  PuLLAN  r.  Rawlins.  Jims  1, 14, 1841. 

A  will,  proved  abroad  and  retained  there,  established  on  production  of  a  oopy  otttified 
under  the  hand  and  seal  of  the  proper  oflSoer,  &c,  which  had  been  admitted  tft 
probate  in  the  Ecclesiastical  Court  here. 

This  was  a  creditor's  suit,  and  it  sought  (amon^t  other  thing^)  to  have  thb  will 
of  the  testator  established.  It  appeared  that  he  died  in  America  in  1796,  possesaiji; 
a  plantation  in  the  Island  of  St.  Christopher,  out  of  which  the  bill  sought  to  obtain 
payment.  The  ori^nal  will  was  not  produced  in  Court,  it  having  been  proved  in 
America,  and  deposited  there,  but  a  copy  was  produced  from  the  Prerogative  Court 
in  England,  where  it  had  been  admitted  to  probate.  To  this  was  affixed  a  certificate, 
under  the  hand  and  seal  of  the  re^^strar  of  wills  in  Baltimore,  in  America,  that  such 
a)py  was  a  true  copy  of  the  original,  which  had  been  proved  1^  the  oaths  (rf  ths 
three  subscribing  witnesses. 

The  clerk  of  the  council  of  the  State  of  Maryland,  under  the  Great  Seal  of  the 
Stf^  certified,  that  l^e  party  signing  the  certificate  was  the  doly  appointed  registrar. 

Mr.  Temple  and  Mr.  Heafehfield,  for  the  Kaintiff,  sabmitted,  uat  as  the  origiml 
will  could  not  be  produced,  the  present  secondary  evidence  was  sufficient  to  owik 
the  Court  to  establish  the  will. 
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Thb  BfAOTKR  OF  THE  RoLi£  hesitated  id  establiafaing  the  will  in  the  absence  of 
the  original,  but  took  time  to  consider  the  point,  and  requested  the  registrars  to 
aeareh  for  authorities  in  the  meantime. 

June  H.  The  Master  of  the  Rolls  H^ord  Langdale]  said  he  found,  on  enquiry, 
that  such  orders  bad  been  made  by  Sir  Joseph  Jekvl  and  p,43]  Lord  £ldon,  and 
that,  therefore,  he  should  make  the  order  on  the  produotaon  of  the  proper  legiJized 
tnnwript 

The  Court  declared  the  will  well  proved,  and  that  the  same  ought  to  be  estab- 
liahed  and  the  teust  thereof  performed  and  carried  into  effect. 

The  following  notes  of  authorities  were  produced  by  the  registrars : — 

Gardner  v.  Myre.   M.  K.   Jvne  13,  1738. 

Will  established  on  secondary  evidence,  the  original  being  in  the  cobniea. 

The  bill  was  to  have  an  execution  of  the  trusts  in  the  will  of  John  Grardner.  An 
<xtler  for  the  clerk  in  Court  to  attend  with  the  record  of  the  depositions  read.  The 
will  of  John  Gardner,  as  set  forth  in  the  record  of  the  Plaintiff's  interrogatories 
.  .  .  read.  Cur.  It  appearing  to  the  Court  that  the  original  will  of  John  Gardner, 
tiifl  Plaintifi^s  grandfather,  is  in  Jamaica,  and  that  other  persons  than  those  before  the 
Coart  claim  r^  estates  under  the  said  will,  so  that  it  is  not  in  the  power  of  the 
Plaintiff  to  procure  the  wiU  to  be  brought  Uther,  and  the  Plaintiff,  and  the  Defendant 
the  heir  at  htw,  and  the  sorriving  trustee  named  in  the  said  will,  residing  in  England} 
Declare,  &o. 

Bbyley  «.  Bayley.   L.  0.  1802. 

Will  proved  in  the  West  Indies,  established  on  production  of  attested  copy  and 
prerogative  probate. 

Declare  this  will  to  be  well  proved,  and  declare  the  will  proved  in  the  West  Indies, 
decreed  to  be  established.  Sec,  upon  the  production  of  the  attested  copy  and  probate 
is  the  Prerogative  Court. 

B«g.  Lib.  A.  1801.  A.  fol  994. 

CIM]  Ellis  0.  Medlicott.   M.  B.   M  20, 1610. 
A  lost  will  of  real  estate  established  by  means  of  a  copy. 

Kn  by  executors  and  trustees  of  W.  Medlicott^  deceased,  against  William  Medlioott 
tltt  hear  at  la.w,  to  establish  the  will  of  their  testator.  One  erf  the  executors,  W. 
Ooodc^  attraided  at  Doctors'  Commons  with  the  original  will  to  prove  the  same^  and 
a  oommiasion  was  issued  to  take  the  oath  of  Ellis  the  other  executor ;  the  commission 
was  executed,  and  with  the  original  will,  inclosed  in  a  parcel  sent  up  to  Londoa  by  a 
coach  which  was  robbed  on  the  way  and  the  parcel  al^tracted,  and  has  never  since 
been  found.  The  executors  then  exhibited  for  proof  in  the  Prerogative  Courts  a 
pardimeat  eopy  of  the  will,  which  had  been  previously  made  and  examined  with  the 
original  will ;  on  which  the  Court  granted  probate.  The  trustees  subsequently  con- 
tracted to  sell  the  testator's  real  estates,  but  the  purchaser  refused  to  complete  unless 
the  eopy  <A  the  will  was  established  by  the  decree  of  this  Court  A  bill  was  filed  by 
ezeeotors  and  trustees  against  heir  to  establish  will.  Whweupon,  and  upon  debate 
of  the  matter  and  hearing  an  exhibit  marked  A.,  purporimg  to  he  a  eqag  ^  A«  vUl  of 
W.  MeSieott,  dated  Ae  3d  day  of  Febmaey  1807,  and  the  {voob  talrai  in  this  causa 
nad,  and  what  was  alleged  by  the  counsel  on  bc^  sides.  His  Honor  doth  dechue 
tiist  the  copy  of  the  will  of  W.  Medlioott^  the  testator  in  tiie  pleadings  named,  proved 
by  die  Plaintiffs  in  the  Prerogative  Court  in  the  Archbishop  of  Canterbury,  ajid  in 
toil  eanee,  is  a  true  copy  of  the  will  of  the  said  testator,  and  ought  to  be  established 
as  bis  will,  and  doth  order  and  decree  the  same  accordingly  l)y  the  Plaintifi^  the 
^ustees,  to  pay  costs  of  suit  to  Defendant  the  heir. 

Keg.  Lib.  1809.  A.  foL  252. 
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Harrison  v.  Weale.  8,  Nov.  7,  1840. 

Will  established  on  production  of  official  transcript,  and  of  prerogative  probate  tfaereoi 

The  will  was  not  produced  in  Court ;  but  a  transcript  of  the  will  produced  in 
Court  on  the  7tfa  day  of  November  1840,  and  entered  in  the  decree  as  follows  :— 
"  An  official  transcript  of  the  will  of  William  George  Harrison,  the  testator  in  ths 
pleadings  named,  proved  in  the  Prerogative  Court  ^  Canterbury  by  the  ezecatoria 
England,  probate  of  the  will  read." 

p.46]  Raicsbottoh  v.  Frsebian.  Jme  23, 1841. 

[S.  C.  10  L.  J.  Ch.  362;] 

An  injunction  may  be  obtained  before  appearance  upon  personal  service  of  the  notiee 
<rf  motion ;  but  a  receiver  cannot,  except  leave  be  given  to  serve  the  notaee 
personally. 

Such  leave  will  not  be  granted,  unless  it  appear  that  the  Plaintiff  has  used  dw 
dil^nce  to  compel  an  appearance. 

This  was  a  bill  by  an  equitable  mortgagee  against  the  mortgagor.  A  svApcma  bad 
been  served,  but  no  appearance  had  been  enter^  by  the  Defenoant  to  the  bilL 

A  notice  of  motion  for  an  injunction  and  receiver  having  been  served  on  ti» 
Defendant  personally, 

Mr.  Lovat  now  moved  for  an  injunction  and  receiver.  He  stated  that  tbe 
Defendant  not  having  appeared,  it  was  impossible  to  serve  Us  clerk  in  Court  with  die 
notice  of  motion  in  the  usual  way. 

The  Defendant  did  not  appear  on  the  motion. 

The  Master  of  the  Rolls  [Lord  Langdale]  said  that  the  motion  for  a  recdver 
could  not,  except  by  special  leave  of  the  Court,  proceed,  on  a  notice  (rf  motion  served 

^  Mr.  £oval  then  moved,  ex  forte,  for  the  injunction,  and  asked  for  liberty  to  unm 
a  notice  of  motion  for  a  receiver  on  the  Defendant  personally,  for  the  next  motioo 
day. 

The  Master  of  the  Bolls  [Lord  Langdale]  granted  the  injunction,  but  said  he 
could  not  give  the  leave  asked,  until  he  had  been  satisfied  that  due  diligenoe  had  ben 
used  by  the  Plaintiff  to  compel  an  appearance. 


[146]  StrioklaKd  fi.  Stbickland.  June  3, 1841. 

A  sim^e  application  to  enlarge  publication,  involving  no  specialty,  should  be  made  to 

the  Master  in  the  first  instance,  and  not  to  the  Court. 
Cases  stated,  which  though  they  come  within  the  letter  of  the  3d  &  4th  W.  4,  a  94, 

8.  13,  yet  the  ap^oations  ought  to  be  made  to  the  Court  in  the  first  instuoe^  and 

not  to  the  Master. 

Mr.  Girdlestone  and  Mr.  L.  Shadwell  moved,  in  this  case,  to  ealarge  pabb'cati<n. 
They  argued,  that  the  application  had  properly  been  made  to  the  Court  in  the  first 
instance,  and  not  to  the  Master.  In  Carr  v.  AppUymrd  (1  Keen,  725,  and  2  MyL  & 
Cr.  476),  the  Defendant  moved  that  he  might  be  at  liberty  to  examine  his  witnesses 
in  the  cause  notwithstanding  publication  had  passed,  and  that  publioation  m^t  pu> 
accordingly,  and  it  was  helaby  the  Master  of  the  Bolls  and  the  Lord  ChanoeUor  that 
the  case  did  not  come  within  the  statute  3  &  4  W.  4,  c.  94,  s.  13.    By  the  18th 


(1)  The  practice  has  been,  to  some  extent,  altered  by  the  3d  General  Order  of 
April  1843 ;  see  Ordines  Can.  198 ;  and  see  also  the  17th,  19th,  20th  and  21st  Oidets 
of  October  1842,  Ordines  Can.  213,  214,  216. 
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OoDenl  Order  of  1828  (OrdiaeB  Can.  14),  publication  is  not  to  be  enluged  emept 
apw  jpraol  tnvIuoMoM  io  the  Gowrt  made  apon  notice,  Sut. 

Mr.  BetlieU,  contrh.   This  application  ought  to  have  been  made  to  the  Master,  for 

the  statute  referred  to,  tiie  Masters  are  to  hear  and  detemune  all  applications  for 
eahrging  publication.  There  is  a  difference  where  the  time  for  passing  publication 
fasB  poMed ;  but  here  it  will  not  pass  until  the  last  day  of  the  present  term. 

Thx  Master  of  the  Rolls  [Lord  Langdalel  It  is  not  in  consequenoe  of  any 
doubt  chat  I  entertained,  but  because  of  the  peeuliar  construction  which  the  Court 
bu  pat  on  this  Act  of  Parliament  in  particular  instances,  that  I  have  required  this 
eue  to  be  [147]  argued.  This  Act  has  received  what  is  called  a  liberal  construction  ; 
aod  has  been  construed  with  reference  to  the  established  rules  and  practice  of  the 
Gout,  and  with  a  view  to  cany  into  effect,  and  not  defeat,  the  intention  of  the 
Ledalature.  Though  the  Act  says,  that  certain  things  are  to  be  done  by  the  Master, 
•M  by  the  Court  upon  appeal  only,  yet  it  has  been  held,  that  in  some  cases,  cod- 
nmsnoe  and  the  interests  of  the  suitors  require,  that  the  order  should  be  made  1^ 

Court  in  the  fint  instance.  Thus  where  the  order  is  of  oonrse,  and  requires 
nntho-  heariDg  or  argument^  as  in  the  case  of  an  order  of  course  to  amend,  the  Court 
holds  it  nnneeesaary  to  make  an  application  to  the  Ma8ter.(l)  So  where  the  practice 
ii  n^nlated  by  the  General  Orders  of  the  Court,  and  it  becomes  necessary  in  particular 
eases  to  relax  or  dispense  with  them,  it  is  held  that  the  Act  does  not  apply,  for  the 
Master  has  no  power  to  relax  or  dispense  with  the  General  Orders  of  the  Court. 
Thus  where  the  General  Orders  direct,  that  no  order  to  amend  the  bill  shall  be  made, 
except  within  a  stated  time,  the  Master  has  no  power  to  grant  leave  to  amend  after 
&t  time  has  expired,  but  the  party  must  come  to  the  Court.(2)  It  would  be  highly 
sbsnrd  to  go  to  the  Master,  for  that  which  he  has  not  authority  to  give,  and  then 
come  to  the  Court  by  way  of  appeal  from  the  Master's  decision. 

Another  instance  is  where  a  party  requires  something  which  he  may  obtain  on  an 
ai^lication  to  tiie  Master,  but  which  is  essentially  connected  with  Boraethio^  dee 
[148]  which  tlie  Master  has  not  power  to  grant  In  such  a  case  the  a|^Keation  is 
properly  made  to  the  Court.  It  would  be  a  grievous  hardship,  and  an  unnecessary 
•zpeme  to  make  a  party  separate  the  two  things,  and  be  required  to  make  two 
suctions,  one  to  the  Master  and  the  other  to  die  Court  (.Asw  t.  EdiaardMt  1 
Keen,  465.) 

And,  again,  where  the  cause  is  before  the  Court  at  the  hearing  or  on  any  occasion, 
uid  the  whole  facts  having  been  necessarily  brought  before  the  attention  of  the 
Court,  it  is  suggested  that  an  amendment^  or  something  else,  is  necessary  {Wc^erion 
T.  Cnft^  6  Sim.  438 ;  MUkgan  r.  Mikhdl,  1  Myl  &  Cr.  433 ;  BiMUrmann  r.  Seymour, 
SHyL  &  Cr.  117) :  in  such  a  case  the  Court  will  itself  make  the  order;  for  nothing 
woQid  be  more  useless  than  to  send  the  matter  for  adjudication  to  an  inferiw  joris- 
dietiMi,  when  the  Appellate  Court  baa,  already,  cognizance  of  all  the  foots  neoeasary 
iat  a  decidon. 

I  hare  stated  the  grounds  on  which  the  Court  acts  in  such  cases.  These  are,  to 
be  sore,  somewhat  strong  constructions  of  the  Act ;  but  they  have  been  made  for 
fte  nke  of  the  parties,  and  in  order  to  carty  into  effect  the  real  intention  of  the 
Legislature. 

The  present  case,  however,  falls  within  neither  of  the  exceptions.  It  is  a  simple 
«ue  of  an  api^cation  to  enlarge  publication  without  any  specialty.  I  think  that  the 
arobeation  cnight  in  the  first  instance  to  have  been  made  to  the  Master,  and  not  to 
m  Cbort :  I  mast  therefore  refuse  it  with  coats. 

(1)  CulHnffumih  v.  Grmdy,  2  Myl.  &  K.  359,  and  20th  Order  of  December  1835, 
Ordines  Can.  50. 

(2)  Smith  V.  fTebster,  3  Myl.  &  Cr.  244 ;  Ll&yd  v.  JTait,  4  Myl.  &  Cr.  257.  So, 
There  exceptions  had  not  been  referred  within  the  limited  time ;  iSmtA  t.  JFdater, 
3  HyL  &  Cr.  244.   And  see  Sadddsea  v.  Nevile,  mUh,  p.  28. 
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[149]   Tarbuck  v.  Tabbuck.   June  10,  29,  1841. 

Ill  October  1839  a  client  obtained,  an  order  to  tax  his  Bolieitor's  bill  He  oomiMmd 
the  taxation  in  January  1840,  and  proceeded  Ui««in  to  a  vei^  considerable  exteot. 

A  year  and  a  half  after,  and  before  we  report,  tiie  client  applied  to  my  the  wdet 
Held,  that,  after  his  acquiescence  he  came  too  late  to  alter  Uie  order,  ud  too  mAj 
to  eorreot  any  ernmeous  prin<uple  acted  on  lily  the  Master. 

Whether,  where  after  the  taxation  of  a  pardoular  bill  of  coets  as  b^ween  solidtw 
and  client,  a  general  taxation  is  directed,  a  solicitor  can  include  items  included  in 
the  former  taxationi  but  not  allowed,  or  ought,  for  the  purpose  of  exphuiatioD,  to 
intooduoe  items  taxed  and  paid  on  the  former  taxation,  Qume, 

This  cause  came  on  upon  a  petition  presented  by  Hannah  Tarbuck,  Henry  Tarbadi^ 
and  Francis  Tarbuck,  the  executrix  uid  executors  of  John  Tarbuck,  deceased. 

This  suit,  it  appeared,  had  been  instituted  for  the  administration  of  the  estate  of 
James  Tarbiuk,  deceased,  in  which  John  Tarbuck  was  a  Defendant,  and  die 
Petitioner  Henry  Tarbuck  a  PlatntiC 

John  Tarbuw  in  his  lifetime,  and  the  Petitioners  after  his  death,  having  employed 
Mr.  CrOttdson  as  their  sdidtOT,  the  PefeitionOTs,  on  tiie  30th  October  1839,  obtsiMd 
two  orders  for  taxing  his  bills  of  costs.  The  first  was  obtained  on  the  petition  of  Uw  ; 
Petitioners  describing  themselves  to  be  executrix  and  executors  of  John  Tarboei,  { 
deceased ;  and  it  was  thereby  ordered  that  Mr.  Croudson  should,  within  fourtaa 
days,  deliver  to  the  Petitioners  all  such  bills  aa  he  claimed  to  be  due  to  him  from  tin 
estate  of  John  Tarbuck,  deceased,  in  that  and  all  other  causes,  suits,  and  mattenio 
which  he  had  been  employed  by  the  said  John  Tarbuck.  The  second  order  wh 
obtained  by  the  Petitioners,  not  therein  describing  themselves  as  representatiree  of 
John  Tarbiwk;  and  it  was  thereby' ordered,  that  Croudson  should,  within  fourtsea 
days  aAicr  notice,  deliver  to  the  Petitioners  all  such  bills  as  he  daimed  to  be  diu  to 
him  from  the  [IfiO]  Petitioners,  in  that  and  all  other  causes,  suits,  and  msttsi^ 
wherein  he  had  been  employed  by  them.  The  orders  contained  the  usual  submianm 
to  pay  what  should  appear  to  be  due^  and  the  usual  orders  to  tax  the  lulls. 

Jvne  29.  The  orders  having  been  served,  Mr.  Croudson  delivered  to  tba 
Petitioners  not  less  than  eighteen  bills  of  costs,  some  of  them  of  great  lengtli,ud 
containing  charges  to  a  large  amount 

The  Petitioners  carried  the  hills  into  the  Master's  office,  and  proceeded  in  tbe 
taxation  to  a  very  considerable  extent.  But  before  the  same  had  been  concluded,  or 
the  Master  had  made  his  certificate,  they  presented  this  petition,  praying  that  Hr. 
Croudson  might  be  ordered  to  strike  certain  items  out  of  his  bill  of  costs,  and  to  biiog 
in  certain  bills  already  taxed  and  paid,  and  that  tdie  Master  might  be  directed,  ixA 
to  retax  the  bills  which  had  been  taxed  ;  that  the  underttdcings  entered  into  b;  tbe 
Petitioners  in  the  orders  for  tucing  the  bills  might  be  discharged,  and  new  asder 
takings  substituted ;  uid  tJiat  the  two  ordere  dated  the  30th  October  1839,  ou^ 
be  discharged  or  varied,  so  far  as  mif;ht  be  necessary  for  the  purposes  of  the  petitioa. 

It  seemed  that,  in  a  cause  and  in  a  lunacy,  several  bills  of  costs,  chaigee,  uA 
expenses  due  from  John  Tarbuck  to  Mr.  Croudson  had  been  taxed  as  between  solidtoi 
aad  client,  and  paid  or  ordered  to  be  paid.  And  the  principal  complaint  oov  wu, 
that  under  the  oraers  of  30th  October  1839,  Mr.  Croudson  delivered  to  the  Petitaontn 
bills  of  costs,  in  which  many  items  were  the  same  identical  items  in  words  ami 
amounts  and  in  effect  as  were  comprised  in  the  bills  of  costs,  charges,  [161]  sod 
expenses  before  taxed  and  paid,  or  ordered  to  be  i»id. 

The  fact  was  not  denied;  but  it  was  said,  that  in  a  taxation  of  the  nature  direeted 
by  the  orders  of  30th  of  October  1839,  some  charges  might  be  allowed,  whieh  were 
not  allowed  as  costs,  charges,  and  expenses  between  solicitor  and  client,  to  be  paid 
out  of  a  general  fund ;  andthat  when  such  items  of  charges  which  might  be  aHowed 
against  t£e  party,  though  not  against  a  general  fund,  were  submitted  for  taxation,  it 
was  the  practice  not  to  deliver  a  bill  of  those  items  only,  which  would  not  be 
intelligible,  but  a  bill  of  all  the  business  done,  including  those  particular  items  vbidi 
became  intelligible  by  being  seen  in  connection  with  the  rest. 

Mr.  Pembcotoii  and  Mr.  Rogers,  in  support  of  the  petition. 
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Mr.  G.  Turner,  amirk,  for  Mr.  CroudsoD. 
Mr.  Rogers,  in  reply. 

Thk  Mastkb  of  the  ItoLLS,  after  observing  on  the  facts,  said,  that  the  Petitioners 
m^t  be  held  bound  by  acquiescence,  in  acting  so  long  under  the  order ;  but  that  the 
pmnt  M  raised  was  of  so  much  importance  to  the  practice  of  the  Court,  that  he  should 
naka  inqniiieB  before  he  dedded  it. 

Ths  Hastkb  of  thb  Bolls  [Lord  Langdale]  stated  the  above  oiroumstaiiees,  and 
proeeeded. 

Ihe  Petitioners  now  say,  that  these  bills  were  not  detiveied  pursuant  to  the 
order,  or  pursuant  to  the  [162]  understanding  subsisting  between  the  Petitioners  and 
Mr.  C^tmdson  before  the  orders  were  obtained ;  but,  instead  of  making  any  complaint 
at  the  time,  instead  of  applying  to  the  Court  to  set  the  orders  right  if  they  contained 
van  than  the  Petitioners  intended  to  apply  for  or  were  bound  to  abide  by,  they 
wried  the  bills  of  costs  in  the  Master's  office  for  taxation  ;  and  the  proceedings  upon 
neh  taxation,  which  commenced  in  January  1840,  have  been  carried  on  to  a  very 
flooaiderable  extent ;  and  it  is,  whilst  the  proceedings  are  in  progress,  and  before  any 
ibdiiig  of  the  Master,  that  this  petition  is  presented. 

The  fset  is  not  denied ;  but  it  is  said,  that  in  a  taxation  of  Uie  nature  directed  by 
the  orders  Ol  SOtii  October  1639,  scmie  charges  may  be  allowed,  whioh  are  not  allowed 
ai  costly  ehaigas  and  expenses  between  solicitor  and  client,  to  be  paid  oat  of  a  general 
finid ;  and  that  when  sueh  items  of  ohai^ies  which  may  be  allowed  against  the  party, 
tboaffh  not  a^inst  a  general  fund,  are  submitted  for  taxation,  it  is  the  practice  not 
to  deliver  a  bill  of  those  items  only,  which  would  not  be  intelligible,  but  a  bill  of  all 
the  business  done,  including  those  particular  items  which  became  intelligible  by  being 
wen  in  connection  with  all  the  rest  Upon  inquiry,  I  find  that  many  experienced 
prsctitioners  consider  this  to  be  tJie  practice.  There  is,  however,  some  difference  of 
(wini<Hi;  and  if  this  point  were  now  to  be  decided,  it  would  have  to  be  considered 
vast  reasons  and  imder  what  limitations  the  supposed  rule  of  practice  could  be 
nstiined.  It  probably  may  appear,  that  under  some  circumstances,  and  under 
enllin  limitations,  tiie  alleged  practice  may  be  perfectiy  ri^t;  whilst,  in  otiier 
oreumstanoes,  it  would  not.  It  may  be  true,  that  the  extra  items  would  be  unin- 
telligible, if  t^ie  onlv  items  in  [1031  the  bill ;  and  yet  it  may  not  be  neoessary  to 
ntax  tiie  whole  of  t^e  bills  previously  taxed  and  paid,  in  order  to  see  the  connection 
of  tiie  extra  items  meant  to  oe  taxed  with  the  rest  of  the  business ;  but  I  think  that 
this  point  is  not  to  be  decided  on  the  present  occasion,  as  the  Petitioners  come  too 
hte  or  too  early.  If  they  had  reason  for  the  complaint  they  now  make^  I  think  that 
they  ought  not  to  have  carried  in  the  bills  for  taxation,  and  iHx>ceeded  with  the 
tsution,  but  to  have  made  a  proper  application  for  relief ;  and  having  carried  in  the 
hills,  and  proceeded,  so  far  as  they  have  done,  with  the  taxation,  and  restrained  the 
M^tw  so  long  fnna  bringing  his  action,  I  think  that  they  ought  now  to  await  the 
Maiter^s  certificate,  uid  a^y  for  relief,  if  they  are  advised  that  they  are  entitled  to 

m  a  proper  maimar,  if  u^n  tlie  certificate  it  should  appear  that  the  Master  has 
Mted  apon  an  ernmeous  |»in(»ple.  The  aoquieacenoe  of  the  Petitioners,  for  so  long 
a  perioo,  ia  witiioat  suffiaent  emu^  and  appears  to  me  to  deprive  them  of  all  title 
to  the  raief  which  thc^  pray  at  this  time  and  in  tiiis  manner. 


[IM]   Garlick  v.  Jackson.   Jvm  12,  23,  1841. 

[Cf.  Natumal  FervuMeni,  <&c,  SoeUty  v.  Baper  [1892],  1  Ch.  64.] 

A  nortgagee  received  rents  between  the  Master's  report  and  the  day  fixed  for  payment. 
Defaolt  being  made :  ^Id,  that  the  mortgagee  was  not  then  entitled  to  an  order 
absolute. 

In  this  ease,  a  deeree  tor  foreolosure  had  been  mode,  and  tiie  Master  had  fixed  a 
day  tat  payment  of  the  amount  due  <m  mortgage,  in  default  of  which  a  foreclosure 
«is  ordered. 

Between  the  date  of  the  report  and  the  day  fixed  for  payment,  the  mortgagee 
B.IL— 10* 
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reGeived  some  rente  of  the  mortgaged  property.  Default  having  been  nude  in 
payment  by  the  mortgagor, 

Mr.  Elderton  applied  to  make  the  order  for  foreclosure  absolute. 

Mr.  Wilbraham,  on  the  part  of  the  mortgagor,  resisted  the  order,  on  l^e  groan), 
that  by  receiving  rents  between  the  report  and  the  day  fixed  for  paymmt, 
moi^;agee  had  ^tered  the  amount  as  found  due  by  the  Master. 

Master  of  the  Rolls  rLord  Langdale]  thought  that  the  case  must  )an 
frequently  occurred  before,  and  after  taking  time  to  consider  the  pointy  he  refuied 
the  order  absolute  for  foreclosure,  observing  that  as  the  amount  due  had  been  nried 
by  the  intermediate  receipt  of  the  rent,  another  day  must  be  fixed  for  paymenL 


[166]  Holmes  v.  The  Mayor,  &g.,  of  the  Cokporation  of  Arundel  and  Gwosa 
Balohin.   April  23,  Jum  31,  1841. 

An  order  of  course,  obtained  by  the  Plaintiff  to  examine  a  Defendant  against  "^hm  t 
replicatton  has  been  filed,  is  irregular. 

An  (nder  of  eourse,  obtained  by  the  Plaintiff  to  examine  a  town  councillw  of  i 
corporation.  Defendants  to  the  suit^  and  to  whose  answer  a  replication  has  beta 
filed,  is  irre^lar,  for  if  he  be  oonaidered  a  party,  the  order  is  improper  when  that 
is  a  replioataon ;  and  if  he  be  not  a  party,  the  order  is  unnecessaay. 

This  was  a  HU  filed  against  the  above  corporation  and  against  Balohin,  the  ton 
clerk,  and  their  answers  having  been  put  in,  the  Plaintiff  filed  a  replication  to  tbeoi 
John  Halliday  happened  to  be  one  of  the  town  oouncil,  and  the  cause  being  at  mst, 
the  Plaintiff  obtained  an  order  of  course  for  the  examination  of  Balchin  and  Hallidtf 
as  witnesses. 

Mr.  Pemberton  and  Mr.  Sogers  now  moved  to  discharge  that  order  for  irr^olsri^. 
As  to  Bdchin,  they  ai^ed  tlut  it  was  a  settled  role  taa,t  a  Defendant  could  » 
ttoimined  as  a  witness,  after  his  answer  had  bem  refdied  to,  for  the  Plaintiff 
thereby  attempt  to  make  the  Defendant  falsify  his  own  answer ;  Wimier  v.  Jm 
<2  IMck.  696 ;  1  Smith's  Pr.  346 ;  and  see  S  Daniel's  Pr.  464). 

That  as  to  Halliday,  he  was  a  member  of  the  corporation,  whose  answer  hsd  bsM 
replied  to ;  and  if  the  Plaintiff  waived  all  relief  against  Halliday,  he  could  bave  use 
agunst  the  corporation  of  which  be  was  a  member,  and  must  pay  their  costs ;  San^ 
T.  TMuU  (1  Jac.  &  W.  197).  On  the  other  hand,  if  he  were  to  be  treated  as  no  pii^ 
to  the  cause,  the  order  to  examine  him  was  unnecessary  and  irregular. 

Mr.  Wray,  eonirh.  Balchin  is  not  strictly  a  party  against  whom  any  relief  a 
prayed :  he  haa  been  made  a  Defendant  according  to  [166]  the  usual  practice,  u 
clerk  of  the  corporation,  merely  for  the  sake  of  discovery.  He  may  be  exunined  h 
to  matters  in  which  he  is  not  interested,  as  was  the  case  of  a  Defendant  in  iV^A^M^ 
T.  Dodd  (Ambler,  683).  In  CroMaU  y,  SmUh  (2  Fowler's  Pr.  101),  an  executormi 
ordered  to  be  examined  as  a  witness  to  prove  the  «xeouti<m  of  deeds,  &a,  his  aasvcr 
havwg  been  replied  to.  - 

^dliday  is  no  party  to  the  suit ;  the  Plaintiff  oould  not  have  withdravn  the 
replication  as  against  him,  and  by  the  6  &  7  W.  4,  c  104,  burgesses  are  not  to  ba 
deemed  incompetent  witnesses  by  reason  of  their  being  membera  of  the  In^ 
corporate. 

The  witnesses  ought  to  demur  to  the  interrogatories;  the  objection  to  the  evidence 
ought  to  be  taken  by  the  Defendants  at  the  hearing  of  the  cause ;  Mvmray  v.  ShadwA 
(2V.  &B.  401). 

Mr.  Pember£on,  in  reply.  If  no  relief  be  sought  against  Balchin,  and  if  discoTei7 
only  be  sought,  he  should  have  been  dismissed  upon  nis  answer  coming  in,  and 
oosts  should  then  have  been  paid.  CrookhaU  v.  Snu^  was  an  order  made  upon  epeiriil 
application,  and  not  an  order  of  course  as  in  the  present  case ;  and  as  to  the  stents 
referred  to  it  removes  the  disqualification  of  interest  which  would  ot^erwiae  eziittU 
in  tiie  case  of  parishioners ;  bat  it  does  not  raable  you  to  examine  a  party  to  a  soi^ 
the  objection  to  vhwAi  course  of  proceeding  is  founded  on  very  different  grounds  fnw 
tiu^  of  interest. 
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Thi  Master  of  thx  Bolus  said  he  would  take  an  opportunity  of  further  con- 
■kferingliie  case. 

[Iffn  JvM  21.  The  Master  of  the  Bolls  [Lord  Laogdale].  In  this  case,  the 
Fhintiff  navine  filed  a  replication  to  the  Defendant's  answer,  he  afterwards,  without 
withdrawing  noe  repUoatifni,  obtained  an  order  ai  course  enabling  him  to  examine 
the  Drfendant  George  Balchin  and  one  John  Halliday  as  witnesses,  saving  just 
smptkaas ;  and  a  mwrai  is  made  to  disoharge  the  order  ior  iir^ularity. 

a  an  answer  be  not  replied  to,  the  whole  <rf  it  is  tdcen  to  be  true,  uid  the 
Ddflodant,  having  credit  for  its  being  true,  may  be  examined  as  a  witness  upon 
Bktten  in  which  ne  is  not  interested,  although  he  ma^  be  interested  in  other  matters, 
in  raspect  of  which  there  may  be  a  decree  against  him,  npoo  his  own  statement,  in 
liistanrer  not  replied  to. 

Bat  the  replication  denies  the  truth  of  the  whole  answer,  and  shews  that  the 
Flniitiff  considers  the  Defendant  to  be  concerned  in  interest ;  and  whilst  the  repUca- 
lioD  retoains  on  the  file,  and  the  answer  is  thus  denied  to  be  true,  the  Plaintiff  is  nob 
St  libnty  to  allege,  that  the  Defendant  is  not  interested  in  any  of  the  matters  in 
^Mitiai,  or  to  examine  him  in  a  way  which  might  tend  to  falsify  any  part  of  tiie 
avver. 

It  is  not  neonsar^  now  to  consider  what  might  be  done  between  Co-defendants, 
or  between  the  Plaintiff  and  Defendant,  upon  a  special  application  for  leave  to 
•nmiDe  a  Defendant  for  the  Plaintaft  This  u  the  case  of  an  order  ot  course,  and  as 
nguda  Balchin,  I  think  that  it  is  irregular. 

As  to  Halliday  a  question  is  made  whether  he  is  to  be  considered  as  a  Defendant 
or  not  If  no  Defendant,  [168]  die  order  as  to  him  was  unnecessary  and  improper, 
if  a  Defmdant,  tiie  observations  aa  to  Balchin  are  applicable  as  to  him. 

I  am  of  ojMnion  that  the  order  must  be  discharged  with  costs. 


[168]  Lancaster  v.  Evobs.  Jvm  21,  22, 1841. 

[&  a  6  Jar.  626.   For  subsequentiirooeedingB,  see  1  Ph.  349 ;  41  £.  R.  664 ; 
10  BeaT.  164.   IMstinguished,  Teainum  v.  rsoAnoK,  1877,  7  Cfa.  D.  214.] 

B  is  a  general  rule,  that  a  person  having  a  claim  on  the  assets  oi  a  testator,  cannot 
in  suing  the  executor  make  a  debtor  to  the  estate  a  party  to  the  suit ;  but  the  rule 
admits  of  ezceptiona 

Cue  in  which  a  creditor  of  a  testatrix  was  allowed  to  sue  the  executors  and  persons 
claiming  a  fond  standing  in  Court,  on  which  the  estate  of  the  testatrix  bad  an 
flqnitaDW  demand,  for  the  purpose  of  obtaining  payment  thereout^  the  executors 
Itaving  refused  to  take  proceedings  for  establishing  the  demuid. 

A  haibMid  and  wife  joined  in  a  mortgage  of  their  respective  estates,  which  were 
ilready  ineambered,  for  the  payment  of  debts  of  the  husband.  The  estates  were 
realiied  in  two  difEbrent  suits ;  and  the  incumbsaDccs  paid.  The  husband's  debt 
was,  however,  paid  out  of  the  wife's  estate,  which  it  exhausted ;  but  there  was  a 
mndns  of  the  husband's  estate  in  Conrt  The  husband  uid  wife  were  bot^  dead, 
and  the  only  claims  upon  her  estate  were  those  of  a  mortgagee  and  a  judgment 
creditor;  and  her  only  assets  were  such  as  might  be  reidised  from  her  equity 
actinBt  her  husband's  estate,  for  which  her  executors  refused  to  sue.  Held,  that 
the  judgment  creditor  might  maintain  a  suit^  a«»inst  the  wife's  executors,  the 
mortgagee,  and  a  party  claiming  the  fund  in  Court  under  the  husband,  for 
payment  of  the  wife  s  two  debts  out  of  that  fund. 

This  ease  eame  before  the  Conrt  upon  demurrer  to  the  whole  bill  for  want  of 
equ^  and  for  multifariousness. 

Tm  statements  in  the  bill  were  very  complicated  i  but  omittuig  those  which  did 
HA  aflbet  the  que>ti(Hi  now  before  the  Courts  the  facta  wore  as  follows : — 

Id  the  year  1772  Sir  John  Pryce  was  seised  of  an  estate,  subject  to  a  mortgage  to 
Eari  Tem^  for  £24,000.  Lady  Pryce,  his  wife,  was  entitled  to  another  estate, 
•ahjeet  to  a  mortgage  for  ^£5500.  The  latter  estate  had  been  conveyed  in  trust  for 
sale,  and  a  eontraet  nad  been  entered  into  for  the  sale  thereof. 
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[1691  By  deed,  dated  in  January  1772,  both  estates  and  the  surfdus  of  the  monej- 
to  arise  irom  the  sale  of  Lady  Pryce's  estate,  were  conveyed  by  Sir  John  and  Lidf 
Fryce  to  trustees,  upon  trust  to  sell  and  the  mortgages  of  £24,000  and  X5500; 
then  to  secure  certain  monies  due  from  Sir  John  Piyce  to  Jaques ;  then  to  pn 
£5000  to  Lady  Pryoe,  for  her  separate  use,  and  the  residae  to  Sir  John  PryocL 

Kotwithstanding  tiiis  deed,  the  Earl  Temple  filed  a  bill  to  obtain  payment  of  kii 
mortgage  debt ;  and  in  a  suit,  entitled  The  ^ri  of  BwUngham  v.  Pjyee,  Sir  J.  Piystili 
estate  was  sold.  The  mort^^age  thereon  was  discharged,  and  £2821,  the  reodue  rf 
the  purchase-money,  was  paid  into  Court,  in  the  cause  of  The  £arl  of  Bvfekmsjm  v. 
Piyce.   This  sum  was  allowed  to  accumulate,  and  now  amounted  to  £20,972  OMHob. 

Sir  John  Fryce  died  in  1776  j  his  wife  surviTed  him,  and  died  about  t^e  yor 
1805. 

In  1832  the  mortgage  on  Lady  Pryce's  estate  was  discharged  in  a  suit  entitbd 
Bwney  v.  Scott,  instituted  by  Bumey,  a  judgment  creditor,  Morgan,  a  mortgi^ 
creditor  of  Lady  Pryoe,  and  Lady  Fryce.  Out  of  the  surplus  of  the  produce  of  tbt 
estate  the  debt  due  from  Sir  John  Pryoe  to  Jaques,  amounting  to  £6323,  was  pud^ , 
under  the  provisions  of  the  deed  of  1772.  What  remained  was  insufficient  to  amify 
the  debts  due  to  Morgan  and  Bumey.  The  amount  oi  these  debts  had,  bovm, 
been  ascertained  by  the  Master  in  the  suit  of  Bumey  v.  Seolt. 

This  bill  was  filed  by  Lancaster,  tiie  reivesentatiTe  of  Bumey  the  judgoMl 
creditor,  against  Erors  (who,  as  heir  or  personal  representative  of  Sir  John  Vrjtt^ 
[160]  claimed  the  £20,972),  and  against  tne  executors  of  Lady  Fryce,  and  the  refBa* 
sentatives  of  Morgan.  The  Plaintifi',  by  his  bill,  insisted  that  as  Sir  John  Prjee^ 
debt  to  Jaques  had  been  paid  out  of  the  estate  of  Lady  Piyce,  her  estate  was  entitled  | 
to  be  recouped  out  of  the  fund  in  Court  in  the  cause  of  Budemffham  v,  Pryee,  ariang: 
from  the  estate  of  Sir  John  Fryce.  ' 

The  bill  stated  that  the  Plaintiff  had  applied  to  the  executors  of  Lady  Piyo^to; 
take  proceedings  to  obtain  payment  of  the  £6333  out  of  the  sum  of  £2(^973,  Inti 
that  tney  had  refused  to  do  sa  \ 

The  bill  also  stated,  that  there  were  no  debts  due  from  the  estate  of  Lady  Piyot^i 
except  those  due  to  Morgan  and  the  Plaintiff,  and  that  there  were  no  assets  nan-; 
wit^  they  could  be  paid.  It  prayed  for  payment  out  of  the  £20,972,  standing  to  ttti 
credit  of  the  cause  of  BwiaiMhmn  t.  Ptyee  of  the  sum  of  £5323,  and  interest ;  uA 
that  that  sum  might  be  applied,  in  the  first  place,  in  pavment  of  the  mortgage  to 
Morgan,  and  then  in  payment  of  the  Plaintiff's  judgment  debt. 

To  this  bill  the  Defendant  Evors  demurred  for  want  of  equity  and  for  multifsriooF 
ness,  and  the  demurrer  now  came  on  for  argument. 

Mr.  Kiodersley  and  Mr.  Keene,  in  support  of  the  demurrer.    This  bill  canoot  b» 
sustained  as  against  the  Defendant  Evors.    It  is,  in  effect,  a  bill  by  a  creditor  of  Ltdy 
Fryce  against  her  executors  and  a  debtor  to  her  estate,  to  recover  a  debt  due  to  ker 
from  the  representatives  of  her  husband.   If  any  such  debt  existed,  it  is  the  du^tf  i 
her  executors  alone  to  recover  it ;  and  the  party  inm  whom  it  is  to  be  recomed  is 
liable  only  to  t^e  1^^  personal  representabre  of  Lady  Fryce.   The  [161]  law  of 
Court  on  thispoint  u  laid  down  by  Lord  Eldon  in  Alsager  v.  Boaity  (6  Yea.  749) :  1» 
there  says,  "The  established  role  of  the  Court  is  certainly  as  it  has  been  atguod  apoa 
Vtterson  v.  Mair  and  the  other  cases,  that  in  ordinaiy  cases,  a  debtor  to  the  eiUt* 
cannot  be  made  a  party  to  a  bill  against  the  executor  :  but  there  must  be,  as  die  csM 
express  it,  coUusion  or  iitsolveTtey."   In  the  present  neither  collusion  nor  insolvent 
charged  by  the  bill ;  and  the  case  therefore  does  not  come  within  the  exception.  Ii 
Iftterson  v.  Mair  {2  Ves.  jun.  95),  which  was  a  bill  by  a  creditor  against  the  execatr 
of  a  debtor  and  the  assignees  in  bankruptcy  of  the  debtor  to  recover  an 
surplus,  a  demurrer  was  allowed ;  and  Lord  Loughborough  there  points  out  the  gntt 
inconvenience  of  permitting  a  bill  of  such  a  nature.    He  says  (p.  97),  "If  this  rait 
was  to  stand,  the  consequence  would  be  that  every  creditor  would  be  entitled  to  soA 
a  bill  against  every  individual  debtor,  and  the  accounts  would  be  inexteicaUe.'*  0> 
this  point  they  also  cited  Bet^dd  r.  Solomons  (9  Ves.  77). 

The  bill  charges  ^t  the  executors  refuse  to  take  proceedings;  if  that  be  ao)  ^ 
proper  course  for  the  I^ntiff  to  take  is  p(nnted  out  in  UUeram  v.  Mair.  "If  it  v 
necessary  to  bring  actions  at  law  to  recover  part  of  the  effects,  it  must  be  in  the  dm* 
of  the  executor,  and  the  Court  will  compel  him  to  allow  his  name  to  be  used."  1W 
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Fliintiff  m^ht  to  have  offered  to  indemnify  the  exeoutora,  and  on  their  refusal  to 
proceed  he  mi^t  have  filed  a  1»U  to  he  permitted  to  use  their  names  for  ^e  purpose 
cl  reoovering  the  fund. 

It  is  supposed  that  Boaisher  v.  fFatkins  (1  Rubs.  &  M.  277)  is  an  authority  for  the 
pn^odtion  diat  a  hill  may  be  sustained  iWSSl  against  the  executor  and  the  surviving 
urbier  of  a  testator  (who  is  in  the  nabire  of  a  debtor)  without  charging  or  proving 
mad  or  eollusion ;  bat  it  appears  "  that  there  were  special  circumstances  in  me  case 
vbieh  took  it  out  of  tiie  rule^'  (pa^  280) ;  Dames  v.  bavies  (2  Keen,  539). 

Another  objection  to  this  bill  is,  that  Morgan,  a  mortgagee,  is  made  a  party,  and 
UtMuities  must  be  determined  in  this  suit.  If  the  other  objections  do  not  prevail, 
iti8cl«tf  that  this  suit  ou^t  to  be  confined  to  the  recovery  of  the  debt;  Pearse  v. 
Bmtt  (7  Sim.  471^.  The  Defendant  Evors  has  no  concern  in  the  claims  on  the  fund, 
or  tbe  administration  of  Lady  Pryoe's  estate.  The  bill  is,  therefore,  on  that  ground, 
■lUfarioas. 

Ihey  contended  also  that  Jaques's  debt  was  one  due  from  Lady  Pryoe,  and  t^at^ 
n  a  iHwision  of  £5000  was  made  for  her  by  the  deed,  her  husband  became  a  purchaser 
of  tn  produce  of  her  estate. 

Mr.  Pemberton  imd  Mr.  Purves,  in  support  of  the  1»U.  This  case  does  not  oome 
iriUun  the  rule,  even  as  stated  by  the  other  side.  The  bill  alleges  that  diere  are  only 
tiro  debts  due  from  the  estate  of  Lady  Pryce,  the  amounts  of  which  have  been  ascer- 
tUDsd  by  the  Master ;  and  it  further  alleges  that  the  only  assets  out  of  which  they 
CID  be  paid  are  those  in  Court  in  the  suit  of  The  Eaii  of  Buckingham  v.  Fryee,  which 
Ike  executors  refuse  to  get  in.  What  other  remedy  has  the  Plaintiff  but  to  file  his 
UI  against  the  executors  and  all  other  necessary  parties  to  realize  these  assets  1  This 
■  not  the  case  referred  to  in  the  authorities  cited  on  the  [163]  part  of  the  Defendant, 
namely,  of  a  legal  demand  recoverable  at  law,  in  respect  of  which  the  executors  might 
be  chained  with  a  deva^vit,  in  the  event  of  their  not  taking  proper  steps  to  recover 
it)  and  m  which  therefore  a  charge  of  insolvency  would  support  the  bill ;  but  this  is 
tkeeaae  cf  a  doubtful  equity,  the  validity  ot  which  can  only  be  asoertaineid  by  a  suit, 
nd  fot  which  the  executors  could  not  be  charged  with  a  domtamL  If  collusion  be 
Meesniy  to  supfxnt  this  bill,  then  the  refusu  of  the  executors  to  sue  amounts  to 
•oUoaion ;  and  that  seems  implied  in  Bei^ield  t.  SoUmions  (9  Ves.  82),  in  a  case  where 
a  nit  is  the  only  remedy. 

Bat  this,  in  reality,  is  not,  as  it  has  been  assumed,  a  suit  against  executors  and  a 
debtor  to  the  estate.  Evors  ia  not  a  debtor ;  but  there  are  certain  funds  in  Court, 
tke  right  to  which  is  a  matter  of  dispute  between  the  several  persons,  and  can  only  be 
determined  by  a  suit  in  which  they  are  all  parties. 

As  to  the  second  point,  it  is  clear  that  no  bill  could  be  sustained,  having  for  its 
objeet  the  determination  of  the  rights  to  the  fund,  in  the  absence  of  Morgan,  whose 
Mm  has  been  ascertained  to  be  the  first  char^  thereon.  If  there  had  been  agreater 
■nnber  of  creditors  of  Lady  Pryce,  the  bill  might  have  been  filed  on  behalf,  &c ;  and 
if  tbe  executors  themselves  had  sued,  Morgan  would  have  been  a  necessary  party. 

Tbe  debt  is  alljBged  to  be,  and  must,  on  demurrer,  be  taken  to  be  the  debt  of  the 
^  and  the  equity  of  the  wife  to  be  recouped  cannot  now  be  doubted ;  1  Roper 
Bath,  and  Wife,  143. 

11641  Mr.  Kindersley,  in  reply. 

Thb  Master  of  the*  Rolls  [Lord  Langdale].  In  this  case  it  is  not  necessary  to 
MDiider  what  defence  the  Defendant  mayliave  to  this  suit,  on  the  ground  that  Sir 
J(An  Pryce  oughl^  under  the  deed  of  1772,  to  be  cousidered  a  purchaser  of  the  interest 
of  Lady  Pryce,  his  wife ;  or  on  the  ground  that  the  debt  of  Jaques,  in  respect  of 
vbiefa  the  Plaintiff  claims  relief,  was  me  debt  of  Lady  Pryce.  The  Defendant  may 
bave  a  valid  defence  on  both  of  these  grounds ;  but  such  a  defence  cannot  be  supported 
OD  this  demurrer,  having  regard  to  the  facts  stated  in  the  bill,  all  of  which  the 
CoQrt  must,  for  the  purpose  of  its  decision  on  the  present  occasion,  assume  to  be  true. 
The  only  question  now  is,  whether,  lookingat  all  the  oiroumstances  of  the  case,  the 
^  ia  properly  framed,  so  as  to  entitle  theTlaintiff  to  relief  as  against  the  Defendant 

BTOn. 

The  general  rule  admits  of  no  doubt  that  a  person  having  a  claim  on  the  assets  of 
a  testator,  has  no  right  in  suing  l^e  executor  to  make  a  debtor  to  the  estate  a  party 
to  that  suit    The  question  in  such  oases  arises  on  the  exceptions  to  that  rule. 
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The  Plaintiff  and  Morgan  have  been  found  to  be  creditors  of  Lady  Pryce,  udait 
entitled  to  be  paid  out  of  her  estate;  .but  it  appears  that  her  assets  hare  been  a- 
hausted  by  the  payment  of  her  husband's  debts,  for  which  her  estate  was  in  the  natore 
of  a  surety.  It  cannot  but  be  admitted  on  this  nmple  statement,  that  her  esttte  vy 
or  is  entiued  to  be  recouped  out  at  the  estate  of  Sir  John  Fryce.  It  is  stated  tbt 
her  estate  has  been  exhausted  except  so  far  as  anythine  may  be  Teoorered  hy 
assertion  of  tiiis  right ;  uid  there  are  assets  of  [166]  Sir  John  Pryoe  in  Cotnt, 
subject  to  any  claim  to  be  established  by  die  representatives  of  Lady  Pryoe,  hdoif 
to  the  Defendant  Evors.  The  Plaintiff  claims  to  be  paid  out  of  those  assets  of  Lady 
Pryce,  which,  as  between  the  two  estates,  hare  been  improperly  applied  in  paymeBt 
of  her  husband's  debt. 

This  suit  is  not  for  a  general  account  of  the  assets  of  Lady  Pryoe,  nor,  as  it  Im 
been  argued,  a  suit  against  Evors,  as  a  debtor  to  her  estate ;  but  there  being  a  spasfie 
fund  in  Coweta  it  is  sought  to  establish,  as  a^nst  that  fund,  a  claim  for  tiie  hnoA 
of  Lady  Pryoe's  estate.  Erors,  who  claims  tiie  fund,  is  propwly  made  a  party  to 
protect  it 

It  ia  not  sufficient  to  say  that  the  executors  of  Lady  Pryce  are  the  only  peramu  ts 
sue  in  order  to  realixe  this  <^m.  If  they  were,  they  have  expressly  refiued  to  don 
I  think  that  if  this  case  did  in  othet  respects  oome  within  the  genraal  rule,  tiie  dtem 
stance  of  the  refusal  of  the  executors  to  recover  tiiese,  die  only  assets,  would  nib : 
the  case  an  exception  to  the  ^neral  rule. 

It  is  then  aaid  that  thia  bill  is  multifarious,  as  bringing  Morgan  before  the  Cooit  | 
and  seeking  to  eatabliah  faia  claim.  If  Morgan  had  not  been  before  the  Ck>urt,  Etui  ' 
would  have  aaid,  *'  there  ia  the  report  of  the  Master,  by  which  it  appears  that  Mor^ 
has  a  prior  claim  to  the  Plaintiff;  and  therefore  he  ia  a  neceasary  party."  Itksk 
the  lull  is  not  multifarious,  and  I  must  overrale  die  demurrer. 


[16Q]  LmcoLN  AMD  Others  v.  Wright  and  Others.  Linooln  and  Othds 
V.  Drdert  and  Others.  JfanA  36,  Jime  26,  1841. 

[S.  C.  on  appeal,  10  L.  J.  Gh.  331 ;  on  other  points,  4  Bear.  427 ;  49  E.B.  404.] 

It  ia  not  irregular  to  intitule  an  order  for  a  commiaaion  to  examine  witnessea,  or  the 
commission  or  the  return  thereof,  in  a  short  form,  as  a  suit  in  which  *'  A.  and  othn : 
are  Plaintiffs,"  and  *'  B.  and  others  Defendants." 

A  supplemental  bill  was  filed  in  which  a  deceased  person  was  named  as  Co-idaiiitiff 
and  as  next  friend  of  infant  Plainti^  and  in  the  title  of  the  Plaintiff's  intetrth 
gatories  for  the  examination  of  witnesses,  bis  name  was  mentioned  as  being  still  a 
party.  Held,  that  a  Defendant  who  had  acquiesced  and  intituled  his  intem^itont; 
in  a  aimilar  manner,  could  not,  after  publication,  move  to  auppreaa  the  depositioia  i 

Pendin|;  the  examination  of  witnesses,  a  new  next  friend  <tf  the  infant  Plaintifi  vm  ; 
appomted.  Held,  that  it  was  not  necessary  to  notice  the  idter^on  in  the  proceed-: 
ings  under  the  eommission. 

An  interrogatory  which  asks  a  witness,  whether  it  was  agreed  to  the  effect  suggeited 
in  the  interrogatory,  is  not  leading. 

This  was  a  motion,  made  on  behalf  of  two  Defendants  Rust  and  Boo^ien,  tiiatlki 
depoaitiona  taken  in  these  causea  might  be  suppressed  with  costs. 

Susanna  King,  the  wife  of  James  King,  and  their  infant  children,  were  interestfidis 
the  reaiduar^  property  of  t^e  teatator  in  the  cause,  and  in  January  1839  James  Kiu 
and  Sarah  his  wire  and  their  children,  by  James  King  their  father  and  next  frieOD, 
together  with  certain  other  puties  interested,  filed  these  bills  to  recover  the  asms. 

On  the  ISth  of  December  1839  James  Kins  died ;  and  a  supplementid  bill,  vbiift 
had  become  necessaj^  on  other  grounds,  was  Sed  on  the  19tfa  of  the  same  moadi; 
and  therein  Junes  ^ng  (then  deceased)  was  erroneously  named  both  as  Kaintiffui 
as  next  friend  of  his  children. 

The  two  Defendants,  Rust  and  Boughen,  filed  their  answer  to  die  sumdementil 
bill ;  and  therein  they  adopted  the  same  tide,  and  stated  their  belief  that  James  King 
waa  dead. 
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[167]  The  cause  being  at  issue,  the  Plaintifie,  on  4th  September  1840, 
obtained  an  order  for  a  commission  to  examine  witnesses,  and  both  Plaintiffs  and  the 
Defendants  Rust  and  Boughen  commenced  eiamining  witnesses  thereunder  on  the 
23d  of  October  1840,  and  proceeded  thereiD  on  the  24Ui,  27th,  a8th,  and  30th  of 
the  same  month. 

Prerious  thereto^  and  on  the  5th  of  October  1840,  the  Plaintiffs  obtained  an  order 
to  dismiss  the  bill  as  against  a  Defendant,  John  Andrews  Lincoln ;  and  on  the  26th 
of  October,  and  pending  the  examination,  they  also  obtained  an  order  substituting 
the  naintifi^  Soaao  Kiuj^  «a  next  friend  (A  her  infant  children. 

The  qnestaonB  on  the  present  occasion  depended  principally  on  the  mode  in  which 
sereral  prooeedings  lud  been  instituted ;  it  is  uierefore  neoessary  to  state,  that 
Ab  order  for  the  commission,  the  commission  itsdf,  and  the  return  thereto  <Hf  the 
dipntioDi,  taken  hereunder,  were  all  intituled  in  the  following  short  form  i — 

Between 

William  Linooln  and  Others     ,  .  ,    Plaintiffs ; 

And 

Smith  Wright  and  Others       .         .         .  Defendants. 

And 

William  Lincoln  and  Others     .         .         .  Plaintiffs; 

And 

John  Henty  Druery  and  Others  ,    .  Defendanta. 

By  original  and  supplemental  Inll. 

He  titles  to  the  interrogatories  exhibited  by  the  Plaintiff  and  returned  by  the  Com- 
minioDers,  annexed  to  the  commission  and  the  depositions,  stated  the  names  of  all 
the  Plaintiffs  and  Defendanta  except  John  Andrews  Lin-[168}^ln,  but  included 
James  King  (who  was  then  dead)  as  a  Co-plaintiff,  and  as  next  friend  to  his  children, 
and  Btatea  that  the  sevend  parties  "  were  and  are "  respectively  Plaintiffs  and 
Defendants. 

The  DefendftDt's  interrogatories  only  differed  from  those  of  die  Plaintiff  in  this, 
that  they  included  John  Andrews  Lincoln  as  a  Defendant^  and  omitted  the  wwda 

"were." 

Bales  to  produce  witnesses  and  to  pass  puUication,  were  given,  and  expired  in 
Mirfisslmas  term ;  the  cauae  was  aet  down  and  pubUcstion  passed  on  the  21st  oi 
December  1840. 

The  fourth  of  the  Plaintiff's  interroga^niea,  which  it  was  alleged  was  leading 
vas  as  follows : — 

"  Was  it  at  any,  and  what,  time  after  the  decease  of  the  said  testator,  arranged 
or  agreed  by  or  between  any  and  what  persons,  as  executors  and  trustees  under  the 
■aid  will  and  codicil  of  the  said  testator,  and  whether  or  not  for  their  mutual  oon- 
Tcoience  or  how  otho-wise,  that  any  and  which  of  tJiem  should  be  the  chief  acting 
exeentors  and  trustees,  or  the  chief  acting  executor  and  trustee  under  and  by  virtue 
of  the  sud  will  and  codicil  of  the  said  testator ;  or  that  they  or  he  should  undertake 
tiie  chief  burthen  of  the  execution  thereof,  uid  should  be  chiefly  active  in  collecting 
and  receiving  the  personal  estate  of  the  said  testator,  and  ^e  produce  there(rf,  and 
ID  making  the  necessary  and  proper  payments  thereou^  and  in  executing  t^e  trusts 
of  the  said  will ;  and  did  any  and  which  of  them,  severally  and  respectivdy,  authorise 
any  and  which  of  the  otiiers  of  them  to  act  generally  for  them  or  nim,  or  on  their  or 
bis  behalf,  in  the  administration  of  the  estate  of  the  said  testator,  or  confide  to  [1^] 
them  or  him  the  exercise  of  the  duties,  and  the  execution  of  the  trusts  reposed  in 
tbon  by  the  said  will  and  codicil ;  and  did  any  and  which  of  them,  under  any  and 
*bat  ciroumstanceB,  become  and  were,  or  was  they  or  he,  under  any  and  what  cir- 
cumstances the  chief  acting  executors  and  trustees,  or  the  chief  acting  executor  and 
buatee,  in  regard  to  the  administration  of  the  personal  estate  of  the  said  testator, 
or  ehiefiy  acted  therein,  declare,"  &c 

Mr.  Girdlestone  and  Mr.  Steer,  for  the  Defendants,  contended  that  the  proceedings 
were  irregular,  first,  because  Kine,  who  was  dead  at  the  filing  of  the  supplemental 
bill,  was  mentioned  in  the  title  ox  tiie  interrogatories  to  be  a  Plaintiff,  and  the  next 
friend  of  his  children. 
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Seoondly,  that  the  name  John  Andrews  Lincoln  had  been  improperly  onutled  in 
the  title  to  the  interrogatories. 

Thirdly,  that  the  order  for  the  oommissioD,  the  eommission  itself,  and  the  retoni 
thereto,  haid  been  improperly  iotitoled  in  a  shOTt  Uara,  and  did  not  niffiaentl.r 

identify  the  cause. 

Fourthly,  that  the  name  of  the  new  next  friend  ought  to  have  been  inserted  in 
the  title  to  the  difiFerent  proceedings  after  such  appointment,  and 
Lastly,  that  the  interrogatories  themselves  were  leading. 

The^  argued  that  the  way  to  tipr  the  regularity  of  the  intituling  of  the  aeranl 
proceeding  was  to  see  whether  an  indictment  for  perjury  could  be  suatained  aguoA 
a  [1701  witness  examined  under  the  commission.  They  contended  that  it  ooola  no^ 
as  the  aiffereot  proceedings,  when  proved,  would  not  be  found  in  aoeordaace  with  tk 
record  and  order,  or  with  the  facts  themselves.  (On  this  point  the  following  aothorititt 
were  cited  on  the  appeal :— 23  G.  2,  c  U  ,  Rex  v.  Roper,  6  M.  &  S.  327 ;  and  As 
V.  Benmi,  2  Camp.  509.)  That  if  the  proceedings  were  irregular,  then  Uie  dqxH- 
tions  ou^t  to  be  suppressed.    Pntehard  v.  Foidkes  (2  Beavan,  133). 

Mr.  Pemberton  and  Mr.  Jeremy,  conirh,  on  the  first  objection,  contended,  tJ»l 
even  if  the  name  of  James  King  had  been  improperly  included  in  the  supplemenUl 
bill,  still,  that  until  the  error  had  been  rectified,  it  was  proper  to  include  it  in  tlw 
title  to  the  interrogatories,  so  as  to  make  them  correspond  with  the  record ;  and,  it 
all  events,  that  the  Defendant,  who  had  acquiesced  and  adopted  that  form  titemselrci 
oould  not  now  take  advantage  of  a  common  error  after  publication. 

Secondly,  that  John  Andrews  Lino(^,  having  been  dismissed  from  tiie  suit,  Idi 
name  had  not  improperly  been  omitted,  and  that  advantage  of  that  objection,  if  iny, 
ought  to  have  been  taken  earlier. 

Thirdly,  that  intituling  the  order  for  a  commission,  and  the  commission  lad 
return  in  a  short  form,  was  according  to  the  usual  course  of  practice. 

Fourthly,  that  it  was  not  necessary  to  notice  the  appointment  of  a  new  next  frioxi, 
which  took  place  pending  the  proceedings  under  the  commission  :  a  next  friend  pot 
being  a  party  to  the  cause,  and  the  change  not  affecting  the  issues  between  the  parties. 

U.71]  Fifthly,  that  the  interrogatories  were  not  leading,  as  they  did  not  sa^cA 
to  Oie  witness  the  answer  to  be  given.  [Thb  Maotkr  of  the  Bolia  All 
interrogatories  must,  to  some  exten^  make  a  suggestion  to  the  witness.  Xt  would  bs 
peifeotly  nugatory  to  ask  a  witness  if  he  knew  anything  about  something.] 

They  argued  al80»  that  an  indictmrat  would  he  in  sn(di  a  case,  as  the  Defwdut 
could  not  go  out  of  the  reoord,  with  which  the  proceedings  corresponded ;  and  thit 
the  ease  Fritdiard  v.  Fcvlkes  did  not  apply,  for  there  the  interrogatorieB  ad 
depositions  did  not  correspond  with  the  order  for  the  cornmission. 

Mr.  Girdlestone,  in  reply. 

The  Master  of  thb  KOLLS  observed,  that  there  was  a  considerable  differeoM  of 
opinion  amongst  the  officers  of  the  Court  as  to  the  correct  mode  of  intituling  tlieM 
matters ;  and  that  in  the  case  of  Priichard  v.  Fauikes  he  had  himself  been  under  die 
necessity  of  deciding  between  conflicting  opinions  as  to  the  practice.  That  he  would 
not  dedde  this  case  without  further  inquiry  to  see  if  an  order  could  not  be  made 
consistent  with  the  prac^»  of  the  Court,  and  the  rights  of  all  the  parties,  which  in 
the  present  stage  of  the  cause  might  be  seriously  affected  by  any  order  which  mi^t 
be  made. 

Jvne  25.  The  MAffTEB  of  the  Bolia  [Lord  Langdale].  This  was  a  motion  to 
suppress  depositions  for  irregularity. 

The  first  nound  stated  was,  that  the  depositions  were  taken  in  a  oaose  in  which, 
it  was  alleged,  that  James  King  vas  a  Plaintiff  and  next  friend  to  infants. 

[ITC]  It  appears  that  the  suit  was  irre^larly  constituted  at  its  first  institotinit 
by  naming  James  King  (then  dead)  as  Plamtiff,  and  as  next  friend  to  other  Plaintifi 


The  other  irregularities  which  are  insisted  on,  rdate  partly  to  the  title  of  the 
interrogatories,  and  putly  to  the  proceedings  in  tiie  cause,  during  the  exeeution  ti 
the  commission. 
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The  order  for  the  eommiuifm,  the  eommigsion  itself,  and  the  return  to  the  com* 
niBsai,  are  all  in  the  usual  form,  and  correspond  with  one  another.  The  title  of 
the  mtoTOigstoriei  is  not  ineonsiiteDt  vidi  the  tities  of  the  order  of  eommission  and 
rrtoro ;  but  flxprcaeiDg  the  namee  of  the  jooitiee  at  fuU  length,  it  oontinuea  the 
ciisiDsl  error  in  the  eonstitntion  of  tiie  euit,  and  nunes  James  King  as  a  PlaintifT, 
ana  u  next  friend  <rf  other  Plaintifib  who  are  infants.  This  was  wrong,  but  not  only 
bad  tbe  error  been  acquiesced  in  by  the  Defendants  in  all  the  preceding  stages  of  the 
cause,  but  was  actually  committed  by  the  Defendants  themselves,  in  the  title  of  their 
own  interrogatories. 

If  the  Haintaffs  have  been  irregular  in  this  respect,  so  also  have  the  Defendants ; 
ud  under  these  circumstances,  I  think  that  one  party  ought  not  to  be  allowed  to 
Uke  advantage  of  the  irregularity  to  the  prejudice  of  the  other. 

As  to  the  proceedings  in  the  cause,  it  appears  that  after  the  commission  was 
imed,  and  whilst  it  was  in  [173]  course  oi  execution,  an  order  was  obtuned  to 
nbstitute  a  next  friend  in  the  place  of  the  James  King  who  was  dead  before  the 
iutitDtion  of  the  suit;  and  it  is  aUeged,  that  this  cnder,  and  the  amendment  conse- 
queotaal  upon  it,  made  all  the  safaeequent  proceedings  under  the  commission  irregular 
ud  void.  Ux>on  this  part  of  the  subject,  I  thought  it  neoeesaiy  to  make  some 
inqoiries,  and  in  the  result,  it  appears  to  me,  that  a  proceeding  of  this  sort,  the  object 
and  effect  of  which  is  in  no  way  to  alter  the  matters  in  issue  between  the  parties,  but 
<«ily  to  render  valid  the  proceeding  in  the  names  of  infants,  does  not  interrupt^  or 
mute  it  necessary  to  obtein  any  further  order  to  give  validity  to,  the  {ffooeedings 
ODder  the  commission. 

The  last  objection  to  the  depositions  was,  that  they  were  taken  under  interrogap 
toies  which  were  leading,  and  they  are  said  to  be  leading,  on  tbe  ^und  that  they  ask 
the  vitaesees  whether  it  was  agreed  to  the  effect  suggested  in  the  mterrogatories.  In 
Uie  argument  it  was  oontendw,  that  the  interrogatoriee  ought  to  have  asked,  not 
■imply  whether  it  was  ao  agreed,  but  whether  it  was  or  was  not  so  agreed.  Now  it 
bts  been  held,  that  the  ftterrogatories  ought  not  to  be  in  the  form,  "was  it  not  so 
■greed:"  that  is  considered  to  be  leading:  but  the  form,  "was  it  so  a^ed,"  does 
BOt  appear  to  me  to  be  suggestive  of  the  answer.  It  is  impossible  to  examine  a  witness 
vithout  referring  to,  or  suggesting  the  subject  upon,  which  he  is  to  answer.  If  the 
qoeation  suggests  a  particular,  answer,  it  is  leading  and  improper.  Questions  have 
also  been  held  to  be  improper,  if  suggesting  the  subject,  they  are  capable  of  being 
SBswered  by  a  simple  affirmative  or  negative  without  any  oircumstances ;  but  a 
qoestioQ  whether  such  au  event  happened  1  does  not  surest  the  answer  that  it  did 
happen ;  and  having  read  die  interrogatories  in  this  llJAjcaae,  I  think  that  they  are 
Dot  capable  of  being  answered  in  the  affirmative  or  negative  without  circumstances. 

This  motion  must  tha^<nn  be  refused  with  costs. 

The  D^enduitB  appealed  from  this  deciaion ;  but  Lord  Cottenham  on  23d 
of  July  1841  diamiasea  the  appeal  with  costs,  without  prejudice  however  to  any 
^plication,  the  Ddendants  mi^t  be  advised  to  make,  for  roferring  the  interrogatories 
to  the  Master  as  leading. 


A  testator  devised  his  real  and  personal  ratate  to  his  wife  "absolutely,  and  at  her 
own  disposal,  for  the  maintenance  of  herself  and  bringing  up  of  his  children." 
Hekl,  that  she  could  sell  Uie  real  estate. 

The  Court  vrill  not  enforce  a  oonteact  involving  a  breach  of  trust. 

The  testator,  by  his  will,  devised  and  bequeathed  as  folloira : — "  I  give,  devise, 
end  bequeath  all  my  estate  real  and  personal,  whatsoever  and  wheresoever,  and  of 
vhat  nature,  kind,  or  sort  soever  the  same  may  be,  or  consist  at  the  time  of  my 
decease,  unto  my  dear  wife  Jane  Richardson ;  to  hold  unto  her  my  said  dear  wife  and 
to  her  heirs,  executors,  administrators,  and  assigns  absolutely  and  at  har  avm  disposal  for 
A«  mmntemiue  of  hertdf  and  britbginff  up  of  my  children;  subject  nevertheless  to  the 


[174  Wood  v.  Richabdbon.  Jwm  25,  1840. 
[S.  C.  6  Jnr.  623.] 
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parent  of  all  my  just  debts,  funeral  aiid  testamentary  expenses ;  and  I  appoint  mj 
said  dear  wife  sole  executrix  of  this  my  last  wtU  and  testament." 

The  testator  died,  leaving  his  widow  and  several  children  surviving  him.  Jane 
Bichardson,  the  widow,  oontraoted  to  sell  a  part  of  the  real  estate  to  the  Flain- 
[176]-tifr ;  and  after  the  title  had  been  accepted  and  the  oonveyanoea  approved 
she  refused  to  complete  the  oontract 

The  Plaintiff  then  filed  hia  bill  for  a  specific  perfOTmanoe^  which  waa  resisted,  <a 
^c  ground,  first,  that  the  contract  was  unduly  obtained,  ^e  Defendant  not  haTii^ 
the  benefit  of  {uvfessional  aaustance ;  and  secondly,  that  the  Defendant  was  not 
justified,  by  the  terms  oi  the  will,  in  selling  the  estate  in  which  the  infant  chiWreo 
were  interested. 

Mr.  Kindersley  and  Mr.  Purvis,  for  the  Plaintiff.  There  is  no  trust  in  favour  of 
the  children ;  the  widow  has  a  right  of  "  disposal "  of  this  property  or  a  power  of  sale ; 
the  purchaser  is  satisfied  with  the  title,  and  the  Defendant  cannot  therefore  set  np  the 
objection  of  want  of  title ;  besides  which,  the  purchaser  will  take  subject  to  the 
rights  of  the  children,  if  they  have  any ;  they  cited  Praii  v.  Chvrch,  post,  p.  177,  note. 

Mr.  Loftus  Wigram,  amirit,  contended  that  the  Defendant  was  a  trustee  for  hsr 
children,  the  g^ft  being  for  the  maintenance  of  herself  and  bringing  up  of  his  diildren; 
and  that  she  could  not  sell  tka  property  without  their  concurrence.  In  WtAadl  t. 
fFUaon  tiiere  was  a  gift  to  a  parent^  "in  order  the  better  to  enaUe  him  to  nn^ur^ 
maintain,  «id  educate  "  his  child ;  and  it  was  held  to  be  a  trust  for  the  braefit «  snob  i 
child.  In  ff^oodB  v.  FToods  (1  Myl.  &  Cr.  401)  the  gift  was  to  a  wif^  "towazds  her  | 
support  and  her  family,"  and  the  ooostmction  was  similar ;  and  so  in  the  cases  of 
ffamley  v.  GUbert  (Jacob,  354 ;  and  see  Baikes  v.  fFard,  1  Hare,  445 ;  Crockett  v. 
CrockeU,  lb.  451 ;  and  fFeiherell  v.  H^ilson,  1  Keen,  80),  and  Bivad  v.  Beean  (1  Bon. 
511,  n.). 

[176]  That  if  the  Defendant  were  to  complete  the  contract,  she  would  commit  a 
breach  of  trust;  and  that  this  Court  would  not  decree  a  party  to  perform  an  set 
which  amounted  to  a  breach  of  trust;  1  Sug.  Vendors,  9th  ed.  206,  Ord  v.  Nad 
(6  Mad.  438). 

Thb  Master  of  the  Rolls  [Lord  Lan^dale].  I  think  that  the  Plaintiff  is 
entitled  to  a  decree.  Aoontraot  was  entered  into  in  1 836  for  the  sale  of  this  propoly; 
the  tiUe  has  been  investigated,  the  conveyances  have  been  inrepared  and  u^sovedo^ 
and  the  engrossments  have  been  tendered  for  execution ;  but  the  Defendant  hariog 
refused  to  complete,  the  Plaintiff  has  been  eompdled  to  file  this  bill  i^punrt  the  vendor 
for  a  specific  performance. 

There  are  two  defences,  first,  that  this  contract  was  obtained  from  the  Defendaot 
by  surprise,  in  other  words,  by  &aud ;  as  to  this  it  is  alleged,  that  the  Defendant  bu 
been  unable  to  obtain  any  evidence.  This  ground  of  defence,  therefore,  rests  meretj 
upon  the  allemtion  of  the  Defendant,  who  has  abstained  from  filing  a  ctosb-IhII  to 
examine  the  Plaintiff  upon  that  subject,  and  by  those  means  obtain  relief  agsiut 
that  alleged  fraud,  if  there  were  any.  It  is  impossible,  therefore,  for  me  to  take  notice 
of  that  iwe^tion. 

The  n^  gronnd  of  defence  is  more  important :  it  is  this,  that  the  Defendant 
has  entered  into  this  contract  and  obligation,  which,  she  says,  ihe  Court  cannot 
compel  har  to  perform,  without  sanctioning  a  breach  of  tmat ;  and  that  this  Cooit 
will  not  order  or  permit  a  person  to  commit  a  breach  of  trust  Kothing  can  be  more  tn» 
than  that  principle.  This  Court  will  [177]  not  require  or  order  any  person  to  conunit 
a  breach  of  trust,  it  being  the  special  duty  of  this  Court  to  compel  the  due  executioa 
of  a  trust,  and  by  all  means  to  avoid,  and,  if  necessary,  prevent,  the  oonunisoMi  of  a 
breach  of  trust,  and  of  a  fraud,  which  it  would  amount  to. 

It  is  argued  that  this  would  be  a  breach  of  trust,  because  the  property  was  gireo 
to  the  Defendant  "for  the  maintenance  of  herself  and  her  children ; "  that  is  tn»; 
but  then  the  property  was  to  be  held  by  her  "absolutely  and  at  her  own  dispostl' 
for  that  purpose;  and  how  is  it  in  any  manner  made  to  appear  in  this  cause,  that 
the  disposition  of  the  property  and  the  receipt  by  the  Defendant  of  the  purehsae- 
moDcy  are  not  the  beat  things  she  could  do  for  the  maintenance  of  herself  and  her 
children  1  Nothing  appears  one  way  or  the  other.  It  is  sufficient  for  tlw  purpose  of 
this  case  to  say  that  it  does  not  appear  that  this  sale  is  any  breach  of  trust.  I  muitt 
therefor^  datxee  a  specific  performance  of  this  agreonent. 
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p.77]  Pratt  v.  Church.  M.  £.  Jvhf  2,  1830. 


TasUtor  devised  his  real  estate  to  his  wife,  "for  her  own  sole  and  separate  use,  to 
ditpoM  of  B8  she  ahoold  think  proper/'  and  out  of  his  real  and  personal  estate  to 
proride  ior  his  children  in  such  manner  as  to  her  should  seem  meet."  Held,  Uiat 
the  widow  had  power  to  sdl  the  real  estate. 

The  testator  in  this  case  devised  as  follows : — **  This  is  the  last  will  and  testament 
(A  me  John  Pratt  of  Bells  Hill,  in  the  county  of  Northumberland,  Esq.  I  order  and 
direct  that  all  my  just  debts,  funeral  and  testamentary  expenses  be  paid  and  discharged 
out  of  my  personal  estate  and  effects.  I  give,  devise,  and  bequeath  all  my  estates 
iod  effects  whatsoever  and  wheresoever,  whether  real  or  personal,  unto  my  dear  wife 
Eluabetb  Pratt^  to  and  far  her  etm  sek  and  uparaie  uw,  io  dispose  of  as  At  AaU  think 
fntetf  and  imtofmg  said  real  and  personal  estate  and  effects  to  provide  far  my  children  m 
HA  manner  as  to  her  shall  seem  meet,  or  as  she  by  her  last  will  and  testament  mav  order 
lod  direct ;  and  I  [ITS]  appoint  my  said  wife  Elizabeth  sole  executrix  of  tdiis  my 
will" 

Elizabeth  Pratt,  the  Plaintiff,  agreed  to  sell  to  the  Defendant  a  freehold  property, 
part  of  the  testator's  estate ;  but  some  doubt  having  arisen  as  to  her  title,  under  the 
temu  of  the  above  will,  a  bill  for  specific  perfonnance  was  filed  by  her  against  the 
pmhaser,  in  order  that  the  point  might  be  determined. 

The  Defendant  said,  he  was  adviwd  by  bis  counsel  that  a  reasonable  doubt  might 
be  entertained,  whether,  according  to  the  true  construction  of  such  will,  the  children 
of  the  testator  John  Pratt,  or  some  of  them,  bad  not  some  estate,  right,  title,  or 
iatersst,  in  or  to  the  estate  and  premises,  or  some  part  or  parts  thereof ;  and  that  by 
rnson  ol  luch  doubt^  tiie  Plaintiff  was  not  able  to  make  such  a  clear  and  marketable 
title  to  Aa  estate  and  premises,  as,  aeoording  to  the  terms  of  the  agreement  contained 
in  the  aforesaid  letters,  he,  the  Defendant,  was  entitled  to  require.  And  he  said,  that 
ID  ease  it  could  be  made  to  amwar,  that  the  true  construction  of  the  testator's  will 
Tas  such  as  the  Plaintiff  insistecf  upon,  and  the  doubts  which  had  been  suggested  and 
cx|Hie886d  could  not  be  reasonably  entertained,  he,  the  Defendant,  in  sucb  case,  was 
Teady  and  willing  to  perform  his  {lart  of  the  said  a^eement. 

Mr.  Kckersteth  and  Mr.  Purvis,  for  the  Plaintiff. 

Tex  Mabtxb  of  thx  Bolls  [Sir  John  Leaeh]  decreed  a  specific  performance. 


A  testator  bequeathed  to  A.  a  legacy  in  trust  for  B.  for  life,  with  remainder  for  her 
children.  A.  and  the  three  other  executors  transferred  the  legacy  into  the  names 
of  A.  and  B. ;  and  B.,  having  survived  A.,  sold  it,  and  applied  it  to  her  own  use. 
After  K's  death,  her  child  filed  a  bill  against  the  representatives  of  A.  alone,  to 
make  t^em  responsible  for  the  breach  of  trust.  Held,  that  the  other  executors  and 
the  representatives  of  B.  were  necessary  parties. 

A  testator  gave  and  bequeathed  unto  his  son  Joseph  Aldridge,  his  executors  and 
administrators,  the  sum  of  £1000  in  trust,  for  the  separate  use  of  Elizabeth,  the  wife 
of  William  Howell,  for  life,  and  after  her  decease  amongst  her  children  living  at  her 
decease.  He  appointed  Deborah  Aldridge,  John  Prioklow,  Joe^h  Aldridge,  and 
Edward  Aldridge,  his  executors. 

The  testator  died  soon  after,  and  his  will  was  proved  by  hie  executrix  and 
executors,  who  (according  to  the  statement  in  the  Defendants'  answer),  shortly  after 
the  testator's  death  transferred,  out  of  the  stock  standing  iu  the  Bank  in  the  names 
<^  the  executors  and  executrix,  a  sum  of  3  per  cent,  consolidated  Bank  annuities, 
which  at  tJie  current  price  of  such  stock  at  the  date  of  such  transfer  was  worth  £1000 
sterling,  into  the  joint  natnes  o/' Joseph  Aldridge  and  Elizabeth  Howell. 

Joseph  Aldridge  died  in  1823,  and  Mizabeth  Howell  having  survived  him. 


p.79]  Perry  v.  Knott.  June  28,  1841. 
[See  S.  C.  6  Bear.  293.] 
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transferred  the  fund  into  her  own  nam^  and  afterwards  sold  it  out  and  appBed  it  to 
her  own  use.  Elizabeth  Howell  died  in  1839,  leaving  two  children,  viz.,  uie  Phintiff, 
Mrs.  Perry,  and  William  Howell 

The  bill  was  filed  by  Mr.  and  Mrs.  Perry  agunst  Mr.  and  Mrs.  Knott  (the  latter 
being  the  legal  personal  representative  of  Joseph  Aldridge),  seeking  to  charge  hii 
estate  with  a  breach  of  trust,  for  the  loss  of  t^e  £1000,  [180]  in  conaequenoe  U  the 
fond  having  been  improperly  placed  under  the  control  of  Mn.  HoweU. 

The  Dtfendsnts,  by  ;bheir  answer,  insisted,  "tliat  if  anv  breach  d  totnt  w 
committed  touching  the  said  stock,  the  same  was  oommitted  by  Edwud  Akfaidge, 
Deborah  Aldridge,  and  John  Fricklow ;  and  that  they  or  bheir  personal  repreaenCatiTet, 
as  well  as  the  said  William  Howell,  and  the  personal  representatiTeB  of  Blinhfiffc 
Howell,  were  necessary  parties  to  the  suit." 

The  cause  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  Wood,  for  the  Plaintiffs. 

Mr.  Stuart,  for  the  Defendants,  objected  that  the  suit  was  defective  for  want  d 
parties,  and  could  not  proceed  in  their  alraence.  First,  because  the  other  ex  ecu  ton 
or  their  representatives  ought  to  be  parties;  Munck  v.  Co^ipreU  (8  Sim.  219). 
Secondly,  because  t^e  representative  of  Mrs.  Howell,  who  had  sold  oat  the  fond, 
was  not  a  party;  and,  thirdly,  because  William  HoweU,  who  was  entitled  to 
half  the  fana,  was  not  before  the  Court  * 

Mr.  Kindersley  and  Mr.  Wood  contended  that  a  bill  might  be  filed  against  any 
or  either  of  the  parties  to  a  breach  of  trust ;  WaXker  v.  Symonds  (3  Swan.  75).  That 
if  the  other  executors  were  made  pai-ties  there  could  be  no  contribution  in  this  suit. 
[The  Master  of  the  Roli^.  No,  but  if  they  were  all  present,  the  amount  dee 
would  be  settled  in  the  presence  of  all,  and  in  a  subsequent  suit  for  oontribatioD  the 
amount  would  already  hiare  been  conclusively  decided.}  They  also  argued  that  the 
Plaintiffs,  claiming  a  given  proportion  of  an  ascertained  [181]  appropriated  fnixi, 
might  proceed  for  the  recovery  thereof,  in  the  absence  of  the  parties  entitled  to  the 
other  portion ;  Smith  v.  Snow  {$  Mad.  10),  Hvit^muon  v.  Toumsend  (2  Keen,  675). 

The  Master  of  the  Bolls  [Lord  Langdale].  I  think  this  case  is  deficient  for 
want  of  partaes.  I  must ,  on  this  occasion  act  upon  what  I  conceiTe  to  be  the 
established  rules  and  principles  of  the  Gonrt  in  this  kind  of  cases ;  but  I  mar, 
without  hesitation,  sav  this,  that  the  diflicolties  under  whieh  parties  Ubour  who  seu 
to  have  reVcf  in  such  cases,  in  respect  of  necessary  parties,  most  be  boEore  a  way 
lon^  time  considerably  alleviated.  The  matter  haa  been  and  is  now  under  very 
serious  consideration.    (See  Ordines  Can.  174.) 

In  this  case,  by  a  codicil  dated  so  long  ago  as  March  1781,  the  executors  of  the 
testator  in  this  cause  were  directed  to  pay  a  sum  of  XIOOO  to  Joseph  Aldridse; 
which  was  to  be  io  trust  for  Elizabeth  Howell,  the  testator's  daughter,  during  her 
life,  and  after  her  death  the  principal  was  given  to  her  children.  This,  no  doabt, 
was  a  very  plain  and  simple  direction.  According  to  the  statement  of  the  facts  nov 
made  to  me,  the  four  executors,  instead  of  making  the  payment  or  tawasferring  the 
stock  to  Joseph  Aldridg^  who  was  the  person  appointed  trustee  by  the  testator's 
will,  all  cononrred  in  mwing  a  transfer  of  t^e  stock  into  the  joint  names  of  Joseph 
Aldridge  and  Elizabeth  Howell.  In  that  respect  they  all  of  tiiem  acted  oontraiy  to 
the  trust  reposed  in  them  by  t^e  testator.  The  result  was  ezceedin^y  nnfortmute; 
for  being  in  the  joint  names  of  Joseph  Aldridge  and  Elizabeth  Howdl,  uid  Joseph 
Aldridge  having  died  first,  Elizabetti  Howell,  by  survivorship,  obtained  the  [1£B] 
complete  dominion  over  the  fund,  sold  it,  and  applied  it  to  her  own  use;  in 
consequence  of  which,  the  children's  rights  have  been  hitherto  defeated,  and  by  tbie 
bill  the^  claim  to  have  redress,  as  undoubtedly,  according  to  the  facts  stated,  they 
are  entitled  to.  The  question  is,  who  ought  to  be  made  parties  to  the  suit  1  Now 
the  first  breach  of  trust,  in  this  case,  was  in  the  transfer  into  the  joint  names  of  two 
persons,  instead  of  into  one  single  name.  I  am  asked  to  conclude,  that  it  was  done 
under  circumstances,  which  would  afford  no  right  of  contribution  to  the  estate  vi 
Joseph  Aldridge.  There  are  no  drcumstances,  in  the  case,  to  enaUe  me  to  oome  to 
that  conclusion ;  and  for  anything  l^t  appearo  to  Uie  oontraiy,  all  the  executors 
may  be  liabl&  That  being  so,  then,  according  to  the  established  nik»  of  thia  Court, 
upon  which  I  most  now  act,  all  those  who  are  liable  must  be  made  parties  to  the 
cause. 
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A  great  deal  of  discuasioD  has  arisen  upon  the  case  of  Walker  v.  SymondSy  which 
was  before  Lord  Kldon.  It  certainly  has  for  some  time  been  considered  that  the 
words  which  are  there  attributed  to  him  do  not  afford  a  ground  for  that  general 
pR^XMitjok,  which,  at  one  period,  they  were  thought  to  do ;  namely,  ^t  you  might 
sue  me  person  tor  a  breach  of  tmat  in  the  abeenoe  <tf  otJier  partus  liaUe.  Yet  I 
niy  obsMre,  that  I  well  recollect  one  case,  which  is  not,  howerer,  reported,  in  which 
I  sttempted  before  Sir  John  Leach  to  enforce  the  oontrary  of  what  appears  to  be  the 
effect  of  die  case  of  fFaUcer  v.  Symonds ;  but  Sir  John  Leacb,  after  a  long  controversy, 
icted  upon  it.  (See  C.  P.  Cooper,  78,  note,  and  509,  674.)  Still  upon  a  complete 
isvestigation  of  that  case,  without  going  into  the  nmiuHa  of  it,  it  does  not  appear  to 
otsblish  the  proposition  that  a  cextvi  que  trust  may  proceed,  separately,  against  [183] 
oat  trustee  implicated  in  a  breach  of  trust ;  and  the  ordinary  rule  of  the  Court  is 
known  to  be  ouierwise. 

I  think,  therefore,  that  this  cause  is  deficient  for  want  of  parties,  in  respect  of  the 
ibtence  of  those  other  persona  who  were  parties  of  the  original  breach  of  trust. 

The  other  objection  made  is,  that  Elizabeth  Howell's  representatives  ought  to 
hae  been  made  parties  to  this  suit.  She  is,  in  point  of  fact,  the  person  who 
eommitted  the  second  breach  of  trust,  which  consisted  of  die  sale  aod  miaapplicatioa 
of  thefimd. 

I  quite  agree  in  Uie  argument  which  has  been  addressed  to  me,  that  where  trust 
amiey  is  eora,  and  paid  away  to  a  person  who  has  no  notice  of  the  trust,  and  who 
li«  Dotiiing  more  to  do  with  it  than  the  mere  receiving  it  from  a  trustee,  it  would  be 
very  improper  to  make  such  a  person  party  to  the  suit ;  but  how  is  it  here  1  Is  it 
posnble  to  conceive  that  Mrs.  Howell  was  ignorant  of  the  trust  ?  Is  it  possible  to 
nmoeive  that  she  did  not  undertake,  jointly  with  Aldridge,  to  perform  that  trust  1 
I  hare  no  donbt,  indeed  it  is  almost  admitted,  that  the  Plaintiffs  would  be  entitled 
to  proceed  against  her  if  they  thought  fit  Are  not  the  other  parties,  according  to 
the  rules  of  this  Court,  entitled  to  have  her  Fepresentatives  here,  in  order  that  they 
may  have  establidied,  as  against  her  estate,  uiat  lialnlity  to  which  tiiey  tiiemselves 
•re  nibjeoted,  in  consequence  of  her  wrongful  act?  It  does  appear  to  that, 
aooording  to  tiie  rales  of  this  Court,  her  persMial  representative  is  a  neoessaiy  party 
totheimt 

One  cannot  help  seeing  that  in  this  case  the  child  of  Mrs.  Howell,  who  most 
probably  had  the  benefit  of  the  ultimate  breach  of  trust,  is  by  this  suit  seeking  to 
etll  [184]  Qj^n  the  co-trustees  of  Mrs.  Howell  alone,  for  payment  of  the  money, 
without  giving  them  the  opportunity  of  recovering  the  amount  from  her  estate 
which  received  it.  This  does  not  appear  to  me  to  be  just  or  equitable,  and  certainly 
is  not  in  conformity  with  the  decisions  of  the  Court.  I  therefore  think  that  this 
mit  mast  stand  over,  with  liberty  to  amend.  I  give  no  opinion  as  to  ^e  necessity 
of  Biaking  the  odier  child  a  party  to  the  suit,  for  I  have  heard  no  reply  on  that  part 
of  theoaae. 

The  eaase  was  afterwards  heard  and  disposed  of ;  the  objection  for  want  of  parties 
hariiigbeeo  ranoved  by  Uie  32d  General  Order  of  August  1841.  (Ordines  Can.  174.) 


[184]   HoBSON  V.  Sherwood.   June  25,  29,  1841. 

[For  sabeequent  proceedings,  see  6  Beav.  63 ;  8  Beav.  486.   Cf.  Bickardson  v.  Feary, 

1888,  3fi  Cai.  D.  45.] 

A  party  having  a  life-estate  determiuaMe  on  his  marriage,  in  (me-fifth  of  an  estate,  is 

entitled  to  a  decree  for  partition. 
Where,  in  a  suit  for  pwtation,  the  Defendants  are  desirous  that  there  shall  be  no 

partition  oi  their  several  shares,  the  partition  may  be  confined  to  the  aliquot  share 

of  the  Haintiff. 

Una  was  a  partition  suit  It  appeared  that  the  property  belonged  to  five  sisters 
as  tenants  in  common  in  tail ;  and  the  Plaintiff  having  married  one  of  them,  a 
diioitailiDg  deed  was  executed,  and  her  share  was  settled.   The  Plaintiff's  wife  died 
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without  issue ;  and  her  share  then  stood  limited  to  the  Plaintiff  for  life  in  case  he 
should  continue  a  widower,  and  not  marry  again,  with  remainder  to  the  other  siBten. 

The  Plaintiff  being  so  entitled,  filed  his  bill  for  a  partition  of  the  estate ;  and  Uie 
Defendants,  who  were  [186]  each  entitled  to  one-fifui  of  tAie  estate,  as  tenants  in 
common  in  tail,  and  were  together  entitled  to  the  remaining  one-fifth,  subject  to  ib» 
Plaintiff's  interest  therein,  redsted  the  partition. 

Mr.  Kinderaley  and  Mr.  Pai'ker,  for  the  Plaintiff  contended  that  the  Plaintiff  had 
ui  estate  of  freehold,  and  that  he  was  entitled  to  hold  his  share  in  aevotal^,  and 
to  hare  a  partition.  They  cited  OeuixU  v.  OaakeU  (6  Sim.  643)  and  Baring  r.  N§ik 
(1  Ves.  &  B.  661). 

Mr.  Stuart,  Mr.  Bethell,  Mr.  Elderton,  Mr.  Smythe,  and  Mr.  Daniel,  for  tlie 
Defendants,  contended  that  the  Plaintiff  had  not  such  an  estate  as  entitled  him  to 
have  a  partition ;  for  it  might  determine  the  day  afterwards.  That  it  was  discretaoouy 
with  the  Court  to  direct  a  partition ;  and  that  it  would  be  more  beneficial  to  all  to 
appoint  a  receiver. 

They  argued  also,  that  if  a  partition  were  decreed,  it  ou^t  to  be  of  the  Plaintiff'i 
share  only ;  and  that  the  four-fifth  proportions,  severally  beumging  to  the  Defendants, 
ought  not,  contrary  to  their  wishes,  to  be  divided. 

The  Master  of  the  Kolls  [Lord  Lanffdalel  I  cannot  help  re^^retting  tShat  thii 
soit  should  ever  have  been  instituted.  Ilie  Raintiff  alone,  who  is  tenant  for  life 
determinable  on  his  second  marriage,  desires  a  partition ;  all  the  other  parties  denre 
to  keep  the  estate  together.  If,  however,  the  Plaintiff  is  entitled  to  the  relief  he  ado, 
he  must  have  it,  however  inconvenient  it  may  be  to  the  other  owners. 

[186]  Ab  tenant  for  life,  I  apprehend  there  can  be  no  question  but  that  he  u 
entitled  to  a  partition.  The  question  is,  whether  the  circumstance  of  hie  life  estate 
being  determinable  on  his  second  marriage  makes  any  differenoe.  As  at  present 
advised,  I  think  it  does  not ;  but  I  will  further  consider  it 

The  next  question  is,  whether  all  the  shares  are  to  be  divided,  when  all  t^e  other 
parties  desire  their  shares  to  be  kept  together.  At  present  I  do  not  see  any  aeiioai 
objection  to  allotting  one-fifth  to  the  Plaintiff  only ;  but  I  am  not  awaxe  tiut  it  hu 
ever  been  done  before,  and  I  must  therefore  inqoire. 

Jwu  29.  The  Master  of  the  Bolls  said  that  the  one-fift^  alone  might  be 
partitioned  off ;  and  that  if  no  s^ial  directions  as  to  costs  were  required,  tlie  ordiiiai; 
decree  for  partition  of  that  portion  must  be  made. 


[186]  Hatton  v.  FmoE.  Jvme  26, 1841. 
[S.  C.  6  Jur.  648.] 

Bequest  "to  A  and  B.  of  the  sum  of  £25  per  annum,  each,  for  and  during  the  twrnof 
their  natural  lives,  or  the  life  of  the  longest  liver  ci  them,  for  their  or  her  on 
absolute  use  and  benefit"  Held,  that  on  the  death  of  A.,  her  aniraitiy  aarvived 
to  B.  for  her  life. 

The  question  in  this  cause  arose  on  the  following  clanse  in  the  will  of  the  testator: 
"  And  I  also  further  give  and  bequeath  unto  the  sud  Jane  fVanks  and  Suaaont 

Gifford  the  sum  of  X25  p^r  annum  eocA,  for  and  during  the  term  of  their  natural  Ucei  or 
the  life  of  the  longest  liver  of  them,  for  their  or  her  own  absolute  use  and  benefit 

[18^  Jane  Franks  died  in  December  1839,  but  Susanna  Gifford  was  still  living; 
and  the  questions  were,  first,  whether  the  annuity  of  £25,  given  to  Jane  Franks, 
ceased  on  her  death,  or  continued  during  t^e  life  of  Susanna  Gifford. 

Secondly,  supposing  the  same  annuity  to  be  still  subsisting  thai,  whether  it 
belonged  to  Susanna  Gifford,  or  to  the  representatives  of  Jane  Franks. 

lib.  FembertoD  and  Mr.  Prendeigast,  for  the  Plaintifis. 

Mr.  Kindersley  and  Mr.  Budal^  for  Mrs.  Gifford,  oontended  that  there  was  a 
joint-tenancy,  and  that  she  was  now  entitled  to  two  annuities  of  £25.  That  tba 
words  most  be  taken  reddendo  singula  singulis,  and  then  the  gift  would  be  ^  £35 
each,  during  their  natural  lives  "for  their  own  absolute  use,"  and  of  the  aame 
annuities  "  during  the  life  €i  the  longest  liver  of  them  "  "  for  her  own  absolute  use." 
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Mr.  Teirell,  im  tiie  representatires  of  Mra.  Franks,  contended  that  the  word  "  or  " 
skoald  be  read  **and and  that  there  was  a  gift  of  an  annaity  of  £25  each  to  the 
aoDuitsats,  and  its  duration  was  to  be  "during  the  term  of  their  natural  lives  and 
the  life  of  the  longest  liver."  That,  consequently,  the  repreaentatives  of  Mrs.  Franks 
▼ere  entitled  to  an  annuity  of  £26  for  the  life  of  Mrs.  Gifford.  He  cited  Sales  v.  The 
Sml  ef  Cardigan  (9  Sim.  384),  in  which  the  testatrix  gave  E.  and  C.  bis  wife,  "an 
UDoity  of  X200  each,  for  their  lives  and  the  life  of  the  survivor ; "  and  it  was  held, 
OD  the  death  of  K,  that  his  representatives  were  entitled  to  an  annuity  of  [188]  £200 
dorioff  tfae  life  of  C.  He  also  cited  Jonet  v.  Sandall  (1  Jac  &  W.  100),  and  contended 
tht  oere  could  not  be  a  joint-tenancy,  as  the  annuities  were  given  to  "  each." 

Mr.  G.  Turner  and  Mr.  Rogers,  for  the  residuary  legatee.  The  gift  is  of  several 
intdties  to  each,  to  continue  during  the  life  of  each  annuitant.  The  first  part  of  tfae 
dftof  "£35  per  annum  each  for  and  during  the  term  of  their  natural  lives,"  would 
an  pyen  only  an  annuity  to  each  during  their  joint  lives :  the  testator  makes  this 
•idition,  "  or "  the  life  of  the  survivor,  and  not  "  and  "  the  life  of  the  survivor ;  for 
the  latter  would  give  several  legacies  during  their  joint  lives  and  for  the  life  of  the 
nrriTor,  which  was  not  tbe  testator's  intention.  The  word  "  or  "  is  never  read  "  and  " 
except  to  carry  out  Uie  intention  apparent  on  the  will :  here  it  would  defeat  it.  In 
fflMjey  V.  BoOon  (1  MyL  &  E.  148)  there  was  a  gift  over  after  the  death  o£  both 
umaitiDts. 

Kindendey,  in  reply. 

Tbm  Masteb  of  thx  Bollb  [Lord  Langdale].  I  am  very  for  from  considering 
dug  to  be  a  (dear  case.  However,  I  think  the  proper  conatruotioa  is  that  which  gives 
Inth  these  annuities  to  tbe  surviving  annuitant.  I  cannot  at  all  agree  •vrith  the 
i^mnent  that  there  is  any  joint-tenancy  here.  I  think  the  gift  to  "  Jane  Franks  and 
SuaoDa  Gifford,  of  tbe  sum  of  £26  per  annum  each,"  is  the  same  as  if  be  had  said, 
**IgiTe£25  per  annum  to  Jane  Franks,  and  £25  per  annum  to  Susanna  Gifford." 
Theo  when  we  come  to  apply  tbe  following  words,  which  shew  t^e  duration,  and  to 
whom  the  benefit  is  to  belong,  I  think  that  I  cannot  [189]  construe  them  in  any  other 
W17,  to  OS  to  make  tiiem  consistent,  than  in  tbe  way  I  am  about  to  mention.  There 
ii,  in  substance,  a  sift  of  £25  per  annum  to  Jane,  and  a  gift  of  £25  per  annum  to 


during  the  term  of  their  natural  lives, 
loueat  liver  d  tbem,"  and  wa  for  whose  benefit  1  These  two  annuities  (for  t^e 
viUf  applies  to  both  all  along)  are  "  for  her  or  their  own  absolute  use  and  benefit" 

Now  it  is  quite  'clear  as  a  rule  of  construction  that  you  must  proceed  reddendo 
UK^nia  tmguiie ;  but  here  these  two  annuities  (he  is  speaking  of  both  in  the  same 
wntenoe)  are  to  be  for  their  benefit,  during  their  joint  lives,  and  to  continue  during 
Om  life  of  the  survivor  of  them ;  but  then  they  are  to  be  "  for  her  own  absolute  use 
ud  benefit."  I  confess  there  are  strong  reasons  for  another  construction,  but  the 
pnpooderaiioe  in  favour  of  this  ocmstruction  appears  to  me  so  great,  that  I  am 
obl^^  to  wk^  it^  and  hold  that  these  two  annuities  bdong  to  the  surviTor  for 


[190]   WOODOOGK  V.  Bknnboe.   April  30,  May  6,  Jwne  21,  26,  1841. 

[&  G.  affirmed  on  appeal,  1  Ph.  72;  41  E.  B.  558 ;  11  L.  J.  Gh.  110 ;  6  Jur.  138. 
See  Lambert  v.  ThwaUes,  1866,  L.  B.  2  Eq.  158.] 

Beqneet  to  trustees,  to  pay  the  dividends  to  A.  and  B.  his  wife  during  their  lives,  and 
the  hfe  of  the  survivor ;  uid  after  their  decease,  in  trust  to  transfer  and  pay  over 
unto  their  cluldren,  in  such  shares  and  proportions  as  tbe  survivor  of  A.  and  B. 

by  will  armoint.  At  the  death  of  tne  testator  there  were  three  children. 
A,  who  survived  B.,  appointed  the  whole  fund  to  an  only  surviving  child.  Held, 
tJuit  Uiere  was  a  gift  to  children,  subject  to  the  power ;  but  that  the  objects  of  tbe 
pown>  and  of  tbe  gift  were  the  diildren  living  at  the  death  of  tbe  surviving  parent ; 
and  therefore  that  the  representatave  of  a  child  who  died  in  the  life  of  ^  had  no 
interest  in  the  fund. 
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On  the  30th  September  1817  William  Linton  died,  having  made  a  will,  whereby, 
amongst  other  things,  he  bequeathed  his  real  and  personal  estate  to  trustees,  oo  tmt 
to  pay  the  income  to  his  wife  for  life,  and  after  her  decease,  upon  several  trusts,  one 
of  which  was  expressed  as  follows : — "  And  as  to  the  sum  of  £1700  4  per  cent,  ood- 
solidated  Bank  annuities,  part  of  the  said  tnist  monies,  in  trust  to  pa^  the  yearij 
dividends  thereof  to  Joseph  Christie  and  Sarah  his  wife  during  their  lives,  and  tlu 
life  of  the  survivor ;  and  after  their  decease,  then  in  trust  to  transfer  and  pay  over  die 
said  stock  unto  their  children,  in  such  shares  and  proportions  as  the  survivor  of  Uun^ 
the  said  Joseph  Christie  and  Sarah  his  wife,  by  nis  or  her  last  will  shall  direct  or 
appoint." 

At  the  time  of  the  testator's  death,  Mr.  and  Mrs.  Christie  wen  living,  and  bid 
three  children,  viz.,  the  Defendaot  Eleanor  Benneok,  the  wife  of  the  Defendant  Johi 
S.  Benneck,  Joyce  Linton  Woodcock,  die  li^  wife  of  ^e  Plainti^  and  WiUiu  . 

Linton  Christie. 

William  Linton  Christie  the  son  died  in  the  year  1818,  leaving  both  his  psxeoU  : 

surviving  him. 

Mrs.  Christie  died  in  the  year  1820 ;  and  Joyce  Linton  Woodcock,  the  Flaiotiffs 
wife,  died  in  the  year  1832,  and  the  Plaintiff  afterwards  obtained  letters  of  administn- 
taon  of  her  estate. 

[191]  In  these  circumstances,  Mr.  Christie  having  survived  his  wife,aDd  Mrs.Renned 
being  the  only  surviving  child  of  Mr.  and  Mrs.  Chrietie,  Mr,  Christie  made  his  tOI, 
dated  ^e  16th  of  Octobar  1833 ;  and  thereby,  after  reciting  the  power  given  to  hia 
by  die  will  of  William  Xdnt<»i»  he  expressed  himself  as  follows : — "  I  do,  by  tiiis  mj 
will,  direet  and  appoint  that  the  trustees  and  executors  of  the  said  W.  Linttm,  &&,  At,  - 
do  and  shall  stana  posaeased  and  interested  in  the  said  stock  or  sum  of  X1700  latoi  i 
per  cent.,  but  now  reduced  to  3^  per  cent,  annuities,  after  my  decease,  in  trust  to  sell,  ; 
assign,  transfer,  dispose,  and  pay  the  same,  and  die  interest  and  dividends  thenc^ 
after  my  decease,  in  such  manner  as  my  daughter  and  only  child  by  my  said  deceased  ; 
wife,  viz.,  Eleanor  Benneok,  &c.,  &c.,  shall  from  time  to  time,  and  notwithstanding  her 
present  or  any  future  coverture,  direct  or  require ;  and  for  which  her  receipts,  for  the 
time  being,  shall  be  effectual  discharges ;  and  in  all  respects  for  her  absolute  oae 
and  benefit,  as  her  own  absolute  property,  as  if  she  was  sole  and  unmarried." 

Mr.  Christie  died  in  February  1839 ;  and  in  the  following  month  of  December  Ur. 
Kenneck  became  insolvent. 

The  Plaintiff  by  his  bill  prayed  a  declaration,  that,  aa  administrator  for  his  hM  ; 
wife  Joyce  Linton  Woodoock,  he  waa  entitled  to  a  sbue  of  tiie  fond,  snd  tiiat  thi  | 
trustees  might  be  directed  to  toansfer  the  same  to  the  Plaintiff  acowdingly.  ! 

Mr.  Pemberton  and  Mr.  Koupell,  for  the  Plaintiff.  The  power  was  to  aopMot  '\ 
amongst  all  the  children,  and  did  not  warrant  the  exclusion  of  any  (^Id.  The  \\SS\  \ 
appointment  of  the  whole  to  one  child  would  therefore  be  void ;  VaM^erzee  v.  Adm  ■ 
(4  Ves.  770),  Gtbwit  v.  Kim>m  (1  Vem.  66). 

Again,  the  power  was  to  appoint  by  will  amongst  chMren  in  proportion.  Thii  | 
required  a  plurality  of  objects ;  and,  as  the  representatives  of  a  deceased  child  could 
not  be  appointees,  BoyU  v.  The  Bu^um  of  Pdrrborough  (1  Yes.  jun.  299),  and  as  only 
one  child  was  living  at  the  death  of  the  surviving  parent,  the  capacity  to  appoint  wu 
consequently  destroyed;  Vane  v.  Lord  Dvmgannon  (2  Sch.  &  Lef.  118),  Cati^bdl  t. 
Sandys  (1  Sch.  &  Lef.  293). 

There  is  a  gift  to  all  the  children  iu  default  of  appointment ;  Bdiasis  v.  (JtkwS  j 
(1  Atk.  426),  CMavaon  v.  Kireopp  (2  Keen,  653).  They  tfaer^ore  took  veated  intemto  1 
to  some  extent  in  the  fund,  which  could  not  be  wholly  defeated  by  the  execntioo  d ' 
the  power,  though  the  amounts  might  be  thereby  regulated.  In  default  of  appoiiit- ' 
ment  the  children  take  equally ;  Casterton  v.  B^^herUmd  (9  Yes.  445) ;  and  the  Pluntif 
is  therefore  entitled  to  one  third.    They  also  referred  to  Fdkes  v.  Wedem  (9  Yes.  456]^ 

Mr.  Parry,  for  the  administrator  of  W.  Linton  Christie,  contended  that  if  the 
appointment  were  void,  the  property  would  go  in  equal  thirds  amongst  the  three 
chudren. 

Mr.  Kiudersley  and  Mr.  Dixon,  for  Mrs.  Renneck,  contended  that  the  death  of 
two  of  the  children  in  the  life-[19S]-time  of  the  surviving  parent,  dkl  not  prevent  the 
power  being  executed  in  favour  of  the  surviving  chud.  BoyU  v,  The  Bi^tf  if 
Feterharm^  (1  Yes.  jun.  299,  and  3  B.  C.  C.  243),  Bvtdur  r.  Buteker  (9  Yea.  382,  and 
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I  TeL  &  a  79),  Beade  r.  Beade  (5  Yes.  749).  That  the  execution  of  the  power  in 
fstaar  <d  Mrs.  Benneok  was  valid ;  and  if  not>  then  that  there  was  an  implied  gift  to 
tbow  children  only  who  might  be  living  at  the  death  of  the  surviving  parent,  and 
that  the  children  who  died  in  the  lifetime  of  Mr.  Christie  could  therefore  take  nothing. 
That  if  all  the  children  took  in  default  of  appointment,  they  took  as  joint-tenants, 
ud  that  Mrs.  Benneok  would  then  be  entitled  by  sarvivorship.  They  also  cited 
Jkxmda-  v.  Jkxander(2  Ves.  sen.  640),  Bratf  v.  EammenUy  (3  Sim.  513,  and  2  GL  & 
F.  453),  Swstoun  v.  Moiutoun  (4  Sim.  611),  Fhijaon  v.  Tamer  (9  Sim.  227,  246), 
Xttdliam  V.  SmUk  (4  Boss.  3181  B^M  v.  fTamger  (2  Buss.  &  MyL  78),  Kamedif  v 
JEtMBtoii(2Jae.&W.431). 

Ur.  Geoige  Turner  and  Mr.  Busk,  for  the  assignees  of  Renneck,  followed  the 
■me  fine  of  ai^^ent.  They  contended  that  the  pOiintiff  had  no  interest,  and  that 
Mrs.  Benneck  took  the  property  subject  to  the  rights  of  her  husband's  assignees. 
Tkey  cited  Brown  v.  Pocock  (6  Sim.  257),  Crwk  v.  Brooking  (2  Vem.  50,  106),  CamfheU 
T.  Cim^ll  (4  B.  C.  C.  15),  The  Duhs  of  MaHboroof^  v.  Lord  Oodo^akm  (2  Ves.  sen.  61X 
Am  dem.  Stewart  v.  ShegUtd  (13  East,  526). 

Mr.  J.  H.  Taylor,  for  the  trustees. 

[194]  Mr.  Boupell,  in  reply. 

JvM  28.  Ths  Master  of  the  Boli^  [Lord  Lauedale).  The  Plainlaff,  who  is  the 
IcKil  personal  representative  of  his  late  wife,  cooteDOS,  that  the  power  errated  by  the 
vul  of  William  linton  was  a  mere  power  to  divide  and  distoibute,  uid  that  t^e 
objects  of  the  power  (the  children  of  Mr.  and  Mrs.  Ghrisde)  being  redueed  to  one,  the 
power  to  distribate  became  incapable  of  being  exercised.  And  the  power  being 
netpsUe  of  execution,  he  contends,  that  the  will  of  Linton  contains  a  direct  gift  to 
itt  toe  children  of  Mr.  uid  Mrs.  Christie ;  and,  therefore,  he,  as  re{s«senting  his  late 
wife,  one  of  those  children,  claims  an  equal  third  part  of  the  £1700  stock. 

The  Defendant,  Mrs.  Benneck,  contends,  that  the  power  was  well  exercised  in 

fsTonr ;  but  even  if  the  power  could  not  be  exercised,  it  is  contended,  both  by 
Utl  Renneck  and  by  the  Defendants,  the  assignees  of  her  ineolvent  husband,  that  the 
PfauDtiff  can  have  no  right  to  any  part  of  the  fund ;  because  they  say,  tiiat^  according 
lo  the  true  construction  of  Linton's  will,  if  the  power  was  not  well  exercised,  tlhere  is 
a  implied  gift,  not  to  all  the  children  of  Mr.  and  Mrs.  Christie,  but  only  to  euoh  one 
»  more  of  Uiem  as  might  be  living  at  the  death  of  the  survivor  of  the  parents. 

It  LB  evident^  that  the  Plaintiff's  title  depends  entirely  upon  his  being  able  to 
■aintsin  the  point  for  whioh  he  contends^  that^  in  defaolt  of  appcuntment)  all  the 
Afldren  of  Mr.  and  Mrs.  Christie  took  vested  interests  in  the  fuml,  under  the  gift, 
u  he  cannot  maintun  that  point,  he  has  no  intorast  in  the  qoeation,  whether  the 
power  was  capable  of  being  exerdsed  or  not. 

[196}  There  is  no  gift  m  default  of  appointment,  in  special  terms ;  but  the  Plaintiff 
Notends,  that  the  words  of  the  will  amount  to  a  direct  gift  to  all  the  children  of  Mr. 
md  Mrs.  Christie ;  that,  under  that  gift,  each  child  took  a  vested  interest  in  some 
and  that  the  power  authoriwd  no  modification  of  t^t  interest,  but  only 
Kibled  the  surviving  parent  to  determine  the  amount  of  the  share  which  each  ohild 
>u  to  take,  and,  in  default  ci  appointment^  left  the  shares  equal 

The  Defradants,  except  Sampson,  who  is  the  representative  of  the  deceased  son, 
Mtend,  tlut  the  words  do  not  amount  to  a  direct  gut  to  all  the  ohildren,  but  amount 
^  ft  gif ^  eitiier  direct  or  implied,  only  to  such  children  as  might  have  been  ol^eots  of 
^  power ;  that  as  the  power  was  to  be  exercised  only  by  the  will  of  the  Burvivor  of 
w.  and  Mrs.  Christie,  and  oould  only  operate  in  favour  of  ohildren  living  at  the 
bsth  of  the  survivor,  the  objects  of  the  power  were  surviving  children  only,  and  they 
■ly  were  the  children  who  could  take  under  the  gift  in  default  of  execution ;  and, 
Either,  it  is  aigued,  that  the  gift  only  appears  by  the  direction  to  the  tmstees  to 
tusfer  and  pay ;  which  direction  was  to  be  acted  upon  only  after  the  decease  of  the 
nrrivor  of  Mr.  and  Mrs.  Christie,  and,  consequently,  only  in  favour  erf  children  then 
nii^;  and,  besides,  tJiat^  if  the  ohildren  took  under  die  will  of  Linton,  they  could 
nly  take  as  joint-tenants^  and  the  whole,  tiierefore^  would  bebng  to  tite  survivor, 
Htl  Benneck. 

I  have  lead  die  oases  whidi  were  dted  in  the  aigument.  It  is  not  easy,  and 
Kriuj*  not  poBsibie,  to  reooocile  diem  all ;  and  there  is  none  in  whioh  die  power  and 
^  gift  are  expressed  in  tihe  same  terms  as  they  am  here.   I  diink  diat  there  is  a  gift 
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to  children  of  Mr.  and  Mrs.  Christie,  subject  to  a  power  to  be  exercised  [UO]  the 
surviring  parent  But  In  considering  what  children  of  Mr.  and  Mrs.  Christie  woe 
objects  of  the  gift,  it  is  necessary  to  consider  the  whole  sentence  in  which  the  gift  is 
expressed,  and  that  sentence  comprises  the  words  creating  the  power ;  and  altboo^ 
a  portion  of  the  sentence,  if  taken  b^  itself,  imports  a  gift  to  all  the  children,  w 
generality  of  the  expression  may  be  hmited  by  the  other  words  of  the  same  senteooe; 
fuid  as  the  power  was  to  be  exercised  only  by  the  will  of  the  surviving  parent,  sod 
therefore  could  only  be  exercised  in  favour  of  those  who  were  living  at  the  detth  of 
the  surviving  parent : — as  this  is  no^  in  express  tenns,  a  gift  to  ul  the  ^dres  is 
default  of  appointment^  but  a  gift  or  trust  for  children,  with  words  annexed,  ibeirin; 
that  the  distribution  was  to  be  among  the  children  living  at  the  death  of  Hm 
surviving  parent : — and,  moreover,  as  the  gift  is  expressed  only  in  the  form  of  a 
direction  to  trustees  to  transfer  and  pay  to  children,  uter  the  deat^  of  the  sarririig 
parent ;  I  think  that  the  objects  of  the  power  and  die  objects  of  the  gift  are  thi  i 
children  living  at  the  death  of  the  sorviving  parent^  and,  orasequent^,  dtf  tk>i 
FlaintifT  has  no  interest  in  the  fund. 

The  Plaintiff  contends  that  the  words  expressing  the  power  ought  to  have  no  effect  | 
in  determining  the  objects  of  the  gift,  but  ought  to  nave  eShc^  in  shewing  an  iotentiM  \ 
to  sever  the  shares  of  the  children  so  as  to  prevent  a  joint-tenancy,  bnt  the  voidi' 
cannot  be  thus  alternately  rejected  and  employed. 

His  Inll  must  therefore  be  dismissed,  and  with  ooets. 

Affirmed  by  Lord  t^dhurst,  C,  Slst  of  January  1842  [1 1%.  72]. 


[197]   Perry  v.  Meddowcroft.   June  28,  29,  1841. 
[S.  C.  12  L.  J.  Ch.  104.] 

An  agreement,  made  upon  an  advance  of  money,  to  convey  property,  and  cootKiniif 
a  power  of  redraiption  within  a  given  time^  and  in  default  the  sue  to  be  abeolntiu 
Held,  under  the  circumstances,  to  be  a  conditional  sale  and  not  a  mortgage, 

A.  having  agreed  to  purchase  a  ^perty  for  X1435,  borrowed  £186  (the  amoontrfi 
aaction  duty  and  deposit)  from  A  B.  afterwards  advanced  A.  £600  on  aoooort^ 
the  jDuichase,  but  whidi  was  not  so  applied,  and  £1291  of  the  porohase^onm 
remained  unpaid.  A.  and  B.  afterwards  uttered  into  an  agreement,  by  wlaA  i: 
was  agreed,  in  consideratdon  of  the  £185  and  the  £600,  ana  of  a  further  ">f 
£400  to  be  paid  by  B.  to  A.,  that  the  property  should  be  conveyed  to  K,  providia 
that  if  A.  paid  B.  on  a  day  specified  the  £1435,  and  the  sum  of  £1000  tdyvum 
the  agreement  should  be  void ;  and  A.  was  to  have  permission  to  make  sake  in  tb> 
meantime,  subject  to  the  approval  of  B.,  so  as  to  reimburse  the  purehssHDoe^ 
and  advances  made ;  " but  if  not  then  made,  the  sale  was  absolutely  eoDfimed^ 
B."  The  agreement  contained  no  engagement  to  pay.  B.  afterwards  eom[^em| 
the  purchase.  Held,  that  this  was  a  conditional  purchase,  and  not  a  mortg^uil 
A.  having  made  default  in  payment^  that  tht  estate  belonged  abe(dately  to  &  j 

It  is  the  duty  of  executors  to  get  in  property  speoifioally  beqaeathed,  at  tiie  oimH 
of  the  general  estate. 

The  facts,  as  appearing  by  the  reports  of  the  Master  after  menti<»ied  were  these  ^^ 
On  the  15th  of  August  1820  John  Davies  (the  husband  of  the  niece  of  the  teitiM 
Meddowcroft)  contracted  to  purchase  an  estate  called  Wallasey  Hills  for  £1438 ; 
being  unable  to  pay  the  purchase-money,  he  applied  to  the  testator  to  assist  lii>J 
Meddowcroft  in  the  first  place  paid  for  Davies  the  deposit  money,  amonntiiig  ts 
£143,  lOs.  Id.,  and  a  further  sum  for  auction  duty,  maldng  together  £18S,  7s- 1^ 
In  October  1820  Meddowcroft  advanced  to  Davies  £600  on  account  of  the  pordiM, 
It  appeared  that  idthough  the  £600  was  advanced  on  account  of  the  purchase,  it  vi* 
not  applied  towards  payment  of  the  money  remaining  due  to  the  vendor,  which  *if 
wholl/paid  by  the  testator,  very  soon  after  the  date  m  the  agreement.  In  NovemM 
1820  Davies  having  occasion  for  a  further  snm  of  £400,  Ihe  parties  came  to  the  agn*- 
ment  upon  the  construction  of  whioh  the  questions  now  before      Court  ctop^'*'^'^ 

The  agreement  itsdf  was  in  the  following  words : — "An  agreemmt  maw  tha  W 
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of  November  1820,  between  John  Davies  of  Lirerpool,  gentleman,  of  the  one  part, 
lod  Jamea  Meddoworoft,  of  Grava  Inn,  gentleman.  [19^  "  Whereas,  on  the  16th  of 
Aoguat  last,  an  estate  called  Wallaaey  Leasowe,  or  '\^^lase7  Hilk,  was  advertised  for 
nle  hy  public  auction,  at  the  Seaoombe  Hotel,  in  divera  lots,  agreeable  to  a  plan  then 
ud  thoe  produced,  but  was  sold  to  the  Bev.  Augustus  GampbeU  in  one  lot,  comprising 
SNl  3r.  7p.,  together  with  all  tiie  benefit  ana  advantage  of  the  sea  and  lands,  and 
dm  booiMiBg  tbe  same,  which  the  Commissioner  under  the  Wallasey  Inclosure  Act 
fu  empowered  and  authorised  to  allot  and  convey,  at  or  for  the  price  or  sum  of  £1435. 
And  whereas  the  said  Augustus  Campbell  did  not  purchase  on  bis  own  account,  but 
Vuigent  for  the  said  John  Davies.  And  whereas  the  said  John  Davies  hath  been 
Jitmty  for  the  sale  of  Lot  1,  part  thereof.  And  whereas  the  said  James  Meddowqroft, 
Mtbe  request  of  tbe  said  John  Davies,  paid  the  sum  of  £185,  7s.  Id.  for  the  deposit 
jndauotioD  duty,  and  hath  since  advanced  to  the  said  John  Davies  tbe  further  sum 
Lf/600  00  account  of  the  said  purchase.  Now  it  is  a^eed  that  the  said  James 
paddovcroft  shall  have  conveyed  to  him,  or  as  he  shall  direct,  the  whole  of  the  said 
pnehise,  in  consideration  of  tbe  said  sums  of  £186,  7s.  Id.  and  the  said  £600  so 
idnneed  as  aforesaid,  and  the  further  sum  of  £400  in  two  months  from  the  date 
lanoL  Provided  always,  that  in  case  the  said  Davies  shall  pay  the  nid  Junes 
Ifeddowcroft  the  whole  of  tbe  said  purchase-money  of  £1435,  together  with  the  said 
RDn  of  £1000  now  advanced,  with  interest  for  the  same  at  the  rate  of  5  per  cent,  per 
Huimi,  <Hi  the  15th  of  July  next,  this  agreement  to  be  void ;  and  that  the  said  John 
[kries  have  permission  of  making  sales  in  the  meantime,  subject  to  the  approval  of 

Slid  James  Meddowcroft,  commencing  with  Lot  1,  in  rotation,  so  as  to  reimburse 
iie  porebase-money  and  advances  made,  and  the  lawful  interest ;  but  if  not  then  paid, 
^  Bale  is  absolutely  confirmed  to  the  said  James  Meddowcroft." 

[19^  Alter  the  date  of  tbe  E^reement,  the  testator  paid  to  Davies  the  £400 
ientiomd  in  the  agreement,  and  paid  to  the  vendor  the  residue  of  his  purchase-money, 
■tooDting  to  £1291,  10s.,  and  then  he  was  let  into  possession  of  the  estate. 

Id  diis  state  of  tilings  he  made  his  oodioil^  dated  6th  of  April  1821,  whereby  he 

CT6  all  his  right  and  interest  in  the  estate  called  Wallasey  Hills  to  certain  pu^ies  to 
I  nit  The  testator  died  on  the  7th  of  July  in  the  same  year,  before  the  day  on 
rineh  Davies,  by  mying  the  sums  mentioned  in  the  agreement,  mi^ht  have  made  the 
jpeement  void.  Davies  became  insolvent,  and  neither  he  nor  his  assignees  repaid 
fee  money  to  James  Meddowcroft  or  his  representatives. 

By  tbe  decree  made  in  this  cause  on  the  10th  of  February  1826,  it  was  referred 
»U»  Master  to  enquire,  whether  James  Meddowcroft  had,  at  the  respective  times  of 
■king  his  codicil  and  of  his  death,  any  and  what  estate  or  interest  in  the  estate  and 
Imditaments  called  Wallasey  Hills,  in  the  pleadings  mentioned. 
Tke  Master,  by  his  report  dated  the  6th  of  June  1832,  found,  that  at  the  times 

ttioDed,  the  testator  was  an  equitable  mortgagee  of  the  estate  in  question,  for  the 
tal  sums  of  money  paid  by  him  as  therein  mentioned  to  tbe  amount  of  £2476, 78.  Id. 
This  finding  was  excepted  to,  and  on  hearing  of  the  exoeptionj  in  November  1632, 
fcvu  referred  to  the  Master,  to  enquire,  whether,  after  the  date  of  the  agreement  in 
he  pleadings  mentioned  to  bear  date  the  7th  of  November  1820,  any  steps  were  taken 
if  John  Davies,  with  a  view  to  a  redemption  of  the  estate ;  and  this  was  to  be  without 
njndice  to  the  question,  HiOO]  whether  or  not  the  testator  was  to  be  considered  a 
Ooditional  purchaser  of  tlie  estate.  The  Master  made  his  report  on  this  enquiry, 
^  the  10th  of  March  1840 ;  the  cause  came  on,  and  upon  the  facta  stated  in  the 
■port  tbe  question  was,  whether  James  Meddowcroft,  the  testator,  at  the  respective 
■tea  of  nuking  his  codicil  and  of  his  death,  was,  in  equity,  the  conditional  purchaser 


Mr.  Tmney  and  Mr.  Parker,  for  the  Plaintiffs,  the  executors. 
Mr.  Kinderalev  and  Mr.  Yonnge,  for  parties  claiming  under  the  testator's  will, 
ntended,  that  the  transaction  between  tbe  testator  and  Davies  was  a  sale  with  a 
tiril^  of  repurchase,  and  not  a  mortgage ;  and  default  having  been  made  in  re< 
iirehanng  upon  the  day  specified,  the  estate  belonged  absolutely  to  the  testator,  and 
•aaed  W  his  will.  In  Ta^gh  v.  Echlvn  (2  Bro.  F.  C.  265),  a  reversionary  estate  in 
SMehoW  was  conveyed  in  consideration  of  £200,  with  a  proviso  for  redemption  on 
ayment  of  £200  and  interest  within  five  years ;  but  on  failure  of  repayment  at  the 
bne  limited,  then  the  estate  of  the  grantee  was  to  be  "absolute  and  mdefeasible,  as 
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well  in  equity  u  at  law/'  and  the  grantee  should  "  be  for  ever  debarred  from  all  ri^ 
and  relief  in  equity/'  Thegrantee  also  covenanted  to  release  "  all  his  right  in 
to  redeem  the  premises."  The  deed  (as  in  the  present  instance)  contunedno coveouft 
to  repay,  and  in  that  case,  the  grantee  was  considered  in  the  light  of  a  ocmditiow 
purchaser;  and  default  having  oeen  made  in  payment  within  u^e  five  years,  it iqf 
held  that  no  decree  for  redemption  could  be  made  against  hiuL  The  cases  oi"  '~ 
V.  Greemoay  (19  Ves.  412)  and  Vemer  v.  ^tn-[201]^&wiZtfy  (2  Sch.  &  Let  393)  ( 
on  the  particular  circumstances  which  shewed  the  transaction  to  be  one  of  mortgaga 
but  it  was  admitted  that  the  ri^t  to  repurchase  would  not  have  been  sufficiuit 
turn  the  transaction  into  a  loan.  And  see  Floysr  v.  laxim^M  (1  F.  William^ 
and  Mtilor  v.  Lua  (2  Atk.  494). 

That  this  teansaction  ooula  not  hare  been  one  of  mortgage,  for  teatator  had 
light  to  forecloee  after  the  expiration  of  Uie  term,  and  eoosequently  Daviea  had 
right  to  redeem. 

That  the  condition  being  a  privilege  granted  to  Bavies,  and  not  a  penalty 
forfeiture,  the  Court  could  not  grant  equitable  relief:  Daois  v.  Thomas  (1  Buk 
Myl,  506). 

As  to  the  testator's  interest  passing  under  the  will,  they  cited  SUberschiidi  v. 
(3  Ves.  &  a  45),  and  WoodJmae  v.  Meredith  (1  Mer.  450).  , 

Mr.  Elmsley  (in  the  absence  of  Mr.  Pemberton),  for  the  assignees  of  Dsn 
contended,  first,  that  ^ey  were  not  bound  by  the  condition ;  uid,  secondly,  that 
testator  was  a  mere  morteagee.   That  the  transaction  appeared  from  the  first  a ' 
and  aecarity ;  and  the  rule  of  t^is  Court  was,  Uiat  once  a  mortgage  always  a  mi 
That  the  proviso  in  this  ease  was  nothing  more  than  the  ordinary jvoviao  for : 
tion,  on  payment  on  a  certain  day,  against  which  the  Court  would  always  relieve, 
(he  established  principle  in  this  Court  was,  that  a  mortgagor  could  not,  by  the 
•  solemn  engagements  entered  into  at  the  time  of  the  loan,  debar  himself  of  his 
to  redeem.   (Coote  on  Mor^iu;es,  21.) 

[20^  Mr.  James  Busaell,  for  the  aasignoes  of  the  heir  at  law. 

Mr.  K,  Parker,  Mr,  Hetfaeringt<m,  Blr.  Skirrow,  Mr.  Stuart^  and  Mr. 
for  other  parties. 

Mr.  Tinney,  in  reply. 

JuM  39.   The  Master  of  the  Rolls  [Lord  Langdale].   The  agreement  ii 
expressed  with  the  fulness  and  perspicuity  witb  which  it  ought  to  have  been  y  1 
havine  regard  to  the  oircunutances  in  which  the  parties  were  ^oed,  I  am  of  omr 
that  the  teatatcv  beoame  ths  conditional  purchaser  id  the  interest  to  whidi  Da 
was  entitled  under  the  contract. 

The  contract  was  plainly  a  very  beneficial  one ;  bat  Davies,  though  entitled  to 
benefit  of  the  contract,  was  unable  to  pay  the  purchase-money. 

In  November  1820  the  testator,  on  the  credit  of  the  contract,  had  paid  the  d« 
money  to  the  vendor ;  and  had  advanced  X600  to  Davies,  who  was  in  want  of  X 
more;  and  the  remainder  of  the  purchase-money,  £1291,  lOs.,  was  still  due; 
under  these  circumstances,  it  was  agreed,  that,  in  consideration  of  the  depoeit  mxf^ 
and  auction  duty  paid,  and  of  the  £600  paid,  and  £400  agreed  to  be  paid  to  Daria 
Meddowcroft  should  have  convened  to  him  the  whole  of  the  purchaw ;  by  whi(^ 
think,  was  meant  the  beneficial  interest  in  the  contract^  together  with  the  liability  ti 
pay  the  remainder  of  the  purchase-money  to  the  vendor. 

[203]  ^^i^  arrangement  if  absolute,  would  have  given  to  Davies  an  immediil 
profit  of  XIOOO  upon  the  tiausaotaon ;  but  it  was  not  intended  tiiat  the  purchaae  duali 
be  immediatelv  absolute ;  and  the  proviso  was  added,  that  if  Davies  paid  to  Meddo* 
croft  the  whole  of  t^e  purchase-money  of  £1435,  together  with  £1000  advanced  t| 
Davies,  with  interest  on  the  16th  July  then  next,  the  agreement  should  be  Toid. 
Davies  expected  to  realise  the  money  by  sale  of  the  property  in  lots,  and  the  agre^ 
ment  contained  an  arrangement  for  t^t  purpose,  adding  that  the  sales  were  to  bs 
made  "so  as  to  reimburse  the  purchase-money  and  advances  made,  and  the  lawfil 
interest;  but  if  not  then  paid,  the  sale  is  aosolafeely  oonfinned  to  the  said  Jamtf 
Meddowcroft" 

Whatever  may  have  been  the  conditions  on  which  the  £165,  7&  Id.  and  the  £600 
were  advanced,  I  am  of  the  opinion  that  t^e  agreement  was,  in  its  nature  a  ooo- 
ditional  purchase  and  not  a  mort^^age.  It  was  an  arrangementi  by  virtue  of  whieb 
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DiTtes  secured  a  profit  of  £1000  upon  his  purchase,  and  had  the  means  of  realising 
aj  further  jHt>fit  which  the  purchase  would  yield,  if  he  could  raise  the  money  to  pay 
KMdowcroft  the  amount  of  his  advances  with  interest  at  the  time  aereed  ujpon. 
Heddoircroft  was  the  purchaser  of  the  benefit  of  the  contract,  subject  to  the  condition 
rideh  might  have  been,  bat  was  not  performed ;  and  by  reason  of  the  non-performance 
|f    oooditioD  he  became  abeolate  purchaser. 

UDder  these  circumstances,  I  am  (rf  opinion  that  Heddowcroft  was  entitled  to  an 
liUte  which  passed  by  the  devise  in  his  codicil.  (See  also  WiUiams  v.  Owen,  10  Sim. 
Ik,  and  tFiiks  v.  Latham,  1  LI.  &  Ooo.  68.) 

I  Nora.— Affirmed  by  the  L.  C.  I2th  Dec.  1842  [12  L.  J.  Cb.  104]. 

I  n04]  Another  point  was  also  decided  in  this  case,  which  was  as  follows : — 

lie  executors  had  incurred  costs,  charges  and  expenses  in  getting  in  some  costs 
ifae  to  the  testator,  and  which  had  been  specifically  bequeathed.  The  executors 
fcnented  a  petition  for  a  reference  to  enquire  whether  they  had  properly  incurred 
Wf  costs,  charges,  and  expense  in  respect  of  these  matters ;  and  the  question  was, 
jnether  these  expenses  ouj^t  to  be  borne  by  the  general  estate,  or  by  the  qraoific 
^ptM  out  of  his  legacy. 

Hr.  Stnart  arga«l  the  former. 
,  Mr.  Eindersley  ^e  latter. 

!  The  Master  of  the  Bolls.  I  consider  it  part  of  the  duty  of  executors  to  get  in 
B  the  testator's  estate,  whether  specifically  bequeathed  or  otherwise ;  and  I  know  of 
to  instaooe  in  which  the  expenses  have  not  been  paid  out  of  the  general  estate,  as 
iut  of  Uie  expenses  of  the  adminiBtration. 

[206]   Overton  v.  Banister.   Jvm  29,  1841. 
[See  Overion  v.  Banister,  1844,  3  Hare,  503.] 

L  plea  for  want  of  parties,  to  a  bill  in  respect  of  a  legacy  given  to  a  class  of  children 

to  Test  at  twenty-one  or  marriage,  objected,  that  the  representative  of  A.  B.,  a 
deceased  child  of  that  class,  had  not  been  made  a  party,  but  it  did  not  shew  that 
A.  E  had  attained  a  vested  interest.    The  plea  was  overruled  as  informal, 
kquest  of  £1200  to  A.  and  B.  upon  trust,  to  appropriate  and  apply,  in  two  equal 

nor  shares  to  be  divided,  to  and  for  the  benefit  of  all  their  children  respectively. 
,  on  the  context  to  give  legacies  of  £600  to  each  family  severally. 

This  case  came  before  the  Court  on  a  plea  for  want  of  parties.  The  testator  be- 
pieathed  to  John  and  James  Banister  £1 200  4  per  cents.,  "  upon  trust  to  (^tpropriate  and 
fnly  the  said  sum  of  £1200,  in  two  equal  parts  or  shares  to  be  divided,  to  and  for  the 
Me  ose  and  benefit  of  all  their  children  respecUvely,  together  with  the  dividends  arising 
Bd  accruing  therefrom,  which  he  directed  should,  from  time  to  time,  be  laid  out  and 
■rested  in  the  said  stocks  or  public  funds,  there  to  accumnlate  for  the  benefit  and 
idrantage  of  all  the  children  of  his  said  two  sons,  share  and  share  alike ;  and  upon 
Ik  farther  trust,  ^at  his  trustees  should  pay,  HiSOG]  transfer,  and  set  over,  the  said 
pm  of  £1200,  and  all  interest,  dividends,  and  produce  thereupon  due,  unto  and 
moag  all  and  every  the  child  and  childTeD  of  his  said  sons,  equally  to  be  divided 
^tween  and  among  them,  if  more  than  one,  and  if  but  one,  then  the  whole  to  such 
■e,  and  to  belong  to  and  be  vested  in  such  child  or  children,  being  a  son  or  sons  at 
til  or  dieir  age  or  respective  ages  of  twenty-one  years,  or  day  or  respective  days  of 
Birriage,  which  should  first  happen."  The  will  then  proceeded  in  the  following 
tenns : — "  Provided  always,  and  it  is  my  will,  and  I  do  hereby  direct  that  in  case  all 
[Jie  said  children  of  «tM«r  my  said  sons  shall  depart  this  life  not  attaining  the  said 
rears,  days,  or  times  aforesaid,  then  the  said  capitol  stock,  as  well  original  as  accruing 
by  Thine  of  tiiis  present  clause  or  proviso,  shall  go  and  become  veatm  in  my  said  son 
Dr  80I1B  remeetively,  whose  children  shall  have  so  departed  this  life." 

The  bUl  stated  that  James  Banister  had  three  children  only,  viz.,  James  Banister, 
vho  had  released  his  rights,  and  the  Plaintaffii  Sarah  Overton  and  Maty  Ann  Banister, 
vho  had  attained  twenty-one. 

That  John  and  James  Banister  had  sold  ont  the  som  of  £600  4  per  cents.,  being  a 
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moiety  of  the  £1200,  like  annuities,  which  John  handed  over  to  Jamea,  and  that  it 
wae  agreed  that  the  proceeds  thereof  should  be  held  by  James  Banister,  and  coondeni 
as  and  for  the  share  and  interest  of  his  children.  The  bill  alleged  ^at  he  (Jama 
Banister)  had  applied  the  same  to  his  own  use. 

The  bill  was  filed  by  William  Adams  Orerton  and  Suah  his  wife,  and  Maiy  Am 
Banister  against  John  and  James  Banister  alone,  and  it  sought  to  'make 
liable  for  the  breach  of  trust  in  respect  of  the  Plainti£b'  share  in  the  beqaettaad. 
accumulations. 

[207]  The  Defendant  John  Banister  pleaded,  that  he  had  ten  children  who  wen 
now  living ;  and  that  James  Banister  in  addition  to  the  children  in  the  bill  meotioiMit 
had  another  son  John  who  had  departed  this  life ;  and  insisted  that  all  the  childnB 
of  John,  and  the  representatives  of  the  deceased  child  of  James  were  aece»aiy  pirliii 
to  the  suit.  The  plea  did  not  state  that  John,  the  child  of  JameSi  had  attiiii^ 
twenty-one  or  had  married. 

Mr.  Kindersley  and  Mr.  Sbadwell,  in  support  of  the  plea,  cited  Andrem  x 
Pariingtm  (3  Bro.  C.  G.  iOO),  Pracott  v.  Long  (2  Ves.  jun.  690),  and  Boratdon'i  m 
(3  Co.  B^.  16),  to  shew  that  all  the  children  who  came  into  esae  before  the  elcN 
attained  twenty-one  would  be  entitled  to  participate  in  the  legacy,  and  were  Uiereion 
necessary  parties ;  and  they  argued  that  ul  the  children  of  John,  and  the  re[H^K9ft» 
tives  of  John,  the  deceased  child  of  James,  were  necessary  parties  to  the  suit. 

Mr.  Tinney  and  Mr.  Metcalfe,  cotUrit,  contended  that  the  different  moieties  of  ttl 
legacies  were  so  distinct  and  severed  that  it  was  quite  unnecessary  to  make  d 
children  of  John  parties  to  a  suit  for  the  recovery  of  the  distinct  share  of  the  childn 
of  James. 

And  as  to  the  representatives  of  John  the  younger,  they  objected,  that  theplei 
did  not  shew  that  he  had  lived  to  attain  a  vested  interest  in  the  fund. 

They  contended  also,  that  the  plea  was  maltifohous,  because  it  objected  M 
several  distinct  persons  were  necessary  parties,  and  therefore  did  not  raise  a  anj^ 
issue. 

Mr.  Kindersley,  in  reply. 

[208]  The  Master  of  the  Bolls  [Loid  Langdale],  after  referring  to  the  tern 
of  the  will,  and  adverting  to  the  words  "appropriate"  and  " respectively "  umi 


therein,  said  that,  in  his  opinion,  the  fuud  was  so  divided  into  two  distinct  parts, 
to  make  it  unnecessary  to  bring  the  children  of  John  before  the  Court  in  this  suit  j 
As  to  the  representatives  of  the  deceased  child  of  James,  that  it  was  not  T(i| 
important,  as  the  class  must  be  ascertained  by  the  Master ;  but  he  was  of  opinioD  « 
the  plea  could  not  be  sustained  on  the  ground  that  it  did  not  state  whether  Jofau 
younger  had  attained  twenty-oue  or  married. 

That  on  these  grounds  he  must  overrule  the  plea. 

[208]   WiLUS  p.  Plaskxtt.   Jvly  2,  3, 1841. 
[S.  C.  5  Jar.  572.   Disapproved,  In  re  Samda'a  Tmutty  1866,  L.  IL  1  Kq.  67S.] 

Stock  held,  upon  the  context  of  a  will,  not  to  pass  by  the  word  "  money." 

A  testatrix  first  directed  her  funeral  expenses  to  be  paid,  and  she  gave  the 
of  her  monies  to  B.,  and  her  wearing  apparel,  trinkets,  uid  all  other  prop 
whatsoever  and  wheresoever,  to  G.    Held,  that  money  in  the  funds  did  not 
toR  ; 

Gift  to  A.  for  life,  with  remainder,  in  case  A.  died  unmarried  (which  happens^ 
between  B.  and  C,  "or  such  of  them  as  should  be  then  living,"  and  the kvfrij 
children  of  such  of  them  as  should  be  then  dead,  "for  the  share  of  the  bthercl 
mother  deceased  only."  B,  and  C.  died  in  the  lifetime  id  tlie  tenant  for  life,  ft 
had  issue,  C.  had  none.  Held,  that  Cs  interest  was  not  vested,  and  that  U 
representatives  were  not  entitled. 

The  testator,  Robert  Jobling,  gave  to  his  tnutees  certain  monies,  in  trust  to  in**' 
in  the  funds ;  which,  with  his  money  in  the  funds,  were  to  be  held  m  trust  for  Ui 
wife  Sarah  Jobling  for  life ;  and  after  her  dei^,  to  pay  an  equal  half  part  of  tkl 
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dindends  to  her  daughter  Elizabeth  Jobline,  for  her  separate  use  for  life;  and  after 
b«r  death,  to  transfer  a  moiety  of  ^e  funds  "unto  and  amonx  all  and  every  the 
lawful  child  or  [200]  children  of  her  said  daughter  Elizabeth  JoUing,  and  any  uiwfnl 
modehild  or  gruidchildren  of  her  said  daughter  Elifaabeth  Jobliiu^  for  the  share  of 
Uw  {ftther  or  mother  deceased  only,  share  and  share  alike ; "  and  Ee  then  proceeded 
k  the  fcdlowii^  terms:  "but  in  ease  my  said  daughter  Elizabeth  JobUng  shall  die 
unmarried'*  (which  event  happened),  "or  being  married,  shall  die  without  leaving 
say  child  or  children,  grandchild  or  grandchildren,  then,  my  said  trustees  and  the 
nrrivor  of  them,  his  executors  or  administrators,  shall  sell,  assign,  or  transfer  such 
iMt-mentioaed  moiety  or  half  part  of  the  said  annuities,  and  jMy  and  divide  the 
iMD^  arising  therefrom  unto  and  between  my  sud  son  John  Jobling  and  mr  said 
dughter  Sarah  Eleanora  Terry,  or  such  of  them  as  shall  be  then  living,  and  the  lawful 
«Ua  or  children  of  such  of  them  as  shall  be  then  dead,  for  the  share  of  the  father  or 
,  Mother  deceased  only,  share  and  share  alike.  And  I  give  and  bet^ueath  all  the  rest 
I  md  residue  of  my  vtate,  goods,  chatty  and  effects  unto  my  said  wife  Sarah  Jobling, 
IfDrber  own  use. 

i    Soon  after  the  testator's  death  tJie  moniw  were  invested  in  the  funds. 

The  testator's  widow  survived  him,  and  died  in  1 797.  Elizabeth  Jobling  died  in 
1839,  without  having  been  married.  John  JobUng  died  in  1820,  without  issue ;  and 
Strsh  Eleanora  Terry  died  in  1819,  leaving  children. 

The  first  question  was,  whether  the  legal  personal  representative  of  John  Jobling 
took  anything  under  the  preceding  gift ;  or  whether  the  moiety  of  a  moiety,  intended 
lor  him  and  his  children,  belonged  to  the  representatives  of  the  widow,  who  was 
residuazy  legatee. 

[210]  Mr.  Pemberton  and  Mr.  L.  Wigram,  for  the  Plaintiffs,  contended  that  one 
noiety  went  to  the  children  of  S.  E.  Terry,  and  that  the  other  was  undispmed  of,  and 
wait  to  the  widow  as  residuary  legatee. 

Hr.  Oeorge  Turner  and  Mr.  Qaaelee,  conAi^  contended  that  there  was  a  vested 
gift  to  John  JobUng  and  Sarah  K  Terry,  wit^  a  gift  over  on  a  particular  event 
which  had  not  happened ;  and  that  therefore  the  vested  gift  to  John  Jobling  remained 
•odefeated;  ffarriaon  v.  Foreman,  (5  Yes.  207),  Stargeu  v.  Pearson  (4  Mad.  411). 
'    Mr.  Beavan,  for  the  Defendant  Plaskett. 

Mr.  Pemberton,  in  reply.    There  is  no  vested  gift 

The  Mastkr  of  the  Bolls  was  of  cpiaion,  that  the  share  intended  for  John 
;JobliDg  and  hia  ^Idren  had  not  rested,  but  passed  under  the  residuary  gift  to 
ividow. 

Hia  Lordship  having  decided  that  the  one-fourth  passed,  under  the  residuary 
daoae,  to  the  testator's  widow,  it  then  appeared,  that  Elizabeth  Jobling  became 
SDtitled  to  one-half  thereof,  or  one-eighth  of  the  whole.  EUzaboth  JobUng,  by  her 
will, dated  the  2d  of  December  1832,  gave  as  follows: — "I  first  direct  my  funeral 
ctpeoses  to  be  paid,  and  the  raminder  v^iai  monus  /  die  possessed  o/  to  he  equally 
^vided  between  my  niece  Mrs.  Sarah  Willis  and  my  nephew  Mr.  Charles  Terry.  I 
tlao  give  to  the  aud  Mrs.  Sarah  Willis  all  my  wearing  apparel,  trinkets,  and  all  other 
fnperig  lehatgoever  and  wheresoever  that  I  may  die  possessed  ot" 

[211]  For  the  Plaintiff  it  was  contended,  that  the  trust  property  did  not  pass 
BDoer  the  word  "  monies ; "  but  that  it  passed  under  the  residuary  bequest  in  the  will 
i«f  Elizabeth  JobUng.    Ommmiup  v.  Butcher  (Turn.  &  Buss.  260),  Legge  v.  AsgiU 

p  265,  note).  Ooiden  v.  DotteriU  (1  Mvl.  &  K.  56). 
'  For  the  Defendant  it  was  argued,  that  stock  would  pass  under  the  expression 
"money;"  as  in  Bogers  v.  Thomas  (2  Keen,  8),  Dowsm  v.  Oaskdn  (2  lb.  14).  That 
the  testatrix,  hariuK  directed  her  funend  expenses  to  be  paid  out  ot  her  monies,  was 
^dearly  rrfeiring  to  her  whole  property,  and  uiat  the  wortu  "  all  other  property  what- 
Mever,"  most  at  least  be  referred  to  property  ^wdem  generis^  as  wearing  apparel  and 
binketa,  and  not  to  the  general  residue. 

The  Mastkr  of  the  Bolls  [Lord  Lannlale].  It  does  not  appear  to  me  tha^ 
hy  the  word  money,  the  testatrix  intendra  to  give  the  stock.  When  a  testator 
directs  the  payment  of  his  funeral  expenses,  there  is  an  inference  that  he  is  referring 
to  his  general  person^  estate ;  but  having  regard  to  the  other  parts  of  this  will,  I 
think  I  am  preTented  from  giving  to  the  word  "  monies  "  ita  extended  meaning. 
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[21S]    Aldridoe  r.  Wbotbrook.    July  1,  1841. 

The  two  co-heireases  of  a  trustee,  who  lived  at  a  distance  from  each  other,  were : 
parties  to  a  suit  for  enforcing  the  performance  of  marriage  artides.   Thej  sul 
to  aet  as  the  Court  might  direct,  and  defended  separately.   Held,  they  were  entit 
to  two  sets  of  costs. 

By  certain  marriage  articles  under  seal,  dated  in  1602,  the  husband  core 
with  trustees  to  convey  and  settle  certain  real  estates  on  the  trusts  therein  mentic 

The  articles  not  having  been  performed,  a  bill  was  filed  for  that  object,  and  toj 
bill  the  co-heiresses  of  the  surviving  covenantee  of  the  articlra  were  made  ~' 
The  bill  prayed  a  specific  performance,  the  appointment  of  new  trustees, 
conveyance  to  the  co-heiresses  or  such  new  trustees. 

One  of  the  co-heiresses  resided  with  her  husband  in  Sloane  Steeet^  Chelses, 
the  other  at  Benson  in  Oxfordshire. 

They  appeared,  «id  answered,  and  were  defended,  by  separate  solicitors, 
them  put  in  a  fall  answer  to  all  the  all^tions  in  the  mil,  stating  that  if  de 
trustee,  she  submitted  to  aet  as  the  Court  ndght  direct,  on  being  indemnified  and]_ 
her  costs.  The  other  put  in  a  short  answer,  stating  that  she  was  a  stranger  to 
matters ;  but  that  if  a  trustee,  she  was  desirous  of  rolinquishing  the  trust ;  and 
submitted  to  act  under  the  Court. 

The  cause  coming  on  for  further  directions, 

Mr.  Bethell,  Mr.  Stinton,  and  Mr.  Bandell  submitted  t^iat  the  two  co-heii 
who  had  severed  in  their  defences,  ought  to  be  allowed  one  set  of  costs  only ; 

v.  TayUr  (2  Beavan,  346) ;  and  the  first  mentioned  co-heiress  was 
answering  the  whole  of  the  bill,  as  to  which  she  was  not  interested. 

['^s  Master  of  the  Bolls.  That  might  be  so  if  you  had  not  required 
answer  all  the  intern^toriea :  you  might  have  limited  the  extent  of  disooreiy 
of  her.   (See  tiie  16th  Order  of  August  1841.  Ord.  Can.  p.  168.)] 

Mr.  James,  for  Mrs.  Wood,  one  of  the  co-heiresses,  and  for  her  husband, 
contended  that  this  was  not  the  ordinary  case  of  trustees,  but  of  parties  Strang 
the  trust,  and  upon  whom  the  law  alone  had  cast  a  duty  which  they  were  not 
to  accept :  that  they  had  no  estate,  and  that  there  existed  no  j)rivity  of  contract;  i 
under  the  circumstances,  and  considering  the  distance  at  which  the  parties  lived 
each  other,  they  were  justified  in  appointing  separate  solicitors. 

Mr.  K.  Parker,  for  Mrs.  Hollis,  the  other  co-heiress,  and  for  her  husband, 
case  depends  on  its  own  particular  circumstances ;  and  in  a  late  case  in  this 
Slaughter  v.  Perry,  it  was  held  that  living  at  a  distance  was  a  sufficient 
trustees  defending  separatdy. 

The  Master  of  the  Roli^  [Lord  Langdale].  According  to  the  facts 
represented,  these  two  ladies  are  the  co-heiresses  of  the  surviving  tinstee.  Tbeyj 
acted  in  common  in  the  performance  of  the  trusts,  nor  did  they  ever  under 
perform  the  duty  which  belonged  to  their  ancestor ;  they  appear  also  to  hai 
living  at  a  distance  from  each  other,  and  therefore  [214]  I  do  not  think  tl 
come  within  that  very  salutary  rule,  which  prevents  trustees  from  separating  ii 
defences,  and  putting  money  into  the  pockets  of  third  parties  at  the  expense 
persons  beneficially  entitlecf.   They  are  both,  therefore,  entitJed  to  their 
between  party  and  party. 

See  27tfa  Onler  of  April  1828.   Ord.  Can.  p.  16. 


[214]   WiuON  V.  Oluer.   Jvly  3, 1841. 

Decree  against  a  mortgagee  in  possession,  with  costs ;  a  tender  having  been  made] 
suit,  and  it  havine  oeen  found,  upon  taking  the  accounts  with  annual  reats 
was  the  point  in  the  cause),  that  nothing  was,  at  that  time,  due  to  the  moi 

This  case  is  reported  in  3  Beavan,  136,  where  it  appears  that  the  Master 
Soils  directed  the  account  to  be  tdcen,  with  annual  rests,  as  agunst  a  moi 
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pmmon,  on  the  ground  that  all  the  aman  of  interest  had,  by  a  wttlement  of 
iseoonta,  been  then  oonverted  into  prindpaL 

i  It  ippun  also  that,  in  1824,  the  mortjjmw  tendered  the  nunrtgagee  jK40  in 
of  his  demand ;  and  that»  npon  tabng  the  acooonta  vithoat  aonual  rests, 
I  ml  due  to  the  Defendant. 

mm  now  same  00  upon  the  Blaster's  rmort^  hv  vhioh,  aeorading  to  the  new 
it  of  takiag  the  aooounts,  ne  found  that  £159  was  oue  fnnn  the  mortgagee  to  the 
rt^r,  and  be  farther  found,  from  die  aeooQnta,  that  by  this  puiiicular  mode  of 
;  the  scconntB,  the  mortgage  had  been  paid  off  ^vioue  to  the  tender  of  the  X40. 
Femberton  and  Mr.  Gcleridge,  for  the  Pluntiff,  asked  that  the  Defendant 
pa;  die  costs  of  suit. 

tS}  Mr.  Stinton,  coniHi,  contended  that  the  mortgagee  ought  not  to  be  subjected 
Its,  u  the  decision  in  the  case  was  new,  and  as  the  mortgagor  had  been  <«iginally 
fult  BUUngUM  v.  Hanoood  ^Tum.  &  Boss.  477)  was  cit^i. 
tn  Master  of  thk  Rolls  said  he  had  no  choice,  but  must  direct  the  Defendant 
17  the  balance  found  doe  from  him,  with  the  costs  (rf  the  soit ;  and  to  assign  the 
at  (be  srpense  of  tiie  Plaintiff. 

(m^-See  Saimjf  v.  TMuU^  1  Jac.  &  W.  197,  and  the  eases  there  referred  to. 

[216]   Habvicy  p.  Harvey.   Jviy  1,  5,  1841. 

[For  subsequent  proceedings,  see  5  Beav.  134.] 

1 1  chss  of  persons  entitled  is  numerous,  it  is  a  question  of  couTenienoe  whether 
I  Court  will  require  them  all  to  be  made  parties, 
[cf  a  Domerous  class  <^  residuary  l^tees  permitted  to  sue  on  behalf,       in  the 
I  of  the  greater  portion  of  them. 

testator,  by  his  will  dated  in  1816,  devised  and  bequeathed  unto  his  wife 
full  and  entire  enjoyment"  of  "his  real  and  personal  estate,  subject  to  the 
Dt  by  his  said  w£fe  of  the  sum  of  £150  of  lawful  money  of  Great  Britain 
y,  to  such  of  his  relations  as  she  should  deem  requiring  and  most  meriting 
and  he  derised  his  real  estates  to  trustees,  after  the  deau  of  his  wife,  "to  the 
[the  eldest  son  that  mi^t  tiien  be  living  of  James  Harvey,  his  nephew,  and  the 
•on  that  should  then  be  living  of  Edward  Harvey  his  nephew,  in  equal 
'^'qds,  share  and  share  alike,  during  the  terms  of  their  natural  lives ;  then,  if 
eldest  sons  of  the  said  James  Harvey  and  Edward  Harvey  should  become 
1  by  virtue  of  his  said  will  to  receive  the  rents  and  profits  of  his  said  freehold 
J  donog  their  minorities,  it  was  his  will  that  there  should  be  paid  to  the  said 
Bxrtey "  [216]  and  Edward  Harvey,  respectively,  the  sum  of  £30  annually 
\  the  education  and  maintenance  of  such  the  said  eldest  sons  respectively  until 
boDld  respectively  attain  the  age  of  twenty-one  years,  out  of  the  rents  and 
m  his  freehold  estate,  with  remainder  to  the  second,  third,  and  other  sons  of 
Isod  Edward  Harvey,  in  tail  male ;  with  remainder  to  their  daughtera ;  widi 
nr  to  the  testator^  rij^t  heirs.  And  he  directed  his  trustees,  immediately 
|n  wife's  death,  to  sell  all  his  leasehold  mid  chattel  property,  and  invest  the 
IB  in  the  funds,  "  upon  trust  that  they  should  apply  the  dividends  and  interest 
|>aid  aecuritiee,  so  as  aforesaid  to  be  purchased,  unto,  and  equally  amongst,  all 
ry  child  and  children,  grandchild  and  grandchildren,  of  the  said  James  Harvey 
vird  Harvey,  who  should  not,  from  time  to  time,  be  in  the  receipt  of  the  rent 
fitB  of  his  said  freehold  estates,  devised  as  aforesaid ; "  and  in  the  event  of 
\  fd  iasne  of  the  said  James  Harvey  and  Edward  Harvey,  the  testator  directed 
I  dividends  and  interest  of  the  said  securities  should  be  equally  divided  between 
ogat  his  own  legal  representatives. 

[sodieil  he  declared  it  to  be  his  will  and  meaning,  that  all  his  freehold  leases 
'ffvoit  estates  which  he  held  under  tiie  See  of  Exeter,  or  otherwise,  should  be 
ia  Uie  same  bequest,  and  be  disposed  of  in  like  manner  and  for  same 
^  aftsr  the  dmth  of  bis  said  wife.  And  the  said  testator  directed  that  all  and 
[tbo  child  and  children  of  his  sisters  Mary.  Amdd,  Maria  Odgesj  uid  Gxaoe 
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Hioks,  d«cewed,  and  of  Cathmne  Pearson,  then  alive,  whioh  should  or  mi^t  be 
liring  at  the  time  of  tite  death  of  hia  said  vrife,  should  talu  his  and  tJieir  «hueud 
shares  of  his  property,  directed  to  be  sold  bis  trustees  as  aforesaid,  in  eonnOD 
with  tJie  rapreBeDtatives  of  Jaioes  And  £dward  Harvey,  novided  iar  by  hiinid 
will.  And,  lastly,  the  testator  further,  declared  his.  desire  that  his  said  wife  Jaae 
Harvey,  alias  Jenefer  Harvey,  should  be  empotoared  to  retain  in  her  hands  allwuy 
parts  of  the  annual  sum  of  £150,  ^ven  by  bis  said  will  to  his  different  relatives,  an ' 
to  be  paid  them  as  therein  mentaoned,  and  by  such  means  to  create  a  fund  tobi; 
applied  for  the  renewals  of  a  life  or  lives,  in  all  or  any  of  his  freehold  leases  or  leuei 
for  lives,  determinable  on  terms  of  yeara.  And  the  testator  expressed  it  to  be  lui 
desire  that  in  so  doing  his  said  wife  should  consult  with  and  take  the  advice  of  Ui 
said  trustees. 

After  the  testator's  death  his  wife  proved  his  wilL 

The  Plaintiff,  one  of  the  children  of  James  Harvey,  filed  this  bill  "on  b^ulfofi 
herself  and  all  oihen  entitled  as  residuary  legatees  in  remainder,"  against  the  wido», 
the  soxidving  trostees,  the  heir  at  law,  aiul  Catherine  Pearson. 

The  bill  allied,  that  the  persons  now  forming  the  okas  in  the  said  will  nsnud,  • 
children  and  mndofaildFon  of  James  Hurvey,  and  Edward  Harvey,  and  the  childim 
of  Catherine  Pearson,  were  exceedingly  numerous,  being  upwards  of  twenty-six,  d 
least,  in  number.  That  there  were  several  children  of  Mary  Arnold,  Maria  Odge^ 
and  Grace  Hicks  in  the  said  will  named ;  and  who  were  alleged  by  the  Defendant,  lhi 
widow,  to  have,  as  next  of  kin  of  the  said  testator,  an  interest,  conflicting  with  that  a 
the  Plaintiff  and  the  other  legatees.  1 

The  bill  prayed  the  establishment  of  the  will : — the  necessary  accounts  of  tm 
estate: — ^the  renewal  of  the  leases  out  of  the  surplus  of  the  X150  a  year :  thstthi 
ezecubiz  might  be  made  answerable  for  the  lea8&{2U1-hold8  which  had  not  beci 
renewed,  and  that  the  £160  might  be  duly  administwra  under  the  direction  d  dtt 
Court 

The  exeeutrix  by  her  answer  admitted  "  that  the  grandchildren  of  the  said  Jum 
Hiirvey  and  of  Edward  Harvey,  in  the  said  bill  named,  then  living  and  tiie  perMwl 
representatives  of  such  of  them  as  had  died  since  the  death  of  the  nid  testator,  aal 
the  children  of  the  said  testator's  sisters,  Mary  Arnold,  Maria  Odges,  Grace  Hieh^ 
and  Catherine  Pearson,  were  exceedingly  numerous ;  but  what  were  the  number  it 
did  not  know,  and  she  submitted,  whether  they  had  such  a  common  interest  in  dl 
subject  of  this  suit  as  to  entitle  the  Plaintiff  to  file  a  bill  on  behalf  of  herself  and  Ai 
others  of  such  persons,  and  whether  they  or  some  of  them  ought  not  to  be  madl 
Defendants  to  the  said  bill.  She  also  abated  that  there  were  thirteen  childroi  <C 
Mary  Arnold,  Maria  Odges,  and  Grace  Hicks  living ;  and  she  submitted,  whe^er  ^ 
trusts  of  the  fand  to  m  invested  out  of  the  prniuee  of  t^e  leuehold  and  chattit 
property  were  not  wholly  void  for  remoteness. 


Mr.  Kindersley  and  Mr.  W.  M.  James,  iatr  l^e  Phuntiff. 
Mr.  Turner  and  Mr.  John  Baily  objected  that  l^e  suit  was  imperfect  for  want  ci 
parties.  They  contended  that  though  a  creditor  could  sue  on  behalf,  &c.,  yet  it  nw 
not  competent  for  one  of  several  residuary  legatees  to  do  so ;  and  here  there  tmW 
some  of  the  parties,  on  whose  behalf  the  Plaintiff  professed  to  sue,  who,  as  next  of  kiu 
might  have  an  interest  to  contend  that  the  gift  was  too  remote  and  void,  and  vboM 
interests  therefore  were  opposed  to  that  of  the  Plaintiff.  j 
[219]  They  ar^ed  also,  that  all  the  next  of  kin  were  necessary  partaes  to  die  niu 
to  argue  the  question  of  remoteness. 

Mr.  Kindersley  and  Mr.  W.  M.  James,  eonirit,  on  the  question  of  want  of  psrti(%| 
contended,  that  the  Plaintiff  might  properly  represent  those  interests  which  wi; 
identical  with  her  own ;  and  as  to  the  next  of  Idn,  that  the  widow  and  CadunMj 
Pearson  the  sister  of  the  testator,  who  would  be  entitled  to  share  in  the  undi^oBod^fj 
residue,  were  sufficient  parties  to  arpie  the  question  as  to  remoteness.  That  itmsU- 
be  impossible  to  bring  all  these  parties  before  tka  Court ;  and  convenience  and  jwtiea 
required  that  the  questions  in  the  cause  should  be  det-ermined  in  the  suit  as 
framed,  which  would  bind  the  rights  of  all  the  absent  parties. 


They  cited  The  Atforney-Oeneral  v.  Heelis  (2  Sim.  &  S.  67),  Adair  v.  The  Ne»  &m\ 
CbnyNHiy  (11  Tea.  439),  Coiidm  v.  Tkoa^pKm  (16  Vea  321).  j 
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Ut.  Tarner,  in  reply. 

The  Master  of  the  Rolls.  I  will  hear  this  cause,  to  know  what  is  tiie  nature 
of  tbe  decree  asked,  before  I  decide  the  point  of  parties. 

The  caose  then  proceeded,  when  the  question  of  remoteness  between  the  residuary 
legktees  and  the  next  of  kin  arose.  There  were  several  other  questions,  for  it 
speared  Uiat  the  widow  had  nven  £344,  out  of  the  £160  a  year,  to  a  widow  of  the 
Sartator's  brother  Thomas ;  she  had  also  surrendered  a  lease,  a  part  of  [220]  the 
EMtator*sproperty,  of  which  she  was  the  surviving  eedui  que  vie,  in  consioeration  of 
1120.  These  acts  were  questioned  by  the  Plaintiff,  who  insisted  that  the  direction 
toTeaew  the  leases  was  compulsonr. 

The  Uastbr  of  teu  Bolls  [Lord  Langdale].  The  principal  point  which  arose 
Itr  deeisicH),  in  this  caae,  was  whether  a  legacy,  given  by  the  will  of  the  testator,  aiter 
tte  death  of  the  tenant  for  life,  to  a  class  of  persons  not  now  ascertained,  but  who  are 
k  ht  ucertained  upon  the  death  of  the  tenant  for  life,  was  void  for  remoteness.  Two 
etjeetions  for  want  of  parties  were  taken  by  the  Defendant.  The  first  was,  that  it 
■u  not  competent  for  ^e  Plaintiff  to  sue  "  on  behalf  of  herself  and  all  others  "  who 
me  in  the  like  interest ;  for,  as  some  questions  might  arise  between  them,  the  suit 
Maki  not  be  sustained,  unless  all  the  persons  who  haid  presumptive  rights  to  a  share 
if  this  Isgacy  were  before  tiie  Court  Questions  of  this  nature,  whether  certain  persons 
B  dreamstanced  are  or  are  not  indispensable  parties  to  a  suit^  are  very  much 
jontioiu  <tf  oODTenienoe;  and  in  this  case,  I  am  of  o^ion,  that  though  some 
toODTemenee  nuty  arise,  in  not  having  all  the  parties  preBumptively  entiUed  before 
b  Gocfft,  yet  that  such  incooTenienee  woula  be  considerably  less  thui  wmdd 
MBBsarily  arise,  from  requiring  them  to  be  made  parties  in  this  stage  of  the  cause ; 
■d  which  would  probably  amount  to  a  complete  obstruction  of  the  suit,  and  would 
nder  it  impossible  ever  to  bring  it  to  a  hearing.  My  opinion  is^  that  the  first 
bjedaoD  must  therefore  fail. 

The  other  objection  for  want  of  parties  is  this  ;  it  being  a  question  whether  the 
Igicy  is  void  for  remoteness,  it  may  happen,  that  the  next  of  kin  have  an  in-[221]- 
Rnt  in  the  legacy.  That  the  next  of  kin  will  be  convenient  or  proper  parties, 
^ded  they  can  be  had  here  without  inconvenience  to  the  other  side,  is  a  matter  of 

tdoobt  The  Plaintiff  herself  has  considered  that  they  would  be  proper  parties ; 
loee  she  has  made  one  of  the  next  of  kin,  and  another  person  who  is  both  heir  at 
jRr  of  the  testator  and  legal  personal  representative  of  another  next  of  kin, 
pendants ;  and  the  widow,  who  would  be  entitled  to  a  share  of  tAiB  legacy  in  case  of 
itetaoy,  is  ^so  a  Defendant  The  Plaintiff  alleges,  that  there  are  now  sufiicient 
f/nm  here  to  argue  the  question,  or  to  maintain  the  interest  of  the  next  of  kin. 

This  again  is  a  state  of  things  in  which  the  Court  may  consider  a  suit  properly 
nstituted,  on  the  ground  of  convenience ;  and  looking,  with  that  view,  at  the 
BegadoDs  contained  in  the  bill  and  the  answer,  it  does  not  now  appear  known  that 
^re  will  be  a  preponderating  inconvenience  by  bringing  the  next  of  kin  before  the 
iRul  X  am  therefore  of  opinion  that  the  cause  cannot  proceed  without  some 
hther  enquiry  respecting  the  next  of  kin,  and,  upon  this  occasion,  Z  must  order  an 

Bsirj  who  are  the  next  of  kin,  and  who  are  the  legal  personal  representatives  of 
1  of  the  next  of  kin  as  are  dead.  I  make  no  other  order ;  because,  in  the  end,  it 
RT  tani  out,  when  we  know  who  are  the  next  of  kin,  that  it  would  be  necessary,  or 
I leastproper,  for  the  Plaintiff  to  proceed,  even  in  the  absence  of  the  other  next  of 
in.  The  question  which  I  determine,  in  tiie  present  stage  of  the  cause,  is  this,  that 
here  is  nottun^  upon  which  I  can  act,  to  shew  that  there  would  be  a  pre^nderating 
Hoovenience  in  bringing  before  the  Court  the  other  next  of  kin,  or  their  represen- 
Mirw.   There  must  be  an  enquity  before  any  further  steps  can  be  had. 

[222]  The  question  is  one  of  considerable  nicety :  I  have  carefjUly  looked  into 
he  cases  of  this  kind,  but  it  would  be  improper  for  me  to  give  any  further  opinion 
pm  it  now.    It  requires  a  good  deal  of  consideration  what  ought  to  be  done.(l) 

(1)  It  appearing  that  the  next  of  kin  and  their  representatives  were  numerous ; 
Ittt  there  were  no  representatives  of  some  of  those  who  had  died ;  and  that  five- 
inths  of  the  interest  of  the  next  of  kin  were  represented  in  this  suit ;  the  cause  was, 
« (he  8tAi  of  June  1842,  heard  in  the  absence  of  those  persons  who  were  not  already 
utifla.  See  5  Beav.  134. 
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[222]  Calvxbt  v.  Sebbon.  July  6, 1811. 

A  testator  appointed  A.  and  B.  ezecuton,  and  after  givine  oertaiD  l^sacies,  hegKi* 
A.  £500  and  K  £600.  The  executors  renoonoed.  Held,  that  they  wan  i» 
entat^  to  their  legacies. 

The  testator,  by  his  will,  dated  the  10th  of  Jul^  1833,  nominated  and  appointed 
Wm.  Collins  and  R.  M.  Webster  executors  of  his  wil^  and,  after  giving  coUii 
legacies,  proceeded: — "I  give  and  bequeath  to  J.  B.  Price  of  &c.,  £500;  to  E.F. 
Price  the  like  sum  of  £600 ;  to  the  said  Wm.  Collins  the  sum  of  £500 ;  and  to  tk 
said  K.  M.  Webster  the  sum  of  £600." 

On  the  death  of  the  testator,  Collins  and  Webster  renounced  {vobate.  Th» 
question  was  this,  whether  Collins  and  Webster,  who  had  renounced,  were  entitled 
to  t^e  legacies  of  £600. 

Mr.  Kindersley,  for  Collins,  and  Mr.  G.  Turner,  for  Webster. 

Mr.  Swanston,  Mr.  Pemberton,  and  Mr.  WiUcock,  cofUrli. 

[22^  Tvx  Master  of  the  Bolus  [Lord  Langdale]  was  of  opinion  that  At 
legacies  to  the  executors  did  not  take  effeot.(l) 

[223]  Ward  p.  Ward  and  Others.  JWy  7, 1841. 

The  Plaintiffs,  after  filing  a  replication  to  the  answer  of  A  K,  one  of  the  Defendul 
obtained  an  order  of  course  to  examine  him  as  a  witness,  saving  just  ezoeptin 
Held  irregular,  and  the  order  was  discharged. 

The  Befeudant  Heam  having  filed  his  answer,  the  Plaintifis,  on  the  S9tb  <i 
January  1839,  filed  a  replication  thereto. 

On  the  16th  of  June  the  Plaintiffs  obtuned  an  order  of  course,  for  liberal 
examine  the  Defendant  Heam  as  a  witness  for  the  FUuntiffs  in  this  cause,  saving  i 
just  exceptions. 

This  order  had  been  obtained  on  the  petition  of  the  Plaintiffs  alleging,  "ThattI 
cause  being  at  issue,  the  Petitioners  were  advised  that  the  above-namedw m.  Hen 
was  a  very  material  witness  for  the  Petitioners,  and  inasmuch  as  he  was  in  no  «4 

concerned  in  point  of  interest,"  &c. 

Mr.  Pemberton  and  Mr.  Campbell  now  moved  to  discharge  this  order. 
Mr.  Ejndersley  and  Mr.  Pigcott,  contr&. 

The  Master  of  the  KoLLspjord  Langdale]  discharged  the  order  with  costs ;  m 
the  ground  that  the  Plaintiffs,  having  replied  [224]  to  the  answer  of  the  Defeudu 
could  not  afterwards  obtain  an  order  of  course,  to  examine  him  as  a  witness ;  vtii 
proceeded  on  the  allegation  that  he  was  not  intere8ted.(2) 


[224]   Lockhart  p.  Hardy.   July  12,  1841. 
Bill  of  costs  incurred  by  two  persons,  ordered  to  be  taxed,  on  the  appUcatiw 


upon  the  undotaking  of  one. 

An  application  for  an  order  of  course,  to  tax  a  solicitor's  bill  of  costa  incurred  b) 
two  persons,  upon  the  application  and  undertaking  of  one  only,  was  made  to  d 
secretary  of  the  Master  of  the  Bolls,  who,  having  some  doubt  as  to  the  propri^f  i 
granting  such  an  order  as  of  course,  the  petition  was  served  on  the  solicitor,  and  m 
now  brought  before  the  Court. 

(1)  See  Sarrism  v.  Rowley,  4  Yes.  216 ;  £Hx  v.  Besd,  I  Sim.  &  St  239 ;  StadyiA 
r.  Howell,  13  Ves.  421 ;  Hvmberston  v.  Ewnberston,  1  P.  W.  333;.  CockereU  v.  Bta^ 
1  Simons.  28,  2  Buss.  586 ;  Barksdale  v.  Abbott,  3  Buss.  186 ;  Mead  v.  Devaynes,  3  & 
C.  C.  95,  2  Cox,  286 ;  and  Piggoit  v.  Qreen,  6  Sim.  72. 

(2)  See  Holmes  v.  CorportUioa  of  Anmdel,  4  Beav.  156,  and  the  cases  tbeM 
referred  ta 
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Mr.  6.  Turner,  in  support  of  the  petition,  cited  Haxard  t.  Loim  (3  Mer.  28D), 
rbere  the  order  for  taxation  wae  made  upon  the  application  of  one  of  two  trustees 
■d  vMMo!bQX%t  and  Margentm  t.  Samd^ford  (8  B.  C.  C.  233),  vfaen  a  Inll  was  ordered 
9  be  tand,  although  part  of  the  bosineas  had  been  done  for  otber  persons  jointly 
nth  the  person  af^ying. 

Tki  Hasibr  of  the  BoLut  [Lord  I«angdale]  said  he  did  not  see  any  objection  to 
ha  order,  and  which  was  made  upon  affidavit  of  Bervice.(l) 

XoTE.— This  cannot  be  done  after  action  brought  against  two,  In  n  CMeole, 
.  BMvan,  421. 

[226]   In  re  Thk  Fowxt  CflARmss.   July  13, 1841. 

[S.  a  10  L.  J.  Ch.  368.] 

tafenoce,  on  the  petition  of  the  Attomey-Generri,  made  under  the  2  W.  4,  c.  57,  to 
tl^Mnot  new  trustees  of  a  ch«ity,  to  settle  a  scheme,  and  to  asootain  the  property, 
ud  in  whom  the  legal  estate  was  vested. 

Thia  was  a  petition  presented  by  the  Attomey-Gbneral,  intituled,  "  In  the  Matter 
f  the  Town  Lands  of  the  Borough  of  Fowey,  the  Free  School,  John  Treffye's 
huity,  and  Nicholas  Sawle's  CSianty ;  and  In  the  Matter  of  the  2  W.  4,  o.  b7:\2) 
le  petition  stated  the  origin  of  certain  charities  for  the  benefit  of  the  inhabitants 
[  Fowey ;  that  the  management  thereof  [226]  and  of  the  estate  had  devolved  upon 
le  cfH^nration,  no  new  trustees  thereof  having  been  appointed  upon  the  death  of 
to  ori^nal  trustees ;  and  that  the  Corporation  of  Fowey  had  now  become  dissolved. 

The  petition  also  stated  that  an  information  and  supplemental  information  had  been 
led  respecting  these  charity  estates,  and  that  other  proceedings  respecting  them  had 
then  triaee  in  tbe  Court  of  Chancery,  which,  however,  bad  been  discontinued.  It 
bo  stated  that  great  losses  had  been  occasioned  to  the  charities ;  and  prayed  that  it 
^^t  be  referred  to  the  Master  to  approve  of  new  trustees  of  the  said  charity 
Mites— to  approve  of  a  scheme  for  the  said  Parities — and  that  it  might  be  asccr- 

(1)  Keg.  Lib.  1840,  B.  885.  The  Petitioner  submitting  to  pay,  &o.,  order  the 
mtioD  01  so  much  of  the  bill,  &c.,  of  G.  C,  as  relates  to  business  done  for  the 
MDtors  of  J.  W.  deceased. 

(3)  *'  An  Act  to  continue  and  extend  the  provisions  of  an  Act  passed  in  the  fift^- 
intii  year  of  His  Majesty  Kin^  G^rge  the  Third,  for  giving  additional  facilities  in 
RdicatioDS  to  Courts  ox  Equity,  regarding  the  management  of  estates  or  funds 
HODging  to  charities,  and  for  mdcing  certain  provisions  respecting  eatatea  or  fnnda 
ihii^Dg  to  charities." 

This  Act  of  59  6.  3,  c.  91,  enacted,  amongst  other  things, 

"That  whenever  upon  any  examination  or  investigation  taken  or  had  by  and 
•fare  the  Commissioners  appointed  or  to  be  appointed  under  the  authority  of  the 
rfore-mentioned  Acts,  any  case  shall  arise  or  happen  in  which  it  shall  appear  to  the 
Hd  Conunissioners  that  the  directions  or  orders  of  a  Court  of  Equity  are  requisite 
t  the  remedying  of  any  neglect,  breach  of  trust,  fravd,  abuse,  or  muconduct,  in  the 
^magment  of  any  tru^  created  for  any  charitable  purposes  as  aforesaid ;  or  of  the 
ttUs  or  funds  thereto  belonging,  or  for  the  regulating  the  atlministraiion  of  any  suck  trusty 
'cf  the  ettaies  or  funds  thereof;  it  shall  and  may  be  lawful  for  the  said  Com* 
dnoQers  or  any  five  or  more  of  them,  if  they  shall  think  fit,  to  certify  the 
vticnlars  of  such  case  in  writing  under  their  hands  to  His  Majeaty'a  Attorney- 
lenenl,  and  thereupon  it  ah^  be  lawful  for  Hia  Maieaty'a  Attorney-General,  if  he 
Ul  w  think  fit,  nUier  by  a  aummary  application  in  uie  nature  of  a  petition,  or  by 
^ormalaon,  as  the  case  may  require,  to  apply  to  or  commence  a  suit  in  nia  Majesty  s 
Qith  Coart  of  Chancery,  or  to  or  in  Hia  Majesty's  Court  of  Exchequer  sitting  as  a 
wut  of  Equity,  atatang  and  setting  forth  the  neglect,  breach  of  truet,  fraud,  abuse, 
*  niscoDdoct,  or  other  cause  of  complaint  or  appueation,  and  praying  such  rduf  as 
he  uataie  of  the  cause  may  require,"  &c 
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tained  of  what  the  said  property  consiBtedf  and  in  whom  the  legal  estat«  in 
landed  property  was  now  vested.   The  partieulMs  stated  in  the  petition  hid 
certified  to  the  Attorney-General  under  the  above  statute  by  uw  Otaritf 
missionera. 

The  Master  of  the  Kollb  [Lord  Lansdale]  made  the  order  aa  prayed, 
registrar  objected  to  draw  np  the  order,  on  the  ground  diat  mxAi  an  oider  eoold  < 
be  obtained  upon  petition,  under  the  52  O.  8,  c.  101.   (Sir  Samuel  SomiUy'fl  AcL) 

The  petition  was,  therefore,  i^n  mentioned  to  the  Master  of  the  Bolls, 
his  Lordship  hehi  the  objection  to  be  unfounded,  and  directed  the  order  ' 
drawn  up. 

Mr.  Pemberton  and  Mr.  Blunt  appeared  for  the  Attomey-Gteneral. 


[227]   Smith  v.  Lystbr.   July  14,  1841. 

[S.  C.  10  L.  J.  Ch.  344.] 

A  receiver  appointed  for  the  benefit  of  two  infant  tenants  in  common,  not  dia 
on  one  conung  of  age. 

The  two  infant  Plaintiffs  and  the  two  adult  Defendants  were  tenants  in 
in  tail  of  certain  estates.    A  bill  was  filed  by  the  two  infants  by  their  next 
and  by  the  decree  made  in  1832,  a  receiver  had  been  appointed!^  with  dii 
pay  one-fourth  of  the  net  rents  of  the  property  to  each  of  the  Defendants, 
order  was  made  for  the  appointment  of  a  guardian  of  the  Plaintiflb,  and 
allowance  for  their  maintenance.    The  expense  of  the  receiver  was  pa^  out  i 
moiety  of  the  rents  belonging  to  the  infants. 

The  Plaintiff  Mary  Wilson  attained  twenty-one  in  February  1841,  iriie 
adoDted  the  suit   The  other  Plaintiff  was  still  an  infant 

Mary  Wilson  now  presented  a  petition,  stating  t^at  ^e  was  desirouB  d. 
into  possession  of  the  rents  of  her  one-foui^  of  the  hereditaments,  and  of  hara 
receiver  discharged,  so  far  as  respected  her  share.   That  tiie  object  of  the : 
BO  far  as  related  to  her,  having  been  effected,  she  was  desirous  of  having  tbej 
dismissed,  so  far  as  respected  her  interest  therein ;  or  else,  of  being 
indemnified  against  any  future  costs,  charges,  or  expenses,  to  which  she  mij^ 
after  be  rendered  liable,  by  the  same  being  further  prosecuted  in  her  name,  ui 
the  Co-plaintiffs  therein ;  and  it  accorcungly  prayed  that  the  receiver 
discharged that  the  Petitioner  might  be  let  into  possession  of  her  one^o 
that  the  said  suit,  so  far  as  related  to  her  interest  therein,  might  be  dis 
else  that  she  might  be  inr(^rly  indemnified  on  the  [228]  behalf  of  the 
William  Sumner  Smith,  or  hu  next  friend,  a^nst  any  costs,  charges,  and 
which  she  might  be  put  unto  or  incur  for  or  Jby  reason  of  her  name  being  i 
or  made  use  oT  as  a  Go-plaintiff  with  the  said  William  Snmner  SmidL 

Mr.  £.  B.  Daniel,  in  support  of  the  petition. 

Mr.  Leach,  for  the  Co-plaintiff,  cited  Calvert  v.  Adams  (2  Dick.  478),  in 
is  stated  that  a  receiver  was  appointed  of  two-fifths  of  an  estate ;  but  Mr. 
a  note  to  tbat  case,  states,  "  but  in  fFiUoughby  v.  JFUltmghby,  Lord  Noi 
refused  to  appoint  a  receiver  of  an  undivided  moiety,  putting  thia  que 
could  a  receiver  let,  set,  or  distrain,  or  take  any  step  without  the  consent  of 
coparcener  r' 

Mr.  Lloyd,  for  the  Defendants,  stated  that  the  two  parties  who  were 
had  submitted  to  a  receiver  mer^  on  account  of  the  infants. 

The  Master  of  the  Bolls  [Lord  Lanedale].  I  do  not  see  why  this  a| 
should  be  now  nude.  There  is  an  estate  belonging  to  four  tenants  in 
of  whom  being  infants,  a  recdver  was,  with  the  consent  of  the  Defendants, 
for  tiie  jproteetion  of  the  infants,  with  directions  to  pay  over  to  tlie  i 
share.  One  of  the  infants  has  attained  twenty-one ;  and  she,  so  far  from 
the  suit,  or  alleging  that  it  is  improper,  states  the  contrary,  and  adopts' 
iHweedings.  The  object  then  being  to  protect  the  property  durinjgthe  ill 
both,  one  attains  twenty-one,  and  desires  to  be  dismissed  trom  the  [229]  smt,] 
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be  let  into  poBsession.  The  object  for  which  the  suit  was  instituted  and  the  receiver 
aj^Dted  has  not  yet  been  iully  accomplished,  and  I  cannot  therefore  make  the  order 
uad.  If  there  has  been  aay  abuse,  it  most  be  brought  before  the  Court  in  a  pro^ 
foTD.  At  |«Ment  I  can  make  no  order,  and  the  jwtition  mast  be  dismisaed  with 


[229]   Lovm.  v.  Yatbs.  July  15,  1841. 

Depositions  ordered  to  be  delivered  over  to  a  clerk  in  Court,  for  the  purpose  of 
producing  them  in  a  Court  of  law ;  he  having  been  already  ordered  to  attend  with 
tke  bill  and  answers. 

in  indictment  for  perjury  had  been  preferred  against  one  of  the  parties  to  this 
euue,  in  relation  to  some  of  the  proceedings  therein,  and  a  true  bill  had  been  found, 
fif  ui  order  of  this  Court,  made  in  March  last,  the  clerk  in  Court  was  ordered  to 
ttteod  the  trial  at  the  Stafford  Assizes,  with  the  bill,  answers,  and  affidavits. 

It  was  found  necessary  that  the  depositions  taken  in  the  cause  should  also  be 
prodaced.  Fart  of  these  were  in  the  custody  of  one  of  the  examiners  of  the  Court, 
snd  the  remainder  in  the  custody  of  the  other  examiner. 

Mr.  Blunt  now  moved  that,  to  save  the  expense  and  trouble  of  the  attendance  of 
the  examiners'  derks,  the  depositions  should  be  delivered  over  to  tiie  olerk  in  Courts 
who  should  be  ordered  to  attend  dm  trial  therewith. 

Thk  Master  of  thb  Bolus  [Lord  Langdalel.  The  documents  necessa^  for  the 
;  tritl  are  in  the  hands  of  three  ol  the  officers  of  this  Court ;  and  the  [230j[  clerk  in 
Coort  having  been  already  ordered  to  attend  with  some  of  them,  I  think  it  right  that 
,  he  should  have  the  oustody  of  the  depositionB  also  for  the  purpose  of  the  trif£ 


£230]  Llotd  v.  Jenkins.  Jvly  8,  1841. 

t 

I  There  an  answer  is  filed  after  notice  of  motion  for  a  special  injunction,  affidavits 
nbiequently  filed  cannot  be  need  to  ocmtradiet  the  answw. 

The  bill  was  filed  in  this  cause  by  a  party  entitled  under  the  will  of  the  testator, 
sod  it  claimed,'  aa'  part  of  the  testator'r  estate,  a  fund  which,  at  the  death  of  the 
'testator,  was  standing  In  the  joint  names  of  himself  and  the  Defendant,  his  reputed 
life,  and  which  theroFore,  by  sorvivorship,  came  under  the  control  of  the  Defendant 
I  Some  time  after  the  filing  of  the  Inll,  and  before  the  answer  had  been  put  in,  a  notice 
'  of  motion  was  given  for  a  special  injunction  to  restrain  the  Defendant  from  txans- 
ferring,  &c.,  the  fund. 

The  Defendant  put  in  her  answer  after  the  notice  of  motion  bad  been  given,  and 
the  Plaintiff  subsequently  filed  affidavits  in  support  of  the  motion,  which  contradicted 
tile  answer. 

Mr.  Tinney  and  Mr.  Shebbeare,  in  support  of  the  motion,  were  about  to  read  the 
i  affidavits. 

Hr.  Eindersley  aad  Mr.  Twells,  am^,  objected  tiiat  the  affidavits  oould  not  be 
nad  to  contradict  the  answer,  they  having  been  aubsequenlJy  filed. 
Mr.  Tinney,  in  reply. 

Tei  HAEmER  OF  THE  KotLS  [Loid  Langdalel  said  his  imprestlon  was  that  these 
•fidavits  0)uld  not  Be  read  for  the  pnrpose^  [231]  lor  which  they  were  tendered ;  and 
Us  Lordship  disposed  of  the  motion  without  reference  to  them.(l) 


(X)  See  Aonray  t.  Some,  19  Yea.  143:  Slmreffy.  Banatrd,  8  Sim.  161 ;  Boddingtm 
y.  fFoodUg,  8  Sim.  167;  iVaylor  v.  Wellington,  8  Sim.  396;  SmWk  t.  CUasbpt  10 
Sim.  91. 
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PSI]  Llotd  a.  LLom  MgHIKSi,  1841. 

[8.  C.  10  L.  J.  Ch.  327 ;  5  Jnr.  673.    Sea  Grem  r.  Pertwee,  1846.  6  Han. 
Qnertioped mud  Hiiringnighed,  In n  JmOm's  Trvd*,  1884, 25 CSl  D.  749.  Cth 
Parbr  [im\  1  Ch.  m.] 

Where  a  gift  of  ft  portimi  of  a  leodiu  fiuli,  it  boloogi  to  tttt  next  of  kin,  and  ml 
the  otlu^  rendnuy  legafwei  Thvm,  whan  a  teitatriz  gave  OD»thiid  of  resi 
to  A.,  and  another  one4hud  to  K,  ud  as  to  die  other  onfrthird  thereof,  gave  £ 
to  C,  aod  the  remainder  therecrf  to  D.,  and  C.  died  in  tho  lifetime  of  the  testat 
it  was  held  that  the  £500  belonged  to  the  next  of  kin,  as  undispoeed  of. 

The  testatrix  gave  all  her  residoaiy  perwHial  estate,  after  payment  thereoat  ot 
her  just  debts,  l^;acies,  and  expenses  attending  thoeon,  upon  trust  to  divide 
residae  therec^  into  three  equal  parts  or  shares ;  and  u  to  one  equal  third  paH 
such  residue,  ajion  trust  to  pay  or  transfer  the  same  onto  her  son  John  Lloyd, 
execntOT^  admmista:ators,  or  assigns,  for  his  and  their  own  ose  and  benefit 
as  to  one  other  equal  thinl  part  thereof,  upon  trust  tW  they,  her  and  tnuteea, 
ahoold,  within  (he  space  of  six  calendar  months  next  aftor  her  decease,  pay  onto 
aon  Chariea  Lkwd  the  ram  of  £500,  part  thereof,  to  and  for  his  own  aob 
afaeolote  use  and  benefit ;  afu2  as  to  the  readve  and  remaatder  ofmA  laAmaSMd 
ihkdpart,  upon  tmst  for  Charles  Lloyd  for  life,  with  remainder  to  his.chOdren ; 
as  to  the  remaining  one-third  part  of  such  residue  of  her  estate,  she  ^ve  tfie  Bam 
her  daud[iter  Charlotte  Hodglanson  for  life^  witii  remaindw  to  her  <mildren. 

Charies  Lloyd  died  in  the  lifetime  of  the  testatrix,  leaving  children,  snd 
question  was  to  whom  the  £500  belonged. 

paa]  Mr.  Pemberton  and  Mr.  K.  Parker,  for  the  Plaintifis^  the  ohiUni 
Charles  Lloyd. 

The  testatrix's  intention  was  evidently  to  divide  the  residue  between  her 
children  and  their  issue.  The  trustees  were  to  divide  it  into  three  parts,  and 
Charles  Lloyd  £500^  and  "the  residue  and  remainder"  was  for  1^  bene6tof  hia 
his  children ;  when,  therefore,  the  benefit  intended  for  Charles  Lloyd  has 
provided  for,  the  residue  bekmgs  to  his  children,  and  this,  in  the  event  whid 
hamened,  comprises  the  £500.  The  testatrix  may  be  said  to  have  given  I 
residues,  and  this  lapsed  legacy  of  £500  belongs  to  that  residue  out  of  which  ft 
to  be  paid. 

Mr.  Bogers,  eoiUTit,  contended  that  the  £500  was  undispoeed  of,  and  belong 
the  next  of  kin.  That  it  was  not  a  simple  gift  of  a  legacy  of  £500,  but  was  a 
portion  of  the  one-third  of  the  residue,  and  could  not  be  held  to  have  lapsed 
have  fallen  back,  a  second  time,  into  the  residue,  so  as  to  belong  to  the  other  re 
legatees.  He  contended  that  the  case  of  Skrymsher  v.  NortkeoU  (1  Swan.  566 
preeisely  in  point,  and  tJiat  the  mle  thwe  ap|died  to  revocation,  was  equally  appl 
to acase of  Iaps& 

Mr.  Tennant,  for  the  children  of  Chariotte  Hodgkinaon. 

Mr.  Pemberton,  in  reply.    Revocation  is  different  from  lapse :  tiie  former  iw 
an  intention;  the  latter  is  a  matter  of  mere  chance. 

Jviy  22.   The  Master  of  the  Rolls  |Xord  Langdale].   In  this  case  of  Xi 
X%/ 1  have  looked  over  the  case  of  SHr^uAsr  v.  Norlheoie,  and  I  oonfeas  th 
[233]  not  able  to  find  that  there  is  any  sabetantial  difierence  between  that 
the  present 

In  that  case  the  testator  gave  to  each  d  his  daughters  a  life  interest 
residuary  estate,  with  remainder  to  their  children;  making,  in  the  event  of 
being  children,  an  absolute  severance  of  the  fund.   And  he  directed,  that  if  at 
the  daughters  died  without  ohildren,  £500  should  be  paid,  out  of  the  nuHety 
residue  given  to  her  and  her  children,  to  H.  N.;  and  the  remainder  of  that 
was  to  go  over  to  the  other  sister,  subject  to  the  same  timitationa    The  t 
revoked  the  gift  of  the  £500,  and  the  event  on  which  it  had  been  given  bavin; 
pened,  the  question  was,  whether  it  was  to  go  to  the  other  residuary  legatee,  or 
next  of  kin ;  and  Sir  Thomas  Plumor  considered,  that  althouj^  whwa  a  lc^;;acy 
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it  enured  to  the  benefit  of  the  residuary  legatee,  yet  "  that  a  part  of  a  residue,  of 
vhich  the  disposition  failed,  would  not  aoonie  in  augmentation  of  the  remaining 
wtion  as  a  residue  of  a  residue,  bu^  instead  d  resoming  the  nature  of  residue, 
oerdred  as  ondisposed  of ; "  and  in  that  ease  he  determined  ^at  the  £500  must  go  to 
the  next  of  kin.  He  considered  that  there  was  a  suhdiTision  made  of  that  moietjr  of 
tiie  reridvSt  and  that  die  sum  given  ont  of  it  was  a  portion  of  the  rosidue,  which 
neither  went  to  the  other  residuary  legatee,  nor  to  any  other  pwecm,  but  had  lapsed 
for  the  benefit  of  the  next  of  kin. 

In  this  ease  the  testatrix  has^ven  her  residue,  and  directed  it  to  be  divided  into 
tkee  equal  portions.  One  portion  she  ^ve  to  one  person  absolutely.  As  to  the 
Mond  portion,  she  gave  £500  out  of  it  to  the  father  of  the  ohildren  who  were 
intoided  to  have  the  remainder  after  his  death ;  and  then  she  gave  the  remainder  of 
&  [2M]  third  part  of  the  residue  to  the  father  for  his  life,  with  remainder  to  his 
elilaren ;  and  the  other  third  she  gave  to  another  branch  of  the  family. 

The  question  in  this  case  is,  what  is  to  become  of  the  £500,  the  giift  of  which  has 
Iriled  by  ^e  deatii  of  the  l^tee  in  the  lifetime  of  the  testatrix?  I  am  satisfied  that 
if  the  had  oontemplated  the  event  which  happened,  namely,  the  death  of  thalt  person 
b  bar  lifstame^  she  would  have  given  ^e  whole  of  the  share  of  the  residue  to  his 
ddUren,  in  the  ny  she  had  given  the  remainder.  But  looking  at  the  decision  in  the 
eue  before  Sir  Thomas  Plumer,  that  there  is  a  difference  between  a  legacy  and  a 
legst^  given  ont  of  a  share  of  the  residue,  I  must  consider  the  £500  as  a  portion  of 
the  one-third  share  of  the  residue,  and  as  a  mere  subdivision  oi  it,  and  that  it  belongs 
to  the  next  of  kin  as  undisposed  of. 

[236]  Tatlob  v.  HRBOKa.  Jvfy  22, 1841. 

[S.  C.  10  L.  J.  Ch.  369 ;  5  Juc  766.   See  Sate  v.  Bate,  1844,  7  Beav.  687 ; 
Twmer  v.  funbiuAaw,  1863,  4  Oiff.  402.] 

Hm  Court  cannot,  at  the  instance  of  the  Defendant^  order  a  Plaintiff  to  produce  for 
the  Defendant's  inspection  documents  stated  in  his  bill,  to  be  in  the  Plaintiffs 
posaession. 

Wnere  a  Plaintiff  by  his  bill  states  documents  to  be  in  his  possession,  and  it  is  neces- 
isry  for  the  Defendant  to  see  them,  in  order  to  put  in  his  answer,  the  Court, 
though  it  cannot  compel  t^eir  production,  will  extend  the  time  for  answering, 
ontil  after  the  Plaintiff  has  produced  them.  The  faet  of  the  documents  being  in 
the  Plaintiff's  possession  must,  however,  appear  upon  the  record. 

IhedeeiBion  in  The  iVmoMs  of  WoXm  v.  The  jsairloflMerpoolspp^YeA  Oi. 

The  bill  alleging  some  fmndulent  transactions  between  two  of  the  Defendants, 
Mmts.  ^miiur  &  jNeedham,  and  a  Mr.  Holmes  the  partaier  of  the  Plaintiff,  set  forth 
MM  letters  which  had  passed  between  those  parties  as  proving  the  allegation.  It 
ftea  contained  the  following  passage,  tJiat  the  Plaintiff  "hatn  in  fact  discovered 
MriooB  other  parts  of  the  written  correspondence  between  the  said  parties,  that  is  to 

S,  letters  from  the  said  Defendant  J.  S.  Keedham  to  the  said  George  Holmes,  and 
intiff  is  ready  and  willing  to  deposit  the  same,  if  required  for  the  purposes  of  this 
nit,  with  his  clerk  in  Court,  or  to  permit  inspection  thereof  by  the  Defendants 
Weto ;  but  Plaintaff  hath,  in  order  to  avoid  the  expense  of  setting  the  same  oat  in 
Us  his  bill  of  complaint,  set  forth,  in  the  schedule  nereto  annexed,  a  list  or  schedule 
tl  Kich  letters  by  date,  and  to  which  Plaintiff  craves  if  required  to  refer." 

The  schedule  contained  a  list  of  about  twenty  letters  tvom  Needham  to  Holmes, 
((leafjing  ^eir  dates. 

The  solioitor  of  the  Defoidants  Heming  &  Needham  had  apfdiad  to  the  Plaintiff's 
M^tor  for  copies  of  the  letters  referred  to  in  the  preceding  allegation,  and  he 
neeived  copies  of  the  letters  which  were  mentioned  in  the  schedule.  Some  of  the 
iites  of  these  copies  did  not  agree  with  the  dates  as  stated  in  the  schedule ;  but  this 
difference  was  stated  to  have  accidentally  arisen  in  the  copying.  It  appeared  from 
^  correspondence  which  took  place  between  the  solicitors  [^6]  after  the  filing  of 
the  Inll,  that  the  Plaintiff  had  in  his  possession  other  letters  betwe^  Messrs.  Heming 

R.  n.— 11* 
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&  Needham,  and  Holmes,  besides  those  mentioned  in  his  schedule,  which  he  refued 
to  allow  the  Defendants  to  have  copies  of. 

Under  these  ciroamstances  a  motion  was  now  made,  on  behalf  of  the  Defenduta 
Homing  &  Newiham,  that  the  Plaintiff  might,  within  seven  days  after  service  of  tka 
writ  of  execution  of  the  order,  deposit,  upon  oath,  with  bis  clerk  in  Court  the  letUn 
referred  to  in  his  bill  and  the  schedule  thereto ;  and  also  all  other  letters  written  by 
the  said  Defendants  or  either  of  them  to  Holmes,  and  Holmes,  Taylor  &  Co.,  or  ddw 
of  them,  and  that  the  Defendants  might  be  at  liberty  to  inspect  the  same  and  take 
copies  thereof,  and  that  the  Defenduits  might  have  a  raonu'a  time  to  put  in  thor 
answer  after  such  letters  should  have  been  so  deposited. 

Mr.  Pemberton  and  Mr.  W.  S.  Daniel,  in  support  of  the  motion. 

Mr.  Rogers,  contrit. 

The  Frinceu  of  Wales  v.  The  Earl  of  Liverpool  (1  Swan.  114,  and  also  reported  in 

1  Wils.  C.  C.  113,  and  3  Wila.  C.  C.  29),  and  Shepherd  v,  Morru  (1  Beav.  1J5) 
were  cited. 

Ths  Master  of  THS  Rolls  [Lord  LangdaleJ.  This  is  an  application  of  a  deeciip^ 
tion  which  is  not  very  often  made.  Only  one  similar  case  has  come  before  me ;  and  I 
believe  there  are  venr  few  cases  of  this  desoription  to  be  found  in  the  books.  It  is 
however,  a  motion  which  is  quite  founded  in  justice,  if  the  cu^237]-cuDiBtance8  ti  die 
case  be  such  as  to  render  it  proper,  according  to  the  practice  <^  the  Court,  to  gnri  i 
the  application. 

The  Plaintiff  by  his  bill  states,  that  he  has  in  his  possession  certain  docomeob 
which  be  does  not  set  forth,  not  because  they  are  not  a  material  part  of  his  case,  Ink 
on  account  of  the  expense,  and  he  offers  to  produce  or  deposit  them.  The  quetdn 
which  is  raised  on  this  occasion  is,  whether  he  ia  to  exclude  the  Defendants  from  tbt 
which  he  offers  by  his  bill,  and  still  avail  himself  of  the  process  of  the  Coart  to 
compel  the  Defendants  to  put  in  their  answer.  I  am  of  opinion  that  t^iere  ii; 
sufficient  authority  for  saying  he  is  not  entitled  to  do  so.  If  a  Plaintiff  refers  in  luj 
bill  to  documents  in  his  possession  as  forming  part  of  his  case,  then,  whether  hedoeil 
or  does  not  offer  to  produce  them,  he  cannot  call  on  the  Defendant  to  answer  ondj 
he  has  seen  the  documents  which  are  necessary  lor  his  answer.  The  Court  hsi  leteij 
on  ^at  principle  from  the  earliest  period  (see  Wy.  Pr.  Reg.  161,  and  Joiux  v.  hBMi\ 

2  Sim.  &  St  242),  and  the  case  of  The  Princess  of  Wales  r.  The  Earl  of  IncqMiIiMi 
by  no  means  the  first  case  on  tiie  point.  Judges  of  great  experience  have  said  tMI 
they  could  never  understand  on  what  principle  that  case  was  founded  (see  5  Si&! 
510),  but  I  believe  it  ia  founded  on  principles,  which  upon  examination  would 
support  it.  What  is  asked  in  this  case  is,  that  the  Plaintiff  shall  produce  thedooH 
ments.  I  am  of  opinion  that  I  have  no  jurisdiction  to  make  such  an  order.  (Set 
tenfold  V.  Nunn,  5  Sim.  409  ;  MUMgam  v.  Mitchell,  6  Sim.  186.)  But  the  next  par(«^ 
the  application  is,  that  the  Defendants  may  have  a  certain  time  to  answer  afta  M 
documents  have  been  produced.  This  is  what  the  {238]  Court  has  done  before,  ei^ 
which  it  is  expedient  to  do  in  cases  which  fall  witbiu  the  rule.  i 

The  Plaintiff  has  set  forth  some  letters,  and  referred  to  other  letters,  and  iti^ 
contended  that  by  his  bill  he  leaves  it  to  be  inferred  that  there  are  letters  foinii| 
part  of  his  case  which  are  not  incHiided  in  his  schedule.  I  cannot  arrive  at  Ail 
conclusion.  I  think  that  the  Defendants  should  have  full  inspection  of  the 
stated  in  tiie  schedide  before  they  are  compelled  to  answer.  As  to  those  of  nm, 
copiesjhave  been  given,  but  which  do  not  correspond  as  to  dates  with  those  in  tU 
schedule,  I  observe  it  stated  in  the  correspondence  that  there  is  a  mistake.  This  a^j 
be  so.  I  think  the  Defendants  have  a  right  to  have  this  mistake  explained  liyM 
affidavit  of  the  Plaintiff,  or  of  the  parties  employed  by  him. 

There  has  been  a  subsequent  correspondence  between  the  solicitors,  by  whid  it 
appears  that  there  are  other  letters  which  are  not  stated  in  the  schedule  which  fs* 
part  of  the  correspondence,  but  not  of  the  Phuntiff's  case  as  made  by  the  bill  TUi 
fact  appears  from  the  subsequent  letters,  but  not  upon  tiie  record,  and,  hovenr 
inconvenient,  I  am  of  opinion,  that,  according  to  the  rule  the  Court,  I  ctnnot 
either  order  the  Plaintiff  to  produce  tiiem,  or  stay  the  progress  <A  the  suit  uatil  tfcf 
are  produced.  It  may  be  inconvenient  and  render  a  cross-mil  necessary,  but  thves 
not,  on  the  record,  a  statement  that  the  Plaintiff  has  these  documents  in  his  poeen- 
sion.    If  a  cross-bill  were  filed,  there  might  be  sufficient  ground  for  a  motMn 
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lUr  the  proceedings  in  the  first  suit  until  all  the  correspondeDce  has  been  produoed. 
I  toiok,  however,  as  the  case  stands,  that  the  rule  of  the  Court  compels  me  [23^  to 
abide  hj  the  record ;  and  I  cannot,  therefore,  grant  that  part  of  the  application. 

The  order  must  be  that  the  Defendants  have  one  month's  time  to  answer  after  the 
prodaetion  of  the  documents  mentioned  in  the  bill,  and  <A  an  affidavit  to  prove  their 
identity. 

Note.— See  also  JadOM  v.  Sedgewick,  2  Wik.  C.  C.  167. 


[Ji39]  Brett  v.  Horton.  July  22, 1841. 

[S.  a  10  L.  J.  Ch.  371 ;  5  Jur.  696.    Followed,  In  re  CampbeU's  Trusts,  1886, 
31  Ch.  D.  685.    See  In  re  Stone  [1895],  2  Ch.  196.] 

A  testatrix  directed  her  trustees  to  divide  the  rents,  &e.,  of  her  real  estate  equally 
between  A.,  B.,  C,  and  D.  the  widow  of  E.,  until  K'a  children  attained  twenty-one ; 
and  ap(m  tiieir  attuning  twenty-one,  the  trustees  were  to  sell  and  divide  the 
prodiioe  between  A.,  R,  C.,  and  the  children  of  E.,  "  in  equal  shares  and  proportions 
as  tnoants  in  common ; "  but  if  D.  mairied,  her  part  of  the  income  was  to  be  applied 
to  the  maintenaQce  of  E-'s  children ;  and  she  save  the  reiddue  of  her  reiu  and 
penooal  estate  "equally  between  A.,  B.,  C,  and  the  children  of  K  who  attained 
twenty-one." 

There  were  four  children  of  ^.  who  attained  twenty-one  Held,  that  they  did  not 
take  the  property  per  capita  with  A.,  B.  and  C,  but  one-fourth  only  between  them. 

The  testatrix,  by  her  will,  dated  the  24th  of  January  1830,  after  directing  a 
particular  part  of  her  real  estate  to  be  sold  for  payment  of  her  debts,  directed  iter 
trostees  to  pay  and  divide  the  rents  of  the  remaining  part  of  her  estates  unsold, 
"equally  between  her  sister  (the  wife  of  Bichard  Bodington),  her  niece  &irah  (the 
wife  of  John  Bodington),  and  Sarah  Brett  (the  widow  of  her  late  nephew  William 
frett),  and  her  niece  Ann  Jones,  until  ^1  the  ohildrffli  ot  her  said  nephew  William 
&ett  should  attain  twenty-one  years,  or  die  under  that  age,  which  should  first 
happen;"  upon  which  event,  she  directed  her  trustees  to  seU  the  last-mentioned 
nai  estete,  and  pay  and  apply  the  money  arising  from  such  last-mentioned  sale 
"unto  and  equally  between  her  sister  (the  wife  of  [2401  Bichard  Bodington),  her 
niece  Sarah  (the  wife  of  John  Bodington),  the  child  and  children  of  -her  said  nephew 
William  Brett  who  should  attain  the  age  of  twenty-one  years,  and  her  niece  Ann 
'  Jooes,  and  their  respective  executors,  administrators,  and  assies,  in  equal  shares  and 
'yupcrUtm  as  tenants  in  common."  Provided,  that  in  case  the  widow  of  William  Brett 
ahoold  many  again,  she  directed  her  trustees,  immediately  thereupon,  to  pay  her  part 
of  tJie  income  of  tJie  remaining  part  of  Uie  farms,  &g.,  before  directed  to  be  paid  to 
her,  for  the  maintenance  and  education  of  the  ehild  or  children  of  William  &ett  who 
iAoold  be  then  living. 

And  the  testatrix  devised  and  bequeathed  the  residue  of  her  property,  both  real 
and  penonal,  "  unto  and  equally  between  her  sister  (the  wife  of  luchard  Bodington), 
ler  niece  Sarah  (the  wife  of  John  Bodington),  the  child  and  children  of  her  said  lata 
nephew  William  Brett,  who  should  live  to  attain  twenty-one,  and  her  niece  Ann 
Jones,  their  respective  heirs,  executors,  administrators,  and  assigns. 

The  testatnx  died  in  1830.  The  testatrix's  nephew,  William  Brett,  had  four 
children  i  and  the  question  now  raised  was,  whether  upon  the  youngest  of  such 
children  attaining  twenty-one,  the  four  children  were  together  entitled  to  one-fourth 
part  of  the  testatrix's  estate,  or  whether,  on  that  event,  they  each  became  entitled  to 
eee-seventh  port  thereof. 

Mr.  Kindersley  and  Mr.  Elderton,  for  three  of  the  children  of  William  Brett, 
argued  that  they  were  each  entitied  to  one-seventh  of  the  property,  and  that  they  took 
rtr  ofUa  with  the  other  Iwatees ;  Bla/Mer  v.  WM  (2  P.  W.  383),  [241]  BvMer  v. 
SMim  (3  Br.  0.  C.  367X  IVeU  v.  Bradhiiry  (2  Vern.  705),  Roper  on  Legacies,  140 ; 
and  see  Doadwg  v.  Smith  (3  Beavan,  541). 

Mr.  Pemberton  and  Mr.  Lloyd,  conirii^  did  not  dispute  the  general  rule,  but 
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contended,  that  there  was,  on  the  face  of  the  will,  a  sufficient  indicatioD  of  the 
testatrix's  intention,  that  the  children  should  take  only  ODe-fourth  between  than. 
Mr.  Kindersley,  in  re^y. 

The  Master  of  thk  Bolls.  The  testatrix  seems  to  have  postponed  the  dirisiw 
of  the  capital,  until  the  children  had  attained  a  capacity  to  receive ;  and  in  the 
meantime  the  fund  was  to  be  divided  into  fourths,  one  of  which  was  to  be  paid  to 
their  mother  until  all  the  children  attained  twenty-one,  but  to  be  applied  towards 
their  maintenance  in  case  of  their  mother  marrying  again  during  that  period.  There 
can  be  no  doubts  that,  according  to  the  general  rule,  a  gift  "  to  die  wife  of  SichaTd, 
&&,  and  tiie  children  of  William  Brett  equidly  as  tenants  in  common,"  taken  by  itself, 
would  fflititle  the  legatees  to  take  per  a^nUt ;  but  these  words  may  be  oonbolled  hj  the 
context ;  and  I  cannot  conceive  that  it  could  have  been  the  intention  of  the  teststri^ 
that  the  other  legatees  were  to  take  one-fourth  each  until  the  children  attained  twentr- 
one,  but  to  have  their  shares  reduced  to  one-aeventh  on  that  event.  My  imjrasion 
is  strongly  against  a  division  into  sevenths,  and,  unless  compdled,  I  cannot  adopt 
that  construction. 

July  22.  The  Master  of  the  Rolls  [Lord  Langdalel.  In  this  case  I  have  read 
over  the  whole  of  this  will,  and  I  confess  the  impression  I  nave  now,  is  [24^  stronger 
than  it  was  when  this  case  was  argued  before  me. 

The  testatrix  had  given  the  purchase-money  to  arise  from  the  sale  of  the  real 
estate,  and  the  residue,  in  such  terms,  as,  if  taken  by  themselves,  would,  I  think  moit 
clearly,  have  entitled  ever^  one  of  the  children  to  an  equal  share  in  die  fund ;  tiist  is, 
according  to  the  construotaon  which  the  Court  has  frequently  given  to  words  of  thit 
kind,  it  would  have  to  be  divided  into  seven  parts.  But  though  this  would  be  tfaft 
efifect  of  the  words  taken  by  themselves,  yet,  in  this  case,  as  in  alfcases,  we  must  Iwk 
at  the  whole  will  to  see  if  we  can  discover  what  really  was  the  intention  of  the  testatrix, 
and  this  must  control  those  technical  and  arbitrary  rules  which  would  otherwiK 
prevent  the  real  intention  from  being  carried  into  execution. 

The  testatrix,  in  this  case,  after  providing  for  the  payment  of  her  debts,  has 
directed  that  the  income  of  the  remaining  property  should  be  paid  in  equal  fourth 
shares ;  one-fourth  share  to  each  of  three  persons  distinctly  named,  and  the  other 
fourth  to  the  mother  of  the  children,  in  a  way,  which  shews  it  was  intended,  tiuoDgk 
her,  to  be  applied  for  the  maintenance  and  case  of  the  children  until  the  youngest  of 
them  attained  twenty-one.  This  was  to  continue  until  the  youngest  of  them  BtibmvA 
twenty-one,  but  then  the  inoperty  was  to  be  sold  and  divided  amon^  die  Uine 
persons  named  and  the  children,  describing  them  as  a  class,  their  respective  "  executon, 
and  administrators,  in  equal  shares  and  proportions  as  tenants  in  common."  I  eaoDOt 
impute  to  this  testatrix  the  intention  of  making  a  division  when  the  vouDgestof 
those  children  attained  twenty-one  years  different  from  that  which  she  haci  previousir 
made.  I  think  the  intention  [243]  was  to  continue  its  division  into  four  parts ;  lod 
all  the  words  of  the  will  will  then  have  their  full  operation  by  that  constructioL 
Those  children  who  attained  twenty-one  were  to  have  one-fourth  part  of  the  estate  in 
common  amongst  them  and  their  respective  heirs,  executors,  and  administrators.  I 
think  that  gives  effect  to  the  words  contained  in  this  will,  and  though  it  mar 
attended  widi  some  doubt,  I  think  that  is  the  true  construction,  and  I  must  eoIll^ 
quendy  hold  that  these  children  are  endtled  amongst  them  to  a  fourth  oinly. 


[243]   Salomon  p.  Stalham.   July  22,  1841. 

An  order,  obtained  on  affidavit  of  service,  discharged  with  costs,  on  the  ground  of  a 
misnomer  of  a  party  in  the  affidavit. 

A  notice  of  motion  was  given  by  the  Defendants  to  dismiss  a  bill  for  want  of 

Prosecution ;  and  was  entitled  in  a  cause  in  which  Joseph  Constant  Salomon  vas 
laintiff,  and  George  Thomas  Stalman  and  others  (naming  them)  were  Defendants. 
The  Plaintiff  did  not  appear  upon  the  motion,  out  it  being  stated  that  a  replication 
had  been  filed,  since  the  notice  of  motion  had  been  given,  the  Defendant,  on  the  12tli 
of  June,  obtained  an  order,  upon  affidavit  of  service  of  the  notice  of  modon,  that 
the  Plaintiff  should  i»y  the  costs  of  the  application. 
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It  was  now  moved,  on  behalf  of  tiie  Plaintiff,  that  the  order  might  be  discharged 
foriinffalaritT ;  on  the  ground,  that  the  notice  of  motion  had  described  the  first- 
named  Defenoaat  as  George  lliomas  Stalman,  whereas  his  name  as  stated  on  the 
neord  was  Qeorge  Stalman  only.  There  were  other  objections  raised,  [244]  but  the 
one  stated  was  the  foundatioa  of  the  decision. 

Mr.  Femberton,  for  the  motion. 

Mr.  Addis,  coninL 

Thb  Master  of  the  Bolls  [Lord  Langdalel  This  order  was  not  regular, 
because  the  name  of  (George  Thomas  Stalman  is  substituted  in  the  notice  of  motion 
i(x  George  Stalman.  This  is  enough  in  itself  to  decide  this  motion.  If  the  Plaintiff 
kd  appeared  there  would  hare  been  no  diflBculty  in  setting  the  matter  rights  but 
vben  a  party  takes  an  order  on  affidavit  of  service,  he  takes  it  subject  to  every 
nt^eetion  which  can  possibly  be  taken  to  it.  ■ 

It  has  sometimes  occurred,  that  parfcieSj  in  order  to  embarrass  their  adversary, 
kre  not  appeared,  and  at  ^  same  time  have  been  actually  present  watching  the 
proceedings,  in  order  to  discover  some  irregularity,  of  which  tney  might  afterwards 
Uke  advantage. 

Diachaige  the  order  with  costs. 


[246]   Garrod  V,  HoLDEN.   Jul^  23,  1841. 

The  Court  cannot^  under  the  1  W.  4,  c  36,  assign  counsel  or  solicitors  to  pauper 
Defendants  on  the  application  of  the  Plaintiff. 

The  Defendant,  Sophia  Holden,  having  been  taken  by  the  sheriff  upon  an  attach- 
ment for  TOnt  of  answer,  was  on  the  16th  of  April  1841  brought  up,  and  having 
titea  sworn,  pursuant  to  uie  provisiomi  of  the  1  W.  4,  c  36,  that  she  was  unable,  by 
mson  of  poverty,  to  employ  a  solicitor  to  put  in  her  uiswer  to  the  Plaintiff's  bill,  an 
order  was  made,  by  which  it  was  ordered  that  the  Defendant  should  be  turned  over 
to  the  Fleets  and  remain  there  until  she  shoidd  folly  answer  the  Plaintiff's  bill,  dear 
her  contempt,  and  the  Court  should  make  other  order  to  the  contrary.  And  it  was 
referred  to  the  Master  to  certify  whether  the  said  Defendant  was  unable,  by  reason 
of  her  poverty,  to  employ  a  solicitor  to  put  in  her  answef  to  the  Plaintiff's  bill. 

The  Plaintiff  prosecuted  the  reference,  and  obtained  the  Master's  report,  which 
was  in  the  affirmative.  The  Defendant,  however,  refused  to  take  any  steps  in  order 
to  avail  herself  of  the  provisions  of  the  before-mentioned  statute. 

Mr.  Tripp,  on  behalf  of  the  Plaintiff,  now  moved  under  the  second  and  sixth 
niles  of  the  1  W.  4,  c.  36,  e.  15,  that  the  Defendant  might  have  coansd  and  solicitor 
vriffned  to  her,  in  order  that  she  might  be  enabled  to  put  in  her  answer ;  and  that  she 
mi^t  be  brought  to  the  Bar  of  the  Court  on  the  4th  of  August;  and  that  the 
Flamtiff's  clerk  in  Court  midbt  then  attend  with  the  record,  that  the  bill  might  be 
taken  pro  confesso  against  the  Defendant^  unless  in  the  meantime  she  should  put  [^46] 
io  her  answer.  He  cited  Welford  v.  Darnel  (9  Sim.  652),  but  observed  that  the  Lord 
Cbancellor  had  decided  that  the  seventh  rule  of  the  statute  in  question  was  meant 
for  the  benefit  of  Defendants  only.    Waikin  v.  Parker  (1  MyL  &  Cr.  370). 

The  Master  of  the  Rolls  [Lord  Langdale]  having  taken  time  to  consider  the 
provisions  of  the  statute,  refused  to  grant  the  motion  in  the  terms  asked,  but 
ordered  that  a  writ  of  habeas  corpus  should  issue  to  bring  the  Defendant  to  the  Bar 
of  the  Court  on  the  4th  of  August  to  answer  her  contempt,  and  that  the  clerk  in 
Court  for  the  Plaintiff  should  then  attend  with  the  record  of  the  Phuntiff's  bill,  in 
order  to  take  the  same  pro  eonfttso  against  the  Defendant.(l) 


(1)  See  also  WtUiams  v.  Parkinsonj  5  Sim.  74 ;  Atkinson  v.  FUnt,  lb.  77  ;  FiscountM 
Sanuwea  v.  Cooh,  7  Sim.  320. 
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[246]  Upjohn  v.  Upjohn,  /w/y  27,  1841. 

Preliminary  enquiries  had  been  directed  under  the  General  Order  of  the  dth  of  Miy 
1839;  the  sole  Plaintiff  died  before  the  report,  and  before  decree.  Held,  that  & 
Defendant  might  file  a  supplemental  bill  to  have  the  benefit  of  these  enquiries. 

The  testatrix  devised  an  estate  to  Catherine  M.  Upjohn  for  life,  with  remainder 
orer  to  certain  other  parties. 

In  1839  G.  M.  Upjohn,  as  sole  Plaintiff,  filed  her  bill  against  different  partis 
interested  in  the  estate,  and  amongst  others  against  her  husband  Francis  Upjohn,  wbo 
represented  one  of  thfi  parties  mdtled  in  remainder,  praying  tbat  the  trusts  cl  tbe 
will  mi^t  be  earned  into  ezeeution. 

In  November  1839  certain  preliminary  enquiries  were  directed  to  be  taken  before 
the  Master,  under  the  6th  [i247]  General  Order  of  May  1839  (Ord.  Can.  136),  to 
ascertain  the  heir  at  law  and  next  of  kin  of  the  tedatrix ;  and  also  to  ascertain  vlio 
was  the  survivor  of  the  trustees,  and  in  whom  the  legal  estate  of  the  property  tu 
vested,  and  whether  certain  parties  had  married,  and  what  children  they  had. 

Proceedings  were  had  in  the  Master's  office  imder  this  order ;  but  beftffe  an; 
report  had  been  obtained,  the  sole  Plaintiff  died,  and  the  suit  beoune  abated. 

No  decree  had  been  made  in  the  cause. 

A  supplemental  bill  was  then  filed  by  Francis  Upjohn,  one  of  the  Defendants  to 
the  original  bill,  stating  the  proceedings  in  the  original  fiuit,  and  praying  to  have  the 
benefit  of  all  the  proceedings  therein.    It  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr.  S.  Presoott  White  stated  the  circumstances  of  the  can, 
and  observed  that  the  Defendant  in  the  original  suit  had  a  right  to  the  benefit  of  tha 
enquiry  made  under  the  decretal  order  of  November  1839. 

Mr.  Purvis,  for  some  of  the  Defendants^  submitted  whether  it  was  r^;ular  for  a 
Defendant  to  file  such  a  bill  as  the  present,  where  no  decree  had  been  made  in  tin 
original  suit. 

Mr.  Campbell,  for  other  Defendants. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  order  of  November  IM* 
was  for  the  benefit  of  all  the  parties,  and  I  see  no  objection  to  the  decree  now  asked. 
The  General  Orders  in  reference  to  preliminary  [IMS]  enquiries  have  in  practice  beta 
found  veiy  beneficial,  and  the  Court  must  struggle  to  get  over  all  difiiculties,  in  utier 
that  they  may  have  their  full  operation.  (See  Mit^ord  Tr.  p.  72,  79,  4th  ed.,  aad 
Uo^  V.  Jeimes,  9  Ves.  37.) 


£248]  Gbdtith  v.  Blunt.  Jvlif  27,  28, 1841. 

[S.  C.  10  L.  J.  Cfa.  372.   Distinguished,  Piehen  v.  MeMem,  1878,  10  Oh.  D.  368.] 

Bequest  in  trust  to  accumulato  for  all  the  children  of  A.  and  B.  (who  were  linn^ 
equally,  the  shares  of  sons  to  be  vested  at  twenty-five,  and  of  daughtore  at  tiraitT- 
five  or  marriage,  and  if  one  child  only  to  be  paid  at  twenty-five  or  marriage,  fiw 
too  remote. 

The  testatrix,  by  her  will,  gave  her  i>esiduary  personal  estate  to  her  ezeentoi^ 
upon  trust  to  pay  one-third  part  thereof  to  her  nephew  Thomas  Robwt  Dimadak 
and  to  pay  one-third  part  to  her  nephew  Charles  John  Dimsdale,  and  proceedea 
thus : — "  And  as  to  the  remaining  one-third  part'  of  my  said  residue,  upou  trust  tft 

giy  and  make  over  the  same  to  mlliam  Pitts  Dimsdale,  John  Dimsdale,  and  Jo9e[A 
lunt,  and  the  survivors  and  survivor  of  them,  and  the  executors  and  administratM* 
of  such  survivor,  to  be  held  by  them  upon  the  trusts  hereinafter  mentioned  and 
declared  of  and  concerning  the  same ;  that  is  to  say,  upon  trust  that  they  or  he  do  j 
and  shall  lay  out  and  invest  the  same,  in  their  or  his  names  or  name,  in  the  Farlia-; 
mentory  stocks  or  public  funds  of  Great  Britein,  or  at  interest  upon  Grovemment  v| 
real  securities  in  England  or  Wales,  and  do  and  shall  from  time  to  time  alter,  Tarjtl 
and  transpose  die  said  trust  monies  so  to  be  laid  out  and  invested  aa  aforesaid,  H 
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into,  or  upon  other  stocks,  funds,  and  securities  of  the  like  nature  at  their  or  his 
diKnti'oD.  And  I  do  hereby  declare  that  the  said  trustees  or  trustee,  for  the  time 
beiDg,  iball  stand  and  be  possessed  of  and  interested  in  the  said  trust  monies,  and 
tbe  stocks,  funds,  and  securities  in  or  upon  which  they  shall  be  invested,  in  trust 
Ptt]  to  ataumtlate  the  same.  Bad  the  interest  thereof,  and  to  stand  possessed  of  the 
mm  ftnd  the  aocumuhitions  thereof  upon  and  for  the  ends,  intents,  and  purposes 
honiaafter  expressed  and  declared  of  and  concerning  the  same ;  that  is  to  s^,  in 
M  oU  am  stwy  the  chiid  and  duJdren  of  my  Sad  two  nq^tem  Thoma*  StAert 
Dmuak  and  Charies  John  Dimadale,  equally  to  be  divided  between  or  amongst  them, 
if  nore  than  one,  share  and  share  alike,  per  capita  and  not  per  ^irpes,  the  share  or 
Aim  of  such  of  them  as  shall  be  a  son  or  sons,  to  be  an  interest  or  interests  vested 
iihim  or  them,  respectively,  at  his  or  their  aeo  or  respective  a^es  of  hoeitUy-jive  years^ 
nd  the  share  or  shares  of  such  of  them  as  shall  be  a  daughter  or  daughters,  to  be  an 
iaterest  or  interests  vested  in  her  or  them  respectively,  at  her  or  their  age  or 
'  mpeetive  ages  of  twenty-five  ^ears,  or  day  or  respective  days  of  marriage,  with  the 
jnnouB  consent  of  her  or  their  parents  or  guardians,  which  shall  first  happen.  And 
i  there  he  but  one  such  child,  then  to  such  only  child,  hiB*or  her  executors,  adminis- 
tnton,  or  assigns,  absolutely,  to  be  paid  to  such  child,  if  a  son,  on  bis  attaining  the 
vi  twentv-five  years,  or  if  a  daughter,  on  her  attuning  that  age  or  on  her 
Bumge,  with  such  consent  as  aforesaic^  which  shall  first  happen." 

"mrided  always,  uid  my  will  is,  that  if  any  of  the  said  children,  being  a 
diopter  or  daughters,  shall  die  under  the  a^e  of  twenty-five  years,  without  being  or 
ktTiog  been  married,  or  if  any  of  them,  bein^  a  son  or  sons,  shall  depart  this  life 
under  the  age  of  twenty-five  years,  then  and  tn  such  respective  cases,  the  shares  of 
tbe  le^tees  so  dying  as  aforesaid,  shall  go  and  accrue  to  the  survivors  or  survivor  of 
tbe  children  of  my  said  two  nephews,  who  shall  be  entitled  to  the  remaining  part  of 
tbe  add  one-third  part  of  the  residue,  share  uid  share  alike,  and  the  share  or  shares 
nmTing  or  accruing  to  the  survivors  or  survivor  of  the  said  children  shall  be-[2501- 
nme  vested  in  and  be  transferable  to  such  survivors  or  survivor  respectively,  at  such 
tiine  or  respective  times  as  hereiubefore  directed  concerning  his,  her,  or  their  original 
iWe  or  shares,  uid  such  benefit  of  survivorship  and  accruer  shall  extend,  as  w^  to 
tte  ■DTriving  and  aooniing  as  to  the  ori^nal  share  or  shares." 

a  cocticil  ^e  testatrix,  after  reciting  that  she  had  given  the  two-thirds  oi  her 
iwdasry  personal  estate  to  her  nephews,  proceeded  ia  the  following  terms : — "  And 
tbe  other  third  part  I  have  given  among  the  children  of  my  said  two  nephews,  to  be 
ffiuUy  divided  between  them  ai  the  timee  and  in  the  manner  in  my  said  will  directed. 
Kov  I  do  hereby  revoke  the  said  disposition  and  direction,  and  instead  thereof  I 
direct  that  my  said  residuary  personal  estate  shall  be  divided  into  five  equal  parts. 
And  I  give  and  bequeath  two  of  such  five  parts  unto  my  said  nephew  the  Honour- 
tUe  Thomas  Kobert  Baron  Dimsdale,  his  executors,  administrators,  and  assigns,  to 
and  for  bis  and  their  own  absolute  use  and  benefit  I  give  and  bequeath  two  oiher 
«f  socb  five  parts  unto  my  sud  nephew  Charles  John  Dimsdale,  his  executors, 
administrators,  and  assigns,  to  and  for  his  and  their  own  absolute  use  and  benefit. 
Aad  as  to  the  remaining  one-fifth  part  thereof  I  give  and  bequeath  the  same  to  and 
iBoog  the  children  of  my  said  two  nephews,  in  the  same  manner  and  subject  to  the 
Mme  Hmitations  and  conditions  as  directed  by  my  said  will,  with  respect  to  the  third 
(art  thereby  given  to  and  amongst  tbe  said  children  as  hereinbefore  mentioned." 

The  testa^x  died  in  1832.  Thomas  Robert  Dimsdale  and  Charles  John  Dimsdale 
nrvived  her. 

Tbe  Plaintiffs  were  the  only  children  of  Thomas  Bobert  Dimsdale  and  Charles 
Min  Dimsd^e ;  they  were  {^1]  all  under  the  age  of  twenty-five,  and  one,  who  was 
a  dan^ter,  bad  married  with  the  consent  of  her  father.  The  residue  amounted  to 
■ore  than  ^£200,000. 

The  question  was,  whether  &e  gift  to  the  children  ot  Thomas  Kobert  Dimsdale 
and  Charles  John  Dimsdale  was  or  not  too  remote. 

^e  usual  accounts  of  the  estate  having  been  taken,  and  certain  enquiries  made, 
Ae  canse  now  came  on  for  further  directions. 

Ur.  Tinney  and  Mr.  Calvert,  for  the  Kuntifib.  The  trustees  were  to  accumulate 
«d  hcM  the  fund  "  in  trust  for  all  and  every  the  child  and  children : "  here  there 
was  a  valid  vested  gift   The  testatrix  afterwards  uses  tbe  term  "  vested ; "  but  it  is 
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clear  that  she  referred  to  the  time  of  payment ;  for  if  there  was  one  child,  the  whole 
fund  was  to  be  **paid  to  him  at  twenty-five  or  marria^." 

It  appears  from  the  oodioil  that  the  testatrix  thought  she  had  provided  (nly  for 
the  ftflie  of  distribution  ;  she  aa^s:  "I  have  given  amongst  the  children  of  mjBiid 
two  nephews,  to  be  equally  divuUd  between  them  at  the  times  and  in  tiie  manner  ii 
my  said  will  directed.     They  cited  Bkaee  v.  Bvrgh  (2  Beavan,  221). 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  Piggott^  eoiUra,  lor  the  next  of  kin,  eoo- 
tended  that  the  gift  was  too  remote.  They  citeaJMe  r.  SohkuoK  (2  Mer.  363)^  Bm§ 
V.  Sardwide  (2  Beavan,  352). 

Mr.  Girdlestone,  for  the  executors. 

1^2]  Mr.  Tinney,  in  reply. 

TheMastbr  of  thb  Rolls.  I  will  read  over  the  will ;  the  only  question  seenu, 
whether  the  word  "  vested  "  means  "paid." 

JiUif  28.   The  Master  of  thb  Kolls  [Lord  Langdale]  said  that  the  wUlvu 
really  free  from  ambiguity ;  that  the  vesting  was  not  to  take  effect  tall  tven^-five  v  ' 
marriage,  and  that  the  gift  was  therefore  too  remote. 

[262]  Shephkhd  v.  Morris.   {Ex  rdatioM,)  /ufy  28,  1841. 

In  a  bill  for  an  account^  the  Plaintiff,  in  gencr^  terms,  charged  errors  in  tiie  acocnmli 
between  him  and  the  Defendant ;  and  stated,  that  they  appeared  in  a  certain  report 
of  an  aocountant ;  but  the  bill  did  not  state  the  refwrt,  or  specifically  point  (Hit  tb 
errors.  Held,  that  the  Plaintiff  could  not,  on  this  record,  give  evidence  of  tbe 
report^  or  of  such  errors ;  and  that,  notwithstanding  the  Defendant  had  stated  tin 
report  in  his  cross-bill,  and  had  explained  some  of  tne  errors. 

The  Defendant  was  the  commission  agent  of  the  Plaintiff,  and  sold  Roman  cemeot ; 
on  his  account.  The  Defendant^  from  time  to  time,  transmitted  to  the  Plaintal^  who 
lived  ID  the  country,  periodical  aocounts  of  the  sales  and  other  pecuniary  tiansactiuii  i 
between  them. 

The  bill  alleged,  that  such  aocouDts  wen  not  settJed  aooounte  binding  upon  til 
Plaintiff  and  the  Defendant ;  and  the  bill  charged,  that  in  these  periodical  acooant^ 
and  in  the  other  accounts,  kept  by  the  Defendant,  of  the  peoaniary  transacdoni  i 
between  the  Plaintiff  and  the  Defendant,  there  were  varioiis  errors ;  it  also  charge^ ! 
that  in  each  ^ear,  there  were  errors  of  sums  received,  and  not  credited  to  the  aecwul; 
of  the  Plaintiff,  of  [263]  sums  improperly  entered  as  paid  on  account  of  the  Plainti^  I 
and  other  inaccuracies ;  and  the  bill  charged,  that  such  errors  appeared  in  a  report  cf! 
an  accountant  ia  the  Plaintiff's  possession,  and  which  he  called  upon  the  DefmdiBlj 
to  inspect.  The  bill,  however,  did  not  set  out  the  report,  or  otherwise  specificillf 
refer  to  it.  The  Plaintiff  in  fact  objected  to  produce  this  report ;  and  the  Defendai* 
obtained  an  order,  for  a  month's  time  to  answer,  from  the  time  of  the  deposit  <A  tkli 
report  with  the  Plaintiffs  Six  Clerk.   (1  Beavan,  175.)  ; 

The  Defendant  afterwards  filed  a  cross-bill,  stating  the  ropor^  and  various  ezploft-i 
tions  of  the  alleged  errors  in  the  account.  The  Plaintiff,  by  his  answer  to  the  ciM'l 
bill,  abandoned  some  of  these  errors,  and  subsequently  amended  his  origin^  ^\ 
whereby  he  gave  up  many  of  the  errors  allwed  in  the  report;  but  he  did  ni*i 
incorporate  the  report  in  the  amended  bill.  The  suits  were  ordered  to  come  (■; 
together,  and  the  evidence  in  one  suit  was  ordered  to  be  evidence  in  the  other. 

At  the  hearing,  the  Plaintiff  in  the  original  suit  proposed  to  give  the  report  ii 
evidence  in  that  suit ;  and  also  to  give  evidence  of  the  specific  errors  mentioned  is 
the  report. 

Mr.  Girdleatone  and  Mr.  Teed,  for  the  Plaintiff  Shepherd.  The  reason  of  tin 
rule  that  in  opening  an  account,  apedfio  errors  must  be  fule^ed,  is,  in  ordet  that  Um 
Defendant  may  have  notice  of  the  errors,  and  an  opportunity  of  explaining  thea 
In  this  case  the  [264]  rule  does  not  apply.  Here  t^e  Defendant  has  not  only  bad 
notice  of  the  errors,  but  has  actually  stated  the  report  in  his  erosa-faill,  and  by 
of  pretence  and  charge  ^ne  into  and  endeavoiu^  to  explain  t^ese  errors.  He  !« 
seen  the  repor^  and  nas,  in  fact,  had  the  same  notice  of  it,  and  of  the  errors  m» 
tioned  in  it^  as  if  the  report  had  been  set  forth  at  length  in  the  bill  or  in  a  schednk 
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Hr.  Femberton  and  Mr.  Willcock,  for  the  Defendant  Morris,  were  proceeding  to 
Inject  to  the  evidence,  when 

Thz  BIaster  op  the  Bolls  [Lord  Langdale]  said,  I.  am  of  opinion,  that  the 
Pkintiff  most  state  the  specific  errors  on  the  record.  Here  there  is  an  allegation,  that 
there  are  various  errors  empearin^  in  a  certain  report,  which  the  Plaintifi'  caHe  on  the 
Defendant  to  inspect.  The  Plaintiff  however  afterwards  objected  to  the  inspection, 
and  the  Defendant  was  obliged  to  apply  to  the  Court  for  the  special  order  stated,  and 
iftowaids  filed  a  oross-l^  explaining  the  errors  appearing  in  the  report.  The 
fltintiff  pat  in  his  answer  to  tiie  cross-bill,  shewing  that  he  was  satisfied  witii  respect 
to  soma  of  these  errors,  and  he  amended  his  original  bill,  but  did  not  state  on  which 
d  the  errors  mentioned  in  the  report  he  relied,  nor  did  he  make  the  report  a  part  of 
tke  record.  I  am  of  opinion  that  neither  this  report  nor  evidence  of  the  errors 
pointed  out  in  it  can  be  received  in  the  original  suit. 

1^65]  The  Attorney-General  v.  Dulwich  Ck>LLEGS.  Dee.  21,  1840 ; 
Jem.  16,  29,  30,  Juhf  29,  1841. 

[S.  C.  5  Jur.  814.] 

£y  letters  patent,  £.  A.  was  empowered  to  found  a  charity,  consisting  of  a  master  and 
■  spedfiacl  number  of  other  members,  who  were  thereby  created  a  corporation,  with 
power  to  take  certain  lands.  £.  A.  was  empowered  to  make  ordinances  for  the 
Oovemment  thereof  and  for  the  bettor  ordering  of  the  estates.  K  A.  established 
die  chuity,  and  conveyed  the  limds  to  the  use  of  the  master  and  other  members, 
d  the  numbers  specified  by  the  letters  patent,  and  to  no  other  intent  and  purpose 
vbatsoever.  He  afterwards  made  ordinances,  whereby,  amongst  other  things,  he 
added  to  the  number  of  members  specified  by  the  letters  patent ;  and  appropriated 
to  them  a  portion  of  the  revenues  of  the  charity  property.  Held,  that  K  A.  had 
not  the  power  of  creating  additional  members,  or  of  declaring  any  trust  of  the 
property  in  their  favour. 

An  information,  alle^ng  an  abuse  in  the  internal  re^;nlations  of  a  charity  dismissed,  on 
tlie  ground       tney  were  the  poper  subject  for  the  intorference  of  the  special  visitor. 

By  letters  patent,  dated  the  21st  <rf  June  1619,  licence  was  granted  by  King 
Junes  the  First  to  Edward  Alleyne,  for  the  maintenuice  of  poor  men,  women,  and 
Aitdren,  and  the  education  of  the  same  poor  children,  to  found  a  collu;e  in  Dulwich, 
to  endure  for  ever,  and  consist  of  one  master,  one  warden,  four  fellows,  six  poor 
brethren,  sixi  poor  sisters,  and  twelve  poor  scholars,  to  be  maiatained,  educated,  and 
governed,  according  to  such  ordinances  and  statutes  as  be  should  make  in  his  lifetime, 
or  as  the  persons  nominated  by  him  should  make  after  his  death.  And  he  was 
smpowered  to  make  such  ordinances,  constitutions,  and  statutes  for  the  maintenance, 
education,  and  government  of  the  said  master,  warden,  fellows,  poor  brethren,  sisters, 
sod  scholars  as  often  as  need  should  require.  The  college  was  to  be  called  "The 
Coll^  of  God's  Gift,"  and  the  said  master,  &c.,  were  to  be  a  body  corporate,  and  to 
ksre  power  to  take,  to  them  and  their  successors,  for  the  maintenance  of  the  said 
allege,  the  lands  therein  mentioned.  And  licence  was  thereby  granted  to  Edward 
Allc^ne,  to  make  statutes  and  rules  for  the  better  ordering  as  well  of  the  said 
soQ^e,  aa  the  maater,  &c. ;  and  also  of  the  said  lands  uid  the  rents  thereof,  to  remain 
ioK  ever  inviolable,  not  being  re-[256^pi^ant  to  the  king's  prerogative,  nor  contrary 
to  the  laws  of  the  realm,  nor  ecclesiastical  laws  or  constitutions  of  the  Church  of 
Eogland.  And  the  Archbishop  of  Canterbury  was  to  be,  for  ever,  visitor  of  the 
ecJlege,  and  to  have  power  over  the  same,  and  the  persons  therein,  and  to  visit,  order, 
and  punish,  according  to  the  ecclesiastical  laws  of  England  and  such  constitutions  and 
erdinanoes  as  Edward  Alleyne  should  make. 

Porsuuit  to  this  licence,  and  on  the  13th  of  September  1619,  Edward  Alleyne 
established  tiie  college,  and  nominated  the  master,  warden,  four  fellows,  six  poor 
brethren,  six  poor  sisters,  and  twelve  poor  scholara,  to  have  perpetual  auocession 
aecording  to  such  statutes  as  should  be  made. 

Afterwards,  by  a  deed  dated  the  24th  of  April  1620,  Edward  Alleyne  conveyed 
(lie  hmda  in  the  letters  patent  mentioned,  to  the  sole  and  only  use  of  the  master, 
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warden,  four  fellows,  six  poor  brethren,  six  poor  sisters,  and  twelve  poor  scholars,  and 
for  and  to  no  other  intent  and  purpose  whateoerer. 

On  the  29th  of  September  1626,  or  six  years  after  the  endowment,  the  fooDdtf 
established  certain  statutes  and  onlinanoes,  for  the  maintenance,  education,  and 
government  of  the  college;  and  he  thereby  stated  the  qualifications  an.d  duties  vbiefa 
were  to  be  required  from,  and  performed  by,  the  master,  wurden,  fellows,  poor 
brethren,  and  sisters,  and  poor  scholars ;  and  how  the  revenues  were  to  be  distribatoi 

In  framing  these  statutes,  he  seemed  to  have  oonaidered,  that,  in  some  respects, 
he  was  at  limrty  to  vary  the  oorporation  and  foundation  which  he  had  establi^ed ; 
and  he  appointed,  that  there  should  be  [267]  six  ohaonters  for  music  and  singing 
in  the  chapel,  who  should  be  called  and  esteemed  junior  fellows,  every  one  of  them  to 
have  his  voice,  as  the  four  senior  fellows  had ;  six  assistants  touching  the  ordering  of 
the  college,  and  the  rents,  revenues,  and  profits  thereof ;  and  thirty  members.  And 
desiring  that  a  proportion  of  the  poor  brethren  and  sisters  should  be  chosen  cot  of 
each  of  the  parishes  of  St.  Botolph  without  Bishopsgate,  St.  Saviour's  in  Southwark, 
and  the  parish  now  called  St.  Luke's,  he  directed  the  two  churchwardens  imm  each 
of  those  parishes  should  for  ever  be  the  assistants  of  tbe  master,  warden,  and  fellows 
for  the  governing  thereof ;  and  further,  that  the  churchwardens  and  vestry  of  tboae 
parishes,  should  respectively  make  choice  of  ten  poor  persons,  i.e.y  five  poor  men  utd 
live  poor  women  in  each  parish,  to  be  the  members  of  the  college,  and  to  be  admitted 
by  them  into  the  almshouses  in  London,  that  from  thence  they  might  be  admitted 
into  the  odlega,  as  places  should  fall  void ;  and  be  directed  the  mode  of  choosing  tbe 
poor  brethren  and  sisters,  out  of  those  members,  by  lot,  and  for  making  a  payment  to 
the  poor  men  or  poor  women  drawing  a  blank  lot ;  and  he  ordered  to  be  paid  to  eaefa 
of  the  chaunters  a  certain  annual  sum,  and  a  share  of  the  surplus  annual  revenue;  to 
each  of  the  thirty  members  intended  to  be  so  appointed,  a  weekly  payment  of  3d.,  a 
gown  once  in  two  years,  and  a  proportion  of  tbe  surplus  annual  revenue. 

The  same  Edward  Alleyne  by  his  will,  dated  the  13th  of  November  1626,  gt™ 
certain  specific  bequeste  to  the  college ;  and  directed  his  executors,  within  two  yean 
after  his  death,  to  ouild  ten  almshouses  in  the  parish  of  Sb.  Botolph  without  Bi^ops- 
gate,  for  ten  poor  people  of  that  parish,  to  be  members  of  the  college,  and  likeviH 
ten  other  houses,  in  St.  Saviour's  parish,  for  other  ten  [268]  poor  people,  to  be  likewise 
members  of  the  college ;  and  having  made  a  further  memorandum,  dated  20th  d 
November  1626,  whereby  he  confirmed  two  leases  to  the  college,  he  died  on  the  36th 
of  December  in  the  same  year. 

The  founder  having,  by  his  statutes  and  ordinances,  and  by  his  will,  given  dim- 
tions  which,  if  followed,  would  have  altered  the  constitution  of  the  foundation,  and 
the  estates,  with  which  he  had  endowed  the  college,  being,  as  it  would  appw, 
insufficient  for  all  the  purposes  he  contemplated,  and  moreover  his  assets  beiif 
insufficient  to  provide  ^ound,  and  build  the  almshouses  which  he  had  directed  to  h 
built,  a  bill  was  filed  m  this  Court  by  the  rectors,  churchwardens,  overseers,  and 
certain  parishioners  of  St.  Botolph,  against  the  college  and  the  surviving  ezecatw 
of  the  founder,  praying  discovery  and  relief.  In  their  answer  to  this  bill,  the  w- 
poration  alleged,  that  the  lands  amortised  to  the  corporation  were  but  suffident  to 
bear  the  charge  cmF  the  first  foundation,  uid  ohai^;e8  thereto  incident,  which  the  fbaoder 
had  omitted  to  provide  for ;  so  that  the  latter  addition  of  six  cfaauntera  and  thutr 
almspeople  of  tiie  t^ree  parishes  could  not  be  maintained  by  the  revenues ;  for  wbint 
cause,  and  also  for  that  the  new  addition  to  the  corporation  was  not  warrantable  1^ 
law,  they  thought  they  were  not  compellable  bylaw  or  equity  to  part  with  any  partoftlie 
college  revenues  for  the  finding  of  six  chaunters,  or  the  relief  or  maintenance  of  tbe 
thirty  almsfolk.  And  the  surviving  executor  stated  the  assets  be  had  received,  and 
the  payments  he  had  made,  and  that  he  was  content  to  charge  himself  with  tbe 
remainder  in  his  hands  (which  was  ;£120)  towards  building  the  almshouses  in  Sl 
Botolph's.  That  he  thought  the  sum  sufficient,  and  had  offered  therewith  to  build 
the  almshouaes,  if  the  parish  would  provide  the  [269]  land,  but  the  parish  ratbff 
desired  to  have  the  money  for  the  benefit  of  the  poor,  by  some  other  charitable 
employment,  than  to  have  the  almshouses  built,  unless  the  allowance  for  U>e 
maintenance  of  the  poor,  according  to  the  ordinances,  could  be  had ;  and  which  coold 
not  be,  for  the  reasons  aforesaid.  And  he  stated  himself  to  be  ready  to  prove,  that 
£130  was  the  uttermost  that  the  personal  estate  would  produce  for  the  building  <f 
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the  almahouses  required  by  the  bill.  In  this  suit,  it  was  ordered,  by  consent,  that 
the  DefendftDt,  tbe  execator,  should  pay  to  the  Plaintiffs  the  sum  of  £120,  upon 
security  to  be  giren  by  tbe  pBrish  that  the  sune  diould  be  duly  employed.  And  it  was 
ordered,  that  if  any  new  addition  of  estate  should  come  to  the  colleg^  or  there  should 
thereafter  be  an  overplus  of  value  in  the  college  revenue,  then  the  Defendant  should 
be  liable  to  apply  such  increase  to  tbe  additioneJ  charities  of  the  founder,  as  the  Court 
should  think  fit  to  direct ;  and  upon  payment  of  the  £120  to  the  parish,  the  executor 
was  to  be  discharged  from  the  bequest 

At  a  subsequent  period,  some  disagreement  having  arisen  among  the  members  of 
the  college,  the  visitor  (Gilbert  Sheldon),  the  Archbishop  of  Canterbury,  by  his 
orders,  dated  the  16th  of  July  1664,  ordered,  that  the  college  should  consist  of  one 
master,  one  warden,  four  fellows,  six  poor  brethren,  six  poor  sisters,  twelve  poor 
scholars,  and  certain  servants,  all  which  persons  were  to  be  in-members  dwelling 
wiUiin  the  college,  and  certain  servants,  who  were  not  to  be  entertained  as  in-mem- 
bers, but  to  be  servants  at  large.  And  moreover,  that  there  should  be,  as  the 
statutes  ordained,  six  assistants  and  thirty  poor  people,  pensioners  of  the  college,  who 
were  to  be  oat-members.  And  the  orders  contuned  several  r^j^lations  respecting 
the  master,  warden,  and  fellows,  the  chapel,  tbe  school,  the  estates,  and  the  disposition 
of  die  revennes.  The  ordinances  were  en-[260]-forced  by  injunction  of  the  archbishop, 
dated  the  9th  of  October  1667. 

In  the  month  of  December  1724  William  Wake,  the  then  Archbishop  of  Cante^ 
buiT,  made  various  orders  respecting  the  school  and  other  matters;  and  the  I7th 
Order,  after  reciting  it  to  be  very  clear  that  the  founder  never  had  any  power  or 
authority  in  law  to  appoint  any  such  assistants  (as  were  mentioned  in  the  statutes) 
at  all,  or  to  enlarge  the  number  of  his  fellows  beyond  four,  so  that  what  was  done  by 
him  in  that  respect  was  contrary  both  to  the  charter  of  incorporation  and  deed  of 
uses,  nevertheless,  out  of  regard  to  what  was  done  by  him,  and  for  the  other  reasons 
in  the  order  mentioned,  the  visitor,  as  far  as  it  was  competent  to  him,  flowed  that 
three  churchwardens  might  continue  to  act  as  assistants,  and  have  the  usual  allowances, 
in  proportion,  out  of  the  revenue  belonging  to  the  foundation. 

It  appeared  that  the  churchwardens  were  not  satistied  with  this  injunction,  and 
instead  of  complying  with  it,  threatened  legal  proceedings  to  compel  the  college  to 
admit  them  to  act  as  they  had  before  done ;  and  this  being  communicated  to  the 
visitor,  he  made  an  order,  dated  the  1st  of  February  1726,  to  the  effect,  that  being 
not  willing  to  engage  them  in  the  trouble  and  charge  of  law,  he  left  the  college  at 
htwrty,  notwithstanding  the  injunction,  if  they  should  think  it  more  for  the  benefit 
of  the  society,  to  admit  the  whole  number  of  assistants  to  discbarge  the  trusts 
committed  to  them  by  the  statutes,  and  to  receive  the  usual  allowances  for  the  same ; 
titoogh  the  visitor  was  still  of  opinion,  that  the  founder  did  not  intend  that  their 
namber  should  be  so  great  as  to  equal,  and  in  some  cases  to  overbalance,  the  whole 
foundation,  and  that  he  had  no  power  to  appoint  any  allowances  to  be  made  to  them, 
SDV  more  than  to  the  [261]  junior  fellows,  out  of  the  revenues  before  settled  upon  the 
cofl^e,and  that  therefore  what  was  done  in  pursuance  of  any  such  appointment,  was 
done  in  manifest  diminution  of  the  just  rights  and  interests  of  the  same. 

Some  time  after  the  date  of  this  order,  the  Attorney-General,  at  the  relation  of 
Samuel  Higgs  and  others,  filed  an  information  against  the  college  and  the  Arch- 
bishop of  CSnterbury,  stating,  that  the  churchwardens  of  the  three  parishes  had  been 
prevented  from  acting  as  assistants  to  the  members  of  the  college,  and  praying 
that  they  might  be  restored  to  the  office  of  assistants  to  the  college,  and  to  the 
exercise  and  enjoyment  of  the  powers  given  by  tbe  statutes.  On  the  4th  of  April 
1728  Lord  Ein^  by  his  decree,  declared  that  the  founder  could  not,  by  his 
ordmances  and  statutes  of  the  29th  of  September  1626,  add  any  persons  to  the 
eotporation,  or  make  any  new  person  a  member  of  the  body  corporate ;  but  that 
he  could  appoint  assistants  to  the  corporation.  And  he  therefore  ordered,  that  tbe 
churchwardens  and  their  successors  should  be  admitted  to  be  assistants  to  the 
ecrporation,  according  to  the  ordinances,  and  be  quieted  in  the  possession  thereof ; 
but  the  order  was  to  be  without  prejudice  to  the  archbishop's  right  of  visitation,  or 
of  any  application  to  be  made  to  him,  to  correct,  alter,  or  amend  any  of  the  said 
ordin^ces,  or  to  any  correction,  alteration,  or  amendment  that  the  arohmshop  might 
lawfully  make  or  ordain. 
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After  this  decree,  and  by  an  order  made  by  the  archbishop  on  the  22d  <^  Jun 
1729,  it  appears  that  both  the  college  and  the  churchwardens  were  deairout  that 
alleged  oUigation  of  the  college  to  pay  the  pensions  to  the  churchwardeni,  ior 
use  of  the  poor  of  their  respective  parishes,  should  be  legally  deter-£Sr"  ' 
and  in  order  that  Uie  college  might  be  at  libertv  to  try  the  ciuestion,  as  if  . 
of  the  Archbishop  Sheldon  bad  not  been  made,  the  then  uchbishop  (Wake)  lu 
the  same  order.  But  the  question  ires  not  tried,  and  the  order  has  not  anot 
acted  upon.  The  non-payment  of  any  pension  to  the  out-membets  appears  to: 
been  acquiesced  in  up  to  the  time  when  the  Commissioners  concerning  charities  i 
their  report,  under  the  1  &  2  W.  4,  c.  34,  in  which  they  su^ested,  that  the 
members  of  the  college  were  receiving  a  larger  share  of  its  surplus  annual 
than  was  given  by  the  statutes,  ov  intended  oy  the  founder ;  and  submitted 
coTisideration  of  the  Attorney-General,  whether  the  opinion  of  a  Couit  of 
should  not  be  taken,  oa  the  propriety  of  extending  the  charity  to  suoh  a  dep 
in  suoh  a  manner,  as  might  bia  deemed  most  expedient. 

The  present  information  was  filed  by  the  Attorney-General,  in  the  month  of  • 
1836,  under  the  2  W.  4,  c.  67,  ex  ^eio  and  without  a  relator ;  and  it  alleged, : 
that  the  thirty  members,  referred  to  in  the  ordinances,  were  essential  to  the  ezis' 
of  the  corporation ;  and  that  their  rights  were  not  bound  by  the  decree  of 
King,  pronounced  in  the  year  1728;  2dly,  That  the  revenues  of  the  ooUe 
greatly  increased  (NOTS. — The  gross  revenue  was  now  about  £8000),  and  the  i 
each  member,  so  greatly  exceeded  the  benefits  contemplated  by  the  founder,  ao 
be  inconsistent  with  the  real  objects  of  the  founder's  bounty ;  and  that  some  - 
tion  ought  to  be  made,  either  in  the  maintenance  to  be  afforded  to  the  poor 
and  sisters,  or  in  the  rules,  now  in  force,  for  their  election  :  3dly,  That  not  o 
the  shues  of  the  several  members  greater  than  was  intended  by  the  founder,  bo 
reason  of  the  [263^  shares  provided  by  the  founder  for  the  six  chaunters  and 
members,  being  withheld  from  them,  and  divided  between  the  other  mfflnbMs 
college,  suoh  other  members  not  only  received  more  than  they  wen  inter  ^ 
receive,  but  something  which  they  were  enressly  intmded  not  to  receive, 
was  further  charged,  that  the  interests  of  the  twelve  poor  scholars  had  been 
neglected :  that  large  balances  of  the  college  funds  nad  been  occasionally 
hand  by  the  warden  :  and  that,  under  such  circumstauces,  it  had  become  nt 
and  expedient,  that  {nroper  directions  for  the  regulation  ai  the  cdkfge  should  be  j 
by  this  Court 

This  information  prayed,  that  it  might  be  declared  who  were  entitled  to  parttc 
in  the  funds  and  revenues  of  the  college ;  that  Uie  charity  ought  to  be  extended] 
greater  number  of  objects ;  that  directions  might  be  given  for  carrying  into 
charitable  punxwes  of  the  funds,  and  for  securing  to  the  scholars  ol  the  • 
benefits  intended  for  them,  and  t^at  the  numbers  of  the  scholars  might  be  ii 
That  it  might  be  referred  to  the  Master,  to  inquire  what  alt^ationa  would 
in  the  regulations,  now  in  force,  as  to  the  residenee  of  the  monbers,  or  othc 
to  the  government  of  the  college.    That  directions  might  be  given  for  the  apj 
ti«>n  of  the  revenues  according  to  a  scheme  to  be  settled,  and  that  in  sett 
mhtoDe  reffod  might  be  had,  not  only  to  the  statutes  and  udinaneeB,  but  also 
w..'.  fA  the  founder. 

It  did  not  appear  that  any  application  had  been  made  to  die  special  visitorl 
J^f*.%'Mhop  of  Canterbury)  on  the  subject  of  the  matters  complained  of 

(Ml]  His  grac^  by  his  answer  to  this  informataoo,  stated  "that  findii 
fu  Mi/PWA  to  the  See  of  Canterbuiy,  that  the  practice  and  umm  as  to  the 
tfti>vA  *A      miA  Milage,  and  the  discharge  of  their  respective  dntaea  by  the  i 
uMtut^nt  Uinr*^  had  ctmtinaed  during  two  centuries,  win  little  w  no  vaxiatic 
tHk<-iujf  Wj      ^ymplaint  or  representation  bron^^t  bdbre  him  as  viator,  ~ 
m^ijU/,  unA  deemed  it  necessary,  as  such  visitor,  to  ordinate  any  pro 

Ut.i-  puiy^  ijf  altering  the  mode  in  which  the  said  ooUc^  had  been 
*/m/iu*Ha/i    'J  Ut  W  was  desirous,  that  the  said  college  shonld  be  so  r^;ulat 
t>f  n'AtiUKu:k     i>-yi>t^jifrijiiud  and  distributed  amongst  toe  seraal  members  the 
UjiXlit  Unt*i  iu*jiA  tv  Ujjc  advantage  of  the  said  charity,  and  migfatbe  most  in  coi 
^'xtAt  Kiuc  uriMt^Mi  *A      ^Mrioer.   And  whilst  he  efauaed  to  himsdf  mud 
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ArefalHsIiops  of  Canterbury,  such  powers  and  authorities  over  the  admiDistratiou  of 
tbe  said  college,  as  were,  by  the  said  letters  patent,  conferred  upon  them  as  visitor 
dimof,  he  was  willing  that  any  defeots  which  mieht  be  found  to  exist  in  the  adminis- 
bttion  of  the  said  college,  might  be  remedied  and  supplied,  and  that  an^  new 
repiUtions  for  the  better  government  ther«>^  in  conformity  with  the  intentions  of 
the  foander,  might  be  introduced,  by  and  under  the  direction  of  this  honourable 
Court;  and  that  he  was  ready  to  concur  in  all  necessuy  proceedings  to  that  end." 

The  Defendants,  the  master,  warden,  fellows,  brethren,  sisters,  and  scholars  of  the 
eoUege,  by  their  answer  submitted,  that  those  parts  of  the  statut-es  whereby  Edward 
AUeyne  professed  to  appoint  six  chaunters  or  junior  fellows  and  thirty  additional 
■embers,  and  to  give  to  such  six  chaunters  and  thirty  additional  members  any 
portion  of  the  revenues  of  the  college  estates,  were  void :  that  the  revenues  of  the 
eB{266}-tates  were  duly  appropriated  for  the  benefit  of  the  members  of  the  college ; 
tbtt  if  any  regulations  were  necessary,  they  ou^ht  to  be  made  by  the  visitor ;  and 
dut  the  interference  of  this  Court  was  not  required. 

The  case  was  argued  by 

Hr.  Kindersley  and  Mr.  Blunt,  in  support  of  the  information. 

Mr.  Pemberton,  Mr.  G.  P.  Cooper,  and  Mr.  Teed,  on  behalf  of  the  college. 

Hr.  Cockerell,  for  the  Arofabishop  of  Canterbury. 

Hr.  Oudlestone,  Mr.  Tomer,  Mr.  Jemmett,  and  Mr.  E.  ^rker,  for  other 
puties. 

The  effect  of  the  arguments  is  stated  in  the  judgment  of  the  Court. 

The  following  authorities  were  referred  to ;  Attome^General  v.  Middldm  (2  Ves. 
•en.  327),  AttorMy-Gmmd  v.  Price  (3  Atk.  108),  Attomep-Cfeneral  v.  The  Oovemors  of 
the  FmmdUng  Hospital  (2  Ves.  jun.  41),  Aitomey-Gmeral  v.  The  Master  of  Brentwood 
School  (I  Myl.  &  K.  376),  £x  parte  Serkhampstead  Sdiod  (2  Ves.  &  B.  134),  Attmney- 
Qtiural  V.  Crook  (1  Keen,  121),  AUonteif-Genend  v.  Smithies  (1  Keen,  289,  and  2  Myl. 
tt  Cr.  136),  59  O.  3,  c.  91,  1  &  2  W.  4,  c  34,  2  W.  4,  o.  67,  and  Shelford  on 
Kntmain. 

Jwfy  29.  The  Master  of  the  Rolls  [Lord  Luigdale]  (after  stating  the  circum- 
itaooBs  of  the  case)  said,  [266]  The  principal  points  contended  for,  on  behalf  of  the 
Attomey-Qeneral,  are,  firsts  That  by  the  foundation,  a  trust  was  created  for  charitable 
purposes,  beyond  the  maintenance  of  the  colle^,  and  the  objects  stated  in  the  charter ; 
tad  2dly,  That  the  interference  and  authontv  of  the  Court  is  required,  for  the 
astablishment  of  such  internal  r^ulations  of  the  coUe^  as  may  best  contribute  to 
promote  the  founder's  object. 

As  to  the  first,  it  is  argued,  that  the  object  of  the  trust,  was  not  only  to  establish 
ud  maintain  the  college,  out  also  to  promote  and  carry  into  effect  other  charitable 
purposes,  by  means  of  the  college :  that  a  portion  of  the  revenues  was  not  intended 
to  be  applied  for  the  benefit  m  the  members  of  the  first  foundation,  but  for  the 
benefit  <n  other  objects  of  the  testator's  bounty;  and  that  such  portion  of  the 
imones  ought,  in  execution  of  the  trus^  to  be  applied  by  the  corporation  for  the 
lenafit  of  those  other  objects.  It  is  admitted,  in  argument,  that  the  founder  could 
lot  liter  the  corporation,  or  engraft  new  members  upon  it ;  Imt  it  is  insisted  upon, 
that  tiiere  was  a  trust  to  maintain  the  thirty  persons  who  were  intended  to  be 
KwmberB,  or  poor  men  and  women  who  were  not,  or  could  not  be  made  members  of 
tte  corporation ;  and  that  this  Court  ought  to  execute  that  trust,  and  approve  of  a 
scheme  for  that  purpose,  and  for  the  regulation  of  the  school.  If  there  be  any  such 
tnist  it  ou^ht  to  be  executed  here ;  but  the  letters  patent  authorised  Edward  Alleyue, 
for  the  maintenance  of  poor  men,  women,  and  children  to  found  a  college,  to  consist 
<rf  certain  specified  persons  only ;  and  it  is  manifest,  that  they  were  the  poor  men, 
women,  and  children  to  be  maintained,  and  the  poor  children  to  be  educated ;  the 
^oerality  of  the  first  expression  is  limited  by  the  description  and  enumeration  which 
umnediatdy  follows. 

CUT]  Fnrsiuuit  to  the  licence,  the  college,  comistine  of  the  persons  so  described 
ud  ennmerated,  iraa  established.  The  corporate  boay,  thus  established,  became 
ntitled  to  aoqaire  property,  pursuant  to  the  licence ;  and  tiie  founder  conveyed  the 
lands  mentioned  in  the  licence,  to  the  sole  and  only  use  of  the  master,  warden,  four 
fellows,  six  poor  brethren,  six  poor  sisters,  and  twelve  scholars,  and  their  successors, 
and  to  and  for  no  other  intent  and  purpose  whatsoever.    And  I  am  of  opinion  that 
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the  college,  being  thus  estAblisfaed  and  endowed,  punuaot  to  the  licence,  the  foniidcT 

was  not  entitled,  by  statutes  purporting  to  be  made  under  the  licence,  or  by  will,  to 
make  any  alteration  in  the  constitution  of  the  college,  or  to  divert  the  revenuea  of 
the  estates,  with  which  he  had  endowed  the  college,  to  any  other  purpose.  Tb« 
lands  were  conveyed  to  the  use  of  the  college,  and  it  was  not  competent  to  tba 
founder,  afterwards,  to  subject  the  same  lancb  to  any  trust  for  other  persona  a 
purfKraes.  The  object  of  the  foundation  was  to  maintain,  educate,  and  goveni  tbe 
specified  and  enumerated  members  of  the  college,  according  to  such  orainanoes  y 
should  be  made.  The  endowment  was  for  the  sole  use  of  the  same  n^emben,  and  the 
ordinances,  por^rting  to  direct  the  application  of  any  part  of  the  revenues  tooUn 
purposes,  were  invalid.  After  the  endowment,  the  founder  was  no  longer  owner  of 
the  property : — ^no  longer  at  liberty  to  ohuige  his  intention ; — having  devoted  the 
property  to  one  purpose,  the  wish  which  he  seems  to  have  entertained  (when  he  mida 
the  statutes  and  his  will)  could  not  be  accomplished;  and  the  Attorney-General  or  the 
churchwardens  of  the  parishes  cannot  successfully  allege,  that  the  college  or  the 
members  of  the  college,  have  something  which  they  were  not  intended  to  have, 
because  they  are  entitled,  under  the  endowment,  to  something  which  the  foonder 
[268]  afterwards,  and  when  it  was  too  late,  desired,  but  had  not  the  power  to  Uke 
from  them. 

I  am  of  opinion  that  no  trust  was  created,  either  for  the  persons  whom  the  foonder 
desired  to  make  members,  or  for  the  purposes  of  general  charity.  What  was  giva , 
by  the  endowment  was  given  for  the  use  o£  the  college,  and  for  no  other  use;  audi 
except  for  the  education  of  the  poor  scholars,  no  specific  duties  were  imposed  apos 
the  members  of  the  corporation.  If  additional  property  had  been  given  to  the  coll^ 
by  the  testator's  will,  toe  question  whether  such  additional  property  was  accepted,  or 
made  subject  to  any  particular  trust  would  have  arisen ;  but  it  does  not  appear  thit 
the  college  received  anything  under  the  will. 

The  other  question  is,  whether  there  is  any  such  abuse  in  the  internal  regnlatim 
of  the  college,  or  in  the  distribution  or  application  of  its  revenues,  as  to  make  it 
necessary  or  proper  for  the  Court  to  interfere ;  and  I  am  of  opinion  that  there  is  not 
There  is  a  special  visitor  appointed  by  the  founder,  and,  looking  at  the  several  cbargei 
contained  in  the  information,  it  does  not  appear  to  me  that  there  is  anything  oat- 
plained  o(,  which  may  not  (even  if  the  complaint  be  well  founded)  be  regulated  ^ 
the  visitor,  who  does  not  refuse  to  act  for  himself,  although  he  is  willing  to  concur  ii 
all  necessary  proceedinss  for  introducing  such  regulations  as  this  Court  may  direct 

At  the  hearing  of  nhe  information,  a  question  was  raised,  whether,  having  n^pid 
to  the  nature  of  uie  case,  the  alleged  gnmnds  of  oom|^nt,  and  the  relief  aued,  the 
Attorney-General  had  authority  to  sue  in  the  f<Hnn  here  adopted.  It  is  nnneoeaivr ! 
for  me  to  ^ve  any  opinion  upon  that  question,  because,  as  it  appears  to  me  [96lp 
that  there  is  no  trust  to  be  executed  in  this  Cotul^  and  no  occasion  to  resort  to  tha 
Court  for  internal  regulation  of  the  charity,  this  information,  independently  of  ds 
question  of  auUiority,  must  be  dismissed. 


£269]   Page  V.Adah.   March  11,  13^  July  30,  lUl. 
[&  C.  10  L.  J.  Ch.  407 ;  5  Jur.  793.    See  MorUy  v.  Cook,  1842,  2  Hare,  110.] 

A  testator  gave  his  real  and  personal  estate  to  A.,  subject  to  the  pavment  d  Ui 
debto  and  certain  annuities,  and  appointed  him  executor.  Hcdd,  that  A.  eaiA 
make  a  good  title  to  tiie  real  estate,  without  the  concurrence  of  the  annuitants,  ud 
that  a  purchaMr  from  A.  was  not  bound  to  see  to  the  application  of  the  purduee- 
money.    Held,  also,  that  the  objection  was  one  of  title,  and  not  of  conveyance. 

Freehold  and  leasehold  estate  was  devised  to  A.,  subject  to  the  payment  of  debts  utd 
annuities.  A.  sold  the  real  estate.  The  purchaser  insisting  that  the  annuilanti 
ought  to  concur,  filed  a  bill  against  the  vendor  for  a  specific  performance. 
vendor's  answer  admitted  the  sufficiency  of  the  personal  estate  to  pay  the  debts:— 
that  they  had  all  been  paid  since  .the  cfmtract,  and  that  the  sale  had  not  been  nude 
for  the  specific  purpose  of  satisfying  the  debts.   Hdd,  that  these  circumstanoei  did 
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not  Tftiy  the  rule  as  to  the  liability  of  the  purchaser  to  see  to  the  application  of  the 
parcbase-money,  and  that  he  was  bound  to  complete. 
By  oonditions  of  sale,  all  objections  to  the  title  were  to  be  taken  within  twenty-eight 
days  from  the  delivery  of  the  abstract^  which,  if  not  removed  within  fourteen  days,  the 
vendor  was  to  be  at  liberty  to  annul  the  contract,  on  payment  of  the  deposit,  but 
without  costs.  The  purchaser  having  made  an  objection  which  was  not  removed, 
the  vendor  eave  notice  to  annul  the  contract.  The  objection  being  held  valid,  the 
Court  oonsiaered  the  vendor  entitled  to  avail  himself  of  the  condition ;  but  vaa  oi 
opmxm  that  if,  in  giving  the  notice  to  annul,  the  Defendant  had  sought  improperly 
to  escape  from  the  perf(»mance  of  a  duty  which,  by  the  nature  of  the  contract,  he 
was  hound  to  perform,  it  wonld  have  been  invalid. 

This  was  a  bill  for  specific  performance,  filed  by  a  purchaser  against  Sir  Charles 
Adam,  the  vendor. 

Sir  C.  Adam  corned  under  the  will  of  his  brother  William  G.  Adam,  Esq.,  the 
late  Accountant-General,  by  which  he  gave  and  devised  to  the  Defendant,  "  but 
under  the  burdens  and  payments  thereinafter  imposed  and  directed  to  be  made,"  all 
his  real  and  personal  estate ;  and  he  proceeded  as  follows : — "  And  it  is  hereby 
exprcBsly  declared  that  these  presents  are  granted,  with  and  under  the  burdens  am 
mditieiu  /otiounn^,  r2701  viz. :  1st.  Thai  the  mid  Sir  C.  Adam  and  his  foresaids  shaU  pay 
<U  nyjiut  atul  Urn^  dmts  and  funeral  esgtmses,  and  aU  such  gifts  and  legacies  as  I  have 
kenby  made  or  left,  or  may  make  or  leave  by  any  deed  or  other  writing  expressive 
of  my  meaning. 

2dly.  That  the  said  Sir  Charles  Adam  shall  pay  to  Mary  Eliza  Loch,  daughter  of 
^Villiam  Loch  of  the  Bengal  Qvil  Service,  deceased,  an  annuity  of  £300,  to  oe  paid 
quarterly  for  the  term  of  her  life,  and  to  be  secured  in  manner  hereinafter  directed, 
unless,  upon  being  married,  she  shall  prefer  (the  preference  to  be  declared  or  written 
ex  months  after  her  marriage  by  writing  signed  by  herself)  to  give  up  the  annuity, 
and  to  take  instead  the  sum  of  £4000,  to  be  settled  upon  her  marriage,  as  hereinafter 
directed,  in  which  case  the  said  annuity  shall  cease ;  but  so  long  as  the  said  annuity 
•ball  continue,  it  shall  be  paid  to  her  for  her  sole  and  separate  use,  and  free  from  the 
debts  and  JIM  mariii  of  her  husband,  and  shall  be  secured,  in  suoh  manner  as  the  said 
Sir  G.  Adam  and  his  foresaids,  widi  the  advice  of  James  and  John  Loch,  the  said 
Uuy  Eliza  Loch's  uncles,  or  the  survivor  of  them  shall  think  best.  And  if  the  said 
3Isry  Eliza  Loch  shall  elect  to  have  the  sum  of  £4000,  in  lieu  of  the  annuity  of  £300, 
it  is  my  will  and  intention  that  that  sum  shall  be  settled  upon  her  marriage  as 
follows :  The  principal  to  be  vested  in  trustees,  and  the  interest  to  be  paid  to  the 
•aid  Mary  Eliza  Loch  during  her  life,  for  her  sole  and  separate  use,  and  free  from 
tiie  debts  and  jus  Tnariti  of  her  husband  ;  and  after  her  death  to  her  husband  during 
his  life ;  after  the  death  of  them  and  the  survivor  of  them,  the  principal  ;to  be  held 
)iy  the  trustees  for  the  benefit  of  the  children  of  the  marriage,  in  equal  shares,  who, 
being  sons,  shall  attain  the^e  of  twenty-one,  or,  bein^  daughters,  shall  attain  that 
age  or  be  married  :  unless  [271]  there  be  but  one  child,  in  which  case  the  said  sum  of 
£4000  shall  be  reduced  to  £3000,  the  £1000  becoming  part  of  the  residue  of  my 
flstate :  the  interest,  until  jiayment  of  the  principal,  to  be  paid  to  the  children  in 
equal  portions.  My  objeot  is  to  provide  for  the  said  Muy  Sliza  Loch,  her  husband, 
uid  her  children ;  out  if  she  should  not  have  any  children,  or  they  should  all  die 
under  the  age  of  twenty-one  years,  being  sons,  or  under  the  age  of  twenty-one  and 
onmarried,  being  daughters,  then  I  mean  the  money  to  revert  to  my  own  immediate 
&m)ly.  And  I  direct  the  settlement,  if  any,  to  be  made  in  such  manner  and  form, 
sod  the  money  to  be  secured,  till  paid,  in  such  manner  as  my  said  brother  Charles, 
after  advising  with  James  Loch  and  John  Loch,  or  the  survivor,  shall  think  best ;  in 
the  belief  that  it  will  be  more  a^eeable  to  my  said  brother  Charles  to  have  their 
assistance :  but  I  wish  his  convenience  and  t^e  state  of  his  affairs  to  be  consulted, 
knowing  that  he  will  do  everything  to  carry  my  wishes  into  efiect.  And  I  should 
Kcommend  the  settlement  to  contain  the  provisions  usually  in  English  marriage 
seltlemente  of  this  sort ;  but  I  leave  this  to  my  said  brother  Charles,  as  knowing  my 
objects  and  wishes,  and  not  bestowing  any  power  upon  any  other  person  or  upon  any 
Cmut  of  law  or  Equity  to  interfere  in  any  respect. 

3dly.  That  the  said  Sir  Charles  Adam  shall  pay  an  annuity  of  £200  to  my  said 
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four  UDmarried  nieces,  Clementina,  Louisa,  Mary,  and  Jane,  to  be  paid  to  iJbm 
quarterly,  so  long  as  they  live  and  are  unmarried,  in  equal  portions ;  and  in  the  erent 
of  any  of  tbem  being  married,  or  dying,  her  share  to  be  paid  to  those  remaimng 
unmarried,  in  equal  portions,  and  the  whole  to  the  unmarried  survivor.  The  aoDuity 
to  be  secured  in  such  way  as  the  said  Sir  C.  Adam  and  his  foresaids  shall  think  but, 
knowing  that  he  will  take  care  that  it  be  done  effeobually. 

[2T2]  4thly.  That  the  said  Sir  Charles  Adam  shall  pay  an  annuity  of  3b.  to 
Mrs.  Jane  Burt"   The  testator  appointed  Sir  C.  Adam  nis  sole  and  univOTsal  Itpiet, 

The  testator  died  in  1639 ;  ana  the  Defendant^  Sir  C.  Adam,  who  was  his  mthtr 
and  heir  at  law,  proved  his  wilL 

In  July  1839  the  Defendant  advertised  certain  lands,  forming  part  of  the  red 
estate  of  the  testator,  to  be  sold  by  auction  in  three  lots,  subject  to  several  conditioiH^ 
of  which  the  fifth  was  as  follows : — "  The  vendor  shall,  within  ten  days  from  the 
of  sale,  at  his  expense,  prepare  and  deliver  to  each  purchaser,  or  his  or  her  solicaUir^ 
an  abstract  of  title  to  the  lot  or  lots  purchased  by  him  or  her ;  and  the  purchaser  to 
whom  or  to  whose  solicitor  such  abstract  shall  be  delivered,  shall,  within  twenty-eigbk 
days  next  after  the  delivery  of  the  abstraot,  state  in  writing  and  transmit  to  tW 
solicitors  of  the  vendor,  all  his  or  her  objections  (except  such  as  he  or  she  is  precluded 
by  these  particulars  and  conditions  of  sale  from  taking)  to  the  title  shewn  by  mik 
abstract)  and  all  requisitions  in  respect  thereof ;  and  such  title  shall  be  considered  n 
approved  of  in  all  other  respects.  Any  purchaser  ^ing  or  n^lecting  to  state  oj 
transmit  his  or  her  objections  and  requisitions,  within  the  Ume  and  in  die  maoMi 
aforesaid,  shall  be  deemed  to  have  absolutely  accepted  the  title  to  the  lot  or  lots  mU 
to  him  or  her,  and  to  be  precluded  from  objecting  thereto ;  and  if  any  such  objectioM 
are  made,  and  not  removed  within  fourteen  days  after  the  expiration  of  the  twenty- 
eight  days  herein  named,  that  then,  or  at  any  time  thereafter,  the  vendor  shail  be  4 
fdl  Uber^  (by  notice  in  writing  to  be  delivered  to  any  purchaser  or  his  or  Iwr 
solicitor)  to  anmd  and  put  an  end  to  his  or  her  conirad  for  sale;  and  in  such  case  tin 
vendor  shall,  £273]  within  one  week  after  the  delivery  of  such  notice,  repay  to  tufi 
purchaser  his  or  her  deposit  money,  with  interest  at  the  rate  of  4  per  cent  pV 
annum,  with  the  auction  duty  paid  by  such  purchaser,  but  without  costs."  j 

The  sixth  condition  was  as  follows : — "  The  vendor  shall  nu^e  and  execute,  a«| 
procure  to  be  made  and  executed,  by  all  proper  partaes,  all  deeds  of  conve, 
surrenders,  assi^ments  of  terms,  and  other  deeds,  which  may  be  necessary  or 
for  vesting  the  premises  in  any  purchaser  at  this  ule,  or  as  he  or  she  may  ap^ 
on  the  same  being  tendered  to  him  for  the  purpose.  At  which  conveyances,  smj 
renders,  assignments,  copies  of  court  roll,  and  other  deeds,  are  to  be  prepai«d  bgi^ 
and  made  at  the  expense  of,  each  purchaser ;  and  the  vendor  shall  not  be  called  o] 
to  shew  any  prior  title  to  the  leasehold  fnrt  of  the  estate  than  tiia  lease  or 
under  which  the  same  is  held." 

The  sale  took  place,  according  to  the  advertisement,  on  the  26th  of  July  I 
The  Plaintiff  became  the  purchaser  of  Lot  3,  at  the  price  of  £760,  and  paid  a  de] 
of  £162,  and  his  share  of  the  auction  duty.  | 

The  abstract  of  the  title  was  delivered  on  the  2d  of  August,  and  it  then  appean^ 
that  the  estate  had  belonged  to  Mr.  William  George  ASaxa ;  who  by  his  will  Mj 
devised  it  to  his  brother  the  D^endant,  subject  to  the  payment  of  his  debts  anct  of 
certain  annuities  as  before  stated.  | 

The  Defendant,  being  the  brother  and  heir  at  law  of  the  testator,  waa  soppoied  N 
be  also  his  copyhold  heir,  and  had  applied  for  admission  as  such. 

The  abstract  was  returned  in  due  time,  and,  amongst  other  observations  and  qiMS:- 
tions,  was  the  following: — [274]  "The  will  gives  the  property  charged  withdebt%j 
annuities,  and  legacies.    Satisfactory  evidence  must  he  given  of  their  discbarae."  | 

Answers  to  the  queries  were  returned ;  and  some  observations  being  To&m  on  t3M: 
answers,  Messrs.  Wing  and  Twining,  (the  solicitors  of  the  vendor,  on  the  28th  ofi 
August  1839,  after  replying  to  other  observations,  expressed  themselves  as  follom:-' 
"  As  to  the  release  of  the  annuities,  &c.,  being  the  only  other  point  mentioned  ii: 
your  letter,  we  cannot  have  the  least  objection  to  your  taking  the  opinion  of  ooanaal! 
as  you  propose ;  but  we  think  it  only  fair  to  tell  you  that  Sir  Churws  Adam  will  prti 
an  end  to  the  contract  when  the  proper  time  arrives,  if  your  client  is  not  previooil/i 
satisfied  with  the  title  j  but  in  order  to  satisfy  you  that  Sir  OhMrles  Adam  huv» 
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improper  wish  to  do  so,  we  beg  to  send  70U,  by  his  desire,  an  extract  from  the 

rioDs  of  Bfr.  Walters,  the  eonreyancer,  on  this  point,  taken  by  the  solicitor  ol 
Sams,  and  upon  which  Mr.  Sams  has  long  since  paid  the  whole  of  his  purchase- 
noMy* 

The  Plaintiff's  solicitor  afterwards  expressed  himself  satisfied  with  the  answer  and 
iq>Iuisti(nis  giTen,  except  as  to  the  annuities  char^^  by  the  will.  As  to  this,  he 
iinated  nftm  the  PlaintuTs  ri^t  to  have  the  annuities  dischu-ged,  or  released ;  and 
U:fflrther  innated,  that  thel)e{endant  had  not^  acoording  to  the  oonditioiu,  anv 
q^t  to  pot  an  end  to  the  contract  The  parties  unfortonate^  differed  upon  both 
WIS  mints.  Drafts  oH  oonveyance  and  of  release  of  the  annuities  were  prepared  on 
Ihe  behalf  of  the  Plaintiff  but  the  Defendant  refused  to  acknowledge  the  Plaintiff*8 
ni^t  to  the  releases,  and  in  the  end  gave  notice  of  his  intention  to  annul  the  contract 
IHer  the  conditions,  and  tendered  the  deposit  and  auction  duty  to  the  Plaintiff. 
pB  the  3d  of  [276]  February  1840  this  bill  was  filed  for  a  specific  performance  of  the 
Jpwmeot 

The  bill  prayed  for  a  specific  performance  by  the  Defendant^  by  executing  the 
mrre^uice,  and  by  procuring  the  execution  oi  a  deed  by  all  necessary  partiei^  for 
jslessmg  the  lands  from  the  annuities. 

The  answer  admitted  that  the  personal  estate  of  the  testator  was  more  than 
RAoieat  to  pay  his  debts,  which  had  then  been  all  paid,  though  they  had  not  been 
|Md  It  the  time  of  the  sale.  It  also  stated  that  the  sale  had  not  been  made  for  the 
fedfio  purpose  of  satisfying  any  debts,  but  generally  for  Uie  purpose  of  enabling  him 
to  carry  out  the  intentions  of  the  testator. 

One  of  the  annuitants  was  under  age. 

The  defence  was,  first,  that  the  contract  had  been  annulled;  secondljr,  that  tiie 
PktD^  had  no  right  to  require  the  concurrence  of  the  annuitants ;  and,  thirdly,  tiiat 
be  Defendant  had  no  power  to  compel  them  to  concur. 

Mr.  Pemberton,  Mr.  George  Turner,  and  Mr.  Miller,  for  the  Plaintiff.  The  first 
lefsDce  made  by  the  vendor  amounts  to  this:  that  if  the  purchaser  makes  any 
■qointioo,  however  reasonable,  and  the  vendor  ne^ects  to  comply,  the  latter 
Hqoires  a  right,  in  consequence  of  his  own  neglect,  to  annul  the  contract,  without 
^meat  of  any  of  the  coats  incurred  by  the  purchaser  in  the  investigation  of  the 
Me;  in  obher  words,  it  is  to  be  a  contract  binding  on  a  purchaser,  bat  from  which 

vendor  may  at  any  moment  he  pleases  relieve  nimself.  Courts  of  Justice  [276] 
MD,  however,  deal  with  the  language  of  such  conditions  of  sale,  and  do  violence  to 
^ia  order  to  make  them  consistent  with  common  sense  and  justice.    In  Boberts  v. 

{2  Taunton,  268),  an  action  of  trover  was  brought  by  a  purchaser  against  the 
ncitor  of  the  vendor  for  an  abstract;  this  had  been  sent  to  the  purchaser,  who 
■nog  taken  an  opinion  thereon,  had  returned  it  with  the  objections  to  the  vendors 
Iheitor;  the  latter  stated  that  he  was  unable  to  clear  up  the  objections  of  the 

tRhasw'B  counsel,  and  refused  to  deliver  the  abstract,  though  the  purchaser  offered 
Uke  such  title  as  the  Defendant  could  make.  One  of  the  objections  to  the  action 
M,  that  the  contract  was  at  an  aid  under  a  proviso,  "  that  in  case  the  vendors  could 
Htdedoee  a  good  and  marketaUe  titie,  such  as  the  purchaser  or  his  counsel  should 
to*vvB,  or  if  the  purchaser  should  not  pay  the  purchase-money  on  the  appointed  day, 
ivsgreement  sfacnild  be  utterly  void."  Sir  James  Mansfield  there  observed,  "The 
iWeMut  still  says,  I  cannot  answer  this  objection  of  Mr.  Humphreys,  and  the 
Aide  ttansaction  is  at  an  end ;  but  that  is  not  so :  if  the  Plaintiff  had  said  the  thing 
i  OTer,  the  matter  might  be  rescinded.  But  what  says  the  Defendant]  I  cannot 
■swer  the  objections.  In  equity,  such  an  answer  will  not  suffice ;  otherwise  a  seller 
Ac  had  altered  his  mind,  might  very  easily  get  rid  of  a  contract ;  but  the  Courts  of 
iViity  say  he  shall  answer  on  oath  first  in  his  answer  to  a  bill  filed  against  him,  then 
B  ezsmination  before  a  Master  whether  a  title  cannot  be  made ;  the  Courts  often 
•eke  a  way  to  obviate  apparent  difficulties,  and  compel  the  seller  to  procure  convey- 
iMes  in  Older  to  compete  his  titie :  and  the  Defendant's  declaration  that  he  reseinds 
■e  ooDtract,  will  not  at  all  defeat  the  purchaser's  right : "  and  Lawrence  J.  concurred, 
^in^  "  I  am  (rf  the  opinicm  upon  the  [277]  oonstmction  of  the  proviso ;  it  would  be 
jwwMtnwB  construction,  if  either  party  could  vitiate  the  agreement  by  refusing  to 
pfom  his  part  of  it"  S<mihby  v.  HtUt  (2  Myl.  &  Or.  207),  Tantsur  v.  SM  (10 
■nous,  410),  Bippmgall  v.  Lloyd  (2  Nev.  &  M.  410). 
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The  Defend&nt  cannot  be  allowed  to  take  advantage  of  his  own  wnHig  to  ddat 
faia  oontraot.  Bede  v.  Farr  (6  M.  &  Sel.  121).  The  real  meaning  of  the  exiveuon 
in  the  fifth  condition,  if  any  objection  be  not  removed  is,  if  it  cannot  be  rcmoTcd. 
The  Defendant  cannot  annul  iAie  contract  under  the  fifth  condition,  for  the  objeetiaD 
18  not  one  of  title,  but  oi  conveyance :  Maddock  Ch.  Pr.  (2d  ed.  p.  140),  Lewis  v.  Lomm 
(1  Mer.  179);  and,  therefore,  falls  within  tiie  sixth  condition.  A  nuther  objedaoD 
is  that  this  advantikge  should  be  taken  (A  tiie  oonditifm  at  the  eariieat  moment.  The 
ol^ection'  ought  to  have  been  insisted  on  in  Au^t,  and  not  in  the  following  mootk 
of  January.  Sir  John  Leach  decided  in  Minckin  v.  Nance  (reported  4  Bear.  332,  on 
another  point)  that  you  cannot  put  an  end  to  a  contiact  under  such  a  conditun, 
except  at  the  first  moment,  and  that  after  permitting  the  other  p>rty  to  proceed,  jtn 
cannot  turn  round  and  say,  "  now  I  will  put  an  end  to  the  contract. 

The  second  objection  is  the  one  of  the  greatest  importance,  namely,  whedw, 
where  there  is  a  general  charge  of  debts  and  annuities  on  the  real  estate,  the  tnutee, 
by  a  sale  of  the  estate,  when  quite  unnecessary  for  the  payment  of  the  debts,  eu 
altogether  defeat  the  annuitants.  If  such  be  held  to  be  the  law,  the  oonseqneoce  will 
be  (now  that  by  the  3  &  4  W.  4,  c.  104,  the  real  estate  is  in  all  oases  Uable  to  ddiUV 
that  in  no  case  can  an  annuity  be  secured  on  real  estate  by  a  testator. 

[278]  We  admit  thi^  in  respect  to  genwal  Iwaoies  we  rule  is  so ;  bat  diere  iii 
great  distinction  between  the  case  of  le^ades  and  that  ot  annuities.  A  iMBtee  mj 
at  once  file  his  bill  to  have  his  legacy  raised,  uid  his  bill  being  on  the  file  he  is  nie; 
but  an  annuitant  has  no  such  power  so  long  as  there  are  no  arrears  of  his  annuitT. : 
The  distinction  is  pointed  out  in  ElUot  v.  Merrymm  (Barnudiston,  82).  Tboe  m 
Court  said,  "  The  only  objection,  that  seemed  to  be  of  weight  with  r^ard  to  thi* 
matter,  is,  that  where  lands  are  appointed  to  be  sold  for  the  payments  of  debts  gem- 
rally,  the  trust  may  be  said  to  be  performed  as  soon  as  those  lands  are  sold ;  tnt 
where  they  are  only  charged  with  the  payment  of  debts,  it  may  be  aaid  that  tbe 
trust  is  not  performed  till  those  debts  are  discharged.  And  so  far  indeed  is  tzne, 
that  where  lands  are  charged  with  the  payment  of  onmtUies,  those  lands  will  be 
charged  in  the  hands  of  the  purchaser,  because  it  was  the  very  purpose  of  malaBg 
the  lands  a  fund  for  t^at  payment,  diat  it  should  be  a  constant  and  subsisting  ftmd; 
but  where  lands  are  not  burdened  with'^such  a  subasting  charge,  the  purchaser  oogtit 
not  to  be  bound  to  look  to  the  application  of  the  money  :  and  that  seems  to  be  tltt 
toue distinction."  ht  JTyjmv.  ^tuiams  (6  Ves.  130)  real  estate  was  charged  with dditir 
and  legacies,  and  an  annuity  to  the  widow,  and  the  Court  directed  an  account  of  the 
annuity  against  a  purchaser  for  valuable  consideration  of  the  estate,  and  declared  it 
a  charge  thereon.  A  passage  in  Sugden's  Vendors  (vol.  2,  p.  39,  9th  ed.)  is  relied  on 
by  bow  parties,  a  gwere  having  been  added  in  the  last  edition.  In  Omerod  v.  Hm^M 
(5  Yes.  722),  there  was  a  trust  for  payment  of  debts,  legacies,  and  annuities;  no 
distinction  was  taken  between  legacies  and  annuities ;  but  a  bill  for  specific  perfwn- 
ance  was  dismissed  on  the  ground  [279]  that  it  was  not  possible  for  one  of  the  eahi 
gve  tntsta  being  a  lunatic  to  see  the  purchase-money  applied.  It  must^  bowevff,  be 
admitted  that  Lord  Eldon  did  not  altogether  approve  of  th&t  decision. 

It  is  not,  howevw,  necessary  to  enter  into  that  question,  for  here  it  is  admitted 
that  the  estate  was  not  sold  for  payment  of  die  debts,  and  the  purchaser  has  expns 
notice  of  tiiat  factf  and,  therefore,  the  trust  for  payment  of  debts  confers  no  {Hvtectvxi 
to  him;  Bmmeyy.  Ridgard  (1  Cox,  145),  fFatkins  v.  Cheek  (3  Sim.  &  St.  199).  h 
Johnson  v.  KenneU  (6  Sim.  390),  overruled  on  other  grounds  (3  MyL  &  K  634),  the 
Defendant  sold  in  his  character  of  heir  and  not  as  trustee. 

Thirdly.  The  Defendant  can  compel  the  annuitants  to  join,  upon  his  secnring 
their  annuities.    If  there  be  any  doubt  on  the  point  an  inquiry  must  be  directed, » 
in  Oraham  v.  Oliver  (3  Beavan,  124),  and  by  Sir  John  Leach  in  Minchm  v.  iVoaee 
p,  331).    As  to  the  infant  the  Plaintiff  will  be  contented  to  take  the  Befendsirt* 
mdemnity. 

Mr.  Loftus  W^ram  and  Mr.  Loch,  eonirii.  The  piuxdiaser  is  bound  by  the  cen- 
ditions  of  sale,  which  are  raci^y&nd  were-  framed  for  ^e  express  purpose  (rf  pre- 
venting litigation.  He  cannot  reject  the  terms  of  the  agreement^  and  yet  adopt  tte 
contract,  of  whicfa  the  conditions  are  a  part.  No  oomphint  is  nude  tn  them  by  ^ 
bill,  and  no  questicm  as  to  their  validity  can  now  be  raised.  The  objection,  faoweni^ 
is  one  of  titie,  and  not  of  oonveyance,  the  Defendant  having  no  oootroul  ovor  tbe 
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aDnmtanto  to  eompel  them  to  concur.  (See  Sideboiham  v.  Barrittgton,  3  Beavau,  524, 
andotUe,  p.  110,  and  the  cases  there  cited.)  The  [280]  Pl^ntiff  insisting  on  the 
objee^,  the  Defendant  acted  rightly  in  annulKng  the  contract,  to  avoid  an  expensive 
aod  useless  litigation ;  the  delay  in  doing  so  is  accounted  for  by  the  oorreepondence, 
Sx.,  which  took  place  between  the  parties  in  the  hope  of  adjusting  Uieir  differences. 

As  to  the  second  point  there  is  no  distinction  between  legacies  and  annnitieB :  the 
rsisooii^  applicable  to  the-one, 'applies  with  equal  force  to  the  other.  -  -It  is- the 
prioity  of  the  debts,  and  the  utter  impossibility  for  a  purchaser  to  see  to  their 
psyment,  which  renders  it  unnecessary  for  him  to  see  the  subsequent  charge  of 
I^Msies  or  annuities  sajbisfied,  or  to  see  to  the  application  of  bis  purchase-money. 
3appose  a  legacy  were  payable  at  the  end  of  a  year,  it  is  admitted  that  the  legatee 
woiud  not  be  a  necessary  party  to  a  conveyance  to  a  purchaser.  If  the  l<u;atee  were 
to  bsve  an  additional  legacy  at  the  end  of  two  years,  the  same  rule  would  prevail ; 
aod  so  if  he  had  a  succession  of  annuaj  legacies,  or  what  is  equivalent,  a  legacy. 

The  expression  in  EUiot  v.  Merryman  is  obscure.  It  may  apply  to  a  case  where 
there  is  no  charge  of  debts.  But  it  is  dear  that  the  questioD  as  to  annuities  never 
•rose  in  that  case,  and  Uie  point  was  never  decided.  Ixnrd  Eldon  in  /snUiu  y.  £cl» 
(6  Tes.  646),  expressly  disapproves  of  the  decision  in  Oviuerod  v.  Hwrdma/h^  which  was 
dainly  wrong,  and  m  a  note  to  that  case  (6  Tes.  664),  it  is  said,  "The  Lord 
Chancellor  during  the  argument  observed  upon  that  case,  that  the  Court  were  mis- 
taken in  supposing  the  purchaser  had  anything  to  do  with  the  annuity  to  the  lunatic, 
the  legacy  of  £400,  Sk.  If  that  was  so,  his  Lordship  said  he  should  agree  with  the 
jodgment :  but  it  was  long  settled,  that  where  a  man  by  [281]  deed  or  will  char^ 
or  wdOTs  an  estate  to  be  sold  for  payment  of .  debts  generally,  and  then  makes  specific 
di^Nwitions,  the  purchaser  is  not  bound  to  see  to  the  application  ;  it  is  just  the  same 
88  if  the  specific  bequests  were  out  of  the  will.  The  case  under  consideration  would 
shake  that  rule  :  the  trustees  had  the  legal  estate  aiuier  the  deed ;  and  the  trust  was 
to  sell  for  payment  of  debts  generally.  They  were  therefore  enabled  to  make  a  title 
to  the  puicbaaer,  who  was  not  bound  to  see  to  the  payment  of  the  legacy  the 
aanoity/  &a 

Lord  Eldon's  opinion,  thereffnre,  deariy  was,  that  there  was  no  distinction  between 
aarndties  and  legacies  in  this  respect.  If  it  were  otherwise,  a  suit  in  equity  would, 
io  eveiy  case  where  annuities  were  also  chafed,  be  necessary  to  obtain  payment  of 
debts  charged  on  lands.  Both  in  Johnson  v.  Kenneit  and  Eland  v.  Eland  (1  Beavan,  236, 
and  4  Myl.  &  Cr.  421)  there  were  annuities,  yet  the  distinction  was  never  thought  of. 

The  debts  were  not  paid  at  the  time  of  the  sale,  and  the  circumstances  anasitua- 
tioD  of  t^e  personal  estate  might  have  been  such  as  to  justify  the  sale  of  the  real 
Mtate.  The  validity  of  the  contract  depends  on  the  eiroumstances-existingat  the  time 
of  the  sale. 

[Thi  BfASTiR  OF  THE  BOLLS.  The  Plaintiff  has  now  notice  that  the  debts  have 
bean  paid,  and  he  baa  not  yet  paid  his  purchase-money ;  wonld  he  not  be  liable  to  die 
annmtantfl  if  he  were  now  to  pay  it  to  the  Defendant  T| 

It  is  t^e  Phuntiff*B  own  firalt,  he  might  have  had  a  good  title,  but  bv  his  delay, 
snd  by  raising  untenable  points,  he  has  himself  created  the  difficulty  which  he  cannot 
DOW  nspermitted  to  take  advantage  of. 

[3821  It  might  be  argned  that  there  is  no  charge  of  the  annuities,  but  merely  a 
pmcmal  liability  an  the  part  of  the  Defendant  to  pay  them.  Messmger  v.  Andnrn 
(4  Boas.  478),  Spadman  v,  TmbnU  (8  Simons,  253). 

The  Defendant  cannot  compel  the  annuitants  to  join  ;  an^  enquiry  on  the  point 
would  be  useless,  for  one  is  an  infant ;  and  the  Plaintiff  is  not,  in  the  absence  of  a  oon- 
traet  to  that  effect,  entitled  to  an  indemnity.    AyUlt  v.  A^Uon  (1  Myl.  &  Cr.  106). 

Shaw  V.  Borrer  (l  Keen,  669),  BraUkwaite  v. -BrUam  (1  Keen,  206);  Horn  v.  Horn 
{2  Sim.  &  St.  449).  Costigan  y.  Haatler  (2  Sch.  &  Lef.  160),  were  also  cited  daring  the 
aigoment. 

Mr.  PMsbertoi^  in-  redy< 

Thb  MAsns  OF  THE  KoUfl  reserved  his  judgmMit. 

JuUf  30.  The  Master  of  the  Rolls  [Lord  Langdalel  The  only  question 
before  the  Defendant's  notice  of  annulling  the  contract,  was,  whether  the  concurrence 
of  Ute  annuitant^  or  a  releaae  from  them,  was  neeessaiy  to  give  a  safe  title  to  the 
porchasw. 
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The  will  of  Mr.  Adam  charged  the  whole  of  his  estate  with  die  payment  of  hii 
debts,  and  also  with  the  payment  of  the  annuities  given  by  his  wiU. 

It  ia  admitted  that  if  the  will  had  charged  the  real  estate  with  the  payment  of 
his  debts  and  pecuniary  [28^  legacies  only,  t^e  purchaser  would,  in  tiie  aoaeDoe  of 
special  oiroumstaooes,  hare  been  exonerated  from  any  HabOity  in  respect  of  tha 
application  of  the  purchase-money ;  but  it  is  said,  first,  tAat  there  are  special  cireom- 
stuices,  tending  to  shew  that  a  sale  of  the  estate  was  not  required  for  the  payment 
of  debts ;  and,  secondly,  that  annuity  legacies  are  different  from  others,  and  baioc 
intended  to  oon^tte  a  i^aiwe  on  the  estate,  the  lands  must  be  liable  in  Uw  hudaa 
a  purchaser.  I  do  not  thinS  that  there  are  in  this  case  any  spediU^  ciTennutanees  to 
take  the  case  out  oi  the  common  rule.  The  rule,  as  to  the  exonerattoo  of  the  yar- 
chaser  from  liability  to  look  to  the  application  of  the  purchase-money,  was  stated  \iy 
Lord  Lyndhurst  (3  M.  &  K.  631)  to  be  applicable  to  the  state  Of  thictts  at  the  timecf 
the  testator's  death ;  and  the  particular  arrangements  which  may  le  made  by  tba 
executor  for  the  payment  of  the  debts,  the  time  when  they  may  be  paid,  or  the  fond 
out  of  whioh  they  may,  in  the  first  instance,  be  paid,  do  not  appear  to  me  to  vary  tbe 
effect  of  the  rule.  The  question  tiierefore  is,  whether  annuity  legacies  are  subject  to 
different  considerations  nom  mere  pecuniary  legacies.  Whm  an  annuity  is  charged 
on  land,  and  there  is  no  devise  for  the  paymmt  <^  debts^  and  no  general  charge  of 
debts,  it  most  be  deemed  that  the  land  was  intended  to  be  a  constant  and  subeieting 
security  for  Uie  payment  of  the  annuity.  Bat  in  tiie  case  oi  ElUat  v.  Merrynm 
(Bamardiston,  82),  where  an  expression  to  that  effect  is  used,  it  was  not  considered, 
and  the  case  did  not  require  it  to  be  considered,  whether,  in  a  case  in  which  both 
debts  and  annuities  were  charged,  the  lands  would  be  charged  with  the  uinaitaes,  in 
the  hands  of  a  purchaser  from  the  person  whose  duty  it  was  to  sell  for  payment  of 
debts ;  and  the  opinion  of  Lord  Eldon,  as  stated  in  the  note  to  [284]  Jatkms  v.  SHa 
(6  Vesey,  654,  n,),  is,  "  that  where  a  man  by  deed  or  will  charges  or  orders  an  estate 
to  be  sold  for  payment  of  debts  generally,  and  then  makes  specific  dispositions,  tbe 
purchaser  is  not  bound  to  see  to  the  application  of  the  purchase-money.  It  is  juit 
the  same  as  if  the  specific  bequests  were  out  of  the  will."  Seeing  no  reason  to  d^Sv 
from  this  <^nu)n,  and  conceiving  that  an  annuity  legacy  chMged  on  the  estate  u»  ia 
the  sense  here  used,  a  specific  disposition,  subject  to  the  payment  of  debts,  I  do  not 
tJiink  tiiat  the  rule  ought  to  be  departed  from,  by  reason  of  the  nature  of  the  Itffiy- 
The  reason  on  which  the  rale  is  foanded  open^es  precisely  in  the  same  manner, 
whether  the  legacies  are  of  annuities  or  of  sums  of  money ;  and  it  would  occasion  voy 
great  inconvenience,  if  no  sale  of  estates,  for  payment  of  debts  charged  thereon,  could 
take  place  without  the  authority  of  a  Court  of  Equity,  if  the  author  of  the  charge  for 
payment  of  debts,  had  also  charged  the  estate  with  payment  of  legacies  in  the  fons 
of  annuities.  There  are  one  or  two  cases,  Johnson  v.  Kennelt  {3  MyL  &  E.  637^ 
Eland  V.  Eland  (1  Bearao,  241),  in  whioh  legacies  of  annuities  have  not  been  dirtlD- 
guished  from  other  levies ;  but  as  the  point  was  not  raised  in  those  cases,  I  think 
they  are  not  to  be  relied  on  as  authorities  on  the  present  occasion.  But  it  appears  to 
me,  that,  on  principle,  and  for  this  purpose,  there  ia  no  substantial  difference  between 
the  two  kinds  of  legacy.  The  oharae  of  debts  ia  general,  the  amount  ia  indefinite, 
and  may  exceed  the  whole  value  of  the  estate ;  it  is  the  first  duty  of  the  execalor, 
and  of  the  devisee  of  the  estate  which  is  subject  to  the  charge,  to  pay  tiie  debts ;  sad 
for  that  purpose  he  is  entitled  to  sell ;  if  he  sells,  something  or  nothing  may  be  Mt 
to  secure  payment  of  the  annuities.  The  purchaser  [286]  seems  to  have  nomine  to 
do  with  this ;  he  cannot  know  or  ascertun  the  unount  of  debts,  and  cannot,  it  he 
would,  protect  the  annuitant ; — his  title  is  derived  under  an  authority  or  right  to  sell 
for  payment  of  debts ; — a  purpose  which  is  paramount  to  the  payment  of  annoitieB, 
and  in  respect  of  debts  he  is  not  bound  to  enquire.  There  may  be  cases,  io  which 
the  land  being  charged  with  debts,  and  legacies  b^  way  of  annuity,  the  annuitants 
may  refuse  to  accept  any  substitute,  as  a  security  in  lieu  of  the  land  charged ;  bat 
the  annuitant  being  a  mere  volunteer  under  the  will,  can  only  take  subject  to  the 
chuge  for  debts :  ne  cannot  prevent  the  loss  or  diminutira  of  his  security  upon  tin 
land  cluu^ed,  i^eh  a  sale  ia  required  for  the  payment  of  debts ;  and  I  diinh^  that 
the  purchaser  is  not  called  upon '  to  inquire,  whether  the  executors  and  devisee  art 
properly,  when  they  sell  the  estate ;  and  that  it  is  not  incumbent  on  him  to  look  to 
the  application  of  the  purchase-money.   On  the  whole,  therefore,  it  appears  to 
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tfcrt  in  order  to  sbev  a  good  latle  to  prooore  a  valid  conveyance,  the  Defendant 
wta  under  no  obligation  to  procure  the  concurrence  of,  or  to  obtain  releases  from, 
the  annuitants  under  the  wiH  of  the  testator,  whose  estate  was  the  subject  of  sale. 

And  it  appearing  that  the  Defendant  had  done  all  which  was  incumbent  on  him 
to  do,  for  the  purpose  of  shewing  a  good  title,  and  that  the  Plaintiff  persevered  in 
nqniring  something  more,  which  the  Defendant  was  not  bound  to  do,  I  tnink  that  the 
Dtfeodant  did  not,  unreascmably,  avail  himself  of  the  means  which  the  conditions 
aSnxled  him  of  putting  an  end  to  the  contract. 

I  think  that  the  question  was,  as  it  was  treated  by  the  parties,  a  question  of  title, 
lad  not  a  question  of  [28^  oonvepranee ;  and  I  should  have  thought  the  notice  to 
lano]  the  contraot  invalid,  tf,  in  giving  it,  the  Defendant  had  sought  improperly  to 
sieape  from  tlie  performance  of  a  duty  which,  by  the  nature  of  the  contract,  he  was 
bound  to  perform ;  but  the  case  is  very  different,  being  in  fact,  as  it  appears,  an 
tttempt  on  the  part  of  the  purchaser  to  compel  the  Defendant  to  do  more  than  was 
nqoired  by  his  duty  under  the  contract. 

As  the  Defendant  gave  his  notice  to  annul  the  contract,  only  because  the  Plaintiff 
insisted  upon  a  release  from  the  annuities,  and  as  the  Plaintiff  has,  at  the  Bar, 
apnued  his  desire  to  have  a  specific  performance  of  the  agreement  even  in  the  case 
d  As  question  as  to  the  annuities  being  determined  against  him,  it  may  be  that  both 
pirties  may  now  be  desirous  that  the  purchase  should  be  completed  under  the 
direction  of  this  Court. 

If  they  are  not^  I  think  that  the  bill  most  be  dismissed  with  costs. 


^287]  Framfion  v.  Framfion.   April  22, 33,  Jtdy  30, 1841. 
[S.  C.  6  Jur.  980.} 

A  deed  of  separation  between  husband  and  wife,  containing  no  covenant  on  the  part 
fff  a  trustee  to  indemnify  the  husband,  or  other  valuable  consideration,  is  not  on 
thiA  account  void. 

On  the  separation  between  a  husband  and  wife,  the  former  by  deed  made  between 
himself,  his  wife,  and  trustees,  assigned  the  dividends  of  some  funds  standing  in 
the  names  <tf  trustees  to  other  trustees,  for  the  benefit  of  the  wife,  and  he 
covenanted  that  she  might  live  apart  from  him,  &o. ;  and  the  wife  agreed  to 
■ocept  the  provision  in  lieu  of  alimonv,  dower,  &e. ;  and  to  exonerate  her  ousband 
from  all  her  debts,  and  to  forfeit  her  rights  under  the  deed  if  she  violated 
the  agreement.  The  deed  contained  no  covenant  on  the  part  of  the  trustees, 
and  was  supported  by  no  further  consideration.  Held,  that  the  deed  was  not 
invalid,  and  that  the  wife  was  entitled  to  the  provision  made  for  her  by 
deed. 

This  bill  was  filed  by  Elizabeth  Frampton,  praying  to  have  the  benefit  of  a  deed^ 
dated  the  16th  day  of  August  1824,  executed  by  her  late  husband,  James  A.  Frampton 
00  the  oooasion  of  a  separation  between  them.  The  bill  was  filed  against  William  H. 
Ftimpton,  the  legal  person^  representatives  of  James  A.  Frampton,  and  the  surviving 
tnistee  of  the  deed.   The  facts  were  as  follows : — 

The  Plaintiff,  before  her  marriage  with  the  late  Mr.  Frampton,  was  entitled  under 
the  will  of  Wm.  White  to  a  sum  of  £19,000  3  per  cent,  consols,  and  to  a  sum  of 
£1000  East  India  stock,  which  were  standing  in  the  names  of  John  Edmondson  and 
Wm.  Calvert,  on  trust  to  pay  the  dividends  to  her  for  life,  with  remainder  to  her 
issue.  She  had  sold  out  the  sum  of  £1900,  part  of  the  £19,000  3  per  cent  consols, 
for  a  specific  purpose,  and  the  retransfer  of  it  was  secured  to  Edmoodson  and  Calvert, 
by  a  policy  of  insurance  on  her  life  for  £1600. 

Before  her  marriage  the  Pktintiff,  by  deed  dated  the  16th  of  October  1816,  assi^ed 
her  interests  in  the  stocks  to  Mr.tFrampton,^her  intended  husband ;  and  in  a  fewdays 
titer  the  marriage,  viz.,  on  the  22d  October  1816,  Mr.  Frampton  executed  a  deed-poll, 
vhereby  it  was  purported,  that  he  ooveaanted  wilii  Edmondson  and  Calvert,  that  if 
he  ihoiud  die  in  the  lifetime  ai  the  Plaintiff,  and  there  should  be  failure  of  issue. 
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EdmoDdson  and  fpSS]  Calvert  should  stand  poaaesaed  of  the  8to<^  on  tnist  for  Uu 
Plaintiff  for  her  Me ;  and  after  her  death,  on  toust  for  her  executory  adminutnton, 

and  assigns. 

Differences  having  afterwards  arisen  between  Mr.  and  Mrs.  Frampton,  they  agreed 
to  live  separate  from  each  other ;  and  they  executed  an  indenture  dated  16th  AimiBt 
1824,  and  Edmondson  the  trustee  being  dead,  the  indenture  was  made  betwera  Mr. 
Frampton  the  husband  of  the  first  part;  the  Plaintiff,  Mrs.  Frampton,  of  ^  secotKl 
part ;  James  Marshall,  and  the  Defendant  William  Framjpton,  of  the  third  part ;  and 
Wm.  Covert  of  the  fourth  part.  And,  thereby,  Mr.  ukT  Mrs.  Fruupton  aaaigoed  to 
lihrshaU  and  tiie  X)efendant,  die  dividends  oi  the  ato^  tiien  standing  in  the  name* 
of  Edmondson  and  Calvert,  and  also  the  dividends  to  arise  on  the  £19w),  if  the  same 
should  be  re  transferred  in  the  lifetime  of  Mrs.  Frampton,  subject  to  the  anDotl 
premium  of  £47,  lis.  3d.,  payable  on  the  policy  for  £1500 ;  to  hold  and  receive  the 
same  on  trust  during  the  joint  lives  of  Mr.  and  Mrs.  Frampton,  to  pay  to  Mrs. 
Frampton  the  anDuaf  sum  of  £300 ;  and  to  invest  the  surplus  in  the  purchase  <rf 
stock,  in  the  names  of  Marshall  and  the  Defendant,  and  accumulate  the  same,  and 
«tand  possessed  of  the  accumulatioDs,  on  trust  to  pay  the  interest  thereof  to  Mrs. 
Frampton,  in  addition  to  her  annuity  of  £300 ;  and  if  Mr.  Frampton  should  die  in 
her  lifetime,  on  trust  to  transfer  to  her  the  principal  of  such  accumulatiooa.  The 
deed  contained  a  provisc^  t^t  if  Calvert  should  require  the  £1900  to  be  retransferred, 
the  aooumuli^ons  might  be  made  answerable  for  that  purpose,  under  the  uraagemeni. 
therein  mentioned.  Mr.  Frampton  covenanted  that  Mrs.  Frsunpton  might  live  apeui 
from  him,  and  dispose  of  any  goods,  property,  and  effeote  whi<^  she  might  acquire 
during  the  separation ;  and  that  he  would  do  all  acts  to  enable  Marshafi  [2891  and 
the  Defendant  to  receive  the  dividends  of  the  stocks ;  and  that  if  they  should  be 
prevented  from  receiving  the  dividends,  Mr.  Frampton  would,  himself,  pay  the 
annuity  of  £300  to  the  trustees  of  Mrs.  Frampton.  And  Mrs.  Frampton  agreed  to 
accept  the  provision  thereby  made  for  her,  in  lieu  of  alimony,  dower,  or  any  other 
claim  on  Mr.  Frampton ;  and  to  exonerate  him  from  all  debts,  charges,  and  incum- 
brances to  be  contracted  by  her,  and  not  in  any  way  to  disturb  him ;  and  that  if  she 
violated  the  agreement,  she  should  forfeit  her  right  to  the  aconmulations,  which,  in 
that  case,  were  to  become  the  property  of  Mr.  Frampton ;  and  if  he  should  be 
prosecuted  for  any  debts  oontiaoted  oy  her,  the  trustees  were  empowered  to  deduct 
the  amount  out  of  the  annuitr  and  pay  the  same  to  Mr.  Frunptcm. 

From  the  date  of  the  deed,  Mr.  and  Mrs.  Frampton  lived  apart  from  one  uiotber. 
Mrs.  Frampton  did  not,  in  any  manner,  infringe  the  agreement  Mr.  Frampton  paid 
to  her  an  annuity  of  £300,  and  after  1829  some  additional  sums  of  money  ;  but^  in 
other  respects,  the  deed  was  not  strictly  acted  upon.  The  trustees  did  not  interfere ; 
the  income  arising  from  the  stocks  was  paid  to  the  account  of  Mr.  Frampton  at  bis 
bankers,  and  be  made  no  investment  of  the  surplus  which  remained  after  payments  of 
the  sums  which  he  paid  to  Mrs.  Frampton. 

Although  living  apart,  Mr.  and  Mrs.  Frampton  appeared  to  have  entertained  no 
feelings  of  enmity  towards  each  other.  After  a  lapse  of  some  years  they  com- 
8pon(»d  together,  and  the  correspondence  shewed  that  each  of  them  had  a  desire  to 
contribute  to  tJie  comfort  of  the  other.  Mr.  Frampton  offered  to  make  additions  to 
the  income,  in  language,  from  which  it  might  be  inferred,  that  she  was  not  entitied  to 
it ;  and  [290]  she  expressed  faenelf  to  be  grateful  to  him  for  the  additions  wbidi  he 
made,  and  for  other  marks  of  attention  shewn  to  her  by  him. 

There  was  no  issue  of  the  marriage,  and  no  investment  had  been  made  of  the 
surplus  dividends. 

Marshall,  the  co-trustee  of  the  Defendant,  died  in  1832. 

Mr.  Frampton  died  in  September  1836,  and  the  Defendant  was  his  legal  personal 
representative,  as  well  as  surviving  trustee  of  the  deed  of  1824.  The  Defendant, 
however,  having  never  acted  in  the  trust,  was 'ignorant  of  everything  which  had  taken 

Slace  in  relation  to  it.  The  Plaintiff  having  required  performance  m  the  trusts  of  the 
eed,  and  the  Defendant  not  feeling  hinuedf  at  liberty  to  comply  with  her  requoGte 
until  her  demand  was  satisfied  by  a  proper  investigation,  this  loll  was  filed,  and  it 
prayed  a  declaration  that  the  surplus  dividends  oudit  to  have  b<B«i  invested  in 
consols,  and  held  on  the  trusts  of  the  deed  of  1824,  and  the  dividends  tfaereoa  pud  to 
the  Plainti£  It  prayed  also  for  the  proper  acoounta  consequent  on  such  a  deolaimtiai. 
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ad  iar  parmeDt  of  what  might  be  found  due  to  the  Plaintiff  out  of  the  estate  of 
loHiA.  mmpton. 

It  mu  admitted  that  the  deeds  were  executed ;  that  the  subsequent  corre- 
londence  took  place  between  Mr.  and  Mrs.  Frampton ;  that  the  dividends  of  the 
':  wm  reoaved  by  Mr.  Frampton ;  and  that  during  die  life  of  Mr.  Frampton,  the 
aerer  applied  to  the  Defendant  for  any  account  of  the  divideuu  of  Uie 

Tlie  defeacea  were»  first,  that  the  deed  of  separation  was  invalid,  as  being  ooutrary 
policy  of  the  law ;  ^911  and,  secondly,  that  the  deed  had  been  put  an  end  to, 
.  sabaequeDt  conduct  of  the  parties.   The  second  objection  depended  principally 
SHisB  m  ooirespondence  between  the  husband  and  wif^  the  result  of  which 
Id  tiie  judgment  of  the  Court,  but  which  it  is  thought  unnecessary  to 

L 

it.  Pemberton  and  Mr.  K  F.  Smith,  for  the  Plaintiff.  Whatever  doubts  may 
been  expressed  by  some  Judges  as  to  the  policy  of  interfering  in  cases  of  deeds 
nuatioQ  between  husband  and  wife,  still  they  have  been  repeatedly  supported, 
difficulty  generally  arises  in  consequence  of  the  Court  being  unable  to  enforce 
■dnement  for  a  separation ;  here  it  has  been  performed,  and  the  husband  having 
ired  the  whole  benefit  stipulated  for  on  his  part,  ought  to  perform  his  portion 
eiragement  The  absence  of  a  covenant  on  the  part  of  a  trustee  to  indemnify 
Hwud,  does  not  invalidate  the  deed ;  for  if  the  deed  were  invalid,  as  contrary 
poliey  <A  tUxe  law,  when  it  contained  no  such  covenant,  then  the  introductioa 
I  s  covenant  could  not  m^e  good  tiiat  which  tiie  policy  of  the  law  condemns 
hL  The  cases  of  Boas  v.  H^UUrngkbif  (10  Price,  2)  and  fFUsen  v.  MuOtett  (3  Bam. 
i  713)  are,  however,  express  auuiorities  that  such  a  covenant  is  unnecessary. 
Bere  it  is  not  asked  to  enforce  any  covenant  against  the  husband  or  his  estate ; 
taking  the  deed  to  be  merely  voluntary,  then  there  is  a  valid  trust  created  in 
of  the  wife,  which  it  was  not  in  the  power  of  the  husband  to  revoke.  The 
}iK  trust  DOW  merely  calls  on  her  trustees  to  perform  their  trust.  [292]  She  is 
T  entitled  to  the  relief,  the  trust  being  complete,  and  there  being  nothing  more 
done  by  the  settlor ;  CdUinson  v.  PaUritk  (2  Keen,  123). 
he  trosts  of  the  deod  have  not  been  put  an  end  to ;  the  separation  continued 
the  death  of  Mr.  Frampton.  It  appears  from  the  correspondence,  that  l^e 
8  entertained  feelings  of  r«^rd  for  each  other ;  but  it  was  not  necessary  dist  a 
(tf  hostility  should  exist  between  them,  in  order  that  the  deed  might  continue 
ente. 

.  Stuart  and  Mr.  Faber,  amirb..  A  contract  for  a  separation  between  husband 
vife  is  contrary  to  the  policy  of  the  law ;  and  this  Court  will  not  enforce  any 
htion  contained  in  a  deed  executed  for  that  purpose,  unless  it  be  supported  by 
I  other  valuable  consideration.  The  covenant  of  a  trustee  to  indemnify  the 
ind,  or  some  other  valuable  consideration,  has  always  been  considered  necessary 
wort  such  a  deed.  Here,  the  deed  contains  no  such  covenant^  and  that  on  the 
<H  Che  wife  is  a  mere  nullity.  The  deed,  therefore,  is  a  simple  deed  of  separation 
ted  without  consideration,  which  this  Court  cannot  enforce, 
he  trost  is  incomplete,  and  is  one  purely  voluntary,  having  for  its  object  the 
nsiiGe  of  a  separation.  The  trust  for  die  benefit  of  die  wife  cannot  be  enforced 
■  the  other  stipulations  intended  for  the  benefit  of  the  husband  could  be 
ed :  which  they  plainly  could  not. 

hctimstees  have  never  acted  under  the  deed,  and  the  conduct  of  the  parties 
\,  that  a  reconciliation  [293]  took  place,  and  that  they  regarded  the  deed  as 
lUf,  and  that  the  trusts  had  terminated.  They  cited  Wekmeath  v.  Salisbury 
339),  JForraU  v.  Jacob  (3  Mer.  256),  DuratU  v.  TitUy  (7  Price,  577),  Dwraad  v. 
i  (2  Cox,  207),  St.  John  v.  St.  John  (11  Ves.  637),  Baiemm  v.  Boss  (1  Dow, 

'.  Pamberton,  in  reply. 
U  Uastor  of  the  Bou^  reserved  judgment 

1^  30.  The  Master  of  the  Bolls  [Lord  Langdale].  The  questions  are,  first, 
ir  Uie  deed  is  valid,  or  invalid  as  founded  on  an  agreement  against  the  ^licy 
Uw  for  the  separation  of  husband  and  wife.  And,  secondly,  whether  if  the 
*>rB  Tilid,  it  was  not  aminlled  by  the  waiver  or  abandonment  oF  the  parties. 
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Upon  the  first,  it  mnst  be  admitted  on  the  one  hand,  that  an  agreement  far 
bueband  and  wife  to  live  separate  and  apart  from  each  other,  is  against  the  poHi^  of 
the  law,  and  will  not  be  exeonted  in  this  Court ;  and  on  the  other,  that  ocmtrtets 
founded  on  that  motive,  have  in  numerous  cases  been  enforced,  both  at  law  and  in 
equity.   It  is  in  vain  to  regret  the  perplexities  in  which  the  Courts  hare  foood 
themselves  involved,  by  enforcing  the  minor  and  aaxiliary  parts  of  the  agreeueotto 
sejMurate,  while  they  profess  to  repudiate  the  principal  and  essential  part  and  motive 
of  it.    It  does,  as  Sir  Wm.  Grant  expresses  it  {frorrall  v.  Jaeob,  3  Mer.  268),  seen 
rather  strange,  but  has  been  settled  that  in  certain  cases  they  must  do  ao ;  and  ^M] 
in  this  case  it  is,  I  apprehoid,  clear  upon  the  auth<nitie8,  dut  the  deed  Dowii 
question  would  have  been  valid  if  it  bad  contained  a  covenant  hy  the  trustee  to 
indemnify  the  husband  against  the  debts  of  the  wife.   The  principal  objection  nude 
to  it  is,  that  there  is  no  sufficient  consideration,  that  the  husband  was  protected  onlf 
by  the  agreement  of  the  wife  to  exonerate  him  from  debts,  and  the  provision,  that  if 
she  violated  her  agreement,  she  should  forfeit  her  right  to  the  accumulations,  which 
were,  in  that  case,  to  become  the  property  of  her  husband ;  and  that  he  shoald  bs 
repaid  any  sums  which  might  be  recovered  against  him,  out  of  the  annuity  of  £300. 
It  is  contended,  that  a  covenant  by  trustees  is  an  essential  part  of  a  valid  deed  d 
eeparation ;  and  that  the  want  of  it,  in  this  case,  necessarily  makes  the  deed  vtad. 
In  the  case  of  i^.  /oftn  v.  St.  John  (II  Ves.  632),  Lord  Eldon  seems  to  have  considered, 
t^at  this  Court  interfered  in  such  oases  only,  upon  the  contract  between  the  hosbaol  ^ 
and  the  trustee,  and  the  covenant  of  the  trustee  to  indemnify  the  husband  against  her 
debts;  and  Lord  Loughborough,  in  Legard  t.  Jdhsaon  (3  Yes.  359),  expressed  fail 
opinion,  that  the  interest  of  the  party  who  bound  himself  to  indemnify  the  husband 
against  the  debts  of  the  wife,  raised  s  consideration  for  that  party,  between  whom 
and  the  husband  there  might  be  a  contract  to  be  enforced.    Both  Lord  Loughboroogh 
and  Lord  Eldon  expressra  doubts  upon  the  case  of  Qvik  v.  Chtk  (3  Bro.  614);  Int 
the  cases  of  FUzer  v.  Fitzer  (2  Atk.  512)  and  Cook  v.  Wiggins  (10  Ves,  191)  have  not 
been  overruled,  and  I  am  not  aware  that  it  has  ever  been  decided,  and  no  case  has 
been  adduced  to  shew,  that  without  the  intervention  and  covenant  of  a  trustee,  the 
husband  may  not  voluntarily  execute  a  deed,  [296]  or  create  a  trust  in  fovour  of  bis 
wife,  and  that  such  deed  or  trust  may  not  be  bmding  as  against  him,  even  if  the 
ben^t  of  that  deed  or  bust  should  be  made  dependent  upon  an  existing  or  oHitioiH  i 
ing  separation,  which  was  the  principal,  if  not  the  only,  inducement  for  the  wbde 
arrangement.   In  this  Mse  the  property  came  from  the  wife.   The  husband  bad 
become  entitled  to  the  income  during  the  joint  lives,  and  he  voluntarily,  and  witboot 
consideration,  assigns  the  dividends  and  declares  a  trust  for  her ;  the  creation  of  tbe 
trust  being  accompanied  by  an  element  to  live  separate,  and  a  provision  to  forfeit 
or  lose  a  portion  of  the  beneficial  interest  if  the  agreement  should  be  violated. 
Laying  out  of  consideration  the  agreement  of  the  wife,  as  wholly  inoperative,  and 
admitting  that  this  Court  can  in  no  way  interfere  to  enforce  a  separation  ;  yet,  con- 
sidering what  has  been  done  to  enforce  agreements  between  husband  and  triutee^ 
though  accompanied  by  a  provision  for  separation,  it  does  not  appeu*  to  me,  tiiata 
voluntary  assignment  and  declaration  of  trust  can  be  vitiated  by  such  a  provisioo; 
and,  without  regard  to  any  supposed  contract,  it  would  scarcely  be  just  to  say,  that 
idthough  a  voluntary  trust  may  be  binding  in  other  cases,  it  shall  not  be  ao  in  tks 
case  where  a  husband  has,  by  creating  such  a  trust,  prevailed  upon  his  wife  to  Ih* 
apart  from  him,  and  waive  the  enforcement  of  her  conjugal  rights.    And,  on  tfas 
whole,  it  appears  to  me,  that  as  against  the  estate  of  the  husband,  this  is  a  vi^  deed 
I  say  nothing  as  to  the  effect  of  it  between  tiie  Plaintiff  and  creditors  of  her  late 
husband. 

Conceiving  the  deed  to  be  valid,  I  have  considered  the  admitted  facts  and  die 
correspondence,  with  the  view  to  the  question  whether  the  deed  was  subeequeodr 
waived  or  abandoned. 

[296]  Mrs.  Frampton  appears  to  have  known  that  the  income  of  the  trust  fond 
was  received  by  her  husband  \  she  received  from  him  the  annuity  of  £300  till  1829 ;  in 
the  subsequent  years  she  received  some  sums  of  money  of  unequal  amount  in  additiM 
to  the  annuity.  The  largest  additional  sum  was  £70.  If  tAie  trust  had  been  d<dr 
performed  there  would  have  been  an  annual  investment,  and  a  constantly  inereaniM 
income.   Mra.  Frampton  might  therefore,  from  tiie  cireumotances,  have  oondudH 
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that^  vhole  income  was  reeejred  by  Mr.  Frampton;  and  .  by  tbe  non-payment  to 
her  of  tn  increasing  income,  might  have  found  reason  to  infer,  that  the  trust  was  not 
duly  performed ;  but  I  think,  that  Mr.  Frampton,  by  receiving  the  income  took  upon 
liiinsuf  personally  tbe  performance  of  the  trust,  to  which  he  had  made  it  subject ; 
and  I  find  nothing  affording  the  least  ground  to  infer,  that  Mrs.  Frampton  ever 
intended  to  waive  any  benefit  to  which  she  was  entitled  under  the  deed.  Notwith- 
studiog  the  separation,  she  appears  to  have  had  great  ooniideDoe  in  Mr.  FramptoQ, 
and  a  reliance  that  he  would  do  what  was  right.  It  is  true,  that,  independent  of  any 
inteotioD,  the  conduct  of  the  parties  may  be  soofa  that  ^e  law  m^,  in  analogy  to  the 
case  (rf  oontractB,  have  put  an  end  to  the  tnist  I  cannot  say  that  the  trust  would 
have  lemained  if  the  parties  had  lived  toge^er  again ;  but  however  this  might  have 
Urn,  I  am  <rf  opinion,  that  in  this  case,  nothing  occurred  which  would  have  put  an 
ad  to  a  contract  subsisting  between  the  husband  and  a  trustee  for  the  wife.  The 
•eparalaon  remained,  the  wife  performed  the  species  of  condition  imposed  upon  her  by 
Kt  husband,  and  although  no  hostility  remained,  and  a  correspondence  by  letter, 
which,  under  the  circumstances,  must  be  considered  as  creditable  to  both  parties, 
took  place,  in  the  latter  part  of  Mr.  Frampton's  life,  there  was  no  change  in  Uie 
arcamatances,  under  which  the  deed  was  (297]  ^ecuted,  and  no  waiver  or  abandon- 
meat;  and  I  am  therefore  of  opinion,  that  the  Pluntiff  ia  entitled  to  die  relief  which 
diea^ 

An  aoooant  muat  be  taken  of  the  dividends  of  the  trust  funds  reoeived  by  Mr. 
I^pton,  and  of  die  payment  thereout  made  to  Mrs.  Frampton ;  and  there  mnat  be 
an  uiquiiy  what  stock  might  have  been  annually  pnrehased  with  die  sm^os  of  the 
iooom^  uid  what  dividends  would  have  arisen  therefrom,  &c.,  &o. 

See  Moore  v.  Freeman^  Banb.  20S ;  Logan  v.  Birkeit,  1  Myl.  &  K.  220. 


[297]   Attornky-Genkral  v,  Exrr.   June  24,  Jvly  15,  Augitgt  2, 1841. 

[S.  (X 10  L.  J.  Ch.  373 ;  6  Jur.  863.   For  previous  prooeedings,  see  2  Beav.  420 ; 

3  Beav.  426.} 

Omerally,  the  relator  in  a  charity  iiif<»ination  is,  upon  obtaining  a  decree,  entitled  to 
hu  costs  as  between  solicitor  and  client ;  and  to  be  paid  the  cufferenee  between  the 
amount  thereof  and  that  portion  recovered  from  the  Defendants,  out  of  the  charity 
estate.    In  special  cases,  he  may  be  entitled  to  his  costs,  charges,  and  expenses. 

The  extra  costs  of  a  charity  information,  instituted  in  respect  of  one  only  of  several 
gifts  belonging  to  the  charity,  should,  in  the  first  instance  at  least,  fall  on  the 
pn^rty  which  is  the  subject  of  the  information.  It  may  happen  that  justice  to 
the  reiser,  and  even  the  interests  <^  the  charity,  might  require  a  difierent  provision^ 
whidi  woald  be  made  when  the  ciraumstanocB  require  il^  but  not  otherwise. 

This  ease  is  reported  onfe,  2  Beavan,  420,  and  3  Beavan^  425.  The  informaticm 
«as  filed  with  a  relator  to  set  aside  a  conveyance  and  reversionary  leases  of  property 
left  for  die  benefit  of  St  Thomas'  Hospital,  Northampton.  The  information  having 
to  a  great  extent  succeeded,  the  Defendant  Mary  Kor,  was  ordwed  to  pay  certain 
Msts,  "and  it  was  ordered  diat  it  be  referred  to  the  Master  to  tax. and  setUe  the  eo^s, 
^arges^  and  expentes  of  (he  relaior  of  mddenial  and  preparatory  to  these  causes  properly 
Mcttiraf,  in  addition  [298]  to  the  costs  hereinbefore  directed  to  be  taxed  and  paid  by 
the  said  Mary  Kerr,  to  be  paid  by  the  trustees  of  the  Hospital  of  St.  Thomas  for  the  time 
bemg,  or  the  treasurer  thereof,  out  of  the  funds  belonging  to  the  hospital."  It 
vas  also  thereby  declared  that  the  estate  of  William  Eerr  was  entitled  to  compensa- 
tiiMi,  for  certain  improvements  made  on  the  property,  out  of  the  charity  estate.  (3 
Beavan,  427.) 

These  oaiuea,  on  the  petition  of  the  trustees  ci  St  Thomas'  Hospital,  came  on  to 
he  reheard  so  as  routed  to  die  above  coste,  ohargeSj  and  expenses  which  had 
tbeady  been  taxed. 

E.  iL— 12 
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Mr.  Betbell  and  Mr.  Wbitworth,  for  tbe  trustees,  contended,  first,  that  the  decree 
was  wrong,  so  far  as  it  gave  tbe  reUtor  **  the  extra  "  costs,  chu'ges,  and  expenses  of 
the  relator  "of  incidental  and  preparatory  to  these  causes  properly  incorrea."  The 
consequence  of  these  words  was,  that  althouffb  the  information  was  filed  in  1836,  the 
bill  of  costs  eommenoed  three  years  jHreTiouuy,  and  £200  had  been  flowed  for  corti 
incurred  prior  to  any  relator  having  been  found ;  2dly,  That  these  extra  costs,  &c., 
ought  not  to  be  ohaiged  on  the  whow  property  of  the  hospital  generally,  bat  only  on 
the  property  whuh  was  the  subject  m  the  information.  That  as  fands  <rf  die 
hoi^taf  anme  from  various  sources,  and  had  been  derived  from  ^  beneroleoee  of 
vanous  individuals,  it  would  be  most  unjust  to  apply  the  funds  of  others,  which  hsd 
been  devoted  by  the  donors  to  charity,  to  the  payment  of  oosts,  charges,  and  expensw 
incurred  in  litigation  in  respect  of  other  independent  property. 

Mr.  Pemberton,  Mr.  G.  Turner,  and  Mr.  O.  Anderdon,  emMi,  contended  that,  tbe 
costs  having  been  taxed,  it  [299]  was  now  too  late  to  object,  and  that  there  could  be 
no  rehearing  for  costs ;  that  the  decree  was  right,  and  was  sanctioned  by  authoritj. 
That  in  the  case  of  The  AUoney-QmeraX  v.  The  Sidwner^  Con^ny  (Jacobs  630),  Loid 
Eldon  gave  all  parties  their  oosts  between  solicitor  and  client,  "  together  witii  sof 
costs,  barges,  and  expenses  reasonably  and  properly  incurred  by  the  relators,  to 
enable  them  to  institute  and  prosecute  the  suit ;  and  in  The  Attomof-Oeneral  v.  Tie 
Corporation  of  MantAesier  (3  L.  J.  64),  Sir  J,  Leach  stated  "  that  relators  in  anch  caM 
were  persons  discharging  a  great  public  trust;  that  they  ou^ht  to  be  oompleteh 
indemnified,  and  therefore,  that  th^  oi^ht  to  be  allowea  their  costs,  chafes,  and 
expenses."  That  on  principle,  it  was  but  equitable  that  a  parly  wretting  chuitj 
property  from  a  wealthy  family  for  the  benefit  of  a  charity,  should  be  protected  agsiut 
all  costs.  It  could  not  be  expected  that  parties  would  come  forward  on  public  grounds 
at  their  own  expense,  even  if  successful.  That  a  charity  suit  formed  an  exception  to 
the  general  rule,  and  that  in  such  oases,  even  the  heir  at  law  was  allowed  his  coit% 
charges,  and  expenses.  [Thx  Mabteb  of  THE  ROLLS.  I  believe  that  has  bera  doM. 
{Ourrie  v.  Fye,  17  Ves.  462).] 

The  charity  which  has  the  benefit  of  the  property  recovered  by  this  informatioB, 
onght  to  bear  the  expenses  out  of  its  general  property ;  it  would  be  more  benefidil 
than  rusing  the  amount  out  of  this  property. 

The  following  unrqtorted  cases  relate  to  the  question :  The  AUomof-Qtmerol  t. 
TroUer  (M.  R  21st  Feb.  1832),  The  AUomes-Gmeml  v.  The  Mayor  of  DaHtiumik  (K  fi. 
20th  July  1832),  The  Attorney-General  v.  Hvkhinson  (M.  R.  24th  July  1832X  Tie 
Attorney-General  v.  The  [300]  Mercer^  Company  (M.  R  27th  Jan.  1833),  The  Attontf- 
General  v.  Corpus  Chrieti  College  (V.-G.  9th  March  1833),  The  Attome^eneml  v.  Tki 
Goldetmih^  Company  (M.  B,  26th  June  1833),  The  Attorney-General  v.  The  CloihwoM 
Company  (Y.-G.  24th  March  1835),  The  Attorney-General  v.  Walford  (9th  June  1835), 
The  Attorney-General  v.  The  Fishmongers'  Company  (M.  R.  Jan.  1837),  T?te  Attonuf- 
General  v.  St.  David's  (V.-C.  19th  April  1838,  and  15tfa  Jan.  1839),  The  Attomey-Genei^ 
V.  Sarper  (V.-O.  4th  Feb.  1839),  ITte  Attorney-General  v.  Lasl^  (V.-C.  8th  AagMt 
1839),  The  Attorney-General  v.  Nethercoat  (V.-C.  29th  Jm.  lBil),  lie  Affomeg^^lauid 
V.  ne  Draper^  Company  (M.  R  19th  March  1841). 

Mr.  Bethell,  in  reply.  The  points  compUuned  of  were  not  brought  befne  ^ 
no^  of  the  Court  at  the  hearing.  It  is  an  important  question  <iS.  prindpla,  and  wtij 
therefore  be  set  right  upon  a  rehearing. 

The  treasurer  ot  the  hospital  has  no  funds  in  hand  to  pay  these  costs,  and  if  psil 
out  of  the  ac(3iiing  rents,  the  trustees  will  be  unable  to  continue  to  perform  the 
charitable  purposes  of  the  founders  of  the  hospital.  It  is  unreasonable  that  tlM 
charitable  donation  of  A  should  be  applied  in  payment  of  the  costs  of  a  ehsritf 
founded  by  6.  The  case  of  The  Attorney-General  v.  Nethercoat  (see  1  Hare,  400)  iis 
strong  practical  instance  of  the  effect  of  giving  costs  in  such  extensive  twins.  It  wm 
an  inA>nnation  complaining  of  the  mismanagement  of  the  charity,  and  the  Court  gsve 
an  order  for  the  sale  of  the  charity  property  to  pay  the  costs,  charges,  and  expeneeL 
It  realised  jei200,  out  of  which  costs,  amounting  to  £1080  [301]  were  paid,  so  tbst 
the  interference  of  the  Court  to  protect  the  chuity  ended  m  its  entire  deatmstioa 
I  bronght  the  matter  before  the  attention  of  the  Court,  hoping  it  would  inteiftr^  bat 
was  unsuooessfuL   Here  the  extoa  taxed  costs  amount  to  £1043,  and  it  ia  donbtAd 
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whether  the  |«Dperty  recovered,  after  m&kiog  the  allowance  for  improTemente,  will 
be  wortA  it. 

Thi  llAcnBB  OF  THX  BoLLB  obeeiTed,  I  have  no  doubt  that  this  paitioular  point 
wu  DSTBT  hniught  under  my  attention  at  the  firet  hearing ;  I  will  consider  it.  We 
are  all  aware  of  tha  great  abuae  which  haa  been  practised  in  these  charity  infbrmationa 
for  many  yean  past  In  some  cases,  no  doubt,  they  have  been  productiTe  of  con- 
siderable good ;  but  in  many,  they  have  ended  in  the  entire  ruin  of  the  charities  they 
professed  to  protect. 

Aitgutt  2.  The  Master  op  the  Bolls  [Lord  Langdale].  These  causes  came  on 
to  be  reheard  upon  that  part  of  the  decree  by  which  it  was  ordered,  that  the  relator 
iboald  have  his  costs,  charges,  and  expenses,  of  inoideutal  and  preparatory  to  these 
causes;  and  that  the  amount  of  the  costs,  and  of 'certain  sums  to  be  allowed  to  Mary 
Kerr,  should  be  paid  by  the  trustees  out  of  the  funds  of  the  charity. 

It  is  alleged,  on  the  behalf  of  the  trustees,  that  the  relator  is  not  entitled  to  such 
costs,  diwgea,  and  expenses ;  and  that  t^e  woiount  of  what  may  be  payable  to  the 
frnstees  ought  to  be  paid  out  of  the  estate  which  is  the  subject  of  this  suit^  and  not 
oat  iA  the  general  funds  of  the  charity. 

On  the  oehalf  of  the  Attorney-General  and  the  relator  it  ha8\>een  argued,  that  the 
relator  is  entitled  to  [902]  such  coets,  charges,  and  expenses,  according  to  the  usual 
eooree  and  practice  of  the  Court,  and  serentl  cases  in  whidi  such  cost^  charges,  and 
expenses  hare  been  allowed  were  cited. 

It  appears  to  me,  that  the  practice  of  making  any  such  allowance  is  of  very  recent 
orifln,  and  that  it  is  not  a  matter  of  course  to  make  it.  I  think  that  the  order  made 
b^Lcnd  Eldon  in  The  Attomof-OenmU  v.  Skinner^  Company,  and  the  order  made  by 
Sir  John  Leach  in  The  Attorney-General  v,  Winchester,  must  have  depended  on  the 
parti<»lar  circumstances  of  those  cases,  which  were  of  a  complicated  and  special 
utore.  The  aabieot  was  not  Iwonght  under  the  consideration  of  the  Court  in  any  d 
the  odier  eaaes  which  were  cited. 

Sir  John  Leach,  indeed,  seems  to  hare  tdumght,  that  a  rdator  was  to  be  considered 
is  some  sense  in  the  situation  of  a  trustee ;  and  there  are  several  cases  in  which  he 
allowed  the  relator  his  costs  as  between  solicitor  and  client,  and  these  cases  are  of 
themselves  sufficient  to  shew  that  there  was  no  general  rule  to  allow  costs,  charges, 
aod  expenses.  One  of  those  cases  was  The  Attorney-General  v.  Goidsmiths^  Company  in 
June  1833 ;  and  in  the  case  of  The  Attorney-General  v.  Fishmonger^  Company  (1  Keen, 
492),  which  afterwards  occtirred  before  me,  I  had  occasion  to  consider,  how  far  the 
rewor  in  a  charity  information  was  entitled  to  costs  as  between  solicitor  and  client 
u  a  right ;  and  thinking  that  he  was  not  so  entitled,  I  thought  it  ri^tf  in  tiut  case, 
to  give  him  his  costs  as  oetween  ^rty  and  party  onl^. 

On  considering  the  cases  which  have  occurred,  it  appears  that  the  relator  in  a 
diari^  inftmnation,  where  {^OS]  there  is  nothing  to  impeach  the  propriety  of  the 
suit;  and  no  speoia]  circumstances  to  justify  a  special  order,  is,  upon  obtaining  a 
decree  for  the  charity,  enticed  to  his  costs  as  between  solicitor  and  client,  and  to  be 
paid  tiie  difference  between  the  amount  of  such  costs  and  the  amount  cl  the  costs 
which  he  may  recover  from  the  Defendants,  out  of  the  charity  estate.  (See  Attorney- 
€meral  v.  Carte,  1  Dick.  113,  and  Beames  on  Costs,  343.) 

There  nuy  be  special  cases  in  which  the  relator  may  be  entitled  to  charges  and 
expenses,  in  addition  to  his  costs  of  the  suit,  as  between  solicitor  and  client ;  but  it 
spears  to  me,  that  such  cases  must  depend  upon  their  peculiar  circnmstances,  to  be 
broosht  forwsffd  and  established  by  evidence  on  proper  occasions. 

Upon  the  second  point,  I  find,  that  there  are  several  cases,  in  which  the  costs  to 
be  paid  by  tlie  trustees  of  a  charity,  have  been  ordered  to  be  paid  out  of  the  funds  of 
the  diarity  gmerall^ ;  but  the  tenstees  objecting,  it  appears  to  me  more  regular  and 
proper,  in  me  first  iiutance  at  least,  to  cha^  the  costs  which  fall  upon  the  charity 
on  tftie  fund  recovered  by  the  information,  or  on  the  estate  which  is  the  subject 
4rf  tite  suit  It  may  happen  that  justice  to  the  relator,  and  even  the  interests  of  the 
<diarity,  may  require  a  different  provision,  which  would  be  made  when  the  circumstances 
require  it,  bat  not  otherwise. 

I  am  therefore  of  opinion,  that  the  decree  must  be  vuied  in  the  two  particulars 
complained  of ;  and  thi^  the  relator,  instead  of  bong  allowed  his  costs,  charges,  and 
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iexpeuses,  of,  inoideDtal,  and  preparatory  to  these  causes,  properly  incurred,  is  only  to 
be  allowed  his  [3041  costs  of  these  suits  as  between  solicitor  and  client ;  and  tiiafc  the 
coats  and  sums  which  are  to  be  paid  by  the  Defendaots  the  trustees,  instead  of  being 
directed  to  be  paid  out  of  the  funds  of  the  hospital,  are  to  be  a  charge  on  the  properiy 
which  is  the  subject  of  this  suit,  and  to  be  raised  by  sale  or  mortKage  tbera^ 

Under  the  decree  as  it  stood,  the  costs  of  the  relator  have  been  already  tu»d; 
and  the  effect  of  the  variation  now  made  will  be  to  make  a  new  taxation  necessary. 

The  additional  costs  of  taxation  cannot  be  imputed  to  the  relator  idone ;  for 
althoiuh  it  does  not  appear  that  a  claim,  in  conformity  with  the  words  introduced 
into  t£e  decree,  was  made  to  the  Court  (in  which  case  it  would  probably  have  not 
been  allowed),  it  was  introduced  into  the  minutes  of  the  decree,  and  was  well  known 
to  both  sides,  before  the  decree  was  settled.  I  think  that  in  this  respect  both  8ide» 
were  acting  in  error.  Whether  any  allowance  can  be  made  in  respect  of  such  coeta^ 
cannot  be  determined,  either  on  the  rehearing  of  the  case,  or  on  the  petition,  which 
has  been  presented  for  raising  and  paying  the  costs  already  taxed. 

Upon  that  petition,  I  think  that  under  the  circumstances  no  order  can  be  made. 


[306]  Attobnxy-General  v.  Thk  Drapebs'  Company.  Jvl^f  14.  Au^ua  2, 184L 

in  a  charity  information  filed  without  a  relator,  the  Attomey-Qeneral  did  not  person- 
ally appear  at  the  hearing,  but  two  other  counsel  appeared  in  support  of  the 
information.  Held,  that  the  costs  of  a  brief  to  the  Attorney-General  ou^t  to  be 
allowed  in  addition  to  those  of  the  two  counsel  in  the  taxation  of  ooBte  aa  betweeo 
party  and  party. 

Liberty  given  to  except  to  the  Master's  report  of  taxation  being  applied  for,  on  the 

Sound  of  bis  disallowance  of  such  brief,  the  report  was  leferrwl  mok  to  the  fiiastor 
r  review. 

This  was  an  information  filed  by  the  Attomey-Qeneral  under  the  2  W.  4|  c.  57, 
without  a  relator. 

At  the  hearing  Mr..  Femberton  and  Mr.  Blnnt  appeared  in  support  of  the  infmas- 
tion,  but  the  Attorney-General  did  not  penwnally  appear.  A  deolaration  was  then 
made  against  the  Defendants  with  costs,  as  between  party  and  party.  (Ses 
4  Beav.  72.) 

On  taxation  the  Master  disallowed  the  costs  of  a  brief  given  to  the  Attwney- 
General,  but  allowed  those  of  the  two  other  counsel.  A  petition  was  now  presented 
to  the  Court  for  liberty  to  except  to  the  Master's  taxation  on  the  ground  erf  the 
disallowance. 

Mr.  Femberton,  in  support  of  the  petition. 

Mr.  Kindersley  and  Mr.  Lloyd,  tmirit,  contended  that  the  Master  had  come  tea 
right  conclusion  on  the  subject ;  tiiat  his  decision  was  final,  wd  (this  not  beins  a  cm 
involving  any  principle)  could  not  be  reviewed.  (See  A]»ap  v.  Xord  (k^vrd,  1  llyL  & 
K  664.) 

That  the  long-settled  practice  upon  the  taxation  of  costs,  as  between  solicitor  and 
client  was  to  allow  briefs  to  two  counsel  only,  or,  under  special  circumstances,  three ; 
Downing  College  case  (3  Myl.  &  Or.  474).  That  the  [306]  Master  was  therefore  right 
in  allowing  only  two  briefs  in  support  of  the  information,  and  in  the  disallowance  of 
the  brief  to  the  Attomey-Generai,  who  did  not  attend  the  hearing,  and  as  it  appeared* 
never  intended  to  do  so.  They  argued  also,  that  although  the  Attomey-Oenenl 
might  be  entitled  as  against  the  charity  estate,  yet  that  the  Defendants  were  not 
liable  to  pay  for  services  never  rendered,  and  they  cited  Attmtejf-QeiienU  t.  iW 
(Turn.  &  Buss.  328),  Attomey-Gfmeral  v.  Km-  (4  Beav.  297). 

Mr.  Femberton,  in  reply.  The  brief  was  delivered  to  the  Attomey-Gkneral,  not 
as  counsel  in  the  cause,  but  in  the  chMacter  of  a  public  officer  whose  duty  it  was  to 
superintend  the  conduct  of  the  sui^  and  who  was  a  party  to  the  cause.  The  Court 
itself  on  occasions  requires  the  Attome)r-G«neral  to  atten(£  in  order  that  he  may  folly 
communicate  his  opinion  and  exercise  his  discretion,  and  the  pracitice  lu»  always  ban 
to  allow  his  brief. 
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Thx  Mastkb  of  ths  Solls  [Lord  Langdale}.  I  will  coDsider  this  question,  and 
see  if  the  general  rule  which  it  seems  has  heen  heretofore  acted  on,  is  to  be  departed 
bam  in  die  present  case. 

I  have  frequently  had  occasion  to  observe,  tiiat  there  is  nothing  from  which 
ehsrities  have  more  aevwely  suffered  than  from  the  absenoe  of  the  Attorney-General, 
and  from  his  not  having  been  furnished  with  fall  informalaon.  The  duties  which  he 
is  sometimes  called  on  to  ^rform,  render  it  indispensable  that  he  should  be  furnished 
with  full  information,  which  can  only  properly  be  communicated  by  means  of  a  brief. 
Cues  of  hard-{3071-ship  are  sometimes  represented  to  the  Attorney-General  in  open 
Court,  and  he  is  asKed,  if  be,  in  his  discretion,  will  call  on  the  Court  to  pronounce  a 
deoee  according  to  the  strict  rights  in  favour  of  a  charity  {AUomey-General  v.  Bretting- 
ton,  3  Beavan,  91) ;  if  the  Attorney-General  be  kept  in  ignorance  of  the  real  cireum- 
atuHies  of  the  case,  it  would  be  impossible  for  him  to  exercise  that  salutary  discretion. 

Here  it  is  said,  that  the  Attorney-General  ought  not  to  be  allowed  his  costs, 
because  he  did  not  attend  personally  at  the  hearing.  The  Attorney-General  having 
dne  ngud  to  the  whole  of  his  duty  in  the  cwue,  may  not  have  oonsidttred  his  personal 
attendance  in  Court  necessary  to  tlie  performance  of  tiiat  duty.  This,  however,  is 
not  Ae  qaeetion,  for  there  can  be  no  doubt  that  the  Attorney-General  was  properly 
famished  with  a  brief  of  the  proceedings,  and  the  real  question  is,  upon  whom  the 
expense  ought  to  fall, 

August  2.  The  Master  of  the  Boli^  [Lord  Langdale].  This  is  the  petition  of 
the  Attorney-General  for  leave  to  except  to  the  Master's  report.  And  the  single 
question  is,  whether  the  expense  of  preparing  a  brief  for  the  Attorney-General  at  the 
hearing,  Kod  the  fee  thereon  paid  to  him,  are  to  be  deemed  costs  as  between  party  and 
party,  or  costs  as  between  solicitor  and  client.  The  Master  has  refused  to  allow  them 
as  costs  between  party  and  party,  and  that  is  the  subject  of  complaint. 

As  it  is  the  duty  of  the  Attorney-General  to  attend  personally  to  the  conduct  of 
the  eanse,  it  is  not  denied  that  he  ou^t  to  be  supplied  with  a  brief  of  the  proceed- 
(90^ing^  nor  is  it  contended  that  he  ought  not  to  receive  a  fee  on  the  occasion ;  but 
It  is  omtended,  that  the  expense  shoura  not  fall  on  the  part^  against  whom  the 
Attomey^Teaeral  obtains  a  decree  with  costs,  but  should  be  paid  out  of  the  estate 
which  is  the  subject  of  the  information. 

The  Attorney-General  has  a  duty  and  responsibility  quite  distinct  from  the  mere 
duty  and  responsibility  of  counsel  attending  at  the  hearing  to  ar^e  the  cause ;  and  it 
ii  s  doty  which  cannot  be  performed  without  the  knowledge  which  is  afforded  by  the 
brief.  I  conceive,  therefore,  that  his  brief  is  a  necessary  part  of  the  expense  of  pro- 
aeeuting  the  suit,  and  that,  whether  he  appears  to  argue  the  case  at  the  bearing  or 
not  Upon  inquiry,  I  have  not  been  able  to  bear  of  a  single  instance  before  the 
present,  in  which  upon  a  taxation  of  costs  between  party  and  party  the  costs  of  the 
Attomey-GtenOTal's  brief  have  not  been  allowed.  The  practice  has  been  onifonn.  Even 
those  officers  who  have,  in  their  own  opinions,  considered  that  such  costs  ought  only  to 
be  allowed  upon  a  taxation  of  costs  as  between  solicitor  and  client,  have  infonned  me, 
that,  ^tbouj^  they  have  frequently  urged  their  reasons  for  their  own  view  of  the 
case  before  different  Masters,  it  has  always  been  without  success.  I  must,  therefore, 
consider  the  practice  to  be  uniform,  and  there  is  no  authority  in  the  Master's  o£Sce, 
or  here,  to  alter  it.  U  a  new  practice  is  to  be  introduoecC  it  must  be  by  higher 
authority  than  mine. 

I  am,  therefore,  of  opinion,  that  the  prayer  of  this  petition  must  be  granted. 

Befer  it  back  to  the  Master  to  review  his  report  and  tax  the  costs  of  the  Attorney- 
Genmal's  brief. 
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[809]   /»  re  Smith.   May  S,  June  1,  5,  6,  Avgwt  4,  1841. 

[For  subsequent  proceediogB,  see  9  Beav.  182,  342.  See  Chi^  t.  Griffiths,  1843,  3 
Hare,  696;  €h^  v.  Swaai,  1847,  16  Sim.  664;  2  Ph.  366 ;  /n  )v  i>  Bramm-md 
OaJdey  [1896],  2  Ch.  492.] 

The  taxation  of  the  bill  of  oo«t8  of  the  agent  of  a  solicitor,  upon  the  footSng  oi  ft 

speciid  agreement  requiring  the  Master  to  depart  from  the  (mdinaiy  nun  of 

taxation,  cannot  be  obtained  upon  petition. 
An  account  of  all  the  dealings  and  pecuniary  transactions  not  connected  with  the  Inlls 

of  costs,  cannot  be  obtains  upon  a  petition  for  the  taxation  of  costs.   The  aocoost 

directed  on  petition  being  limited  to  monies  pud  or  duly  appnqniated  towaxdi 

satisfaction  of  the  bills. 
In  general,  a  solicitor  ownot  obtain  the  taxation  of  his  agent's  costs  without  bringiBg 

the  amount  into  Court ;  but,  under  special  circumstances,  that  conditicm  wiU  be 

dispensed  with  or  the  amount  limited. 
Axent  of  a  solicitor  held,  by  the  irregularity  of  his  conduct^  to  hare  dis^aiged 

fiimsd^  and  ordered,  before  taxation  or  parent  of  his  biUs,  to  deliver  im  sB 

papers,  &o.,  on  an  undertaking  of  the  principal  to  redelirer  tiiem,  as  the  Coort 

should  order. 

Payment  in  respect  of  counsels'  fees  should  specify  the  cause,  and  each  partioolar  fee. 
Payments,  except  for  stated  and  specific  fees  for  particular  matters  of  business  done 
or  to  be  done^  disapproved  of. 

This  was  a  special  application  by  Mr.  Husband,  a  country  solieitor,  for  tbe 
taxation  of  the  bill  of  Mr.  George  Smith,  his  London  agent. 

The  facts  of  the  case  are  fully  stated  in  the  following  judgment  of  the  Court. 

Mr.  Pemberton,  Mr.  Stuart,  and  Mr.  Cole,  in  support  of  the  petition. 

Sir.  W.  Follett,  Mr.  Eindersley,  Mr.  Bethell,  and  Mr.  W.  S.  Daniel,  for  Mr. 
Geoneo  Smith. 

The  following  authorities  were  referred  to : — As  to  tiie  authority  of  the  Comt  to 
order  the  taxation  of  an  agent's  bill  j  Lea  v.  AvttaU  <2  MyL  &  K  284) ;  2  6.  3,  & 
23,  and  12  G.  2,  c.  13,  s.  6 ;  and  see  Jones  v.  Boberts  (8  Sim.  397),  and  ToghiU  v.  Onat 
(2  Beavan,  261). 

That  accounts  could  not  be  taken  on  the  taxation  of  a  bill  of  costs ;  Afum.  (2  To. 
sen.  462),  Jones  v.  James  (1  Beavan,  311).  And  to  shew  the  right  of  the  Petiuooer 
to  the  immediate  de-[310}-livery  of  the  papers,  on  the  ground  that  Mr.  Smith  by  bii 
conduct  had  discharged  himself ;  Seslop  t.  Metcalfe  (8  Sim.  622,  and  3  MyL  &  &. 
1S3),  and  see  Cane  v.  Martin  (2  Beavan,  584).  And  to  shew  that  after  action  broi^ 
upon  an  attorney's  bill  containing  any  taxable  item,  the  Court  will  refer  it  to  taxatu», 
without  imposing  terms  on  the  Defendant ;  tFiUiams  v.  Gr^Uks  (6  Mee.  &  W.  32). 

August  4.   The  Master  of  the  Bolls  [Lord  LangdaleJ.    This  petita<u  i> 

S resented  by  James  Husband,  praying  that  the  Bespondent,  George  Smith,  my 
eliver  up  to  Messrs.  Bourdillon  &  »>ns,  all  deeds,  briefs,  and  papers  in  his  possssaioii, 
as  agent  of  the  Petitioner,  upon  such  terms  as  the  Court  may  think  fit  And  may  1» 
ordered  to  deliver  his  further  bill  of  costs,  in  any  of  the  matters  in  which  he  bH 
been  em^oyed  as  ageht  of  the  Petitioner,  and  ms  cash  account  in  respect  of  the 
dealings  between  him  and  the  Petitioner,  during  the  years  1830,  1831,  1832,  183S, 
and  1834.  And  that  it  may  be  referred  to  the  Master  to  tax  the  said  George  Smith'* 
bills  of  costs  from  the  year  1826  inclusive,  down  to  the  present  time ;  and  to  settle 
and  adjust  the  cash  account  between  the  Petitioner  and  the  Respondent ;  and  to  tab 
an  account  of  all  dealings  and  transactions  between  them,  necessary  for  that  purpose. 
And  that  in  such  taxation  the  Master  may  be  ordered  to  have  regard  to  an  agreement 
stated  in  the  petition,  and  upon  which,  it  is  all^;ed,  the  Petitioner  employed  Uh 
Bespondent  as  his  agent 

Mr.  Smith  has  acted  as  agent  for  Mr.  Husband,  from  the  year  1826  down  to  tbe 
close  of  the  year  1840;  and  there  has  been  no  taxation  of  his  bills,  and  no  srtUe- 
[311]-ment  of  accounts  in  relation  thereto.   I  apprehend  it  to  be  the  course  of  tti> 
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Court  to  order  the  taxation  of  such  bills,  and  to  have  the  amount  dae  tbereoD 
aaeertained,  oa  myment  into  Court  of  Ohe  amount  ai^waring  to  be  due  upon  the  bills 
tnd  aceonnts  deuvered. 

The  peenUarities  in  this  case  are,  Jirsi,  that  the  Petitioner  desirea  to  have  the  billa 
taxed  u^D  the  footing  of  a  special  i^reement,  which,  as  he  alleges^  was  entered  into 
sod  subsisted  between  him  and  the  Kespondent;  2(%,  that  the  Petitioner  asks  for  a 
geoeral  account  of  aXL  dealings  and  transaota^ms,  so  far  as  may  be  necessary  for 
nttling  the  caah  account  between  him  and  the  Bespondent;  and,  Sdlyt  that  the 
Petiticmer  claims  to  have  the  order  for  taxation,  and  for  the  delivery  np  of  his  papers, 
witboat  bringing  any  money  into  Court 

Afl  to  the  agreement,  the  Petitioner  alleges,  that  the  emfjoyment  of  the 
Ree pendent  as  London  agent  of  the  Petitioner,  was  upon  an  express  agreement  or 
imderstaoding  between  them,  that  the  Respondent  should  only  charge  the  Petitioner 
irith  the  unount  of  the  sums  actually  paid  out  of  pocket  in  any  suits,  actions,  and 
matten  of  business  transacted  by  him  as  the  Petitioner's  agent,  in  which  the 
Petiti(»ier  should  be  unsuccessful,  and  should  not  himself  get  pud,  or  in  which  the 
Petitioner  should  be  personally  interested  or  concerned  as  a  party  or  otherwise,  and 
dioald  not  himself  ^t  paid. 

This  agreement  is,  as  distinctly  sworn  to  by  the  Petitiixier,  and  is,  as  it  appears  to  me, 
diatincUy  denied  by  tiie  Besponoent.  Evidence  <m  the  subject  hu  been  eooe  into  at 
^reat  length  on  both  ndes,  axtd  tliere  is,  I  think,  reason  to  belieTe  that  the  Aespondeut 
intended  that  the  Petitioner  should  expect  to  have  some  allowance  or  some  favour  in 
his  personal  and  unsuccessful  [312]  oases ;  and  that  thct  Petitioner  did  accordingly, 
tad  with  some  reason,  expect  some  such  favour  or  allowance ;  but  the  evidence  does 
not  appear  to  me  to  prove  the  agreement  alleged,  or  any  other  distinct  and  established 
agreonent  A  vagae  hope  seems  to  have  been  held  out  on  one  side,  and  entertained 
on  the  otiier ;  but  i  am  far  from  being  satisfied,  that  both  parties  concurred  in  the 
suae  view  of  the  subject,  or  that  any  settled  agreement  subsisted  between  them. 

The  evidenoe  does  not  appear  to  me  to  establish  any  clear  result,  and  I  do  not 
eoDenve  it  to  be  material  in  the  p^ent  proceeding ;  because  I  am  of  oranion  that 
apOQ  such  a  petition  as  this,  the  Court  has  no  jurisdiction  to  oompel  tiie  ^lecifie 
peiformanoe  of  a  special  agreement,  eT«i  if  the  same  were  established  by  endenoe 
vltich  could  be  relied  on.  All  that  can  be  done  upon  such  a  petition,  is  to  order  the 
Uzi^iOD  of  the  bills,  according  to  the  usual  course  and  the  general  rules  of  the  Court. 
Tsxation  upon  the  footing  of  a  special  agreement,  requinng  the  Master  to  depart 
from  the  ordinary  rules,  and  the  result  of  which  may  be  to  give  to  one  party  some- 
diing,  more  or  less,  than  the  general  rules  of  the  Court  authorise,  and  to  deprive  one 
|iir^  of  the  fruit  of  labour,  to  which  he  would  otherwise  be  entitled,  and  exempt  the 
other  from  liabilities  to  which  he  would  otherwise  be  subjected,  can  I  think,  only  be 
directed  upon  the  establishment  of  the  special  agreement,  in  a  formal  proceeding 
instituted  for  the  purpose. 

I  am- also  of  opmion,  that  upon  such  a  petition  as  this,  the  Court  has  no 
jnrisdictitMi  to  order  an  aocount  to  be  taken  oi  all  dealings  and  trausaotiona  between 
Ae  ^ineipal  and  his  uent,  so  fisr  as  saoh  aocount  may  be  necessary  to  adjust  and 
Moertain  a  general  caiu  aocount  between  them.  I  think  that  accounts  of  dealings 
[3tS]  pecuniary  matters  not  connected  with  the  bills  of  costs,  cannot  be  directed 
•  merely  incidental  to  an  order  to  tax  the  bills  of  costs.  In  such  cases  there  is 
wully  a  direction  to  ascertain  the  amount  of  what  is  due  upon  the  bills,  or  what,  if 
uytiiin^  IB  overpaid ;  and  this  renders  it  necessary  to  take  an  aocount  of  such  sums 
of  money  as  have  been  paid,  or  duly  appropriated,  towards  satisfaction  of  the  bills. 
If  the  ||Hincipal  desires  to  obtain  a  general  account  of  all  dealings  and  transactions 
(ioeloduig  agency  business^,  between  him  and  his  agent,  on  the  tooting,  as  to  such 
igeo^y  business,  of  a  specif  agreement,  I  think  that  he  cannot  have  the  relief  on 
P>tilaoD ;  and  that  in  ordering  the  bills  to  be  taxed  on  petition,  no  more  can  be 
done  than  to  direct,  in  the  usual  way,  that  the  Master  do  asoertain  what  is  due  or 


hOOey.  C%rtste(l^mi.  &B.  324)and/oiWT.J2(Ms(8Shn.  400),  it  was  held 
that  the  principal  could  not  obtun  the  taxation  of  his  agent's  InHs  without  bringing 
the amoont  into  Court;  hut  in  the  two  cases  of  Bmskdy.  Bar^!ool{l  Dick.  112,  and 
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Boaraea  on  Costs,  361),  Lord  Hardwicke  did  not  order  tbe  costs  to  be  broo^t  in. 
And  under  apecii^  circumstances,  I  conceive  that  tiia  oondititm  of  bringing  tiie  oosU 
into  Court  may  be  dispensed  with. 

In  this  case  it  Is  alleged  by  the  Petitioner,  that  the  Respondent  has  for  a  knig 
time,  and  in  a  great  variety  of  transactions,  comftiitted  very  gross  frauds  againA  the 
Petitioner  or  bis  clients,  in  charging  as  disbursements  in  the  causes  and  matten  in 
which  he  has  been  employed,  various  sums  of  numey  which,  in  £aet»  never  woe 
disbursed.  That  his  conduct  in  this  and  other  reapeets  baa  beoi  sn^  that  he  cannot 
safely  permit  him  to  act  [Slti  u  agent  any  longer.  That  under  saeh  circumstanees 
tbe  Respondent  ought  to  oe  dfeemed  to  have  discharged  himsdf  from  his  agency,  and 
ought  not  to  be  ulowed  to  throw  any  olratacle  in  the  way  of  the  business  beiDg 
carried  on  by  some  other  a^ent.  That  the  amount  of  what  is  really  due  to  the 
Respondent  must  be  uncertain,  and  that  for  these  reasons,  the  Respondent  ought  to 
be  ordered  to  deliver  up  the  papers  which  he  holds  as  the  Fetitionw's  agent,  and 
that  the  Petitioner  ought  to  have  the  bills  taxed  without  bringing  the  amonnt  into 
Court 

Amount  other  acts  of  misconduct  with  which  the  Respondent  is  charged,  ii 
this : — ^That  he  has  in  his  bills  of  costs,  charged  as  disbursements  for  fees  paid  to 
counsel,  various  sums  of  money,  which,  in  faot^  never  were  paid,  or  which,  if  paid, 
were  less  in  amount  than  the  fees  chaived.  And  Mr.  Husband  has  8w<mii  that  Mr. 
Smith,  on  being  remonstrated  with  on  the  subject,  replied,  "  What  matters  it  to  yoa  t 
You  are  not  a  user ;  if  I  charge  yon,  you  cbaige  your  clients." 

The  Respondent  has  admitted,  that  in  his  several  bills  delivered,  he  has  Ghai;ged 
the  Petitioner  with  money  as  paid  for  fees,  which,  in  fact,  were  not  paid  at  the  time 
when  charged ;  and  that  in  several  instances  he  has  charged  for  fees  to  counsel, 
several  sums  of  money  larger  than  the  amount  of  the  fees  which  were  in  fact  psid ; 
he  denies  the  imputed  fraud,  and  attempts  to  remove  the  imputation,  by  endeavouring 
to  shew  that  the  overcharges  were  accidental  errors,  arising  from  mistakes  made  in 
the  hurry  of  business,  in  the  absence  of  necessary  papers,  or  by  the  carelessness  of 
clerks ;  and  he  alleges,  that  in  some  instatices,  fraud  could  not  have  been  intended, 
because  the  means  of  detection  were  in  the  power  of  the  Petitioner. 

[^6]  And  with  respect  to  the  expressions  imputed  to  Mr.  Smith,  when  remos-  ' 
strated  with,  he  denies  uiy  such  expression  widi  refwence  to  overchaiged  fees ;  but 
says,  that  with  respect  to  fees  dne  to  counsel  and  unpaid,  he  may  have  said,  "tbe 
fees  remaining  unpaid  is  not  a  matter  between  you  and  me,  as  you  have  ehiiged 
such  fees  to  your  clients ;  but  that  is  a  matter  between  me  and  ooansel." 

It  is  probable  that  some  of  the  erroneous  charges  may  have  been  unintentioosD^ 
made.  There  are  others  which,  I  confess,  I  find  it  very  difficult  to  impute  to  innooeot 
mistake.  There  may  have  been  no  design  to  carry  into  execution  a  systematic  pba 
of  fraud,  and  the  amount  of  all  the  overcharges  which  have  been  admitted,  or  proved, 
is  not  very  considerable ;  but  the  mere  facts  that  a  solicitor  acting  as  a^nt  for 
his  prindpu,  has  charged  fees  as  paid,  before  the  same  were  actually  paid;  and 
has,  in  so  many  instances,  charged  as  paid  fac  particular  fees,  sums  of  money  larger 
than  were  ever  really  paid,  proves  (to  say  the  least  of  it)  such  ne^igenoe  and  son 
disregard  for  the  aconraoy,  which  oo^ht  to  obaraoterise  all  his  transactions,  sad 
shews  a  mode  of  dung  business,  affording  such  extensive  means  of  oomnittang  fisndL 
and  gives  such  reason  to  distrust  the  integrity  of  tbe  person  guilty  of  sudi  vcmn, 
that  all  the  confidence  which  ought  to  subsist  between  principd  and  agent  must  be 
destroyed ;  and  without  entering  into  tbe  particulars  of  each  case,  I  am  of  opinioi, 
that  there  is  enough  admitted  and  proved,  to  shew  that  it  became  the  dntf  of 
Mr.  Husband  to  bis  clients,  to  discontinue  the  employment  of  Mr.  Smith  as  bii 
agent  And  that  for  the  purposes  of  this  petition,  Mr.  Smith  must  be  considered 
to  have  discharged  himself  from  his  agency ;  and  I  am  of  opinion  that  he  mui 
deliver  up  to  Mr.  Huabuid  or  Messrs.  Bourdillon  &  Sons,  if  Mr.  [3163  HoAaitd 
so  desires  it,  all  the  papers  in  his  hands  as  agent,  on  an  undertaking  that  they  sbiS 
be  redelivered  to  him  if  the  Court  shidl  so  order. 

It  appears  that  amongst  the  pwers  of  which  the  Petitioner  took  possession  oa 
the  12th  <rf  Deoember  1840,  and  wnieh  he  afterwards  refused  or  omitted  to  reton 
to  Mr  Smith,  was  an  indenture  of  mortgage  frcm  Knsqmian  to  Mr.  Husband,  wiA 
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two  menuHwida  of  further  charg&  If  the  indenture  and  memoranda  are  not 
doeoments  to  be  used  in  any  proowdin^  I  think  that  they  ought  to  be  restored  to 
tbe  fiespoodent,  or  deposited  in  Court  till  the  bills  of  oosts  are  taxed  and  settled. 

1  hare  felt  some  doubt  upon  payment  of  money  into  Court,  as  to  the  contUtion 
Ml  which  the  taxation  of  the  bills  of  costs  is  to  be  ordered.  The  circumstances  are 
neb,  tbat  I  do  not  think  that  I  ought  either  to  require  the  vbole  sum  claimed  to  be 
psid  into  Court,  or  to  confine  the  reauction  to  the  amount  of  the  OTcrcbarges  actually 
proved  But  considering  the  amount  claimed,  and  the  amount  of  the  oyercharges 
iDflgBd,  and  making  as  I  thmk  under  the  circumstanoes  I  am  bound  to  do,  very 
hxga  allowanoes  for  the  possible  case  of  a  solicitor  vho  has  committed  such  errors, 
oot  being  able  to  substantiate  many  other  charges  in  his  bills  of  costs,  I  think  it  not 
nnreasonable,  that  the  Petitioner  should  be  required  to  pay  into  Court  the  sum  of 
£1000.   And  the  order  which  I  propose  to  make  is, 

"Hiat  the  Petitioner  paying  into  Court  the  sum  of  £1000,  and  undertaking  to 

Gy  what  shall  appear  to  be  due  on  taxation  of  his  bills,  order  Mr.  Smith  to  deliver 
!  farther  bill,  from  tbe  foot  of  the  last  bill  delivered.  And  let  the  Master  tax  the 
tnlls,  and  ascertain  the  [317]  amount  of  what  is  due  thereon  to  Mr.  Smith,  havii^ 
iwird  to  the  sums  of  money  which  have  been  paid,  by  or  on  behalf  of,  Mr.  Husband^ 
to  Hr.  Smith  on  account  thereof. 

"And  the  Petitioner,  or  Messrs.  Bourdillon  &  Sons,  underti^ng  to  redeliver  tilie 
psp»^  &a,  now  in  the  custody  of  Mr.  Smith  as  M;ent,  in  case  the  Court  slUll  at 
sqr  time  order  them  to  be  redelivered,  it  ia  ordered^  that  Mr.  Smith  do  deliver  ap, 
Ab,  all  such  papers.  And  Mr.  Smith  is  to  have  liberty  to  apply  for  a  redeliveiy  of 
the  papers,  &c,  whenever  he  shall  be  advised  so  to  do." 

u  this  petition  had  been  confined  to  the  proper  object  of  it,  tbe  taxation  of  the 
hill,  and  the  claim  to  be  relieved  from  paying  money  into  Court,  I  should  have 
(wdered  Mr.  Smith  to  pay  tbe  costs  of  it ;  conBidering  the  other  subjects  which  have 
been  introduced,  and  the  costs  htereby  occasioned,  and  the  difficulty  and  expense 
(tf  apportioning  the  costs,  it  appears  to  me  that  I  ought  not  to  give  any  costs  of  this 
petition. 

I  cannot  part  with  this  case,  without  stating  my  regret,  that  a  practice  likely  to 
lead  to  great  abuse  has  arisen.  I  bad  always  understood,  that  it  was  irreeular 
far  ooonsel  to  receive '  from  the  clients  an^  sum  of  money,  except  for  statea  and 
ipedfio  fees  for  particolar  matters  of  busmess  done,  or  to  be  done.  It  is  quite 
conou^  that  to  receive  money  generally  on  account,  without  specifying  the  causes 
Mi  matters,  and  each  particular  Tw,  leaves  the  client  open  to  imposition,  m  a  manner 
that  might  otherwise  be  avoided.  I  cannot  help  hoping,  that  the  circumstances 
iriiieh  have  occurred  in  this  case,  however  unfortunate  in  themselves,  may  tend  to 
Mstore,  where  necessary,  the  former  course  of  conducting  business  between  counsel 
■ad  aoUcitcni. 


[818]  Johnson  r.  Johnson.  June  9,  1828 ;  Jvnt  10, 1841. 

Tboe  tiiere  is  no  gift  of  the  undisposed-of  residue,  a  testator  cannot,  by  negative 
wotds,  exclude  one  of  bis  next  of  kin  from  participating  in  it. 

A  testator,  by  his  will,  cut  off  his  widow  from  any  part  of  his  property,  and  directed 
she  shoidd  not  receive  any  benefit  therefrom,  but  he  made  no  disposition  of  fais 
pn^rty :  Held,  tiiat  she  was  nevertheless  entitled  to  her  share  of  the  undisposed- 
el  icridae. 

This  case  came  on  upon  the  petition  of  the  children  of  Charles  Johnson  for 
|sjment  of  a  sum  of  money  out  of  Court.  The  following  decision  appeared  to  have 
md  made  by  Sir  L.  Shadwell,  Vice-Chancellor,  on  the  9th  of  June  1828,  which  not 
tniag  been  reported,  is  inserted  on  account  of  its  peculiarity. 

The  will  ox  the  testator,  Charles  Johnson,  was  in  the  following  words : — "  I 
Anet  that  my  wtfe  Harriett  Johnson  and  her  child  Harriett  (whom  I  entirely  dis- 
dum),  shflU  he  eat  1^  from  any  pari  of  my  vroperiy^  and  ihaU  not  reeem  any  beneJU  or 
tiwiUage  therefrom,  and  appoint  my  daughter  Elizabeth  Johnson,  and  my  friend 

R.  n.— 12* 
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John  Howell,  and  my  brother-in-law  James  Harris,  executors  ci  my  wilL  And  I 
direct  that  my  daughter  Aun  Knieht's  share  of  my  property  shall  be  in  trust  for 
her  separate  use  forlier  life,  and  afterwards  for  her  cnilaren ;  and  my  son  ChirioB"! 
share  shall  be  in  trust  for  him  twenty-one,  to  be  «i^>Ued  tar  his  beneBt  m  tbe 
meantime.    As  witness,"  &c. 

It  will  be  perceived  that  the  testator  made  no  disposition  of  his  property  by  hia 
will,  and  merely  excluded  his  wife  and  daughter  Haniett.  He  died  leaving  serenJ 
children. 

The  bill  was  filed  by  the  tentaUa^a  widow  Harriett,  and  her  daujditer  Haniett 
By  the  decree  made  on  the  9th  of  Jone  1828  (Beg.  Lib.  1837,  A.  fa  2101),  it 
was,  amongst  ot^er  things,  deduvd,  that  the  Plaiutifi^  "  the  widow  of  testator, 
and  his  next  of  kin,  were  [819]  entitled  to  the  deu  residae  of  the  testator's  pmsooil 
estate,  according  to  the  Statute  of  Distribution  of  Intestate's  Estates." 

Mr.  Craig  now  appeared  in  support  of  tiie  petition,  the  Master  of  the  Bdla^ 
however,  directed  the  petition  to  stand  over  in  cnder  to  bring  the  reimsentttives  of 
the  widow  before  the  Court 


[819]    TULLBIT  V.  ABHOTBOKa    Jvfy  3,  6,  1641. 

[For  previous  proceedings,  see  1  Beav.  1 ;  48  R  R.  1  (with  note) ;  4  My.  &  Cr.  377 ; 
41 E.  R.  147  (with  note).  See  Johnson  v.  Gailagher^  1861,  3  De  G.  F.  &  J.  515; 
45  E.  R  976 ;  Lmdm  Chartered  Bank  ^Australia  v.  Lemprikre^  1873,  L.  R.  4  P.  C. 
593 :  9  Moo.  P.  C.  (N.  S.),  456 1  17  E.  B.  684 ;  FUnoer^v,  BuUer,  1880,  15  CL  D. 
676.] 

A  married  woman,  possessing  separate  estate,  joined  her  husband  in  an  annuitv  deed, 
purporting  to  secure  the  annuity  on  her  separate  estate.  The  husband  alooe 
conveyed  the  separate  property,  and  alone  covenanted.  The  wife  entered  into 
no  obligation,  and  there  appeared  no  agreement  on  her  part  to  charge  her  separMe 
estate. 

Held,  that  her  separate  estate  was  not  bound  by  the  deed. 

The  question  in  this  case  was,  whether  a  deed  executed  by  a  married  woman  mi 
effective  to  charge  her  separate  estate. 

Under  the  mil  of  N.  Bradford,  Mrs.  AnnstinDg  was,  in  1819,  mititled,  for  ber 
separate  use  for  lif^  to  a  certain  copyhcdd  and  leauhdd  estate  subject  however  to 
a  prior  life-estate  therein  given  to  the  testator's  widow.  As  to  tmis  jnoperty  ths 
will  provided  no  restraint  against  antuapation. 

In  April  1829  Mr.  Artastrong,  her  husband,  entered  into  a  treaty  with  Mr.  Izod, 
to  whom  he  was  then  indebted,  for  granting  him  an  annuity  of  £60  a  year  secured 
upon  this  reversionary  interest. 

By  an  indenture,  dated  the  7th  of  May  1829,  and  made  between  WUliis 
Armstrong  and  Mary  Ann  his  wife  of  the  first  part,  Izod  of  the  second  part,  sad 
0«oive  Cox  (a  trustee)  of  the  third  part,  after  reciting  the  will  of  Bradford  at 
conaiaerable  ungtii,  but  thereby  merely  shewing  that  Mro.  Armstrong  was  entaUed 
for  her  separate  use  in  renudnder  to  the  leasehold  and  copy-^SOJ-hold  estate  in 
question,  and  after  reciting  the  death  of  Bradford,  and  that  William  Annstroog  im 
indebted  to  Izod  in  X201,  and  that  Izod  had  agreed  witik  William  Aimatroiig  f^  tk 
purchase  of  an  annuity  tk  £50  pavable  during  the  life  of  Mrs.  Aimatron^  and 
It  had  been  agreed  that  the  X201  should  be  considered  as  part  of  the  porohase^oMHiqr, 
and  that  die  annuity  should  be  secured  by  Mr.  Axmstrong's  wammt  of  attorney,  oA 
by  such  assienment  of  Mrs.  Armstrong's  life  interest  as  thereinafter  contained ;  it 
was  witness^  that  Mr.  Armstrong  alone,  granted  the  annuity,  and  he  alone  assigned 
the  leaseholds,  and  covenanted  tJiat  he  and  his  wife  would  surrender  the  oopyli<^ 
to  Cox.  And  it  was  agreed  "  between  the  parties  '*  to  the  deed,  that  Cox  shoold 
hold  the  property  on  certain  txiists  for  seciu4ng  the  annuity.  Mr.  ArDubwi| 
covenanted  that  he  had  good  right,  &o.,  to  assign  the  {ffemises,  and  he  oovenaatw 
for  further  assurance  on  the  part  of  himself  and  all  persons  claiming  under  or  a 
trust  for  him  or  his  wife. 
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The  deed  was  executed  by  Mrs.  Armstrong;  bat  it  will  be  observed  that  she 
neitfaw  joined  in  tAie  operative  part^  nor  in  the  covenants  or  engagements  contained 
intiiedeed. 

The  widow  afterwards  died. 

The  Plaintiff  had  a  diaige  on  each  part  of  the  separate  estate  of  Mrs  Armstrong 
«s  wu  nnfottered  by  a  restraint  against  anticipation  (1  Beavan,  1,  and  4  Mvl.  &  Cr. 
377),  under  a  deed  dated  in  1832,  and  therefore  subsequently  to  that  of  Izod,  and 
be  contested  widi  tJie  assignees  of  Izod  the  validity  of  the  annuity  of  £50,  so  far 
u  it  affected  Mrs.  Armstrong's  separate  estate.  The  case  now  came  on  npon 
«xeeption8  to  the  Master's  report  taken  by  the  as^gnees  of  Izod. 

[321]  Mr.  Kinderdey  and  Mr.  Wilbraluun,  for  the  assignees  of  Izod,  contended 
that  no  particular  form  of  words  were  necessary  to  effect  an  equitable  assignment,  and 
that  Mrs.  Armstrong  being,  as  to  her  separate  estate,  a  feme  covert,  her  joining  in  the 
deed  was  sufficient  to  create  a  charge  on  that^  which  alone,  she  had  a  power  of 
^aran^riz.,  her  separate  estate.    They  cited  Wainwrighi  v.  Sardistif  (2  Beavao,  363). 

Hr.Temberton,  Mr.  Teed,  and  Mr.  Haig,  for  the  Plaintiff.  It  is  impossible  that 
any  daum  oaa  be  established  agunst  the  separate  estate  of  Mrs.  Armstnmg  in  respect 
«f  the  annuity.  The  whde  of  the  transaction  and  the  deed  itself  shewS}  that  the 
futm  were  proceeding  on  tJie  supposition  that  it  was  the  intweet  <rf  the  husband 
alooa  which  they  were  dealing  with,  and  which  was  the  subject  of  the  contract.  The 
•efl^  of  the  deed  is  not  to  touch  the  separate  estate,  but  to  pass  the  interest  supposed 
to  exist  in  the  husband.  A  married  woman,  having  a  separate  estate,  may  undoubtedly 
deal  with  it  as  a  feme  sole,  but  unless  she  contracts  in  that  character  her  deed  is  wholly 
void  To  charge  her  estate  apt  words  must  be  used,  and  tile  omu  of  proving  the 
inUntion  of  creating  a  charge,  lies  on  the  puty  alleging  it. 

The  annuity  deed  is  also  invalid  under  the  Annuity  Act^  and  has  not  been  duly 
pored  before  the  Master. 

Mr.  Wray,  for  Mrs.  Armstrong. 

Mr.  Kindersley,  in  reply.  Ijoat  it  was  intended  to  bind  the  sepuate  estate,  is 
■hewn  from  the  fact  of  Mrs.  Armstrong's  joining  in  the  deed,  otherwise  it  would  have 
been  TS3S}  useless.  It  is  therein  stated  to  have  been  agreed  "  between  tiie  parties " 
(of  whom  Mrs.  Armstrong  was  one),  that  Cox  should  hold  the  property  in  trust  to 
secure  the  annuity ;  this  cleu'ly  shews  an  intention  to  charge  that  estate,  which  was 
separate  property,  and  which  could  not  be  effected  by  the  husband's  act  alone. 

Ths  MAfirncB  of  the  Rolls  [Lord  LangdaleJ.  The  case  comes  on  upon  exceptions 
to  the  Master's  report,  on  which  it  is  contendea  by  the  assignees  of  Izod,  that  even  if 
the  deed  be  proved,  and  has  all  the  requisites  of  a  valid  deeo.  of  this  nature,  yet  still, 
npoa  its  true  construction,  it  is  not  such  a  deed  as  can  be  considered  as  binding  tiie 
•eparatf  estate  of  this  lady.  Now  assuming  the  validity  of  the  deed,  and  t£ut  it 
hu  been  duly  jHXrved,  there  never  was  a  deed  in  which  it  appeared  more  apparent 
vhat  it  was  die  intention  of  one  of  the  parties  to  grant.  It  is  perfectly  clear  that 
Atmstnuig  was  to  grant  his  own  interest,  thou^  he  covenanted  for  hinuelf  and  his 
vife. 

The  question  is,  whether  the  separate  estate  of  Mrs.  Armstrong  is  to  be  bound  by 
ika  deed.  If  she  had  been  a  covenanting  party,  I  apprehend  it  would  clearly  create 
a  charge  upon  her  separate  estate,  or  even  if  the  deed  had  recited  an  agreement  that 
she  should  be  a  surety  for  her  husband,  and  that  her  separate  estate  should  be  made 
hsble  to  this  annuity,  I  apprehend,  that  the  Court,  according  to  all  the  rules  upon 
vhieb  it  acts,  would  have  held  that  the  deed  extended  far  enough  to  bind  her  separate 
estate  and  create  a  charge  'thereon,  although  there  might  not  have  been  any  formal 
words  to  that  effect.  But  the  only  circumstance  relied  on  in  this  case,  is,  that  Mrs. 
Armstrong  was  a  party  to  the  deed.  I  apprehend  however  it  was  not  her  estate,  but 
the  4gfat  and  interest  of  her  husband  in  her  [323]  right,  which  the  parties  had  in 
thnr  eimtemplation ;  and  I  cannot  possibily  rmd  this  deed  without  seeing  that  the 
party  who  prepared  i^  himself  supposed  that  it  was  the  interest  of  the  husband  in  the 
Mtate  of  the  wife  that  he  was  deeding  with.  There  is  nothing  which  can  bear  a 
-emtmy  constructioa ;  the  husband  alone  grants  and  conveys,  and  he  alone  covenants 
*hat  she  sh^  do  certain  acts. 

It  is  perfectly  dear  that  when  a  woman  has  property  settled  to  her  separate  use, 


Digitized  by  Google 


-1 


364  THE  CORPORATION  OF  ARUNDEL  V.  HOLMES  tWU^.WL 

she  may  bind  that  property  without  dietinotly  stating  that  she  intends  to  do  so.  Sh» 
may  enter  into  a  Dond  (Hvhne  v.  Tenant,  1  B.  C.  C.  15 ;  Hea&ey  t.  JTumuu,  15  Vei 
696),  bill  (Ccppm  v.  Gray,  1  Y.  &  C.  (N.  C),  206),  promissory  note  (BuUpin  v.  Clarkt, 
17  Yes.  365 ;  Field  v.  S&wk,  4  Rusa.  112),  or  other  oblimtion  (Murray  v.  Barlee,  4  Sim. 
82,  and  3  MyL  &  K.  209  :  OuteM  v.  Duikensm,  Cr.  &  Ph.  48,  and  Croaby  t.  CAwtA,  & 
Beavan,  486),  which,  consideruig  her  state  as  a  married  woman,  conid  only  be  satisfied 
by  means  of  her  separate  estate ;  and,  therefore,  the  inferenoe  is  oonclnsive,  that  Uiem 
was  an  intention,  wd  a  dear  one  on  her  par^  that  her  separate  estate  which  would 
be  the  only  means  of  satiafyine  the  obligation  into  which  she  entered,  should  be  bonnd. 
Again,  I  apprehend  it  to  m  iSaax,  that  where  a  married  woman  having  separate  eetatCr 
but  not  knowing  perfectly  the  nature  of  her  interest,  executes  an  instrument 
which  she  plainly  snewB  an  intention  to  bind  the  interest  which  belongs  to  her,  then,, 
though  she  may  make  a  mistake  as  to  the  extent  of  the  estate  vested  in  her,  the  law  will 
sav  that  such  estate  as  she  may  have  shall  be  bound  by  her  own  act.  ^t  in  a  cas» 
wnere  she  enters  into  no  bond,  contract,  covenant,  or  obligation,  and  in  no  way 
contracts  to  do  any  act  on  her  part : — [324]  where  the  instrument  which  she  executes 
does  not  purport  to  bind  or  to  pass  anything  whatever  that  belongs  to  her,  and  where 
it  must  conseqaently  be  left  to  mere  inference,  whether  she  intended  to  affect  her 
estate  in  any  nuuiner  or  way  whatever,  the  case  is  mtirely  different  either  from  the 
case  where  she  executee  a  bond,  promissory  note,  or  other  instniment^  or  where  A» 
enters  into  a  oorenant  or  obligation  by  which  she,  being  a  married  woman,  can  be 
considered  as  binding  her  separate  estate.  Though  Mrs.  Armstrong  was  a  party  ^ 
this  deed,  there  is  nothing  in  it  which  shews,  on  her  part,  an  intention  to  bind  her 
separate  estate ;  on  the  contrary,  the  conveyance  and  agreement  is  wholly  on  the  part 
of  the  husband.  Unless  it  can  be  shewn  that  Mrs.  Armstrong,  acting  entirely 
independent  of  her  husband,  voluntarily  joined  him  in  a  deed,  and  contracted  <x 
covenanted  to  bind  her  separate  estate,  the  claim  against  her  cannot  be  maintained. 
To  create  a  char^  she  must  either  enter  into  some  obligation  which  can  only  be 
satislied  by  resorting  to  her  separate  estate,  or  must  convey,  or  agree  to  convey,  some 
benefit^  estate^  or  interest  belonging  to  her  in  her  separate  character.  My  opinion  is, 
that  her  seiiarate  estate  is  not  bound  by  the  deed.  The  exceptions  mast  therefm 
be  oTerruled,  ux)  die  Master's  report  confirmed. 


[826]  Thi  Corporation  of  Akundel  v.  Holxes.   Holmes  v.  The  Cobfobatiok 
OF  Abundbl.    Jvly  6,  19,  24,  26,  AupLxt  10,  1841. 

[S.  C.  5  Jur.  884.] 

KU  by  a  corporation,  to  have  a  lease  of  the  corporation  property  delivered  up,  as  void 

under  the  Munioiinl  Corporation  Act  (5  &  6  W.  4,  c.  76),  dismissed  with  costs,  oa 

the  ground  that  the  objection  was  legal,  and  that  the  qu^ion  of  its  validity  ou^t 

to  be  first  determined  at  law. 
Cross-bill  by  tiie  lessee  to  have  an  inquisition  finding  the  lease  coUusire  quadied,  and 

deliTered  up  to  be  canceUed,  as  being  irregular  and  firaudnlent^  dismissed  wiA 

costs,  on  the  ground  of  want  of  jurisdi^on. 
A  cause  and  cross-cause  being  dismissed  with  costs.  Held,  that  the  costs  of  eridenev 

taken  in  the  former  cause,  but  used  in  both,  should  be  paid  for  in  the  cause  in  vribiA 

it  was  taken. 

The  first  was  a  suit  by  the  corporation  against  the  lessee,  and  the  second  a  cross- 
suit  by  the  leasee  against  the  corporation,  for  the  purpose  stated  in  the  jndgmoit  flf 

the  Court. 

Mr.  Pemberton,  Mr.  Bethell,  and  Mr.  Bogers,  for  the  oorporatioD. 

Sir  C.  Wetherell  and  Mr.  Wray,  for  the  Defendant  Mr.  Holmes. 

August  10.  The  Master  of  the  Rolls  [Lord  Langdale].  This  case  oomes  oo 
upon  bill  and  croea-bilL  The  Qriginal  bill  was  filed  by  the  Corporation  of  .^jiindd  ftr 
the  purpose  of  having  it  dedaredT  that  the  Bef  aidant  was  bound  to  nuifce  and  dedsi*- 
his  option,  either  to  restore  the  UuidA  held  hy  him  niuier  a  lease  from  the  co^pontiol^. 
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or  to  pay  an  additional  rent  for  the  same : — that^  in  the  one  erent^  he  might  be 
oidana  to  restore  aod  reconrey  tiie  land  to  the  oorfioration,  and  deliver  up  the  lease 
DOW  hdd  by  him,  and  account  for  a  proper  rent ;  or,  in  the  other  events  that  he  might 
pay  the  amiticmal  rent  doe  on  the  looting  of  tiie  lease,  and  sach  endorsemmt  aa  he 
mtefat  have  made  thereon.  The  croas-hill  prays,  that  if  the  lease  in  questim  shidl  be 
hera  to  be  witiiin  the  Municipal  Corporation  B^-[826}-lation  Act,(I)  or  if  the  Court 

(1)  5  &  6  W.  4,  0.  76,  a.  94,  97.  The  ninety-fourth  seotion  of  this  Act  is  as 
Mowa  :— 

"And  be  it  enacted,  that  it  shall  not  be  lawful  for  the  council  of  any  body 
corporate  to  be  elected  under  this  Act  to  sell,  mortgage,  or  alienate  the  lands,  tene- 
meots,  or  hereditaments  of  the  said  body  corporate,  or  any  part  thereof,  except  in 
ponoattce  of  some  covenant,  contract,  or  agreement  bimd  fide  made  or  entered  into  on 
or  before  the  6th  day  of  June  in  this  present  year  (1835),  by  or  on  behalf  of  the 
body  corporate  of  any  borough,  or  of  some  resolution  duly  entered  in  the  corporation 
books  of  soeh  body  corporate  on  or  bdore  the  said  5th  day  of  June,  <a  to  demise  or 
lasse,  except  in  purauanoe  of  some  covenant,  contract,  or  agreement  bond  fide  made  or 
Mtered  into  on  or  before  the  said  5tb  day  of  Jnne,  by  or  on  tiie  behalf  of  such  body 
eorporate,  or  in  pursuance  of  some  resolutions  duly  entered  in  the  oorporation  booln 
of  Boch  body  corporate  on  or  before  the  said  6th  day  of  June,  or  except  in  the  cases 
liereinafter  mentioned,  any  lands,  tenements,  or  hereditaments  of  such  body  corporate, 
or  soy  part  thereof,  or  to  enter  into  any  new  covenant,  contract,  or  agreement  (except 
is  the  cases  hereinafter  mentioned)  for  demising  or  leasing  any  such  lands,  tenements, 
(ff  hereditaments,  or  any  part  thereof,  for  any  term  exceeding  thirty-one  ^ears  from 
the  time  when  such  lease  shall  be  made,  or  if  made  in  pursuance  of  a  previous  agree- 
BMDt^  tiien  from  the  time  when  such  agreement  shall  have  been  entered  into ;  and  in 
«rery  lease  which  the  said  council  is  not  hereby  restrained  from  making  there  shall 
(vaept  in  the  cases  hereinafter  mentioned)  be  reserved  and  made  payaue  during  the 
vbole  of  the  term  thereby  granted,  such  dear  yearly  rent  as  to  Uie  council  shall 
*pftat  reasonable,  without  tiSdng  any  fine  for  the  same." 

The  ninety-seventh  section  is  as  follows : — "  And  be  it  enacted,  that  it  shall  be 
lawful  for  the  council  first  to  be  elected  in  any  borough  under  the  provisions  of  this 
Act,  to  call  in  question  all  purchases,  sales,  leases,  and  demises  not  made  in  pursuance 
ii  some  such  bond  fide  covenant,  contract  an-eement,  or  resolution  made  or  entered 
into  as  aforesaid  before  the  said  6th  day  of  June,  and  all  contracts  for  the  purchase, 
sde,  lease,  or  demise  of  any  lands,  tenements,  and  hereditaments,  and  all  divisions 
•and  appropriations  of  the  monies,  goods,  and  valuable  securities,  or  any  part  of  the 
real  or  personal  estate,  of  which  on  or  before  the  6th  day  of  June  in  this  present  year, 
the  body  corporate  of  which  t^ey  are  the  council,  whether  in  their  own  right  or  aa 
lanstees  for  charitable  or  other  purposes,  was  seised  or  posscased,  which  shall  have 
beeo  made  or  contvacted  between  the  said  6th  day  of  June,  and  the  day  of  the  declara- 
tion of  th«ir  election ;  and  for  that  purpose,  if  it  shall  appear  to  the  said  council  that 
there  is  ground  for  believing  that  any  such  purchase,  sale,  lease,  or  demise,  or  such 
emtract,  or  such  division,  or  appropriation  of  the  premises,  was  collusively  made  for 
BO  consideration,  or  for  an  inadequate  consideration,  it  shall  be  lawful  for  the  council 
of  such  borough,  at  any  time  within  six  calendar  months  next  after  the  first  election 
nt  councillors  under  this  Act  shall  have  been  declared  in  such  borough,  upon  notice 
'Of  their  intention-being  first  given  in  the  London  Gazette,  and  also  affixod  on  the  outer 
door  of  the  town  hall  or  in  some  public  place  within  the  borough,  to  cause  the  ralue 
(rf  the  lands,  tenements,  hereditaments,  and  premises  in  question  to  be  inquired  of  and 
iaaoA  by  a  jury  of  twelve  indifferent  men  of  the  county  in  which  or  adjoining  to 
vhidi  in  the  case  of  Berwick-upon-Tweed,  and  of  all  counties  of  cities  and  towns 
mporate,  soeh  lands,  tenement^  hereditaments,  or  jMremisea  do  lie;  and  in  order 
thweto,  the  said  council  is  empowered  to  summon  and  call  before  such  jur^  all  persons 
having  tlie  oostody  and  possession  oi  any  deed  or  agreement  concerning  the  said 
hads,  tenements,  hereditaments,  and  premises  made  or  mtered  into  since  the  said 
5th  day  of  June,  and  to  cause  all  such  deeds  and  agreements  to  be  produced  befcNre 
the  taid  jury  and  examined  by  them,  and  to  examine  upon  oath  every  person  who 
shall  be  tbougbt  necessary  to  be  examined  (which  oath  the  mayor  is  hereby  empowered 
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ehoiUd'have  jurUdiction  in  respect  thereof,  it  may  be  declared  that  the  lease  is  valid: 
— that  the  inquieition  mentioned  in  the  pleadings  [827]  was  irregular,  and  a  fraadnkiit 
contriTanoe  by  ^e  corporation,  and  ougkt  to  w  quashed,  and  may  be  delivered  Tip  to 
be  cancelled : — that  the  corporation  may  ^QS]  ot  restrained  from  proceeding  at  Ut 
to  reoovw  poaaession  of  the  lands  comprised  in  l^e  leasd ;  and  that  the  Plaintiff  my 
be  dedared  entitled  to  be  paid  certain  sums  paid  by  him  f or  tiie  uae  (rf  tlie 
corporatioD. 

The  case  is,  that  the  ooraoration  of  Arundel  granted  a  lease  of  certain  eonxHituB 
lands  to  TAr.  Holmes,  on  ^29]  the  14th  day  of  Jul^  1836 ;  and  that  the  Dotoo^ 
council,  first  elected  under  the  Municipal  Corporation  Regulation  Ac^  otmceiTii^ 
themselves  to  be  entitled  to  call  the  lease  in  question,  took  proceedings,  under  tlie 
ninety-seventh  clause  of  the  Act,  to  have  the  value  of  the  land  inquired  of  and  fcmA 
by  a  jury :  that  an  inquisition  was  accordingly  held ;  that  the  jury  found  that  the 
rent  reserved  by  the  lease  was  less  than  the  real  value,  and  that  the  lease  wu 
oollusively  granted.  That  the  corporation,  thereupon,  called  on  Mr.  Holmes,  dUier 
to  restore  or  reconvey  the  land,  or  to  make  an  indorsement  on  the  lease,  acknowledg- 
ing his  liability  to  pay  the  additional  rent  found  by  the  jury  to  be  the  real  valae; 
aim  Mr.  Holmes  having  neglected  to  take  any  notice  of  this  demand,  the  bill  is  filed 
to  obtain  the  relief  I  have  stated. 

On  the  otiier  hand,  Mr.  Holmes  alleges,  that  his  lease,  being  a  lease  at  nek  rest, 
is  not  within  the  meaning  of  the  Act :  that  the  inqnisitaon  was  unfairly  condocted, 
the  corporation  having  reused  to  summon  witnesses  for  the  lessees,  and  haviig 

to  administer) ;  and  the  council  shall,  by  ordering  a  view  or  otherwise,  use  all  lawful 
means  for  the  information  as  well  of  themselves  as  of  the  said  jury  in  the  premiHe; 
and  the  jury  shall  find  the  value  of  the  said  lands,  tenements,  hereditamenta,  and 
premises,  and  the  consideration  which  shall  have  been  given,  and  also  that  vhidt 
ought  of  right  to  have  been  given  for  the  purchase,  sale,  lease,  demise,  or  ap^prii- 
tion  thereof,  according  to  the  terms  of  such  purchase,  sale,  lease,  demise,  contract,  a 
appropriation,  and  taking  into  account  all  the  circumstances  under  which  the  same 
shall  have  taken  place ;  and  if  the  jury  by  their  oaths  shall  find  that  no  oonsidentioa, 
or  a  consideration  less  than  that  which  they  shall  have  so  found  to  be  the  value  whidi 
ought  therefore  to  have  been  given,  shall  have  been  coUusively  given,  or  oontractai 
to  oe  given,  by  the  terms  of  any  such  purchase,  sale,  lease,  demise,  omtcaet)  or 
appgropriataon,  the  puty  to  such  purchase  sale,  lease,  demise,  c<mtraot,  or  appnina- 
tion,  shall  have  his  option,  either  to  reconvey  and  restore  the  lands,  tenement^ 
hereditiunents,  and  premises  in  question,  and  to  abandon  the  contract  to  which  be 
shall  have  been  party,  upon  receipt  in  each  case  of  the  consideration,  if  any,  which 
he  shall  have  given  for  the  same,  or  to  give,  therefore,  in  each  case  such  aaditiooil 
consideration,  so  that  the  whole  consideration  given  shall  be  that  which  ought  of 
right  to  have  been  given,  so  found  by  the  jury  as  aforesaid  ;  and  in  every  su<£  esM 
as  last  aforesaid,  the  additional  consideration  given,  or  to  be  given,  shall  be  ind(n«d 
on  t^e  original  deed  or  conveyance ;  and  unlesa  he  shall  so  do  within  one  calendar 
month  next  after  the  finding  of  the  jury,  eve^  such  purchase,  sale,  lease,  deoiae, 
contract^  axid  conveyance  shul  be  absuntdy  void  and  of  none  effect  as  against  tbs 
said  body  oorpcnvte  and  their  saooessors ;  and  in  every  case  in  which  any  sudi  oontnet 
shall  have  been  abandoned  as  aforesaid,  or  in  which  any  such  purchase,  sale,  lease, 
demise,  contract,  or  conveyance  shall  become  void  and  of  none  effect,  under  the 
provisions  of  this  Act,  the  party  who  would  otherwise  have  had  the  benefit  of  the 
same  shall  be  remitted  to  his  former  estate,  title,  and  interest  (if  any)  in  the  premisca, 
as  if  no  such  contract,  purchase,  sale,  lease,  or  demise  had  been  made  or  entered  into; 
and  for  summoning  and  returning  such  juries,  and  for  imposing  fines  on  the  sbeiit 
his  deputy,  bailiff,  or  agent,  and  on  the  persons  summoned  and  returned  on  the  said 
jury,  and  on  any  person  required  to  give  evidence,  who  shall  in  this  behalf  oontraveoe 
the  provisions  of  this  Act,  the  dbuncil  of  evei^  such  borough  shall  have  all  the  powers 
given  in  that  behalf  to  the  trustees  or  commissioners  of  any  turnpike  road,  by  an  Aet 
made  in  the  third  year  of  His  late  Majesty  Of^ortm  the  Third,  intitoled  An  Ad  ^ 
amend  (he  General  Uaos  nmo  m  fitr  MegilaHng  Ttempike  Beads  tn  that  part  oj  Qtti 
Britain  eaUed  £n^and,"  Ac. 
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omitted  to  bring  to  the  eoiuideration  of  the  jury  many  ciroumBtanoes  mafcerial  to  the 
due  eoDsidwation  of  the  case ;  and  that  the  subject  not  being  fairly  brought  under 
Um  OMuidwation  of  the  ivxy,  ^e  iiKiuisition  is  invalid,  and  not  onl^  cannot  be  made 
the  foundation  of  any  relief  in  this  Court,  bat  oaght  to  be  dodarad  mTalid,  and  ought 
to  be  deliTered  up. 

For  Uie  corporation,  it  is  said,  that  under  the  proTisions  of  ^e  Act,  the  lease  is 
nther  void  altogether,  both  at  law  and  in  eqni^,  or  it  is  void  in  equity  only ;  that 
if  it  be  void  in  equitv.  only,  the  PhmitiffB  an  entitled  to  a  reocmve'ranoe  or  surrnider ; 
■nd  that  if  it  be  void  altogethw,  they  are  entitied  to  have  it  deli-^3(Q-VOTed  up  to  be 
eaneelled  to  prevent  its  remaiDing  as  a  cloud  upon  the  title. 

I  am  of  opinion,  that  upon  the  case  stated  by  the  Plaintifis,  supposing  the  inquisi- 
tion to  be  valid,  and  no  indorsement  made  upon  the  lease,  the  lease  is,  under  the 
Act,  absolutely  void  and  of  none  effect  as  against  the  corporation,  and  such  being  the 
case,  that  the  Plaintiffs  are  entitled  to  recover  possession  at  law,  and  need  not  come 
into  this  Court  for  a  reconveyance.  The  lease,  though  void,  is  not  invalid  upon  the 
bee  of  it,  and  would  therefore,  as  it  appears  to  me,  be  a  document  which  the  Plaintiffs 
voold  be  entitled  to  have  deh'vered  up,  if  they  had  it  not  in  their  own  power  to  have 
its  validity  tried  at  law ;  but  if  the  lease  be  void,  the  corporation  may  bring  tiieir 
i^eetment^  and  have  its  nlidit^  tried  at  onoe ;  and  such  bung  the  case,  I  think  that 
the  1x11  to  have  the  lease  ddivered  up  cannot  be  snatained.  (See  Sm^uon  t.  Lord 
Scwden,  5  Myl.  Se  Cr.  97,  and  the  cases  therein  referred  to.)  I  am  therefore  of  opinion 
t^t  the  original  bill  must  be  dismissed ;  and,  considering  tine  charges  which  it  oontains^ 
I  think  that  it  mast  be  dismissed  with  costs. 

The  cross-bill  appears  to  me  to  be  open  to  objections  as  strong  as  those  which 
affect  the  original  bill.  No  relief  is  sought,  except  in  the  event  of  the  Court  having 
jorisdiction  on  the  subject  of  the  lease ;  but  whatever  may  be  thought  of  the  lease, 
the  inquisition,  whether  it  has  been  correctly  taken  or  not,  is  a  species  of  publio 
necffd  or  document  in  Uie  custody  of  the  corporation.  The  objections  made  to  it  are 
all  (rf  them  le^  objeoti<MD8,  properly  coffnisable  in  anbther  place ;  and  I  think  that  a 
Court  of  Equity  has  no  jorisoiotion  to  [331]  quash  it,  or  to  order  it  to  be  delivered 
opto  be  cancelled,  w  to  restrain  proceeding  founded  upon  it.  I  am  therefore  of 
vpmoa  that  the  erosa-bill  mnst  also  be  dismissed  with  costs. 

In  the  circumstances  in  which  the  partieB  were  jdaoed,  it  might  have  been  verr 
proper  for  either  of  them  to  have  filed  a  bill  of  discovery.  They  nav^  I  think,  botu 
of  toem  erred  in  seeking  for  relief  in  this  Court. 

The  whole  of  the  evidence  was  taken  in  the  cross-cause,  but  was  read  in  both 
etases.  A  question  being  submitted  to  the  Court  as  to  how  the  costs  of  the  evidence 
ahould  be  paid, 

The  Mastbb  or  the  Bolls  said,  that  it  most  be  paid  few  in  the  cause  in  which  it 
had  been  taken. 


[3S3]   HiNCHm  r.  Kance.   F^.  9,  jivguit  10, 1841. 

* 

Hw  0(Hnpletion  of  a  contract  having  been  delayed  for  thirteen  years,  the  property 
became  deteriorated  by  dilapidations.  Held,  under  the  circumstances,  that  the  loss 
must  tall  on  the  purchaser,  as  the  state  of  the  title  was  such,  that  he  ought  to  have 
completed  his  purchase  and  taken  possession, 

hi  August  1828  the  Plaintiff  agreed  to  sell  a  property  to  the  Defendant.  The  con- 
tract was  to  be  completed  on  the  9th  of  October  following,  and  the  purchaser  was 
to  be  entitied  to  possession  up  to  that  time,  and  if  the  purchase  should  not  be  then 
com[4eted,  the  purchaser  was  to  pay  interest  at  5  per  cent,  from  that  day  until  full 
paymentk  The  abstract  having  been  delivered,  all  parties  seemed  to  AgrGQ  that  a 
good  title  was  not  shewn;  uid  in  November  1828  the  time  for  oom^etion  was 
colsiged  to  21st  of  Febnuoy  1829,  when  the  ^urohaee-money  va»  to  be  pud 
withnit  interest^  and  the  Defendant  let  into  possession ;  and  if  tiie  Plaintiff  shoold 
fail  to  make  a  good  title,  the  depodt  was  to  be  returned,  with  interest  at  4  per  cent 
from  the  9th  of  October.   The  Defendant  refused  to  complete,  and  in  1829  brou^t 
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an  action  for  his  deposit,  and  the  Plaintiff  filed  his  bill  for  specific  perfornuHa. 

The  Defendant  bad  not  taken  poeseesion,  and  f;reat  dilapidataon  had  occurred.  U 
was  decided  that  a  good  title  lud  been  shewn  in  August  1828.  Adecree  was  mads 
against  the  Defenduit  with  costs ;  and  it  was  determined  that  A.  should  auatain  the 
loss  by  dilapidation,  and  should  pay  interest  at  4  per  cent,  only  oo  his  purchase- 
money  from  the  time  of  filing  the  InU. 

This  was  a  suit  for  specific  performance,  which  nowoune  <hi  forfarUmdindicBa 

The  facts  of  the  case  are  fuUy  stated  in  the  judgmeat. 

Mr.  Pemberton  and  Mr,  Tennant,  for  the  Plaintiffs,  the  rendon. 

Mr.  Bethell  and  Mr.  Toller,  for  the  D^eudaots,  ^  poxehae«a. 

Mr.  Bri^js,  fw  txiutew. 

Thb  Master  of  ths  Bolls  [Lord  Laogdale].   This  was  a  cause  heard  for  further 

directions  and  costs  on  the  Master's  report 

The  bill  was  filed  by  the  vendors  for  the  specific  perfomaooe  ot  an  agreement  lo 
sell  the  Crown  Inn  and  other  property  at  Portsmouth. 

[333]  The  estate  was  advertised  for  and  put  up  to  sale  by  auction  on  the  5th  of 
August  1828,  subject  to  several  conditions,  and,  amongst  others,  to  the  following 
viz.,  that  the  purchaser  should  pay  a  deposit  of  20  per  cent,  on  the  amount  (tf  bii 
purchase-money,  and  sign  an  agreement  for  payment  of  the  remainder  on  or  before 
the  9th  day  of  October  then  next,  at  which  time  the  pnrohaae  was  to  be  oompl^ei^ 
and  the  purchaser  was  to  .be  entitled  to  possesion  of  the  prenuees  porofaaaed  iq>  to 
that  time.  The  vendors  were  to  pay  all  taxes  and  outooingB ;  and  if,  fcpm  any  eus^ 
"tiie  purchase  should  not  be  then  completed,  the  puruuwer  was  to  pay  intwes^  it 
the  rate  of  5  per  cent,  per  annum,  for  his  purchase-money,  from  tfaiat  day  nntil  iu 
fall  payment. 

James  Bands  and  the  Defendant  Andrew  Nance  became  the  pnrdiaaera,  at  tbs 
price  of  £6940.  They  paid  the  sum  of  £1388  as  a  deposit,  and  sicned  an  agreemeni 
in  writing,  for  payment  of  £5562  to  the  vendors,  on  the  9th  of  October  then  next, 
in  case  a  good  title  should  be  shewn  to  the  premises  purchased. 

An  aMtract  of  tide  being  delivered  by  the  vendors,  and  certain  objeoti<nu  bdi^ 
taken  to  the  title  as  shewn  by  such  abstract,  and  both  parties  conceiving  that  a 
eood  titie  had  not  been  made,  they  came  to  a  new  agreement  in  writing  on  the 
27th  day  of  Nov^ber  1828 ;  and  by  such  agreement,  after  reciting  that  the  vendon 
were  not  prepared  to  make  out  a  proper  titie  to  the  premises,  it  was  agreed,  1st  Thit 
the  vendors  were  to  make  out  a  good  titi^  and  procure  all  necessuy  parties  to  joa 
in  a  oonveyanoe  of  the  estate,  by  the  2l8t  of  February  then  next  2dlr.  That  oa 
«  good  title  being  made  out,  and  proper  conveyances  executed,  the  purdhasers  wen 
to  pay  the  remainder  of  their  purcoase-money  on  the  said  21st  day  of  February  nez^ 
"but  with-[334]-out  any  interest  for  the  same ;  and  were  to  be  let  into  poesessioo  of 
the  premises.  3dly.  But  if  the  purchasers  should  require  further  time  for  the  pi^ 
ment  of  their  purchase-money,  they  should  have  the  option  of  deferring  payraeiit 
thereof,  for  any  period  not  exceeding  three  calendar  months ;  but  in  that  case  thcf 
should  pay  interest  there<m,  fnmi  the  said  2l8t  day  of  February  at  the  rate  of  4  per 
cent  per  annum.  And  in  case  the  purchasers  should  elect  not  to  require  further  tim^ 
they  were  to  be  let  into  possession  of  the  premises  on  the  said  21st  day  of  Febmsiy; 
but  the  vendors  were  to  retain  the  title-deeds  till  the  remainder  of  the  purchaw- 
money  should  be  paid.  4thly.  On  the  completion  of  the  purchase  the  parehasai 
were  to  be  allowed  to  deduct  from  tiieir  purohasfr-mooe^,  interest  on  theu*  depooti 
fnnn  the  9tii  day  oi  Ootob^  until  the  time  of  completing  the  purchase,  at  the  nls 
of  4  per  cent  per  annum ;  and  also  interest  on  the  remainder  of  the  pureha«frinoiMr> 
at  the  same  rate  (on  account  of  its  lying  unproductive),  from  the  said  9th  day  of 
October  up  to  the  then  present  time.  5tnly.  If  the  vendors  should  fail  to  make  a 
good  title  to  the  premises,  and  to  procure  the  necessary  parties  to  join  in  the  oo- 
veyance,  by  the  time  above  appointed  for  that  purpose,  the  deposit  money  should  be 
returned,  with  interest  at  the  rate  of  4  per  cent  per  uinam,  from  the  said  9th  daycf 
October  last,  until  the  same  should  be  repaid. 

After  this  second  agreement  had  been  entered  into,  the  title  was  further  investi- 
gated, and  the  discussion  continued  till  a  considerable  time  after  the  2l8tof  Felmirf 
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im  lb.  Baodi,  one  of  the  parohuen,  died ;  and  on  the  8th  of  June  1829  the 
iftitorof  Mr.  Nioee  retoroed  the  absbMt  of  tiUe,  and  refund  to  complete  theoon- 
Ipt;  hhI  he  ftfterwarda,  in  July  1829,  oommenoed  an  aetion  against  the  vendors,  to 
hnA  tbam  to  pay  back  the  deposit. 

\vBS}  On  tiu  Sd  <tf  NoTemoer  1829  the  present  bill  was  filed,  praying  for  a 
■K^  peiformaDoe^if  the  oonoaet,  and  to  iwtnun  -the  Defendant^  Mr.  Nanoe,  from 
Mar  pmsBdiiu  in  his  action  for  the  deposit 

TTka  unro'  ^  Nance  insisted  tiiat  the  Flaintiflb  bad  not  made  oat  a  mod  title ; 
pnbiiiitt«d,  that,  even  if  the  PlaintiffB  could  then  shewa  good  title,  theDefendant 
bt  not  to  be  compelled  to  accept  the  same,  and  complete  die  contract :  and  the 
mr  ilh^  t^t  the  premises  had  become  cUlapidated. 

Jka  cause  was  heud  on  the  27th  of  July  1830 ;  and  it  was  then  referred  to  the 
tor,  to  inquire  whether  the  Plaintiffs  could  make  a  good  title  to  the  estate ;  and 

I  ^onld  find  that  they  could,  he  was  to  inquire  at  what  time  it  was  first  shewn 
i  tlte  FUinta£b  eonld  make  snob  good  title ;  and  the  consideration  of  f urtiier 
dione  and  of  the  costs  of  the  suit  was  reserved. 

On  tiw  reference,  many  objections  were  taken  to  the  tide  by  Mr.  Nance.  The 
tor  allowed  one  of  them,  and  thereupui  certified  that  the  Plaintifib  could  not 

I I  good  title  to  the  estate.  And  tiie  Flaintifb  having  excepted  to  the  report^ 
fuae  WBS  heard  on  the  exception  on  the  19th  of  July  183.1.  On  the  hearing,  the 
pxai  to  the  report  was  allowed ;  it  was  referred  back  to  the  Master  to  review 

I ;  and  the  deposit  was  ordered  to  be  returned.  This  order  was  affirmed,  on 
riD£.by  t^e  Lord  Chancellor,  on  the  16th  of  January  1832. 
[He  Muter  having  reviewed  his  report,  to  which  the  exception  had  been  alIowe(^ 
n  his  reviewed  report,  dated  the  1st  of  December  1832  ;  and  thereby  reported, 
J  tlw  naiDtiffii  could  make  a  good  title  to  the  estate,  [336]  and  that  such  good 
IwH  shewn  on  the  delivery  of  the  first  abstract  of  title,  oy  the  solicitor  of  the 
pnto  the  pnrehasers'  solicitor  (which  was  in  August  1828). 
|ne  easae  eame  on  to  be  heard  for  further  directions  on  the  22d  day  of  February 

t;  lod  it  being  then  represented  that  the  Master's  finding,  as  to  the  time  when 
I  title  was  first  shewn,  was  erroneous,  leave  was  given  to  file  an  exception  to 
which  exception  was  filed  accordingly,  and  a  petition  was  presented  by 
I  lod  Finlayson,  stating  that  the  vendors  could  not  procure  good  and  sufficient 
of  the  estate  to  be  nuide ;  uid  that  the  buildings  on  the  estate  were 
ruinous ;  and  that  the.  Petitioners  were  unwilling  to  take  possession  of  the 
or  to  run  the  risk  of  commencing  aay  repairs  upon  them,  until  they  were 
i  of  ohtuning  a  proper  and  valid  conveyance ;  and  it  was  prayed,  if  it  seemed 
tttat  the  contract  should  be  performed,  that  the  Plaintiffs  might  cause  a  sufficient 
t  to  be  made,  within  a  limited  and  reasonable  time ;  and  that  an  account 
might  be  taken,  of  the  dilapidations  which  had  taken  place,  unoe  the 
[when,  under  the  oonditions,  the  purchasers  ought  to  have  been  let  into  possession 
it  *nd  oi  the  waste  committed  thereon ;  and  that  the  amount  of  the  dilafHdationB 
be  deducted  fmn  die  purchase-money.    On  the  26th  of  June  1833  the 
was  overmled ;  and  it  was  thereby  determined  that  a  good  title  was  shewn 
1826  ;  and  the  Court  declared  that  the  Plaintiffs  were  entitled  to  a  specific 
nance  of  the  agreement  of  the  &tfa  of  August  1828,  as  altered  by  the  agreement 
37tli  of  November  1828,  if  they  could  make  a  proper  conveyance  of  the  estate ; 
«aa  referred  to  the  Master  to  inquire  whether  the  Plaintiffs  could  procure  all 
toy  partaes  to  join  in  such  conveyance ;  £337]  and  if  they  could,  he  was  to 
I  proper  oonveyanoe,  and  was  to  inquire  whether  the  premises  had  suffered  any, 
■oy,  what  dilapidations ;  and  to  what  extent  in  value,  since  the  date  of  the 
iBDt  of  the  6th  of  August  1828,  with  liberty  to  state  special  circumstances ;  but 
qairy  was  to  be  without  prejudice  to  any  question,  wnetfaer  the  Plaintiflb  were 
ftpay  or  make  compensation  for  such  dilapidations,  or  as  to  the  costs  of  the 

so  making  this  (nrder,  with  liberty  to  state  special  ciroumstanoes.  Sir  John 
Intimated  an  opinion,  that  if  the  purchasers  had  a  substantial  objection  to  the 
linee,  and  had  reason  to  think  tnat  the  objection  could  not  be  removed,  they 
■ot  boond  to  ta^  possession. 
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The  Master  made  his  report  on  the  2d  of  March  1840,  and  thereby  foaoddutlU 
Plainti&  eould  procure  all-  necessary  parties  to  join  in  the  oonveyance  of  ikt  proniNi 
and  he  settled  a  proper  oonreyance  accordingly.  And  he  found  that  tiie  pmii 
were  not  in  a  ^ood  state  of  repair  at  the  date  of  the  oontasct ;  that  they  had  Bofia 
great  dilapidations  af  terwaids  >  and  that  the  said  dilapidatioiu  were  to  the  tiXa±, 
•nlvte,  nvca  tbei  date  of  the  contract,  of  £500. 

The  report  contains  no  statement  a£  any  special  mvcunutaneea  raspectiDgl 
.ctmreyanees ;  and  tJie  report  tiiat  the  vwAon  were  able  to  pnxHire  all  paitiM  to  j 
in.  a  proper  oonreyance  stands  without  qualification. 

.  After  the  date  of  this  report,  and  on  the  30th  of  April  1840,  the  Dcfeoii 
Nance  and  Finlayaon  moved  for  leave  to  pay  into  Court  the  sum  of  £5553,  \ 
amount  of  purchase-money  remaining  unpaid ;  and  it  TSSS]  was  ordered  that  1 
should  pay  the  same  into  Courts  and  should  thereupon  be  let  into  possession  d 
estate ;  but  that  was  to  be  without  prejudice  to  any  question  in  the  cause.  And 
money,  when  paid  in,  was  to  be  invested,  and  the  interest  to  aoome  due  thowa,' 
to  be  accumulated. 

The  cause  coming  on  for  further  directions  and  costs,  and  the  Plaintafis  hu 
finally  established  t^  they  shewed  a  good  title  to  the  pn^rty  in  August  1828; 
havine  proved  that  they  were  able  to  procnre  idl  proper  parties  to  oonvey,  no« 
that  tne  Defendants  may  pay  interest  aocording  to  the  oontraot  of  August : 
except  so  far  as  that  contract  was  varied  by  the  contract  of  Kovember  1828.  ! 
insist  that,  they  are  in  no  respect  answerable  for  the  dilapidations  which  have  tl 
place,  and  having  auoceeded  in  establuhing  that  the^  shewed  a  good  title  fadon 
bill  was  filed,  aiid  in  maintaining  their  right  to  specofic  perfcmnance,  they  daia 
costs  of  the  suit. 

Prmd  fadej  the  Plaintiffs  having  succeeded  in  every  point  which  was  in  qui 
are  entitled  to  the  relief  for  which  they  ask  ;  but  the  Defendants  allege, 
ought  not  to  be  compelled  to  pay  any  interest,  or  more  than  the  interest,  i 
accrued  between  the  date  of  the  Master's  report,  and  the  time  when  the  pan 
money  was  paid  into  Court    They  claim  interest  on  tJbe  deposit-money  and 
amount  of  dilapidations,  with  interest ;  and  insist,  that,  except  as  to  saoh  part  o 
costs  (rf  suit  as  arose  &om  a  denial  of  the  Pbdntiffii*  right  to  a  sperafie  perf(»B 
they  are  entitled  to  the  coats  of  suit ;  and  this  claim,  very  extraordinary,  no  d 
on  tiie  part  of  a  Defendant,  who  has  wholly  failed  in  making  out  his  case,  is  fal 
on  the  alleged  construction  of  two  contracts,  on  the  allegation  that  ihe  [339 
was  not  good  tall  it  was  made  so  by  the  decree,  and  that  the  objections  to  t£e  on 
ance  were  not  removed,  till  more  than  ten  years  after  the  date  of  the  contract 

The  difficulty  in  the  case  arises  from  the  common  mistake  under  which 
parties  laboured,  with  respect  to  the  title.  In  the  result  of  the  long  aod  expi 
mvestigation  which  has  taken  place,  it  has  appeared  and  is  now  established,  i 
good  title  was  shewn  in  the  month  of  August  1828 ;  and,  although  there  was 
cmsiderable  difficulty  in  procuring  all  proper  parties  to  join  in  me  eonveyaos 
there  is  nothing  in  the  case  from  ^ioh  I  can  infer  that  if  ^e  title  which  after 
appeared  to  be  good,  had  been  accepted,  a  good  c(Hiveyance  might  not  havi 
procured,  even  within  the  time  first  limited  for  the  perfcvmanoa  of  the  oq 
Both  parties  however,  at  that  time,  concurred  in  the  o{HDion  that  a  ^;ood  titi 
not  then  shewn,  and  consequently  the  second  contract  was  entered  inta  ^ 
the  time  for  performing  the  contract  was  enlarged  till  the  21st  of  February 
but  at  that  time,  and  for  some  time  afterwards,  both  parties,  in  common  erra 
tinued  to  think  that  a  good  title  was  not  shewn ;  and  the  negotiation  for  maki 
title  good  condnued,  till  at  length,  on  the  4th  of  May  1629,  the  purchasers  q 
their  intention  of  putting  an  end  to  the  business,  and  desired  to  have  the  i 
returned  with  interest ;  and  the  vendors  desiring  an  answer  to  some  questicms 
making  any  arrangement  for  repayment  of  the  deposit,  and  being  told  in 
the  purchasers  entirely  declinm  the  purchase,  and  being  afterwards  again  m 
payment  of  the  deposit  money,  with  interest,  then,  for  the  first  time,  and 
18th  of  Mar  1829,  expressed  <^ubts  whether  the  objections  taken  to  till 
tenable,  «na  stated  dieir  determination  to  [340]  take  the  opinion  o£  ooiuuel 
giving  a  dedsive  uiswer  as  to  the  return  of  the  deposit.   Bfr.  Banda^  one 
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,  hsriD^diedj  it  seems  to  have  been  hoped  that  the  objeetioD8<to  thd  tiUe 
i  hare  been  waived ;  bat  the  deposit  being  still  pressed  for,  ud  an  aetioD  hang 
ieoad  for  tile  nooveiy  (rf  it,  the  opinion  of  Mr.  namphreys,  a  conveyancer,  was 
on  the  6th  of  June  1629 ;  and  die  vendor^  being  then  advised  that  they  had 
If  shewn  &  ^ood  tide,  oommunioated  to  the  pnrchMers  their  intention  of  filing 
i(x  ft  specific  performance  oi  the  agreement,  uid  to  sta^  ^irooeedings  in  the 
Tbe  answer  of  the  14th  of  July  1829  to  this  communication  was,  that  the 
of  tbe  purchasers  had  no  objection  to  accept  service  of  subpcma,  and  so  the 
doD  was  given  for  the  litigation  which  has  since  taken  place, 
good  title  was  shewn  in  August  1828.    If  the  title  had  been  admitt^,  there  is 
[  tbink,  anything  to  shew  that  a  good  conveyance  mi^t  not  have  been  procured 
before  tbe  21st  of  February  1829,  the  time  fixed  by  the  second  contract.  And 
rendors  had  insisted  on  the  title,  as  shewn  by  the  abstract,  there  seems  to  be 
aoo,  why  the  purchasers  should  not  have  been  held  responsible  for  not  taking 
rioa  at  the  time  when,  under  such  circumstances,  they  ought  to  have  done, 
the  vendors,  instead  of  innsting  on  the  title  as  shewn  by  tiie  abstract, 
ed  in  the  objections ;  and  it  was  not  till  May  or  June  1829  that  it  occurred 
,  that  the  objections  might  not  be  tenable.   In  this  state  <^  things,  it  does  not 
'  to  me  that  it  was  the  duty  of  the  purchasers  to  take  possession  at  that  time. 
I  sbee  appeared  that  they  might  have  taken  possession  with  safety,  and  that  it 
giiiut  their  own  interest  that  they  did  not ;  but,  looking  at  their  situation  [341] 
itime  (the  vendors  then  admitting  that  the  title  was  not  satisfactorily  made 
'do  not  think  that  the  purchasers  were  bound  to  take  possession  on  the  21st 
Twj  1829,  or  even  after  the  opinion  of  Mr.  Humphreys  was  communicated  to 
bat  I  conceive  that  tbe  riehts  of  the  parties,  as  declared  by  the  decrees,  must 
to  have  relation  to  uie  time  when  the  bill  was  filed,  and  I  think  that, 
very  peculiar  circumstances  of  this  case,  I  must  consider  it  to  have  been 
of  tbie  purchasers  to  take  possession  on  the  2d  of  November  1829,  ^e  day 
1  the  bill  was  filed. 

inking  ^at  it  must  be  deemed  to  have  been  their  duty  to  take  possesidon  on 
ij,  and  that  they  are  not  answerable  to  the  vendors  for  not  taking  possession 
yet,  as  they  might  safely  have  taken  possession  before,  and  might,  and  in 
se  ought  to  have  known,  from  the  abstract,  that  the  title  was  shewn  to  be 
think  that  the  vendors  are  not  to  be  deemed  answerable  to  them  for  with- 
the  possession,  or  for  the  consequences  of  their  not  taking  possession ;  and 
rbole,  I  am  of  opinion  that  the  vendors  are  not  answerable  f<ff  the  dilapida- 
liidi  the  property  suffered. 

'  the  first  contract  the  purchase  was  to  be  completed  on  the  9th  of  October 
od  if  from  any  cause  it  could  not  then  be  completed,  the  purcbaaer  was  to  pay 
F  at  6  per  cent,  per  annum  from  that  day  until  full  payment, 

ier  tiie  common  error  as  to  tlie  title,  the  second  agreement  was  entered  into, 
e  was  enlarged  till  the  21st  of  FebruaiT  1829,  and  on  a  eood  title  being  made, 
under  of  the  purchase-money  was  to  be  then  paid,  without  any  interest  for 

On  the  supposition  that  a  good  title  might  be  shewn  and  possession  given 
Bt  of  February,  and  that  the  purchasers  might  require  further  time  for  the 
Dt  of  their  purchase-money,  they  were  to  have  the  option  of  deferring  payment 
I  months  from  the  21st  of  Feliruary,  paying  interest  at  4  per  cent.   Aiid  on 
dfltion  of  die  contract,  the  purchasers  were  to  deduct  from  their  purchase- 
,mterest  at  4  per  cent  on  the  deposit  (of  £1388),  from  the  9th  of  October  to 
M  of  oompletiDg  the  contract,  and  interest  on  the  remainder  of  the  purchase- 
<  from  the  9th  of  October  to  the  27th  of  Korember  1828. 
nk  that  the  effect  of  this  second  contract,  was  to  supersede  that  part  of  the 
which  provided  for  the  payment  of  interest  on  tiie  residue  of  the  pnr- 
/,  at  the  rate  of  5  per  cent. ;  but  it  appears  to  me,  that  the  vendors  are 
to  interest  on  the  unpaid  purchase-money,  at  4  per  cent,  from  the  time  when, 
he  circumstances,  it  appears  to  me  the  contract  ought  to  have  been  completed, 
I  filing  of  the  Ull;'and  that,  under  the  second  agreement,  the  purchasers  are 
'  to  interest^  at  the  same  rate,  on  the  unpaid  part  <iS  the  purohase-money,  from 
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the  9th  of  October  to  the  27th  of  November  182S,  and  on  the  deposit  money,  im 
the  9th  of  Ootober  1828  to  the  2d  of  NoTember  1829.  i 
From  Uie  commencement  of  the  suit  the  purdtawn  hftre  fuled  in  tp/txj  pM 
and  I  am  of  opinion  that  tiiey  must  pay  the  costs  <A  die  suitu 

See  as  to  detorioration  of  .  an  estate  between  the  contract  and  its  completita,  A 
T.  Deaam,  3  Mad.  894 ;  Binks  v.  Lord  Roke^,  2  Swan,  232 ;  Fergvum  t.  Tadaa^  1 9 
530;  Lord  t.  Sf^hent,  1  Younge  &  C.  222. 

[MS]   MsTKB  V.  HoNTRiou.   Auguat  6,  9,  1841. 
[For  subaeqaflnt  pvoeeedinga,  see  5  Bear.  146 ;  9  Bear.  621.] 

An  order,  on  motion,  for  payment  into  Court  by  a  trustee  of  trust  funds  admitte 
have  been  sold  out  under  a  power  of  attorney  6xe(»ited  by  him,  refused,  oa 
ground  that  there  was  not  a  sufficient  admission  of  the  misapplication,  md 
trustees  being  authorised  to  vary  the  investments. 

In  a  suit  against  trustees  for  a  breach  of  trus^  one  of  them  admitted  diat  the  fi 
had  been  sold  out,  hj  means  of  a  power  of  attorney  executed  by  him  for  the 
pose,  as  he  stated,  of  investing  it  on  more  advantageous  securities ;  he  stated 
ne  was  not  concerned  in  the  receipt  of  the  produce,  but  he  had  been  informed 
it  had  been  received  by  his  co-trustee,  or  by  J.  M.  by  his  permission.  The  si 
ment  oootained  a  power  to  vary  the  investments.  Held,  that  there  was  ml 
the  answer,  a  sufficient  admission  to  justify  an  interlooutory  order  on  this  bi 
for  payment  of  the  money  into  Court 

This  was  a  suit  instituted  against  trustees  by  their  eedtd  tru^,  for  the  poi 
of  making  them  responsible  for  a  breach  of  trust,  in  selling  out  and  misapiAyuq 
taruat  funds. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiffs,  that  Mr.  Montrioo,  (N 
the  Defendants,  might  pay  a  sum  of  £5300  into  Court 

The  facts  are  so  fully  stated  in  the  judgment  of  the  Courts  tiiat  it  is  nnaeei 
here  to  repeat  them. 

Mr.  Pemberton  and  Mr.  Hetherington,  in  support  of  the  motion. 

Mr.  Kindersley  and  Mr.  Bandall,  cotUrh. 

Mr.  Pemberton,  in  reply.  Beaumont  v.  Meredith  (3  Vea.  &  B.  180),  fi^ 
Binjield  (3  Mad.  62),  ColUa  v.  CoOU  <2  Sim.  365),  RotkieeU  v.  B4)tkwea  (2  Sim. 
217),  Riduvrdson  r.  The  Basnk  of  Engknd  (4  MyL  &  Or.  174),  aad  see  WyaU  v.  Sk 
<3  Beavan,  498). 

[344]  August  9.  The  Master  of  the  Rolls  [Lord  Langdale].  This  ■ 
asks  t^t  the  Defendant,  Mr.  Montriou,  may  be  ordered  to  pay  a  large  sum  of  i 
into  Court,  under  the  following  circumstances. 

By  a  settlement,  made  in  contemplation  of  the  marriage,  which  aftOTwardi 
effect,  between  John  Meyer  «id  Margaret  Anorum,  sevend  sums  of  atock  wwe  • 
for  the  benefit  of  the  intended  husband  and  wife,  and  the  children  of  the  mani 

Henry  Martin  Ancrum,  George  Gilbert  Cuirey,  and  George  Meyer  mi 
trustees  of  the  settlement,  which  contained  powers  to  change  the  tmateei}  m 
to  change  the  securities,  on  which  the  trust  monies  were  invested. 

By  deeds,  executed  pursuant  to  the  power  in  the  month  of  November 
George  Meyer,  one  of  the  original  trustees,  together  with  William  Ancmm,  ai 
Defendant  William  Montriou,  became  the  trustees  of  the  settlement ;  and  tfa 
of  £2334,  Os.  7d.  3  per  cent  Bank  annuities,  five  several  sums  of  £3648,  li 
£243,  Os.  lOd.,  £246,  18s.  3d.,  £264,  2s.  9d.,  and  £100  (making  together  i 
3  per  cent  Reduced  annuities,  and  t&e  sum  of  £1000  Navy  6  per  oeat  anniutMi 
transferred  into  their  names,  on  the  trusts  of  the  settlement 

In  the  year  1824  a  part  of  the  Reduced  annuities  (£2624,  13s.  6d.)  were  ■ 
it  is  said,  under  a  power  of  attorney  granted  to  George  Meyer,  by  the  two 
tnuteas,  William  Ancrum  and  Williun  Montriou. 
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b  the  year  1826  the  sum  of  £1060  New  4  per  eents.,  into  which  the  £1000  Navy 
£  per  cents,  had  been  con-[3iQ-verted,  was  sold  by  Mtmtrioa,  mitkr  a  power  of 
iMrmT  executed  by  George  Meyer  and  William  Ancrunk. 

Aoa  in  Uie  year  1826  the  remainder  of  the  Rednoed  annuities  (£1878,  6s.  Td.), 
and  tiie  nun  of  £2334,  Oa.  7d.  3  per  cent.  Bank  annuities,  were  sold  by  George  Meyer, 
nder  a  power  of  attorney  ezecnted  by  William  Anorum  and  William  Uwitrioa. 

He  bill  alleges,  that  the  sums  produced  by  the  sales  amounted  alt(^ther  to 
£6882,  13e.  Id.  Mr.  Montriou  says,  that,  from  the  information  he  has  received 
■(  the  bank,  they  amount  to  £6300  only.  He  says  further,  that  of  this  sum 
£1063,  16s.  9d.  was  the  produce  of  the  New  4  per  cents,  sold  by  him ;  and  that  he 
duly  applied  £1000,  part  thereof,  in  a  manner  authorized  by  the  trusts  of  the  settle- 
Rent;  and  that  be  paid  the  remainder  of  the  produce  of  the  New  4  per  cents. 
(£63,  168.  9d.)  to  John  Meyer. 

The  Plaintiffs  allege,  that  the  whole  of  the  £6300,  with  the  exoeption  only  of  the 
UOOO,  was  misapplied ;  and  by  this  motion,  they  call  upon  Mr.  Montrioa,  to  pay 
iKo  Court  the  sum  of  £5300. 

It  is  contended  for  Mr.  l^Hitrioo,  first,  that  to  whatever  extent  he  may  be  made 
iiUe  at  the  hearii%  he  cannot,  upon  motion,  be  called  upon  to  pay  into  Court,  more 
liD  tiie  money  which  actoalty  otune  to  hia  hands,  and  has  not  beeA  duly  applied ; 
ad  secondly,  that  £1063,  16s.  9d.  was  the  only  sum  which  came  into  his  hands; 
md  the  sum  of  £63,  16b.  9d.,  the  only  part  of  it  which  was  not  duly  applied. 

Mr.  Montriou,  in  his  answer,  admits  that  all  the  stocks  in  question  were  trans- 
inred  to,  and  standing  in  [346]  the  joint  names  of  himself  and  George  Meyer  and 
William  Ancmm.  He  aays,  that  the  stocks  were  sold  and  converted  into  money,  for 
he  purpose  of  investment  in  more  advantageous  securities,  yielding  a  large  income, 
fbt  be  received  the  £1063,  16s.  9d.,  but  was  in  no  other  way  concerned  with  the 
iln  of  any  of  the  stocks  (except  the  Navy  5  per  cents.)  than  as  having  joined  in 
Reeating  powers  of  atixmiey  for  that  purpose ;  and  was  in  no  way  pnvy  to  such 
des,  or  to  the  receipt  of  tbe  money  arising  therefrom ;  but  he  has  been  informed, 
bt  the  monies  arising  from  the  sale  of  tne  other  funds,  were  received  by  George 
lever,  or  hy  hia  permission,  by  John  Meyer. 

or.  Montriou  has  j^veo  no  satisfaotory  account  of  the  appb'oation  of  the  sums  of 
Moey,  tbe  produce  of  the  sale  of  the  tnist  stock,  which,  as  he  has  been  informed, 
nre  received  by  Grcorge  Meyer  or  John  Meyer ;  and  if  the  facte  appear  at  the  hear- 
ty no  otherwise  than  they  now  appear,  I  think  that  Mr.  Montriou  will  be  held  liable 
(replace  the  stock,  which  he  enabled  George  Meyer  to  sell,  and  the  produce  of  which 
Ul  not  appear  to  have  been  duly  applied. 

Bat  upon  the  answer,  I  do  not  find  that  Mr.  Montriou  admits  any  nusapplioation 
f  those  monies.  He  gives,  as  I  think,  an  unsatisfactory  account  of  several  sums 
Aidi  appear  to  have  been  employed  by  John  Meyer,  and  of  some  investments  in  the 
■us  of  the  trustees  of  the  settlement ;  but  there  being  only  an  admission  that  he 
Heated  a  power  <»f  attorney,  wherebv,  in  fact,  he  enabled  one  of  his  co-trustees  to 
More  the  money,  and  no  admission  tbat  the  money  was  misapplied,  I  am  of  opinion, 
hat  I  cannot,  consistently  with  the  practice  of  the  Courts  order  him  to  pay  tiie  money 
iuh  has  not  been  in  his  hands  into  Court 

[3471  The  case  of  Collis  v.  Cdlis  (2  Sim.  365)  was  referred  to  as  an  authority  for 
kii  application.   But  in  that  case,  a  part  of  the  trust  fund  consisted  of  £2231,  lOs.  5d. 

per  cent  Bank  annuities,  purchased  with  £2000,  the  amount  of  Shackle's 
Mrteage.  The  trustees  were  Edward  Shackle,  Kobert  Fennell,  and  William  Hinds, 
b  the  25th  of  June  1825  Charles  Collis,  Matthias  Dupont  King,  and  Henry  King 
Ktine  trustees.  The  report  does  not  say,  that  the  funds  were  transferred  into  the 
ine8  of  the  new  trustees.  But  in  July  1825  the  stock  was  sold,  and  Charles  Collis 
hd  Matthias  Dupont  King  lent  the  prodace  to  Henry  Collis,  on  his  personal  security, 
tnny  King  admitted  Uie  loan,  but  did  not  admit  that  he  was  any  party  to  it  The 
iras  made,  on  motion,  for  ^yment  of  moaey  into  Cour^  by  Matthias  Dui 


idcr  was  made,  on  motion,  for  ^yment  of  maae^  mto  Cour^  by  Matthus  Duixnat 
Ein^  Heniy  Collie,  and  Charles  Collis.  Henry  King  was  not  indudad.  Now,  if  f^e 
tctt  never  was  transferred  into  the  names  of  the  new  trustees,  the  sale  was  made  by 
In  trustees,  and  tbe  caise  has  no  application  to  the  present ;  and  if  it  was  so  trans- 
■ned,  the  sale  must  have  been  made  by  the  new  trustees,  d  whom  Henry  King  was 
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one,  and  yet  he  wae  not  ordered  to  pay  the  money  into  Court ;  and  the  order  ii  do 
Authority  for  th&t  which  is  now  asked. 

The  rlaiott^fo  allege  that  Mr.  Montriou  appears  by  his  answer  to  have  neoied 
X2500,  in  additioa  to  die  aam  of  X1063,  16s.  9d.,  the  receipt  of  iriiich  he  diMiutlf 

admits. 

The  first  sale  of  stock  was  in  Ootober  1624.  The  sum  sold  was  £2624,  ISa  6i 
Bedneed  3  per  cent  uinuities ;  and  supposing  the  fact  to  have  been,  as  Mr.  Moatntn 
has  been  informed  it  was,  that  the  money  ra48]^wa8  reemred  by  George  Meyer,  or 
by  his  permission;  hy  John  Meyer ;  under  these  circumstances,  the  statement  in  d» 
answer  is,  that  ia  or  about  December  1834,  John  Meyer  advanced  to  Henry  Ho^toi 
£2500  at  interest,  on  the  security  of  his  bond,  and  a  deposit  of  two  policies  of  mat- 
ance,  one  for  £2000  on  the  life  of  Henry  Hoghton,  and  the  other  for  £4500  on 
life  of  Catherine  Meyer,  and  the  lease  of  a  house  in  King's  Arms  yard. 

Mr.  Montriou  states  that  he  is  unable  to  set  forth,  whether  or  not  this  earn  d 
£2500  was  the  produce  of  the  trust  funds. 

In  a  subsequent  part  of  his  answer  he  states  that,  in  December  1826,  Henif 
Hoghton  died ;  that  the  D^endant  and  Jeremiah  Hwhton  being  bis  ezecutcn^ 
reoeired  the  £2000  due  on  the  policy,  which  was  put  of  the  securitjr  fw  tiie  £2600 
lent  by  John  Meyer  to  Henry  H<^hton,  and  sold  the  leasehold  house  in  King's  Asm 
nid,  otiierpart  of  the  security,  for  £600 ;  tiiat  Henry  Ht^ton  died  insolvent,  aad 
Jeremiah  Hoghton,  the  co-executor  of  the  Defendwt,  being  a  large  creditor,  tak 
disposed  to  dispute  the  validity  of  the  security  held  by  John  Meyer,  it  w»  agnei 
between  John  Meyer,  the  Defendant,  and  Jeremiah  Hoghton,  that  only  £1000,  psi 
of  the  sum  paid  on  the  policy  for  £2000,  should  be  applied  in  reduction  of  the  odC 
Arising  out  of  the  loan  of  £2500,  and  that  the  remaining  sum  of  £1000  should  reisui 
A  charge  on  the  other  policy  of  £4500,  the  remaining  part  of  the  security.  That  tti 
£1000,  part  of  the  policy  for  £2000,  was  accordingly  paid  over  or  duly  accounted  ii 
to  John  Meyer;  The  Defendant  then  says,  that  the  policy  for  £4500  remunediaU 
hands  until  December  1837,  when  the  poli<^  was  redeemed,  and  he  received  A 
£1000,  which  remained  charged  upon  it.  Fiom  [348]  the  statement^  Uiere  is  tm 
«iderable  probabilityr  that  the  £2500  was  trust  money ;  but  oonsidcning  that  Ml 
Montriou  was  the  solicitor  of  John  Meyer,  and  had  other  money  transaotaoDS 
him,  and  might  have  had  the  policy  in  hie  hands]  as  soUdtor,  or  on  other  accoonti,  i 
does  not  appear  that  there  is  such  a  statement  of  facts  respecting  the  £2500,  or  a^ 
part  of  it,  as  to  justify  me  in  concluding  that  it  was  so  deufy  taniat  money  uf 
applied,  that  I  ought  to  order  it  to  be  brought  into  Court. 

The  sum  of  £171,  7s.  appears  to  have  been  money  which  it  was  the  da^  of  th 
trustees  to  invest  upon  the  trusts  of  the  settlement.  It  was  received  by  Mr.  Montzioi, 
and  by  him  piid  to  John  Meyer.  If  included  in  the  notice,  it  should  be  brought  ioti 
Court;  but  if  not,  I  think  that  the  order  must  be  confined  to  the  sum  of  £63, 16a. ft 

Nom— At  the  hearing,  on  the  20th  of  July  1842,  the  Defendant  Montriou  fiila 
to  shew  that  tiie  funds  sold  oat  had  been  properly  invested,  was  held  liaUe  to  nd 
good  the  amount.   See  5  Bear.  146. 

[360]   Sanders  v.  Benson.   AprU  24,  26,  JViw.  13,  1841. 

[See  Cox  v.  5isAop,  1856,  57,  26  L.  J.  Ch.  394 ;  3  Jur.  (N.  S.),  500.] 

Liability  of  an  equitable  assignee  of  leaseholds,  in  possession,  to  the  covenanta  ia 
lease. 

The  liability  of  an  equitable  asai^ee  of  leaseholds  is  that  of  sunple  contaraot,  and  tkl 
Statute  of  Limitations  Umits  his  liability  to  six  years  after  tfae  cause  of  suit 

Bill  dismissed  without  costs,  on  the  ground  of  the  Defendant  not  having  (in  a  tam^ 
ease)  rused  his  defence  by  plea. 

The  question  in  this  cause  was  as  to  the  liability  of  an  equitable  assignee  of  )eu» 
holds,  who  had.  taken  possession,  to  the  covenants  in  the  feaJM.  Thedefenoe 
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Tu,  fint,  that  there  waa  no  liability  in  equitv ;  and,  secondly,  tHuX,  aa  die  breadwfl 
hd  oecurred  six  years  before  the  fihng  c£  me  bill,  the  Statute  of  Limitations  barred 

tbsKDiedy. 

Hie  facta  are  so  fully  stated  in  the  judgment  of  the  Court,  that,  to  |n*erent 
npetitioii,  they  are  not  here  stated ;  but  the  leader  is  referred  to  the  first  part  of  the 
joa^eot   The  lease  determined  in  1830,  and  this  bill  was  filed  in  1838. 

Mi.  Pemberton  and  Mr.  L.  Wigram,  for  the  Plaintiffs,  relied,  as  to  the  Defendant's 
Kibilitv  aa  equitable  assignee,  on  the  cases  of  Jenkins  t.  Fortman  (I  Keen,  43&),  OUm 
T,  fFmerforee  (1  Bearan,  112),  Willaon  y.  Leonard  (3  Beavan,  373),  Lucas  r.  Comerfcrd 
(S  &  C.  C.  166,  and  1  Ves.  jun.  235,  and  8  Sim.  499) ;  and  as  to  the  defence  of  the 
Btitate  of  Limitati<»is,  Uiey  oontended,  that  the  D^endant  was  liable  on  an  equitable 
nruunt,  and  that  the  Dwendant  had  incurred,  in  equity,  the  same  liability,  which 
he  would  have  been  subject  to  at  law,  if  he  bad  taken  a  legal  assignment 

}b,  KiDdersley  and  Mr.  Bacon,  for  t^e  Defendant  Benson. 

PCll  The  Defendant  is  in  no  way  responsible  to  the  Plaintiffs.  He  has  incurred 
u  liability,  and  there  is  no  equity  to  render  him  subject  to  the  claim  of  the 
PluDti& 

The  case  of  Lucas  t.  Ccmerford  does  not  bear  out  the  principle  which  it  had  been 
■pposed  was  laid  down  in  that  case.  There,  the  Defendant  was  in  possession  and 
lumed  the  benefit  of  the  lease,  and  he  merely  disputed  his  liability  in  equity  to  the 
Dveosot  to  repair ;  he  admitted  his  liability  on  all  the  other  covenants,  and  "  sub- 
■tted  to  perform  and  fulfil  the  same  as  long  as  he  should  remain  in  the  actual 
BMesdoD  and  enjoyment  of  the  premises"  (8  Sim.  604).  The  case  of  t. 
My  (7  Sim.  149)  was  expressly  overruled  by  Moores  v.  Ghoat  (8  Sim.  508). 

The  lessor  has  ul  fae  contracted  for,  vis.,  the  liability  of  the  lessee^  and  bis  other 
Ipl  FsmadiflB.  What  r^t  can  ha  have,  to  acquire  an  additional  security  through  a 
BBlnct  or  dealing  between  two  other  parties,  by  which  he  is  not  bound.  Ifot 
ping  a  party  to  the  contract,  he  could  not  compel  its  specific  performance  (6  Sim.' 
Vi\  as  none  but  persona  parties  to  a  contract  can  be  parties  to  a  suit  for  a  specific 
arfonnance.  {Wood  v.  White,  4  Myl.  &  Cr.  460.)  And  the  lessee  might  release  his 
pdtable  assignee  without  the  concurrence  of  the  lessor. 

I  Possession  does  not  affect  the  question.  In  Jenkins  v.  Portman,  the  Court  said, 
[It  does  not  appear  that  the  fact  of  a  mortgagee  by  assignment  of  a  leasehold  interest 
ikbg  actual  poesesraon  of  the  mortgaged  property,  is  more  important  in  equity  than 
fk  at  law."  l362]  If  the  point  depends  on  the  possession,  then  an  under-lessee  would 
lUaUe  in  equity  for  the  covenants  in  ^e  tniginal  lease,  but  there  is  no  anthority 
V  Rich  a  proposition, 
i  Mr.  PembOTton,  in  reply. 

13.   Thb  Maotkr  of  the  Bolu  [Lord  Ladgdale].   This  bill,  in  substance, 
that  the  Defendant  Thomas  Starling  Benson  may  tie  decreed  to  i^pay  to  t^e 
i£b  several  sums  of  money,  which  they  have  been  compelled  to  pay,  in  conse- 
Inee,  as  they  allege,  of  Mr.  Benson  having  neglected  to  perform  the  covenants  of  a 
pie,  in  which  he  was  equitably  interested. 

I  Iq  the  year  1769  BicmtutI  Salway,  being  entitled  for  his  life  to  the  premises  in 
■Bidon  in  this  cause,  with  a  leasing  power,  in  a  maaner  not  authorised  by  the  power, 
anted  a  lease  thereof  to  George  Upporn  and  Thomas  Main,  for  a  term  of  years 
Uch  expired  on  the  19th  of  July  1830. 

Although  the  lease  was  invalid,  the  title  of  the  lessees  was  not  disputed,  and  they, 
■1  the  persons  claiming  under  them,  omitinned  in  the  enjoyment  of  the  property, 
ipug  toe  rent  reserved. 

Snt^eet  to  the  lease,  the  property,  after  certain  devolutions  of  title,  became  vested 
1  Thomas  Beale  and  Job  Walker  Baugh.  The  lease  itself,  which  contained  the  usual 
(noaDts  to  repair,  became  vested  in  Samuel  Sauders,  under  whose  will  it  passed  to 
IS  Pl«Dtiffs  and  Defendants  (except  Thomas  Starling  Benson),  for  the  intwests 
veby  severally  given  to  them. 

[3S3]  Samuel  Sanders,  the  lessee,  in  1781,  granted  an  under-lease  for  fourteen 
mn  to  Jsmes  John  Haig  and  John  White.  This  under-lease  became  vested  in  John 
■ley  and  Frederick  Teush  ;  and  on  the  28th  of  September  1795  Sanders  granted 
1  nIlde^leaBa  of  tJie  {nremises  to  Cbcley  and  Teush,  for  a  term  which  was  to  expire 
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oo  the  24th  of  June  1830;  and  in  this  uader-leaae,  Oxley  and  Teush  ooTenaotedto 
keep  the  premises  in  repair,  and  give  them  up  in  good  repair  at  the  end  of  tbe  ten. 

The  under-lease  was  never  assigned,  and  such  legal  interest  as  was  ffivcD  byi^ 
lemaiued  in  Chdey  and  Teush  during  their  joint  Hves,  and  after  the  death  of  Quer, 
VM  vested  in  Teush  alone.  The  beneiioial  interest  in,  or  the  equitable  title  to,  tM 
under-lease,  belonged,  in  the  first  instance,  to  Oxley  and  Teush  the  uiider-leswo.  It 
aftervards  became  the  property  of  Oxley,  Teush,  and  John  Ferard,  as  part  of  tlw 
effects  of  a  partnership  which  subsisted  Mtween  them ;  and,  in  the  year  1809,  tk  . 
persons  benefioially  interested  in  the  under-lease  were  Oxley,  Ferard,  and  Thoma 
Green,  who  were  partners  in  the  business  of  vinegar  mdcers,  and  held  the  prapei^ 
comprised  in  the  lease,  as  part  of  their  partnership  effects.  In  the  beginning  d  Ai 
year  1810  a  partnership  was  formed  between  the  Defendant  Thomas  Starling  Beim 
and  Oxley,  Green,  and  Ferard;  and  upon  that  occasion,  it  was  agreed,  amongik 
other  things,  that  the  under-lease  should  be  taken  as  part  of  the  partnor^p  effeeto; 
and  aoconun^ly,  although  the  premises  were  uot  used  in  the  partnership  oaiiHi% 
the  rent*  arising  from  them,  was  brought  into  the  putnership  account. 

It  seems  tmit,  in  May  1812,  an  under-lease  of  the  premises  was  grqpted  to  Job 
James,  and  the  Deffflidant  Mr.  Benscm  states,  that  this  ander4ea8e  was  not  eneotet 
[364]  by  him,  but  by  his  partners  Oxley,  Green,  and  Ferard  <Hily.  The  Mft 
ccaitinued  to  be  brought  into  the  partnership  account  daring  the  lifetime  <rf  ^^^j 
and  siUr  his  death,  to  the  account  of  the  firm  in  which  Benson,  Green,  and  Ferua 
were  partners,  till  tbe  dissolution  of  that  firm  in  1820 ;  and,  under  arrangemaiiti 
made  upon  and  subsequent  to  the  dissolution,  at  first  between  Benson  ana  Otw 
and  Ferard,  and  afterwards  between  Benson  and  Green  and  Thomas  Champion,  Mb 
Benson,  in  January  1622,  became  entitled  to  the  rents  reserved  by  the  underleni 
granted  to  James;  and  he  paid  the  rent  which,  from  time  to  time,  became  duets 
we  persons  claiming  under  Sanders,  by  virtue  of  the  under-lease  to  Oxiey  and  TsmI 
of  September  1795 ;  and  in  this  state  things  remained  until  the  expizBt«Hi  of 
under-lease  at  Midsummer  1 830. 

The  reversion  in  fee  was  in  those  who  derived  title  from  Salway.  The  1^ 
interest  in  the  lease  granted  by  Salway,  so  &r  as  it  could  be  made  available  forai 
purpose,  was  vested  in  the  Plaintaflfo,  as  claiming  under  Sanders.  The  le^  intin 
in  the  under-lease  granted  by  Sanders,  so  far  as  it  could  be  made  availaUe,  kl 
survived  to  Teush,  who  is  said  to  have  died  insolvent ;  the  beneficial  interest  in  Ik 
same  under-lease  had  been  enjoyed  and  dealt  with,  as  partnership  property,  hj  OA 
and  Teush,  by  Oxley,  Teush,  and  Ferard,  by  Oxley,  Ferard,  and  Green,  by  BaM 
Oxley,  Green,  and  Ferard,  and  by  Benson,  Green,  and  Ferard,  suocessirely ;  u 
ultimately,  Benson  alone  became  entitled  to  the  rents  reserved  bv  the  under4iai 
which,  during  the  partnership  subsisting  between  him  and  Oxley,  Ferard,  and  Gm 
had  been  granted  to  John  James. 

Before  the  exjnration  of  the  under-lease,  great  dilapidations  were  petiDitted  I 
take  place  on  the  proiwrty ;  [366]  and  in  1829  one  John  Barton,  bein^  in  tk 
occupation  of  the  premises,  and  having  pulled  down  a  part  of  tiia  buildiDgE,  di 
Plaintiffli  filed  a  bill  and  obtained  an  injunction  against  him,  to  reatrain  rarthi 
waste,  and  in  this  ]noceeding,  they  allege,  that  they  expended  a  sum  of  X133,  Ids.  ^ 
which  they  were  unable  to  compel  Barton  to  repay. 

Very  soon  after  the  expiration  of  Sanders's  under-lease,  it  was  the  duty  of  A 
Plaintiffs  to  deliver  up  possession  of  the  property  to  Beale  and  Baugh,  the  ownen  <i 
the  reversion.    Barton,  who  was  in  the  occupation,  refused  to  deliver  up  possenicxit 
the  Plaintiffs,  and  the  Defendant  Benson  declined  to  interfere.    The  FUintifi  m 
therefore  compelled  to  resort  to  legal  proceedings,  uid  they  ultimately  recoren 
possession  from  Barton,  at  an  expense,  as  they  say,  of  £276,  iTs.  4d.  Hanfl 
delivered  poesession  to  Beale  and  Baugh,  the  Plaintiffs  were  required  to 
oompensataoD,  and  in  the  result  of  an  action  prosecuted  against  them,  they  vo* 
compelled  to  pay  to  Beale  and  Baugh,  for  danuu|e8  and  costs,  ^£692,  11a  6d.,i<" 
theyinoarred  costs  of  their  own  to  the  amount  of  £159, 1  la  7d. 

The  Plaintifis,  by  their  bill,  allege,  that  all  the  acts  in  respect  of  which  ttM 
several  costs  and  cwmagra  were  .incnired,  were  done  during  the  time  when 
Defendant  Benson  was  equitable  owner  of  the  under-lease  granted  to  Ozh|f 
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Tenih,  and  iriiibt  he  was  either  in  ponesBion  of  the  property,  or  in  poaaeasiob  and 
neapt  of  the  rents  and  profits  thereof;  and  the^,  therefore,  oootendj  that  t^e 
D^eodant  Benson  was  bound  to  leap  the  prraaises  in  repair,  and  to  deliTer  np  t^e 
amtmoa  on  the  ezpiratioD  of  the  ondeisluie :  that  his  neglect  to  perfona  that  duty, 
Ml  oocasioned  all  Uie  loss  and  expense  which  have  been  incurred  by  the  FUintaffs ; 
nd  [366]  that  he  is  now  liable  to  repay  them ;  and  that  is,  in  substance,  the  relief 
loa^t  by  this  bill. 

The  Defendant  Benson  admits  that  he  had  an  interest,  at  first  jointly  with  his 
pirbierB,  and  afterwards,  individually,  in  the  rents  payable  by  the  occupying  tenants ; 
bat  he  denies  that  he  ever  became  liable  to  perform  the  covenante  contained  in  the 
■derlsase  to  Oxley  and  Teush ;  and  moreover,  he  insists,  that  if  he  was  ever  liable 
to  do  the  acts  intended  to  be  secured  by  those  ooveoants,  it  could  only  be  by  an 
tU^KStaon  in  the  nature  of  an  assumpsit: — that  the  right  of  the  Plaintiffs,  if  any, 

tist  him,  aecrued  oa  the  ennration  of  the  tinder-lease : — and  that  the  bill  was  not 
for  mon  than  six  years  afterwards.   And  thnrefore  he  insists,  that  the  Plaintiffii' 
Nnwdy,  if  any  the^  ever  had,  is  lost  by  the  lapse  ctf  time. 

Under  tiie  provisions  oi  the  agreement  of  we  1st  <^  January  1810,  and  by  reason 
if  Uie  dealings  with  and  under  the  lease  to  Oxley  and  Teush,  which  afterwards  took 
due,  I  am  of  opinion,  that  Mr.  Benson  became  benefidally  interested  in  that  lease. 
[  ouiDot  concur  in  the  argument  that  he  was  only  entitled  to  an  account  of  the  rent 
If  the  occujner,  without  having  any  interest  in  the  premises.  The  Defendant  had, 
I  think,  all  such  beneficial  interest  in  the  estate  as  could  be  acquired  under  the  lease ; 
■d  baving  that  beneficial  interest,  I  think  that  he  could  not  be  exempted  from  the 
bties  or  ourthens  which  appear  to  me,  to  be  annexed  to  the  beneficial  interest ;  but 
i  he  nevsr  executed  the  lease,  or  any  covenant  to  perform  the  covenants  contained 
I  the  leas^  it  does  not  appear  to  me,  that  his  obligation  iras  in  the  nature  of 
•nwut,  or  qraeial  conla«ct.  I  tAanik  that  the  Plaintifis  were  entitled  to  require 
Ir.  Bu»on  to  perfonn  the  duties  attached  to  his  beneficial  [8071  interest  in  the 
■se,  bnt  that  there  being  no  covenuit,  the  remedy  of  the  Plaintifn  had  no  hijdier 
t  stronger  foondation  uiui  simple  contract  Now  the  beneficial  interest  of  Mr. 
knson  ceased  on  the  24th  of  June  1830,  and  the  bill  was  not  filed  till  the  11th  of 
^  1898.  The  expense  incurred  in  restraining  Barton  from  committing  further 
nte  was  incurred  in  April  1829.  In  the  ejectment  the  writ  of  possession  was 
kained  on  the  7th  of  Jnne  1831 ;  and  the  right  to  damages  for  dilapidations, 
Krned  on  the  expiration  of  the  lease.  It  is  true,  that  the  amount  of  dilapidations 
not  ascertained  till  some  time  afterwards,  but  ike  right  of  the  Plaintifis  accrued 
>  the  expiration  of  the  lease,  and  the  time  must  be  reckoned  from  that  period.  I 
B,  Uierefore,  of  opinion  that  the  Plaintiffs,  even  if  they  might  otherwise  have  been 
ktitled  to  relief,  are  not  so  entitled,  in  consequence  of  their  having  so  long  delayed 
be  filing  of  their  bilL   And  the  bill  must  be  dismissed. 

I  have  considered  the  eosts  of  this  case,  which,  primd  faeUy  would  belong  to  the 
pendants ;  and  if  they  had  put  in  a  plea,  stating  that  point  of  objection  which 
to  ^evuled,  undoubtedly,  they  would  have  been  entitled  to  costs ;  but  they  have 
n  in  a  long  defence,  and  stated  that  the  Defendants  had  no  interest  whatever  in 
^  lease,  and  have  raised  points  which,  it  appears  to  me,  are  not  sustainable.  I 
^fore  ^ink  the  justace  of  this  case  is  satisfied  by  dismissing  the  bill  without 


[358]   Withy  v.  Manolbs.   Dee.  10,  1840 ;  July  28,  1841. 

L  a  10  L.  J.  Ch.  391 ;  aifinned  on  ^)eal,  10  CL  &  Fin.  210 ;  8  E.  B.  724 ;  8  Jur. 
«9.  See  Baksr  v.  CHhsim,  1849,  12  Bnv.  101 ;  Lneaa  v.  Brmidnth,  1860,  28  Beav. 
973.  Distinguished,  HoUm  v.  Foster^  1868,  L.  B.  3  Ch.  507.  Commented  on, 
V.  ^nngett,  1869,  L.  R  4  Ch.  303.  See  SarrU  v.  Newton,  1877,  46  L.  J. 
Ch.  370;  keay  v.  Bouitoit,  1883,  25  Ch.  D.  217.] 

y  the  settlement  made  on  the  marriage  of  £.  M.,  the  ultimate  limitation  of  personal 
property  waa,  "  to  such  person  or  persons  as  at  the  time  of  the  death  of  K  M. 
ihcnld  be  her  next  oi  Tan."  £.  M.  died  leaving  a  father,  mother,  and  a  child. 
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Held,  that,  under  this  limitation,  the  father,  moUier,  and  child  took  as  her  aa!t  cf 
kin  in  joint-tenanoy. 

By  a  marriage  settlements  the  wife's  |»ortaon  was  limited  to  the  wife  for  lifc^  wiS 
remainder  to  the  husband  for  life,  with  remainder  to  ihe  childrui  of  the  minia^ 
to  be  vested  at  twenty-one  or  marriage ;  and  ia  ease  none  sfaoald  attain  diat  m 
or  marry,  then  in  trust  ior  the  Inrothora  and  dsten  uS  the  wife  or  their  inne,  u  m 
should  appoint,  and  in  default  of  appointment^  in  trust  for  her  next  of  kin.  Hd^ 
tiiat  the  (^lildren  d  tiie  marriage  wne  not  «zcluded  fnnn  taking  mder 
ultimate  limifeation. 


The  Plaintiff  in  this  cause  claimed  to  be  entitled  to  the  sum  of  X10,000  oomj 
in  the  settlement  made  on  the  marriage  of  Henry  With^  and  Emily  Manglea. 

By  the  settlement,  dated  the  23d  of  August  1835,  it  was,  amongst  <»ber  thing 
provided,  that  within  six  months  after  the  death  of  Bobert  Withy  (the  father  of  a 
intended  husband),  his  executors  should  pay  to  the  trustees  of  the  setUement  tfc 

Srincipal  sum  of  ;£5000 ;  and  that  within  six  months  after  the  death  of  Ji 
[angles  (the  father  of  the  intended  wife),  his  executors  should  pay  to  the  (ziutei 
of  the  settlement,  the  printnpal  sum  oi  £10,000 ;  and  the  trustees  were  to  inn 
the  two  sums,  and  pay  Uie  interest  (d  the  £6000  to  Henry  Withy  for  life,  wi 
remainder  to  Emily  Manxes  for  her  life,  and  the  interest  of  the  £10,000  to  Bu 
Mangles  for  life,  with  remainder  to  Henry  Withy  for  life ;  and  after  ike  desth  i 
the  survivor,  the  trustees  were  to  hold  both  sums,  in  trust  for  the  ohildroD  d  A 
marriage,  in  such  manner  as  the  parents  or  the  survivor  of  them  should  by  deed  < 
will  appoint,  and  in  default  of  appointment^  for  the  only  child  of  the  manisg^ 
there  should  be  but  one,  and  if  more  than  one,  in  equal  shares ;  but  l^e  slian  i 
shares  to  be  considered  interests  vested  in  a  son  or  sons  at  tweoty-one,  or  ia 
daughter  or  daughters  at  twenty-one  or  marriage.  And  in  case  there  [308]  ■koi 
be  no  son  living  to  attain  twenty-one,  and  no  daughter  b'ving  to  attain  twenty-iM 
or  be  married,  the  trustees  were  to  stand  poasessra  of  the  two  sums  of  X5000  a 
£10,000,  upon  the  trusts  fdlowioj^  tliat  is  to  say : — the  sum  of  £5000,  on  tfost ' 
the  executors,  administrators,  and  assigns  of  Robert  Withy,  and  the  sum  of  XIO, 
in  trust  for  suoh  of  the  1»o^m8  and  sisters  of  tiie  said  Knmy  Bfan^es  or  any  of 
issue,  in  such  shares,  &o.,  as  she  should  by  will  appoint ;  and  m  default  of 
appointment,  vfpon  trust  for  suck  person  or  persons,  04,  A«  time  -of  the  death  cf  Sm 
Mangles,  should  he  her  next  of  idn. 

The  marriage  was  duly  solemnized,  and  there  was  issue  of  the  marriage  one 
only,  EmiliuB  Henry  Withy,  who  was  born  on  the  5th  ::of  February  1828.  (Mt 
8th  of  February  1828  the  wife  died,  leaving  that  child  and  her  &ther  James  Mugh 
and  her  mother,  her  surviving ;  and  in  the  course  of  a  few  days  afterwards, 
the  16th  of  Februiu*y  1828,  Kmilius  Henry  Withy  died,  leaving  his  father andJu 
Mangles,  his  grandfather  and  his  grandmother  surviving. 

Under  these  circumstances,  uie  limitaticms  of  the  two  sums  of  £5000  i 

£l(MM>0,  in  default  of  any  child  living  to  aoqolre  a  verted  interest,  took  ^ect:i  

the  question  in  this  cause  was,  to  whom  the  sum  of  £10,000,  limited  to  "such  peni 
or  persons  as,  at  tiie  time  of  ^  draJ^  of  ^nily  Mangles,  should  be  her  nextoikii 
belonged.   At  the  time  of  her  death,  her  father,  her  mol^er  and  her  cmly  diUd 
living. 

The  Plaintiff,  the  .legal  personal  representative  of  Henry  Withy  the  father,  f 
died  in  1837,  and  who  also  represented  the  child,  insisted  that  the  child  was  Uie  M 
next  of  kin,  and  claimed  the  £10,000  by  virtue  of  the  limitation. 

[360]  The  Defendants  insisted,  in  the  first  place,  that  by  the  intentioni  of  i 
settlement  the  child  was  excluded ;  and  that  if  the  child  was  not  excluded,  d 
upon  t^e  oonstrootioD  of  the  settlement,  the  father,  mothw,  and  cAiild  woe  eqa 
near  of  kin ;  and  taking  as  joint-traants,  the  representative  iA  the  child,  who  A 
first,  was  not  entitled  to  anything. 

Mr.  Tinney,  Mr.  Pemberton,  and  Mr.  Geldart,  for  the  Plaintiff.  The  questiou 
this  ease  are  tiiese,  who,  according  to  the  law  of  England,  is  to  be  e(»iidered  t 
next  of  kin  of  Mrs.  Henry  Withy  living  at  her  deat^  and  whether  ^  ohiU  li 
deceased  peracm  does  not  take  av  next  iA  kin,  in  ^aA\iy  of  the  pannti  of 
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konaedl  "The  nearness  or  proimiquity  of  degree  is  reckoned  according  to  the 
nmpatation  of  the  civilians."  (2  Bfuk  Com.  604.)    By  the  law  of  England,  as  well 

■  by  the  ciril  law,  in  the  distribntion  of  an  intestate's  property,  descen^mts  are  first 
■titled,  then  ascendants,  and  lastly,  collaterals.  (4  Burge  e  Com.  31,  and  see  Keikoaaf 
\  KeUw^  Oilb.  Ch.  Rep.  189.)  m  (^e  fourth  rolome  Bulk's  Commentaries,  the 
ale  of  tlw  eivil  law  is  thns  stated,  "  Although  the  £ither  a^  son  are  distant  from 
Im  deceased  in  an  equal  degree,  yet  it  has  bean  seen  that  the  son  is  jveferred.  The 
BqMctire  degrees  in  which  a  person  is  of  kin  to  the  intestate,  are  important  only 
ma  they  are  of  the  same  line.  But  if  there  are  claimants  of  different  lines,  the  line 
9  vbich  they  belong  is  the  first  consideration,  that  of  the  degree  is  of  secondary 
mnderation.  The  descendant  entirely  excludes  the  ascendant,  and  thus  the  great- 
mndsoD,  who  is  of  the  third  degree,  excludes  the  father  who  is  of  the  first.  The 
rtwritance  descends,  rather  than  ascends.  [361]  But  on  failure  of  descendants  of 
)e  deceased,  the  father  and  motiier  are  next  called  to  the  suooession,  and  they 
Kdode  all  collateral^  except  his  brothers  gehnan  and  their  ofaUdren. "  (4  Bu^s 
ton.  37.) 

I  ^ain,  b^  the  31  Edw.  3,  o.  11,  administration  is  to  be  gruited  to  the  next  and 
nt^al  fnenda  of  the  intestate ;  and  by  the  31  Hen.  8,  c.  6,  a.  3,  it  is  to  be  granted 
to  the  widow  of  the  deceased,  or  to  the  next  of  kin,  or  to  both,"  and  administration 
I  granted  in  respect  of  interest:  Cr«^  v.  Watt  (2  Vem.  124).  And  the  right  to 
ke  sdministration  of  the  effects  of  an  intestate  follows  the  right  to  the  property  in 
)mt  lure  QiU  (1  Hagg.  342).  It  is  necessary  only  to  see  wbo  would  be  preferred 
I  idiiiiniBtration,  in  order  to  ascertain  who  would,  as  next  of  Tan,  be  entitled  to  the 
Kipwty  of  an  intestate.  As  to  this  Blackstone  observes  (Com.  vol.  2,  p.  504),  "  In 
M  fint  place,  the  children,  or  (on  failure  of  children)  the  parents  of  the  deceased  are 
Hided  to  the  administration,  both  of  which  are,  indeed,  in  the  first  degree,  but 
itii  Ds  the  children  are  allowed  the  preference."  (See  Gk>dolphin's  Orphans  Legacy, 
K-)  So,  the  right  line  is,  in  administration,  always  preferred.  (See  12  Mod.  623.) 
hu  in  SmiA's  aue  (2  Strange,  891),  a  mandasma  to  grant  administration  to  the 
iftsr,  in  respet^  oi  the  son's  estate,  uiere  being  an  inftot  grandson,  was  refused.  So 
to  gnndmother,  being  in  the  right  Hne,  is  entitled  to  sdministration  in  preference 
^the  aont :  BladAorough  v.  Dans  (1  P.  Wms.  48,  and  12  Hod.  619). 
I  Gifts  to  the  next  of  kin  have  been  held  to  entitle  the  persons  who  would  take 
to  personal  estate  in  case  of  [362]  intestacy  under  the  Statute  of  Distributions 
braian's  Powell's  Devises,  vol.  i.  p.  280,  n.,  and  see  3  Swinburne,  911  (7th  edition) ) ; 
M  ezprasions  similar  to  that  of  next  of  kin,  have  been  held  to  mean  the  next  of 

■  onder  the  statute.  Thus  in  Crways  v.  Oolman,{\)  a  gift  "to  her  own  family"  was 
pd  to  be  equivalmt  to  own  kindred,  and  to  point  out  the  persons  entitled  under  the 
Irtote. 

I  The  child  is  not  excluded  under  the  ^ft  to  the  next  of  kin  of  the  mother,  merely 
kttue  he  had  a  provision  under  a  previous  limitation :  Elmsley  r.  Yomg  (2  Myl.  h 
\.  760),  Pearee  v.  VmeaU  (2  MyL  &  K.  600,  2  Bmg.  N.  C.  328,  and  2  K.  230). 
\yx.  Kinderaley  and  Mr.  Lovat,  for  the  remesentatiTes  of  the  father  of  Mrs. 
mtj  Withy,  and  Mr.  J.  Humphry,  for  the  mottier  of  Mrs.  Henry  Withy.  By  the 
(fantion  of  the  parties  to  the  settlement,  which  "  is  the  truth  and  honour  of  the 
to^"  Woodcock  v.  The  Duke  of  Dorset  (3  B.  C.  C.  568),  the  children  of  the  marrii^ 
n  excluded  from  taking  under  the  ultimate  limitation  to  the  "  next  of  kin  ; "  the 
l^j  {snvision  intended  for  them  beinK  that  which  precedes  the  power  of  appointment 
tooQgst  the  brothers  and  sisters  of  Mrs.  Henry  TVithy ;  Bird  v.  ff^ood  (2  Sim.  &  St 
M),  Shnsley  v.  Ymtitg  (2  Myl.  &  K.  780). 

Secondly,  under  the  limitation  to  the  next  of  kin  of  the  wife,  her  father,  mother, 
hd  child  took  the  j£10,000  [363]  as  joint-tenants.  The  limitation  being  by  deed. 
Is  tottstmction  may  be  diflforent  from  that  which  would  take  place  if  the  i^uestion 
nse  onder  a  wilL   It  may,  however,  be  admitted,  that  in  the  right  of  administering 

(1)  9  Yea.  319.  Similarly  a  gift  to  "relations,"  Thomat  t.  H<iU^  Forrester,  251; 
'nir  relataona,''  WhiSwnte  v.  Ham»,  2  Yes.  sen.  526 ;  and  "  nearest  relations," 
Mi^  T.  Ooodw^,  1  Yes.  sen.  231,  and  Belt's  Sup.  128,  have  been  held  to  mean 
nt    kin  within  tlie  Statute  of  Distributiras. 
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the  estate  ol  an  intestate  the  child  and  Ae  defending  line  are  nsutll;  prefe 
the  father;  and  that  (under  the  statute)  the  children,  and  the  repreMntatiT 
deceased  children,  are,  in  the  distribution,  weferred  fo  the  parents ;  but  tiie  rig 
administer  or  to  the  succession,  does  not  determine  who  are  next  of  kindred  i 
intestate,  for  a  husband  would  be  entitled,  though  he  be  not  of  kindred  to  \at  I 
Tlie  question  is,  who  are  the  persona  designatit,  wiUiin  the  terms  of  "next  d  \ 
contained  iu  the  settlement.  This  point  was  finallj^  settled  by  the  case  of  £b 
Young,  which  decided,  that  in  ascertaining  what  parties  are  to  take  under  a  Kn 
contained  in  a  deed,  tg  "the  next  of  kin,"  the  artificial  and  changeable 
distribution  of  an  intestate's  estate,  are  not  to  be  regarded  ;  bat  that  you  mtis 
only  to  the  fact  in  nature,  and  thus  ascertain  who  are  the  nearest  of  kindred,  ■■ 
alone  will  be  entitled  to  the  property.  In  that  case  the  question  was  this,  w\i 
entitled,  under  a  limitation  to  the  "  next  of  kin  "  of  Peter  Elmsley ;  the  eli 
were  his  brother  Alexander,  and  the  children  of  a  deceased  brother  John,  aodj 
held,  that  the  nephews,  being  more  remote  in  kindred  than  the  lHt>ther,  had 
to  share  in  the  property  under  the  limitation  to  the  "  next  of  kin."  The  same 
had  been  previously  decided  by  Sir  Thomas  Plumor  in  Brandon  r.  Brandon  (3| 
312,  and  3  Wilson,  C.  C.  U). 

In  the  present  case,  the  parents  and  child  of  the  wife  were  equally  next  oil 
her  death,  for  "  a  father  is  [3641  certainly  as  near  of  kin  to  the  son  as  the  son^ 
father ; "  CoUingwood  v.  Pace  (1  Ventr.  4H).  The  consequence  is,  tJiat  on  th4 
of  the  child  the  parents  became  entitled  by  survivorship,  and  the  Plaintiff^ 
interest 

They  also  cited  Gardner  v. .  Sheldon  (Vaughan,  259),  Carter  v.  Cmok^ 
Raymond,  4d6),  Covmden  v.  CUrke  (Hobart,  29),  and  Co.  Ut.  10  b. 
Mr.  Tinney,  in  reply. 

July  28.  The  Mastkr  op  the  Rolls  [Lord  Langdalel.  Upon  the 
sideration  which  I  have  been  able  to  give  to  the  settlement,  I  cannot  collect 
an  intention  to  exclude  the  child.  The  particular  event  which  occurred 
contemplated ;  and  as  to  the  sum  of  XIO,000  no  provision  was  made,  other 
by  the  limitation  to  the  next  of  kin  of  Mrs.  Withy.  Whether  a  child  shoal 
next  of  kin,  does  not  appear  to  me  to  have  been  thought  of,  and  there 
expressed  intention,  and  as  far  as  I  can  discover,  no  constructive  intention 
include  or  exclude  the  child,  I  find  myself  under  the  necessitv  of  inquirij 
under  the  circumstances,  ought  to  be  deemed  to  be  the  next  of  kia  of  Mrs. 
the  time  of  her  death. 

The  Plaintiff  alleges,  that  according  to  the  meaning  oi  the  expression 
kin,"  which  is  adopted  by  the  Law  of  £n^land,  the  childof  any  propoeed 
be  deemed  his  next  of  kin,  in  exclusion  of  his  [366]  father  and  mothi 
Defendants  admit,  that  by  the  law  of  England,  the  child  of  an  intestate 
person  is  entitled  to  administration  to  the  effects  of  such  person,  in  prefc 
father  or  mother,  and  is  also  entitled  to  the  succession  of  the  intestate's 
preference  to  his  father  or  mother ;  but  they  say,  that  this  preference,  or 
as  it  is  sometimes  called,  does  not  confound  the  nature  of  things,  or  make 
nearer  of  kin  to  his  parent,  than  the  parent  is  to  his  child:  that  the 
administer  an  intestate  s  estate,  and  the  right  of  succession  to  it,  are  the 
civil  and  municipal  law,  and  may  be  arbitrarily  determined,  in  such  mani 
best  promote  the  public  interesta ;  but  they  allege  that  nearness  of  kin,  or  pr 
in  degree  of  consanguinity,  is  a  fact  in  nature,  uid  admits  of  no 
qualification ;  and  the  Defendants,  therefore,  found  their  claim  upon  thu 
persons  who  fall  properly  under  the  description  of  next  of  kin,  must 
standing  in  equal  degree  of  propinquity,  and  that  the  father  and  root 
necessarily  be  deemed  as  near  of  kin  to  their  daughter,  as  the  child  of  the 
to  her  mother;  and,  if  this  were  not  a  fact  in  nature,  they  allege,  that,  by 
England,  the  parents  and  the  children  of  any  proposed  person  are  to 
equally  near  of  kin  to  him. 

I  conceive  that  the  consideration  is  not  what  is  or  ought  to  be  deemed ' 
nature,  but  what  has  been  understood  by  the  law  of  England  to  be  the  mf 
the  term  "  next  of  kin."  The  Defendants  contend  that,  by  the  law  of  Eni' 
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Mrants  and  the  children' of  any  proposed  person,  are  to  be  deemed  equally  near 
if  Ida  to  him. 

"The  next  of  kin,  according  to  the  Statute  of  Distributions,"  is  an  expression 
requeody,  though  inac-[366]-curateIy,  used.  The  statute  of  22  &  28  Car.  2,  c.  10 
irdera  distribution  among  children  and  representatives  of  deceased  children,  or 
BODgst  brothers  and  representatives  of  deceased  brothers;  and  the  term  "next  of 
DD,  according  to  the  statute,"  comprehends  persons  who  are  of  kindred  in  one 
liqpw,  and  children  of  children  who  are  of  kindred  in  a  degree  more  remote, 
r  brothers  who  are  of  kindred  in  one  degree,  and  children  of  brothers  who  are 
I  kindred  in  a  degree  more  remote.  The  term  "  next  <rf  kin "  is  not  accurately 
|Hd  in  such  cases,  beoause  persons,  other  than  the  next  or  ne(u*eat  of  km,  are 
•nprised  in  it.  Aiid,  although  it  has  sometimes  been  considered,  that  this  extended 
■d  inaccurate  moaning  of  the  term  has  become  so  far  prevalent  and  of  common  use, 
ktt  it  might  be  properly  attributed  to  the  expression  in  a  case  where  it  was  not 
aotrolled  by  the  context,  yet,  in  deeds  and  wills,  the  expression  is  often  used  in 
Rch  a  way,  as  to  exclude  any  supposed  intention,  of  comprising,  amongst  the  next  of 
BD,  those,  who  being  in  a  degree  of  propinquity  more  remote,  might,  under  the 
tatnte,  take  by  representation.  And  it  has  now  been  settled,  that  the  expression 
faezt  of  kin,"  whbn  used  simplicUer,  does  not  include  such  persons  as  could  only  take 
f  representation  under  the  Statute  of  Distributions.  To  this  extent,  therefore,  it 
|H  bean  determined  that  the  persons  who  are  entitled  to  distribution  in  case  of 
itcBtaity,  arc  nob,  for  that  reason  only,  to  be  deemed  next  (rf  kin  (rf  a  perscm 


^y  the  statute  of  21  H.  8,  e.  6  the  Ordinary,  in  cases  of  intestacy,  is  to  grant 
dmmiiteation  to  the  widow  or  next  of  kin  of  the  deceased ;  and  where  there  are 
Bveral  persons  equal  in  degree  of  kindred,  and  more  than  one  require  the  administra- 
ioo,  the  Ordinary  is  to  elect  [367]  which  shall  have  it.    Under  this  statute  the  child 
}  preferred  to  the  parent,  and  in  the  passage  which,  in  the  argument,  was  cited 
fom  Blackatone  (2  Com.  504),  it  is  said,  "In  the  first  place  the  children,  or  (on 
Ifiiire  (tf  children),  the  parents  of  the  deceased  are  entitled  to  the  administration ; 
Mh  of  which  (i.e.,  the  children  and  the  parents)  are  indeed  in  this  first  degree,  but 
^  US,  the  children  are  allowed  the  preference."   The  child,  which  has  preference 
ladministratiou,  has  also  preference  in  distribution,  and  it  has  become  a  rule  in  the 
(pdesiaBtical  Courts,  that  the  right  to  administration  follows  the  right  to  the  property. 
ht  Doless  the  preference  can  be  considered  as  given,  on  the  ground  that  the  child  is, 
f  lav,  deemed  to  be  nearer  (tf  kin  to  the  intratate  than  the  parent,  we  have  made 
t  advance  towards  a  legal  interpretation  of  the  term  "  next  fii  kin ; "  and  although 
does  appear  to  me,  that  the  common  use  which  is  made  of  the  term  "next  of  kin," 
connection  with  the  administration  and  distribution  of  personal  estates  in  cases  of 
itsey,  may  occasionally  have  given  rise  to  a  notion,  that  the  persons  to  whom  the 
^ves  the  succession  are  legally  and  for  all  purposes  to  be  considered  as  the  next 
kiD,  yet  this  does  not  appear  to  be  a  notion  which  can  be  supported  in  law.  The 
Mtroction  given  to  the  term,  "  next  of  kin,"  with  reference  to  the  statute  of  Car.  2, 
Bwt,  that  the  next  of  kin  entitled  to  administration  and  distribution,  are  not 
•med  to  be  next  of  kin  for  all  purposes ;  and  I  apprehend,  that  in  all  other  cases, 
» tenn  "  next  or  nearest  of  kin   must  be  construed  according  to  their  simple  and 
nioos  meaning,  or  according  to  the  l^;al  construction  ol  the  whole  instrument  in 
nax^  (hey  occur. 

i  [368]  Whatever  arbitrary  distinctions  may  have  been  adopted  in  computing 
ftOateral  degrees  of  consanguinity,  all  writers  upon  the  law  of  England  appear  to 
SDcar  in  stating,  that  in  toe  ascending  and  descending  line  the  parents  and  the 
luldren  are  in  equal  degree  of  kindred  to  the  proposed  person ;  and  I  think,  that, 
Bcept  for  the  purposes  of  administration  and  distribution  in  cases  of  intestacy,  and 
taept  in  cases  where  the  simple  expression  may  be  controlled  by  the  context,  the 
aw  of  England  does  consider  them  to  be  in  equal  degree  of  consanguinity. 

The  taw  of  England  gives  a  preference  to  the  child  over  the  parent  in  distribution, 
but  I  tbink'we  cannot  werefore  conclude,  that  with  respect  to  every  disposition  of 
inperty,  made  in  words  to  give  the  same  to  persons  equally  near  of  kin,  the  parents 
In  to  be  held  more  remote  than  the  child.   If,  in  this  case,  the  words  of  the 
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limitation  had,  in  any  way,  referred  to  the  law  of  distribution,  there  would 
been  a  guide  to  the  interpretation ;  but  there  is  no  such  reference.  The 
Btand  by  themselves  simply,  the  limitation  is  to  the  next  or  nearest  of  kiD, 
cannot  take  upon  myself  to  say,  that  the  settlor  had  in  his  contemplation  the  In 
distribution  of  intestate's  effects,  and  intended  a  limitation  in  conformity  with 
law.    To  act  upon  such  an  hypothesis,  would  be,  in  effect,  to  introduce  inU 
settlement  an  implied  reference  to  the  law  of  distribution  of  personal  esutes  in 
of  intestacy,  and  it  does  not  appear  to  me  that  this  can  safely  be  done. 

Conceiving,  therefore,  that  by  the  law  of  England,  the  father,  mother,  and 
of  any  proposed  person  are  equally  near  of  kin  to  such  person,  I  am  of  opinion, 
at  the  time  of  Mrs.  Withy's  death,  her  father,  mo-[369]-thcr,  and  child  beio 
next  of  kin,  the  limitation  took  effect  in  their  favour ;  and  I  think  that  they  toi 
property  limited  to  them  as  joint-tenants,  and  consequently,  that  the  Plaintiff 
interest  in  the  fund  in  question.    The  bill  must  therefore  be  dismissed. 


[369]   The  Rev.  John  Hale  v.  George  Hale.   July  7,  8,  21, 1641. 

A  receiver  of  a  partnership  granted  in  a  case  where  no  misconduct  in  nianagenHl 
alleged,  on  the  ground  that  the  Defendant  insisted  on  a  legal  objection  as  ~ 
ing  all  right  of  his  partner  to  a  share  in  the  partnership. 

Eeceiver  of  a  brewery  granted  on  the  application  of  a  spiritual  person  who 
dormant  partner  therein. 

This  was  a  motion,  on  behalf  of  a  dormant  partner,  for  a  receiver  of  paitl 
property,  against  the  partner  in  possession. 

The  testator  Joseph  Hale,  who,  in  his  lifetime,  carried  on  the  trade  of  a 
in  partnership  with  the  Defendant  George  Hale  and  two  other  persons,  wui 
to  one-fourth  of  the  stock  and  profits. 

In  1810  be  made  his  will,  whereby  he  gave  his  estate  and  effects  to  the  Dd 
and  Pewtress,  in  trust  to  pay  an  annuity  to  his  wife  for  life,  and  subject  tK 
trust,  to  pay  the  dividends  and  proceeds  to  the  Plaintiff  his  son ;  and 
widow's  decease  upon  trust,  to  transfer  and  pay  to  the  Plaintiff  the  whole 
residuary  estate.    The  testator  appointed  his  wife,  Pewtress,  and  the 
executors.  ' 

The  testator  died  in  1812,  and  his  will  was  proved  by  his  wife,  James  Pi 
and  the  Defendant  Greorge  Hale. 

After  the  death  of  the  testator,  it  seemed  to  have  been  proposed  that  the 
should  succeed  directly  and  avowedly  to  his  father's  interest  in  the  pa 
nership ;  and  the  parties  appeared  to  have  been  about  to  enter  into  a  pro 
nient  for  that  purpose,  when  it  was  suggested  that  it  was  not  competent 
Plaintiff,  being  a  spiritual  person,  by  law,  to  enter  into  partnership  in  a 
concern.    The  consequence  was,  that  expedients  were  resoi  ted  to  to  vest  ' 
interest  in  another  person  for  his  benefit,  and  the  executors  of  the  testator 
respect  of  the  testator's  interest,  to  continue  partners  in  the  concern,  in  rel 
the  residuary  estate  which  belonged  to  the  Plaintiff.    The  business  contin 
carried  on  by  them  in  conjunction  with  the  other  partners. 

In  1816  new  articles  of  partnership  were  entered  into  between  the  other 
and  the  Defendant  and  Pewtress,  who  represented  the  interest  of  the  testator^i 

The  partnership  was  continued  until  1820,  when  the  two  other  partners 
Pewtress  died  in  1827,  and  the  widow  died  in  1832.    The  partnership  coiitini 
whole  interest  in  the  partnership  property  having  become  vested  in  the 
and  the  Plaintiff.    The  Plaintiff  continued  to  be  treated  as  a  partner  in  the 
accounts  were  from  time  to  time  rendered  to  him,  which  he  examined  and 
down  to  July  1840 ;  and  he  received  from  the  Defendant  his  share  of  the 
they,  from  time  to  time,  arose. 

The  Plaintiff  became  desirous  of  putting  an  end  to  the  partnership  and  of 
up  the  affairs ;  but  in  consequence  of  disagreements  between  the  parties,  this 
filed  for  effecting  that  purpose.    It  prayed  for  an  account  of  the  partnership 
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Ear  ■  deelaimtion  that  the  Pluiiti£F  was  entitled  to  one-half  of  the  profits,  that  the 
jODceni  mieht  he  sold,  and  for  a  recover  and  manager  in  the  meantime. 
[871]  fho  Defendant  insisted  that  the  testator's  share  had  oeased  to  form  pert  <^ 
useti,  and  had  become  tAm  abaolate  property  oi  the  Plaintiff,  and  that  by  virtae 
i  tbo  stetntes  of  21  Hen.  8,  c  13,  as.  fi,  33,  the  57  Ot.  S,  o.  99,  s.  3,  and  the 
I  ft  3  Tiet  &  106,  ae.  29,  31,  the  Plaintiff  vas  not  entitled  to  the  relief  prayed  by 
be  bill ;  or,  if  that  defence  were  untenable,  he  then  insisted,  that  the  aooounte 
rfaieh  lud  been  sigoed  by  the  Plaintiff  were  settled  accounts,  and  that  he  was 
hmhy  bamd  from  any  claim  to  have  them  opeued.and  examined ;  but  he  stated  he 
ma  wUling  to  oome  to  a  fair  account  with  the  Plaintiff  if  the  suit  was  withdrawn. 

It  abould  be  obaerred  that  by  the  first-mentioned  statute  (21  Hen.  8,  s.  6)  it  is 
BUted  that  no  spiritual  person  shall,  by  himself  nor  by  any  other  for  him,  buy  to 
iH  sgsin  few  ]^rofitt  any  cattle,  &c.,  or  merchandise,  upon  pain  to  forfeit  treble  the 
•bis ;  and  it  is  enacted  that  evety  such  contract  shall  be  utterly  void.  By  the  thirty- 
Hond  section  it  is  provided  that  no  spiritual  person  shall  keep  a  tanhonee  or  beeriiouse, 
fon  eertain  penalties. 

Tbe  97  O.  3,  c.  99  (passed  in  July  1817)  repealed  so  mach  of  the  former  Aot  as 
flhtsd  to  **bnyiDg  and  seltini^"  and  by  the  third  section  enacted  that  no  spiritual 
flrsni  should,  by  nimself,  or  1^  any  other  for  him,  engage  in  or  carry  on  any  trade 
r  dealing  for  profit  under  certain  penalties ;  and  it  enacted  that  every  contract  made 
J  bim  in  any  such  trade  should  "  be  utterly  void  and  of  none  effect. 

the  third-mentioned  Act,  1  &  2  Vict  c  106  (passed  in  August  1838),  the  21 
ten.  8,  e.  13,  was  wholly  repealed ;  and  by  the  twenty-ninth  section  it  [372]  is 
Bseted,  that  no  spiritual  person  shall,  by  himself  or  by  any  other  for  his  use,  engage 
I  or  carry  on  any  trade  or  dealing  for  gain  or  profit^  unless  the  parUiers  shall  exceed 
k,  "  or  in  any  ease  in  which  any  trsde  or  deaUu^  or  any  share  in  any  trade  or 
Mliog,  shall  have  dev<dved  or  shall  devolve  apon  any  spiritual  person,  or  upon  any 
tterpenon  for  him  or  to  his  ns^  ander  or  by  virtue  of  any  devise,  bequest,  inherit- 
Me,  mtestaey,  settiement^  marriage,  bankmptey,  or  insolvency ;  bat  in  none  of  the 
|n^oiiig  excepted  oases  shall  it  be  hiwful  fta  sneh  spiritual  person  to  act  as  a  director 
Fnuuiaging  partner,  or  to  carry  on  such  trade  or  dealing  aa  aforesaid  in  person." 
k  ^rty-nrst  section  enacts  that  spiritual  persons  illegally  trading  may  be 
koModed,  and  for  the  third  offence  deprived,  and  contains  the  following  proviso : 
norided  always  that  no  contract  shall  be  deemed  to  be  void  by  reason  only 
1  Ae  same  having  been  entered  into  by  a  spiritual  person  trading  or  dealing, 
tter  solely  or  jointly  with  any  other  person  or  persons,  contrary  to  the  {ffovisions 
Act ;  but  every  sudi  contract  may  be  enforced  by  or  against  such  spiritual 
■Kn,  either  solely  or  jointly  with  any  other  person  or  persons,  as  the  case  may 
I  hi  the  same  way  as  if  no  spiritual  person  had  been  party  to  such  ocmtract" 
r  A  motion  was  now  made  on  bdiali  of  the  Plaintiff  for  a  receiver. 
[Ur,  Pemberton  and  Mr.  Bomilly,  in  support  of  the  motion.  The  Defendant 
Wes  that,  beeanae  the  Plaintiff  is  a  eleigyman,  he  has  a  right  to  exclude  him  from 
jl  partnership  proper^ ;  but  whatever  may  be  the  eonstiuction  of  the  statutes,  it  is 
peompetent  for  the  Defendant  to  do  so  after  acquiescing  for  years,  and  making  him- 
p  4  trustee  for  the  Plaintiff.  The  De-[373]-fendant^  aa  executor,  is  liable  to  account 
■  some  footing  or  other. 

In  the  case  of  HaU  v.  FremkUn  (3  Meeson  &  W.  259)  one  point  was  not  brought 
Mvr  the  consideration  of  the  Court,  nsmely,  that  where  a  person  is  a  sleeping 
pttner,  not  interfering  with  the  trade,  and  neither  buying  nor  selling,  he  does  not 
pB»  within  penal  statates  M  this  description.  This  was  decided  in  Baynard  v.  Chaee 
I  Borr.  2),  which  was  a  case  for  penalties  under  the  5  Eliz.  c.  4,  s.  31,  forbidding 
iRions  exercising  trades,  unless  they  have  been  apprenticed ;  and  the  business  being 
kUy  eonductea  a  qualified  partner,  it  was  tiiere  held  by  Lord  Mansfield  and 
It  ouer  Jodgee,  that  a  dormant  partner  was  not  liable  to  the  penalties.  Lord  Ellenr 
BioQj^  was  ctf  tiie  same  opinion  m  Keen  v.  Dormaig  (16  Blast,  161). 
The  ground  for  this  applicaticm  is  tiiis,  that  the  Defendant  excludes  the  Plaintiff 


also  referred  to  Armstrong  v.  Leaia  (2  Cr.  &  Mee.  274 ;  and  see  S.  C.  3 
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Mr.  EindflTBley;  Mr.  Betbell,  and  Mr.  Gloodere,  eontrd,'.  No  right  of  suit  ea 
arise  out  of  a  contract  to  act  in  contravention  of  an  Act  of  Parliamwt;  £ieiiij|T. 
O^taidiston  (2  Myl.  &  Cr.  63) ;  "  for  no  relief  can  be  given  in  a  Court  of  Jtutioe  to 
those,  who  shew  that  they  have  thought  proper  to  disappoint  the  policy  of  ^bt^ 
and  to  do  that  which  the  policy  of  the  law  requires  sh<Hud  not  be  d<Mie;''  Hamiri, 
WeOmacott  (6  Sim.  290).  Here,  the  Plaintiff  deliber-^4]-ateIy  entered  into  U 
partnership  with  full  knowledge  of  its  legal  invalidity. 

The  oases  on  the  statute  of  Elizabeth  ao  not  apply,  the  object  of  that  statotelieni 
to  insure  trades  being  carried  on  by  competent  and  experienced  persons,  u  wu 
case  in  Raynard  v.  Ckaee;  but  here  the  objeet  is  to  prevent  die  minds  of  clergjnM 
from  being  turned  from  their  spiritual  duties  by  becoming  interested  in  tbeBocceMil 
a  trade. 

No  misconduct  is  imputed  to  the  Defendant^  and  there  is  no  excluaioD,  ao  thittki 

grounds  for  a  receiver  are  wanting. 
Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  defence  which  is  made  by  tl 
Defendant  in  this  cause  is  certainly  very  extraordinary.  For  thirty  yeara  d 
Defendant  has  admitted  the  interest  of  the  Plaintiff  in  this  partaiersnip,  and  b 
accounted  to  him,  from  time  to  time,  for  his  share  of  the  fnvfita.  Few  uiingB  tbe 
could  sinprise  one  more,  than  to  find  at  the  end  of  such  a  period,  when  legal  relief 
demanded  on  the  behalf  of  the  Plaintiff,  the  Defendant  saying  to  the  Plainti^  "Ya 
are  a  spiritual  person,  and  by  law  are  entitled  to  no  relief  whatever ;  I  admit  I  bii 
had  the  management  of  that  which  I  have  considered  to  be  your  property  for  thiil 
years.  I  have  admitted  you  to  a  share  of  the  profits  which  frcmi  time  to  time  bn 
arisen  from  the  concern  ;  but  now  I  say  that  you  are  entitled  to  nothing  by  lav 
respect  of  this  property ;  however,  when  your  legal  title  ia  defeated,  I  am  mlling 
come  to  a  fair  account ;  in  other  words,  I  will  account  to  you  in  such  nuumer  at 
think  just  and  right  when  I  have  established  that  you  C^6]  lawful  rigk 

-whatever."  Certainly  a  defence  mote  singular  and  more  lilDBly  to  ooeasicm  itffA  I 
the  party  making  auoh  a  defence  when  ne  comes  seriously  to  ooiurider  it^  one  h 
seldom  seen. 

Let  UB  consider  tbe  matter  for  a  moment  without  leferraioe  to  the  atita 
Whether  thiegentleman  is  a  partner .  or  not,  would,  in  (me  sense,  be  eatin 
immaterial.   That  which  waa. partnership  property  at  the  death  of  the  testator,* 

continued  and  employed  in  the  trade,  ajid  made  profitable  to  those  who  were  eogsj 
in  and  had  the  benefit  of  it.    It  is  said  there  was  no  provision  to  allow  the  exeori 
of  a  deceased  person,  or  the  legatee  of  a  deceased  partner,  to  enter  into  the  parto 
ship.    This  is  very  true,  but  what  is  an  executor  or  the  legatee  entitled  to  1  Hu 
a  right  merely  to  the  pecuniary  value  at  the  death  of  the  testator,  or  has  he  a 
to  the  profits  which  have  been  made  by  the  continuing  partners,  by  the  use  d 
property  which  belonged  to  him  Ir^  virtue  of  the  bequest  1   Is  there  anythin 
cleu-  in  the  law  as  administered  in  this  Court,  than  that  he  is  entitled  to  the 
The  executor  of  a  deceased  partner,  or  the  le^^e  of  his  interest,  is  not  o1 
submit  to  the  statement  of  the  account  which  is  made  by  the  contanuing  \ 
clearly  not  in  the  absence  of  all  contract  to  that  effect,  which  is  aihnitted  to  hs 
case  here.   He  has  a  right  to  say,  "  I  must  have  the  actual  value  of  my  share  of 
partnership  assets  determined,  and  although  it  may  be  very  inconvenient  for  yOQ 
ascertain  tne  value  in  the  mode  prescribed  by  the  law,  yet,  if  we  cannot  oth* 
agree,  I  must  have  it  ascertained  by  the  only  mode  by  which  it  can  be  aacer 
accurately,  namely,  by  a  sale  for  what  it  will  fetch  in  the  market."    I  apprehuid 
there  can  be  no  doubt  that  the  executor  and  legatee  have  a  right  to  have  the  pi 
ship  property  realised,  and  the  real  value  of  [S76]  their  share  determined,  by 
taining  the  value  of  tbe  surplus  after  satisfviug  all  demands  upon  the  partiiL- 
assets.    That  being  the  case,  the  Plaintiff,  whether  a  partner  or  not,  had  a  rigH 
have  the  amount  of  his  shue  ascertained  by  realising  the  whole  of  the  property, 
he  were  a  partuer,  that  result  cannot  in  the  least  degree  be  doubted,  for  there  wm 
partnership  continuing  for  an  indefinite  time,  whi<£  not  having  been  detenuBf 
continued  on  the  terms  on  which  it  before  existed.   Therefore  whether  he  m 
partner,  or  a  legatee  permittang  his  property  to  remain  engaged  in  the  paitm 
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tede,  be  woald  hare  a  right,  at  any  moment,  to  put  an  end  to  the  partoarohip,.  by 
Bwelj  eonununicating  his  will  to  the  other  puty ;  and  then,  of  ooane^  he  would  bave 
a  risfat  to  bare  his  share  of  the  property  ascertained. 

I  obserred  in  the  course  of  the  argument,  and  I  see  it  warranted  in  some  parts  of 
the  answer,  that  the  Defendant  sets  up  this  sort  of  claim  :  he  says,  let  the  amount  of 
the  testator's  share  at  his  death  be  ascertained,  that  is  what  I  owe  you,  and  that  £ 
am  .willing  to  pay  you ;  and  it  has  been  maintained  throughout,  that  he  is  only 
•ititled  to  bare  the  value  made  out  in  some  way,  but  not  in  the  only  way  in  which 
ftetme  value  can  be  asowtained.  It  appears  to  me  that  the  ai^^iment  in  tbat  respect 
b  without  foundation,  for  whether  Uiis  m  considered  to  be  a  pwtion  of  the  residuary 
■Hie  (tf  the  teatatM*,  or  whaler  it  be  considered  to  be  a  share  which  tiie  Plaintiff  is 
ntiUed  to  as  a  partner,  he  has  either  a  ri^ht  to  have  the  i^rs  of  the  partnership 
voand  np^  or  to  nave  the  popertjy  whioh  n  in  it  aaootained  in  the  only  manner  in 
thicb  it  can  be  ascertained. 

It  is  then  said,  that  it  most  be  oonsidaed  aa  a  partnership,  and  therefore  the 
rtitaite  lilies. 

[377]  That  is  a  matter  of  so  very  great  importance  to  everybody,  that  I  had  better 
fm  the  statute  over  very  carefully  Irafore  I  express  my  opinion  npoa  it.  If  I  should 
ka  o(  opinion  that  the  statute  does  not  {R-eolude  the  Plaintiff  from  relief  then  the 
pestion  is  what  is  to  be  done  in  the  meanwhile. 

I  think  it  a  most  unfortunate  thing  that  the  Defendant  should  have  instructed 
feose  who  act  for  him  to  set  up  thia  defence,  beoause  it  amounts  to  a  claim  of  the 
iMe  property  to  himsell  I  eannot  admit  the  ingenious  oonstnutacm  which  is 
ittemptod  to  m  put  upon  this  answer.  It  is  a  denial  of  the  right  of  t^e  Haintaff  to 
M  of  any  kiin,  and  the  result  of  supporting  the  defence  would  be,  that  for  any- 
biiig  that  the  law  can  do,  the  property  beltmgs  entirely  to  the  Def aidant  who 
iiimait 

Then  is  a  partner,  being  a  legal  personal  representative,  having  property  of  his 
m  iotermixed  with  the  property  of  tne  Plaintiff^  to  be  allowed  to  say,  "I  claim  this 
H  my  own,  to  do  with  as  I  please,  and  although  you  have  a  primA  fade  case  in  this 
Jooit,  you  shall  not  interfere  with  my  management  of  it  at  all )  " 
,  I  shall  read  the  statute,  and  consider  of  the  sort  of  order  which  ought  to  be  made. 
1 1  think  the  statute  does  not  preclude  the  Plaintiff  from  relief,  then  I  shall  ask  for 
^•opy  <rf  the  notice  of  motion.  I  eannot  but  think  it  would  be  very  expedient  if  the 
Ivties  would  ooroe  to  some  bettn-  arrangement  tiian  )3f  means  d  this  Ckmrt.  It  has 
|hd  said  (and  I  have  said  it  mysdf )  that  I  am  very  reluctant  to  interfere  in .  a  case 
Aere  there  is  no  insolvency  or  difficulty  of  that  sort.  The  Defendant  does  not 
Imite  a  vety  huge  portion  of  his  time  to  the  business,  but  that  may  not  be  necessary : 
(Blbing,  how-^7B]h^ver,  is  made  out  against  him  as  to  his  management  of  the 
M^rty,  and,  therefore,  there  is  not  the  leaat  reason,  upon  the  ground  of  any  mis- 
jnauct^  to  deprive  him  of  the  possession.  The  reason  to  deprive  him  of  the  possession 
I  the  property  (if  it  be  a  sufficient  reason)  is,  that  he  claims  the  whole  property  for 
ibtself  by  the  means  which  he  has  set  out  in  his  answer. 

tJnly  21.   The  Master  of  thk  Rolls  said  that  he  had  considered  the  case,  and 
of  omnion  tiiat  tiie  Plaintiff  was  entitled  to  a  receiver  and  manager. 
The  Defendant  appealed,  bat  the  canse  coming  on  before  the  hovd  Chancelhv  on 
21rt  ai  December  1841,  the  matter  was  referred  to  arbitoition. 

I 

[STB]   BONBXB  V.  Cox.   Monk  1,  2,  6, 1841. 

B.  C.  10  L.  J.  Ch.  395 ;  5  Jur.  164 ;  8  Jur.  387.  For  subsequeDt  proceedings,  see  6 
Beav.  110.  Distinguished,  Cooper  v.  BtxmSy  1867,  L.  B.  4  Eq.  47.  See  Beektti  v. 
Addymm,  1882,  9  Q.  B.  D.  789 ;  JTard  v.  National  Bonk  of  Neu>  Ztaituid,  1863,  8 
App.  Gas.  764 ;  /n  re  fFolmershavsm,  1890,  63  L.  T.  646.] 

K.  agreed  to  become  a  surety  for  B.  in  a  joint  and  several  bond  to  C,  and  B.  was  to 
pre  a  counter  bcmd  of  indemnity  to  A. .  The  bond  to  C.  was  executed  by  A.  only ; 
hot  B.  executed  the  counter  bond  to  A.   Held,  that  A.,  the  anrety,  was  rdeased. 

Rn.— 13 
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A.  gtcn  to  C,  ft  pronisMiT  notOi  as  surety  for  B;,  upon  an  agroeoMrt  thatCL  AoiU 
aavance  the  uaount  to  B.  by  drafts  at  tluree  monihB^  date.  C.  made  die  sdnm 
immediately  to  B.,  and  not  by  dralt  at  three  montha.  Held,  that  the  surety  m 
released. 

All  persons  interested  in  the  Master's  rep(«t  are  entitled  to  be  heard  Id  support  of 
bot  none  bat  the  exoepting  party  cut  oe  hand  against  it 

This  cause  oame  on  upon  exceptiras  to  the  Master's  report^  and  related  to  daiH 
on  the  estate  of  Wc.  John  Cox  deceased,  for  ihe  administration  of  whose  estate  tUi 
snit  had  been  instituted. 

It  appeared  that  Bichard  Cox  (the  Ivother  of  the  testator  John  Cue)  earrisdot 
the  bnainen  of  a  bankw  at  Oxford,  in  partnership  with  Meiara.  Moirell,  uwkr  flt 
firm  of  Cox  &  Morrell ;  and  be  was  also  engaged  in  a  ot^eiy  business  in  the  FoMt 
of  Dean,  in  partnership  with  D.  Davies,  nncur  the  firm  of  Cox  &  Dariea. 

Messrs.  Cox  &  Morrell  had  made  considerable  advances  to  Messrs.  Cox  &  Dana 
and  Kichard  Cox  having  applied  to  his  partners  for  a  further  advance,  it  wm  sgms 
that  they  should  advance  a  further  sum  upon  his  brother  John  Cox  becoming  lectiri^ 
for  the  repayment  of  £3000.  John  Cox  agreed,  as  surety  for  Richard  Cox,  to  encaM 
a  joint  and  several  bond  to  James  and  John  Morrell  for  the  sum  of  X3000,  niMa 
having  a  counter  bond  for  the  like  snm  from  Messrs.  Cox  &  Davies,  to  indmaif 
him. 

A  joint  and  several  bond,  intended  to  be  executed  by  Richard  Cox  and  J<Aii  Cai^ 
was  prepared,  and  was  carried  by  a  clerk  to  John  Cox  for  his  executioii,  and  wk 
accradingly  executed  it.  The  same  clerk  afterwards  went  to  die  hoose  <^  fiiebri 
Oox,  to  obtain  his  eMvutitm,  but  he,  bein^  from  home,  did  not  than  exeoote  it^  mi 
the  bond  having  been  mislaid,  iras  never,  m  &ot,  executed  by  Bichard  Cox. 

[3801  The  counter  bond  was,  however,  given  by  Bichard  Cox  and  Davies  to  Job 
Cox,  and  the  further  advances  were  made  oy  the  bankers  to  Mesam  Coe.  &  Dnin 
Some  time  after  Bichard  Cox  ceased  to  be  a  partner  in  the  bank. 

In  this  suit  Messrs.  Morrell  claimed  before  the  Master  the  stun  of  X3OO0  ai 
interest,  as  due  upon  the  bond,  from  the  estate  of  John  Cox.  The  claim  was  remti^; 
on  the  ground  that  John  Cox  was  a  mere  surety,  and  that  the  bankers,  btrag 
neglected  to  obtain  a  bond  from  the  principal  debtor,  had  released  die  surety. 

The  daim  was  disallowed  by  the  Master,  and  Mrasra.  Morrell  took  exeeptmii  tt 
the  Master's  report,  which  now  came  on  for  argument. 

Mr.  Bethell  and  Mr.  Anderdon,  in  su]HK>rt  of  the  exce|^<Hi8.  The  gronod 
whieh  ^e  Master  decided  is  diis ;  he  was  of  opinion  that  the  bend  was  nud,  bot  ll 
decided,  that,  not  bdng  executed  by  Biohard  Cox,  die  surety  was  phu»d  in  aetndhiDi 
less  favourable  than  he  ought  to  havis  been ;  on  that  grouod  alone  he  diaallomil  Al 
claim  of  Messrs.  Morrell.  This  might  hare  been  so  if  there  had  been  no  ooonterboad 

fiven,  but  here  the  ri^^te  and  interests  of  die  surety  were  weserred  and  (Hoteetal 
y  the  counter  bond  given  by  Bichard  Cox  and  Davies.  Thoogh  not  execat«d  to 
!^'chard  Cox,  the  instrument,  being  joint  and  several,  is  valid  as  against  die  esttlail 
John  Cox,  who  executed  it  (Sheppani's  Touohs.  69) :  Afaiheaa(m's  ca$e  (6  Coke,  234 
Ellioi  V.  Davis  (2  Bos.  &  P.  338),  Hawkuhaw  v.  Parkuu  (2  8wan.  539),  t7wM  x> 
Sorwood  (10  Yee.  325),  Prendergtut  v.  Z)cwy  (6  Mad.  124),  Hulme  v.  (JoUt  (8  Sim.  1^ 
were  cited. 

[381]  If  John  Cox  had  paid  the  amount  of  the  bond,  he  could  not  have  enfotai 
it  against  Bichard  Cox ;  Comt  v.  Middleion  (Turn.  &  Buss.  224). 

Mr.  Q.  Kohards  and  Mr.  Dixon,  for  the  ezawtora.  John  Cox,  being  a  mM 
surety,  became  released,  in  consequence  of  die  creditor  not  having  obtained  M 
signature  of  Biohard  Cox  to  the  bond ;  for  the  former  only  agreed  to  execute  a  booi 
in  which  Richud  Cox,  the  principal,  was  to  join.  The  remedies  of  Messrs.  Itetl 
against  Bichard  Cox  were  not  therofore  such  as  were  contracted  for  by  the  sarel|f,  ^ 
is  consequently  released.    Such  it  is  admitted  would  be  the  case  if  no  oooiUtf 

bold 

had  been  given,  bat  that  cannot  have  the  effect  of  affixing  Bichud  Cox's  signstoRt* 
the  bond  to  the  bankers,  which  was  contracted  for  by  the  surety. 

If  John  Cox  had  paid  the  biHid,  he  would,  according  to  Ha  praotioe  stated  ii 
Copit  V.  Middldtm,  have  got  it  asrigned  to  a.friend  and  have  kept  it  on  foot 
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m  (4  Car.  &  P.  466),  Cahert  v.  The  London.  Dodt  Com^xmp  (2  Keen,  638,  and  7  Ad 
A  E.  143),  Bowmaker  v.  Moore  (7  Price,  228),  Captl  t.  Butler  (2  a  &  S.  457),  SbmneR 
T.  Howirih  (3  Mer.  273),  were  cited. 

Mr.  Pemberton  and  Mr.  Keene,  for  the  Plaintiff,  were  jvoceeding  to  argne  against 

exocmtionB,  when 

Mr.  Bethell  objected,  that  they  oouhi  not  be  heard  on  tiiis  oeearion.  He  argned 
tha^  aa  in  tfaa  Master's  office  the  contest  was  between  the  exceptant  ami  the  exeOutort 
alo^  ttttother  creditor  had  now  no  right  to  be  heard. 

[389]  The  Master  of  the  Boli^.  The  rule  is,  that  all  peisons  interested  in  the 
Hair's  report  are  entitled  to  be  heard  in  support  of  it ;  but  nobody  but  the  party 
vho  has  excepted  can  be  beard  in  support  of  the  exceptions. 

Mr.  Pemberton  and  Mr.  Keene  then  proceeded.  The  surety  can  only  be  charged 
vpoa  the  contract  which  he  has  agreed  to  enter  into,  and  is  released  if  it  be  vaned. 
A  sorety  agreeing  to  entor  into  a  bond  which  is  joint  and  several,  cannot  be  made 
liable  on  one  which  is  several  only ;  Whiicher  v.  HaXl  (5  Bam.  &  C.  269),  Parsons  r. 
Cole  (2  Vem.  608),  Mayhew  v.  Crickett  (2  Swan.  185),  Soume  v.  Stuibs  (18  Yes.  20). 

sir.  Be^U,  in  reply,  insisted  that  the  surety  had  not  been  damnified. 
_  Thi  Masibr  of  thb  Rolls  {Lord  Langduel.  I  think  that  it  cannot,  upon  any 
prindi^  on  which  this  Court  acts,  be  doubted,  that  the  surety  has  an  interest^  and  a 
most  material  interest,  in  the  rights  and  remedies  which  the  creditor  hai  against  the 
principal  debtor ;  he  is  not  to  be  held  bound  where  the  situation  of  circumstances,  in 
respect  to  the  rights  and  the  remedies  which  the  creditor  has  against  the  principal 
debtor,  are  different  from  that  which  was  contemplated  by  himself  and  ^1  other 
parties.  I  do  not  think  that  it  is  material  to  enquire  in  what  way  the  surety  con- 
templated benefit  or  protection  to  himself,  b^  stipulating  that  a  particular  remedy 
shootd  be  held  by  the  creditor  against  the  pnncipal  debtor.  A  man  may  reasonably 
■ay,  I  will  be  surety  to  you  for  payment  of  such  a  sum,  [383]  provided  you  have  it 
secared  by  the  bond  of  the  principal  debtor,  but  I  will  not  be  surety  upon  any  other 
terms.  Tlie  surety  in  this  case  has  a  right  to  say,  *'  The  arrangement  was,  that  Mr. 
Ridiani  Cox  as  well  as  myself  should  m  held  bound  by  bond  to  the  creditor :  that 
amiwement  never  was  carried  into  effect"  The  circumstance  of  Mr.  Bichud  Cox 
hoDg  held  bv  bond  to  the  surety,  does  not  appear  to  be  material  in  ^s  case. 

Ithink  uiat  this  exception  cuinot  be  sustained ;  that  the  Master  is  right,  because 
the  surety  had  not  that  which  he  contemplated,  and  that  which  was  a  material  portion 
<rf  the  contract  stipulated  for  by  him  at  the  time  when  he  entered  into  this  obligation, 
h  the  contract,  as  existing  between  the  principal  debtor  and  the  cr^tor,  there  is  a 
'departure  from  that  which  the  surety  stipulated  for,  and  in  a  matter  in  which,  I 
!  coDoeive,  the  sure^  had  a  most  material  interest.  This  exception  must  therefore  be 
evennled.  (This  decision  was  affirmed  by  Lord  CJottenham,  June  26,  1841.) 

March  5.  There  were  two  other  exceptions  argued,  in  which  the  Master  of  the 
BolU  reserved  judgment,  the  facts  of  which  are  fully  stated  in  his  judgment 

Thk  Master  of  thx  Rolls.   In  October  1831,  two  bills  for  £500  each,  di«wn  by 
Jkvim  on  Biduud  Cox,  at  three  months'  date,  and  accepted  hy  him,  were  nearly  due. 
;  And  at  the  same  time,  another  bill  for  £750,  drawn  1^  David  Da^es  on  John  Co^ 
sod  aeoepted  by  him  for  the'acoommodation  of  Davies,  was  nearly  dne.    John  Cox,  to 
.  eoaUe  Bichsrd  Cox  to  obtain  from  Cox  and  MorreU,  money  [384]  wherewith  to  meet 
'  the  two  bills  for  £500  each,  and  to  enable  levies  to  provide  for  the  bill  of  £750, 
jcHDed  Richard  Cox  in  signing  two  promissory  notes,  one  for  £999,  10s.,  and  the  other 
for  £750,  to  Cox  and  MorreTl.   Each  of  these  notes  was  exprwsed  to  be  given  "  for 
value  reeeived,  by  a  dr^  at  three  months'  date." 

In  giving  these  notes,  John  Cox  was  a  mere  surety ;  the  purposes  for  which  the 
notes  were  given  are  admitted,  and  from  the  words  of  the  notes^  it  is  plain,  that  the 
mety  beeame  liable  upon  a  contract^  whereby  Cooc  md  Morrell  were  to  advance  the 
money  open  a  three  months'  <a«dit 

A  qnestioii  was  raised,  whether  the  money  advanced  upon  the  notes  was  applied 
ior  tht  pnrposes  intended  hr  the  sure^;  and  if  it  were  necessary  to  decide  that 
<lueBtion,  I  should  have  oonsideraUe  difficulty  in  doing  so  upon  the  evidence  as  it  now 
rtuda;  bot^  upon  ooniidmation,  it  does  not  appear  to  me  that  it  is  necessary  to  dome 
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to  any  detenmnntioa  upon  that  point ;  far  taking  the  foot  to  be,  as  allied  by  the 
Messra.  Horrdl,  that  in  both  oaoes  their  advances  upon  the  notes  vere  made  for  and 
applied  to  purposes  intended  by  the  surety,  still  those  advances  were  not  made  W 
drafts  upon  a  three  months'  credit,  but  directly  in  cash,  within  that  tjme,  and  in  sodi 
a  way  as  to  give  to  them,  upon  each  advance,  an  immediate  demand  against  tbe 
principal  debtor.  I  oonoeive  the  intention  to  hare  been,  that  the  principal  debtor 
should  hare  the  means  of  obtaining  money,  without  being  liaUe  to  any  prooeedingj 
to  otmipel  repayment  till  the  ezj^ration  of  three  months,  and  that  by  the  mode  of 
advance  which  was  adopted,  the  principal  debtor  became,  on  each  adraooe,  immediate^ 
liable  to  a  proceeding  for  the  recovery  of  money  paid  to  his  use. 

^86]  The  right  of  the  a*editor  against  the  principal  debtor  was  tiius  matniallr 
di£fiBrent  from  that  whidi  was  intended  by  the  surety ;  and  I  think  that  it  was  not  a 
suflBcient  answnr  to  say,  that  no  demand  was  made  upon  the  surety  within  tiia  tbree 
months  for  which  credit  was  to  be  nven. 

In  tbe  case  of  Bacon  r.  Chemy  ( 1  Stark,  1 92),  before  Lord  Ellenborough  at  Nisi  Priia 
he  said,  "  If  I  engage  to  guarantee,  provided  eighteen  months'  credit  be  given,  tbt 
party  is  not  at  liberty  to  give  twelve,  and  after  the  expiration  of  six  more  to  call  upon 
me ; "  and  so  in  this  case,  John  Cox  having  become  surety  provided  three  montha* 
credit  were  given,  I  think  tbat  Messrs.  Morrells  were  not  at  liberty  to  pay  upcm  le» 
oredit,  and  after  the  exfnration  of  three  months  to  call  upon  John  Cox. 

If  the  drafts  had  been  given  as  intended,  they  mi^ht  have  been  discounted ;  hot 
in  that  case  the  payments  would  hare  been  on  the  discounts,  and  the  drafts  would 
have  been  on  the  disoounts,  and  the  drafts  would  have  run  their  course,  and  hsre 
afforded  the  oredit  contracted  for;  but  as  Messrs.  Morrells  did  not  give  tbe  credit 
on  the  faith  of  whioh  tiie  surety  became  liable,  I  think  they  released  him,  and,  ewiae- 
quently,  these  exceptions  must  he  overruled. 

Note. — Tbe  Lord  Chancellor,  on  appeal,  referred  these  exceptions  back  to  tbe 
Master,  and  (as  I  hare  been  informed),  without  overruling  the  principle  of  thti 
decision.   [10  L.  J.  Oh.  396.] 

[886]   Hbnlet  v.  Stonk.   Mansh  26,  1841. 

Liberty  to  amend  was  given  to  the  Plaintiff,  on  the  terms  of  his  doing  so  within  tbree 
weeks.  The  amendment  was  however  made  after  the  expiration  of  that  time.  Tbe 
Court,  though  of  opinion  that  leave  ousht  to  have  been  obtained  to  file  tbe 
amended  bill,  refused  to  direct  the  amended  bill  to  be  talran  off  the  file,  on  tht 
ground  of  the  conduct  of  the  Defendant^  who  had  promised  to  draw  up  the  mder, 
but  had  neglected  doing  so,  and  had  thereby  created  the  delay. 

An  order,  giving  c<»te  to  the  Defendant,  and  liberty  to  amend  to  the  Plaintiff,  tfaough 
bespoken  and  paid  for  by  the  Defendant^  may  neverthelesB  be  obtained  by  me 
Plaantiff. 

On  the  4th  of  December,  a  plea  to  tbe  whole  bill  having  been  allowed  with  costs 
(3  Boavan,  355),  liberty  was  given  to  the  Plaintiff  to  amend  her  bill,  she  amending 
the  office  copies,  and  "  undertaking  to  amend  her  bill  within  three  weeks  from  tbst 
time." 

On  the  7th  of  December  the  Def«idant's  solicitor  bespc^e  and  ^d  for  tbe  (Kdv- 
On  the  21st  of  December  the  Phuntiff*s  solicitor,  having  obtained  the  intended 
amendments  of  the  bill  from  his  counsel,  applied  at  the  registear's  office  far  the  onto; 
said  found  it  had  been  bespoken  and  paid  for  by  the  DefewSant's  solicitor.  H»  then- 
upon  informed  the  Defendant's  solioitor,  that  if  he  did  not  take  away  the  order,  h» 
(the  Plaintiff's  solicitor)  would  do  sa  On  the  29th  of  December  the  Defendants 
solicitor,  in  answer,  stated  that  he  bad  the  order,  and  would  pass  the  same  at  ^ 
opening  of  the  offices.  The  Christmas  vacation  then  intervened ;  the  Plaintiff's 
solioitor  afterwards  made  several  applications  to  the  Defendant's  solicitor  to  get  bin 
to  pass  the  order,  but  which  was  not  done  until  the  20th  of  January.  The  Plaintiff 
obtained  a  copy  and  filed  the  amendments  on  the  23d. 

It  was  now  moved,  on  behalf  oi  the  Ddendant^  diat  the  amended  bill  mi^t  bs 
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Uikea  <rfr  the  file  for  irregularity,  on  the  ^uad  that  it  had  been  filed  after  the  [387] 
«zpintion  id  tiie  tiiree  weeks  mentiimed  lu  the  order  of  the  4:th  of  December. 

Id  auver  to  tiie  applioifcioii,  fiie  Plaintiff's  sdicitOT  stated  on  affidavit,  "  that  he 
denied  to  be  allowea  to  pass  the  said  order  himself,  and  oflbred  to  pay  for  it 
iceordin^y,  but  was  informed  by  the  registrar  that  the  said  order  faavinff  been 
bespoken  by  the  Defendant's  solicitor,  could  not  be  passed  by  the  Plaintiff's  solicitor, 
nor  coaki  he  have  an  office  copy  of  it  until  it  should  be  parsed  by  the  Defendant's 
solicitor ;  and  that  he,  the  Plaintiff's  solicitor,  thereupon  enquired  of  the  said  registrar, 
bow  be  could  compel  the  Defendant's  solicitor  to  pass  the  oniler,  and  was  informed  that 
tbfl  only  way  was  to  apply  to  the  Court  for  that  purpose." 

Mr.  Pemberton  and  Mr.  James  Ruseell,  in  support  of  the  motion. 

Mr.  Eindersley  and  Mr.  Mylne,  eoiUrik. 

The  BfAflTSB  of  the  Eolls  [Lord  Luigdale].  The  Plaintaff  obtained  an  order  to 
ameod  on  tibe  4th  of  December,  undertuing  to  amend  within  three  weeks.  The 
«der  havmg  been  obtained,  I  apprdiend  it  was  <^n  to  either  party  to  have  it  passed 
iBd  entered.  Bc^  parties  had  an  interest  in  it,  the  Defendant  to  obtain  the  ooets, 
ind  the  Plaintiff  to  obtain  the  authority  to  amend.  The  course  pursued  hv  the 
Flsiotiff  was  to  p^pare  to  act  on  the  order  before  she  applied  for  it.  The  draft  bill 
wu  amended  by  counsel  on  the  2l8t  of  November,  and  before  she  had  made  any 
iMication  for  the  order.  The  Defendant  had  applied  for  the  order  on  the  7th  of 
December,  and  I  have  not  the  least  doubt  but  that,  with  using  due  diligence,  he  might 
bare  ob^SSSJ-tained  the  order  on  the  9th,  perhaps  on  the  same  day  on  which  he 
applied  for  it.  However,  he  bespoke  the  order  and  paid  for  it.  This  was  unknown 
to  the  Phuntiff  who  had  prepivea  the  amendments,  and  she  was  afterwards  told  that 
tbe  order  had  been  bespoken  and  paid  for  by  the  Defendant  She  seems  to  have  then 
ooderetood  that  she  could  not  obtain  tiie  order,  because  it  hod  been  ordered  and  paid 
for  bv  the  Defeodaat  I  find  that  is  not  so^  for,  though  bespoken  by  one  party,  it 
■ay  w  obtained  by  the  other  party.  The  consequenoe  was,  that  she  did  not  use  all 
tbe  means  in  ber  power  to  obtun  the  <»der.  It  is  dear  that  she  relied,  and  had  some 
Rsscm  to  i«l7,  on  the  Defendant  to  prosecute  the  order,  for  a  comnmnication  was 
Bade  to  the  Plaintiff's  solicitor,  which,  if  made  in  good  faith  and  prosecuted,  would 
Boat  probably  have  obtained  the  order  in  time  to  comply  with  the  exigency  of  Uie 
Older. 

When,  however,  the  time  had  expired,  and  when  the  Plaintiff  could  not  comply 
vith  the  order,  tbe  bill  was  amended. 

The  time  having  ezinred,  the  amended  \Al\  was  not  regularly  filed,  and  I  think 
that  leave  ou^ht  to  have  been  obtained  by  the  Flainti£^  to  file  tbe  bill  notwithstanding 
tbe  lapse  of  time. 

The  question,  however,  now  is,  whether  the  conduct  of  the  Defendant  was  such 
ttst  he  ought  to  avail  himself  of  die  irregubrity ;  I  am  of  opanion  that  he  has  so  eon- 
Incted  himself,  that  he  has  not  a  ri^t  to  avail  himself  of  that  irregularity ;  and  I 
Bust  therefore  refuse  the  order,  but  without  costs. 


[3893   HiNLEY  e.  Stone.   July  6,  1841. 

A  aeoraid  plea  for  want  of  parties  is  valid  where  the  objection  is  first  inlioduoed  by 

au  intnmediate  amendment  of  the  bilL 
A  jdea,  that  A.  B.,  an  equitable  mortgagee  by  deposit  of  title^eeds,  was  not  a  party, 

overruled,  the  bill  all^^ing  that  the  deeds  were  in  the  Defendant's  possession,  but 

tbe  idea,  though  alleging  a  denoat  ^ener^^,  not  stating  distinotly  that  they  were 

d^oiited  with  A.B.,  or  that  tii^  still  remained  in  his  bonds. 

This  bill  was  filed  to  set  aside  a  purchase  alleged  to  have  been  fraudulently 
oteained,  ai^  die  vendor  having  got  in  an  old  mwtgige,  the  bill  also  sought  a  redemp- 
tion of  that  mwtga^ 

The  Defendant,  on  a  former  occasion,  had  pleaded  that  certain  persons  interested 
in  the  equity  of  redemption  had  not  been  made  parties  to  the  suit,  and  the  plea,  on 
argomait,  was  allowed.   (8  Beavan,  365.) 
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The  Plaintiff  amended  her  bill  by  adding  these  parties  and  otherwise ;  wberenpoa 
the  Defendant  Stone  filed  a  second  plea  for  want  of  parties ;  by  which,  altw  Uaiexag 
the  devolution  of  the  mortgage,  and  after  stating  how  it  became  vested  in  the  IMen- 
dant  Thurley,  it  stated,  that  before  the  filing  of  the  bill,  Thurier  applied  to  W.  E 
Johnson  to  lend  her  £200;  which  he  agreed  to  do,  upon  faaving  the  same  seeured  t» 
him  by  a  deposit  of  the  said  thereinbefore  mentioned  indeotnra.  It  then  sti^  » 
follows:— "uid  Thnriey.on  the  Sd  of  Jnly  1840,  deposited  the  same  aocordi^y, and 
at  the  same  time  reeeivBd  tlie  snm  of  £200  from  the  said  W.  E.  Johnson ;  wmeh  mA 
sum,  together  with  an  arrear  of  interest,  is  now  due  and  owing  to  him  on  snch  securitr 
as  aforesaid."   And  therefore  he  pleaded  that  Johnson  was  a  neoewary  party  to  the  aait. 

The  plea  now  (»me  on  for  argument. 

Mr.  Femberton  and  Mr.  Gimird,  in  support  of  the  plea,  contended,  that  undo' 
these  circumstances,  Jobnicm  [300]  was  a  neoessary  party,  uid  that  the  snit  ooold  not 
proceed  in  his  absence. 

Mr.  Eondersley  and  Mr.  Mylne,  amtrii,  contended,  first,  that  this  was  a  seoood 
dilatoiy  which  could  not  be  ulowed.  RcnoUns  v.  DaJton  (3  Y.  &  C.  447),  Am. 
(Moseley,  207),  HitdM  v.  Aylwin  (15  Ves.  79.  See  Bosanauet  t.  Ma/nham,  4  Sim. 
573;  SAtrttmy,  Lard  Lnidoiuteny,  6  Sim.  226;  Pnsaer  v.  Mmaubt  1  Y.  &a4Sl; 
AwZ^  V.  Baki,  1  Sim.  &  St  511). 

Secondly,  that  there  was  no  genenU  rale  that  all  incomlnmncns  onght  to  be  mads 
parties. 

Thirdly,  that  the  plea  was  to  the  whole  relief  and  discovery,  and  the  Defendu^ 
by  giving  t»rt  of  the  discovery  by  hia  plea,  had  overruled  it. 

Fourthly,  that  the  statement  was  not  sufficient  as  to  the  deposit ;  for  the  deeds 
were  by  the  bill  alleged  to  be  in  the  possession  of  the  Defendant,  and  it  did  not  si^mt 
by  the  plea  in  whose  possession  they  now  were. 

Mr.  Femberton,  in  reply.  This  does  not  come  within  the  rule  of  a  second  dilatory, 
because  the  bill  has  been  amended,  and  the  Plaintiff's  case  has  been  varied  ;  beeidei 
whieh,  the  Court  cannot  look  out  of  the  present  record  to  take  notice  of  a  fonur 
plea.   Secondly,  though  prior  incumbrancers  may  not  be  necessary  parties,  yet  al 

rsons  having  a  daim  in  respect  oi  the  same  chai^  which  is  sought  by  the  bOl  te 
redeemed,  must  be  made  parties  to  the  snit.  Thirdly,  the  discovery  objected  t» 
is  riven  as  part  of  the  averments  of  the  plea,  and  therefore  does  not  come  within 
rule.  And  fourthly,  the  deeds  are  distinctly  stated  to  have  been  deponted  with[3SQ 
Johnson  at  the  time  of  the  advance  of  £200 ;  they  must,  therefore,  be  assnomed  to  bi 
still  in  his  possession.    (JSUiee  v.  Goodson,  3  Myl.  &  Cr.  653.) 

Thb  Mastee  of  the  Bolls  [Lord  Langdale].  Nobody  can  doubt  that  it  is^ 
duty  of  a  Defendant  who  puts  in  a  plea  for  want  of  parties,  to  state  plainly  and  dii- 
tinctly  what  his  objeetions  are ;  and  if  his  case  is,  that  the  suit  is  defective  for  vut 
of  several  parties,  dten,  if  he  makes  his  objections  as  to  one,  two,  three,  and  fxm 
persons,  bat  retains  a  fifth  whom  he  may  bring  forward  by  t^m  at  a  aabseqneift 
occasion,  such  a  proceeding  would  be  extremely  improper. 

Where,  however,  a  Defendant  puts  in  a  plea  for  want  of  parties,  which  is 
allowed,  and  liberty  is  given  to  the  Plaintiff  to  amend  his  bill,  it  may  happen  tfail 
the  amendment  of  tiie  mil  may  bring  forward  addititmal  circomstanoes  to  anew  Am 
some  other  persons  are  necessary  parties,  in  addition  to  those  brought  forwuu 
in  the  plea.  There  could  not  be  a  greater  injustice  than  to  fffeclnde  a  D^radHl 
from  taking  the  objection  for  mnt  of  parties,  which  is  for  tiie  first  time  intoodoBd 
by  the  amendment. 

If  such  be  the  rule,  that  imct  must  be  the  subject  of  consideration,  aad  the  Cosit 
must  look  to  the  former  plea  and  to  the  record ;  and  I  appr^end  that  the  OcKut  tae 
always  a  right  to  look  to  its  own  reowds  to  see  what  hu  taken  place  in  the  cuml 
{EUiee  v.  Godson,  3  Mjrl.  &  Cr.  653.) 

In  this  case  the  objeetion  formerly  made  for  want  erf  parties,  was  not  because  a 
person  entitled  to  a  mcntgage  had  not  been  made  a  party,  but  because  <me  iatsfeiMi 
m  the  equity  of  redemption  had  not  been  ^82]  Drought  before  the  Oonrt.  lit 
olneotion  now  ii^  that  there  is  a  person  interested  in  the  morlm;e  aooght  to 
redeemed  who  is  not  a  party.  It  is  however  nnneoessaxy  for  me  to  decide  the  otte 
question  and  the  objections  raised  to  the  plea,  because  I  uiink  that  the  i^ea  ie  defectiil 
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ia  point  of  form.  A  Defendant,  objecting  by  plea  that  a  certain  penon  is  a  neoea«ary 
pu^,  is  bound  to  state  the  transactions  in  respect  of  which  he  had  beeome  a 
neeenaiT  party.  I  think  that  the  ciroumstanoes  of  tbia  equitable  mtni^^sge  ought  to 
be  deany  and  distini^y  set  out,  so  as  to  shew  that  when  the  party  is  addw,  the 
dflieet  wul  be  cured,  and  an  end  will  be  put  to  it 

It  is  impoasible  to  aaeertain  now  whether^  if  Johnson  were  made  a  party,  the 
elijeekMO  wmUd  be  rraioved ;  it  is  only  to  be  aacertMued  by  inferenoe  in  whose  hands 
ths  depdoit  was  made,  and  if  this  person  were  made  a  partr,  the  Defendant  midit 
again  ol^'eot  that  some  other  person  in  whose  hands  the  deeds  now  are  is  atiU  a 
aseessary  puty.   The  plea  is  defective,  and  must  be  ovemded. 

[802]  Hknuct  «.  Stonb.  Jwna  26,  30,  1841. 

Proper  form  of  order  on  obtaining  further  time  to  uiswei',  on  condition  oi  a  Serjeant- 

sfrarms,  under  the  2l8t  Order  (1833). 
Where  a  Defendant  obtains  further  time  to  answer,  on  condition  of  his  altering  his 

tf^MUBOoe  with  the  registrar  and  consenting  to  a  Berjeant«t«mu,  but  nc^eots  so 

to  do^  Uie  Court  cannot  compulsorily  direct  it  to  be  done. 

^e  Defendant  Stone  appeared  to  the  bill  on  the  29th  of  March,  and  his  time 
lor  snswering  would  consequently  have  6X{>ired  on  the  24th  of  Mapr ;  but  in  the 
meantime  he  applied  to  the  Master  and  obtained  a  month's  further  time  to  answer, 
frfHD  the  10th  of  May,  upon  the  oonditions  mentioned  in  the  21st  General  [393] 
Order,  1833  (Ordines  Can.  50),  viz.,  of  entering  his  appearance  with  the  registrar,  ana 
ooDsenting  to  a  serjeant-at-arms,  as  in  the  case  of  &  conunission  of  rebeUion  returned 
**aoii  «3<  hmnhu.'* 

The  Defendant  accepted  the  terms,  and  on  the  20th  of  May  procured  the  order 
to  be  drawn  up ;  by  which  it  was  ordered  that  Stone  shtHild  have  a  month's  time 
from  the  10th  of  May  "to  plead,  answer,  or  demur,  not  demurring  only,  Imt  tbat  thtf 
Defendant  should  enter  his  appearance,  and  consent  to  a  serjeant^-aimB,"  &e. 

The  Defendant^  however,  neither  entered  his  appearaiioo  nor  eonswted,  although 
Ui  solicitor,  being  threatened  wiih  an  attachment^  by  letter  dated  tiw  1st  of  June; 
fnmised  to  enter  the  appearance  and  file  the  answer  in  due  time. 

On  the  9th  of  June  the  Defendant  filed  a  plea,  and  on  the  same  day  the  Plaintiff 

ere  notice  of  motion   that  it  might  be  ordered  that  Stone  should  forthwith  enter 
I  appearance  with  the  registrar,  pursuant  to  the  order  of  tiie  10th  el  May." 
The  motion  was  now  made. 

Hr.  Kindersley  and  Mr.  Mylne  contended,  tiiat  the  Defendant  was  now  bound  to 
farform  his  undertdnng  and  to  perform  the  c<Hidition  of  the  order,  the  beadfit  of 
vhich  he  had  accepted  on  those  terms. 

Mr.  C.  F.  Cooper  and  Mr.  James  Bussell,  conMt.  The  appearance  with  the 
jndstear  must  be  voluntair,  as  the  whole  proceeding  is  founded  on  consent.  The 
Iner  [SMI  ought  to  have  been  drawn  up  by  the  Defendant^  and  not  by  the  Plaintiff, 
Itod  if  the  Defoidant  ne^ects  doing  so,  the  rlaintiff  is  at  liberty  to  proceed  as  if  no 
iMder  bad  been  made.  In  Jvdd  v.  H^artnabi/  {2  Myl.  &  K.  813),  Sir  C.  C.  Pepyi 
lleeided  that  he  could  not  oompel  a  Defendant  to  enter  his  appearance,  &o.,  under 
inch  ui  order,  and  he  was  of  opinion  "that  a  compulsory  consent  could  not  be  the 
ififlct  of  any  conditional  order."    A  party  cannot  be  -compelled  to  consent. 

[Thk  Mastbr  of  the  Rolls.  I  do  not  understand  how  it  was  that  this  order 
■one  to  be  drawn  up  before  the  appearance  and  consent  had  been  entered  with  the 
iflgistrarj 

Mr.  Kindersley,  in  re^y. 

The  Master  of  the  Bolls  [Lord  Lanedale].  I  will  not  decide  this  case  now, 
though  I  confess  I  should  have  great  difficuRy  in  making  the  order  asked. 

I  presume  the  Master  inten4»d  to  maike  nie  ordinary  order,  but  I  cuinot  say  that 
I  tiiuik  be  has  d<nie  sa   If  iMs  had  been  the -ordinary  order,  it  would  have  bem. 


'That  uptm  the  Defendant  entering  his  appearance  vita  the  registrar  by  his  elerk 
in  Court  in  six  days''(8ee  Hinde,  144),  he  snould  have  the  montlTs  time ;  that  is,  he 
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u  to  have  the  time  on  submitting  to  the  ocmdition  in^Msed ;  but  tmtfl  he  ha 
aubmitted,  he  ie  not  to  have  the  benefit  of  the  order.  The  order  ought  not  to  k 
available  until  the  condition  has  been  performed,  and  he  cannot  have  the  benefit  (Ml 
hid  Six  Clerk  has  si^ied  the  consent  and  appearance.  The  conseqpence  of  oot  seei|l 
ing  the  condition  is,  that  the  Defendant  loses  all  the  benefit  of  [3951  the  order,  d 
is  subject  to  all  the  consequences  of  not  answering  as  if  no  order  had  oeen  made.  J 

The  communication  made  by  the  Defendant's  solicitor,  unless  made  im^jUe,  v 
improper,  and  requires  explanation ;  but  the  order  which  is  asked  sgsiost  fl 
Defendant^  cannot  be  granted  for  the  purpose  merely  of  punishhig  the  bu  hit 
the  solicitor.   I  shotdd  have  the  greatest  difficulty  in  m^ing  the  order  which  ii 
asked,  and  my  present  impression  is,  that  I  cannot  make  it. 

His  Lorduiip  added,  "  I  have  fraquently  said,  in  this  place,  that  I  nerer  knn 
experienced  solicitor  consent  to  a  serjeant-at-arms  in  order  to  avoid  an  attsdu 
for  want  of  answer.  Nobody  would,  on  consideration,  subject  himself  to  i 
stringent  condiUons  to  avoid  an  attachment." 

Tne  case  stood  over,  but  ultimately  no  order  was  made. 


[896]  Parker  v.  Bult.  Augua  9, 1841. 


The  term  "  injunction  causes,"  in  the  Fifth  Order  of  April  1628,  means  thoee  a 
only  in  which  the  injunction  depends  on  the  exceptions;  and  not  causes  ini 
an  injunction  is  prayed,  or  has  been  dissolved. 

'Where,  therefore,  an  injunction  had  been  obtained  and  dissolved}  the  Plaintiff  a 
refer  die  exceptions  for  insufficiency  until  the  expiration  of  eight  days. 

In  this  case  the  Plaintiff  obtained  the  common  injunction  for  want  of  su 
which,  on  the  22d  of  April,  was  extended  to  stay  trial.  The  Defendant  put  ii 
answer  on  the  18th  of  June,  and  on  the  same  day  obtained  an  order  miti  to  dii 
the  injunction.  On  the  10th  of  July  the  Plaintiff  attempted  to  ahew  cann  p8 
the  merits,  but,  having  failed,  the  injunction  was  dissolved.  ■ 

On  the  26th  of  Ju^  the  Plaintiff  filed  exceptions  to  the  answer  of  the  Defea 
and  referred  them  the  same  day. 

By  the  6th  Order  of  April  1828  (Ordines  Can.  6),  it  is  ordered,  "that 
exceptions,  taken  to  an  answer  for  insufficiency,  are  not  submitted  to^  the  n 
may,  at  the  ex^tiration  of  eight  days  «f ter  the  exceptions  are  delivered,  bat  not  h 
uft/cM  in  ii^uncUon  causes,  reter  such  answer  for  insufficiency." 

Mr.  Pemberton  and  Mr.  Colvile,  for  the  Defendant,  now  moved  to  dischaij 
order  of  reference  for  irregularity,  contending  that  the  Plaintiff  was  not  at  libei 
refer  the  exceptions  until  the  expiration  of  eight  days  after  their  delivery,  io 
that  the  Defendant  might  have  an  opportunity  of  putting  in  a  further  ai 
They  contended  that  the  term  "injunction  causes,"  in  the  5th  Qeneral  Order,  (fi 
mean  causes  in  which  an  injunction  was  prayed,  or  had  been  obtained,  but  cam 
which  the  obtaining  or  continuing  of  an  injunction  depended  on  the  fate  < 
exceptions.  They  cited  Camdkr  v.  Par^M^  (6  Mad.  102)  and  frudb  v. 
<8  Sun.  658). 

Mr.  James  Bussell,  tonkih.  A  Plaintiff  in  possession  of  an  injunction  cannoi 
exceptions  in^mUer  ;  but  that  it  not  the  present  case.  I^ia  motioo  must  bs  (k 
on  the  ezivess  terms  the  &th  Order,  which  gives  the  D^endant  eight  di 
put  in  a  further  answer,  except  "  in  injunction  causes : "  [397][  this  case  comes  i 
the  exception,  being  an  injunction  cause,  and  moreover  one  in  which  an  injta 
was  actually  obtained. 

Mr.  Pemberton,  in  reply. 

Ths  Master  of  the  Rolls  [Lord  Langdale].  It  seems  to  me  that  the  exjic 
"injunction  causes,"  in  this  General  Or(»r,  means  those  causes  c«ilyinwoi( 
injunction  depends  oa  tiie  exceptions.   The  <nder  must  therefore  be  diaehaiged. 
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[397]   Charlton  v.  Bichmond.   May  7,  1642. 

I  tirdve  days  tor  setting  down  a  demurrer  under  the  34di  Qenerd  Order  of  August 
"1,  m  not  (^ke  dajt. 

By  the  34th  of  the  orders  of  August  1841  (Ordines  Can.  174)  it  is  ordered  "That 
I  the  Defendant  shall  file  a  demurrer  to  the  whole  Mil,  the  demurrer  shall  be  held 
Qt,  and  the  Plaintiff  be  held  to  hare  submitted  thereto^  unless  the  Plaintiff 
I  within  twelve  days  from  the  expiration  of  the  tame  allowed  to  the  Ddendant  for 
;  locb  demurrer,  cause  the  same  to  be  set  down  for  argument." 
i  the  present  case  the  Defendant  filed  a  demurrer  to  the  whole  bill  on  the  28tb 
The  Plaintiff  never  set  it  down  for  argument,  but  on  Uie  Utii  of  April 
ut  order  of  course  to  amend  on  payment  of  20s.  costs ;  Mid  he  amended  the 


The  Defendant  now  moved  to  diechaige  the  order  of  the  1  lih  of  April, 
t^e  bill  as  amended  mi^t  be  taken  off  the  file  for  irregularity  with  costs, 
affidavit  was  filed  in  opposition,  stating  that  the  Defendant's  time  for  demurring 
'  on  the  29th  of  March,  and  tiiat  the  registrar's  office  was  shut  for  the  Easter 
I  from  the  25th  of  Marofa  to  the  4th  ot  April,  on  which  day  tiie  demurrer  was 
at  the  registrar's  office. 

Franberton,  in  support  of  the  motion.  The  Defendant's  time  for  demurring 
OB  the  39th  of  Hoarch,  and  tiierefore  the  demurrer  ought  to  have  been  set 
f  the  Plaintiff  for  argument  within  twelve  days  after  tiie  29th  of  March,  or  at 
It  on  the  10th  of  April.  This  was  not  done,  and  therefore  by  the  express 
the  General  Order  referred  to,  the  demurrer  must  be  held  sufficient,  and  the 
be  held  to  have  submitted  thereto.  It  was  ponseqaentiy  irregulur  to  obtain 
to  amend. 

Thmey  and  Mr.  Bagshawe,  amfrh.    The  order  of  August  1841  must  be  con- 
vith  reference  to  the  old  practice.    By  the  14th  of  Lord  Coventry's  Ordinances 
Orders,  77)  the  demurrer  is  to  be  set  down  within  eight  days  ^ter  it  is  put 
be  allowed  without  motion.   Now  it  has  been  held  that  uiese  eidit  aajfa 
^t  ofise  days;  BvHeek  v.  Edmgfm  (1  Sim.  481 ;  and  see  Be^  r.  Morgan,  9 
').  The  twelve  days,  therefore,  in  this  case  must  mean  twelve  t^Sa  days, 
the  Defendant  would  have  eight  office  days,  while  the  Plaintiff  wottld  not 
same  advantage.    If  any  other  construction  were  put  on  this  order,  then  if 
dre  days  elaps^  while  the  offices  were  closed  [39^  it  would  be  impossible 
with  the  exigency  of  the  order. 

events,  an  opportunity  ought  to  be  given  to  the  Plaintiff  of  setting  the 
ikht 

I  MAsmR  or  THE  BOLLB  [Lord  Langdale].  A  very  ingenious  argument  has 
)d  to  shew  that  the  Oeneral  Order  ought  not  to  have  been  expressed  as  it  is, 
eases  may  arise  in  which  the  operation  of  the  order  would  produce  t^e  greatest 
ence.  But  has  there  been  anything  in  this  case  which  ought  to  deprive  the 
t  oi  the  benefit  of  the  order  Y  Hie  demurrer  was  filed  on  the  28th  of  March, 
regular  oonrse  of  bueinesB  the  Plaintiff  must  have  had  some  notice  of  it, 
have  had  an  opportunity  of  doing  what  was  necessary.  The  duty  the 
was  to  enter  the  demurrer  with  tiie  registrar  within  eight  days,  and  he 
on  the  4th  of  April ;  the  complaint  is,  that  he  did  not  take  all  the  time  he 
have  t^en  under  the  decision  referred  to.  On  the  11th  of  April,  and  after 
had  under  the  Thirty-fourth  Order  become  sufficient,  the  Plaintiff  obtained 
to  amend,  and  the  question  is,  if  this  proceeding  was  regular ;  I  think  it  is 
according  to  the  terms  of  the  Thirty-fourth  Order,  the  demurrer  was  then 
;  and  I  cannot  think,  if  the  order  is  to  be  applied  at  all,  that  there  is  any 
ience  in  this  case.  The  proceeding  of  the  Defendant  was  quite  regular,  and 
I  rM;ret  the  consequences,  yet  it  is  absolutelynecessary,  if  these  General 
B  to  be  obOTcd  at  aU,  to  act  strictiy  on  them.  The  motion  must  be  ««nted 
but  the  Phuntaff  will  not  be  prevented  filing  a  new  bill  if  he  shonra  be  so 

with  coats  by  L.  C.  3d  of  December  1842. 
a— 13* 
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[400]  Stubbs  ft  Baboon.  AprU  16, 1841. 

A  party  consenting  to  the  alteration  of  a  date  of  an  order  alter  it  had  been  mnd 
cannot  object  that  the  order,  as  altered,  has  not  been  served  on  him. 

And  order  was  made  on  Homer,  a  purchaser  under  the  Court,  to  pay  his  porduw- 
money  into  Court  before  the  10th  of  Maroh. 

This  order  was  duly  served,  and  the  time  expired  without  Homer  having  obeyed 
the  order.  The  AooountantOBneral  would  not  receive  the  UMiey  after  the  txpit^ 
tion  (rf  the  time  and  b^  consent  betweoi  the  partieSi  and  to  prevent  the  neosBBtr 
of  a  new  order  the  registrar  altered  the  order,  and  sabetitntea  the  17tti  of  Han 
for  the  10th. 

Homer  still  made  defanlt,  and 

Mr.  Pemberton  now  moved  for  the  four-day  order. 

Mr.  Cooper,  eentrhf  objected  that  Uie  order  directing  the  payment  of  Uie  mooef 
before  the  1 7th  had  not  been  served,  and  contended  that  this  applicataon  oonld  not 
be  CTanted. 

Mr.  Pemberton,  in  replv.  There  was  but  one  order,  altered,  it  ie  tme,  with  tbs 
consent  of  all  parties,  ana  for  Uie  convenience  of  Horaw. 

Ths  Master  of  the  Rolls  [Lord  Langdalel  said  he  could  not  allow  the  pon^nr 
to  take  advantage  of  this  objection,  as  it  would  oe  a  positive  fraud  upon  the  partiei. 

[401]  ADDia  V.  Campbill.  Mm/  3,  4,  G,  8, 1841. 

[S.  a  10  L.  J.  Oh.  284.] 

B.  purchased  a  reversionarv  interest  of  A  at  a  gross  undervalue,  and  under  oirami' 
stances  which  rendered  the  transaction  void  in  equity,  C.  had  notice  of  the  invalidity 
of  the  contract,  but  ten  years  afterwards  he  purchased  the  reversion  of  B.,  payii^ 
to  R  the  full  value ;  A  joined  in  the  conveyance  and  con0rmed  the  sale.  As 
Court,  being  of  opinion  that  0.  had  not  taken  proper  stepe  to  protect  A  in  | 
second  transaotion,  set  it  aside,  and  decreed  a  reconveyance,  on  repayment  of  At 
oonrideration  given  by  B.  to  A.  in  the  first  tTansacti<Hi. 

This  suit  was  instituted  for  the  purpose  of  setting  aside  a  sale  of  a  raversioiMif 
intereetk  on  the  ground  d  fraud  and  inadequate  consideration,  nnder  tlie  foUowiifj 
eircumstanoes : — 

In  tiie  year  1818  a  freehold  and  copyhold  estate  in  Korfol^  stated  to  mAm 
about  £600  a  year,  stood  limited  to  the  following  uses :  t.0.,  to  the  use  of  Fnadi 
Gostling  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder  t» 
his  daughters  in  tail,  with  remainder  to  Mildred  Addis  for  life,  with  remainder  tl 
Henry  Joseph  Addis,  her  son  in  tail,  &c.,  &c  Trustees  were  in  the  usual  miootf 
interposed  to  preserve  contingent  remainders. 

[402]  Mildred  Addis  died  in  July  1818.  Francis  Gostling,  the  first  tenant  f» 
life,  was  dien  a  widower  without  children,  and  of  the  age  of  siztj^-four  years.  Sabj|Hi 
tiierefore  to  the  liffr«8tate  of  Francis  Gostling  and  the  contmgenoy  of  his  hnwg 
iarae,  Henry  Joseph  Addis  waa  thm  oititled  m  remainder  in  tail  to  the  estate  to 
question. 

Hennr  Joseph  Addis  was,  at  this  time,  of  the  age  of  thirty-ei^ty  oi  a  reekle^ 
improvident  and  abandoned  tdiuacter ;  and  havinj^  in  April  1818,  committed  a  fekaf 
at  Margate,  he  absconded,  and  was  in  a  state  of  great  destitution.  In  tike  following- 
month  of  August  he  entered  into  a  treaty  with  John  Crook,  a  Quaker  residing  i 
Norwich,  for.  the  sale  to  him  of  his  contingent  reversionaiy  interest  in  the  lands  n 
question. 

The  opinion  of  an  actuary  was  taken  by  Crook  as  to  the  value  of  the  reversion,  thi 
age  of  the  tenant  for  life  and  the  rental  being  somewhat  understated.  The  actoi^ 
was  <k  opinion,  that^  exclusive  of  the  contingency  of  Francis  Qostling  having  isni^ 


Digitized  by  Google 


ADDIS  V.  CAMPBELL 


395 


the  value  wu  nearly  £8000,  and  stated  that  the  contioffeiicy  referred  to  was  not 
capable  of  computation,  but  that  not  more  than  one-third  of  the  price  ought  to  be 
deau^  iae  the  oontineenoy.  This  deduction  being  made,  the  ralue  appeared  to  be 
hetmta  £6000  and  £6000.  This  treaty  havine  become  Imovn  to  Charles  Addis,  a 
toUcitor,  who  was  the  cousin  of  Henry  Joseph  Addis,  he  endeavoured  to  cause  the 
aile  ti  the  reversion  to  be  made  by  auction,  and  this  course  was  also  advised  by 
FranoB  (JostliDg,  as  the  mode  by  which  it  would  fetch  ita  value.  During  a  short 
period  John  Crook  affected  at  least  to  concur  in  this  object;  instructions  were  given 
to  an  auctioneer,  and  the  property  was  advertised  for  sale  by  auction ;  but  before  the 
dftj  of  sale  had  arrived,  Crook  succeeded  in  [403]  obtaining  a  private  contract  for  the 
Hie  d  the  reversion  of  the  greatest  part  of  the  land  to  himself  for  £500,  Henry 
Joseph  Addis  covenanting  to  suffer  a  recovery  on  the  death  of  Francis  Gostling,  and 
to  levy  a  fine  in  the  meantime.  This  contract  having  been  communicated  to  CSiarles 
Addis,  he  "  upbraided  Crook  with  having  made  an  unconscionable  bargain,  and  of 
•diiig  unfairly  in  procuring  Henry  Joseph  Addis  to  sign  a  contract  in  the  absence  of 
iDj  pntfessional  adviser ; "  and  he  prevailed  on  Crook  to  give  his  bond  to  Henry 
Joseph  Addis  for  the  payment  of  £800  when  he,  Crook,  should  obtain  possession  of 
the  Und  under  lAe  contract  The  remainder  of  the  property  was  afterwiurds  sub- 
jected to  the  contract,  the  consideration  money  was  then  increased  to  £625, 
udthe  money  secured  by  the  bond  was  increased  to  £1000.  In  the  result,  on  the 
20th  of  April  1819  Henry  Joseph  Addis  received  £650  and  the  bond  for  £1000  pay- 
ihle  when  Crook  should  obtain  possession  of  the  estate,  and  conveyed  his  interest  to 
Crook  by  deed  and  fine. 

Francis  €k)Btling  appeared  to  have  been  perfectly  well  aware  of  the  fraudulent 
Dttore  of  the  sale  to  Crook,  and  he  expressed  in  strong  terms  hia  opinion  of  the  trans- 
Ktkm.  In  letters  written  by  him  in  the  years  1818  and  1819,  he,  amongst  other 
things,  expressed  a  hope  "  that  some  of  the  family  would  dispute  the  sale,"  and  stated 
ibo,  "  that  by  filing  a  bill  in  Chancery  it  might  be  set  aside,  and  that  Henry  J.  Addis . 
"had  sold  the  reversion  for  less  than  one  year's  rent" 

In  1820  Henry  J.  Addis  returned  to  Margate,  where  he  was  apprehended,  tried, 
tad  convicted  of  the  felony,  and  was  sentenced  to  seven  years  transportation. 
Bnhsequent  to  the  expiration  of  his  imprisonment,  he  returned  [404]  to  Margate,  and 
B 1827  became  an  inmate  in  the  workhouse. 

In  1828  a  communication  seemed  to  have  taken  place  between  Mr.  Costigan,  a 
Catholic  priest,  resident  at  Mai^te,  and  Francis  Grostling,  respecting  Henry  J.  AdcUs; 
indin  a  fetter  written  by  Mr.  Gostling  to  the  former,  he  expressed  nimseli  as  follows: 
—"The  attempt  was  made  to  file  a  oill  in  Chancery  against  tibe  man  who  bought 
Beory's  reversion  by  private  contract,  as  the  Chancellor  sets  aside  all  purchases  of 
KUs  nature,  in  which  he  must  have  succeeded.   It  was  advertised  to  have  been  sold 

pablie  auction,  but  the  Qoaker  attended  on  Henry  some  weeks  in  London,  and 
pnd  for  £500 ;  noting  like  one  year's  rent  of  the  wtates.  A  more  rascally  trans- 
Mftm  was  hardly  ever  £iowil  A  further  bond  was  procured  by  Mr.  Charles  Addis 
hr£1000,  payable  when  this  man  got  possession  of  the  property,  which  bond  Henry 
iiild  to  the  Quaker's  friend  for  £50,  as  I  am  well  informed." 

On  the  16th  of  May  1828  Gostling  contracted  with  Crook  to  purchase  the  rcvcr- 
ionuy  interest  in  the  property  (with  an  inconsiderable  exception)  for  £6500;  at 
■hieh  sum  it  was  then  valued  bv  a  land  a^ent  and  valuer,  and  Crook  engaged  to 
pncare  the  signature  of  Henry  Joseph  Addis.  The  neceasary  deeda  were  prepared 
m  Crook's  solicitor  at  Norwich,  and  were  also  perused  and  settled  by  him,  on  behalf 
■  Heoi^  Joseph  Addis,  but  no  communication  appeared  to  have  taken  place  between 
ftis  sohcitor  and  Henry  Joseph  Addis.  In  these  deeda  Henry  Joseph  Addis  joined 
Bd  he  concurred  in  the  conveyance  to  Goatling.  The  deeds  being  engroaaed,  were 
tarried  by  Crook  to  Margate,  and  on  his  arrivu  at  that  plaoe  Henry  Joseph  Addis, 
*ho  was  an  inmate  in  the  workhouse,  was  sent  for  to  tne  inn.  [406]  What  then 
h»k  gaee  was  detailed  in  the  evidence  of  the  landlord,  as  follows : — 

**neni7  Joseph  Addis  came  to  my  house,  and  an  interview  took  place  there 
between  the  said  John  Crook  and  the  said  Henry  Joseph  Addis,  in  my  presence,  in 
vhich  the  said  John  Crook  took  out  a  bundle  of  parchments,  and  said,  that  he  had  got 
some  writings  which  he  wanted  him,  the  said  Henry  Joseph  Addis,  to  sign,  and  lie 
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added,  addressing  the  said  Henry  Joseph  Addis,  'If  you  behave  hononraUy  to  me, I 
will  to  you.'  They  then  left  my  house  together,  for  the  purpose  of  going  to  the  offiee 
of  Mr.  Deams,  a  solicitor  of  Marmte,  and  returned,  in  a  short  time,  to  my  houie; 
upon  which,  I  asked  the  said  John  Crook,  whether  the  business  had  been  acoomphshed 
to  his  satisfaction,  and  whether  the  said  Henry  Joseph  Addis  had  complied  with  hit 
wishes,  to  whiofa  the  said  John  Crook  replied  in  thq  affirmative ;  and  upon  mv  askiiig 
him  whether  the  purohase  which  he  had  made  (rf  the  said  Henry  Joseph  Addis  wu 
an  advantageous  one,  he  replied,  that  it  waa  very  much  sc^  and  stated  that  he  bad 
cleared  £6000  by  it,  and  that  he  had  given  the  said  Heniy  Joseph  Addia.  £640  lot 
his  right  to  the  property.  I  then  obsOTVed,  that  the  said  Henry  JoEepb  Addis  wh 
in  very  distressed  circumstances,  and  that  I  hoped  that,  as  he  uie  said  John  Crook 
had  made  so  good  a  bargain,  he  would  bear  him  in  mind ;  and  upon  the  said 
Crook  asking  me  what  I  thought  he  ought  to  do  for  the  said  Henij  Joseph  Addia,  I 
replied,  that  I  thought  that  he  could  not  do  less  than  allow  him  £1  a  week  during 
the  remainder  of  his  the  said  John  Crook's  life.  This  the  said  John  Crook  readily 
consented  to  do,  and  he  requested  me  to  take  the  trouble  of  making  Uie  payment  to 
the  said  Henry  Joseph  Adcus  weekly,  which  I  agreed  to  do." 

[406]  The  deeds  were  executed  on  the  6th  of  September  1828,  and  in  parsainoe 
thereof  tiiree  recoveries  were  suffered  of  the  property,  which  became  thereby  limited 
to  Qostling  in  f  ee^mple. 

It  appeared  that  Crook,  from  time  to  time,  and  particularly  about  the  time  of  ths 
second  oontraot^  doled  out  small  siuns  of  money  to  Henty  Josejdk  Addis,  and  bm. 
the  execution  of  the  second  convejrance  to  the  time  of  Crook's  death,  the  £1  a  wnk 
and  other  trifling  sums  were  paid  by  him  to  Henry  Joseph  Addis,  He  also  bought 
up  his  £1000  bond  for  the  sum  of  £400. 

Crook  died  in  1841,  Addis  died  in  the  workhouse  in  1832,  and  the  Plaintiff  Iw 
eldest  son,  attained  twenty-one  in  1834.  Mr.  ChMtline  died  in  July  1835,  ued 
eighty,  and  his  interest  was  represented  in  this  suit  by  the  D^endant  Mr.  Gampnll 
and  others. 

This  bill  was  filed  in  May  1838  against  the  representatives  of  Crook  and  the 
rein^ntatiTes  of  Goatling  for  the  purpose  above  stated.  The  estate  was  now  Tahisd 
at  £20,960.  The  valuation  now  made  of  the  reversion  in  1818,  independent  of  At 
o<mtingency,  was  somewhat  above  £11,000. 

"The  case  is  reported,  on  an  interlocutory  application,  in  1  Besvan,  2S8.  The  cans 
now  oame  on  fornearing  on  the  merits. 

Mr.  Pemberton  and  Mr.  Piggott,  fen*  ihe  Plaintiff.  First,  as  to  the  original  fra^, 
chase  by  Crook.  A  purchaser  of  a  reversionary  interest  is  under  an  obligation  te 
prove  that  he  gave  full  value  for  his  purchase.  This  is  now  a  perfectly  established 
rule  of  the  Co'urt.  [407]  ChwUmd  v.  De  Faria  (17  Yea.  20),  and  Hinckmtam  v.  SntiA- 
(3  Buss.  433).  It  has  not  been  attempted  to  snew  that  Crook  gave  full  value ;  ^ 
contrary  is  expressly  proved  by  the  venation  taken  by  Crook  on  the  occasion.  Tb» 
Defendants  will,  however,  say  that  inasmuch  as  the  estate  of  Henry  J.  Addis  deposed, 
on  tiie  contingency  of  Mr.  Gtoatling  dying  without  issue,  it  is  not  capable  of  valusUoo. 
It  may,  perhaps,  be  impossible  to  make  an  aconrate  valuation ;  but  at  the  same  tine 
the  consideration  may,  as  in  the  present  case,  be  shewn  to  be  so  grossly  inadequate  M 
to  invalidate  the  transaction.  There  are,  however,  oases  where  sales  of  reversunk 
depending  on  similar  contingencies  have  been  set  aside.  In  BarHorduim  v.  lingmi 
(2  Atic  133)  the  contin^noy  on  which  the  rerersion  depended  was  t^e  deadi  of  Sit 
Samuel  Bamardiston  without  issue  male.  A  similar  contingency  existed  in  the  caie 
of  Bowes  V.  flaopsJS  Ves.  &  B.  117),  and  the  sale  was  avoided.  Sir  WillWa  Gnat 
there  observed,  "  Whether  any  individual  will  marry  and  have  issue,  is  an  event  not 
easily  reducible  to  calculation :  but  a  man  in  such  a  state  of  health  as  Geoi;ge  Bowea 
is  described  to  have  been,  was  not,  according  to  ordinary  probabilities,  likely  to  htn 
children.  The  Court  has  not  held,  that  a  bargain  depending  on  such  a  contingeocf 
is  wholly  out  of  its  reach.  Lord  Ardfflam  v.  Muxhamp  (1  Vem.  237),  Wisemans. 
Beake  (2  Vem.  121),  and  Bamardiston  v.  Ungood  (2  Atk.  133),  were  cases  in  whiA 
death  without  issue  male  was  the  contingency,  upon  which  the  lender,  or  purdiiM; 
was  to  reap  the  stipulated  advantage :  yet  the  uncertainty  of  such  a  risk  did  not 
prevent  the  Court's  setting  aside  the  bargain  in  each  of  those  caaea." 
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l^OS\  In  Baker  v.  Bmi  (1  Buss.  &  Myl  324),  the  revernon  depended  upon  the 
coatUDgBocy  of  the  tenant  for  life,  who  was  sixty-three  years  of  age,  and  a  MU)helor, 
d^g  without  issue ;  the  purchaser  had  deducted  one-half  of  the  coutingency ;  Sir 
Jwm  Leach  adopted  that  principle,  and  referred  it  to  the  Master  to  compute  the  value 
eo  that  basia.  Here  the  Court  may  adopt  the  principle  stated  in  the  Taluation  of  the 
aotouy,  of  deducting  one-third  for  Uie  oontingeDcy ;  bat  in  any  view  tiie  conndera- 
tim  on  die  first  porenaBe  was  bo  grossly  inadequate  t^t  it  cannot  ataad. 

As  to  t&e  second  purchase  it  appears  that  Gostling  had  full  notice  of  the  invalidity 
of  t^e  transaction  with  Crook ;  notning  can  be  stronger  than  the  expressions  used  by 
Oostiing respecting  it;  yet  in  the  face  of  this  he  became  the  purchaser  from  the  man 
who  had  oonunitted  the  fraud,  and  paid  into  his  hands  the  whole  consideration. 
Ihe  eiroomstanoes  under  which  Crook  prevailed  on  Henry  J.  Addis  to  concur  in  the 
eoDveyance,  are  such  as  to  render  it  ineffectual  as  a  bar  to  the  claim  of  the  Plaintiff. 
Addis  appears  to  have  been  in  the  ereatest  distress  in  a  poorhouse,  and  entirely  under 
the  influence  and  pressure  of  Cnxu,  who  doled  out  sdulU  sums  to  obtain  his  con- 
(orreDoe. 

They  also  cited  BosweU  v.  Mendham  (6  Mad.  373). 

Mr.  Kindersley,  Mr.  S.  Sharpe,  and  Mr.  Boupell,  for  the  parties  cUtiming  under 
Mr.  Oostling.  It  is  not  necessary  for  the  Defendant  to  maintain  the  first  transaction 
with  Crook,  that  is  not  tile  case  relied  on  by  the  Defendant ;  but  even  in  that  there  is 
great  exaggeration ;  there  is  no  evidenee  of  misrepresentation  [409]  or  fraud ;  the 
property  was  valued  and  the  valuation  was  communicated  to  Henry  Joseph  Addis  and 
Idi  solicitor,  and  every  exertion  was  made  by  that  solicitor  and  by  Mr.  Gostling  to 
udace  Henry  Joseph  Addis  to  effect  a  sale  by  public  auction ;  but  Henry  Joseph 
Addis  insisted  (as  he  had  a  right  to  do)  on  selling  by  private  contract  After  the 
eoDtract  had  been  entered  into,  the  solicitor  of  the  vendor  again  interfered,  explained 
Ae  toaosactioD,  and  got  better  terms  for  his  client ;  it  is  evident  that  he  had  full 
knowledge  as  well  as  professional  assistance. 

Assuming  the  first  transaction  between  Crook  and  Addis  to  have  been  wholly  void, 
itiD  the  subsequent  transaction,  in  which  Qostling  was  guilty  of  no  fraud  and  paid  the 
fsD  vtlmt  cannot  be  impeached.  Addis  had  fuU  knowledge  of  the  invalidity  of  the 
first  transaction,  and  seems  to  have  taken  some  prooeedings  to  set  it  aside,  but  which 
la  dedined  prosecuting.  Eleven  years  after  the  first  transaction,  be  solemnly  con- 
firmed it,  by  a  deed  which  shews  to  him  that  Mr.  Gkwtling  was  paying  the  fuU  con- 
■deration  to  Crook,  on  the  faith  of  that  confirmation.  Could  Addis,  who  by  his 
eoofinnation  induced  Groetling  to  pay  his  purchase-money,  turn  round  and  insist  on 
Ihe  invalidity  of  the  transaction,  to  which  be,  by  his  conduct,  led  him  to  enter?  It 
would  be  a  fraud  that  this  Court  would  not  endure.  The  transaction  was  confirmed 
flieveu  years  aftor,  when  the  parties  bad  ftdl  knowledge,  and  full  ralue  was  then  paid 
hfGoetHng. 

The  time  which  has  elapsed  is  of  the  greatest  importance  in  this  case.  The  bill 
vas  filed  nearly  twenty  years  after  the  transaction  took  place,  when  all  the  parties  uid 
aost  of  the  witnesses  were  dead.  A  few  letters  are  picked  out  from  a  correspondenoe 
to  diew  [iUQ  the  tnuisaetion ;  but  how  is  it  possible  for  a  Defendant  to  meet  the 
4ns  fmfy  after  such  a  lapse  of  time,  when  the  witnesses  are  dead,  and  he  hoe  no 
■euH  of  procuring  the  other  part  of  the  correspondence  1  The  circumstances,  too, 
lave  altered,  and  it  is  not  until,  in  the  result,  it  is  found  that  the  contingency  has 
•ot  happened,  that  the  parties  come  forward  to  question  the  transaction.  If  Gostling 
hid  had  issue,  then  nothing  would  have  been  said  of  the  matter,  but  the  purchaser 
would  have  been  allowed  to  sustain  the  loss.  The  contingency,  too,  was  such  as 
rendered  it  perfectly  impossible  to  put  any  value  on  the  reversion ;  and  the  dealings 
between  a  tenant  for  life  and  one  having  a  subsequent  estate  tail,  which  can  only 
be  barred  wit^  the  consent  of  the  tenant  for  life,  is  not  regarded  with  the  same  strict- 
■ist«8  other  transactions  by  this  Court. 

ThroD^xrat  the  tranaaction  Gkwtling  did  all  he  could  to  get  Addis  to  set  aside  the 
first  pnrehaee ;  he,  however,  refused ;  and  then  Gostling  be(»me  naturally  desirous  of 
preventing  the  family  estate  pasnn^  to  strangen^  and  ne  purchased  it  from  the  only 
parties  from  wh6m  he  could  obtain  it,  for  the  full  value. 

JTQlMen     Farqiikar  (11  Ves.  479),  was  cited. 
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Crook's  representative  did  not  appear. 
Mr.  Pemberton,  in  reply. 
Mai/  6.   Thk  Master  of  tee  Boli^  [Lord  Langdale].   This  bill  is  filed  iort 

Surpose  of  setting  aside  certain  conreyances,  made  by  the  Plaintiff's  father  to  [4 
ohn  Crook,  deceased,  and  Francis  Gostling,  deceased,  on  the  ground  of  the 
being  obtained  by  fraud.    And  the  bill  prays,  that  the  Defendants  or  some  of  I 
may  be  decreed  to  execute  all  proper  conveyances  for  vesting  the  beredit 
question  in  the  Plaintiff. 

It  appears  that  in  the  year  1818,  and  under  the  will  of  Francis  Gostling  the 
who  died  in  1806,  Francis  Gostling  the  younger,  the  testator  of  the  Defen 
Alexander  Francis  Campbell,  and  of  the  other  Defendants,  except  William  Crook,] 
entitled  for  his  life  to  the  freehold  and  copyhold  estates,  which  are  the  subject  off 
suit ;  with  remainder  to  trustees,  to  preserve  contineent  remainders ;  with  renu 
to  the  issue  of  the  body  of  the  same  Francis  Goswng ;  and  at  the  same  tin 
under  the  same  will,  Henry  Joseph  Addis,  the  father  of  the  Plaintiff,  was  entiti 
the  same  estates  for  an  estate  in  tail  general,  in  remainder  expectant  on  the  di 
Francis  Gostling,  and  the  failure  of  the  limitations  in  favour  of  his  issue. 

Henry  Joseph  Addis,  at  the  time  referred  to,  was  about  thirty -eight  years  o£j 
a  person  of  an  unsteady,  reckless,  and  improvident  character,  who  bad  been  r 
by  profligate  and  extravagant  conduct,  to  a  state  of  great  destitution  ;  and  is 
to  have  resorted  to  guilty  and  dishonest  means  to  relieve  himself  from  the 
state  of  distress  to  which  he  was  sunk.    It  is  not  shewn,  in  this  cause,  that 
absolutely  of  unsound  mind  ;  but  it  is  plain,  that  such  a  person  is  prone  to  temf 
and  if  not  incapacitated  from  binding  himself  in  le«u  transactions,  is  ioc 
protecting  himself  with  ordinary  prudence,  and  very  liable  to  be  imposed  a[ 
this  state  of  mind,  though  not  sufficient  to  make  his  transactions  void,  is  an 
most  important  to  be  considered,  upon  a  question  [412]  whether  a  deed  hal 
obtained  by  fraud,  circumvention,  and  undue  influence. 

[His  Lordship  here  shortly  stated  the  circumstances  of  the  sale  and  conveyi 
Crook,  and  proceeded.]  I  have  not  thought  it  necessary  to  stat«  the  particu' 
this  transaction  in  minute  detail.  It  is  not  denied,  that  the  consideration  wasj 
inadequate  to  the  value ;  and  the  evidence  shews  a  case  of  fraud,  such  as  can  le 
doubt  that  the  transaction  must  have  been  set  aside,  if  due  application  for  the  i 
bad  been  made  to  this  Courts  The  attempt  made  by  Charles  Addis  to  prei 
fraud,  and  to  procure  some  additional  benefit  for  Henry  Joseph  Addis,  cannot,! 
be  considered  as  any  confirmation  of  such  a  transaction. 

Mr.  Francis  Gostling  was  tenant  for  life  in  possession  of  the  property; 
desirous  to  keep  it  in  the  family ;  and,  if  Addis's  reversionary  interest  had  ' 
by  auction,  was  willing  to  purchase  at  a  fair  price ;  he  was  consequently  disa[ 
by  the  transaction  with  Crook,  and  being  acquainted  with  the  particulars,  he  ei 
himself  highly  indignant  at  the  conduct  of  both  Crook  and  Henry  Joseph 
and  on  various  occasions  stated  his  impression,  confirmed  by  Mr.  Charles  AddiJ 
probably  by  others  (for  it  appears  he  was  in  communication  with  other  soli' 
that  by  filing  a  bill  the  transaction  might  have  been  set  aside. 

Upon  the  evidence  which  is  given  in  this  case,  I  am  of  opinion,  that 
Gostling  perfectly  well  knew  that  Crook  had  committed  a  gross  fraud  upon^ 
Joseph  Addis,  and  that  the  transaction  might  be  set  aside  in  equity.  He 
same  time  greatly  offended  with  Henry  Joseph  Addis,  for  making  a  sale  by ; 
contract,  instead  of  by  auction,  which  would  [413]  have  given  him  an  oppor 
purchase  at  a  fair  value. 

From  a  letter,  which  was  written  by  Francis  Gostling  to  Mr.  Costigan  on 
April  1826,  it  appeara  that  Mr.  Gostling  not  only  retained  bis  opiniou  of  tl 
lent  nature  of  the  transaction,  but  had  even  been  endeavouring  to  prevail 
Joseph  Addis  to  take  proceedings  to  set  it  aside ;  which,  be  says,  must 
successful,  and  the  expression  he  uses  is,  that  "a  more  rascally  transaction 
ever  known." 

Up  to  this  time  no  imputation  rests  on  Mr.  Gostling.  Knowing  the 
to  be  voidable,  and  wishing  it  to  be  avoided  by  the  act  of  Henry  Joseph 
at  the  same  time  entertaining  a  rational  and  fair  desire  to  become  the  oi 
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property  himself,  it  is  very  pnbMe  that  be  viehed  the'fanuuetion  to  be  set  aside,  iu 
(Hder  tut  he  m^t  beoome,  as  he  had  originally  intended  to  be,  the  purohaser  froiA 
Addis. 

What  were  the  inducements  which  be  offered  to  Addis  to  file  a  bill ;  what,  if  any, 
atsistsnce  he  proposed  to  give,  or  what  influenced  Addis  to  refuse  to  interfere,  is 
unknown ;  but  I  think  it  may  reasonably  be  inferred  from  the  letter  the  19th 
April  1828,  that  Addis  had  not  oonsented  to  take  any  proceedings ;  and  it  seems, 
that  very  soon  afterwards,  Mr.  GostU^  becnme  desirous  of  puituiasine  the  estate 
from  or  throng^  the  means  of  Crook.  He  was  owner  of  the  estate  for  ufe ;  he  was 
desirous  of  being  owner  in  fee ;  from  Crook  he  could  only  obtain  a  base  fee,  in 
addition  to  his  own  life-estate;  but  if  Addis  could  be  induced  to  join,  reooveriea 
might  be  soffered,  and  an  estate  in  feewnple  mis^t  be  obtained. 

In  this  state  of  things,  it  is  said,  that  he  was  advised  that  he  might  safely 
and  properly  make  the  purchase,  if  he  paid  to  Orooh^  the  full  and  fair  value  of  the 
interest  to  be  purchased ;  provided  also,  that  Addis  was  made  a  party,  and  joined  in 
and  confirmed  the  conveyance,  and  was  made  a  party  to  suffering  the  recoveries. 

It  seems  to  have  been  justly  owsidered,  that  the  transaction  with  Crook  required 
ooafinoation ;  but  it  is  not  easy  to  conjecture,  how  it  came  to  be  supposed,  that  a 
eonnderation  paid  to  the  party  who  had  committed  a  fraud,  could  have  any  effect  in 
binding  the  rights  of  the  party  against  whom  the  fraud  had  been  committed. 

The  qoeetion  in  the  cause  is,  whether  Mr.  Goatling  took  the  requisite  means  of 
Buking  a  safe  and  proper  purdiase ;  and  it  .is  very  extraordinary,  that  knowing,  as 
he  did,  that  the  porchase  of  Crook  was  voidable,  by  reason  of  the  fraud  which  Crook 
kad  practised,  he  should  contraot  wi^  Crook  alone,  not  onljr  for  the  interest  which 
C^odk  profeawd  to  have  purchased,  but  lUso  for  tile  acta  which  were  required  to  be 
done  hy  Addia,  for  the  purpose  of  acquiring  the  title,  which  Gk)stliog  desired  to  have. 
Addis  was  a  person  destitute,  and  peculiarly  liable  to  be  imposed  upon ;  Oook  was  a 
person,  not  only  capable  of  practiBing  a  fraud,  but  who  actually  had  practised  a  fraud,  in 
Uusvery  matter ;  and  yet  Gostling,  wanting  an  act  to  be  done  by  Addis,  and  knowing 
(be  fraod  idready  practised  by  Crook,  engages  Crook  to  procure  from  Addis  the 
fortiier  act  which  was  required  to  be  done,  and  in  no  way  ooncerned  himself  with  the 
Bieans  by  which  the  concurrence  of  Addis  was  to  be  obtained.  Addis,  with  his  reckless 
and  improvident  habits  and  disposition,  was  not  only  left  ezpoeed,  but  was  knowingly 
subjected  to  the  influence  of  tne  same  person  who  had  already  im.p08ed  upon  him. 
That  (4151  Gtostlinff  intended  to  commit  a  fraud,  or  to  mmure  a  new  fraud  to  be 
oommitted,  on  Adms,  is,  in  my  opinion,  very  unlikely.  1  think  it  moat  probable, 
Aat  he  intended  to  give  the  true  and  just  value  for  the  property,  and  thought  that 
Addis  would  never  attempt  to  enforce  his  rights ;  but  contracting  as  he  md,  with 
Crook  alone,  knowing  the  fraud  which  had  been  practised  by  Crook,  paying  to  Crook 
aknie  what  he  may  have  thought  the  true  and  just  value  of  the  estate,  he  was,  in  fact, 
paying  to  Crook  the  full  price  of  his  fraud  :  and  whatever  consideration  he  paid, 
neing  that  it  all  moved  to  Crook,  and  no  part  of  it  to  Addis,  except  through  the 
Buans  of  Crook,  I  am  of  opinion,  that  by  such  dealing  as  this,  Gostling  could  not 
I^aee  himaelf  in  a  better  situation  than  Crook  stood ;  and  that  by  the  whole  transao- 
tion,  notwithstanding  his  payments,  he  subjected  himself  as  towards  Addis,  to  the 
■me  reeponsibilities  to  which  Cook  was  already  subject. 

&001E,  by  a  continuation  or  repetition  of  fraud,  simUar  to  tiiat  which  he  had 
lireviofial7  practised,  obtained  bom  Addis  that  conoorrence  in  the  conveyance  which 
Gosdioff  desired,  and  for  which  he  paid  Crook  akne.  Gostling  1  think,  not 
designedly,  but  in  effect,  and  with  knowledge  which  ought  to  have  put  him  com- 
fletely  on  his  guard,  procured  Crook  to  continue  or  repeat  that  fnim.  With  the 
Koowledge  he  possessed,  and  after  his  mode  of  dealing,  I  think  that  it  became 
iocombent  apon  him,  and  upon  those  claiming  under  him,  to  shew  that  the  transae- 
tioDs  between  Crook  and  Addis  were  fair,  and  that  Addis  received  a  just  consideration. 
Kothing  of  this  kind  is  even  attempted.  Addis  was  left  a  victim  to  the  contrivances 
of  &ook ;  and  those  who  advised  Gostling  never  concerned  themselves  to  see  whether 
Addis  was  fairly  dealt  with,  or  received  any  consideration  whatever.  I  infer  from 
the  letter  of  the  29th  of  July  [416]  1828,  that  some  communication,  by  letter,  had 
takeo  plaoe  between  Addia  ami  Crook ;  but  the  evidence  appears  to  me  to  shew,  that 
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Addis  was  as  much  dehvoded  by  Crook  in  the  second  Ixansaction,  as  he  had  hen  in 
the  first :  he  conreyed  away  a  reversioDary  interest  which  was  worth  several  tbonund 
pounds,  and  in  return,  received  no  title  to  anything  and  remained  dependent  on  the 
Toluntary  performance  by  Crook    a  verbal  promise  to  pay  him  £1  a  we^ 

Not  thinking  it  important^  whetiier  the  sam  paid  By  Goading  to  Crook  was  ^ 
value  of  the  revemonary  interest,  subject  to  the  oontingenqy  or  nab,  I  have  not 
thought  it  necessary  to  consider  very  minut^  the  evidence  <rf  valne^  which  has  hen 
tendered.  Whatever  was  the  payment  to  Crook,  I  think,  that  by  the  transai^Mn, 
Gostling  placed  himself  only  in  the  situation  in  which  Crook  stood  in  relatioD  to 
Addis ;  and  that  as  Crook's  transactions  with  Addis  were  fraudulent,  and  Gostling 
was  under  all  the  circumstances  affe^«d  by  them,  the  Plaintiff,  as  the  persoD  who 
would  have  been  entitled  if  the  fraud  had  not  hem  |n«ctised,  is  now  entitled  to  hs 
relieved. 

Extract  frok  Decree. — Decree,  the  indentures  of  1819  and  the  fine,  and  tht 
indentniea  of  1828  and  the  recoveries,  fraudulent  and  void  against  Plaintiff.  Aad 
upon  payment  by  Plaintiff  <^  all  the  sum*  paid  by  Crook  for  the  reversioiiaiy  intereat, 
and  in  reroeot  of  the  bcmd  with  interest  at  G  per  cent.,  direct  a  reemveyaim. 
Aoooont  of  rents,  of  monies  paid,  and  of  lasting  iminnvements,  Sx.  (Bjog.  Lib;  184<^ 
A.  I486.) 

[417]  Bourne  v.  Mole.   Nob.  3,  1841. 

A  Defendfmt  had  been  ordered  by  the  Vice-chancellor  in  another  suit  to  give  inspw- 
.  tion  of  doGumeote.  The  order  bad  been  made  two  years,  but  had  not  been  a^ 
,  on.    Held,  that  this  did  not  prevent  an  order  for  production  in  the  present  soiL 

Mr.  Pemberton  and  Mr.  Rogers,  for  the  Plaintiff,  moved  for  the  productioo  of 
documents,  admitted  by  the  Defendant's  answer  to  be  in  his  possession. 

Mr.  Cookerellf  amM^  stated  that  the  Defendant  had  been  ordered  hy  the  Ykt- 
ChaocellOT,  in  another  suit,  to  produce  these  documents  at  his  o£^  for  iiupecti« 
tjf  the  Plaintiff  in  that  suit,  at  all  reasonable  times ;  and  he  contended  that  ne  m 
disabled  from  leaving  them  witii  his  derk  in  Court  in  this  suib 

He  admitted,  however,  that  the  order  had  been  made  by  the  VicfrChanedlor  tvo 
years  back  and  had  not  been  acted  on. 

The  Master  of  the  Bolls  ordered  their  production. 


[417]   Shtth  v.  Massie.   Nov,  3,  1841. 

The  costs  of  affidavits,  used  to  quidify  the  answer  of  a  Defendant^  so  as  to  axeu* 
him  from  the  jvoduotion  ct  documents,  must  be  paid  fw  by  tiie  Defendant. 

yte,  Pemberton,  on  a  former  day,  moved  fm  the  jnodoction  ot  doeonMiiti 
admitted  to  be  in  the  Defendant's  possession.   The  motion  coming  on, 

Mr.  Kindersley  appeared  for  tiie  Defendant,  and  was  pennitted  to  prodoee 
affidavits  qualifying  the  statements  [418]  in  the  answer,  ana  shewing  groonds  for 
excusing  the  production  of  some  of  them.  (Hughes  v.  Biddulph,  4  Buss.  190;  Path- 
hurd  y.  Lowien,  1  Mer.  394 ;  Farsms  v.  Robertson,  2  Keen,  605 ;  Morrice  t.  Sipdf,  i 
Beav.  500 ;  Curd  v.  Curd,  1  Hare,  274 ;  UemUyn  v.  Badeley^  1  Hare,  527.) 

Affidavits  were  filed  on  both  sides ;  but  ultimately  it  appeared  that  the  Defendsot 
was  not  bound  to  produce  the  documents  in  question. 

Mr.  Pemberton  now  asked  for  the  costs  of  the  affidavits. 

The  Master  of  toe  Bolls  [Lord  Langdale].  Affidavits  have  been  made  to 
correct  a  mistake  in  the  Defendant's  answer,  and  which  were  absolutely  necessaij 
to  rdieve  the  Defendant  frran  the  necessity  of  producing  the  documents,  llus  hn 
to  considerable  expense  and  was  wholly  occasioned  by  the  omission  or  mistake  in  As 
answer.  The  Defendant  has  also  brought  forward,  affidavit,  information,  whiA 
it  ^>pearB  was  in  his  possession  at  the  time  of  filing  his  answer,  and  if  he  had  stated 
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Plaintiff,  ve  mast  anorae/  would  not  have  asked  for  more  than  he  vas 
jj  BDtitjed  to.    By  the  mistake  of  the  Defendant  he  has  created  additional 
,  and  the  dear  justice  of  the  case  requires  that  this  additional  expenM  should 
ligrhim.   The  coete  (rf  tiie  affidsnts  most  therefore  be  paid  for  by  tiie 

-t  ■  ■ 

[ilSq  Wood  v.  Vincbnt.  Ifov.  S,  1841. 

oiritM  for  obtaimi^  the  stop  order  under  the  Gtooeral  Order  of  April  1841. 

.  Bird  applied  for  a  stop  order  under  the  General  Order  of  the  3d  of  AprH 
(Ord.  Gail.  161).  A  quMtion  having  been  raised  as  to  the  sufficiency  of  the 
Tits  to  warrant  the  order, 
;  Master  of  the  Eolui  [Lord  Langdide]  observed.  Two  things  are  neoeesaiy 
thii  General  Order.  Firsts  you  must  shew  generally  the  title  of  the  assignor, 
ii  not  afaeolutely  necessary  to  shew  Uie  particular  share  of  the  fond  to  whieh 
entitled.  Secondly,  you  must  shew  the  assignment,  either  by  proving  its 
in  the  usual  way,  or  by  the  assignors  a|qpearing  and  admitting  it 


[410]  Bankl&gh  «.  RaneUoh.   Nop,  8, 1841. 

[For  other  prticeedings,  see  2  My.  &  E.  441 ;  39  E.  IL  1012;  IS  Bear.  200.] 

:  of  pecuniary  legacies  to  each  of  four  persons  for  life,  interest  at  £5  per  cent., 
be  paid  till  the  heir  attained  twenty-one ;  and  "  in  case  of  the  demise  of  any  of 
above  parties  without  legitimate  issue,  then  his  or  her  prop(»tionB  to  be  divided 
"y  amongst  the  survivors."  After  the  testator's  deat^,  one  of  the  legatees 
without  having  been  married.  Held,  that  the  survivors  were  absolutely 
'  '  to  llie  le^gaoy. 

testator,  Lord  Bandagb,  by  a  oodidl  to  lus  will,  ezpreased  himself  in  Uie 

ig  words : — 

daughter,  Mary  Ann  Jones,  having  a  fortune  of  £10,000,  which  I  hold  in 
for  hw,  &e.,  I  give  her  for  the  present  only  £200  to  buy  mourning.    I  give 
my  two  daughters  Sarah  Antonia  Jones  and  Louisa  Jones,  during  their 
'res,  £4000  each.    I  give  to  my  two  sons  Thomas  Cowley  Joues  and  Thomas 
J(nes  £2000  sterling  each,  during  t^eir  natural  lives ;  legal  interest  at  5  per 
to  be  paid  to  all  of  them  in  equal  quarterly  payments,  oommenoing  from  the 
'  my  decease,  till  my  son  Uie  Honourable  Thomas  Jones  or  niy  heir  in  entail 
hu  or  her  twenty-urst  year  of  age.    To  prevent  any  mistake  or  mi8concepti<m 
dirertioDs,  I  repeat  my  mtentions  respectang  tiie  above  l^gades  in  figures : — 


Ann  Jones  £200  to  be  paid  f(»thwith. 
Svah  Antonia  Jones  £4000 
Looisa  Jones  4000 
nunttB  Cowley  Jones  2000 
Tknuw  Edward  Jones  2000 


£6  per  cent  interest  to 
be  paid  quarterly  till 
my  heir  is  twenty- 
one  years  of  age. 


esse  of  the  demise  of  any  of  the  above  parties  wiihout  kgUitnate  iaaae,  their, 
her  proportions  to  be  divided  equally  amongst  the  survivors." 

testator's  eldest  son,  now  Lord  Ranelu;h,  was  appointed  residuary  legatee. 
aaoUier  ooditnl  the  testator  appointed  !utdy  Banefagh  and  his  daughters  Mary 
^  Sar^  Antonia  Jones  his  executrixes. 

a  former  hearing  of  the  cause  (2  Mylne  &  Keen,  441)  it  was  contended  ob 
of  the  two  daughters  and  the  two  younger  sons,  tiiat  they  took  an  absolute 
m  tJieir  respective  legacies,  on  the  ground  that  the  gift  over  in  case  of  the 
ef  aoj  of  them  without  issne^  was  to  be  fe-[421}-ferred  to  an  indefinite  failure 
Sir  John  Leach,  and  Lord  Brougham  on  appeal,  did  not  adopt  that  eon- 
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atruotdoD ;  and  it  was  detiitfad  that  the  leptbem  were  entitled  to  intereet  in  i3»  \tfftj 
onto  the  Plaiotiff  atUined  tweatj^-one,  and  it  was  ordered  that  the  aemal  heuw 
should  he  cairied  over  to  the  separate  acoounte  of  the  several  legatees,  ma  tha 
dividends  were  to  he  paid  to  the  legatees  for  life,  or  until  further  order;  and  npoa 
the  deaths  of  any  or  either  of  the  legatees,  liberty  was  given  to  any  person  intoerted 


to  BwAy. 
The  SI 


sum  of  £4149  Beduoed  annuities  was  aooordiin;ly  carried  over  to  the  shunts 
account  of  the  Defendant  Serah  Antonia  Jones.  She  died  in  IBiQ,  witboat  ew 
having  been  married. 

Petitions  were  now  presented  by  her  personal  representative  and  by  the  otber 
legatees  for  p^rment  to  them  oS  Uie  ^149. . 

Mr.  PemWton  and  Mr.  Eomilly,  Urt  the  l^al  personal  rei»esentative  of  Ssr^ 
Antonia  Jonei^  olaimed  the  fand  in  question,  contending  that  tiia  order  on  Ae  foraur 
hearing  did  not  exclode  her  daim  to  an  absolute  interest^  and  that  the  fund  had  ben 
earned  over  to  a  separate  aoconnt,  because  the  question  was  doubtful,  and  to  enable 
the  parties  interested,  when  the  event  contemplated  happened,  to  oooteet  the  rif^t 
They  argued  that  the  rule  was  settled,  that  where  there  was  a  gift  of  personahy  t» 
A.  for  life,  and  a  gift  over  on  a  genend  failure  of  his  issue,  A^  would  take  an  absouHi 
interest.  (See  L^ine  v.  Armtf,  2  Bubsl  &  Myl.  387,  and  the  authwitiei  then 
referred  to.) 

Mr.  Tinney  and  Mr.  Kgg,  for  one  cf  the  surviving  le^gateea,  and 

[422]  Mr.  Eindersley,  for  another,  contended  they  were  absolutely  entitled  hj 

survivorship  to  the  fund. 

Mr.  G.  Turner,  for  Lord  Banehuh,  contended,  that  as  the  first  gift  was  for  lifi 

only,  the  sarviving  legatees  would  take  hj  surTivorehip  for  Ufa  only,  and  nek 

absolutdy* 

Mr.  Femberton,  in  replyi 

Barloa  v.  Salter  (17  Yes.  479),  Maasey  v.  Eudsm  (2  Mer.  135),  NiduiU  v.  Skmir 
(Prec.  Ch.  628),  Svghes  v.  Smfer  (1  P.  Wms.  634),  were  cited. 

Ths  Mastkr  of  the  Bolls  [Lord  LangdaleJ.  The  question  depends  open  tk 
construction  of  the  codicil ;  I  must  assume  in  the  absence  of  any  statement  to  dw 
oontrary,  that  the  very  point  contended  for  to-day  was  raised  in  the  pleadinea: 
beyond  doubt  it  was  diacussed  on  the  hearing  of  the  cause,  for  a  claim  being  madeli^ 
Suah  Antonia  Jones  to  be  entitled  absolntefy  to  this  fund,  the  Court  waa  of  opunat 
tiiat  she  was  only  entitled  to  an  order  that  it  should  be  placed  to  her  aoowm^  wiAs 
direction  to  pay  her  the  dividends,  and  liberty  to  apply  on  her  death.  By  tiu  I 
omsider  that  the  daim  of  the  lady  was  n^tived,  tiioush  the  rights  were  not  fmtlHC 
deelared,  because  of  the  possilnlity  ot  olaima  being  made  by  any  ohiLdreii  die  auf^ 
have.  As  regarded  her  claim,  it  waa  incombent  upon  the  Court  to  dechn  it 
speeifically,  or  to  do  what  amounted  to  a  negative  of  that  rig^t ;  tlua  I  thiak  *» 
done.  In  consequence,  therefore,  of  the  former  order  of  this  Court,  I  oonaider  njsdt 
precluded  from  making  the  order  asked ;  if  I  were  not,  I  should  have  great  diffieol^ 
in  deciding,  except  in  conformity  with  the  former  decision,  when  all  tai 
previous  authorities  appear  to  have  been  carefully  examined.  I  do  not  thmk  it 
advisable  to  say  more,  because  if  the  parties,  should  .be  advised  to  take  the  case  befixt 
another  tribonal,  they  may  do  so  unfettered  by  anything  which  has  passed  here. 

I  oonsider  that  the  survivors  take  the  fund  absolutely,  and  an  order  mart  ^ 
made  for  payment  to  tiiem ;  but  the  costs  fd  all  parties  ought  to  be  paid  out  of 
fund. 


[423]  HsuFsmus  v.  Hxhf8TEA]>.  Nov.  9, 1841. 

A.  having  a  lien  on  the  testator's  estate,  established  his  debt  under  the  decree ;  W 
his  claim  for  interest  was  disallowed  by  the  Master,  whose  report  stood  confinsBi 
The  estate  was  sold,  subject  to  A.'s  lien,  and  A.  having  refused  to  accept  fcomdl 
purchaser  his  principtd  withont  interest,  was  not  allowed  to  partioipate  aa  a  endbtf! 
in  the  purchase-money. 
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Hesara.  Ware  had  acquired  from  the  testator  in  the  cause  a  lieu  on  the  leases  of 
certain  property  belonging  to  him. 

the  decree  made  in  June  1838  in  this  cause,  which  was  for  the  administration 
d  the  testator's  estate,  the  Master  was  directed  to  take  an  account  of  the  testator's 
debCa,  and  to  compute  interest  on  such  of  the  debts  as  earned  interest ;  and  he  was 
ffdoed  to  inquire  whether  ihere  were  any  and  what  inonmbranceB  affooting  his  real 
eatates,  and  he  was  to  taJce  an  account  thereot 

In  July  following  Messrs.  Ware  gave  notice  under  the  Act,  to  the  executors,  that 
thershoija  daim  interest  on  their  c^bt  from  that  tim^  unless  inunediately  paid. 

The  Master  repented  the  lien  and  debt  due  to  Messrs.  War^  and  that  there  was 
(be  thereon  the  sum  [42f]  of         12s.  4d.,  but  he  disallowed  the  claim  tot  interest 

The  repoTb  was  oonfirmed*  no  ezceptioDS  having  been  taken  thereto. 

Bj  a  subsequent  order,  the  property  was  ordered  to  be  sold  subject  to  the  incum- 
brances of  such  persons  as  would  not  consent  thereto ;  and  the  same  was  afterwards 
•rid,  subject  to  the  lien  of  Messrs.  Ware.    The  purchase-money  was  paid  into  Court. 

The  purchaser  tendered  the  principal  sum  found  due  to  Messrs.  Ware,  who 
revised  to  receive  it  without  interest. 

The  Plaintiff  presented  this  petition,  praying  a  declaration  that  Messrs.  Ware 
ven  not  entitled  to  participation  with  the  other  creditors  in  the  fund  in  Court,  and 
that  the  same  might  be  divided  between  such  other  creditors, 

Mr.  Pemberton  and  Mr.  Sheffield,  in  support  of  the  petition. 

Mr.  Einderaley,  onUnk,  for  Messrs.  Ware. 

Ter  Mabteb  of  the  Rolls  [Lord  Langdale].  The  prayer  of  this  petitacm  must 
he  granted.  The  Master  under  the  decree  has  found  the  amount  due  to  Messrs. 
Ware ;  and  the  report  having  been  confirmed,  I  must  take  his  finding  to  be  right. 
The  estate  was  then  sold  subject  to  their  lien,  and  the  purchaser  has  tendered  the 
anunmt  found  due  by  the  Master,  which  Messrs.  Ware  have  refused  to  accept.  There 
ma;  be  a  [426]  question  between  them  and  the  purchaser,  but  there  is  none  under 
the  decree.    Having  refused  to  accept  the  tender,  can  they  come  against  the  general 

JHBStsI 
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A  testator  devised  «ai  estate  X,  and  other  estates  to  A.,  charged  with  annuities  and 
^1  estate  Y,  and  his  residuary  real,  and  personal  estate  to  B.,  aul^ed  to  the  payment 
d  his  debts,  funeral  ezpenoes,  and  legacies.  He  afterwards  revoked  so  much  of  the 
second  devise  as  included  Y.,  and  devised  it,  subject  to  the  same  annuities,  and  in 
the  same  manner  as  the  estate  X.  H^,  ^t  the  charge  of  debts,  &o.,  on  Y  was 
revoked. 

The  testator,  W.  Martin,  by  his  will  devised  four  closes  of  land  situate  in  Wel- 
huston,  containing  fifty  acres,  purchased  of  W.  Humfrey,  and  a  dose  situate  in 
Tdharston  purchased  of  W.  Dixon,  to  the  third  son  of  his  niece,  in  fee  charged  with 
Mrtain  annuitdes. 

He  also  gave  and  bequeathed  all  the  residue  of  his  real  estate^  if  any,  including 
SB  estate  at  Wdbarston,  whicb  he  had  contracted  to  purchase  from  Sir  J.  H.  Palmer, 
But,  and  his  son,  and  all  the  rest  and  residue  of  his  personal  estate  of  what 
nature  or  kind  soever,  suited  to  (he  payTnent  ihermU  of  /usf  ftaierai  and  ietla- 
metianf  expewea  and  legades,  unto  Thomas  Stanbrough,  Samuel  Talbot,  and  W.  Notcute, 
^eir  heirs,  executors,  administrators,  and  assigns,  to  be  equally  divided  between  and 
imcmg  them,  share  and  share  alike. 

By  a  codicil,  the  testator,  after  reciting  that  he  had,  by  his  will,  in  the  devise 
dierein  containoj  of  the  residue  of  his  real  estate,  unto  Thomas  Stanbrough,  Samuel 
Talbot,  and  W.  Notcute,  included  an  estate  at  Welbarston,  in  the  county  of  r^orthamp- 
tm,  which  ho  had  lately  contracted  to  purchase  from  Sir  J.  H.  Palmer  and  son,  he 
:  did  thereby  absolutely  revoke  so  much  [^6]  of  his  said  last-mentioned  devise  as 
iscloded  the  said  estate  so  contracted  to  oe  purchased,  and  in  lieu  thereof,  he  ^ve 
aod  devised  the  same  estate  to  the  same  uses,  and  subject  to  tJie  same  annuities. 


[426]  Bavens  v.  Tayloh.  JVop.  12, 1841. 
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and  in  the  same  manner  in  every  respect,  as  be  bad  in  and  by  his  said  wiQ  pyea 
and  devised  his  four  closes  of  land  m  Welbarston  aforesaid,  therein  described  u 
containing  fift^  acres  purchased  of  Humfrey,  and  his  other  otow  at  WelbanUn 
aforesaid,  containing  eight  acres,  purchased  of  Dixon. 
The  testetor  died  in  1832. 

The  question  was,  whether  the  estate  purchased  of  Sir  J.  H.  Palmer  and  m)ii,wm 
cha^;ed  with  the  debts,  funeral  expenses,  and  legacies  of  the  testator. 

It  was  contended  by  some  of  the  parties,  tlut  the  codicil  only  revoked  the  Iwm- 
ficial  devise  to  the  residuary  devisees,  and  that  this  part  of  the  testator's  estite 
remained  subfed  to  the  debts,  &o.   Beckett  v.  Harden  (4  M.  &  S.  I). 

Mr.  Pemberton,  Mr.  Tinney,  Mr.  Einderslev,  Air.  Neate,  Mr.  Gfaandless^  Mr. 
PhiUine,  Mr.  Freeling,  Mr.  Blunt,  Mr.  G.  Turner,  Mr.  James  Russell,  Mr.  O.  AndodoB, 
and  Mr.  Si  >urrier,  appeared  for  different  parties. 

Thk  Master  of  the  Rolls  [Lord  Lan|^ale]  was  of  opinion,  that  the  estate  ii 
qnestaon  waa  not  chai^ged  with  the  debts,  funeral  expenses,  and  legaeiea. 

[427]  Lincoln  v.  Wright,   iViw.  12, 13, 1841. 

[Reported  on  other  points,  4  Beav.  166.   See  (MUngtoorth  v.  Chambm  [1896], 

1  Ch.  704.] 

Two  execntors  ^)eniutting  tlieir  co-executor  to  retain  in  hfs  hands  the  ascertained 

residue,  held  liable  as  for  a  breach  of  trust. 
Enquiry  refused  as  to  the  concurrence  of  cestui  que  trust,  where  it  was  not  alleged  by 

the  answer,  and  was  unsatisfactorily  prov«l  by  the  evidence. 
Executors  liable  for  the  default  of  their  co-executor,  who  had  become  bankrupt,  hdd 

entitled,  upon  payment  by  them,  to  the  benefit  of  the  proof  in  bankruptcy  aguHk 

his  estate. 

He  testator,  by  his  will,  "  gave  and  bequeathed  the  remainder  and  reddne  of  bN 
property  to  his  trustees  after  named,  to  be  put  out  on  real  or  Government  secaiitie% 
in  tne  name  of  his  tnutees ; "  and  he  gave  we  interest  to  his  daughter  Susan  Linool^ 
and  her  hasbaad  William  Linooln,  for  their  maintenuioe  and  support  daring  thdr: 
natural  life,  or  the  life  of  the  survivor,  with  remainder  to  their  children ;  md  hi 
appointed  Wright  and  Bust  "  executors  "  of  his  will. 

The  testator  made  a  codicil,  whereby  he  appointed  Boughen,  with  the  said  Wri^ 
and  Rust,  "  executors  "  of  his  will. 

The  testator  died  in  November  1826,  and  his  will  was  proved  by  his  three  execntoNr 
Wright  was  appointed  the  active  executor  by  his  co-executors :  and,  in  1827,  a  ailt 
by  auction  took  place  of  the  testator's  property,  the  greater  ^axt  of  whidi  waa  aoU  tV 
John  Andrews  Lincoln,  one  of  the  children  of  the  tenants  for  life. 

In  1830  the  residuary  account,  signed  by  the  three  executors,  was  passed  at  A»' 
Stamp  Office,  shewing  a  residue  of  £808  on  which  duty  was  paid.  At  the  end  of  tiM' 
year  1830  J.  A.  Lincoln  paid  the  remainder  of  what  was  due  on  account  of  Ini 
purchases  to  the  Defendant  Wright.  Wright  had,  in  fact,  received  the  whole  ct  tht 
residue,  amountingto  about  £8w,  which  he  never  invested  in  Government  seenriliBK 
as  directed  by  [4^]  tiie  will,  but  retained  in  his  bands,  and  he,  from  time  to  tiwv 
paid,  yearly,  X32  as  interest  to  the  tenants  for  life.  From  the  evidence  in  the  cansa 
the  Court  came  to  the  conclusion,  that  he  had  received  and  retained  the  £800  vitt 
the  knowledge  and  concurrence  of  his  co-executors. 

This  bill  was  filed  in  1839  by  Mr.  and  Mrs.  Linooln  and  some  of  th«r  cbildrei^ 
and  it  sought  to  make  the  executora  responsible. 

Wright  became  embarrassed,  and  after  he  had  filed  his  answer  he  was  declared  • 
bankrupt,  and,  having  obtained  his  certificate,  waa  examined  as  a  witness. 

There  was  no  allegation  in  the  answer,  that  Mr.  and  Mrs.  Lincoln  concurred  it- 
the  breach  of  trust ;  but  the  evidence  of  Wright  stated  as  follows : — "  I  bcdieve  tkt 
said  Plaintiff  (Mr.  and  Mrs.  Lincoln)  did  know  that  the  said  oaptal  waa  not  inveitrf 
pursuant  to  the  trusts  of  the  said  testator's  said  will ;  I  have  no  particular  reason  for 
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tlu^  belief,  because  I  had  do  conversation  with  them  on  the  subject ;  but  my  impression 
^  they  were  aware  that  it  was  not  iovested." 

Mr.  Pemberton  and  Mr.  Jemmett,  for  the  Plaintiffs.  Where  personal  property  ia 
bequeathed  to  executors  as  trustees,  tJhere,  by  proving  the  will,  they  accept  the  trusts, 
Mvidow  r.  Fidler  (Ja(»b,  198) ;  and  the  retainer  by  one  of  the  amount  of  Uie  clear 
neidue,  with  the  knowledee  and  ooncurrence  of  the  others,  render  them  all  liable  to 
febe  loss  tiiat  has  happenecT;  BooUi  v.  Booth  (1  Bearan,  126).  As  the  amount  seems 
aiMrtHned,  the  Plaintiffs  were  taking  the  accounts,  wd  ask  for  a  declaration  of  the 
Defendants'  [439]  liability  for  the  sum  of  19s.  lOd.,  the  balanoe  shewn  by 

Wright's  answer,  with  the  costs  of  the  suit. 

Mr.  0.  Turner  and  Mr.  Steere,  for  the  Defendants  Bust  and  Boughen.  One 
executw  in  trust  is  not  answerable  for  the  receipts  of  the  other,  merely  by  taking 
probate,  permitting  the  other  to  possess  the  assets,  and  joining  in  acts  necessary  to 
enable  him  to  administer ;  Swep  t.  Bldheman  (4  Yea.  595).  Boughen  was  not 
^pointed  a  trustee  by  the  codicil,  but  merely  an  executor,  and  one  executor  is  not 
tuble  for  the  receipts,  &c.,  of  the  other.  It  appears  that  two  of  the  Plaintiffs 
Kqoiesced,  and  consequently  this  bill  cannot  be  maintained  either  by  them  or  by 
die  other  Co-plaintifis ;  Jacw  t.  Lwxa  (1  Beavan,  436).  If  there  be  any  doubt  as  to 
the  &et,  ail  inquiry  ought  to  be  directed. 

The  bill  ia  not  so  iramed  as  to  entitle  the  Plaintifis  to  an  immediate  decree :  the 
HDOont  most  be  ascertained,  as  the  account  passed  at  the  Le^y  Duty  Office,  is  merely 
Nitwl  fade  evidence  of  the  balance.  If  the  Defendants  Bust  and  Boughen  are  com- 
pelled topay,  they  ought  to  have  the  benefit  of  the  ^ntjof  against  Wright's  estate, 

Mr.  (xtoper,  for  Wright. 

Mr.  Bolt,  for  the  assignees. 

Mr.  Pemberton,  in  reply.  The  objection  of  the  concurrence  of  the  cesAn  ^  tiiutt 
I  not  raised  by  the  pleadings,  and  is  not  borne  out  by  the  evidence. 

Thk  Master  of  the  Rolls  [Lord  Lanedale].  The  testator  in  this  cause  died  in 
he  month  of  November  1826,  having  given  nis  residuary  estate  to  his  [430]  executory 
nth  a  direction  that  it  should  be  invested  on  real  or  Government  security,  and  that 
fee  inoome  should  be  paid  to  the  Plaintiffs  Mr.  and  Mrs.  Lincdin  for  life,  with 
■naioder  over  to  their  children. 

The  will  was  proved  by  the  three  executors ;  and  it  ia  perfectly  clear,  upon  the 
irideDo^  that  au  three  executors  acted  in  the  administration  of  the  estate.  The 
Indne  appears  to  have  been  ascertained,  and  that  residue  remained  in  the  hands  of 
fright  one  of  the  executors,  and  in  consequence  of  his  bankruptcy  the  whole  or  a 
fnA  part  of  it  has  been  lost.  The  principal  object  of  this  suit,  is  to  charge  the  other 
Kecators  with  the  amount  of  that  loss,  so  as  to  make  good  to  the  trust,  that  which 
■s  been  abstracted  from  it,  by  the  breach  of  trust,  or  by  the  disobedience  to  those 
^  directions  which  were  giveu  by  the  testator  for  the  security  of  his  residuary 
lUte.  It  does  not  appear  to  me  to  be  very  material  to  consider,  whether  the  three 
leciiton,  or  only  two  of  them  were  trustees ;  because  the  residue  was  ascertained, 
he  amount  of  it  appears  to  have  been  admitted,  and  it  seems  to  be  perfectly  clear, 
Wo  the  evidence,  uiat  two  of  them  permitted  that  residue  to  remain  in  the  hands 
f  the  third.  It  is  a  totv  short  case,  and  on  Utose  settled  principles  on  which  this 
lamt  acts,  I  can  have  no  doubt  whatever,  bat  that  the  two  ezeoutora  are  liaUe  for 
he  loss  which  was  incurred  by  l^e  bankruptcy  of  the  third. 

This  bill  is  filed  for  the  purpose  of  having  an  account,  in  order  that  the  amount 
f  tiie  loss  sustained  may  be  accurately  ascertained.  The  bill  charges  that  the  amount 
f  the  asoertuned  residue  was  ^£800  and  upwards.  That  statement,  so  far  from  being 
baied,  is  admitted  by  the  answer ;  and,  by  the  evidence  produced,  it  seems  that  the 
kree  executors  sent  the  residuair  [4311  account  to  the  Stamp  Office,  which  accords 
ritii  the  statement  in  the  bill  and  with  the  admission  in  the  answer ;  nevertheless,  it 
bes  not  appear  that  the  bill  proceeds  on  the  ground  of  that  being  an  ascertained 
ahmce,  but  alleges  that  the  sum  due  to  the  estate  was  that  sum  ana  upwards,  and 
■ays  for  the  account  The  Plaintifib  now  desire,  with  a  view  to  save  further  expense 
tthe  noMCUtion  of  this  cause,  to  rest  satisfied  with  the  balance  charged  in  the  bill, 
Rored  m  tiie  evidence,  and  admitted  by  the  answer.  The  Defendants  object  to  tlds 
ome,  and  say  that  they  are  entitled  to  have  the  account  taken ;  and  it  appears  to 
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me  that  they  ought  if  they  desire  it  to  have  the  account  taken.  I  think  that  Uict 
are  entitled  to  hare  the  account  taken  under  the  circumstances ;  but  they  are  not 
entiUed  to  have  the  account  taken  for  the  puroose  of  delaying  the  performaoce  of 
that  duty,  which,  I  apprehend,  is  fixed  upon  tnem  b;^  the  circumstances  and  facta  of 
this  case.  I  think  that  I  ought  to  order  them  to  pay  into  Court,  that  which  appean 
to  be  the  admitted  balance,  nay,  the  proved  balance,  due  from  the  three  execatra^ 
and  I  ought,  as  it  is  denied  on  the  port  of  the  Plaintiffs,  to  state,  that  upon  the 
application  of  the  Defendants,  the  account  is  directed. 

A  point  which  has  very  frequently  been  the  subject  of  discussion  iu  this  Court  ii 
raised,  whether,  if  they  are  liable  for  the  whole,  they  are  not  at  least  entitled  to  be 
relieved  from  some  portion  of  their  responsibility ;  because,  as  they  allege,  the  persons 
who  are  tenants  for  life,  and  some  of  tne  persons  who  have  au  interest  in  remainder, 
acquiesced  in  that  departure  from  the  strict  direction  of  the  will,  in  consequence  ol 
which  the  loss  has  been  sustained.  They  say,  that  Mr.  and  Mrs.  Lincoln  consented 
to  the  arrangement  by  which  the  money  was  left  in  the  hands  of  Wri^t ;  tliat,  at 
any  rate,  it  t^2]  was  perfectly  well  known  to  them,  and  that  they  acc[uie8oed  in  it^ 
and  that  the  same  may  be  said  of  the  Defendant  John  Andrews  Linooln.  Nov, 
nothing  can  be  more  clear  than  the  rule  which  is  adopted  by  the  Court  in  these  cases : 
that  if  one  party,  having  a  parti^  interest  in  the  trust  fund,  induces  the  trustee  to 
depart  from  the  direction  of  the  trust  for  his  own  benefit,  and  enjoys  that  benefit,  he 
shall  not  be  permitted,  personally,  to  enjoy  the  benefit  of  the  trust,  whilst  the  trustees 
are  subjected  to  a  serious  liability  which  he  has  brought  upon  them.  What  tbe 
Court  does,  in  such  a  case,  is  to  lay  hold  of  the  partial  interest  to  which  that  persoo 
is  entitled,  and  apply  it,  so  far  as  it  will  extend,  in  exoneration  of  the  trustees,  who, 
by  his  request  and  desire  or  acquiescence,  or  by  any  other  mode  of  concurrence,  have 
been  induced  to  do  the  improper  act.  Now,  is  there  any  evidence  whatever  of  sod 
acquiescence  or  concurrence  here  1  First  of  all,  it  does  not  appear  that  any  boA 
thing  is  alleged  in  the  answer ;  next,  is  there  any  ^oof  of  it  ?  It  does  not  appear  to 
me  that  there  is  any  proof  of  it ;  for  the  only  person  who  is  called  on  to  prove  it 
states,  be  beUeves  the  parties  knew  that  there  had  not  been  an  investment  aoeordiaf 
to  the  terms  of  the  trust ;  but  he  states  "  that  he  had  no  particular  reason  for  that, 
belief ; "  and  the  only  reason  suggested  for  believing  that  he  entertained  tliat  heM' 
is  this,  that  the  tenants  for  life  received  the  income  from  Wright,  which  was,  or  nay 
have  been  a  larger  income  than  would  have  arisen  from  an  investment  in  the  fmida 
I  think  that  this  is  not  sufllcient  either  to  prove  it  or  to  warrant  me  in  directing  at 
inquiry. 

I  must  declare,  in  the  first  place,  that  these  trustees  are  liable  to  make  good  tha- 
loss  which  has  been  sustained  by  the  bankruptcy  of  Mr.  Smith  Wright,  and  I  noit- 
order  them  to  bring  into  Court  the  sum  of  £797,  19s.  lOd.,  and  upon 

application  of  the  Defendants  the  accounts  must  be  directed  to  be  taken.  The  clan 
a^iainst  the  bankrupt's  estate  should  be  perfected,  and  upon  parent  into  Co  art  of 
the  amount  by  Bust  and  Boughen,  the  benefit  tA  the  proof  against  the  bankn^' 
estate  should  be  assigned  to  them  by  the  Plaintifib. 


[438]   Uassib  ff.  Drake.         1,  JToreA  30,  31,         17,  19,  JVw.  16,  1841. 
[Affirmed  by  Lord  Chancellor  Dec.  20,  1845.] 

The  mere  circumstance  that  a  bill  of  costs  contains  items  which  would  be  disaUovel 
or  reduced  on  taxation,  is  not,  of  itself,  sufficient  to  entitle  the  party  to  a  taxatioi 
of  a  bill  which  has  been  settled  and  paid. 

Costs  directed  by  decree  to  be  taxed  as  between  a  solicitor  and  client,  cannot,  <m 
l>etition,  be  ordered  to  be  taxed  on  another  principle. 

Where  an  account^  comprising  bills  of  costs,  is  settled  and  paid  as  between  a  solicitor, 
and  client,  and  no  surprise  or  fraud  is  practised,  the  Court  will  not  direct  a  taxaliet 
of  the  bill,  though  it  appears  to  contain  items  which  would  be  disallowed  or  reduced 
on  taxation,  unless  it  appears  that  the  overcharges  are  in  themselves  so  extrava^ 
and  improper,  as  under  the  circumstances  to  he  considered  fraudulent 
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Ipudia  aettlemeDt  of  an  aoconat  between  a  aolioitor  and  his  client)  a  sam  of  jK75 
!  iM  retried  by  tbe  aolidtor,  by  oonsent,  to  answer  particnlar  ooeta  not  than 
,alOBt^^  Toe  Court  limited  the  taxation  to  audi  particular  ooata. 

I  Hen  wsra  three  aerBial  petiti<nu  antiUed  in  the  above  oauae,  and  preaented  by 
■BD  DnJn^  Ua.  Dra^  and  her  ezeoator  Mr.  Lloyd,  for  an  aeemmt,  and  for  the 
iixn  d  i)uxt  Hdicitora'  Inlla,  under  ciroumataneaa  whioh  are  fully  atated  in  the 

jadgments  of  the  Court 
Jlr.  ^ndenley  and  Mr.  Koe,  in  support  of  the  petition. 
Mr.  PembertoD  and  Mr.  James  Russell,  cotUrit. 

foUoriiig  authorities  were  referred  to.    Sorlock  y.  Smiih  {2  Vi.y\.  &  Cr.  495), 


V.  Ta^  (lb.  526),  Lansford  v.  NeU  (1  Jao.  &  W.  291),  [484]  In  re 
519),  Ezpmie  The  Eatiof  UsAridge  (6  Yea.  435),  In  n  Barker  (6  Simons,  476), 
16.2,6.23,  8.  23. 
I  following  is  the  judgment  on  Captain  Drake's  petition. 
Master  op  the  Bollb  [Lord  Langdale].   This  petition  is  presented  by 
1  Vf.  W.  Drake,  in  a  creditor's  suit,  in  whioh  a  decree  was  made  for  the  due 
frf  tbe  estate  of  the  Ber.  William  Wickbam  Drake^  and  it  prays  for 
<tf  the  ooata  of  all  partiea  to  the  anit :  that  the  FlaintiEra  coats  may  be 
Ih between  parliy  and  party:  and  that  Meaara.  Harper  &  Jonee  may  defiTor 
iPttitioner  certain  bills  of  ooata  apedfied  in  the  prayer  (viz.,  bilb  amounting' 
KTsral  sums  of  £416,  48.  lOd.,  £186,  Ss.,  £47,  2s,  6d.,  £43,  7s.  2d.,  £77, 
X16d,  Ss.  lOd.,  and  £75);  and  that  the  same  may  be  taxed:  and  f<n*  an 
It  d  tbe  monies  reoeired  by  Harper  &  Jones  for  the  Petiticmer  and  of  their 

tiiereof,  and  that  the  balance  may  be  paid. 
I  the  costs  charged  have  all  of  them  been  paid,  tbe  Petitioner  haa  undertaken  to 
l^oat  s  special  case  entitling  him  to  the  rehef  whioh  he  asks. 

testator  William  Wi^hamiDrak^  the  Petitioner's  father,  by  his  will 
his  personal  estate  from  payment  of  bis  debts,  and  having  diapoaed 
Ipenooal  eatate  and  part  of  his  real  eatate,  he  devised  to  hia  aon,  the  Petitioner, 
Wsfsion  in  fee  in  other  real  eatate,  chargeable  with  auoh  of  hia  debta  as  die 
i[436]  before  provided  would  not  extend  to  aatasfy.   He  iqipointed  hia  wife 
Sutonah  Drake,  his  brothers  John  Drake  ana  lliomaa  Drake^  and  hia 

iw  John  Edward  Tarleton,  executors  of  his  will 
tbe  institution  of  this  suit,  Messrs.  Harper  &  Parry  Jones  acted  as  the 
of  tbe  Plaintiff  and  of  the  executors.   The  Petitioner  employed  Messrs.- 
,  Foster  &  Lumley  as  his  aolioitorB. 

I  decree  was  made  in  May  1836,  and  vurious  proceedings  took  place  under  it. 

was  made  in  July  1838.   It  would  seem,  that  both  before  and  after  the 
I  proposals  were  under  discussion,  for  the  purpose  of  raising  a  su£Bcient  sum 
ill  tbe  demands  upon  tbe  testator's  estate.   No  arrangement  havin^^  been 
.  and  tiie  cauae  having  become  abated,  a  decree  in  uie  revived  suit  waa 
fcD  the  ISth  of  Jane  1839;  and  in  that  deeree,  it  waa  ordered  that  all  tiu 
:  the  suit  alurald  be  taxed  and  paid. 

ling  tbe  diaeuaaion  of  the  meana  of  raiaing  monw  to  aatia^  tbe  debts,  Mesara. 
I  Foster  &  Lumley,  the  solicitors  of  Captain  Drake,  had  em{doyed  Harper 
~  Jones,  the  sohcitors  for  the  Plaintiff  and  the  executors,  to  raise  £7000 
Drake's  eatate.  This  not  being  done,  afterwards,  in  1839,  Captain  Drake 
EhHtancted  Harper  &  P.  Jones  to  raise  £10,000  for  him,  and  they  undertook 
They  acconlingly  raised  the  money ;  the  securities,  however,  were  not 
ited,  and  on  the  7th  of  September  1839  Captain  Dr^e  wrote  to  Harper, 
;  a  draft  of  l^e  proposed  mortgage  and  a  statement  of  the  manner  in  which 
was  to  be  appropriated,  and  when  it  was  done.  To  this  letter  an 
answer  was  given.  It  is  stated  that  the  bill  of  ooata  of  Messrs.  ([436] 
[Fbitar  &  Lumley,  the  adioitora  of  the  Petitioner,  waa  tand  and  pud  in 
of  Ootober  1839 ;  and  that  nine  other  billa,  some  of  them  for  ooata  in 
and  others  of  them  costs  of  trustees  and  executors  for  the  expenses 
|tast  and  of  administration  properly  pajmble  out  of  the  estate,  were  sent 
tilKHiar  on  the  24th  d  Oetober  1837 ;  and  tiiat  the  bill  of  Mesara.  Raymond 
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&  Still,  the  Bolioitdrs  for  aDothei*  party  to  the  cause,  being  taxed,  was  paid  <u  th« 
let  of  November  1839.  On  the  17th  of  November,  Captain  Drake  wrote  to  Hi. 
Harper  as  follows : — *'  When  we  last  parted,  I  understood  yoa  that  the  ranaiDder 
of  the  business  would  be  completed  in  three  weeks  from  that  period.  It  is  ixnr 
six,  and  I  trust  you  will  excuse  my  impatience  in  writing  to  you,  and  let  me  koov 
how  far  you  have  advanced ;  what  sums  you  have  paid ;  what  remain  to  be  piid 
(which  I  hope  are  none)  out  gI  tiie  £10,000,  and  what  residue  Uiere  ia  left ;  how  tbt 
18  to  be  appointed,  and  at  what  time.  AUo  I  hope  yon  will  be  kind  enon^  ts 
idlow  a  compromise  in  your  claims,  and  let  me  know  the  amount  (rf  it)  ao  that  eray 
point  of  this  lengthy  business  may  be  finally  and  oom^etely  settled." 

This  letter  was  not  answered  till  .the  9th  of  December,  and  then  not  satis&otorfljr, 
for  only  an  imperfect  account  was  sent,  and  there  were  two  items  left  with  the  am 
in  blank. 

With  this  account  Captain  Drake  was  not  satisfied,  and  on  the  23d  of  Decembv 
he  desired  further  exphuiatioo ;  and  particnlarly  desired  to  know  what  aUowaia 
would  be  made  on  Mr.  Harper's  several  charges,  and  how  the  blanks  wwe  to  W 
interpreted ;  and  Mr.  Harper  having  referred  Captain  Drake  to  hia  agaata  far 
explanation,  Captain  Drake  expressed  his  wish  ratW  to  oommunicBte  wiUi  Mr. 
Harper  himself.  To  this  Mr.  Harper  [487]  replied  on  the  26th  of  December  1831^ 
by  saying,  that  he  believed  the  eharges  were  the  usual  chaivea,  and  if  not,  A* 
it  waa  bu  desire  to  make  them  ao ;  and  he  agsin  referred  Captain  Drake  to  Ui 
agents,  and  said  he  should  be  happy  to  meet  tbsm  in  making  any  aUowanea  lAidk 
oould  be  expected. 

Captain  Drake  in  his  next  letter,  of  the  30th  December  1839,  deared  to  fasn 
the  blanks  filled  up,  and  to  know*  whether  the  account  as  to  the  other  items  wai 
to  be  considered  as  correct  and  final;  and  he  stated  his  intention  of  goinc  to  tW 
agents  of  Mr.  Haiiwr.  To  this  letter  Mr.  Harper  replied  on  the  6th  ot  Jsnutiy 
1840,  that  he  could  not  supply  the  blanks,  but  that  he  beHered  tiie  itenu  of  m 
aocouDt  delivued  to  be  correct. 

It  appears  that  Mr.  Matthew  Finoh,  a  wine  merchant  at  Deptford,  had  bM 
employed  by  the  uruatees  as  their  receiver  and  agent,  and  had  also  been  empk^ift 
by  the  Petitioner  upon  some  occasions  aa  his  agent,  and  that  the  Petitioner  hu  mtk 
^e  nine  lulls  of  ooeta,  wluch  had  been  sent  to  him  in  Ctetober,  to  Mr.  Itneh;  oi 
the  Petititmer  stated,  that  Mr.  Finch  made  some  reionaentaticnB  to  Vioont ' 
Sherwood,  t^e  Ltmdon  agents  ai  Harper  &  Parry  Jones,  as  to  the  lai;ge  amoost 
the  bills. 

Mr.  Fell,  the  managing  clerk,  as  to  this  matter  of  Messrs.  Vincent  &  Shawoo^l 
says,  that  upon  Mr.  Finch  stating  the  amount  of  the  bills  to  be  greater  than  Csptui 
Drake  expected,  he.  Fell,  said,  that  if  Captain  Drake  wished  i^  he  would  gel  Ui 
bills  in  the  suits  taxed,  and  that  there  was  an  order  directing  such  costs  to  be  taxed 
to  which  Finch  replied,  that  Captain  Drake  did  not  wish  the  bills  to  be  taxed,  u 
that  his  only  reason  for  mentioning  the  amount  was,  that  a  deduction  mi^ht  be  mai 

S488]  if  Harper  &  Jones  could  afford  to  make  the  same.  This  statement  is  poeitintal 
lenied  by  Mr.  Finch.  On  the  8th  of  January  1840  Mr.  Finch,  aa  ha  9$.p,  ■ 
consequence  of  a  communication  which  Captain  Drake  had  received  from  Harpwl 
Parry  Jonea,  desired  an  interview  wi^  Vinoent  &  Sherwood.  The  int«view  I 
place,  and  some  time  afterwards  Mr.  Vinooit  informed  Mr.  f^neh  Uiat  Harper 
authorised  him  to  say,  that  he  would  make  a  deduction  of  £183  from  the  amonota 
the  bills  of  Harper  &  P.  Jones.  And  on  tibe  22d  of  January  1840  Mr.  Har|wr  wnM 
to  Mr.  Finch,  and  observed,  that  the  delay  which  had  taken  place  since  Captain  Dnh 
confided  in  him,  was  nothing  like  the  inconvenience  which  was  produoM  to  psitiH 
for  the  seven  years  whilst  the  matter  was  kept  open  to  save  hia  interests.  On 
27th  of  Januanr  Captain  Drake  ^;ain  desired  to  have  the  blanks  in  the  aceool 
before  delivered  supplied.  He  wished  to  know  to  what  day  the  interest  <»  Mis 
Drive's  morteage  was  calculated,  and  noticed  that  interest  was  charged  on  Al 
money  he  haa  mrrowed  from  the  19th  of  August  And  after  further  desiriogM 
aooount  of  sums  paid  in  the  suit,  he  stated,  that  he  did  not  include  in  thea  ^ 
expenses  of  the  suit,  in  which,  he  stated,  he  waa  much  obliged  for  the  dedM 
tiouB  Mr.  Harper  had  ao  kindly  caused  to  be  made.   The  receipt  of  tiiia  ktM 
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vn  adoioirledffed,  but  tiie  accounts  not  being  completed.  Captain  Dra^e  again, 
on  the  7th  <»  Marcb  1840,  pressed  for  a  final  statement^  adding,  "I  sb^l 
■odi  lament  if  any  cirouxostance  or  expression  should  occur,  wnioh  might 
tand  to  disturb  the  good  understanding  which  has  existed  between  us;  but  you 
ant  lee^  sttoated  as  I  am,  (he  absolute  necessity  of  bringing  this  long  protracted 
tnaiMsi  to  a  ooncIunoD."  Mr.  Harper  being  still,  as  he  stated,  unable  (<m 
■ooDODt  of  proceedings  stall  poiding  id  the  Master's  ofllce)  to  oomidete  the  ao- 
[l^}«oant^  afterwards,  on  the  2d  of  April  1840,  in  complianee  widi  a  renewed  request 
of  Cs{rfiun  Drake,  sent  anotJier  acoount^  admitted  to  be  incomplete,  accompanied  by  a 
loiter  as  follows : — "  I  am  exceedingly  sorry  that  I  am  not  enableid  to  send  you  the 
aeooont  quite  complete,  but  I  send  you  the  best  I  can,  and  immediately  after  Easter, 
Ism  assured,  the  whole  business  will  be  closed."  The  account  sent  at  the  time  coa- 
»ted  of  the  account  formerly  delivered,  with  certain  additional  items,  and  at  the  foot 
of  it  was  a  memorandum  as  follows,  viz. : — "  Memorandum,  that  we  have  stated  the 
above  accounts  to  the  best  of  our  judgment  and  so  &r  as  the  business  has  been  oom- 
ibted,  but  of  those  mattora  still  peDding,  we  are  unable  to  state  the  sums  precisely, 
lUiau^  ve  believe  the  sums  stated  wUl  cover  them ;  and  we  do  declare,  that  the 
lewaf  sanu  eharged  as  paid  were  aotuallv  and  bond  Me  paid  by  ui,  and  that  the 
faft  of  Captain  Dnlce,  to  pay  whi<^  is  aUowed  jS647|  18«.  as  stated  in  the  above 
Mooaiit»  Iws  been  paid  by  ns.  As  witness  our  bandsi  2id  of  April  1840."  The  first 
itoDU  in  Uie  additiooal  account  were  £77,  28.  8d.,  and  £169,  Ss.  lOd.  for  bilU  of  costs 
Aeran  described.  Mr.  Harper  states  that  he  sent  to  Captain  Brake  the  nuticulars 
gf  both  these  bills.  Captain  Drake  denies  that  he  ever  received  the  first.  Soon  after 
Hiit  additional  account  had  been  sent,  «id  on  the  lOth  of  April  1840  Captain  Drake 
note  to  Mr.  Harper  as  follows : — "  Understanding  that  it  is  your  intention  to  be  in 
London  in  the  course  of  next  week,  will  you  let  me  know  when  and  where  I  can 
■art  you,  so  as  finally  to  arrange  these  protracted  afiairs.  I  should  feel  obliged  if 
pM  vndd,  when  you  come  to  town,  bring  with  you  all  the  receipts  and  vouchers 
iBceaaaiy  for  the  e8tiU>li8hment  of  your  accounts,  and  every  other  document  oonneoted 
ritfa  the  estate.  I  feel  ^tified  by  the  account  you  have  transmitted  me,  in  which  I 
ibaam  levenl  items  which  [440]  will  require  some  little  explanatiCHi  when  we  meet^ 
|Bd  vhidi  I  shall  be  prepared  to  mention  to  rou  at  tiiat  tame." 
:  After  all  this  correspondence,  and  the  long  attention  paid  to  the  account  by 
Hjitain  Dn^e,  and  on  di6  15th  of  May  1840,  the  parties  met  for  the  purpose  at 

ring  through  and  settling  the  account ;  and  in  the  result,  Captain  Drake  and  Hu^r 
Pany  Jones  signed  a  memorandum  in  the  following  words :  "  We  have  examined 
^  account  this  day,  and  the  several  vouchers  having  been  produced  and  delivered 
||  to  Captain  Drake,  we  allow  the  same,  anAacknowledge  that  it  is  correct." 
The  account  thus  signed  is  a  debtor  and  creditor  account^  purporting  to  debit 
tain  Drake  with  several  items,  amounting  in  the  whole  to  £9979,  16b.  3d.  (nearly 
^000).   Several  of  the  items  refer  to  bills,  receipts,  or  other  vouchers.   One  of 
nis  a  sum  of  £7fi,  stated  to  be  "paid  agent's  further  ohargea  ^wobable  amount 
j\  m  obtaining  Mester'a  report  and  other  matters."  The  credit  ode  of  the  account 
.  lists  trf  three  itons  only — the  sums  amount  alt<»etiier  to  £10,720,  lis.  2d.t  giving 
[Uance  of  £740,  14s.  lid.  in  fitvoar  of  Captain  Drake.   One  of  the  three  items  oo 
I  credit  side  is  ei^essed  as  fdlows : — '*  By  allowed  oat  of  the  several  bills  of  costs, 
83,  Os.  6d," 

I  The  petition,  praying  that,  notwithstanding  this  settJement^  the  bills  of  costs  may 
be  taxed,  and  the  account  retaken,  alleges,  that  the  bills  of  costs  are  all  of  them 
iHEsUe,  and  that  tfae^  contain  many  charges  which  would  be  disallowed  on  taxation ; 
pd  ooDsiderine  the  situation  in  w;bich  the  parties  stood  towards  each  other,  the  money 
Hsived  by  ^irper  &  Pany  Jones  for  Captain  Drake,  and  for  which  they  were 
Moontable  to  him,  [4411  and  their  claim  to  set  ofi*  the  amount  of  the  bills  of  costs 
jpinit  the  balance  in  their  huids,  it  appears  to  me,  that  before  the  account  was 
■ttlad,  Captain  Drake  was  entitled  to  have  aU  the  bills  taxed,  in  order  that  the  true 
Mnt  the  balance  doe  to  him  from  his  attondM  mieht  be  asoertained.  I  consider 
jhat^  under  the  circnmstanees,  all  the  bills  were  taxalue ;  and  looking  at  the  several 
pBi  which  are  specified  in  the  petition,  and  stated  to  be  overcharges,  1  am  of  opinion 
pit  some  itf  the  items  oontained  in  the  bills  would  be  disallowed  on  taxation. 
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But  the  mere  oitcumstance  that  bills  of  costs  may  contain  itenA  vhich  woold  be 
disallowed  or  reduced  on  taxation,  is  not  of  itself  sufficient  to  entitle  the  put^tot 
taxation  of  a  bin  which  has  been  settled  and  {Ndd.  As  Sir  Thomas  FlmiMraniii 
Ontim  T.  Levhtrn*  (Turn,  ft  Bass.  412),  ^<It«nu  wfaieh  woald  he  disidlowed  do  not 
amonnt  to  uiat  fraudi  which  must  be  inade  out,  in  order  to  subject  to  tazatbu  Mb 
that  have  been  so  settled." 

It  has  been  argued  in  snpport  of  this  petition,  that  a  fraud  was  practised  upon  tl» 
Petitioner,  and  that  the  fraud  is  shewn,  not  only  by  the  extravagance  of  Ae  cluija^ 
but  by  the  order  for  tarattpn,  which,  if  acted  upon,  would,  as  to  the  costs  in  the  ni^ 
hare'  been  coats  as  between  solicitor  and  client,  to  which  the  solicitors  wen  Ml 
entitled ;  by  the  concealment  of  the  order  from  Captain  Drake,  by  which  a  still  gmtar 
adrantase  was  obtained  orer  him ;  by  his  being  called  upon  to  settle  the  aoansl 
without  nis  haTiog  the  protection  of  any  legal  assistance,  and  without  his  having  b4' 
the  means  of  asc^aining  whether  the  charges  were  jnst  or  not. 

Amongst  the  Mils  sou^t  to  be  taxed  between  party  and  party,  are  theliiBi 
which  by  the  deoree  were  ordered  to  be  taxed  between  solicitor  and  cliant,  andshi 
some  1»U«  whidi  are  not  noticed  in  the  prayer  of  the  petition.  It  is  obnoos  Aiti 
hare  no  authority  to  alter  the  effect  of  the  decree,  and  that  no  relief  can  bs  and 
which  is  not  prayed  for.  The  question  is,  whether  the  Petitioner  is  entitled  to  nsi 
the  coets  in  the  suit  taxed  as  between  solicitor  and  client,  and  an  ordinary  tanM 
of  the  other  bills  mentioned  in  the  prayer. 

It  is  to  be  regretted  that  Captain  Drake  did  not  obtain  legal  assistance  in  tin 
ncamination  of  the  bills ;  but  he  certainly  had  the  means  of  obtaining  any  asaistsMt 
he  thought  proper.    The  account  was  settled  in  May  1840.    Nine  of  the  hills  mt 
sent  to  him  in  October  1839 ;  and  if  be  thought  fit  rather  to  arail  himself  d  tk| 
assistance  oi  Mr.  Finch,  who  seems  to  hare  been  an  active  man  of  business,  thooc^  bc 
a  professional  man,  he  cannot,  I  think,  ui^  it  as  matter  of  comirfaint  against  Earpt 
&  Parry  Jones,  that  he  had  not  pn^essional  assistance.    Those  nine  bills  Wm 
delivered  in  M»)le  time  to  admit  of  any  investi^tion  Captain  Drake  thought  pnpei 
to  institute.   T%ey  were  examined,  though  not  in  the  manner  they  might  have  baai 
the  amount  was  complained  of,  a  deduction  was  requested ;  and  ultimately  a  dedw^ 
of  £183,  Os.  6d.  was  obtained,  and  Captain  Drake  afterwards  expressed  his  ohligiAl 
to  Harper  &  P.  Jones  for  this  abatement.    Communications  in  respect  of  the  shtt 
ment  took  place  between  Mr.  Finch  and  Messrs.  Vincent  &  Sherwood,  the  tow 
a^nts  of  Harper  &  P.  Jones;  and  Mr.  Pell  swears,  that  in  the  oourae  of  then, 
dutinctly  offered  to  get  the  bills  in  the  suit  taxed,  if  Captain  Drake  wished  ;  and 
he  could  do  so,  as  there  was  an  order  directing  such  costs  to  be  taxed.  Mr. 
also  states,  that  on  [443]  Finch  endeavoaring  to  obtain  a  deduction  from  the  biUi, 
informed  Finch  that  it  would  be  more  satismctory  to  get  Uie  bills  taxed,  and  nrf 
Fint^  that  the  coets  of  the  suit  should  he  taxed,  more  espeoiaDy  as  an  order  had  li 
made  for  that  purpose ;  and  that  Finch  then  disolaimea  all  wish  to  have  tbe  I 
taxed,  and,  on  a  sulMequent  occasion,  said,  that  Captain  Drake  would  not  hear  of  i 
a  thing.   Ifr.  Sherwood  has  also  sworn  that,  in  his  presence,  Vincent  offered  to 
the  bills  taxed,  and  that  Finch  objected,  although  much  pressed  by  Vincent  to  tSl 
the  taxation.   Mr.  Finch  has  distinctly  denied  the  statement  of  Pell,  and  has  >«t 
that  he  did  not  know  of  the  order  for  taxation  till  he  was  informed  of  it 
Williams,  some  time  after  the  account  was  settled. 

On  consideration  of  all  the  evidence,  it  appears  to  me  much  less  probable  t 
Vincent,  Sherwood,  and  Pell  sbould  have  committed  direct  perjury,  than  that  R4 
who  was  not  a  professional  man,  should  in  some  way  have  mistaken  the  nature  of 
communication  which  he  received ;  and  I  tJiink  that,  upon  t^e  evidence,  I  mnstt 
sider  that  Mr.  f^Qch,  the  agent  of  Captain  Drake  in  this  matter,  was,  before  the  I 
of  January  1840,  informed  that  there  was  an  order  to  tax  t^e  biUs  in  the  sm^ 
that  he  objected  to  have  them  taxed,  but  desired  rather  to  have  t^e  abatement 
he  obtained  without  taxation. 

With  respect  to  the  delivery  of  the  other  bills,  there  is  also'  a  conflict  of  e 
but,  on  the  whole,  I  think  the  evidence  shews  that  they  were  sent  to  Captain 
some  time  before  the  meeting  to  settle  the  account.   It  appearing,  therefore,  thst 
account  -had  been  previously  delivered  to  Captain  Drake — ^t^t  hu  attention  lad  ^ 
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■mowljr  dinttod  to  the  itonu — [4tQ  febat  tiierewM  ttd  prenan  on  the  ot 
Euper  &  P.  Jones,  vho  had,  indeed,  in  their  habda,  money  more-  than  enoogh  to 
p^thair  denund-^that  the  sottlement  was  (a>  in  that  Btate  of  things  was  to  he 
Bpeeted)  urged  on  by  Captain  Dnbe— that  he  had  the  billB  of  eosts  in  his  posses- 
aoB  an  ample  tine  before  hand — that  be  might  have  had  them  all  taxed,  those  in  the 
■its  noder  tbe  order,  the  others  upon  application  to  the  Court — ^that  he  applied 
Israod  obtained  an  abatement  of  £163  in  a  negotiation  through  his  agent,  vho,  in 
ibe  course  of  it  waived  the  taxation — ^it  appears  to  me  that  there  was  no  surprise  or 
Inad  practised  upon  him  in  the  settlement,  and  that  be  cannot  now  be  entitled  to 
uatioD,  or  to  any  aooount,  unless  it  should  appear  that  tbe  overcbargea  are  in  tbem- 
■Ins  so  extravagant  and  improper  as,  under  the  eircumstances,  to  be  considered 
landolent,  or  unless  tbe  ofaarge-of  X76,  stated  to  be  a  probable  amount  only,  should 
Mcuisidered  to  aShct  the  ohuaoter  of  tAe  aooount  as  a  settled  aooount. 

As  to  die  orerehargei^  I  have  not  aafy  considered  the  sereral  items  complained  of, 
■t  have  also  obtained  the  assistance  of  an  «cperiMiced  elerk  in  Court  in  examining  all 
fes  bills  which  were  brought  into  the  account.  There  are  overcharges,  but  none  such 
■  can,  with  any  propriety,  be  deemed  frandulent ;  and  upon  a  carenil  examination  of 
ht  bills,  it  appears  that  the  sums  overcharged,  together  with  the  sums  charged  in 
bnu  which  are  questionable,  do  not,  in  the  whole,  amount  to  the  sum  of  £1 83,  which 
MasvB.  Harper  ft  Parry  Jones  volantarily  ag^ned  to  dednct  from  the  amount  of 
Irn'r  bills. 

The  item  of  £76  is  ex[x«flsed  in  terms  which  shew  that,  at  the  time  when  the 
Moont  was  a^ed,  it  was  not  deemed  by  tbe  parties  that  all  transactions  between 
han  ifMS}  wen  finally  closed ;  but  the  same  was  retained,  by  consent,  to  answer 
IBrtiouar  oosts  noticed  in  the  item  stating  the  retainer :  and  under  tiie  cnreomstances 
if  this  ease^  and  eonsidering  that  the  amount  was  settled  in  this  way,  beoause  is£  the 
■gent  nqoeat  ot  Captain  Drake,  I  think  that  the  aooount  cannot  be  considered 
■iottlsd  with  reference  to  anything  but  the  sum  of  £70. 

Messrs.  Harper  &  Parry  Jones  may  be  required  to  deliver  tfaeir  bills  of  costs  for 
iKatning  tbe  Master's  report,  and  the  other  matters  for  whioh  credit  for  tbe  sum  of 
t75  was  taken  in  the  account,  and  such  bill  may  be  taxed  under  the  decree ;  and  the 
insent  petition  is  dismissed,  with  costs. 

On  the  petitions  of  Mrs.  Drake  and  of  Mr.  Lloyd,  her  executor, 
I  Thx  Mastkr  of  tux  Rolls  afterwards  delivered  the  following  judgment :— -The 
M  ol  these  petitions  prays,  that  Messrs.  Harper  ft  Pury  Jones  may  pay  certain 

Eof  money  alleged  to  be  due  from  them :  that  an  account  may  be  taken  of  ail 
of  money  received  by  diem  on  aooount  of  Mrs.  Drake,  and  of  their  application 
if:  that  Mr.  Harper  and  Messrs.  Harper  ft  Varry  Jones  may  deliver  oertun 
Hi  of  ouete,  and  that  such  bills  may  be  taxed :  that  the  amount  wfaieh  shall  he  found 
H  may  be  paid,  and  that  Messrs.  Harper  ft  Pany  Jones  may  deKver  up  all  books 
idjpapers  belonging  to  the  Petitioner. 

The  aeoond  petition  is  presented  by  tbe  executor  of  Mr^.  Drake,  and  prays  the 
Msfit  of  the  former  [446]  petition,  and  that  two  other  bills  of  costs  may  be 
kxed. 

I'  It  appears  that  Mrs.  Drake  for  some  years  employed  Mr.  Harper  as  her  solicitor, 
iad  that  she  afterwards  employed  Messrs,  Harper  &  Parry  Jones  in  that  character, 
faring  the  em^oyment,  several  sums  of  money  had  been  received  and  paid  for  Mrs. 
hake,  by  Mr.  Harper  alone,  and  also  by  Harper  ft  Parry  Jones ;  and  accounts  had 

fefranl  time  to  time,  delivered,  comprising  statements  of  the  monies  received  and 
and  also  at  the  chaiges  for  bosiness  don&  In  June  1839  a  deicree  was  pro- 
■omwed,  nnder  which  Mn.  Drake  became  entitied  to  receive  £187,  19s.  7d.,  and  in 
ionst  1840  she  exeeoted  a  power  of  att(nney  to  enable  the  London  agent  ct  Harper 
fc  Parry  Jones  to  receive  it.  This  money  was  accordingly  received.  She  wished 
b  have  the  money  paid  to  her,  and  Harper  ft  Parry  Jones  claiming  a  bill  of  costs 
ttMmnting  to  £47,  l&s.  lOd.,  she  did  not  dispute  that,  but  desired  to  have  the  balance 
|E  £140,  Is.  9d.  paid  to  her.  Mr.  Harper  having  expressed  his  willingness  to  pay  it, 
implication  was  made  to  their  agents.  Upon  this  application  objections  were  made, 
IM  Mrs.  Drake,  being  very  naturally  dissatisfied,  employed  another  solicitor,  who, 
lAng  to  obtain  the  only  sum  then  chiimed,  «tamined  tfhe  former  acooonts  of  Harper 
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And  of  Harper  Sc  Parry  Jones ;  and  in  tiie  result  presented  this  petation,  desiring  to 
have  all  the  acoouuts  taken,  and  all  the  bills  taxed. 

It  waa  objected  to  the  petition,  in  the  first  instance,  that  it  was  mnltifarioai,  is 
praying  relief  against  Harper  separately,  and  ^so  against  Harper  &  Party  Jom 
jointly ;  but  it  not  appearing  to  me  that  under  the  cireumstanees  the  obje^oa  wm 
valid,  evidence  was  £447]  gone  into  upon  the  merits,  and  it  appear*  that  five  sevmi 
aocounts  had  been  aellverod  to  Mrs.  Drake  br  Mr.  Harper,  aud  tihree  by  Haiper  li 
Parry  Jones.  The  aoooonts  marked  widt  the  letters  A  to  E  u«  Hr.  Hijpa'i 
account^  the  aoeounts  marked  wiUi  the  letters  F  to  H  are  the  aooounts  ct  Harpor  k 
Parry  Jones.  At  the  time  when  the  petitions  were  heard,  I  stated  my  opinioi  tint 
the  acoountfi  subsequent  to  F  should  be  investigated,  and  the  bills  oi  costs  then 
referred  to  taxed.  The  questions  reserved  arise  upon  Mr.  Harper's  accounts,  and  Un 
first  account  delivered  by  Harper  &  Parry  Jones.  Mr.  Harper  alleges,  that  all  W 
accounts  were  examined  and  settled  by  Mrs.  Drake  after  due  consideration,  and  Ui 
affidavit  having  been  sworn  and  filed  after  the  death  of  Mrs.  Drake,  has  not  bM 
answered ;  so  tnat  the  circumstances  under  which  the  alleged  settlement  took 
rest  entirely  upon  his  statement.  Upon  the  first  account  which  is  marked 
balance  of  £94,  5s.  Id.  araeared  to  be  due  to  Mr.  Harper;  Mrs.  Drake  was 
for  costs  to  a  considerable  amount^  and  the  amount  of  those  bills  id  ooeta  was 
by  her  against  the  testator's  estate.  Mr.  Harper  says  that  the  trills  thflmsdves 
carefully  gone  through  by  the  Master,  and  thereupon  the  ooets  were  allowed  to ' 
the  sui^  and  in  1836  she  took  from  Mr.  Harp«-  a  receipt  for  the  balanoe  lupf 
to  be  due  to  him ;  and  at  this  time  no  specific  error  in  any  of  tiie  IhUb  OMqiciied 
those  aooounts  is  allied ;  and  under  such  drcumatanoea,  it  does  not  ^qiear  to  nw  ' 
the  account  ought  to  m  disturbed. 

The  second  account^  B,  was  delivered  in  the  year  1834.  In  it  Mrs.  Drake  ii 
charged  with  the  amount  of  any  bill  of  costs,  uid  t^e  balanoe  of  £158,  198. 2d. 
then  paid  to  her ;  and  no  specific  error  being  alleged,  [448]  I  am  of  opinion  thit 
account  on^^t  not  to  be  disturbed. 

The  third  account,  C,  was  delivered  in  the  mouth  of  December  1835,  and 
Harper  in  his  a&lavit  states,  that  in  tiiis  account  tiiere  we  oontained  by  n 
three  items  of        7s.,  £6,  88.  lOd.,  and  £5,  98.  8d.,  whieh  had  been  pre' 
(rfiai;ged  to  Mrs.  Ihvke.   The  relatim  <rf  at^tw  and  client  oontinaed  brtweoD 
Harper  and  Bin.  Drake.  When  tiia  account  was  delivered,  Mrs.  Drake  hanng 
opportunity  of  examining  it,  there  were  three  overchar^  amountang  togetlur 
£16,  5s.  6d.  to  her  prejudice,  and  yet  she  signed  it.   The  item  of  £4,  7a.  is  distiBa 
complained  of  by  the  petition  as  an  overcharge,  and  althoun^  Mr.  Harper  stato^  ' 
in  the  subsequent  account  between  Mrs.  Drake  and  Haiper  &  P.  Jones,  Mrs.  " 
has  credit  for  the  several  items  so  erroneously  charged,  yet  it  does  not  appear 
that  this  voluntaiT  offer,  subsequently  made  by.  Mr.  Harper,  or  Harper  & 
Jones,  can  entitle  Mr.  Harpw  to  consider  the  account  as  finally  settled  at  the 
It  is  now  dear  that  the  sum  of  £44,  which  Mr.  Harper  claimed  to  be  due  to  hi 
the  balance  of  this  aocounts  was^  in  {aet^  not  dne^  but  wu  an  ovwduug^  by  Ike 
of  £16,  6b.  6d.  at  the  least. 

The  next  aoooont,  D,  oommeneea  with  the  Mnmeoos  balanoe  U  £44,  and 
with  a  sum  retained  hy  Mr.  Ehrper  towards  hia  loU  wid  atampa,  and  I  tMnk 
cannot  be  oonsidered  as  an  account  finally  settled.   And  with  respect  to  the ; 
S,  the  last  between  Mr.  Harper  and  Mrs.  Drake,  the  two  last  items  are  a  sum 
retained  towards  a  bill,  and  a  sum  of  £57,  Ite.  3^  retained  to  pay  Mr.  F: 
Drake's  debts,  [448]  and  it  does  not  a|qpear  to  me  that  this  can  oe  oonadend 
finally  settled.  ( 

The  next  account,  in  order  of  time,  is  the  first  between  Mrs.  Drake  and  Hup* 
&  Parry  Jones.  It  appears  to  have  been  aettled  and  signed  in  March  or  Afxil  1^ 
the  balanoe  appearing  on  the  account  was  paid  to  Mrs.  Drd» ;  and  it  beingdueortni 
that  two  sums  of  £31,  Ss.  7d.  and  £15  were  erroneously  ohaiged,  those  sumi 
paid  to  Mrs.  Drake,  in  addition  to  the  appuvnt  balanoe;  and  it  being  " 
Bw<nii  that  each  and  every  of  the  trills  ai  costs  menti<uied  in  tiua  aooount  was 
to  Mrs.  Diafce^  and  no  error  in  them  being  specified,  I  think  that  the  aofiomit 
be  oonaidered  as  finally  aettied.   The  suhaeqaent  aoooonta  vppaar  to  me  to  he 
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Brfff  ft  to  the  Muter  to  tax  Mr.  Harpei's  billB  of  mts  subsequent  to  those  com- 
I  in  uconot  A,  and  to  take  an  aocount  of  his  receipts  uid  payments  on  aocoant 
.  iHke,  not  disturbine  the  accounts  A  and  B. 
refer  it  to  the  Master  to  tax  the  bills  of  costs  of  Harper  &  P.  Jones 
at  to  those  mentioned  in  account  F,  and  to  take  an  account  of  the  receipts 
ptyments  of  Huper  &  Parry  Jones  on  her  aooount,  not  disturbing  the 
sF. 

[tfO]  Robinson  v.  Hunt.  Nov.  IS,  16,  17,  1841. 

I  of  SD  snanity  to  A.  and  B.,  and  to  tlie  surriTor  for  life ;  and  if  A.  should 
lu;  "children/'  then  to  be  equally  dirided  between  them ;  but  if  A.  should 
["widumt  lawful  issue,"  then  to  A.  and  his  heirs  for  ever.   Held,  that  the 
1  of  A  Uxk  abeolute  interests  in  a  perpetual  annuity. 

testator,  by  his  will,  bequeathed  to  his  brother  Samuel  Hunt  an  annuity  of 
;lo  be  paid  by  two  half-yearly  annuities  of  £50  each,  and  after  his  decease  he 
the  same  annuity  to  Catherine  Hunt,  the  testator's  sister-in-law,  and 
IHuDt,  the  testator's  nephew,  to  be  equally  divided  between  them  during  their 
res,  and  to  the  survivor  of  them ;  and  he  l^en  "  charged  his  estate  (excepting 
I  land  in  his  will  desonbed)  for  the  due  payment  of  the  said  annuities  of  £50 
e  the  5th  day  of  April  and  l(teh  day  of  October  in  every  year  after  his  decease 
j'tlttir  lives,  or  the  life  of  the  longest  liver  of  them,  his  said  brother,  his  wife, 
|ifoneaid,  and  in  ease  of  non-payment,  thirty  days  after  the  said  annuity  should 
I  properly  demanded,  he  aotmorised  his  said  brother,  during  his  life,  to  seize 
1  ettat^  and  to  receive  the  rents  and  profits  until  he  should  be  paid  the  said 
r;  and  also,  after  his  decease,  the  same  power  and  authority  to  his  said  sister- 
i  or  his  nephew,  during  their  joint  lives,  or  the  longest  liver  during  his  life." 
"^r  then  expressed  himself  as  follows  : — "  And  if  my  said  nephew  should 
dtUdren  lawfully  begotten,  then  the  said  annuity  to  be  equally  divided 
I  them ;  but  if  only  one  child,  then  that  child  to  receive  the  said  annuity ;  but 
'])hew  aforesaid  should  die  without  usue  lawfully  begotten,  then  I  wdl  and 
<  the  said  annuity  of  £100,  to  be  paid  as  aforesaid,  should  be  given  to  my 
\m  Westley,  and  to  his  heirs  for  ever." 
,  Samnel  Hnnta  Samuel  Hunt  the  younger,  and  Catherine  Hunt  were  all 
flatter  being  the  last  survivor.  There  were  several  children  of  Samuel  Hunt 
r,  and  die  question  was,  what  interest  they  took  in  the  annuity  of  £100. 
aberton,  Mr.  Eindersley,  Mr.  Bichner,  and  Mr.  F.  Calvert,  for  the  several 

I  Macter  op  the  Roli^  said,  the  only  doubt  seemed  to  be,  whether  the  parent 
'  I  nature  of  an  estate  tail ;  but  he  reserved  judgment. 
t-17.  Thb  Master  of  the  Rolls  said,  that  the  decisions  did  not  appear  to 
I ;  but  he  thought  in  this  case  that  the  word  "  issue  "  ought  to  be  reaa  "  such 
ining  "  children,"  and  that  the  children  took  absolute  interests  in  a  perpetual 
:       a  year.  (See  TweeiaU  t.  Tmedak,  10  Sim.  463,  and  BUwia  t.  SoberU^ 
[481,  and  Cr.  &  Ph.  274.) 

L— -Declare  the  children  of  Samuel  Hunt,  the  son,  "entitled  or  acquired 
rests  in  perpetuity,  in  equal  shares,  as  tenants  in  common,  to  or  in  Uie 
[£100  bequeathed  by  the  will  of  Charles  Hont,  the  testator." 

[403]   Perby  v.  Walker.   (Ex  reUUume.)   Nov.  18,  1841. 

k  A  pauper's  nofeioe  of  motion  should  be  signed  by  his  clerk  in  Court. 

opened  a  motion  on  behalf  of  a  party  suing  in  fomd  pav^pem. 
abwton,  eotUrikf  objected  .that  the  motion  had  not  been  signed  by  the 
rk  in  Court :  Ctardinter  r.  (17  Yes.  387). 
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Thk  Mastsb  of  the  Bolu  raffirred  to  Ptrry  v.  Walker  (2  Keen,  693). 

Mr.  Glasse,  as  amiciu  Cwice,  stated  that  in  a  recent  ease  of  Baxter  fUdur  ^ 
YicfrOhancellor  of  England  had  not  followed  that  dedsicHi,  and  that  in  &  sahswimt 
case  of  Empringham  v.  Short  (July  23,  1841)  before  the  Lord  Chaneellor,  fail  Lorai% 
had  restored  the  old  rule. 

The  Master  of  the  Boua  [Lord  Langdatel  said  that^  on  the  framer  oooaaKw,  he 
had  acted  oo  a  certificate  received  from  the  Six  Clerks'  Office.  He  was,  howenr,^ 
that  the  Lord  ChanoeUor  had  thought  fit  to  revive  the  old  practice,  which  he  was  nov 
bound  to  act  on. 

Note. — Knee  the  abolition  of  the  Six  Clerks  the  solicitor  of  a  pauper  matt  mi 
the  notices  of  motion ;  bat  if  the  puiper  proceeds  in  person,  the  aign&tore  of  m 
pauper         seems  now  soffioienb   (16th  Graneral  Order,  October  1842.   See  Orda« 

Can.  212.) 

[458]  The  Attobnet-Obnebal  v.  The  South  Sea  Company.  JVor.  17, 18, 18fl 

[See  In  re  Mason's  OrphoMtgs  [1896],  1  Ch.  60,  696.] 

Lease  for  999  years  of  eharity  property,  at  a  fixed  rent^  upheld,  the  amageiM 

appearing  free  from  fraud,  mo  for  tiie  benefit  of  the  charity. 
In  a  proper  case,  charity  tnutees  have  the  power  of  alienating  the  diarity  proper^. 

The  object  of  this  information  was  to  set  aside  a  lease  erf  charity  property,  w] 
had  been  granted  for  a  term  of  999  yean^  at  a  fixed  rent  of  £49. 

By  an  indenture  dated  in  1667,  Itfargaret  TaylOT  conveyed  to  Matthew  Smalbra 
and  other  parishioners  trf  the  parish  of  St  Martin  Outwioh,  in  the  C^ty  of  LukIod,  i 
their  heirs,  "eight  messuages,  with  a  tenement,  coal-hole,  and  premises,  situate 
Hammond's  Alley,  in  or  neiir  Bishopsgate  Street,  in  that  parish,  to  be  reoeiTsd 
the  churchwardens,  and  applied,  with  the  advice  and  afuistance  of  tiie  parson  i 
ancientB  of  the  parish  who  should  have  borne  the  office  of  churchwarden,  upon 
charitable  trusts,  for  the  benefit  of  the  poor  of  tiie  pariah.;  ukl  aa  to  some  small 
sums  for  two  sermons  to  be  ^n^ached  yearly. 

^  an  indenture  dated  in  1726,  the  churchwardens,  parson,  and  several  od 
perscms,  being  parishioners  and  trustees,  in  consideration  ci  £136  paid  them,  dsr^'^ 
the  property  to  the  South  Sea  Company,  for  9|99  yesn,  at  a  dear  yearly  rent  of 
with  liberty  to  puU  down  the  buildings  and  erect  new  ones.  The  leaae  emitaii 
covenfuit,  on  the  part  of  the  leasees,  to  keep  tiie  boildinga  to  be  erected  theren 
repair. 

It  appeared  that  the  rooperty  was,  at  the  time  of  making  the' lease,  let  to  q 
tenants  at  small  rents,  wnich,  together,  amounted  to  about  £77  a  year;  but  it  ^ 
proved  by  the  parish  books,  that  »ie  expenses  for  [464]  repairs,  rates,  &c.,  ^aid  If 
landlords,  were  such  as  to  reduce  the  average  cit  t£e  net  rents  received  during  tkt 
previous  years  to  the  sum  of  £24,  7s. 

'  After  obtaininK  the  lease,  the  old  houses  were  pulled  down,  and  part  (tf 
Sea  House  and  other  valuable  buildings  were  erected  on  the  site. 

The  particulars  of  this  case  being  certified  by  the  Charity  Commissioners  under' 
59  O.  3,  c  81,  this  information  was  iiled  in  1830,  against  the  South  Sea  Coop 
and  other  persons  alleged  to  be  in  possession  of  the  property ;  it  submitted,  that 
lease  ought  to  be  set  aside,  and  that  the  fuU  rent  ought  to  be  accounted  Sor 
charged,  that  the  rent  in  1725  was  sreater  tihan  £46  a  year,  anA  that  even  if 
reserved  rent  was  tbe  full  value  of  the  premises,  the  lease  was  a  very  iimfforidi 
lease,  by  reason  of  the  length  of  time  for  which  the  same  was  granted.  It  disq 
^so,  that  it  was  a  fraud  and  breach  of  trust  on  the  part  of  the  trustees,  and  it  pc^ 
that  the  lease  might  be  delivered  up  to  be  cancelled,  and  tiiat  tho  Defendants  i 
account  for  a  fair  rent. 

The  Defendants  insisted  on  the  validity  of  the  lease,  and  stated,  that  so  fsr 
being  improvident  and  improper,  the  arrangranent  was  beneficial  and  advantip 
to  the  charity ;  that  tJie  fH^mises  itvn  at  tiie  time  in  a  ruinoua  and  dilapHaM 
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•od  vera  ntoate  in  m  obscure  alley,  baviDg  no  thorougUare  or  frontage  to  aoj 
prindpil  street,  and  that  it  afforded  no  prospect  of  improvement 

At  the  heiuing  the  parish  books  were  produced,  from  which  it  appeared,  that 
sererai  meetings  of  the  rector,  ohurchwardens,  and  paridbionen  had  taken  place 
kfr{466}-tveen  the  years  1720  and  1725,  for  the  purpose  of  considering  the  best  mode 
fli  diiposiiig  of  the  charity  property. 

One  was  held  in  June  1720  "to  hear  the  proposal  of  -a  Mr.  Carpenter  to  build 
wpua  the  estate,  who  promised  to  give  his  projKMM  in  writii^  within  fourteea  days." 
Amthsr  was  held  in  Ootober  following  to  eoosider  whe^er  it  was  for  the  interest  of 
(he  parish  to  let  the  groand  and  hooses  on  leas^  and  if  so,  what  price  to  set  thereon, 
lod  ior  what  term  of  years ;  when  it  was  agreed  to  make  an  offer  to  Mr.  Gore  to  let 
i  by  lease  for  sixty-one  yeuv,  be  building  thereon  to  the  value  of  j£1500  and  upward^ 
be  paying  ^35  per  annum  elear  of  idl  tuce^  provided  Mr.  Oore  returned  his  answw 
io  two  months. 

Mr.  Qore  having  given  no  answOT,  and  the  houses  bein^  very  much  out  of  repair, 
tconunittee  was  af^inted  in  March  following,  for  arraogmg  with  workmen  to  put 
fee  bouses  into  repair  in  December  1721. 

What  became  of  this  (HOposal  did  not  appear,  but  another  meeting  took  phuse  on 
iks  11th  of  March  1724,  at  which,  as  it  ajppeared  from  the  parish  books,  "  Mr.  Gore 
nqoiinted  the  vestiy  Uiat  he  had  some  discourse  witii  a  oommittee  oi  the  South  Sea 
!!nnpiny,  about  taking  a  lease  of  the  parish  bouses  and  ground  in  Hammond's  Alley, 
nd  uiat  tile  South  Sea  Company  had  made  the  foUowii^  offer  to  the  parish : — ^First, 

0  tske  a  lease  of  all  the  premises,  at  the  yearly  rent  of  £4&  per  annum,  to  be  paid 
lesr  of  all  taxes  and  deductions  whatsoever  now  due  or  hereafter  to  be  laid  on  tJie 
demises ;  second,  the  lease  to  be  for  the  term  of  999  years ;  third,  the  rent  to  be 
■id  half-yearly  ;  fourth,  to  commence  from  Lady  Day  1725.  It  was  resolved  n,  d.e. 
|at  the  vestry  [466]  agreed  to  the  said  proposals ;  and  that  Mr.  Gore,  Mr.  Bedle, 
Ir.  Martin,  Mr.  Knight,  and  Mr.  Nichols,  or  any  three  of  thetn  be  desired  to  attend 
*d  conclude  this  affair."   It  also  appeared  from  the  books  that  on  the  10th  of  April 

new  trustees  of  the  property  were  appointed,  and  it  was  agreed,  "  that  the  said 
jwr  tmsteea  with  the  ohurefawardens  should  forthwith  grant  a  lease  of  the  said  estate 
pthe  South  Sea  CtHmpanyt  pursuant  to  the  agreement  propowd  and  agreed  on  at  tiie 
MTestry." 

Hr,  Turner  and  Mr,  Blunl^  in  support  of  the  information,  contended  that  the 
pne  in  question  amounted  to  asx  absolute  alienation  of  the  property,  and  could 
IK  oa  any  principle,  be  supported.  They  aslnd  tiiat  it  might  be  set  aside  without 
kiiiDg  any  allowance  to  the  Defendants  for  their  expenditure  on  the  charity  land. 

AUoTMifOmaral  v.  Qrem  (6  Yes.  45L),  AUomey-General  v.  0«m  (10  Ves.  555), 
itkniiaf-Gmeral  v.  BreUmgham  (3  Beavan,  91). 

!>  Ux.  Tinney,  Mr.  Lovat,  and  Mr.  Bosanquet,  for  the  South  Sea  Company,  insisted 
p  the  validity  of  the  lease,  contending  that  there  was  no  law  or  rule  of  this  Court 
^eh  prevented  the  absolute  alienation  of  charity  pronerty,  (wovided  it  were  bme- 
piiL  That  here  the  arrangement  was  fsir  and  open,  ana  me  from  ^1  fraud,  and  was 
iond  to  be  one  most  benefit  to  the  charity. 

\  That  if  the  lease  were  set  aside,  allowance  ou^t  to  be  made  by  tiie  charitv  to  the 
Uendants  for  their  permanent  and  lasting  expenditure  od  the  property,  whiek  would 
%  manifestly  deBtmctive  of  the  diarity. 

[  [4ff7]  AUomey-Qetmal  v.  Swigerford  (8  Bligh.  437,  and  2  CI  &  F.  357),  Attonuy- 
Uenl  V.  Crou  (3  Mer.  540),  and  Attometf-GentreU  v.  ff^euren  (2  Swao.  302). 
Mr.  Pemberton  and  Mr.  J.  Bussell,  for  the  executors  of  Mr.  Mellish. 

1  Mr.  Lk)yd  ai^  Mr.  Bayler,  for  tiie  Defendant  Irving. 

Mr.  K^ersley  and  Mr.  &,  D.  Thompson,  tm  the  Irafeodaiit  Simpsoo. 
Mr.  Tomer,  in  reply. 

Tek  Mastir  thb  Bolu  said,  he  must  oarefoUy  kxdc  over  the  admissions 
tkn  he  decided  tiie  oaae.^ 

Aot.  18.  Thb  Master  of  the  Rolls  [Lord  Langdalel  The  object  of  this 
tfonnation  is  to  setai^e  a  lease  granted  by  the  trustees  of  a  cnarity  to  tiie  South  Sea 
Sumuuiy. 

Ilw  lease,  being  for  a  term  of  999  years  at  a  fixed  rent  ai  £46  a  year,  is  admitted 
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to  be  an  alienation  of  the  property ;  and  it  is  contended  in  supfwrt  of  the  information 
that  in  this  Court  it  oumt  to  lie  considered  as  void,  if  not  simply  because  it  ii  a 
aUenation,  jet  because  it  is  an  alienation  for  want  of  snffi(aent  considentaoB,  ud 
injurious  to  the  charity. 

It  is  the  dut^  of  the  teiistees  of  a  charity  so  to  numage  and  dispoee  at  the  fvqwr^ 
intrusted  to  tfaem,  as  may  best  promote  and  maintain  the  ofaaritude  poiposM  of  ni 
founder. 

[458]  It  is  plain  that,  in  ordinary  cases,  a  most  important  part  of  this  duty  ii  ti 
preserve  the  property ;  but  it  may  happen,  that  the  purposes  of  the  charity  mj  bi 
best  sustained  and  promoted  by  alienating  the  specific  property.  The  law  bu  mt 
forbidden  the  ^alienation,  and  this  Court,  upon  various  occasion^  with  a  Tier  li 
promote  the  p^manent  interests  of  charities,  has  not  thought  it  neoeeeary  to  pmenj 
the  property  in  specie,  but  has  sanctioned  its  alienation.  J 

That  which  the  Court  might  have  done,  upon  its  own  conaiderataoo  of  what  vodi 
have  been  beneficial  to  the  charity,  might  have  been  done  by  trustees,  upon  tiieir  01 
authority,  in  ^e  ezerdse  of  their  Ic^  powers ;  and  however  imprudent  it  may  bu 
been  in  trustees  to  take  so  great  a  risk  upon  themselves,  and  in  otho*  partiei 
contract  with  them  and  take  conveyances  from  tUem  under  such  circomstances;  j 
if  upon  consideration  it  should  appear  upon  subsequent  investigation,  that  I 
transaction  was  fair  and  beneficial  to  the  charity  at  the  time,  it  does  not  appear  to 
the  duty  of  the  Court  to  set  it  aside,  merely  because  circumstances  have  occurred, 
which,  at  the  time  of  inquiry  and  after  the  lapse  of  many  years,  it  may  be  taygn 
that  a  greater  revenue  might  have  been  derived  from  the  specific  propwty,  than  fai 
the  property  substituted  on  the  alienation  complained  of. 

The  Court  must  consider  the  original  fairness  and  prudence  of  the  transai^iHL 

There  is  necessarily  a  great  difference  between  l^e  dealing  of  an  individual  11 
his  own  property,  and  the  dealing  of  a  trustee  with  tnwt  |nx>per1<y.  The  tevoM 
not  permitted  to  act  as  he  pleases,  or  upon  his  own  view  of  what  is  best :  he  is  a 
act  as  to  be  always  ^469]  prepared  to  shew  to  the  satisfeotion  of  a  Court  of  Eqs 
that  he  has  acted  fairly  and  prudently  in  the  administration  of  the  trust,  and  for 
benefit  of  the  cestui  $ue  trusts.  The  difficulty  of  doing  this  after  a  great  topse  of  1 
is  obvious ;  but  if  the  difficulty  is  overcome,  the  trustees  and  those  dealing  with  t& 
are  not  to  be  charged  as  in  the  case  of  breach  of  trust,  merely  because  there  wu 
alienation  of  the  specific  property  comprised  in  the  trust. 

In  this  case,  the  circumstances  only  appear  from  certain  entries  in  the  booksof 
vestiT ;  and  having  carefully  examined  them,  I  am  of  opinion  that  there  wu 
fraudulent  contrivance.    It  appears  that  the  subject  was  discussed  publicly,  ooti 
before  tiie  trustees,  but  before  the  cler^man  and  parishioners,  who,  froni  1 
position,  were  best  qualified  to  consider  what  was  most  beneficial  to  teust:-H 
the  mode  of  managing  with  the  propfflty  was  frequently  discuased,  and  tbift 
present  one  was  not  adopted  until  the  others  had  all  failed ;  nothing  like  ftad 
therefore  be  imputed  :  tne  property  was-  of  a  nature  likely  to  procraoe  eonsidH 
difficulty  in  the  receipt  of  rent ;  the  tenements  were  small,  and  the  renta ' 
irregularly  received,  there  being  instances  of  three  or  four  years'  arrears,  so  tfl 
stesSy  rental  for  the  charity  could  not  be  relied  on,  and  a  considerable  oatl^ra 
repairs  had  become  necessary.    In  addition  to  this  the  dear  rents  received  for 
years  before  the  transaction  were  greatly  less  than  the  rent  obtained.  •■ 

Taking  into  considerataon  the  nature  of  the  property,  the  difficulty  in  eoUectiiM 
rents,  the  outlay  which  had  become  necessary,  and  the  other  circumstaooes 
case,  I  think  it  m^  be  reasonably  inferred  that  a  greater  income  was  secured  td 
charity  than  any  £460]  ever  received,  or  likely  to  be  received ;  andf  on  the  vfl 
without  saying  that  the  evidence  is  strong  I  think  I  must  conelude  that  the  Kim 
ment  was  prudent  and  ben^oial  to  tiie  charity.  1 

U  I  thoQ^t  it  likely  that  further  evidence  or  information  oould  be  pToduon 
should  be  disposed  to  direct  an  inquiry  before  the  Master ;  but  as  that  ia  unproM 
I  think  there  is  enough  to  warrant  roe  in  saying  that  transaetion  was  bmflM 
and  the  information  must  therefore  be  dismissedl  ' 
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[460]  King  v.  Bbyant.  Nov.  18, 19, 1841. 

[S.  a  sub  nom.  King  t.  EammeU,  11  L.  J.  Ch.  U ;  6  Jnr.  1062.] 

L  nmgk  omtawt  creditor  vho  bad  inBfeituted  and  proieouted  a  stdt  for  administea- 
UoD,  in  tin  Isce  of  infonnatioB  fumisbed  by  «ie  legal  peraonal  rqnwentatnre 
(whidi  tonied  out  to  be  eorrect),  that  there  wwe  no  assets  for  the  paymrait  of 
ample  emtnet  debts,  vas  Mderra  to  pay  the  costs  of  the  suit. 

This  ma  a  creditor's  suit,  instituted  by  the  Plaintiff  on  behalf  of  himself  and  all 
le  other  creditors  of  Mr.  Hamntett  against  the  Defendant,  hia  administratrix. 

The  intestate  was  indebted  to  tbe  Plaintiff  in  the  sum  -of  £i2,  and  to  one  Mrs. 
w}y  in  the  sum  of  ;£169,  both  being  debts  on  simple  contract.  The  Defendant, 
mevet,  being  pressed  by  Mrs.  Tredy,  gave  her  a  warrant  of  attorney  to  confess 
i^ent,  anaon  which  judgment  was  entered  up.  The  intestate  was  also  indebted 
i€0  for  rent,  and  his  assets  amounted  to  about  £200. 

The  Plaintiff  applied  to  the  Defendant  for  payment  of  his  debt,  and  was  informed 
her  that  the  assets  were  insufficient,  and  an  aooount  was  promised.  The  Plaintiff 
id  hii  bill,  and  the  Defendant  before  putting  in  her  answer,  remonstrated  with  the 
NDtiff  on  ^e  proceeding,  and  furnished  an  account,  shewing  the  de-[4611-ficiency 
tbe  assets  after  payment  of  tbe  rent  and  judgment  debt.  The  Plaintiff,  however, 
niited  in  prosecuting  his  suit,  and  compelled  the  Defendant  to  put  in  her  answer, 
which  she  made  the  same  statement.  The  Plaintiff  afterwards  obtained  an  order 
'pvment  of  a  sum  of  £91,  then  in  the  Defendant's  hands,  into  Court.  He  pro- 
Kd  to  obtain  a  decree,  and  had  the  accounts  taken  in  the  Master's  office.  The 
te  of  the  assets  turned  out  upon  the  Master's  report  as  represented  by  the 
fendaut^  so  that  there  appeared  to  be  no  fund  for  tlte  payment  of  simple  contract 
iitors. 

The  cause  came  on  for  further  directions  on  the  Master's  report,  which  found  no 
nee  doe  from  the  Defendant. 

Hr.  Kindersley  and  Mr.  Lewis  asked  for  the  costs  of  suit  out  of  the  fund  in  Court. 
Mi.  Pemberton  and  Mr.  Glasse  insisted,  that  tbe  Plaintiff,  having  rashly  prose- 
id  the  suit,  from  which  it  was  clear  from  the  beginning  that  he  could  obtain  no 
kDtsge,  and  having  wholly  failed,  ought  to  pay  the  costs;  Barker  v.  Wardle 
iyl  &  K.  818),  Bhiett  v.  Jessqp  (Jacob,  240),  Anmymtnis  (4  Mad.  273),  Robinson  v. 
hff(l  Russ.  599),  were  cited. 

fsM  Master  of  the  Koli^  [Lord  Laugdale].  Where  a  creditor's  suit  is  properly 
menced  and  prosecuted  by  a  simple  contract  creditor,  and  the  assets  are  realized 
Ite  niif^  he  will  be  entitled  to  payment  of  his  costs,  although  the  estate  is  deficient 
file  payment  of  the  specialty  creditors.  {L&Amere  v.  Bn^ier,  1  Buss.  72 ;  XoribmS 
Sxtm,  2  M.  &  K.  320;  Barkar  v.  fFar^  2  M.  &  K.  818.)  Eveiy  creditor  has  a 
Q  r^t  to  have  asi  account  of  the  asseti^  but  it  does  not  follow  that  he  is  to  be 
Unified,  oat  of  the  assets  of  others,  against  every  espense  whidh  he  may  rashly 
fefodicioualy  incur. 

Here  the  suit  was  neither  properly  commenced  or  prosecuted.  The  Plaintiff  has 
fit  to  carry  it  on  in  the  face  of  information  as  to  the  state  of  the  assets  which 
Hd  out  to  be  perfectly  correct,  for  the  state  of  the  assets,  the  existence  of  the 
Mty  debt,  and  the  Mastei^s  report  are  not  now  questioned.  The  Plaintiff  has, 
■ore,  proceeded  at  his  own  peril,  and  the  representations  made  before  Buit,  and 
he  answer,  turning  out  to  be  perfectly  accurate,  he  must  pay  the  costs  of  the  suit. 
(Defenduit  naust  have  her  extra  costs  out  of  the  fund,  and  the  remainder  will 
to  the  jadgment  creditor. 


B.n.— U 
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[408]   Thx  Attornky-General  v.  P&eitman.   Nov.  16,  17,  21, 1841. 
[For  labsequent  proceedings,  see  8  Bear.  316 ;  19  Beav.  63%,]  j 

MiMter  of  an  ancient  hospital  held  liable  to  refund  fines,  vhich,  aooordiog  (o 
custom  of  hif  predecessors,  he  had  received  for  renewals  of  leases.  IMsmlu 
the  Court  in  limiting  the  enforcement  of  the  atriot  rights  of  charities  howiqgnli 

Bderenoe  to  the  Attcnm^-OeoenL 

By  a  deed,  dated  in  1244,  Simon  de  Boppell,  "gave,  granted,  uid  by  tha 
present  charter  confirmed,  in  pure  and  perpetual  alms  to  Grod  and  the  Blened  1 
and  to  the  Hospital  of  St.  John  the  Baptist  which  he  had  erected  in  his  oourtof  1 
for  the  perpetual  support  of  thirteen  poor  persons  as  well  in  bed  and  food 
clothing,  and  other  things  belonging  to  competent  food  and  cIotdiinA  and  ( 
chaplain  there  ministering  and  his  household,  all  his  land  which  he  had  in  tbe 
Mere  with  all  the  appurtenances  "  and  other  property  therein  described,  and  lie  " 
wid  granted  to  the  Bishop  of  Lincoln  and  his  succcssots,  the  right  of  patnma^  < 
said  Aosintal,  so  that  the  Bishop  of  Lincoln,  whosoever  he  was  for  the  tune  \ 
might  appoint  a  fit  chaplain  warden  of  the  said  hospital,  who  might  wear  any  rel 
ha^t  aooordiag  to  the  dispositaoa  of  the  said  bishop,  and  should  there  wdamt 
service  for  the  salvation  of  his  soul,  and  of  his  wtfe  Alice,  and  of  nis  fitlu 
mother,  toad  of  his  predecesscnr  and  sucoesson,  and  of  Hugh  his  son ; "  and  he 
*'  that  the  wuden  chaplain,  once  in  the  year,  should  render  an  aooount  to  1 
of  Lincoln  or  to  his  attorney,"  and  should  be  removed  "  if  he  should  not  oa 
himself  as  it  beseemed  him,  as  well  in  spiritual  as  temporal  matters  i "  and  in  e 
the  death  of  any  of  the  ^oor  persons,  others  were  to  oe  sufaetitated  liy  the  eh 
with  the  consent  of  the  bishop. 

For  a  long  series  of  years,  the  chaplain  wardens  had  been  in  the  habit  of  gn 
leases  of  the  property  at  a  rent  of  £32,  taking,  however,  large  fines  for  the  rei 
which  they  retained  for  their  own  benefit 

In  1817  the  then  Bishop  of  Lincoln  appointed  the  Defendant,  his  son,  to  be 
warden. 

In  1810  the  Defendant  renewed  the  lease  for  twmty-one  years,  reanring  th 
of  £32,  and  taking  a  fine  exceeding  £9000 ;  he  aubaequently,  in  the  yean  183 
1834,  again  renewed  the  lease  for  twenty-one  yeai^  taking  fines  of  £220 
£1742,  10s.,  and  which  he  retained  for  his  own  uae,  aocording  to  the  custom 
predecessors,  and  he  had  received  about  £750  for  timber. 

[464]  The  Defendant  out  of  the  annual  rent  of  £32  applied  £24  to  the  ose 
poorpersons,  and  retained  the  remainder. 

The  buildine  of  the  hospital  had  ceased  to  exists  and  it  appeared  that  no 
were  performedTby  the  Defendimt. 

The  property  ocmsisted  of  874  acres  of  tithe  free  land,  the  aiiniial  value  of 
was  adnutted  to  exceed  £120a 

The  ease  having  been  investigated  by  the  Cbari^  Commissi  oners  in  18! 
infonnatkm  was  ^ed  in  May  1839,  to  have  it  declared  that  the  Defendant  m 
entitled  to  the  whote  rents  b^ond  the  £24;  to  wrttahlish  tibe  charity  on  a- 
footing;  and  to  make  the  Defendant  aooonnt  for  his  reoeiptB  in  respect  of  d 
and  timber.  A  tnuiacript  book  oraktaining  a  copy  ol  the  diarter  wms  in  Uie  poi 
4^  the  dean  and  chapter,  whidi  they  refused  to  ptodooe  to  the  Charity  Commil 
without  the  assent  Pretymao,  which  he  refused  to  ^ve,  but  he  stated  by  his  i 
that  the  contents  were  well  known,  and  easily  aseertauied  from  other  souioes,  I 
material  advantage  wonld  have  renilted  bom  the  prodo^ifxi  of  the  copy. 

Mr.  Pemberton  and  Mr.  Kont^  for  the  Attoraey-Gmeral,  asked  that  the 
dant  mi^t  he  decreed  to  pay  the  amount  of  the  fines  and  timber  mmiey  il 
interest,  which  together  amounted  toabout£13,i00;  or  at  least,  that  he  mights 
to  the  charity  for  the  full  annual  value  <tf  the  pn^flrty  until  the  expratioo 
leata  in  18SS.   Hi^  farther  asked  that  Ftetymaa  m%ht  pay  the  ooets ;  and  tl 
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leu  ftod  chapter  [466]  might  not  have  ooebe,  on  the  ground  of  their  refusal  to  assist 
I  tlw  iDTestigation  of  the  niatter. 

Mr.  Eiodersley  and  Mr.  Loftus  Wigram,  for  the  Defenduit  Pretyman,  contended, 
kit  io  cases  oi  this  kind,  where  parties  had  erroneously  followed  the  practice  of  their 
mleeessor^  the  Court  was  inclined  to  act  leniently.  Brmkoood  SehoM  ease  (1  Myl.  & 
I  376X  AUomey-Qemeral  v.  CorporafiM  of  Exeter  (Jacobs  448),  Atiomey-Chneral  y. 
bBimf($  HyL  &  K.  647).  That  it  would  be  ruin  to  the  parties  to  make  them 
Amd  that,  which,  having  every  reason  to  believe  thdr  own,  they  had  spent ;  and 
Mt)  if  liable,  the  Court  or  the  Attorney-Oeneral  ought  under  tike  ciroumBtonoes  to 
ment  the  strict  rights  of  the  charity  from  being  enforced. 

They  argued  that,  under  the  stat.  32  H.  8,  c.  28,  the  masters  of  hospitalB  had  the 
Be  power  of  taking  fines  on  renewals  as  bishops. 

Mr.  Faber,  for  the  Bishop  of  Lincoln. 

Mr.  Barlow,  for  the  dean  and  chapter. 

Mr.  Pemberton,  in  re^y. 

T&i  ilAsnxR  OF  THE  KoLi£  [Lord  Langdale].  This  case  must,  in  a  great  degree, 
|Biid  on  the  conduct  of  the  Defendant :  1  will  (herrfore  read  his  answer,  in  oider 
utitfy  myself  on  that  p<nnt.  It  is  howerer  a  great  mistake  to  sj^yppoee  that  the 
nrt  has  any  discretaon  in  drtennining  t^e  right  of  a  charity.  The  discretion  is 
If  in  otmaiderins  how  fax  tiiat  right  [466]  is  to  oe  enf (weed.  These  sums  of  mone^, 
fond  all  donbt,  belong  to  the  charity  ;  but  whether  it  is  expedient  and  proper,  in 
I  exercise  of  that  discretion  to  which  Sir  Thomas  Plumer  adverted,  in  the  case 
ad,  and  to  which  discretion  I  have  myself  very  often  resorted  to  enforce  the  full 
[ht,  must,  in  this  as  in  all  these  cases,  be  the  subject  of  serious  consideration. 

I  have  always  considered,  that  where  a  party  has,  quite  innocently,  possessed 
inty  property  which  ought  to  have  been  applied  according  to  the  directions  of  the 
■t,  and  has  so  continual  for  a  number  of  years,  until  by  some  incidental  circum- 
■ee  he  has  been  apprised  of  the  erroneous  application,  if  he  then  comes  forward, 
]  gives  every  facility  to  the  futore  due  application  of  the  trust  money,  it  is  by  no 
pas  an  improper  exercise  of  the  discretaon  of  this  Court  to  save  him  as  much  as 
inble  from  a  by-gone  account  I  have  very  frequently  acted  on  that  principle, 
Ml  I  eomdder  for  the  benefit  of  charities  in  general ;  for  by  acting  on  that  principle, 
jKst  facility  has  been  afibrded  in  realizing  ^rity  property,  which  otherwise  might 
t  have  been  recovered  from  misapplication.  The  promptitude  of  the  Defendant  to 
kt  in  setting  the  matter  right,  is  an  important  element  to  be  considered  in  the 
Base  of  that  discretion ;  if  there  has  been  a  resistance  to  the  establishment  of  the 
|rt  or  a  concealment  of  the  evidence,  which  concealment  would  lead  to  the  presump- 
I  that  there  may  have  been  more  previous  knowledge  than  is  admitted,  it  becomes 
nicb  more  difficult  thing  to  give  to  a  Defendant  the  benefit  of  that  discretion. 
It  is  not  to  be  forgotten,  auo,  that  instances  have  occurred  in  oases  <^  this  descri^ 
I  in  which  the  Court,  however  hard  it  might  think  the  case,  has  not  thoiu^t  [407] 
lig^t  to  act  on  the  discretion  which  it  sometimes  thinks  fit  to  exerciK.  There  is  a 
I  in  which  Lord  Eldon  did  not  think  fit  to  exercise  it  himself  but  referred  the 
Mo'  to  the  Attomey-GSeneral,  and  in  that  manner  obtained  from  that  public  officer, 
•  was  ;»oeecuting  for  tiie  Crown,  the  benefit  of  his  opinion  upon  the  matter.  I 
I  read  over  this  answer,  and  see  what  ought  to  be  done  in  this  case. 
jilTor.  17.  The  Master  of  the  Rolls  said  he  had  examined  the  answer,  and  that 
ihoQgfat,  under  the  circumstances,  the  more  lenient  course  proposed  by  the  counsel 
i  the  information  might  be  pursued  in  this  case,  and  that  the  Defendant  ought  to 
idu^ed  with  the  rack  rent,  after  deducting  the  reserved  rent  of  £32  from  the 
tB  of  the  Commissioners'  report  down  to  the  expiration  of  the  leases. 
It  was  afterwards  found  that  the  amount  to  be  paid  by  the  Defendant  would, 
MdiQg  to  this  principle,  amount  to  so  considerable  a  sum,  that  the  Defendant 
lid  be  utterly  unable  to  pay  it,  and  the  case  was,  after  some,  not  very  hostile  dis- 
Irioo,  referred  to  the  oonsideration  of  the  Attomey-OeneraL  (See  Th4  Aftomejf- 
MnlT.  BreOm^m,  3  Beav.  91.) 
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[468]  Fains  v.  Htds.  Nov.  24,  26,  1841. 

A  testator  gave  a  lesacy  to  A.  in  the  event  of  B.  dying  unmarried,  but  apn 
express  ooudition  that  A.  sfaould  vithia  three  years  from  the  testator's  detth, 
to  the  executors  all  monies  due  from  him  to  the  testator.   Held,  tjiat  tbe : 

■  was  aubatantsally  perf(niiied  by  a  payment  after  the  expirati<w  of  the  three 
and  lAat  tbe  legacy  was  payame. 

In  this  case  the  testator,  by  his  will,  gave  the  income  <ii  his  rendnary 
Catherine  Fftine  during  her  life,  if  she  continued  unmarried.   If  she  married, 
her  only  an  annuity  m  £80,  and  gave  the  residue  of  his  estate  to  the  elu 

Thomas  Hyde  by  nis  wife  Hannah ;  but  in  case  Catherine  Paine  died  on 
(which  event  happened),  he  directed  bis  trustees  to  tnmsfer  sums  of  £600 
each  one  of  four  persons,  viz.,  John,  Edward,  Thomas,  and  George  Fowle;  but* 
of  the  death  of  either  of  them,  then  he  directed  tbe  trustees  *'  to  pay, 
transfer  the  said  legacy  of  him  so  dying,  unto  and  equally  amongst  sodk 
children  as  should  be  then  living,  when  and  so  soon  as  the  youngest  of  each 
should  attain  the  age  of  fonrtew  years ; "  and  to  pay,  assign,  ana  transfer  tbe 
of  his  estate  unto  such  person  as  Catherine  Paine  should  appoint,  and  in  d' 
appointment  (whioh  happened),  to  the  children  of  Thomas  Hyde  by  H* 
wue.  He  then  expressea  his  will  to  be,  "  that  the  l^^es  givm  to  Uiem, 
Edward,  Thomas,  and  George  Fowle,  were  given  to  them  saljedto  amdi^mi' 
cojidiHoiiy  that  they,  respectively,  and  their  respective  heirs,  executors,  and 
trators,  should,  within  uiree  years  next  after  his  the  testator's  decease,  well 
pay  or  cause  to  be  paid  unto  the  testator's  trustees  and  executors,  all  debts  or 
money  as  should  or  might  be  due  or  owing  by  or  from  them  or  ajiy  of  them 
time  of  his  decease."  And  he  declared  that  nothing  in  his  will  contained 
invalidate  or  make  void  the  securities  which  he  held  for  [469]  the  repayment  d 
due  to  him  from  Edward,  Thomas,  and  George  Fowle. 
The  testator  died  in  January  1800. 

Thomas  and  George  Fowle  wer^  indebted  to  the  testator  in  the  sum 
which  was  not  paid  until  Juiuary  1804.   Edward  and  Thomas  were  alao  i 
the  testatw  in  the  sum  of  £1900,  and  were  bound  to  secure  tbe  ran 
£6400  consols,  whitdi  sums  were  not  repaid  and  reinvested  until  May  1806. 
Fowle  was  also  indebted  to  the  testator  in  the  sum  of  £346,  whitm  was  not 
until  May  1806 ;  so  that,  in  e£feot,  the  monies  were  not  repaid  wiUiin  the 
from  the  testator's  death,  as  required  by  the  will. 

Bklward,  Thomas,  and  George  Fowle  afterwards  died  in  the  lifetime  of 
Paine  and  she  died  unmarried  in  January  1840. 

The  legacies  were  now  claimed  by  the  children  of  Edward,  Thomas  and 
Fowle,  who  presented  a  petition  in  the  cause  for  payment. 

Their  claim  was  opposed  by  the  persons  entitled  to  the  residuary 
ground  that  the  condition  (vis.,  payment  of  tbe  debts  within  three  yean 
the  testator's  death),  had  not  b^n  performed,  and  that  upon  tbe  context  of 
will,  taken  in  connection  with  the  words  in  which  the  conditioo  was 
appewed  that  the  testator  intended  a  strict  perfonnanoe. 

Mr.  Kindersley  and  Mr.  Purvis,  in  support  of  the  petition.    This  is  a 
simple  oonditaon,  not  of  a  conditional  limitation,  and  there  is  no  ^f t  over 
case  the  [470]  Court  will  not  declare  a  forfeiture  where  the  condition  has 
stantially  performed.    Thus,  in  Simpson  v.  Vickers  (14  Yes.  341,  348),  cited  in 
on  Legacies,  pp.  664,  667.    Mr.  Simpson  bequeathed  to  his  brother  Mic 
to  be  paid  within  six  calendar  months  after  his  (the  testator's)  decease,  upon 
executing  to  the  executrix  a  release  of  all  claims  and  demands ;  and  if  he 
declined  to  do  so,  the  testator  revoked  the  bequest^  appointing  his  sister 
sole  executrix.    It  seemed  that  Michael  did  not  give  the  release  within  the 
scribed ;  nevertheless  Sir  W.  Grant  declared  him  to  be  entitled  to  the 
his  releasing  all  demands. 

It  is  a  general  principle  of  the  Courts  that  it  will  rdieve  against  a 
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oaeuxHied  by  the  mere  non-payment  of  money  within  a  partioolar  time;  Cage  v, 
Bmo^  (S  Vent  352) ;  as  in  the  case  of  mortniges,  or  of  a  forfeiture  of  a  lease  for 
HO-ptymeDt  of  the  rent,  though  forfeited  at  law,  the  Court  will  sire  relief,  on  pay- 
ma%  d  Uh  arrears  of  rent ;  Lovai  v.  Lord  Bcmdagh  (3  Yes.  &  B.  24) :  so  where  there 
lis  gift  to  a  person,  provided  he  shall  marry  with  otmsent,  the  Court  oonatniea  the 
Modrani  as  m  terrmem  only. 

The  oooditifHi  does  not  apply  to  the  Fetationen,  who  are  the  children,  for  the 
Mtator  says,  "the  logaciee  given  ^  me  to  them,  the  said  Edward,  Thomas,  and 
harffi  Fovie^  are  civw  to  tt«n  aptm  this  condign,"  &c.  This  omditim,  therefbro^ 
Ibbs notify  to  the  ofaildren. 

Mr.  Pemberton  and  Mr.  Beavan,  contrL  [471]  Where  a  condition  is  preoedeoti 
ke  beqaest  will  not  take  effect,  unless  the  condition  is  literally  performed.  Here 
here  is  no  question  as  to  forfeiture,  but  a  bounty  was  intended  by  the  testator  upon 
ipsTtinilar  condition,  and  unless  the  condition  were  performed,  tiie  legatee  was  to 
toeive  no  Ic^cy.  lu  Davit  v.  Thomas  (1  Russ.  &  Myl  506)  a  part^  hm  a  right  to 
Ipurehsse  an  estate  within  five  years,  in  case  he  regularly  paid  his  rent.  He  did 
M  eomidy  with  these  terms,  yet  applied  within  the  five  years  to  repurohase,  on 
lideriQg  ^  rent  due.  What  the  Mastw  of  the  Bolls  said  in  that  case  is  very 
iplieabM  to  tile  fffMent;  he  says,  "In  all  oases  of  the  payment  of  m<mey  where 
|Bil^  or  fiorfeitare  is  introduced  for  the  puipose  of  security,  there  a  Coort  of 
lioitfr  will  ndiere  against  the  penalty  or  fcotutur^  upon  the  j^und  <rf  full  com- 
Mstioa  by  giving  interest  But  where  than  ia  no  stipuhUaim  for  penal^  or 
vfeitare,  but  a  privile^  is  conferred,  provided  money  be  paid  witiiin  a  stated  time, 
oe  the  party  claimmg  that  privilege  must  shew  that  the  mone^  was  paid 
Kordingly ;  aa  in  a  case  of  interest  reserved  on  a  loan  at  5  per  cent.,  with  a  proviso 
it  4  per  cent,  will  be  accepted,  if  paid  within  a  limited  time  after  it  becomes  due ; 
!  in  the  case  of  a  covenant  for  the  renewal  of  a  lease,  on  the  payment  of  a  certain 
»  st  a  stated  period.  Here  it  is  admitted  that  the  rent  was  not  dulv  paid  at  the 
^alaled  times,  and  no  fraud,  surprise,  or  accident  is  alleged ;  and  the  Plantiff  is 
wtfore  not  entitled  to  the  repurchase  which  he  elaims  by  this  bill,  and  the  bill 
ISC  be  dismisaed  wit^  cost&"  This  decision  was  affirmed  on  appeal.  The  same 
faeiple  was  acted  on  in  Penj  v.  Meddouxrofi  (ante,  197).  Id  Burgess  v.  ^ihiMm 
'  Mer.  7)  a  legaoy  was  given,  to  be  paid  as  soon  as  the  legatee  arrived  in  [472] 
Mpaud,  or  claimed  the  same,  proridea  tiie  claim  was  made  witiun  tiiree  years,  it 
isaied  tiiat  one  of  them  came  to  En^aod  at  the  end  of  four  years  subsequeBtlr  to 
I  testator's  death,  after  which,  being  informed  for  the  first  time  of  the  wil^  he 
bbaed  the  benefit  intended  for  him  by  the  testator;  but  Sir  W.  Grant^  Master  of 
•  Bolls,  determined  against  the  title,  observing,  that  the  testator  having  imposed  on 
R  l^;acee  a  condition,  with  which  he  had  not  complied,  although  the  non-compliance 
M  the  effect  of  the  latter^s  ignorance  of  the  provision,  yet  the  consequence  must  be 
lit  he  was  not  entitled  to  the  legacy. 

Ue  case  of  Simpson,  v.  Viekers  (see  TvXk  v.  Soulditeh,  1  Ves.  &  B.  248,  259)  is 
keeoiately  stated  in  Roper :  there  was  no  such  decision  as  tiiat  stated ;  tiie  point 
■ed  was  on  the  will  of  Mrs.  and  not  of  Mr.  Simpson,  and  tiie  condition  in  the  will 
|tte  latter  was  if  the  legatee  "refused  or  decUned  to  execute  a  release,  and  which  it 
it  not  aroev  he  had  done ;  bat  it  was  there  decided  under  tiie  will  of  Mrs.  Simpson, 
■t  the  devise  failed  upon  his  Don-performance  of  the  condition  stated  in  her  will 
khin  the  time  specified. 

'  The  ccmdition  is  applicable  to  the  children,  who  take  in  substitution,  for  every 
VridoD  attaching  to  an  original  legatee  is  applicable  to  the  substituted  legatee.  If 
were  given  free  of  legacy  duty,  the  substituted  legatee  would  take,  dis- 
M^sd  of  legacy  duty.  The  words,  '*the  legacies  given  by  me  to  them,"  viz.,  to  the 
hnntB,  are  merely  descriptive  of  the  particular  le^ac^,  for  the  testator,  in  the  pre- 
ding  passage  of  his  will,  describes  the  subject  of  his  ^t  to  the  children  as  *'  the  said 
pey  of  him  dyin^*  viz.,  of  the  parent.  If  the  legatees  had  neglected  to  pay  until 
le  im«it  day,  [47^  could  they  claim  the  legacies  1  The  Petitioners  ought  to  pay 
b  oosts  of  thu  petition,  the  nejpect  of  the  party  having  occasioned  the  question. 
Mr.  Willcock,  in  tiie  same  interest 

Mr.  Kinderdey,  in  reply.   The  gift  to  the  children  is  a  substantive  gifl^  and  tiie 
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perfonnaiioe  of  the  oonditioD  does  not  attach  to  them,  but  to  the  parente, 
respective  heirs,  &c. 

Nw.  25.  Thb  Mastkr  of  the  Eollb  [Lord  Landgale],  after  ttatiig 
bequest  and  c(»iditioD,  said :  The  testator,  by  his  will,  has  given  a  great 
legacies,  some  of  which  he  directed  to  be  paid  at  particular  times ;  and  as  to 
his  legacies,  he  directed  that  they  should  not  be  paid  until  after  the 
three  years  from  the  time  of  his  death.  He  dirocted  the  encutors  to  «t 
monies  due  to  him,  as  soon  as  c<mvenient  after  his  death ;  and  he  dedand,  A 
securities  given  by  Edward,.  Thnnas,  and  G^i^  Fowle  were  not  to  be  im 
by  anything  in  his  will.  But  on  considering  the  whole  will,  it  does  not  sTOetr  < 
to  throw  any  further  light  upon  the  testator's  intention,  as  to  the  time  Hmib 
the  condition,  than  is  expressed  in  the  statement  of  the  condition  itself. 

The  legacies  were  contingent  upon  the  death  of  Catherine  Paine,  uni 
was  wholly  uncertain  whether  she  would  marry  or  not,  and  at  what  time  she ' 
die ;  she  mieht  have  died  unmarried  within  three  years  after  the  testator's 
It  was  equally  uncertain,  whether  the  Fowlea  would  survive  her  or  not;  and  i 
had  died  unmarried  within  the  three  years,  the  legacy  might  have  become  t< 
the  Fowles,  or  in  [474]  the  children,  before  the  expiration  of  the  time  appoii 
the  performance  of  the  condition ;  and,  looking  at  these  ciroumstanoes,  and  < 
ittg  tiie  words  in  which  the  condition  is  exprassed,  I  think  that  it  is  to  be 
as  a  condition  merely  for  payment  of  money,  u  which  the  time  limited  has  not^  1 
Courts  been  deemed  to  be  of  sbict  oUigation ;  and  that  it  was  substantially 
by  payment  of  the  debts,  although  the  money  was  not  paid  until  after 
expressed  in  the  condition. 

I  am  therefore  of  opinion,  that  the  Petitioners  are  entitled  to  the  legacies  i 
they  claim,  and  also  to  the  costs  of  the  application. 

When  the  testatw  in  his  gift  to  the  children  of  Fowles,  in  the  event 
original  legatee's  dying,  describes  each  le^y  as  the  Ugaey  of  him  so  dyin^, ' 
not  mean  to  speak  of  the  legacy  as  vested  in  him,  but  merely  as  a  legacy  whi^i 
have  been  his  if  he  had  not  died ;  and  the  legacies  described  as  given  to  the 
in  the  clause  expressing  the  condition,  were  only  continsent  l^tcies,  which,! 
deaths  of  the  legatees  in  the  lifetime  of  Catherine  Pain^  became  incapable  of  ^ 
in  the  legatees,  and  in  fact  became  contingent  legacies  to  the  children.  If  tl 
be  constmed  strictly,  they  do  not  appiy  to  the  legacies  given  to  the  chikhen,  I 
consisting  of  the  sums  which  in  another  event  would  have  been  given  to  the  ' 
The  testator  may  have  meant  otherwise,  but  it  is  not  necessary  to  decide  the ; 

NOTB.— See  also  Taylor  v.  Fcpham,  1  K  C.  C.  168 ;  and  SoUmrake  v.j 
1  Suss.  600. 


[476]   HOLFORD  V.  Phipps.   Fa.  9,  1840. 
[S.  C.  5  Jur.  36.] 

Trustees  who  UDSuocessfully  resisted  the  claim  of  the  assignee  from  the  eahd  i 
to  have  a  term  met:g8d,  hdd  entitled  to  trustees'  costs. 

This  case,  which  is  reported  3  Beavan,  434,  now  came  on  to  be  spoken 
the  minutes  of  the  decree.    It  was  contended  on  behalf  of  the 
trustees,  that  they  were  entitled  to  truaiees'  costs. 

Mr.  Pemberton  and  Mr.  Piggott,  for  the  Plaintiff. 

Mr.  Lloyd,  amtriL  The  Defendants  throughout  have  insisted  that  they 
trustees  for  the  Plaintiff;  there  is,  therefore,  no  ground  whatever  for  gii' 
any  other  than  ordinair  costs  as  between  party  and  party.  They  are  not 
assume  the  character  of  trustees,  merely  for  the  ptu-pose  of  obtaining  extra  i 

The  Master  of  the  Eollb  [Lord  Langdale}.  A  term  was  vested  I 
Defendants  in  trust  for  securing  a  jointure  to  Mrs.  Grespigny.  By  dealings  1 
Mrs.  Crespigny  and  the  Plainti^  tiie  term  became  the  property  of  the  PI 
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ttbt  eoane  oi  dwling,  to  which  the  Defendants  vere  not  parties,  the  trustees  held 
tffD  in  tnut  for  the  Plaintiff.    The  fact,  however,  was  not  made  out  up  to  the 
udtia  hearing  of  the  cause.   The  consequence  was,  that  the  Defendants  were 
it  Id  denjiiig  toat  they  were  trustees  for  the  Plaintiff,  until  it  was  shewn  by 
Mr  nidttwe  that  tfaey  were  no  linger  trustees  for  Mre.  Crespigny.  Acting, 
pkn,  ten  tilwt  time,  as  tnutees  for  the  Flainti^  they  ought  to  be  allowed 
itaa^floiti. 

See  StoTBtt  T.  Bm%.  1  a  ft  H.  6&S ;  Abrmiy  T^.  Aori^ 


[470]  Fboudtoot  if.  Huhx.   Nov.  26,  1841. 

light  of  a  Plaintiff  to  have  money  in  the  Defendant's  hands  paid  into  Courts 
Nt  jffooeed  on  admissitHis  in  the  answo-,  made  ia  reference  to  an  equity  raised 
'  the  bill,  and  not  in  reference  to  an  independent  equity  stated  (mly  in  the 
mr. 

■der  a  will  and  a  deed  ottouted  subsequent  thereto,  both  being  dated  in  1815, 
Untiff  was  entitled  to  cme-fifth  part  ox  the  residnary  estate  of  &e  testator. 
Ui  bill  mu  filed  against  the  ezeeutors,  who  were  also  tnutees  of  the  deed,  for 
Mil  uoount  of  die  testat(»^s  estate,  and  for  paymoit  to  the  Plaintiff  of  his  pro- 

m  thereof. 

be  Defendants,  by  their  answer,  set  up  a  settled  account  and  release  executed 
le  PUintiff,  whereby  it  was  ascertained  that  the  share  of  the  Plaintiff  amounted 
e  sum  of  £8G5,  19a,  3d.,  and  he  released  them  from  all  claims  and  demands 
MTer,  except  from  the  amount  so  found  due.  The  answer  of  the  Defendant 
one  (d  the  executors  and  trustees,  further  stated,  that  the  said  sum  was  treated 
DDBdered  by  the  Plaintiff  as  an  ascertained  and  liquidated  sum,  and  that  the 
it  exiffessly  desired  that  the  executora  and  trustees  would  retain  the  balance 
or  hands  at  5  per  cent,  which  he  Hare  agreed  to  do ;  and  he  further  said,  "  that 
nd  sfter  the  date  and  ezeoation  ot  the  said  indenture  of  releasBi  the  said  sum 
1^  I8iL  3d.  was  treated  uid  considered  by  the  said  Plaintiff  and  Defendant  as 
itsioed  and  liquidated  sum  in  t^e  hands  of  the  Defendant,  belonging  to  the 
^  aod  due  and  owing  to  him ; "  and  that  the  Defendant  Hare  liad,  "  from 

0  time  made  payments  to  the  Plaintiff  on  account  therectf,  whidi  payments 
ted  to  a  large  sum  in  the  whole." 

J]  It  was  now  moved,  oa.  behalf  of  the  Plainti^  that  this  sum  might  be  paid 
nrt 

:  S.  BeUf  in  support  of  the  motion.    There  is  snfltoient  admission  to  entitle  the 
to  an  order  for  paymwt  into  Court ;  Mortloek  v.  LboHm  (2  Mer.  491) ;  and 
fendant  may  ahev  hf  afl^vit  what  payments  are  to  be  deducted ;  Anonyman* 

m 

:  James  ^rker,  conirh.  The  equity  of  the  bill  is  for  a  general  account  against 
lodants  as  executors.  The  answers  deny  that  eqiufe^  and  state  a  case  fA  a 
KooQDt,  in  respect  of  which  the  admission  is  made,  lie  Plaintiff  cann<^  rely 
>^ty  not  alleged  W  his  bill. 

tHisTiR  OF  THE  KOLLS  [Lord  Langdale].  The  bill,  as  now  framed,  asks  for 
■  ID  a  case  of  an  open  and  unsettled  account.  If  the  bill  had  sought  relief  on 
ting  of  a  settled  account,  I  would,  after  calling  on  the  Defendant  to  specify 
ivit  the  payments  alleged  to  have  been  made,  nave  made  an  order.  That  is 
ease  here ;  the  Defendant,  instead  of  admitting  an  open  unsettled  account, 
rdeed  by  which  it  appears  that  there  was  a  set^d  account.  I  think  on  this 
[  cannot  make  the  order.  If  I  were  to  make  the  order  at  present,  it  would 
^the  Plaintiff's  admission  of  the  release,  and  which  his  bill  does  not  admit. 

1  Kaintaff  may  amend  his  biU  by  setting  out  the  release,  and  asking  relief 
Igly ;  he  may  then  apply  again  to  the  Court. 
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[470]  MoBRAU.  DL  Sutton.   Aw.  20,  26, 1841. 

[S.  a  6  Boat.  100;  14  L.  J.  Ch.  S66 ;  9Jiir.697;  1  Ph.  533  ;  41  fi.  K  7SS.] 

Bequest  of  leaseholds,  after  prior  life-estotes,  to  A.  B.,  her  exeeutort,  admiTiirtratoTi, 
and  assigns,  during  the  term  of  her  nature  life.  Held,  on  the  context^  to  gin  life* 
estate  only. 

The  question  in  this  ease  was,  whether  Sarah  Galoott  the  younger,  in  the  mam 
which  had  happened,  took  an  absolute  interest  or  b  liffrertate  only,  under  the  te» 
of  the  testators  will,  in  certain  leasehold  premises. 

The  testator  Edward  Lloyd,  by  his  will  dated  in  1789,  amongst  othw  thingi, 
expressed  himself  as  follows.  "  I  give  and  bequeath  unto  Ann  £lizabeth  Waring 
Sarah  Caloott  the  elder,  and  Mary  Spencer,  all  my  leasehold  estate  in  Glouoestadiin^; 
held  under  the  Dean  and  Chapter  of  Bristol ;  to  hold  to  them  for  and  during  their  joint  < 
natural  lives,  and  the  life  of  the  longer  liver  of  them,  but  subject  neverthdess  to,  aol 
ch&rged  and  chaigeable  with,  the  following  annuities  (that  is  to  say),  one  annoity  d 
iS20  a  year  to  Eswer  Jerginson  during  her  life,  and  with  one  other  aimuity  (rf  £20 1 
year  to  Sarah  Jei^nson,  daughter  of  the  said  Esthw  Jwrnnaoa,  during  her  life,  ind 
with  one  other  annuity  of  £10  a  year  to  Mrs.  Addenbrooke;  which  several  onDuitiei 
I  do  hereby  direct  to  be  chained  on  my  said  estate  in  Gtooeesterahire,  and  to  be  piid 
half-yearly,  as  tiie  ruita  of  the  said  estate  can  be  received,  without  any  dedueti«i  far 
taxes  or  otherwise. 

"And  from  and  after  the  decease  of  the  said  Ann  Elizabeth  Waring,  SuA 
Caloott,  and  Mary  S|ienoer,  I  give,  devise,  and  bequeath  my  said  leasehold  estate  a 
GHoooestershire  (subject  to  the  said  several  annuities  as  aforesaid)  io  M«  mid  Sank 
Caieoti  the  yovnger,  if  she  shall  be  then  living,  her  executors,  adminittratorSy  and  {uagt 
mbjecl  to  the  said  ammiies  charged  thereon,  [4791  during  the  term  of  her  naiwtd  life.  Aa 
if  the  said  Sarah  Caloott  the  younger  shall  <  lie  in  the  lifetime  of  the  said  Ann  EIom 
beth  Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer,  leaving  any  lawful  issue 
her  body,  that  shall  be  living  at  the  decease  of  the  survivor  of  them  the  said  Am 
Elisabeth  Waring,  Sarah  CiQcott  the  elder,  and  Mary  Spencer ;  then  I  give,  deria 
and  bequeath  the  said  leasehold  tvemises,  from  and  after  the  several  deceases  ol  tl 
aaid  Ann  Elisabeth  Waring,  Sarah  Caloott  the  eldw,  and  Mary  Spencer,  to  soch  ^ 
<ur  children  ^  the  said  Sarah  C^oott  the  younger  as  shall  be  then  living,  to  be  eqal 
divided  between  them,  if  more  than  one,  share  and  share  alike ;  prortded  that  n 
child  of  the  said  Sarah  Caloott  the  younger  shall  be  then  dead,  leaving  issoe  A 
living,  such  issue  shall  be  entitled  to  the  same  share,  as  his,  her,  or  their  parei 
would  have  been  if  then  living,  equally  between  them  if  more  tlian  one.    Bat  if  d 
said  Sarah  Caloott  the  younger  shall  die  in  the  lifetime  of  the  said  Ann  EliziU 
Waring,  Saiah  Calcott  the  elder,  and  Mary  Spencer,  or  either  of  them,  witto 
leaving  any  lawful  issue  of  her  foody  that  shall  be  living  at  the  decease  of  the  surri*! 
of  them  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and  Maty  SpenM 
then  I  giv^  devise,  and  bequeath  all  my  said  leasehold  estate  in  Gloucester^ 
after  their  several  deceases  (bat  subject  to  the  said  annuities  to  Esther  JeretBO 
widow,  and  her  dau^ter  Sarai  Jerginson),  to  tbe  said  Thomas  Jerginson  m  a 
and  the  said  Charles  Momll,  their  executors,  administrators,  and  assigns,  for  all  i 
tihen  residue  of  my  said  leasehold  interest  therein,  in  equal  shares  and  proportiMa 
"  And  it  is  my  will,  and  I  do  hereby  require,  that  the  person  or  persons  who  A 
be  possessed  of  the  said  leasehold  estate  by  virtue  of  this  my  will,  ahaU  renev  [< 
the  said  lease  as  often  as  occasion  shall  require,  and  not  permit  or  suffer  the  i 
to  be  forfeited  or  become  void,  and  that  the  expense  of  renewing  the  same  shall 
paid  by  and  out  of  the  rents  and  profits  of  the  said  premises,  at  the  time  of  reui 
thereof,  without  prejudice  to  the  said  annuitants ;  and  that  the  several  pens 
entitled  to  the  rents  of  the  said  estate,  except  the  said  annuitants,  shall  pa^  a  |i 
portion  of  such  expense,  according  to  the  amount  of  their  respective  estates 
interests  in  the  said  premises ;  and  if  any  or  either  of  such  persons  interested  {a 
as  aforesaid)  shall  refuse  to  pay  a  proportionable  share  thereof  as  aforesaid,  that 
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penraia  ia  poaseasion  of  the  said  premiaea  may  detain  and  deduct  the  same  out  of  the 
Vtste." 

Ssnh  Galoott  the  younger  married  Sutton ;  she  surrired  Ann  Elizabeth  Waring, 
Sinh  Galeott  the  elder,  and  Maiy  Spencer,  and  she  died  in  January  1838,  and  she 
Bade  soch  a  disposition  of  the  property  as,  it  was  admitted,  would  entitle  the  Defen- 
diDt  thereto^  provided  she  had  need  entitled  to  an  absolute  interest. 

Hie  question  therefore  was,  whether  under  the  abore^menticHied  bequest^  Sarah 
Ciloott  tne  younger,  who  surriTod  Ann  Elizabeth  Waring^  Sarah  Cateott  the  elder, 
ud  Haiy  Spmoer,  and  died  without  having  had  any  issue,  took  an  estate  f<»  life, 
or  an  absolute  interest 

Mr.  Pemberton,  Mr.  Kinderaley,  and  Mr.  G.  KusselL  In  the  event  which  has 
kappened  there  is  a  gift  to  Sarah  Galoott,  her  executors,  administrators,  and  assigns^ 
dnnog  the  term  of  her  natural  life ;  and  the  argument  on  the  other  aide  will  be,  that 
tbe  words  "  during  her  life  "  are  inoonaiatent  with  the  previoua  abaolute  gift  to  S.  C, 
W  executors,  &c.,  and  must  therefore  be  atruck  out ;  but  the  rule  is,  t£at  words  in 
t  irill  u-e  not  to  be  rejected,  [481]  nnleas  you  are  unable,  by  possibility,  to  give  them 
s  nUiimal  otmstruetion,  Chambers  v.  BraUsford  (19  Yes.  €53).  Here  we  contend,  that 
ftve  is  no  necessity  for  rejecting  any  of  the  wwda,  for  as  there  were  no  toosteea 
ioterposed,  it  was  convenient  to  give  her  the  absolute  legal  interest  for  tAxe  purpose  of 
nnuiderii^^  the  old  leaa^  in  order  to  obtain  a  renewajl,  though  her  beneficial  interest 
vas  limited  to  her  for  her  life  only ;  it  was  necessary  also  to  enaUe  her  ezeeutors  to 
ntain  any  ^lOftxiMa  of  the  fines  advanced  by  her  for  the  benefit  of  those  in  remainder. 

Again,  it  is  a  rule  of  conatruotaon,  that  where  gifts  are  inconsistent,  the  latter 
prenils.  If  any  words  are  to  be  rejected,  they  must  be  tibe  woids  '*exeontors, 
idDiimBtratora,  and  aaaigna."   S.  C.  therefore  took  for  life  only. 

Mr.  Tinney  and  Mr.  Dixon,  am/r^  contended  that  S.  C.  took  an  absolute  intereatL 
Die  general  intention  muat  prevail,  and  no  words  must  be  rejected  if  it  can  be 
iy«ded.  There  waa  a  general  intention  in  favour  of  S.  C.  the  younger  and  her 
Kue,  but  her  issue  would  be  excluded  in  case  of  her  surviving  the  tenant  for  life^ 
uleea  she  toc^  an  absolute  interest.  If  any  words  are  to  be  rejected,  they  must  be 
iiie  words  "  during  the  term  of  her  naturallife." 

In  Doe  dem.  Cottm  v.  ^aUake  (12  East,  61G),  there  was  a  devise  to  one  and  her 
tnn  during  thair  lue$,  and  the  latter  wwds  were  rejected.  So  in  Sttxe  v.  SMI 
I  ^ons,  233),  where  the'devise  was  to  A.  for  life,  and  to  her  heirs  the  issue  of 
■r  body  for  titeir  liva ;  and  in  Spry  v.  BrmjUHd  (7  Mees.  &  W.  645 ;  and  see  9  Sim. 
Vi,  and  10  Sim.  94,  224),  [482]  where  the  devise  was  "to  J.  B.'8  wife  and  children, 
nd  which  children  at  tiie  death  oi  their  mother  shall  inherit  the  same  jointly  Avaimg 

I  If  she  took  the  whole  le^al  interest  in  trust  for  the  purposes  of  renewal,  then  wh^ 
^  not  the  same  extent  of  interest  given  to  the  jvevious  tenants  for  life  ?  But  it  is 
pun  that  she  did  not  take  an  absouite  interest  for  that  puipose,  for  the  annuities 
|te  charead  upon  the  leasehold. 

Ths  Mastkb  of  the  RoLiii.  If  the  le^tee  took  an  absolute  interest,  then  the 
|91  must  be  dismissed  ^  but  if  she  took  for  life  only,  the  queation  as  to  the  fines  paid 
br  the  renewals  must  then  be  disposed  of. 

I  tJiink  I  had  better  give  the  case  some  fardier  consideration. 

Nov.  26.  Master  of  the  Bolls  [Lord  Langdale],  after  atatins  the  will, 
lid :  Sarah  Calcott  the  younger  aurrived  Ann  Elizabeth  Waring,  Sarah  C^cott,  and 
fary  Spencer,  and  afterwarda  died  without  having  had  any  issue.  Under  these 
facomstancea,  the  question  upon  this  very  confused  and  inaccurate  will  is,  whether 
he  took  an  eatate  for  life  only,  or  an  abaolute  intereat  in  the  leaseholds  devised. 

The  events  contemplated  by  the  testator  were : — 

1.  Sarah  Galoott  the  younger  dying  in  the  lifetime  of  the  preceding  tenants  for 
'ibby  wiUi  or  without  children. 

2.  Her  sarviving  the  three  tenants  for  life. 

[483]  If  she  died  in  the  lifetime  of  the  three,  leaving  children  who  should  be 
[rinK  at  the  dea^  of  the  survivw  of  the  three,  these  children  were  to  take. 

]J  she  died  in  the  lifetime  of  the  three,  or  eitiber  of  them,  without  leaving  any 
laid,  there  was  a  gift  over. 

E.  u.— U* 
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If  she  survived  the  three  tenants  for  life,  then,  after  the  death  of  die  three  fit* 
tenants  for  life,  the  testator  bequeathed  the  leasehold  estate  (subject  to  the  unuitM 
to  Sarah  Caloott  the  younger,  her  executors*  administntora,  uid  assigns,  sal^  i 
the  annuities  chajged  thereon  during  her  natoral  Ufe.  And  it  ia  upon  tbs  ooutratii 
of  this  clause  that  the  question  depends. 

Prim&  facte  the  words  in  which  tiie  clause  is  expressed  are  inoonsiBteiit ;  d 
executors  and  administrators  of  Sarah  Caloott  could  have  no  interest  in  an  eiM 
limited  to  her  for  life  only. 

And  Uie  argument,  on  the  one  hand,  has  turned  upon  the  possibility  of  attrifanlii 
a  meaning  to  the  words  "executors  and  adminis^tors,"  wnioh  may  be  eODUMl 
with  the  limitation  for  life,  and,  on  the  other  hand,  upon  the  possibility  of  attribotij 
to  the  words  "  during  her  natural  life "  a  meaning  consistent  with  Ihe  ^  of  j 
absolute  interest ;  and  each  party  has  contended,  that  if  the  words  be  invtiieTq 


inconsistent,  such  of  them  as  are  repugnant  to  the  interest  which  is  claimed 


be  rejected.  ] 
In  a  case  like  this,  it  is  impossible  to  come  to  a  conclusion  entirely  satisbeti 
We  cannot  reason  upon  what  the  testator  might  have  done,  if  the  case  had  oooa 
to  him.  A  will  so  ioaocuratelj^  expressed  does  not  afford  the  means  of  da 
ascertaining  the  general  [484]  mtention ;  and  the  mode  in  which  Uie  residual^] 
is  expresBM,  affoords  no  evidence  of  the  intention  of  t^e  testator  in  the  partu 
clause ;  and  what  is  still  more  unfortunate  is,  that  neither  of  the  only  two  oonstrael 
whioh  cui  be  put  upon  the  words,  will  have  the  effiaot  of  making  emry  part  «d 
clause  clear  and  consistent. 

The  Plaintiff  contends  that  the  words  "executors  and  administrators"  have  a| 
operation  in  securing  the  legatee  as  tenant  for  Ufe  a  proportion  of  tha  fines  whk^ 
might  have  to  pay  on  renewal,  and  moreover  that  the  words  "  during  her  naturall 
occurring  at  the  end  of  the  sentence,  are  entitled  to  great  weight  ] 
The  Defendants  contend  that  the  words  "during  the  term  of  her  natural  life'l 
be  annexed  exclusively  to  the  immediately  preceding  words,  "  subject  to  the  annoi 
charged  thereon,"  so  as  to  intimate  no  more  than  that  the  togatee^  taking  an  absd 
interest  was,  during  her  life,  to  keep  down  the  charges. 

Hiere  are  objections  to  both  these  views  of  the  case ;  but,  on  Uie  best  oona»denl| 
I  have  been  able  to  give  to  it,  and  as  I  own,  without  being  able  entirely  to  srf 
myself,  it  appears  to  me  that  the  interwetation  in  favour  <tf  the  Plaintiff  it  i 

E'  able,  uidmoBt  consistent  with  ^e  nues  cf  oonstroetioii,  and  with  the  rest « 
lest ;  and  I  think  that  tiie  declaration  must  be  that  Sarah  Caloott  yM 
only  aa  estate  for  life. 

NoTB.— The  cause  was  afterwards  reheard  before  the  Master  of  t^e  RtAU, 
his  Lordship  remained  of  the  same  ofanion  as  to  the  oonstruetioo.  (See  5  Bear. 
Tlie  parties  have  however  since  a^qtealed  to  the  Lord  Chancellor, 


The  production  of  a  writ  of  attadiment  for  want  of  answer  with  the  sheriff's  n 
is  sufficient  evidence  to  ground  the  traversing  order. 

Mr.  W.  M.  James  moved  for  the  traversing  order  under  the  2l8t  and  22d  Q 
Orders  of  August  1841.   (Ord.  Can.  170.) 

The  Defendant  was  in  the  custody  of  the  sheriff  for  want  of  answer. 

The  only  evidence  which  was  produced  was  the  writ  of  attachment^  I 
indorsement  on  which  (being  the  sheriff's  return)  it  appeared  that  the  dieri 
seized  the  Defendant  under  an  attachment  for  want  of  answer. 

Thb  Mastxb  of  the  fiOLLS  [Lord  Langdale].   You  may  take  die  wder. 


[486]  Evans  v.  Wiluams.   Dee.  S,  I84I. 
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[485]  Fry  v.  Mantsll.  Dec  2, 1841. 

Is  UBwer  directed  to  be  taken  off  the  file,  on  the  ground  of  the  mimomer  of  tiio 
.  mttnenA  of  the  intent  Plaintiff. 

1^  u  office  copy  of  an  answer,  not  knowing  of  an  irregularity  in  its  title^ 
[faiiotawuTer. 

Tbe  bill  in  this  ease  was  filed  by  Alfred  Fry,  an  infant,  by  Jonathan  Simmons, 

iMxt  ftiend. 

Id  die  hetdiag  of  the  answer,  the  next  friend  was  named  Jonathan  Symmonds. 
Kr.  Hesdlam,  on  behalf  of  the  Plaintiff,  moved  to  take  the  answer  off  the  file,  on 
nouDd  of  the  irregularity  in  the  dtde.   He  cited  Origin  t.  ff^oed  (11  Yes.  62), 
Cepe'v.  Parry  {1  Mad.  83).  , 

'jiSS\  Mr.  Eolt  opposed  the  motion  on  two  grounds : — 

litly.  That  the  mist^e  was  only  in  the  name  of  the  next  friend,  which  was 
■tttiil;  and  tiiat  there  is  no  error  in  the  name  of  the  Plaintiff,  as  in  Qr^SiOa  r. 
i 

Ulj.  That  the  Plaintiff,  by  taking  an  office  copy  of  the  answer,  had  waived  the 
etHHL  He  dted  Sidgier  t.  Tifte  (11  Yes.  202),  and  Pietert  v.  nomptm  (G. 

per,  249). 

tr.  Hfiadlam,  in  reply. 

[Lte.  2.  Thk  Mastkr  of  the  Rolls  [Lord  Langdale].  I  am  of  opinioa  that  the 
rer  most  be  taken  off  the  file,  and  that  tbe  irregularity  is  fatal  I  think  it  is 
inry  to  Dame  the  next  friend  correctly ;  and  the  Plaintiff  having  discovered  the 
r  ^  means  of  the  office  copy,  and  not  having  taken  the  copy  knowing  the 
t,  I  tluDk  he  cannot  be  held  to  have  waived  the  irregularity.  (See  Yatn  v. 
^Jaeoht223.) 


[487]  Tanner  p.  Elwortht.  Elworthy  v.  Takneb.   Dec  3,  1841. 
[S.  C.  5  Jur.  1099.} 

n  Uie  tenant  for  life  of  leaseholds  in  settlement,  being  under  no  obligation  to 
Mir  obtains  an  extension  of  the  term,  he  is  a  trustee,  for  those  claiming  under 
I  KtUement ;  and  the  fact  of  the  settlement  containing  a  special  provision  that  a 
rticolor  renewal  shall  enure  to  the  benefit  of  the  trust,  does  not  prevent  the 
lieation  of  this  general  rule. 

bolds  were  setued  on  A.  B.  for  life,  with  remainder  to  his  wife  for  life,  with 
Minder  to  each  child  or  children  as  he  should  appoint,  and  in  default  amongst 
BD  equally.  A.  B.  renewed  the  leases  in  his  own  name,  and  by  his  will  confirmed 
I  aetUement,  and  gave  all  "  his  freeholds  and  leaseholds  "  to  his  son,  and  a  legaey 
Us  daughter ;  be  died,  having  other  leaseholds  besides  those  settled.  Held, 
It  the  wm  waa  not  an  execution  of  the  power;  and,  secondly,  that  the  daoj^ter 
■Bot  to  be  put  to  her  electitm. 

i>  cause  came  on  upon  original  and  cross-bill.    The  former  was  filed  to  have  it 
EBd  that  certain  leasehold  estates  for  terms  determinable  on  lives  were  subject 
terms  of  a  settlement  made  in  1783,  and  the  cross-bill  to  obtain  £rom  tiie  Court 
Mate  declaration. 

\  1783  the  leasehold  property  in  question,  which  was  called  "The  Hole"  and 
"  was  held  on  lease  for  a  long  term  of  years,  determinable  on  several  lives,  of 
Andrew  EJwortby  was  one.  This  property  had  been  for  a  series  M  years  granted 
itUr  leases,  but  contained  no  covenant  for  renewal 

'  ntUement  dated  in  1783,  and  made  on  the  marrii^e  of  Richard  Elworthy  (the 
I  Andrew  Elworthy)  with  Jane  Luxton,  the  leasehokl  property  was  conveyed  to 
M  m  trust  for  tbe  husband  for  life,  with  remainder  for  the  wife  for  life,  with 
■der  to  the  childrwi  as  the  husband  should  appoinl^  and  in  default  between  them 
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equally.  A  proTision  was  made  by  the  settlemeot,  that  if  Richard  Elworthy  ahog 
be  minded  to  procure  a  new  lease  in  the  name  of  a  child  of  ihe  marrii^  io  lira 
that  of  Andrew  Elwoithy,  then  the  trustees  were  to  surrender  the  old  kase  i«  d 
pur-[488]-po8e,  and  it  was  agreed  that  such  nev  lease  should  be  held  apoo  tiw  tn 

of  the  settlement. 

There  were  two  children  of  the  marriage,  viz.,  the  Defendant  Richaid  Elmctliyl 
younger,  and  the  Plaintiff  Elizabeth,  the  wife  of  Jonathan  Turner. 

After  the  death  of  Andrew,  Richard  obtuned  new  leases  of  The  Hole  propeitj 
a  term  determinable  upon  the  death  of  Richard  Elwortby  the  younger ;  and  be  i 
on  ^e  surrender  of  one  of  tbe  old  lives  on  the  Yeo  property  obtained  a  reuevil 
a  term  of  yeurs  determinable  on  the  decease  of  the  Plaintiff  Msabeth  Tanna. 

Tliese  leases  were  taken  in  bis  own  name,  without  reference  to  the  settiemeot,  i 
were  not  assigned  to  the  trustees. 

Richard  Elworthy  the  elder  died  in  1805.  By  his  will  he  confirmed  his  setUn 
"in  favour  of  bis  wife,"  and  he  gave  a  legacy  of  jCIOOO  to  the  Plaintiff  his  din^ 
He  also  gave,  devised,  and  bequeathed  all  his  freehold  and  leasehold  messuages,  ■ 
tenements,  and  hereditaments,  with  their  and  every  of  their  rights,  memb^ 
appurtenances,  and  all  his  estate  and  interest  therein  respectively,  unto  trustees,  i 
trust,  and  for  the  benefit  of  his  son  Richard  Elwortby,  his  heirs,  executcav,  aihi 
trators,  and  assigns ;  and  he  gave  the  residue  of  bis  personal  estate  on  certain  tnul 
his  son  Richard. 

The  testator  had  at  his  death  other  leaseholds  besides  those  in  settlement 

[489]  After  the  testator's  death  the  legacy  was  paid  to  the  PlaintiAand  the  1 
were  subsequently  renewed  upon  a  surrender  of  the  old  term. 

Until  1831,  when  she  died,  the  widow  retained  possession  of  the  iHt>perty. 

The  original  bill  insisted  that  these  leases  were  now  held  on  the  trust  of  1^  s 
ment  of  1783,  and  that  no  appointment  of  the  property  having  been  made,  the 
belonged  to  the  Plaintiff  and  Defendant  in  equal  moieties,  as  the  only  childm  i 
marriage. 

Dr.  Pemberton,  Mr.  Girdlestooe,  and  Mr.  Teed,  junior,  for  the  Plaintiff, 
quite  settled,  that  where  a  trustee,  or  any  person  having  a  partial  interest  in  lesM 
in  settlement,  renews  the  extended  term  is  subject  to  the  trust  of  the  settls 
(See  Giddinga  v.  Qiddinga,  3  Russ.  241,  and  the  oases  in  the  note  to  Taster  v.  Jfi 
Ambler  (2d  ed.)  668.)   The  will  is  no  execution  of  the  power,  and  there  is  nosB 
election,  for  the  testator  had  a  leasehold  property  which  satisfies  the  bequest  cCl 
leasehold  messuages,"  and  he  expressly  confirms  ^e  settlement ;  Eandiffie  v.  Bm 
(6  Dow  149) ;  and  to  give  effect  to  the  trusts  of  the  settlement  cannot  be  coniM 
as  a  claim  a^inst  the  estate  of  the  testator,  Coleman  v.  Jones  (3  Russ.  317).  ■ 

Mr.  Greorge  Turner  and  Mr.  W.  H.  Clark,  for  the  Defendant  Elworthy.  ■ 

Provision  was  made  for  the  case  of  a  renewal  by  inserting  the  life  of  a  ofaildS 
marriage  in  lieu  of  that  [490]  of  Andrew  Elworthy.  The  parties  having  thus  psH 
that  the  benefit  of  a  particular  renewal  should  enure  to  the  benefit  of  the  trast,  S 
excluded  all  other  renewals,  which  the  tenant  for  life  might  make  at  bia  own  taM 
and  risk.  1 

Secondly,  the  will  of  the  testator,  bein^^  executed  according  to  all  proper  for^l 
required  by  the  power,  is  a  due  execution  in  favour  of  the  Defendant ;  it  ex|l 
refers  to  the  settlement  containing  the  power,  which  is  sufficient^  for  although^ 
does  not  state  that  it  is  made  in  execution  of  a  power,  ye^  if  it  plainlj  refer  H 
comprise  the  subject  of  the  power,  it  will  be  deemed  a  j^>od  execution, 
OellYl  Russ  &  Myl.  515,  but  see  Hughes  v.  Turner,  3  Myl.  &  K.  666).  • 

Thirdly,  the  Plaintiff  must  be  put  to  her  election  between  the  benefit  takeafl 
the  will  and  her  interest  in  this  property ;  for  the  property  was  vested  in  the  t|fl 
and  he  always  treated  it  as  his  own,  and  to  deprive  the  Defendant  would  be  tdH 
the  will  of  the  testator.    The  Plaintiff,  having  received  her  legiuey,  must 
considered  to  have  made  her  election.  B 

Mr.  Hallett,  for  a  trustee.  ■ 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].   A  temporary  and  partial 
in  this  property  seems  to  have  been  given  by  the  setUement  to  Richard  ElwodH 
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dder,  aod  being  in  poasesaion  o£  a  i>artial  interest  in  a  leasehold  property,  he  procured 
tot  himself  the  grant  of  reversionary  leases  therein.  The  first  question  is,  whether 
Fmi  aeoordiiig  to  law,  as  administered  in  this  Courts  he  oonld  do  that  for  his  own 
Emrat  Aoeoraing  to  Uie  general  rale,  it  is  admitted,  as  it  oould  not  ftdl  to  be,  that 
he  oonld  not  take  an  anhuged  interest  for  his  own  benefit,  but  most  hdd  it  for  the 
benefit  of  tile  persons  eutiued  under  the  setUement,  aod  to  the  extoit  of  the  legal 
isterest  so  acquired,  he  most  be  considered  a  trustee  for  all  partira  interested  under 


of  Andrew  Elworthy.  If  there  had  been  a  special  contract,  from  which  the  Court 
could  not  fail  to  infer,  that  that  wMch  was  the  subject  of  the  settlement  and  which 
wu  wearing  itself  out  should  not  be  renewed,  I  should  agree  in  that  aimiment.  But 
time  is  nothing  in  this  settlement  which  tends  to  that  oondusion ;  and  I  am  oleariy 
ti  ofmioa  that  the  interest  acquired  by  Bicbard  Elworthy  the  elder  must  be  considered 
II  SMuired  by  him  in  trust  for  the  purposes  of  the  settlement. 

The  next  question  raised  here  is,  whether  his  power  of  appointing  to  the  children 
kubeen  executed  by  his  wilL  He  made  a  will  dated  the  17th  of  July  1801.  At 
diit  time,  it  appears  firom  the  evidence  now  before  me,  that  he  had  freehold  property, 
that  he  was  possessed  of  a  life  interest  in  the  leaseholds  in  question  under  the  settle* 
stent,  in  addition  to  the  whole  legal  interest  therein  which  he  had  procured  to  be 
^Dted  to  him ;  and  he  had  besides  an  absolute  interest  in  other  leasehold  property, 
which  he  held  for  the  residue  of  a  long  term  of  200  years. 

Under  these  circumstances,  he  made  his  will,  and  gave  £1000  in  trust  for  his 
daughter ;  he  then  gave  his  freehold  and  leasehold  estates  for  the  ben^t  of  his  [492] 
SOD ItichwJ,  and  in  the  oommencement  of  his  will  he  notices  the  settlement,  in  order 
to  say  that  he  confirms  it  In  that  state  of  things  I  think  it  is  impossible  for  anyone 
to  suppose  that  there  was  an  execution  of  the  power.  He  might  have  referred  to  Ute 
power,  or  he  might  have  been  in  such  a  situation,  as  not  to  be  able  to  use  the  word 
*'  leaaehoM,"  wiUiont  raising  the  neoeesary  inference  that  he  intended  to  etxecute  the 
power;  bat  from  the  mode  in  wfaioh  he  us  referred  to  the  settlMnent,  and  as  he  had 
ether  ^perty  upon  which  the  will  could  operate,  I  am  of  oiunion  Uiat  this  is  not  an 
execution  of  the  power. 

Then  it  is  said  there  is  a  case  of  election.  I  am  of  opinion  there  is  no  case 
of  election,  nor  any  plausible  foundation  for  the  argument  that  there  is. 

I  must  make  a  declaration  that  the  leaseholds  are  subject  to  the  trusts  of  the 
Kttlement,  and  that  the  Plaintiff  Mrs.  Tanner  and  fiicfaard  Elworthy  are  entitled 
to  the  property  in  equal  moieties.  If  the  Defendant  has  expended  money  in  paying 
ines,  or  heriots,  no  doubt  one  half  of  that  expense  must  be  paid  by  the  Plaintii^  who 
hu  obtained  baJf  the  benefit.  I  am  of  opinion  that  the  Defendant  must  pi^  the  eosta 
■f  the  <nigiDal  bill ;  and  as  to  the  oross-bill,  which  was  quite  unDecessary,  it  must  be 


A  suit  instituted  by  a  solicitor  without  authority,  dismissed  on  motion,  witii  costs  of 
the  suit  and  of  the  motion,  as  between  solicitor  and  client 

This  was  a  motion,  made  on  behalf  of  the  Plaintiff^  that  the  bill  might  be  dismissed, 
vith  costs  to  be  paid  by  the  solicitor ;  on  the  ground  that  it  had  been  instituted  by 
him  without  any  authcnity  having  been  given  for  that  purpose  by  the  Plaintiffi 

It  was  admitted  that  no  authority  in  writing  had  been  givm. 

Mr.  Pemberton  and  Mr.  Ganfcnen,  in  support  of  the  motion,  cited  Wiggku  v. 
fepfvn  (2  Beav.  403),  and  Wright  v.  CadU  (3  Mer.  12),  and  asked  for  the  oosts  of  suit 
mid  of  the  motion,  as  between  solicitor  and  client. 

Mr.  KiiH^rsley  and  Mr.  Glasse,  coairit^  argued,  that  if  there  had  not  been  any 
Mthority,  at  leas^  that  there  had  been  an  acquiescence  in  the  i^ooeedings,  which  boand 


[483]  Allen  v.  Bone.  Dec  10, 11, 1841. 
[See  Ormky  v.  Crowtker,  1851,  9  Hare,  384.} 
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the  Plaintiff ;  and  secondly,  that  the  Plaintiff  vas  not  entitled  to  costs  as  betweca 
K^icitor  and  client,  as  he  repudiated  that  relation  between  hixn  and  the  solioitOT. 

The  Master  of  the  Rolls  [Lord  T.angdale]  (without  hearing  a  rej^y}  said:  It 
Ib  the  duty  erf  a  solioitor  to  obtain  a  written  authority  from  ma  client  hdan  he 
eommenoes  a  suit  U  cinniinafeanoes  are  un;ent,  and  ha  is  obliged  to  eommeiitt 
proceedings  wiUiout  such  aatiiorityf  he  shouUT  obtain  it  as  soon  afterwards  as  he  cu. 
An  authority  [4913  however  he  implied,  where  the  client  Mquiesees  in  and 
adopts  the  proce^lings ;  but  if  the  solicitor's  authority  is  disputed,  it  is  fear  him  to 
prove  it,  and  if  he  has  no  written  authority,  and  there  is  nothing  but  assertacKt  against 
a88erti(»i,  the  Court  will  treat  him  as  unauthorised,  and  he  must  abide  by  the  ooiae- 
quences  of  his  neglect. 

Here  the  solicitor  has  failed  in  proving  his  authority,  and  the  bill  must  bediimiand 
with  costs,  as  between  solioitor  and  client  {Wade  v.  StatUep,  1  Jac.  &  W.  675X  to  be 
paid  by  the  solioitor.  He  must  also  pay  the  costs  of  the  motion  as  betweoi  acdicitar 
and  client.   (Reg.  Lib.  1841,  A.  fol.  203.) 


[494]  Brooks  v.  Purton.  Jke.  17, 1841. 

A  second  order  to  amend,  obtained  as  of  course  after  an  uiswer  has  been  pat 

irregular,  though  the  first  has  not  been  acted  on. 
Where  an  application  is  made  at  the  Rolls  to  discharge  an  order  of  course,  obtaitied 

in  a  Yice-Ghaucellor's  cause,  the  Court  can  only  consider  the  regularity  of  the  oider 

as  an  order  of  course,  and  will  not  enter  into  the  merits. 
The  rule  is  general,  that  the  Court  will  not,  on  an  application  to  dischuge  an  order 

of  oouTse,  for  irregularity,  sustain  it  as  an  order  obtained  adversely  on  merits. 

This  was  a  motion  to  discharge  a  second  order  to  amend  the  bill,  obtained  at  ths 
Bolls  as  of  course. 

On  the  4th  of  August  one  of  the  Defendants  put  in  his  answer  and  anotbar 
Defendant  put  in  a  }dea :  and  on  the  same  day  the  Fuuntiff  obtained  at  the  BoUa  ii 
order  of  course  to  amend,  he  undertaking  to  amend  within  three  weeks. 

This  order  was  not  acted  on,  and  the  Plaintiff  on  the  24th  of  November  obtwned 
at  the  BoUs  a  second  order  [^5]  of  course  to  ameod  his  bill,  without  prejudice  to  mm. 
injunction,  and  undertaking  as  before,  to  amend  within  three  weeks. 

The  cause  was  attached  to  the  Court  of  the  Yice-ChanceUor  Knight  Brace. 
Mr.  Chandless  now  moved  to  discharge  the  second  order,  on  the  ground  that  bf 
the  Thirteenth  Amended  Order  of  November  1831  (OnL  Can.  8),  a  Plaintiff*  after 
answer  has  been  filed,"  can  only  obtain  one  order  of  course  to  amend;  and  that  ai^ 
further  order  to  amend  must  be  obtained  upon  special  application,  eupported  hy 
lequisites  stated  in  the  Thirteenth  Order.   He  argued  tuso,  that  a  Flaintaff' 
amend  witiiout  prejudice  to  an  injunction,  but  that  under  t^e  second  order  of  9th 
1839  (Ord.  Can.  13S),  he  must  undertake  to  amend  within  a  week,  and  not 
three  weeks,  as  has  been  done  here. 

Mr.  Bomillv,  eonirit.   The  first  order  to  amend  was  not  acted  on,  and  till  acted 
was  a  mere  nullity,  and  therefore  the  Thirteenth  Order  does  not  apply.    A  Plat 
may  obtain  a  further  order  to  amend  at  any  time  before  the  Defendant  has  azisw< 
the  amended  bill ;  fFharion  v.  Svxmn  (2  Myl.  &  K.  362),  and  the  Plaintiff  nuy 
a  second  order  notwithstanding  his  first  undertaking ;  Nicholson  v.  Feile  (2  Beav. 
The  order  to  amend  without  prejudice  to  the  injunction  is  quite  regular;  Femtid 
Earner  (4  Myl.  &  Or.  143) ;  and  the  second  order  of  the  9th  May  1839  gives  to 
Plaintiff  the  right  to  an  additional  order  to  amend. 


£4061  Mr.  Chandless,  in  reply. 
Ti 


L  HK  Master  of  the  Rolls  HLord  Langdale].   In  this  case  it  appears,  that 
the  answer  had  been  pat  in,  the  Plaintiff  obtained  an  order  of  course  to  amend 
bill,  undertaking  to  amend  within  three  weeks.    He  afterwards,  oa  the  ti 
of  November,  obtained  a  second  order  of  coarse  to  amend  his  bill,  undeitakiiig  i 
before  to  amend  within  three  weeks.   The  Thirteenth  Order  seems  express  upon  ' 
point.   The  Plaintiff  is  at  liberty,  after  an  answer  has  been  filed,  to  obtUB  ' 
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Botioeooe  (H^r  to  smendi  "but  no  further  leave  to  amend  shall  be  granted  after 
•niww,  ottless"  in  the  way  there  pcnnted  out,  and  which  dierefore  must  be  obtained 
on  a  special  aj^Ucation,  and  not  as  of  course.  According  to  the  letter  of  this  (General 
Oriur,  what  was  done  was  in  contravention  of  it.  It  is  said  Uiat  tiie  order  is  not  to  be 
eoDBtnud  litendly,  and  that  it  does  not  meui  oiw  order  to  amend,  but  one  order  taken 
adn^sgs  of  umx  acted  on^  and  on  which  the  bill  has  been  ammded.  I  have  looked 
io  vain  tot  audi  oonstenction  of  the  orders  uid  I  thmk  diere  is  no  authority  for  it 

It  is  said  that  the  second  order  of  9th  May  1839  gave  a  right  to  do  what  has  been 
dooe  in  this  case ;  and  that  the  leave  to  amend,  thereby  given,  was  in  addition  or 
nmething  superadded  to  the  13fch  Order.  I  cannot  acquiesce  in  that  argument, 
sod  I  do  not  think  that  such  is  the  proper  construction,  or  the  true  intention  of  this 
Older.  It  was  intended  to  prevent  the  effect  which  an  order  to  amend  was  supposed 
to  have  on  the  common  injunction.  The  only  question  is,  how  many  orders  to  amend 
msy  be  obtained  of  course  after  answer;  and  plainly  according  to  the  13th  Order, 
there  can  be  only  one. 

J 187]  There  was  another  argument,  that  if  I  were  to  discharge  this  order,  it 
d  be  more  inoooyenient  to  the  Defendant,  as  the  Plaintiff  would  iSterwards  obtain 
die  same  order  upon  a  special  u>idioation :  but  I  have  no  disontion.  This  being  a 
cuue  attached  to  another  branch  of  the  Court,  I  cannot  go  into  the  merits,  but  can 
only  judge  of  whether  ^e  order  was  regularly  obtained  as  of  course.  I  must  observe 
also,  that  the  rule  which  was  acted  on  in  this  Court  by  Lord  Cottonham,  to  the 
•stisfsction  of  eveiybody,  was  this,  that  where  an  order  had  been  obtained  as  of 
eourse,  and  an  application  being  made  to  discharge  it,  it  appeared,  on  discussion,  that 
though  irregularly  obtained  as  an  et:  parte  order,  it  could  be  sustained  on  the  merits, 
tiie  Court,  whatever  might  be  the  merits,  must  discharge  the  esc  parte  <a6er,  leaving 
tiie  nuty  to  make  an  application  on  the  merits. 
This  api^ieation  must  be  granted  wiUt  costa. 


[487]  Clabxi  v.  Claskx.  Dee.  21,  22,  1841. 

He  fifth  order  of  1  W.  4,  c.  36,  s.  15,  requiring  a  party  in  oustody,  &c,  to  be  Inronght 
to  the  Bar  of  the  Court,  is  satisfied  by  bringing  nim  before  the  Judge  at  his  private 
naidenoe. 

The  Defendant  was  arrested  under  a  commission  of  rebellion  on  the  13th  of 
October  1841,  and  on  the  14th  of  October  (it  being  in  the  Lons  Vacation),  he  was 
taken  before  t^e  Master  of  the  Bolls  at  his  Lordship's  private  residence,  and  was  then 
itnnied  over  to  the  Fleet. 

i  The  Defendant  not  having  put  in  his  answer,  Mr.  George  Turner  now  moved, 
inder  die  1  W.  4,  c.  36,  a.  15,  rule  2,  to  take  the  bill  pro  eonfeuo  against  the 
Defendant. 

[tfQ  Mr.  Dixon,  omMl.  By  tiie  fifth  rule,  the  Phuntiff  ought  to  have  brought 
Ae  Defniduit  Ut  the  Bar  of  ^  Covrt  within  thirty  days  from  the  time  of  his  being 
kn«eted.    The  thirty  days  expired  on  the  12th  of  November,  and  as  the  Defendant 

never  brought  to  the  Bar  before  that  time,  he  is  now  entitled  to  his  discharae  out 
■f  custody,  andthe  bill  cannot  therefore  be  taken  pro  confesso  against  him.  Taking  a 
fuij  to  the  private  residence  of  a  Judge,  is  not  a  bringing  to  the  Bar  of  the  Court. 

Mr.  G.  Turner,  in  reply. 

The  Master  of  thb  Bolls  iXord  Langdale].  The  order  in  this  case  was  made 
by  me  in  the  Long  Vacation  for  the  convenience  of  the  prisoner  and  all  other  parties. 
My  impreaaion  certainly  is,  that  wherever  a  Judge  of  this  Court  is,  there  is  his 
Court ;  I  think  that,  for  a  century  and  more,  it  has  been  considered  that  the  Court 
>of  a  Jodg*  of  this  Court  ia  the  place  where  he  administers  justice.  If  the  order  had 
ibam  mam  here  in  my  {sivato  room,  oould  any  such  objection  prevail? 

I  hare  no  doubt  on  the  anbject ;  but  aa  two  other  cases  oocuired  daring  the  Long 
Vaeaticm,  I  will  make  some  inquiry. 

Dee,  22.   Thb  Mastsb  of  tbx  Hollb  said,  he  thought  he  had  authtaity  to  make 
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the  order  at  Mb  liouse,  and  therefore,  that  the  order  for  taking  the  Inll  jwv  ea^m 
moat  be  made.   (Affirmed,  1  PhiUipB,  116.) 

Note. — The  Defendant  was  afterwards  brought  before  t^e  Court  of  Qaen 
Bench  by  habeas  corpus.  The  Court,  on  the  24th  of  January  1842(  remaoded  ]m 
deciding  that  he  could  not  controvert,  by  affidavit,  the  fact  stated  on  the  vani 
"that  he  had  been  brought  to  die  Bar  of  the  Court" 

[499]  COOKXLL  9.  Bbidoeiun.  Dee.  8,  23,  1641. 

Bill  by  indorsee  against  the  aocqitor  of  a  Inll  alle^  to  have  been  nudaid,  laiti 
aoo^entally  destroyed,  for  payment  or  an  indemnity,  dismissed  with  ootbt,  dw  1 
&e.,  not  being  snffidenUy  prqred. 

Held,  also,  that  the  proof  of  payment  fay  the  indorsee  to  the  holder,  and  the  delii 
up  to  him  of  the  bill,  coupfea  with  the  admission  of  the  aoceptor,  that  he  hid ' 
paid,  and  the  usual  affidavit  of  the  Plaintiff  upon  filing  his  lull  of  ihe  loMi  i 
not  sufficient  to  entitle  the  Plaintiff  to  an  enquiry. 

This  bill  was  filed  by  the  lUleged  holder  and  indorsee  of  a  lost  bill  of  enha 
against  the  acceptor,  for  payment  of  the  amount  due  upon  the  trill,  upra  gin 
proper  indemnity  to  the  acceptor. 

It  appeared  that  the  D^endant  was  the  acceptor  of  a  bill  ctf  ezdiange  for 
sum  of  £62,  10s.,  drawn  by  and  made  payable  to  Mr.  R}ran. 

Mr.  Ryan  indorsed  the  bill,  and  bc^nn  it  became  du^  it  came  into  the  ^k»mi 
of  the  Plaintiff,  who  paid  it  over  to  Messrs.  Hodgson  &  Burton.  Oa  the  bill  bai 
ing  due,  it  was  presented  by  Messrs.  Hodgson  &  Burton  for  pavment,  vA 
dishonoured.  The  amount  was  subsequently  paid  by  the  Plaintiff  to  Messrs.  Hod 
&  Burton.    These  facts  were  proved  in  this  cause. 

The  Plaintiff  by  his  bill  alleged,  that  frequently  since  the  bill  became  due,  ha 
required  payment  thereof  from  the  D^endaut,  but  that  since  the  23d  May  1838 
bill  having  become  due  ou  the  18th),  he  had  been  unable  to  find  the  bill,  althoa| 
had  made  diligent  search  for  it,  and  that  the  same  was  now  either  mislaid,  or  la 
had  been  accidentally  destroyed. 

The  Defendant  admitted  that  the  Phuntaff  had  frequently  required  paynM 
the  bill  without  producing  it,  and  Bad  alleged  that  the  bill  was  mislaid  or  lost, 
save  as  aforesaid  (£.&,  as  ute  Plaintiff  alleged  it) ;  the  Defendant  did  not  kDOV, 
could  not  [600]  set  fco^h,  aa  to  his  belief  or  otherwise,  whether  the  Plaintiff  had 
unable  to  find  the  bill,  or  whether  he  had  made  diligent  search  for  it,  or  whetl 
had  been  mislaid  or  lost,  or  had  been  aocidentally  destroyed.  The  Defendant  I 
answer  also  admitted  that  he  had  never  paid  it,  or  any  part  of  it. 

The  Plaintiff's  bill  was  accompanied  by  the  affidavit  of  the  loss  of  the  t 
exchange. 

In  this  state  of  the  pleadings  both  parties  went  into  evidence,  and  the  II 
did  not  produce  any  witness,  nor  offer  any  evidence  to  prove  his  allegation,  ti 
had  made  diligent  search  for  the  bill,  that  he  had  been  onable  to  find  it,  or  1 
was  mislaid  or  lost,  or  accidentally  destroyed 

Mr.  Pemberton  and  Mr.  Elderton,  who  a|^>eared  for  the  Plainti^  asked 
inquiry  before  the  Master  as  to  the  loss  of  tiie  bill,  and  contended  Uut  the  alH 
of  the  Plaintiff,  the  admissions  oi  the  Defendant  and  the  evidenoe  in  thsS 
famished  a  sufficient  foundation  for  the  inquiry.  I 

Mr.  J.  Russell,  for  the  Defendant,  contended  that  the  bill  ought  to  be  diiH 
with  costs,  the  Plaintiff  having  failed  to  prove  the  most  material  alleg&taon.  ■ 

The  authorities  will  be  found  referred  to  in  the  judgment.  M 

Dec.  23.   The  Master  of  the  Rolls  [Lord  Langdalel.   The  affidavit 
filed  with  such  a  bill  as  this,  is  no  evidence  in  the  cause  that  the  inatromeotfl 
[601]  It  is  required  {East  India  Company  v.  Boddam,  9  Ves.  466)  not  as  eridlfl 
Uie  loss,  but  as  a  security  for  the  propriety  of  jurisdiction.    The  Defendant  hfl 
by  his  answer,  admitted  the  loss ;  and  the  Plaintifl^  being  put  upon  prood^ 
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the  beuiBg,  khst  no  proof  can  be  given  of  such  a  loss  as  he  has  sustained.  A  loss 
may  be  more  or  less  susceptible  of  proof,  according  to  circumsinDceB.  In  some  eases 
it  mty  be  clearly  and  distinctly  proved ;  in  other  cases,  it  may  be  reasonably  inferred 
from  drcumstanees,  and  every  case  must,  to  some  extent,  depend  upon  its  own 
aieanrtmeee.  In  the  case  of  Walmley  v.  ChUd  (1  Yes.  sen,  344),  Lord  Hardwioke 
mmI,  that  in  this  Court,  "  there  is  no  other  rule  of  evidence  upon  the  payment  erf 
wmey  apcm  a  loss,  than  tliere  is  at  htv,  but  that  in  all  cases  at  lav,  except  in  <me, 
the  party  may  be  remedied  on  proof  at  Uv,  just  as  he  may  here^  proivid^  reasonable 
ffidenee  is  given  of  the  loes ;  Courts  tA  lav  not  requiring  any  more  thut  Courts  <A 
E^uit^,  striet  uid  positive  evidence  of  tlie  loas ;  which,  as  it  is  generally  occasioned 
\fj  ns^gence,  is  seldom  capable  of  being  given ;  but  both  admit  evKwioe  arising 
ipoQ  eircumstances,  and  apon  that  the  party  is  enlatled  to  recover." 

Id  this  cause  there  is  no  evideuoe,  either  direct  or  circumstantial,  of  the  loss ;  and 
I  am  therefore  of  opinion,  that  the  Plaintiff  is  not  entitled  to  a  deo:^ 

Id  the  case  of  Stckoe  v.  Robaon  (3  Yes.  &  B.  51),  which  was  a  case  of  lost  deeds, 
tU^^  to  have  been  stolen  from  a  mortgagee,  the  Defendant  did  not  object  to  an 
inquiry  at  Uie  expense  of  the  Plaintiff,  and  an  inquiry  what  had  become  of  the  deeds 
WIS  directed ;  uui  tiie  Master  having  reported  that  liie  deed  was  not  to  be  found, 
the  Plaintiff  obtained  a  decree.  (19  Yes.  386.)  This  was  a  bill  of  foreclosure,  [002] 
the  deeds  having  been  stolen  frcnn  the  mortgagee,  represented  by  tiie  PlaintiC 

Smitk  V.  BiacMU  (3  Yes.  &  B.  61,  note)  was  a  case  of  redemption,  and  tJie  deeds 
vers  alleged  to  have  been  stolen  from  an  executor  of  the  mortmgee,  and  an  inquiry 
ms  direSed,  what  deeds  were  delivnvd  to  the  mortgagee,  and  what  was  become  of 
the  same  titJ&^eeds. 

Neither  of  these  were  cases  in  which  the  jurisdiction  was  changed  by  the  loss  of 
the  deed. 

Here,  the  loss  not  having  been  proved,  would  have  led  to  a  non-suit  at  law. 

The  Plaintiff  failing,  not  upon  any  question  of  law,  but  from  the  imperfection  of 
tifl  evidence,  which  may  be  aupfdied  on  another  occasion,  I  think  that  tiie  proper 
KRine  is  to  dismiss  the  bill  with  costs,  without  prejudice  to  any  other  bill  which  the 
Htintiff  may  be  advised  to  file.  (This  ease  was  afBrmed  on  appeal  by  Lend 
ETndhunt^  C.) 

NOTK— Sea  Macartney  v.  Orahamt  2  Sim.  286. 


b  entitle  one  partner  to  an  order  for  an  injunction  and  receiver,  against  his 
ec-partner,  he  must  either  shew  a  dissolution,  or  facts  which,  if  {roved  at  tiie  hear^ 
iog,  would  entiUe  him  to  a  decree  for  a  dissolution. 

Vhere  a  partner  does  acts  inconsistent  with  the  duty  of  a  partner,  and  of  a  nature  to 
I  destroy  the  mutoal  confidence  which  ought  to  subswt  between  partn«a«,  and  makes 
:  it  impossible  that  the  business  oan  be  condncted  in  partneruiip  with  benefit  to 

flitb«r  party,  the  Court  will  decree  a  diasolntion  before  the  ezpintion  oi  the  tena 

for  whwh  the  partoership  iras  entered  inta  • 

Ehe  tranaaetions  of  partners  with  each  otiier  cannot  be  considered  merely  with 
reference  to  the  express  contract  between  them.  The  duties  and  obligations  arising 
from  the  relation  between  the  parties  are  regulated  by  the  express  contract  betwem 
than,  so  far  as  the  express  contract  extends  and  continues  in  force ;  but  if  the 
express  contract,  or  so  much  of  it  as  continues  in  force,  does  not  reach  to  all  those 
duties  and  obligations,  they  are  imidied  and  enforced  by  the  law ;  and  it  is  often 
matter  to  be  collected  and  inferred  firom  the  conduct  and  practice  of  the  parties, 
whether  they  have  held  tiiems^ves,  or  ought  or  ought  not  to  be  held,  bound  by  the 
particular  {mmsions  contained  in  their  express  agreement.  When  it  is  insisted 
that  the  oonduct  tA  one  pwtnw  entitles  the  otiier  to  a  dissolution,  the  Court  must 
conaidw,  not  merely  specific  terms  of  the  express  wmtaaet,  bat  also  the  duties 
and  oUigatioDS  which  are  impUed  in  every  partnership  oouteact. 


[603]   Surra  v.  Jetbb.   Dte.  9,  10,  23,  1841. 
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This  WM  a  motum  for  ui  injoDetiou  and  reodver,  hy  one  partoer  agMnt  W 
eofartner. 

Mr.  PembertoD  aod  Mr.  J.  Paxker,  in  support  of  the  applioatKm. 
Mr.  Kindersley  and  Mr.  Wri^t,  cotUrL  \ 
The  Master  of  ths  Rolls.   The  PlaiDtiff  and  Defendant  in  diis  eaim  i 
attxmiies  and  Bolidtors.    In  the  year  18S6  they  formed  a  partnership  witii  m 
other,  under  the  provisioDS  of  an  indenture  dated  the  29th  day  of  May  1836.  It « 
stipulated  that  the  partnership  should  pontanue  for  ten  years,  but  for  oertun  catn 
enumerated  in  the  deed,  either  party  was  to  be  at  liberty  to  detomine  the  psrti 
ship,  by  notice,  at  an  earlier  period.    The  Plaintiff  alleging  that  the  Defenduthi 
by  nis  oonduc^  on  the  21st  day  of  August  last,  given  cause  for  disstdotioD  of 
partnershiuj  gave  a  notioe  of  dissolution  on  the  2l8t  day  of  August  last,  sad 
has  filed  this  bill,  for  die  [604]  porpoM  of  having  it  declared  that  the  partnenbipi 
dissolved  by  the  effect  of  the  notice  or  if  need  oe,  to  have  the  partawship  disaol 
by  the  decree  of  this  Court ;  and  he  now  mores  to  have  a  receiver  appointed 
collect  the  partnership  effects,  and  an  injunction  to  restrain  both  parties  from  na 
ing  them. 

The  Plaintiff  is  not  entitled  to  the  order  for  which  he  asks,  unless  he  has  sh 
that  he  had  a  right  to  dissolve  the  partnership,  by  notioe  under  the  deed,<]rl 
shewn  facts,  which,  if  proved  at  the  hearing,  would  entitle  him  to  a  decree  M 
dissolution.  J 

One  oause  of  dispute  between  the  parties  has  been  the  amount  of  debts  ev 
which  have  been  left  outstanding.  The  Plaintiff  complains  that  the  DefendsnB 
not  brought  in  capital  as  he  ought  to  have  done,  and  has  diverted  9om»  warn 
money  nom  the  partnership  aeoount^  or  retained  Uiem  for  his  own  use,-  sil 
answer  to  ^ese  ohazges,  the  Defendant  alleges,  that  if  the  Plaintiff  had  esm 
himself  to  get  in  Uie  outstanding  debts,  as  he  mi^ht  and  ought  to  have  don^  tt 
would  have  been  no  oocasion  for  additional  capital ;  and  further,  that  if  kirn. 
Defendant,  has  at  any  time  retained  in  his  hands  partnership  monies,  and  an 
them  to  his  own  use,  such  monies  hare  been  less  m  amount  than  the  snhsiil 
money  to  which  he  would  have  been  entitled  under  the  deed,  if  the  outstandingfl 
had  been  collected  by  the  Plaintiff,  as  they  ought  to  have  been.  1 

Upon  the  affidavits  given  in  evidence  on  this  oocasion,  it  does  not  aroesrB 
that  the  Plaintiff  has  been  guilty  of  any  such  neglect  or  supineness  as  l^e  Den 
charges  him  with,  in  the  collection  of  outstanding  debts.  There  does  not  epM 
me  to  be  any-[605]-thii]g  in  the  conduct  of  the  Plaintiff,  in  that  respect  wfud 
justify  any  deviation,  on  the  part  of  the  Defendant,  from  the*ooiine  oi  duty  vd 
ought  to  hare  pursued  towards  his  partner.  I 

The  transactions  of  partners  with  each  other  cannnot  be  considered  men« 
reference  to  the  express  contract  between  them.  The  duties  and  obligadonsil 
from  the  relation  between  the  parties  are  regulated  by  the  express  oontract  hS 
them,  so  far  as  the  express  contract  extends,  and  continues  in  force ;  but  if  theM; 
cont3:aot,  or  so  much  of  it  as  continues  in  force,  does  not  reach  to  all  thoae  dutS. 
obligations,  they  are  implied  and  enforced  by  the  law  {Orawiiiay  v.  CoUuu^ 
226) ;  and  it  is  often  matter  to  be  collected  and  inferred  from  the  conduct  and  M 
of  the  parties,  whether  they  hare  held  themselres,  or  ought  or  on^t  not  to  ol 
bound  by  the  purtioular  provisions  contained  in  their  express  agreement.  WIfl 
insisted,  that  uie  oonduot  of  one  partoer  entitles  the  other  to  a  disstdatioii,  nM 
consider,  not  merely  the  specific  terms  oi  the  acpress  oontrao^  but  abo  the  dnV 
obiisaticms  vhieh  are  implied  in  every  partoersnip  oontract ;  and  upon  iJie 
produced  on  the  oocasion  of  this  motion,  it  appears  to  me  that  the  eondue^r 
Jeyes  has  been  such  as  to  make  it  impossible  that  the  business  can  be  cond^ 
partnership  with  benefit  to  either  party.  The  neglect  to  account  for  the  ifl 
from  Liverpool  in  August  1840 ;  the  application  of  the  £64  received  froH 
Eliason  to  the  payment  of  his  private  debts ;  the  refusal  to  sign  office  obeeli^fl 
bad  prevailed  on  the  Plaintiff  to  sign  a  check  for  his  personal  use ;  the  refosslfl 
a  cheek  for  the  proctor's  bill,  and  the  transmission  of  the  proctor's  letter  !■ 
however  [606}  few,  of  the  creditors  (A  the  partnership,  with  a  letter  of  hiilB 
expressed  as  to  be  manifestly  injorious  to  the  partnership,  and  his  eondnot  wM 
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066  nmittad  to  the  putneralup  for  the  purpose  of  making  a  tpeoifio  payment, 
iiffiartometo  be  all  of  them  inoonristent  with  the  duty  of  a  partner,  and  of  a  nature 
jbdeitroy  the  mntoal  oonfidenoe  which  ought  to  subsist  between  them.    These  acts, 

rl  otbos  TtfoTed  to  in  the  aJffidaTit{^  are  not  dismoved  or  satis&ctorily  explained 
tbe  Defendant ;  and  being  suoh  as,  ii  proved  at  tne  hearing  would,  in  my  opinion, 
tide  the  Plaiotiff  to  a  dissolution,  appear  to  me  to  be  aoffident  to  entitle  him  to  the 
krfor  wbieb  he  now  asks. 
Older  for  Id  junotion  and    leiTsr  granted. 

Non^See  Qoodim  t.  WhUecmb,  1  Jan.  &  W.  689;  Chagman  v.  Beeu^  2b.  694 ; 
nUlT.  CrfuM,  2  Jao.  &  W.  266;  Bkhm^  v.  Dams,  2  Boas.  &  M.  347. 


[606]   Akthub  v.  Huoers.   Dec  23,  1841. 


ascertained  fund  was  r^itted  from  abroad  hy  an  executor  to  a  person  in 
to  distribute  between  the  legatees.   The  Court  determined  the  rights  of 
I  kgstees,  without  having  a  legal  personal  re(»esentative  before  the  Court,  the 
Mjgnee  being  a  party  to  uie  suit. 

atitor  resident  abroad,  gave  a  legacy  to  A.,  "or  in  ease  of  his  decease,  or  at  his 
«Me,  to  be  equally  divided  amongst  his  diildren.**  He  gave  ot^er  legacies  in 
■Ov  terms  to  R,  C.,  &&,  and  he  directed  these  sums  to  be  paid  to  the  above 
mn^  then  residing  in  Wales,  and  he  appointed  exeonton  in  trust  to  send  them 
tfce  raspeetive  izutividoab  within  mx  months.  HeU,  tihat  the  parents  took 
Mdate  interests. 

be  testator  who  was  resident  in  New  South  Wales,  bequeathed  as  follows : — **  I 
ud  bequeath  to  my  brother  Rees  Arthur,  or  m  ease  of  his  decease^  or  aikis  decease, 
e^uUy  divided  ammgst  his  ehiidren,  the  sum  oi  £1280.  I  do  also  give  and 
tth  to  my  sister  [007]  Mary  ArUinr,  the  sum  ci  £1100.  I  do  also  give  and 
to  my  sister  Jane  Arthur,  the  sum  of  £1 100.  I  do  also  give  and  bequeath 
groMer  ^n  Arthur,  tbe  sum  of  £1100 ;  tn  aue  orai^  dae^  of  any  of  my  said 
I  their  respective  sums  to  be  equally  divided  amon^  their  ehiidren.  These 
lU  to  be  paid  in  good  and  lawful  monc^  of  Oreat  Britain,  out  of  my  goods  and 
to  the  above-named  persons  now  residing  in  Wales  in  Oreat  Britain,  and  bom 
I  of  Sandoraon,  oounty  of  Carmarthen ;  and  lastly,  as  to  all  the  rest,  residue, 
Bainder  of  my  goods  and  chattels  of  what  kind  or  nature  whatever,  I  give  and 
aUi  to  the  Sev.  Thomas  Hassell  and  Stephen  Williams,  whom  I  do  hereby 
t  ny  sole  executors,  in  trust  to  send  the  above-named  sums  out  of  the  colony 
nipective  individuals  within  six  months  after  my  death,  of  this  my  last  will 
iHtUDent.'' 

Hasaell  alone  proved  the  will  in  the  Supreme  Court  of  New  South  Wales, 
set  apart  the  sum  of  £4500,  being  the  total  amount  of  the  four  legacies,  and 
tsd  it  to  the  Defendant  Thomas  Hughes,  with  directions  to  apfdv  it  to  or  for 
ided  to  the  said  lesaoies  under  the  sud  will. 


it  of  the  parties  entided  to  the  said  legaoic 
I  four  l^^atees  survived  the  testator,  and  the  questi<m  was,  whether  they  took 
with  remainder  to  their  ohildreD,  or  absolutely. 
•  stock  had  been  transferred  into  Court. 

>  Mil  was  filed  by  Bees  Arthur  and  Mary  Arthur  and  her  husband  a^nst 
r  Hughes  and  the  other  parties  interested ;  bnt  no  personal  representative  of 
Mot  was  made  a  puty  to  the  suit. 

B]  Hr.  Femberton  and  Mr.  Rolt,  for  the  Plaintiffs,  and  Mr.  Sidebottom  in  the 
Bterest,  contended  that  the  piuvnts  took  an  absolute  interest.  The  legacies 
k  be  piid  **  to  the  above-named  persons  then  residing  in  Wales,"  and  the  above- 
SQiBs  were  to  be  sent  "  to  the  respective  individuals  within  six  months  after 
A,"  and  therefore  the  testat<ff  intended  payment  to  be  forthwith  made  to  the 
They  salmittted  tibat  it  was  not  neoessary  to  have  the  legal  personal  repre- 
of  die  testator  before  the  Cour^  as  the  fund  was  asootained  and 
■iited. 
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Mr.  Faber  having  appeared  for  the  oonngnee  of  the  money  in  Ccmrt^ 

Thk  Master  of  the  Rolls  said  he  thought  that  sufficient. 

Mr.  Kindersley  and  Mr.  Heathfield,  eoiU)%  then  oontended  that  the  inrenti  took 
for  life  only,  vith  remainder  to  tiidr  diildren,  t^e  words  "or  at  his  deesaH^" fa, 
ought  not  to  be  rejected. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls  [Lord  Laogdale].  The  case  is  far  from  ekar  bm 
doubt,  but  OQ      whole  I  think  ^e  parents  take  an  absolute  interest 

C609]   /n  re  Law.   Jan.  11,  12,  13,  1642. 

A  petition  under  the  1  W.  4,  c.  60,  to  obtiuin  a  transfer  of  trust  stock  from  the  dum 
of  the  surviving  trustees  into  the  joint  names  of  such  trustees  and  of  a  new  tnuM 
duly  appointed  is  properly  presented  by  such  new  trustee. 

Mode  in  which  a  petition  presented  under  an  Act  ot  Parliament  by  which  the  Co^, 
derives  its  jurisdiction,  ought  to  be  intituled. 

This  was  a  petition  undw  the  1  W.  4,  c.  60.   It  appeared,  that  in  the  year  183! 
certain  sums  were  standing  in  the  names  of  Joseph  and  Thomas  Prioe,  and  a  Ul 
Bowman,  as  trustees  of  a  settlement ;  and  that  the  only  person  benefidally  intwuts 
therein  was  an  infant,  whose  father  Fhinds  Law  had,  under  the  terms  oi  the  setth^ 
ment,  a  power  of  appointang  new  tnisteei. 

In  1839  Mr.  Bowman,  the  active  trustee,  having  died,  Franras  Law  duly  anpointa 
George  Law  a  new  trustee  in  his  stead.   G^rge  Law,  having  been  appointed  troitM^ 
applied  to  Joseph  Price  and  Thomas  T.  Price  to  concur  in  the  transfer  of  the  stock  il 
his  name.    A  great  deal  of  discussion  took  place  upon  this,  and  ultimately  JooefA 
Price  and  Thomas  Price  refused  to  make  the  transfer  without  an  order  of  the  Coait. 

In  consequence  of  the  refusal,  this  petition  was  presented  by  Mr.  George  Us 
under  the  authority  of  the  above  Act,  after  the  expiraticm  of  the  thirty-txte  diji 
mentioned  in  the  sixteenth  section,  and  prayed  that  a  person  might  be  apponted  H 
tiwisfer  the  stock  into  the  joint  names  of  the  surviving  trustees  and  Mr.  Oeoige  Lm 

The  petition  was  inlatuied  simply  "  In  the  matter  of  Law." 

Mr.  Tinney  and  Mr.  G.  S.  Law,  in  support  of  the  petition. 

[6101  Mr.  Pembecton,  eoiUnk,  oontiuided,  firsts  that  the  petitioD  ought  to  bsn 
been  intituled  "•In  tiie  matter  of  the  1  W.  4,  c.  60,  and  in  the  matter  of  the  partieQli 
trust,"  and  not  "in  the  matter  of  Law." 

The  Master  of  the  Bolls  said,  the  petition  had  better  stand  over  to  inquin 
to  the  practice. 

Jan.  13.   The  Master  of  the  Boli£  [Lord  Langdale].   I  thought  that  it  s 
quite  the  usual  practice,  in  cases  of  this  description,  to  insert  the  title  of  the  Aflt 
Parliament.    (NOTB. — This  was  always  required  by  Sir  John  Leach  when  M.  K) 
am  told  that  there  have  been  instances  in  which  it  has  not  been  dcme,  and  t 
question  having  been  broiurht  forward  before  the  Vioe-Chancellor  of  England,  tok^ 
overruled  the  objection.  However,  I  believe  that  in  almost  all  oases  it  is  done.  TIM 
seems  to  be  considerabie  reason  for  doing  it,  but  having  been  told  thaX  the  Vir^ 
Chancellor  of  England  has  overruled  the  objecta(m^  when  taken,  I  must  hear  d 
petition,  reserving  the  consideration  of  that  question. 

The  petition  uien  proceeded. 

Mr.  Pemberton  then  objected,  secondly,  that  the  request  ought  to  have 
made,  and  the  petition  presented,  by  the  person  beneficially  entitied  to  the  ttoA, 
not  by  a  new  trustee. 

Tub  Master  of  the  Kolls.  Several  objections  have  been  unfortunately  niN 
to  this  petition.  The  title  of  the  petition  is  merely  "In  the  matter  of  Lav," 
noticing  in  any  way  the  statute  which  ^ves  the  Court  the  jurisdiction,  aaA 
noticing  [611]  in  any  way  the  sort  of  business  or  matter  in  which  the  PetitioDer 
Law  is  at  all  concerned.  I  have  looked  at  the  Act  of  Parliament^  and  I  cuuiot 
that  the  Court  has  not  jurisdiction  because  the  petition  is  t^us  headed,  thoogli  it 
manifestly  quite  contrary  to  what  is  the  usual  course  of  proceeding  and  it  is 
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TBTf  ineoDvemeDtu  The  canvenienoe  of  stating  upon  the  title  <A  the  petition  the 
matter  to  vhich  the  petition  relates,  and  the  foundation  of  the  juriadiotion  which  the 
Coort  is  to  exercise  in  such  cases,  is  verf  manifest.  There  is  no  suit  or  other 
BtUer  pending  in  which  the  Court  has  obtained  jurisdiction :  and  it  would,  there- 
fore,  be  very  convenient  to  state  it,  thoi^j^  as  I  said  before,  I  do  not  think  the  Court 
h»  not  innBdiction  because  of  the  omission  in  the  titla 

Mr.  Tiooi^.   It  is  a  mere  slip. 

MASncR  of  the  Bollb.  I  take  it  to  be  so,  bat  I  think  it  is  a  slip  which  ought 
to  be  oOTMted ;  and  that  it  would  be  conTcnient  to  state  it  as  being  both  in  the 
■Bttenrf  the  settlement,  and  in  the  matter  td  the  Act  of  Parliament. 

The  next  objection  which  is  takm  to  this  petiti<m  ii  thii^  that  tiiere  is  no  juris- 
iietioD  to  make  a  tnuisfer,  except  at  the  instance  of  a  perBon  beneficially  interested. 
1  think  that  there  has  been  a  sufficient  refusal  here,  and  that  a  refusal  to  the  applica- 
lioa  of  a  newly  appointed  trustee  does  bring  the  case  within  the  Act  of  Parliament. 

The  next  olneotion  made  is,  that  the  refusal  was  a  reasonable  refusal,  and  such  a 
eifnul  se  Uie  Court  would  sanotaon.  [His  L(»dship  then  referred  to  the  circum- 
itaneea  <rf  the  case,  and  said],  I  cannot  say  there  is  reasonaUe  cause  for  refusal  in 
liiscase. 

[0121  On  whole,  I  think  I  most  make  the  order  which  is  here  required. 
&oa^  I  tUnk  that  tiie  Petitioner  is  entitled  to  the  order  without  amending  the 
ide  frf  tiie  petition,  yet  it  is  necessary  to  keep  up  a  regular  and  distinct  mode  of 
ititaliDg  these  mattera ;  and  the  title  of  the  petition  oagkt  therefore  to  be  amended, 
■d  when  amended,  let  the  order  be  made  for  the  officer  of  the  Bank  of  England  to 
■ke  tiie  traoiler. 

[612]  Wbight  v.  Maunder.  Jan.  19, 1842. 

Iw  ffHty-scTenth  section  of  the  Insolvent  Debtors  Act  (1  &  2  Vict.  c.  HO)  is  directory 
only.  So  that  although  the  assignee  does  not  strictly  comply  with  the  manner, 
>  fa.,  of  scdling  ml  estate,  as  directed  by  the  (nreditoca,  uia  contract  is  not  void. 

This  soit  was  instituted  by  the  assignees  of  an  insolvent  debtor,  agaiiut  the 
vdueer  tk  a  portion  of  die  insolvent's  real  estate,  for  the  specific  performance  of 
iseontraet. 

the  forty-seventh  section  of  the  above-mentioned  Act  it  is  enacted,  "  that  t^e 
N^ee  or  aaaignees  of  ^  estate  and  effects  of  any  such  prisoner,  shall,  with  a^l 
Mvenient  speed  ^ter  his  or  their  appointment^  use  his  or  their  best  endeavours  to 
Meire  and  get  in  the  estate  and  effects  of  such  prisoner,  and  shall,  \rith  all  con- 
Blent  speed,  make  sale  of  all  such  estate  and  effects ;  and  if  such  prisoner  shall  be 
ilsrestea  in  or  entitled  to  an^  real  estate,  either  in  posseseion,  reversion,  or 
qMctancy,  such  real  estate,  within  the  space  of  six  months  after  the  appointment  of 
lob  assignee  or  assignees,  or  within  sudi  other  time  as  the  said  Court  shall  direct, 
be  sold  by  pubuc  auction,  m  sueJi  manner  and  ai  sueh  place  or  places,  as  shall, 
jvty  days  before  any  such  side,  be  approved,  in  writing  under  their  faaiklB,  by  the 
iqn*  part  in  value  of  tJie  [613]  creditors  of  such  prisoner  entitled  to  the  benefit 
MM^who  shall  meet  togeuier,  on  notice  (tf  sudi  meeting  published  fonrteen  days 
■rions  thereto  in  tiie  Zmdm  Oeuettet"  && 

It  ^ipeared,  that  at  a  meeting  of  the  mditors  held  in  September  1839,  in 
■mance  of  the  requisition  of  the  sAwve  clause,  it  was  resolved,  that  his  real  estate 
Hold  be  sold  by  auction  in  two  lots,  by  the  person  and  at  the  time  and  place 
isrein  mentioned ;  and  it  was  further  resolved,  that  there  should  be  one  reserved 
idding  ior  each  of  the  said  lots,  and  that  the  sum  of  £326  should  be  the  sum  fixed 
w  the  said  reserved  bidding  for  the  first  of  the  said  two  lots. 

The  assignees  according^  caused  the  insolvent's  real  estate  to  be  put  up  to  sale, 
■t  widumt  such  reserved  oiddiog ;  and  the  Defendant  became  the  purchaser  of  the 
Bt  lot  for  the  sum  of  £310,  being  £15  less  than  the  amount  of  the  reserved  bidding 
peed  upon  by  the  creditors.  The  purchaser,  having  suhsequently  discovered  tbe 
■datiiHi  of  the  credits  as  to  the  reserved  bidding,  refused  to  complete  his 
BriiaM^  UBleas  ^e  creditors  suictaoned  ^  sale,  at  a  meeting  to  be  called  for  that 
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purpoBe.  In  oonaequence  of  his  refusal  this  bill  was  filed  by  the  aaagaeet  for  t 
specific  performance. 

Mr.  Femberton  and  Mr.  Shebbeare,  for  the  Plainti£fo.  The  assignee  is  the  fsll 
leg^  owner  of  the  insolvent's  estate ;  it  is  absolutely  vested  in  him  by  the  Aet,  ud 
he  is  directed  to  receive  and  get  it  in  with  all  convenient  speed,  and  sell  it;  thi 
remaining  part  of  the  for^-sevendt  section  of  the  Act  is  merely  directory  and  unlin 
only  as  between  the  assignee  and  creditors,  in  the  same  way  as  [614]  in  IHeng  v.  Biak 
(1  M.  &  K.  4),  where  it  was  held,  that  in  a  suit  by  the  assignees  of  the  estste  of  t 
bankrupt  or  insolvent,  it  is  not  competent  to  the  Defendant  to  object  that  UienA 
has  been  instituted  without  consent  of  tiie  major  part  (rf  tiie  mditorB  as  reqidrd 
by  ^c  Bankrupt  and  £naolvent  Acts. 

The  sale  is  not  invalidated,  though  the  assignees,  if  tJie^  have  acted  uii|RO|Mi^, 
will  be  responsible  to  the  creditors ;  the  fact,  however,  ia,  that  the  crediton  dk>  ail 
object  to  the  conduct  of  the  assignees. 

Mr.  Kindersley  and  Mr.  Parry,  for  the  Defendant  ■  The  Defendant  is  a  wiQiiif 
purchaser,  and  will  complete  his  purchase,  if  another  meeting  of  the  creditors  H 
called  to  confirm  the  sale ;  he  has  been  advised  that  without  such  confinnadoo  ka 
will  not  obtain  a  good  title.  An  assignee  is  simply  a  trustee ;  and  so  he  is 
in  the  forty-fifth  section,  which  vests  the  property  of  the  insolvent  in  bu  au^DMflfj 
assignees  m  trust  for  the  benefit  of  bis  crecUtors.  If  a  debtor  verted  property  in  ft 
trustee  upon  trust  to  sell  as  he  should  direct,  the  sale  would  be  void,  unless  tb 
trustee  atriotljr  followed  tlie  direotioiu  given.  The  assignee  cannot  sell  vitbont  i 
previous  meeting  of  the  creditcnv  to  approve  of  the  manner  and  place  <d  sala  It  i 
true,  that  in  a  suit  instituted  by  the  assignees,  a  Defendant  cannot  object  Uut  it  i 
brought  without  direction  of  the  creditors ;  but  here  a  meeting  of  the  creditcn  ha 
actiuQly  been  called,  and  the  assienees  have  acted  in  direct  oontravention  d  tkl 
directions  given  :  the  case  is  quite  different. 

The  object  of  the  forty-seventh  section  of  the  Act  is  to  ^ve  the  crediuni 
controul  over  the  sale;  and  the  [616]  words  "in  such  manner"  include  the  |neei 
which  the  estate  is  to  be  sokT :  the  mode  of  s^e,  vis.,  by  atu^on,  is  ciquHl 
provided  for. 

If  the  construction  contended  for  by  the  Flaintiffa  be  correct,  the  assinwes  mig 
take  on  themselves  to  sell  an  estate  wcnth  £1000  for  d£600,  and  the  caaiUm  voa 
lose  the  security  of  the  land,  and  retain  merely  the  personal  security  of  the  asngM 
for  t^e  deficieiKsy. 

Mr.  Fembeiton,  in  reply.  "Die  words  of  the  Act  are  merely  directcny.  A 
creditors  are  to  fix  the  manner  and  place  of  sale ;  suppose  they  directed  that  the  a 
sh^l  be  by  A.  B.,  at  a  particular  place  at  one  o'clock  on  a  given  day,  coold  it  I 
contended  that  if  A.  B.  died  in  toe  wUmm,  or  sent  his  clerk,  or  if  tiie  sale  vei 
postponed  till  two  o'clock,  or  took  place  in  a  neighbouring  room,  that  the  sale  wool 
therefore  be  void,  and  that  no  subsequent  confirmation  could  make  it  valid  1  1^ 
is  a  great  difference  between  the  case  of  an  insolvent's  assignee  and  a  trustee  fw  ah 
The  price  is  not  included  in  the  "  manner  "  of  the  sale.  If  the  words  were  usp^ 
it  might  be  difficult  to  hold  that  they  were  only  directory ;  yet  where  the  qootii 
was  as  to  the  au^ority  id  the  assignees  to  bring  a  suit  without  ocmseDt  similar 
have  been  held  so. 

The  Mastbr  ov  TEB  Bollb  [Lord  Langdale].  It  ia  not  allied  that  the 
has  in  uiy  waj  deviated  frcon  the  resolutions  of  the  «editor%  except  in  one  rNfM 
which  was  this;  the  creditcvs  directed  that  there  should  be  a  reserved  biddii^i 
£325,  but  the  assi^ee  sold  the  inttperty  to  the  Defendant  for  £310.  In  tbis^ 
of  circumstances,  it  is  alleged  by  tne  Flaintafis,  that  the  sale  was  valid,  and  thst  t 
contract  which  was  then  entered  [616]  into  was  a  good  contract,  and  on^t  to  I 
performed ;  on  the  other  hand,  it  is  allied  by  the  Defendant,  that  the  deviitil 
from  the  directions  of  the  creditors  is  nital  to  the  contract ;  and  t^at  tiie  eoDtn 
was  invalid,  in  consequence  of  there  being  a  deviation  from  the  directions  cootsM 
in  the  creditors'  resolution,  the  assignee  having  sold  for  £310,  when  the  resolatli 
had  directed  a  reserved  bidding  at  £326 ;  this  is  the  only  quMtion  in  dispute  betffM 
the  parties  in  this  cause.  The  question  undoubtedly  depends  on  the  natare 
effect  of  the  enactments  contained  in  the  Act  d  FarliamMitk   la  the  effect  of ' 
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■dt,  tbt  any  d«Tiation  whatever  from  the  resolutions  of  the  creditors,  directing 
tti  muuier  and  the  plaoe  or  places  of  sale,  is  to  invalidate  the  oontraot,  or  is  the 
iAit  amly  titis,  that  the  assignee  is  to  be  responsible  to  the  creditors  for  such 
iriitini,  and  that  the  creditors  are  to  have  r^^  a^nst  the  assignee,  personUl^, 
oat    d«mtioa  has  been  productive  of  any  injurious  conseijuences  to  the  estate  7 
r  flonndflriDg  what  has  been  decided  upon  the  other  question  in  the  case  which 
been  cited,  and  the  form  aod  nature  of  the  enaatments  which  have  been  referred 
B  tUi  mn,  it  does  appear  to  me,  t^t  the  section  in  question  of  the  Act  is  mwely 
Rtoiy,  snd  if  ^e  woraa  had  bem  much  stronger  than  thej  are,  I  do  not  Imow 
liber  tbey  would  have  enabled  tiie  purchaser  to  avoid  the  contract  which  he  has 
Red  into;  but  taking  them  as  they  are,  merely  a  direction  that  the  asBignees 
le  principal  duty  is  to  realize  the  property)  should  sell  in  the  manner  and  at  the 
directed  by  the  creditors,  I  cannot  think  that  the  proper  construction  of  these 
I  ia  tJiis :  diat  if  they  deviate  in  any  way,  even  in  the  slightest  particular,  such 
itioo  ia  to  invalidate  any  contract  they  may  enter  into.    That  the  deviation  here 
liained  of  should  invalidate  the  contract,  (me  can  hardly  conceive ;  if  it  were  to 
4  the  pnr{S17]-obaser  would,  on  every  occasion,  be  entitled  to  call  upon 
Hea  to  idiew  tiut  diey  had  strictly  oomplied  with  the  minutest  particulars, 
■di  does  not  appear  to  me  to  be  the  intention  of  the  Act     Parliament,  or  the 
lot  tiie  wnds  m  whit^  the  Aet  ia  ei^fffessed. 

lb  doabt  there  may  be  cases  in  whi4^  a  deviation  may  be  attmded  with  such 
Mtaness,  as  would  induce  a  Court  to  say,  that  a  purchaser  shall  not  avail 
■If  d  his  contract ;  because  there  may  be  oircumstances  from  which  you  must 
■irily  infer  collusion  between  the  assignee  and  the  purchaser ;  but  in  a  case  like 
meat,  where  nothing  of  the  sort  is  imputed,  or  even  suspected,  and  where  the 
itioD  ia  such  as  here  took  plaoe,  I  think  there  is  nothing  from  which  I  can  infer 
the  eontxact  is  invalid.  If  the  assignee  has  misconducted  himself,  or  has  not 
ind  a  due  discretion,  he  remains  answerable.  I  may  observe,  that  I  am  inclined 
iDk  that  the  reserved  bidding  must  come  within  the  expression,  the  *'  manner " 
l&ng  aod  that  therefore  there  has  been  a  deviation  from  the  manner  directed ; 
'tSi  the  deviation  is  of  such  a  sort  and  nature,  that  I  cannot  come  to  the 
anoD  that  it  invalidates  the  oonteact.  The  oontraot,  therefore,  must  be 
■sd ;  and  there  beii^  no  other  objection  to  the  titie,  dedare  tiiat  the  oontnet 
to  be  performed,  ana  refer  it  to  the  Master  to  approve  of  a  conveyuioe  if  the 
I  differ. 

do  not  diink  I  ought  to  charge  the  Defendant  with  the  costs  of  the  suit  This 
to  me  to  have  been  a  new  question ;  and  aa  there  was  really  a  deviation,  I 
I  ooght  to  make  the  decree  without  costa. 

m.— See  Mather  v.  Friedman.  9  Sim.  852:  and  SitMxjtham  v.  Barrmgton,  4 

m 


iSiS}  Sauion  c  Tdbmrb.   Jan.  22,  1842. 

where  a  snipmta  is  served  on  a  Defendant  before  the  bill  is  filed  (the  oaose 
an  injunction  cause). 


ttis  cause  the  sudpiena  was  served  on  the  11th,  and  the  bill  was  not  filed  till 

afterwards,  viz.,  on  the  13th.    The  cause  was  not  an  injunction  cause. 
Kindersley  and  Mr.  Hallett  moved  to  discharge  the  subpoena  for  irregularity 
s,  on  the  ground  that  the  subpcena  ought  not  to  have  issued,  until  the  bill 
filed ;  for  by  the  4  Ann.  c.  16  it  is  enacted,  that  no  snitpoma  on  the  process 
ranee  shall  issue  till  after  the  bill  is  filed  with  the  proper  officer,  and  a 
tiiei«of  brought  to  the  ntlpcem  office,  except  in  cases  of  bills  for  injunctions 
vaste,  or  atay  suits  at  law  oommoieed. 
PembuEton,  etrntrA. 

HavnB  OF  THI  Bolis.  Where  a  party  is  served  with  a  tuipdena  before  the 
'  I  thought  the  practice  was,  that  he  goes  to  the  Six  Clerkai*  Office,  and 
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finding  no  InU  on  the  file,  be  u  entitiled  as  of  course  to  a  wApcema  for  the  vMl 
(Hinde,  77.)   I  never  knew  of  such  an  application  as  the  jvesent. 

The  case  stood  over  until  the  next  seal;  and  the  Plaintiff  {as  I  faavs  bon 
informed)  oonoeiviog  his  prooeeding  to  be  irreglilar,  abandoied  the  motioii. 

[619]  Shkffibld  v.  Sheffibld.  Jam..  28, 1842. 

In  on  Exchequer  suit,  the  Plaintiff  after  an  order  nut  to  dismiss,  filed  his  repliestioi 
and  took  no  further  steps.  Held,  tJiat  it  was  reasonable  that  the  Exchequer 
practioe  diould  now  be  apjdied  to  this  case,  in  regard  to  dismissing  the  InU  for  rat 
of  prosecution. 

This  bill  was  filed  in  the  Exchequer,  and  the  Defendant  having  answered  ohtsinal 
an  order  n»n  to  dismiss  the  bill  for  want  of  prosecution,  whereupon  the  Plaiuti^  oi 
the  I7th  of  April  1841,  filed  a  replication,  since  which,  no  prooeeding  bad  been  tilna 
on  the  part  of  the  Plaintiff. 

By  the  5  Vict.  o.  5,  s.  2,  the  suits  in  the  Exchequer  were  transferred  to  the  Cooti 
of  Chancery,  there  to  be  carried  on  and  prosecuted,  and  deidt  with,  and  decide^ 
according  to  the  practice  of  that  Court,  in  the  same  muiner  in  every  respect  as  if  uab 
snits  and  matters  had  been  ori^naUy  commenced  in  the  said  Court  of  ChaneeTy;  i 
it  was  provided,  that  in  case  it  should  appear  to  tlie  Court  of  CSiaiieerT  to  be  jnit 
and  eiqwdient^  that  any  suit  or  suits,  matter  or  matters,  so  transferred  to  the  ni 
Court  (n  Chancery,  should  be  wholly  orpartiaUv earried  on, according t<^  or  r^okte 
by  the  then  present  jHractioe  of  the  C^urt  of  Exchequer,  or  that  any  qnestarat « 
questions  arising  iu  the  same  suit  or  suits,  matter  or  matters,  should  be  decided  vil 
reference  to  the  then  present  practice  of  the  said  Court  oi  Exchequer,  it  shoald  fcs 
lawful  for  the  said  Court  of  Chancery  to  make  such  order  or  orders  in  relation  thereto 
as  to  the  said  Court  of  Chancery  shall  seem  meet. 

It  was  now  moved,  on  behalf  of  the  Defendant,  that  i^e  Plaintiff's  bill  might  stao 
dismissed  out  of  this  Court  for  wuit  of  prosecution,  witii  costs,  unlras  the  Pliind 
should  appeu-  upon  sudi  motion,  and  should  undertake,  according  to  the  late  pnctiM 
(rf  t^e  Court  [1^]  of  Exchequer  in  equity,  to  examine  his  witnesses  in  the  VaoalMii 
and  bring  his  cause  to  a  hearing  in  next  Easter  term,  not  being  hindered  by  Al 
Defendant^  and  that  pubUoation  should  pass  on  the  first  day  of  next  Easter  tane ; 
in  default  <A  the  FUuntiff  ffltamimnff  his  witnesses,  and  bringing  his  oaose  to  a  hea 
as  aforesaid,  then  thsA  the  Plaintiff's  bill  should  stand  dismissed  with  ooats  withm 
further  motion.   (2  Fowler,  29.) 

Mr.  Heathfield,  for  the  motion,  aroued  that  this  case,  being  after  replication,  di 
not  come  within  the  General  Orders  of  the  Court  of  Chancery  of  1828.  And  tfait 
the  Chancery  practice  was  to  prevail  in  this  case,  it  would  be  neceasaiy  for  di 
Defendant  to  dismiss  the  bill  under  the  old  Chanceiy  practice,  whereby  more  tbao  i 
year  would  elapse  before  the  Defendant  could  be  relieved  from  this  suit.  He  nr^ 
that  this  was,  therefore,  a  proper  case  for  acting  according  to  the  Exchequer  pnette^ 
as  was  asked  by  this  motion. 

The  Plaintiff  did  not  appear. 

Thk  Mastkb  of  the  Bolls  [Lord  Langdale]  thought  the  application  ^uaaoB■M^ 
and  made  the  order. 

[B21]  Pabsons  v.  Gboohe.   Johl  29,  1842. 

The  assignor,  though  part^  to  the  cause,  must,  under  the  General  Order    April  184^ 
be  served  with  we  petition  for  a  stop  order. 

Mr.  Hogers,  on  an  application  for  a  stop  order,  suggested  that  it  was  do* 
unnecessary  to  serve  the  assignor,  who  was  a  party  to  the  cause,  as  the  General  Orte 
of  April  1841  (Ord.  Can.  161)  directs,  that  persons  applving  for  stop  ordm  ihoili 
not  be  required  to  serve  the  petition  upon  the  parties  to  the  causa ;  but^ 
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Dn  Hum  OP  the  Bolu  fLoni  Laogdale}  mid,  he  oooaidered  it  neowwry  to 
^the  udgDment^  aod  tiut  tbe  aaiignor  hAdtn  interest;  aad  that  the  aas^ior 
^tobewved  with  a  petitwn  preunted  by  the  anijpiee  iJone. 


[021]  Bud  «.  Skeib.  FA  1,  8, 1842. 

^  For^-wrenth  Order  of  August  1841  is  applicable  to  all  cases  in  which  the  debts 
ikng  nnder  tha  consideration  of  the  Master,  and  establuhed  before  him,  the  costs 
mj  bo  added  to  the  debt%  and  inoluded  in  the  report.  It  is  not,  however, 
■plioUe  to  cues,  in  whieh  either  the  Master  has  repttfted  upon  the  debts,  or  the 
Msaedio^  sre  in  sneh  a  state  tiiat  he  cannot  open  them  lor  the  purpose  of  adding 
ptooatatothedebt. 

In  a  creditor  had  established  his  debt,  and  the  Master  had  issued  Us  warrant  on 
msringliis  report  jKerious  to  the  orders  of  August  1841  coming  into  operation, 
pmads  lus  nport  after  Uiat  period,  hdd  that  the  weditor  was  not  entitled  to  his 
Ml  nader  the  FortyHMventh  Order. 

^  queition  was  whether,  under  the  circomstanoee,  a  creditor  was  entitled,  under 
riTth  Order  of  August  1841  (Ord.  Can.  177,  n.(a) ),  to  have  the  costs  of  establishing 
I  debt  By  that  order,  "A  creditor  who  has  come  in  and  established  his  debt 
|n  Master,  under  a  decree  or  order  in  a  sait^  shall  be  entitled  to  the  costs  of 
{ta^ddog  his  debt" 

ta|  It  sj^nared  that  the  creditor  had  proved  his  debt,  and  that  the  Master  had 
fi  hi  ihew-canae  wanant,  and  llie  warrant  on  preparing  his  report,  previous  to 
i(Men(tf  August  1841  coming  into  operation  (26th  November  1841);  but  the 
Ir  made  his  report  subsequent  to  that  time. 

Hr.  fiaoui  contended,  tliat  t^e  creditor  was  entitled  to  have  his  costs  of  establish- 
|ii  debt  added  to  his  debt;  for,  by  the  51st  Order  of  August  1841,  it  was  ordered, 
bbthe  foregoing  orders  shall  take  effect  as  to  all  suits,  whether  now  depending  or 
Uter  eonunenced  on  the  last  day  of  Michaelmas  term  1841,"  so  that  the  orders 
Mrospeetrre.  The  47th  Order  in  tenns  applies  to  all  cases  in  which  a  creditor 
fecrae  in  and  established  his  debt. 

fr.  Pemberton  and  Mr.  Little,  amtrti.  The  effect  of  the  consteuotion  contended 
imld  b^  to  give  to  all  creditors,  however  long  a^  they  may  have  proved  their 
itbe  oosto  of  proving,  even  to  those  who  have  received  payment ;  axia  the  Master 
K  is  all  oases,  be  compelled  to  review  his  report  as  to  every  debt.  This  cannot 
'km  tile  intention  of  the  fnuners  of  the  orders.  Again,  it  would  be  impossible 
Mrtsin  the  amount  of  the  costs :  for,  bv  the  67th  Order  of  April  1828  (Ord.  Can. 
it  WM  ordered  that  the  Master  shall  not  receive  further  evidence  as  to  any 
^  dqtending  before  him,  after  issuing  the  warrant  on  preparing  his  report.  It 
I  be  aeceasary  to  have  further  evidence  to  enable  the  Master  to  tax  the  costs, 
liieli  Che  Master  is  by  this  General  Order  prevented  receiving.  The  word  "  has  " 
i  i7th  Order  must  be  read  "  shall,"  otherwise  it  will  not  apply  to  future  cases 
ivere  evidently  those  in-[6231-tended.  They  referred  to  a  case  of  Spencer  v, 
r  before  Y.-Cw  Wigram,  December  8th,  1841,  in  which  His  Honor  held,  that  a 
^  who  had  proved  his  debt  previous  to  the  Orders  of  August  1841  coming  into 
tioB,  is  not  entitled  to  interest  thereon  nnder  the  46th  Order. 
k>  Bioon,  in  reply.  The  Master  requires  no  further  evidrace,  in  order  to  tax 
Ma  It  is  unnecessary  to  argue  whether  the  order  is  retrospective  in  a  case 
ithfl  matter  has  beep  finally  setUed,  and  when  the  Master  must  open  his  report; 
Ifte  matter  was  open  until  the  Master  had  made  his  report,  whioh  was  not  done 
Kter  the  orders  had  come  into  operation. 

b  Master  of  thx  Bolls  said,  he  would  make  inquiry  as  to  what  had  been  done 
lather  ease. 

^8.  The  Master  of  the  Rolls  [Lord  Langdale].  The  question  reserved  is, 
w  the  creditors  who  have  estaUished  their  debts  in  this  cause,  are,  under  the 
1  the  ordera  of  August  last,  entitled  to  the  costs  of  establishing  them ;  and  it 
n  to  me  that  ^ey  are  not^  because,  at  the  time  when  the  orders  came  into 
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opentkm,  the  state  of  the  proceedingB  in  the  Master's  office  was  such,  thaA  the  Huti 
was  jowlnded  from  recnving  any  nev  eha^  or  eridenoe.  I  think  thub  Uie  oidir 
applicable  to  all  fcases,  in  wfaiui,  the  deUa  being  imder  the  oonsidnntaon  of  I 
Master  and  established  before  him,  the  coets  may  be  added  to  the  debts  and  indndl 
in  the  report ;  and  that  it  is  not  applicable  to  cases  in  which,  either  the  Master  ' 
reported  upon  the  debts,  or  the  proceedings  are  in  such  a  state,  that  he  cannot  op 
them  for  the  purpose  of  adding  toe  costs  to  the  debt. 

[1124]  Gbxbn  ff.  Maitund.   Jim.  22,  24,  26,  Feb.  10,  1842. 

A  consignor  who  has  purchased  goods  on  account  and  at  the  risk  of  bis  correspondi 
and  delivered  them  to  the  curier,  has  no  right,  by  reason  of  a  T&riat«Hi  <rf 
accounts  between  him  and  bis  correspondeDt,  or  of  a  disagreement  between 
to  depart  from  his  dn^  and  deliver  them  to  another  person ;  and  s  pur^ 
from  the  consignor  with  notioe  of  the  oircamstanoes  is  aabjeet  to  uie  righti 
the  correspondent. 

Mr.  Eindersley  and  Mr.  Bolt,  for  the  Defendants  Messrs.  Maitland,  mc 
dissolve  the  iniuuction  obtained  in  this  case;  first>  on  the  ground  that  the  PI 
had  suppressed  material  facts  on  obtaining  it ;  and,  secondly,  on  the  merits. 

There  was  a  cross-motion  for  a  receiver. 

Mr.  Greorge  Turner  and  Mr.  Lewin,  for  Gibbes,  ^^t  &  Co. 

Mr.  Pemberton  and  Mr.  Prior,  for  the  Plaintiffs. 

The  circumatuioes  of  the  ease  are  fully  stated  in  the  judgment  of  the  Court 

Tmt  Mastkr  of  thk  Bolls  [Lord  Lansdale].   In  this  case  I  have  read 
affidaTita  and  the  answer  of  Bobert  Forsyth  Maitland.   There  are  two  motioni,J 
to  dissdve  an  ininnotion  which  was  obtained  ex  partem  Hke  o&ise  is  a  motion, 
VL-poa  notice,  by  the  Pkuntifis,  for  the  ai^intment  of  a  receiver ;  and  having 
to  the  alle^tions  and  evidence  upon  which  the  motion  to  dissolve  the  injunetic 
the  opposition  to  the  appointment  of  a  receiver  are  founded ;  considering  ^ 
situation  of  Messrs.  Gibbes,  Bright  &  Co.,  and  the  knowledge  which  they 
have  possessed,  at  the  time  when  they  became  interested  in  the  cargo  of  the  " 
I  am  of  opinion,  that  the  order  to  be  made  on  this  occasion  depends  upon  the 
as  [626]  they  appear  in  the  evidence  now  before  me,  between  the  Flaintiflb  a 
Messrs.  Maitland.    I  do  not  think  that  Mesnn.  Gibbes,  Bright  ^  Co. 
considered  as  purchasers  for  valuable  oonsidOTsUon  without  notice  of  the  traat 
between  the  PlainUfis  and  Messrs.  MaitJand ;  or  that  the  injunction  was  so  o\ 
as  under  the  circumstances  of  this  case  to  deprive  ^e  PlsintiffiB  of  their 
maintain  it,  if  there  are  snfficient  merits  proved. 

The  case  is  as  follows : — In  and  before  August  1841  the  Pluntiffs 
business  in  London,  under  the  firm  of  Green,  Meares,  &  Bichards.  The  Defe 
Bobert  Forsyth  Maitland  and  Edward  Maitland,  carried  on  business  as  mercl 
London,  and  at  Montreal  and  Quebec  in  Canada,  under  the  firm  of  B.  F.  Mait 
Co.,  the  Defendant  B.  F.  Maitland  being  the  partner  resident  in  London. 

Various  dealings  had  taken  place  between  the  two  firms.  Amongst  other  i 
actions,  the  Defendants  the  Maitlands  had,  on  account  of  the  Plaintiffs,  pi 
paid  for  the  cargo  of  a  ship  called  the  "  William  Salthouse,"  in  respect  of  vhidt  ( 
was  some  arrangement  that  the  Phiintifis  should  accept  bills  for  the  Maitlands  ^ 
amount  of  £20W),  and  the  Maitlands  had  jdaced  in  the  hands  of  the  PlaintsT 
amounting  to  abmit  £3600,  which  the  Plaintifh  were  to  get  discounted,  on  the 
and  f or  tiie  use  of  the  Maitlands. 

In  the  month  of  September  1841  the  Plaintiffs  allied  that  the  Maitl 
greatly  indebted  to  them ;  and  on  the  8th  of  September,  the  first  letter  relatini 
transaction  in  respect  of  which  the  present  dispute  arose,  was  written  by  the  Pi 
to  [626]  Edward  Maitland  in  Canada.    The  Plaintiffs  were  the  owners  of  a  ship< 
the  "  Cneverell,"  which  they  were  about  to  send  to  Canada  for  a  cargo  of  fit 
the  letter  was  expressed  as  follows : — "  Per  '  Cheverell.'   The  above  vessel  bel 
to  ourselves,  leaves  us  this  day  for  Quebec,  where  it  has  been  arranged  with' 
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0aa,  that  she  shall  load  a  cargo  of  Bour  (of  Canada  fine  flour),  perfectly  sweet  and 
kI,  iriiieh  we  nequest  may  be  put  on  board  with  all  possible  disiwtch.    In  giving 
this  order,  we  do  not  Umit  you  at  all  as  to  the  price  you  are  to  pay,  but  we  trust 
it  will  be  purchased  on  the  most  favourable  terms,  ruling,  at  the  time  you  receive 
ordv."  And  after  desiring  the  vessel  to  be  loaded  with  timber,  if  flour  could  not 
pneond,  tiie  letter  proceeded : — "  We  refer  yon  for  all  other  particulars  relating 
Ijiii  tnpsaction  to  your.  Robert  Forevth  Maithuid,  wiUi  whom  «e  have  con- 
Ued  tin  arrangements,  and  you  will  pleaae  advise  ns  in  due  time  as  to 

Tbeoommndieation,  made  to  Edwud  Maitland  Robert  Fonyth  Maitland  on 
nbjeot,  ie  dated  the  16th  of  September,  and  is  as  follows : — "  Green  &  Go.  have 
'  a  full  cargo  of  Canada  fine  sweet  flour  by  the '  Cheverell,'  and  I  hope  you  will 
to  purc^iase  it  at  credit.  What  Green  suggests  is  this,  that  you  shall  value  on 
for  we  account  of  the  cargo,  per  '  William  Salthouse,'  in  drafts  not  less  than 
'  days'  sight ;  and  with  the  proceeds  you  can  purchase  the  cargo  ordered.  The 
^  difficulty,  I  apprehend,  is  your  being  able  to  negotiate  the  bills,  unless  you  do 
ttnngli  DoDSOomb  or  some  other  friend.  Green  ana  I  wish  particularly  that  you 
not  make  any  draft  on  Gtreen,  Meares,  &  Richards  on  account  of  the  cargo  per 
iwell,'  we  luving  promised  Meares,  to  keep  him  in  humour,  that  this  shipment 
come  as  a  remittance  by  Green,  who  will  see  your  drafts  in  order  for  the 
"fer  *  William  Salthouse,' "  &c  From  this  letter  it  is  apparent  that  the  iDtention 
parties  to  the  arrangement  was,  that  the  shipment  by  the  "  Cheverell "  was  to 
as  a  remittance,  am3  that  the  Plaintiff,  Mr.  Green,  in  connection  with  the 
eat,  agreed}  tibat  be  mmld  see  the  drafts  in  order  for  the  oargo  by  the  "  William 
wase." 

tdoes  not  appear  what  were  the  circimistances  which  gave  rise  to  this  particular 
snment ;  what  were  the  difficulties  which  had  arisen  respecting  the  drafts  for  the 
ihy  the  "  William  Salthouse,"  or  why  seeing  those  drafts  in  order,  was  connected 
the  iDtended  shipment  by  the  **  ChevweU."  But  the  arrangement  between  the 
Nifi  and  Robert  Forsydi  Maitland  seems  to  have  been,  that  the  shimnent  by  the 

well "  should  eome  as  a  remittanee,  and  that  the  drafts  for  tiie  caigo,  jwr 

iam  Salthouee,"  should  be  duly  attended  ta 

Im  (Mder  appears  to  have  been  accepted  upon  the  temu  agreed  upon  by  Edward 
ud,  who,  on  the  28th  of  October  1641,  wrote  to  the  Plaintifb  as  follows "  We 
addressed  you  on  the  27  th  of  September ;  and  by  last  steamer,  we  had  the 
■n  of  writmg  a  few  lines  to  your  Mr.  Green,  whom  we  requested  to  inform  you, 
*e  had  received  your  much-esteemed  favour  of  the  8th  of  September,  advising 
g  despatched  to  our  address  at  Quebec  your  ship  the  "  Cheverell,"  to  load  a  cargo 
IT  for  your  account  and  risk ;  and  we  have  to  assure  you,  that  it  has  received 
ust  puticular  attention."  He  then  states  his  regret  that  the  "  Cheverell "  had 
RiTeid,  and  farther,  that  he  had  made  certain  purchases  in  execution  of  the 
aad  he  tihen  jH-ooeeds : — "When  we  last  ad-{62^dressed  you,  we  stated,  that 
I  not  propose  drawing  on  yon  for  the  '  W.  S.^ '  cargo :  we  however  had  cause 
rUiis  determination,  and  have  now  to  beg  your  honour  to  following  drafts  at 
f  days'  favour.  Alexander  Simpson."  And  he  then  states  the  partioulaie  of 
to  the  amount  of  ^£2000. 

■I  letter  shews,  what  is  confirmed  by  other  circumstances,  that  some  doubt  or 
had  been  made  whether  Maitland  should  draw  for  the  £2000  for  the 
Salthouse's"  caiw),  and  that  the  drafts  were  drawn  pursuant  to  the 
MDent  between  the  Puintifiis  and  R.  F.  Maitland.  By  a  letter  of  the  same  date, 
id  Uaitland  desired  his  partner  in  England  to  take  care  that  the  bills  were 
Kd  on  |H*esentation,  and  in  a  few  days  afterwards  (2d  of  November),  after 
ig  tiie  Mil,  he  expressed  himself  thus :  "  which  you  will  of  course  see  protected 
MrtatifHi  against  cargo  of  *  W.  S.' " 

k  I  think,  apparent,  that  the  aooeptanoe  of  the  £2000  bills,  though  to  be  set 
koi^t  to  account  against  the  cargo  of  the  "  William  Salthouse,"  and  however 
ioir  upon  ffffmcr  arranganents  between  the  parties,  was  agreed  to  or  under- 
^  Mr.  Qreen,  in  consideration  of  the  intended  execution  (tt  the  order  of  the 
^litembfT,  for  the  shipment  of  a  owgo  of  floor  by  the  "  Cheverell." 
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There  u  aome  obsourity  ftbout  the  teuuaetion :  MnuB  reexm,  perfaapa,  to  thin^ 
that  something  whioh  paued  between  Mr.  Green  and  Mr.  Robert  F.  MutUiid  m  oel 
fully  commonicated  at  the  time  to  Mr.  Meares,  wfao^  for  some  reason,  vu  to  belu  ' 
in  humour ;  but  upon  the  faoe  of  tibA  letter*  themaelvea  the  agreemeBtaeMito 
eueh  as  I  have  stated. 

[529]  The    Cheverell "  not  having  arrived  in  Canada,  Edward  MaitUod  UimH 
extent,  executed  the  Plaintiffs'  order  tor  a  cargo  of  flour,  by  shipping  it  od  boud  41 
"  Jamaioa ; "  and  by  a  letter  dated  the  17th  day  of  November  1841,  addremd  )if)M 
to  the  Plaintiffs,  he  exprewed  himself  thus :  "  After  having  given  your  vmA  tb 
days  longer,  ere  manng  any  decided  move,  we  secured  freight  on  board  1 
<  Jamaica,'  for  your  port,  mid  the  flour,  1266  barrels,  leaves  the  plaM  for  QbbI 
to^ig^tt  and  we  hope  she  will  get  away  from  Quebec  on  the  2Sd  or  23d. 
of  this  flour  will  be  about  £2300  onrrency,  on  hoard  at  Quebec,  at  about  ill 
sterling :  yon  will  Aerefore  effect  such  insurance  on  the  sbi|Rnent  as  you  mw  d 
necessary  for  your  own  safety,"  &c.    On  the  23d  of  November  Edward  Mutii 
wrote  another  letter  to  the  Fliunti^  confirming  his  letter  of  the  17th  of  the  H 
month  (received  the  18th  December),  and  further  stating  as  follows: — *'OurQiM 
house  write  us  that  they  do  not  think  tiie  'Jamaica '  can  ^  away  before  the  1 
or  25th,  so  be  governed  accordingly ;  we  shall  inclose  invoioe  and  bill  of  bdinj 
our  next."  J 

At  the  time  when  these  letters  were  written,  Edward  Moitland  having  porchu^ 
the  flour,  pursuant  to  the  order  and  his  own  letter  of  the  28t^  of  Octooer,  for 
account  and  risk  of  the  Pl^tifi^  had  placed  it  on  board  the  "  Jamaica,"  at  the  " 
tlie  Plaintiff^ ;  the  voyage  was  to  be  performed  at  their  risk,  and  tJiey  were ) 
to  e^t  insurance,  and  informed  bha.t  the  invoice  and  bills  should  be  endoeed  is 
next  letter.    Under  these  circumstances,  the  Plaintiffs  had  l^e  strongest 
think  that  the  flour  was  shipped  and  delivered  to  the  master  of  the  '*  Jamaics 
their  use,  and  that  the  property  was  theirs. 

[530l  In  the  meantime,  disputes  had  arisen  between  the  Plaintiffi  and 
Forsyth  MaitUuid,  respecting  the  account  between  the  two  firms ;  and  the  Def< 
B.  F.  Maitland  says,  that  the  Plaintiffs  had  intimated  an  intention  to  refuse 
the  expected  drafts  on  them  for  £2000,  on  account  of  the  cargo  per 
Salthouse,"  and  also  threatened  proceedings  in  bankruptcy ;  and  to  avnt 
iffooeedings,  the  Defendant  K.  F.  MaiUand  assigned  to  the  Plaintiffs  certain  pn 
by  way  <H  security,  and  entered  into  certain  covenants,  and  in  eonuderation  Ai 
WB  Plaintiffs  agreed  to  take  up  certain  bills  with  their  own  money,  and  tb 
receiving  certain  remittances,  they  would,  when  presented,  accept  a  drut  in 
the  Maitlands  for  the  sum  of  £2000. 

The  instruments  by  which  this  arrangement  was  carried  into  effect^  werei 
the  11th  of  November;  after  whioh  day  the  Plaintiffs  accepted  the  bills drtd 
JSdward  Maitland  for  £2000,  on  account  of  the  cargo  per  "  William  Salthonae."  \ 

The  Plaintiffs  allege  that  they  accepted  these  bills  on  the  credit  of  the 
intended  to  be  shipped  by  the  "Chevereil,"  and  which  was  in  fact  shipped  \ 
"Jamaica."  The  Defendant  H.  F.  Maitland  says,  that  they  were  acoei^ed  a 
credit  of  the  security  given  by  the  deeds  of  tine  11th  of  November.  I  doi 
present  and  upon  the  evidence  now  before  me,  see  any  reason  to  think,  tfa 
arrangement  made  in  November  was  intended  to  supersede  the  order  for  the  fl4 
to  alter  the  arrangranent,  under  whioh  the  order  was  given ;  altboi^b  the  Fh 
might,  in  the  month  of  November  and  with  reference  to  the  state  of  Ike  aM 
think  it  proper  to  demand  and  obtain  some  further  security. 

[531]  Notwithstanding  this  arrangement  made  in  November,  the  state  of  aoi 
between  the  two  firms  nas  continued  to  be  a  subject  of  dispute;  and  H 
complaints  are  made  by  the  Defendant  R  F.  Maitland,  as  to  the  conduct  t 
Plaintiffs,  in  respect  to  the  bills  to  the  amount  of  £3500,  which  the  Pluntifb  « 
get  discounted  for  the  Maitlands,  and  in  respect  of  other  matters.  Mr.  £.  Ml 
appears  to  have  been  dissatisfied  with  the  conduct  of  the  Plaintiff's,  and  M 
mupproved  of  the  transaction  relating  to  the  intended  shifHueut  oi  flour,  I 
"Cheverell."  He  thought  it  necessary  to  use  great  caution,  which  might  ha* 
perfectly  proper,  if  openly  and  foirly  done.  ^ 
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As  I  have  atatod,  he,  on  the  17th  of  November  1841,  wrote  to  the  Plaintiffa,  and 
told  tfaem  to  effect  such  insurance  as  they  might  connder  necessary  for  their  own 
tafety,  and  in  a  letter,  dated  the  23d  of  November,  he  said  they  should  enclose  invoice 
and  bOI  (rf  lading  in  their  next ;  leaving,  therefore,  the  Plaintiffs  to  expect,  that  the 
biU  U  lading  would  be  made  out  and  delivered  to  them ;  but  on  the  same  1 7th  of 
Norenber,  m  a  letter  to  hii  partner,  and  without  givine  the  Plaintiflh  any  warning 
K  Dotiea,  ke  cxpiussed  liimaeU  as  follows: — "I  shall,  K>r  your  eoTaiTimenl^  make 
oat  the  buls  of  lading  to  order,  and  they  will  be  sent  to  you  to  hand  over:  I  take 
tliifl  precaution,  in  case  any  unpleasantness  has  occurred,  in  which  you  can  command 
the  destination  of  the  parcel,  and  in  this  case,  see  to  the  insurance,  as  they  might 
omit  to  cover  it."  And  although,  in  his  letter  to  the  Plaintiffs  of  the  23d  of  November, 
lie  bad  given  reason  to  expect  that  his  next  letter  to  them  would  enclose  the  invoice 
ind  bill  of  lading,  yet,  in  fact,  his  next  letter  to  the  Plaintiffs  was  itself  enclosed  in  a 
letter  addressed  to  his  partner,^  dated  the  26tfa  of  November,  in  which  he  expresses 
Umself  as  follows! — "I  [632]  now  enclose  a  letter  for  Q.  M.  and  R.,  open  for  your 
{eniBil,  enclosing  inTcnce  of  the  flour  per  '  Jamaica,'  which  you  will  seal  and  deliver,  if 
sll  is  going  on  emnfortably  with  them ;  and  if  not,  you  can  retain  it  as  well  as  the 
bill  at  lamng  sent  from  Quebec  by  ship,  and  by  tiiis  ship  blank  indorsed  to  you, 
wlneh  yon  can  also  hand  over  if  you  see  proper.  The  amount  due,  in  cash,  here  on 
the  22d  of  November,  is  £2298,  17b.  lid.  currency,  or  £1889,  lOs.  Id.  sterling." 

The  bills  of  lading  arrived  in  the  montii  of  December  1841.  The  ship  "  Jamaica 
irrived  with  its  cargo  on  the  let  of  January  1842.  R.  F.  Maitland  &  Go.  indorsed 
tile  bill  of  lading  to  the  Defendants  Gibbes,  Bright  &  Co.,  under  circumstances,  which 
appear  to  me  to  make  it  necessary  to  impute  to  them  a  knowledge  of  the  transactions 
between  the  Plaintiffs  and  Maitland  &  Co.  They  were  informed  of  circumstances, 
vhich,  in  m^  opinion,  were  sufficient  to  shew  the  interest,  and  the  full  extent  of  the 
interest,  which  the  PiaiDti&  had  in  the  flour.  The  Plaintiffs  filed  their  bill  on  the 
Ml  oi  January,  and  obtained  the  injundaon  which  it  is  now  soueht  to  dissolve. 

The  question  is,  whether,  under  the  circumstances,  it  is  clear  that  Messrs.  Maitland^ 
by  sending  the  bill  of  lading  to  order  and  indorsing  it  to  them,  were  enabled  to  give 
to  Hessn.  CKbbes,  Brigbt  &  Ca  a  title  to  the  cargo;  and  I  am  of  opinion  that  I 
cnmot  come  to  that  conclusion. 

The  cargo  was  purchased  for  the  Plaintifia  by  Maitland  &  Co.,  who  accepted  and 
■zeeuted  the  order,  and  instructed  the  Plaintiffs  to  insure  for  their  own  protection. 
It  is  admitted  that  no  circumstances,  entitling  the  Messrs.  Maitland  to  stop  the  goods 
k  transUuy  have  [633]  occurred ;  l^ere  is  no  bankruptcy  or  insolvency  of  the  PUuntifls, 
bot  disputes  have  occurred  between  the  firms  as  to  the  state  of  the  accounts  between 
them. 

If  the  state  of  the  accounts  is  material  in  the  coosideration  of  the  question  between 
tiie  parties,  they  must  be  taken  before  the  question  can  be  determined. 

No  instance  has  been  cited,  in  which  tne  consignor  of  goods,  having  purchased 
ttem  on  account  and  risk  of  his  correspondent,  and  baring  undertaken  the  duty  of 
•nuigning  them  to  the  person  on  whose  aooount  and  risk  the  purchase  was  made,  and 
laving  given  notice  of  ueir  delivery  to  the  carrier,  has  been  held  entitled,  by  reason 
«nly  of  the  variations  of  a  general  account  between  the  partners,  or  of  ciroumstances 
unpleasant  or  uncomfortable  taking  place  between  them,  in  the  absence  of  insolvency, 
to  depart  from  the  duty  which  he  had  undertaken,  and  deliver  the  goods  to  another 
farson. 

I  apprehend  that  there  may  be  circumstances,  in  which  the  purchaser  may  not 
•eqoire  an  absolute  property  in  the  goods  which  have  been  shipped  on  his  account 
aad  risk ;  there  may  still  be  some  condition  to  be  performed,  some  act  to  be  done, 
without  which,  according  to  tbe  dealing  between  the  parties,  the  purchaser  may  not 
W  mtitled  to  have  the  goods  actually  delivered  to  him.  But,  in  such  a  case,  the 
■stnre  erf  tiie  condition  and  the  ri^ht  to  require  its  performance  ou^ht  to  be  shewn 
by  oontract^  or  to  appear  from  the  oinmmstanoes. 

As  this  case  appears  upon  the  evidence  now  before  m^  I  do  not  find  any  sufilcient 
nison  to  condude,  that  the  Maitlands  were  entitled  to  impose  any  condition  on  [634[J 
the  delivery  of  the  flour  to  tbe  PIainti£b,  and  it  appears  to  me  that  the  injunction 
most  be  continued  till  the  right  can  be  determined. 
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[S84]  Gabdmir  ff.  M'CuTGmEON.  Jim.  31,  Feb.  1,  8,  16,  1843. 


[See  Deim  t.  MacDoweO,  1678,  8  Cb.  D.  356.   Cf.  Aas  t.  Badum  [1691],  2  Ch.  SU 

The  master  of  a  diip  is  bound  to  onploy  bis  whole  time  and  attention  in  the  serri 
Ot  his  employer,  and  smble,  that  a  custom  allowing  such  master  to  tarsde  on  I 
private  aoconnt  during  the  voyage,  cannot  be  maintained. 

The  master  and  part^wner  of  a  amp  porchased  goods  during  the  voy^e,  wliiekl 
answer  stated  were  purchased  out  of  private  property  ana  the  profits  <tf  pm 
trade  during  tbe  voyaaa,  but  the  Court  oonadexing  then  were  strong  groanda 
thinking  that  the  goods  were  purchased  with  partnership  jvopertr,  or  with  moi 
for  which  the  Defendant  was  accouDtable  to  the  partnOTship,  and  that  tiuy  bdoi 
to  the  partnership,  restrained  him  from  receiving  t^e  goooB. 

Affidavits  were  filed  in  support  of  an  application  for  an  injunction,  to  reetrual 
master  and  part-owner  of  a  ship  from  taking  possession  of  goods  claimed  by  him 
his  private  property,  and  by  the  other  partners  as  partnership  property;  al 
whidi  the  Defendant  put  in  his  answer,  and  several  affidavits  were  sabee^asn 
filed  on  both  sides.  Held,  under  such  circumstances,  and  on  snoh  an  apphoti 
that  the  answer  could  only  be  treated  as  an  affidavit. 

This  case  came  on  upon  several  motions^  the  particulars  d  which  are  ta\\y  detd 


Mr.  Femberton,  Mr.  Qeorge  Turner,  and  Mr.  J.  Anderson,  for  the  Plaintift 

Mr.  Spence  and  Mr.  J.  H.  P^mer,  eorUril. 

The  Mastek  of  the  Boll^  [Lord  Langdale].  This  case  came  on  upon  a  mot 
to  restrain  the  Defendant  John  M'Cutcbeon  from  receiving  certain  wools,  which  « 
consigned  by  him  to  the  Defendants  M^gniac,  Smith  &  Co.,  and  upon  othw  moti 
the  object  of  which,  on  the  part  of  the  PlaintijOTs,  is  to  hare  the  wools  or  the  pro 
thereof  secured,  until  the  question  between  them  and  M'Cutcbeon,  which  is  to 
decided  in  this  cause,  can  be  determined,  and  the  objects  of  which,  on  the  psi 
M'Cut^SSSl-cheon,  is  to  obtun  for  him  the  disposition  of  the  woole^  or  the  pro 
thereof  at  wis  time. 

Mr.  M'Cutcbeon  was  part-owner  and  master  of  the  ship,  "Jean,"  witii  wlud 
sailed  from  SUig^and  in  1836,  on  a  voyage  to  the  Eastern  seas ;  and  after  can 
on  an  extensive  trade  in  several  ports,  and  employing  the  ship  on  freights  on 
occasions,  he  sold  ber  at  Sydney,  in  August  1840.  About  or  'soon  after  the  tin 
the  sale  of  the  ship,  he  made  large  purchases  of  wools,  in  part  of  which  Me 
Hunter  &  Co.  bad  an  interest.  Those  wools  were  sent  to  England,  some  of  thei 
board  the  "  Caledonia,"  others  on  board  the  "  Minerva,"  and  the  rest  on  boaid 

Spartan,"  and  were  consigned  to  the  Defendants,  Magniac,  Smith  &  Go. 
The  Plaintifis  and  the  Defendant  M'Cutcbeon,  being  the  co-owners  of  the 

Jean,"  and  all  the  owners  being  interested  in  the  commcm  adventure,  the  Plsk 
insist,  that  the  wools  in  questifHi  were  purchased  wit^  partnership  proper^,  sa 
partnership  account,  and  they  therefore  claim  the  wool  as  property  oelonging  ti 
partaemhip. 

The  Defendant^  on  the  other  hand,  insists,  that  besides  acting  as  master  of 
flhip,  and  trading  on  die  joint  account,  he  had  a  right  to  trade,  and  did  trade,  a 
separate  and  private  account ;  that  such  private  trading  was  fnY>fitable,  and  tba 
purchased  the  wool  with  his  own  effects. 

The  Defendant  M'Cutcbeon  was  master  of  the  ship  and  partner  in  a  tri 
adventure,  and  as  a  general  rule,  there  can,  I  apprehend,  be  no  doubt,  that  the  a 
of  a  ship  is  bound  to  employ  his  whole  time  and  attention  in  the  service  i 
employers ;  and  that  a  [636]  partner  in  trade  has  no  right  to  employ  the  paitat 
property  in  a  private  speculation  for  his  own  benefit. 

The  Defendant,  however,  alleges,  that  there  is  a  custom,  which  makes  it  k 
for  him  to  carry  on  such  private  trade,  as  he  did  in  this  case ;  and  moreovw, 
Plaintifib  well  knew  that  he  did  carry  on  his  private  bade;  alid  aoquioaoed  i 
doing  so. 
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Brfon  the  ship  departed,  the  Plamtiffl^  as  managing  own«i,  agreed  to  eharter 
rto'^ompaoD,  KoberU  &  Ga  of  Bataria,  merohaats,  nnder  an  agreemeot,  irbioh 
tliac  the  Bhip  was  to  proceed,  with  all  convenient  speed,  to  Batavia,  with 
to  proceed  therefrom  to  a  port  in  China,  and  thence  to  Batavia ;  the  whole 
:  Dp  to  the  time  of  her  arrival  there,  to  be  for  the  benefit  of  the  owners ;  and 
irriTal  there,  on  being  reported  ready,  she  was  to  be  at  the  dispcttal  of 
,  Boberts  &  Co.,  for  a  limited  time,  on  certain  terms ;  and  ^e  ship  was  to 
I  benefit  of  all  cabin  paasensers,  and  tiie  owners  were  to  have  no  interest  in 
,  except  riee  when  purehased  for  joint  account. 
Jr.  if'Cutoheon  had  authority  to  employ  the  shi^  either  in  freighting  her  on 
erputf,  or  tnding  on  adventure ;  and  on  the  20tfa  cNf  April  1838  ^e  Plainti& 
\\m  the  charter-party  they  had  entered  into  with  the  agenta  d  Thompeon,  Bobots 
,  and  thOT  exjgesood  themselves  as  followi : — "  We  have  to  request  that  yon 
:    SB  often  as  you  can,  particular  acoounte  of  your  receipts  and  payments, 
lOtbeiDformationyou  can  give  us ;  and  on  the  expiration  of  your  charter-party, 
bean  find  that  you  can  do  better,  by  employing  her  solely  on? owners'  account, 
' )  you  liberty  to  do  so,  and  to  retain  in  hand  sufficient  funds  for  that  [637] 
I ;  hot  we  would  caution  you  against  speculations,  and  at  all  times  prefer  a 
[charter;"  and  after  referring  to  the  length  of  the  intended  voyage,  the  letter 
ded:  "Iq  case  a  favourable  opportunity  should  offer  for  diHKwing  of  the 
I,'  ve  have  given  you  a  power  of  attorney  to  enable  you  to  do  sa 
'  I  Defendant  says,  that  when  the  ship  sailed,  he  took  with  him  on  the  voyage 
deacriptiona  of  property,  consisting  of  preserved  viands,  wine,  beer,  spirits, 
,  hama,  trinkets,  uothing,  and  divers  other  goods,  wares,  merchaDdizes,  and 
I  belooging  to  himself,  together  with  his  own  nautical  instruments,  amounting 
'  B  altogether  to  X900  or  ^61000.   An  insnianoe  to  the  amount  of  ^£400  was 
<m  bis  nautical  instruments  aiKt  other  personal  effects.   On  the  3 1st  of 
1838,  and  agun  in  January  1840,  ne  desired  this  insurance  to  be 

[is  not  necessary,  for  the  purpose  of  disposing  of  these  motions,  to  trace  minutely 
resa  of  the  shif^  or  to  consider  each  separate  transaction.  The  ship  was 
by  M'Cutcheon,  sometimes  in  freighting  or  charter,  someti'mes  in  trading, 
that  he  carried  on  some  trade  on  his  own  private  account,  and  that  his 
>  baosactioDS  were  carried  on  whilst  the  ship  was  chartered,  with  leave  of  the 
>;  but  he  does  not  allege,  that  he  alluded  to  his  private  trade  in  his  corre- 
}  with  the  Plaintiflb,  ouerwise  than  as  I  shall  hereafter  notice. 
l&e4th  of  October  1838  he  was  at  Manilla;  he  had  some  flints  on  board,  uid 
'  of  that  date  he  says,  "  The  flinto  have  turned  out  an  expensive  and  un- 
ta  spacttlatiini ;  uid  my  cheese  and  hams  were  not  much  bettor."  He  desires 
lunaeratood  from  thia,  that  his  partners  knew  that  he  carried  out  the 

land  bams  on  a  trading  speculation,  for  bis  private  beAefit,  and  that  as  they 

objection  they  miut  be  taken  to  have  consented, 
tthe  important  adventure,  which  he  says  was  a  private  dealing,  of  which  he  is 
I  to  the  sole  benefit,  took  place  in  the  winter  of  the  years  1839-40. 
I  the  17th  of  October  1839  be  was  at  Hong  Kong,  in  China,  and  wrote  to 
"^"^  as  follows: — "Dear  airs,  1  had  this  pleasure  on  the  24th  ult.  from 
eneloeuig  afaippng  document  j>er  'Jean'  and  'Mouritean,'  wherein  I 
erery  penny  in  my  possession  (save  and  except  a  solitaiy  sovereign) ;  I 
I  at  lia^  Boods  on  the  IStii  inst ; "  and  after  speaking  of  his  voyage,  aiid 
[bd  anchored  at  Hon^  Kong  the  day  before  at  noon,  he  says,  "I  lost  no  time 
IK  oa  our  mutual  fnends,  Messrs.  M^ioar  &  Ca,  but  I  am  sony  to  say 
tan  be  done  here  peremptorily  at  present    The  present  cargo  will  realise 
ly  amall  profit  indeed,  unless  a  certain  spec,  answers  from  this  to  Manilla, 
[ihall  gladly  jump  at,  and  sell  my  rice  there,  take  on  board  coarse  sugars 
[ballast,  about  150  tons,  more  or  less,  return  here,  fill  up  with  tea, '  by  hook 
y  for  Sydney,  and  when  there,  you  may  depend  I  shall  turn  the  '  Jean,'  into 

C"  ly  can,"  &c 
,  written  by  M*Cutcheon  to  the  Plaintiffs,  can  only  be  conatmed  as 
:  to  an  adventare  to  be  engaged  in  on  the  joint  aooount;  it  could  not  have 
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been  UDderstood  to  mean  that  the  iq>eealation  whicb  he  annooooed  vas  to  be  oo  ] 
private  aocount,  that  he  was  to  employ  his  time  as  master  whieh  was  dae  to 
t0391  joint  interest,  and  the  ship^  which  was  the  oomraon  property  of  all,  for  hia  i 
peculiar  profit. 

Being  in  China,  be  wanted  the  means  of  making  a  profitable  speculatioD  in  i 
by  the  purchase  of  teas  to  be  afterwards  sold  at  Sidney.   The  meaoB  by 
he  was  to  obtain  or  purchase  the  teas  are  but  obscurely  hinted  at,  bat  fnm  the  i 
"hook  or  crook,"  which  he  uses,  it  may  be  infernd,  that  t^re  was  some 
in  the  intended  tosnsaction,  which  was  not  in  all  reapecto,  0(»siBtent  vith 
regular  course  of  trade  in  the  countries  where  he  was  (x^cking.   If  he ' 
import  opvxm  into  China,  contrary  to  the  laws  of  ^t  country,  and  by  me 
the  opium  to  obtain  an  investment  of  tea,  it  can  hardly  be  supposed  that  he  t 
same  time  meant  to  inform  his  partners,  that  a  specolatioa  in  itself  illc^gd ; 
hazardous  was  meant  for  his  own  benefit  at  their  risk. 

Not  long  after  the  date  of  this  letter,  he  took  the  ship  to  Manilla,  he  there  I 
chased  a  quantity  of  opium,  he  took  it  to  Tong  Koo  Bay,  in  China,  there  sold  i%\ 
purchased  a  lar^e  quantity  of  tea. 

Whilst  takmg  in  the  tea,  and  on  the  16th  January  1840,  he  wrote  toi 
Plaintiffs,  stating  that  the  "Jean"  was  chartered  by  Jardine,  Matheson  & 
Hobart  Town  a^  Launoeston;  and,  farther,  expressing  hinudf  as  follows: 
have  this  day  taken  on  board  the  first  of  our  tea  cargo  (namely  100  dieetsX  Ii 
insure  the        and  the  entire  froeht  here  wiih  friend  Bum,  and  as  I  futfy  v 
selling  the  ship,  either  at  Hobart  ^wn  or  Sidney,  I  leave  the  management 
insurance  entirely  to  von,  together  widi  my  £400  on  private  effects,  oonditic 
the  vessel  is  not  sold. ' 

[640]  The  Defendant  left  Tong  Koo  on  the  26th  February,  and  on  the  fo 
day,  he  wrote  from  Macao  Roads  to  his  partners  as  follows  : — "  I  sailed  yesterda) 
Tong  Koo,  and  anchored  here  this  morning  with  a  full  ship,  and  upwarda  of  ' 
tons  in  the  cabin  (of  the  cai^).    Indeed,  had  I  not  stowed  the  latter,  the 
would  not  have  stowed  the  tonnage  agreed  on  as  per  charter-party,  which  wc 
been  a  serious  loss  to  us,  as  the  entire  chests  or  boxes  shut  out  would  hai 
thrown  on  my  hands.    Although  the  '  Jean '  has  now  in  her  bottom  90  tons  _ 
stone,  and  100  tons  sugar  in  bi^  she  is  still  quite  crank.   Indosed  yon  hai 
of  lading  for  sugars,       which  are  covered  by  our  mutual  friends,  M^iear  i 
who  will  forward  you  the  polides  with  copy  <»  the  *  Jean's '  account,  &c ; 
ease  of  accident,  I  have  authorised  them  to  insure  on  my  private  inTeatmc 
draw  on  you  for  the  amount  of  in^mium  which  you  will  please  duly  honour." 

The  Plaintiffs  have  produced  the  bills  of  lading  mentioned  in  this  letter, 
the  policies  of  insurance  therein  referred  to,  and  which  were  ttfterwarda  f< 
M'Vicar  &  Co. 

There  is  nothing  in  the  bills  of  lading,  or  in  the  policies,  from  whicb  it  , 
inferred  that  the  Defendant  had  any  separate  property  or  interest  in  any] 
goods.   The  expression,  "my  private  investment,"  seems  to  refer  to  the 
effects  mentioned  in  t^e  former  letter  of  the  16th  of  January,  uid  in  the  pc^dc 
he  had  efflscted  and  desired  to  be  continued.   And  it  does  not  appear  to  me, 
letter  of  February  ean  be  considered  aa  conveying  any  informabon  to  t^e  V 
tliat  the  Defendant  was  carrying  on  a  private  and  separate  ^«de  for  his  own 

|j641]  The  letter  alludes  to  the  tonnage  agreed  to  be  taken  by  t^e 
leaving  it  to  be  understood  that  the  goods  mentioned  in  the  bills  of  It 
stowed  in  places  to  which  the  charterers  were  not  entitled.    From  the 
might  be  collected  that  the  charterers  were  entitled  to  t^e  whole  vraael,  and  ^ 
Defendant  leave  to  carry  his  own  merchandise,  which  he  stowed  in  the  cabin," 
that  was  at  his  own  disposal. 

This  letter  is  erroneously  set  forth  in  the  Defendant's  answer,  aod,  as 
furnished  to  the  Defendant's  counsel  the  means  of  supporting  a  very 
ingenious  argument  on  the  behalf  of  the  Defendant ;  the  letter  itself  wheo  ^ 
does  not  warrant  the  argument ;  and  having  now  considered  all  the  letters,' 
it  is  allied  that  the  Daendant  communicated  his  private  dealings  to  the  PI 
have  come  to  the  conclusion,  that  upon  the  evidence  now  before  me,  it  does 
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(tbe  Fliintift  OTer  were  informed  by  the  Defendant  that  he  was  canying  on  a 
ir^tnde  for  himself. 

'  ft  ippetn  to  hare  been  with  the  produce  of  the  teas  purchased  at  Tong  Koo  Bay, 
It  tbe      in  questioa  were  purchased  at  Sidney. 

I  ft  hu  indeed  biwn  ai^ed,  that  the  Defendant  might  have  had  credit  of  his  own, 
]  ni^  hsTS  purchased  the  goods  with  which  he  traded  on  that  credit ;  but  as 
EBiiioerideiioeof  that,  I  can  attach  no  weight  to  the  ar^ment,  and  if  I  ought, 
bi  tiDU,  to  ooDsider  the  teas  as  partnership  property,  I  think  that  I  ou^t  also  to 
pdv  the  wools  to  be  partoership  property.  The  Dsfendant's  case  reata  entirely 
!  Ui  snnrer.  H«  says  distinoUy,  in  substance  that  he  took  out  private  {,542] 
tat  the  purpose  of  private  brade ;  that  his  doing  so  was  Imown  to  and 
in  by  tke  Plaintifiil :  that  he  carried  on  private  trade  aroordingly ;  that 
_i dealiiUB  were  profitable;  and  that  he  employed  the  money  derived  from 
Su,  u  he  had  a  right  to  do,  in  the  purobase  of  the  wools,  which  are  therefore 
fle  has  produced  two  witnesses,  who  have  stated  that  the  custom  of  toade 
I  such  deaUng. 

i  other  hand,  the  nature  of  the  case,  the  &ct8  proved,  the  particular  effects 
I  oot  by  the  Defendant  on  his  preparation  for  a  long  voyage,  and  his  correspond- 
^ifipear  to  me  to  tend  to  an  opposite  conclusion, 
to  the  allied  custom  of  trade,  I  could  not,  even  if  it  were  unoontradieted, 
I  it  ii  not,  pay  much  attenti<Hi  to  it  on  the  present  occasion.   The  master  of  a 
lu  ^BDt  ooond  to  give  all  his  time  and  attention  to  his  {winoipal ;  in  tiiis  case 
'  <if  the  Defendant,  as  master,  was,  when  -the  ship  was  emidoyed  <m  a  toading 
^  to  act  for  the  common  benefit  of  the  owners,  and  when  the  ship  was 
or  chartered,  to  obtain  freight  on  the  best  terms  he  could  for  the  owners, 
I  lU  bias  of  separate  interest  in  himself,  or  of  leave  given  to  himself  by  the 
8  to  trade  for  himself ;  and  I  think  that  it  will  be  very  difficult  to  support  a 
,  which,  if  legal,  as  alleged,  would  entitle  him  to  trade  for  himself  separately, 
[it  wia  bis  duty  to  trade  to  the  best  of  his  ability  for  the  joint  interest  of  bim- 
1  the  other  owners,  and  would  give  him  a  discretionary  power  to  pUce  his  own 
rio  eompetitieo- with  the  joint  interest^  an  opticm  to  give  the  advantage  to 
,  wbuever  he  pleased,  without  the  knowledge  of  his  co-owners,  and  without 
then  notice  <d  his  ]»o-[648}-ceeding8  in  this  respect ;  a  custom  also  which 
'  Bakfl  it  valid  for  a  person  m  tiie  relation  oi  oo-owner  or  partner,  having 
oootrol  over  the  snip  which  was  parbiership  |Hx>perty,  to  empUty  it  at  the 
;  for  bis  {nivate  benefit.  I  ouinot,  on  the  ixBsent  occasion,  assume  that  there 
^neh  ciisUnn ;  I  can  well  conceive  that  the  master  of  a  ship,  undertaking  a  long 
,  sod  necessarily  taking  out  provisions  or  private  effiacts  of  some  value,  whieb 
1  change,  may  not  be  precluded  from  parting  with  those  effocts  for  others, 
'  respect  carrying  on  some  trade,  and  if  this  were  the  sort  of  custom  alleged, 
deserve  more  attention  on  this  occasion ;  but  the  Defendant  claims  some- 
:  b^ond  this,  and  taking  all  the  evidence  into  account,  I  cannot  rely  on  the 
fuMtiMD :  and  it  amiears  to  me  that  there  are  strong  ^unds  for  thinking  that 
were  porafaaaed  with  partnership  property,  or  witii  money  for  whiw  the 
"was  aoooantaUe  to  t«  parb&ership^  and  tiiat  they  bdong  to  the  partner- 

^fridenoe  in  this  stage  of  the  cause,  and  taken  in  the  form  in  which  it  is  now 
<  cannot  be  conclusive ;  but  such  is  the  impFessi<m  which  I  have  received 
iiderataoD  of  the  answer  and  of  the  affidavits, 
tlim  of  opinion  that  I  must  attend  to  the  affidavits.  The  application  is  in 
Brent  the  Defendant  from  getting  possession  of  partnersnip  property  in 
lying  it  to  his  own  use.  Affidavits  being  filed  in  support  of  the  applioa- 
- -idant  put  in  his  answer,  and  several  affidavits  have  been  subsequently 
I  both  ^es.  Under  such  circumstances,  and  on  such  an  application,  1  am  ox 
1st  tile  answer  can  only  be  treated  as  an  affidavit. 

[The  Defendant  complains  that,  in  the  events  which  have  happened,  money 
>  Urn  on  aooonnt,  and  that  he  is  deprived  of  the  means  of  setting  himself 
f  being  prevoited  from  taking  possession  of  Uie  wool   I  have  no  means  of 
bow  this  may  be ;  nothing  which  may  be  done  will  prevent  him  from 
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dumin^  any  credit  in  aooount,  to  wbicb  he  may  b»  entided,  and,  on  «lMde,  U 
of  opinion,  that  die  injunotiott  luainst  M'Cutcheon  must  be  granted,  and  tbtdiei 
junction  against  fail  consignees  BAeasrs.  Magniao,  Smith&Co.  ought  not  to  bediwibi 
It  will  DC  well,  if  the  parties,  without  any  prejudice  to 'their  reapectire  ri^tm 
claims,  can  agree'  upon  a  satis&otory  mode  of  converting  the  property,  udt 
bringing  the  net  xnoceeds  into  Court  to  await  the  final  decision. 

See  Tkompion  v.  E^wdock,  1  Campb.  527 ;  East  Iitdia  Company  t.  Sendami,  1 T 
jun.  289;  Massejfv.  Ihivia, -2  Y&Ljun.  311, 

i 

[64fi]'  Stubbs  n  MouNVUX.   iVft.:!!,  21, 1842.  | 

A  reference  was  made  to  the  Master  as  to  a  partnership  and  several  other  ml 
and  iha  parties  were  to  produce  all  papers,  &o.,  rdating  thereto;  -tin 
was  callra  on  by  the  Master  to  produce  the  papers  nuiHng  to  ih6  parineni^ 
having  made  default,  the  Master  certified  that  he  had  been  summoned  to  pra 
all  the  papers  reluHng  to  .  the  matters  in  question,  and  had.  not  produced  any. 
certificate  was  ordered  to  be  taken  off  mo  file  for  irregularity,  and  a  fourday 
founded  thereon  was  discharged. 

I 

By  the  decree,  it  was  referred  to  the  Master  to  take  an  account  of  the  ped) 
estate  of  the  testator,  and  of  his  debts  and  legacies,  in  the  usual  form,  and  to  tall 
account  of  the  share  of  the  business  (known  as  the  firm  of  "  Stubbs 
stock-in-trade,  book  debts,  leases,  and  premises  thereunto  belonging, 
the  Defendant  Edw^  Stubbs  by  the  wilt  of  the  said  testator.  Bearing 
day  of  Anguat  1832*;  and  to  enquire  and  state  to  the  Court  of  what  pa 
same  consisted,  and  to  what  amount  or  value  at  ^e  death  of  the  testator,  and  of; 
:  particulars  the  same  now  consisted^  and  what  was  the  present  amount  or  value  thd 
and  to  certify  whether  the  legacies  given  by  the  testator  were  charged  tfaerem. 
it  was  ordered,  that  the  Master  should  enquire  and  state  to  the  Court,  what  d 
had  been  made,  since  the  death  of  the  said  testator,  by  the  Defendants;  afl 
parties  were  to  produce  before  the  Master  upon  oath,  all  deeds,  boo^  P&P^ 
writings  in  their  custody  or  power,  relating  thereto.  1 

On  the  27th  of  November  1841  a  warrant  was  taken  out  ioi  the 
produce  and  deposit  in  the  Master's  office,  all  books,  papers,  writings,  and 
bel^^ing  to,  or  eonneded  with  the  ctM^animettkif  oi  Stubbs  &  Hancoek. 

This  was  attended  before  the  Master  on  the  30th  <rf  Novemb«v  whra  the 
daat  alleged  that  Uie  decree  had  been  improperlv  drawn  up  in  his  absence, 
Master  extended  the  time  for  depositing  tne  books,  [6w]  papers,  writi 
documents  in  his  office  until  the  3d  day  of  December- 1841. 

The  Defendant  did  not  however  produce  them  within  that  time,  uid  the 
on  the  9th  of  December  certified,  that  the  Defendants  Bichard  Molineux  aod 
Stubbs  had  been  duly  summoned  to  brin^  into  his  office  ail  deeds,  books,  papi 
writings  in  their  custody  or  power  relatuig  to  the  matters  in  question  in  this  ahK 
that  they  had  not,  nor  had  either  of  them  brought  into  his  office  any  of  voA 
books,  papers,  and  writings,  altJiough  duly  summoned  for  that  purpose.  On  tl 
day  (the  9th  of  December),  and  upon  this  certificate,  the  Court  ordered,  tj 
Defendant  Edward  Stubbs  should,  within  four  days  after  persoaal  notice,  proJ 
oath,  &oab,  "relating  to  ^  matters  in  qaeOien  in  this  smtj"  or  in.  defiaolfeH 
serjeant-at-arms  diould  apprehend  him  for  ooDteopptw  j 


It  was  now  moved,  that  the  order  of  9th  December  1841  should  be 
and  that  the  Master's  certificate,  on  which  the  order  was  grounded,  mi|^t  hi 
ofif  the  file.  ^ 
Mr.  Craig,  in  support  of  the  motion.  J 
Mr.  Pemberton  and  Mr.  Bolt,  eontrd,.  2 
Kemp  V.  Wade  (2  Keen,  686),  was  cited.  :  \ 

Thk  Master  of  the  Bolls  [Lord  Langdale]  said,  that  the  oertificate  ^ 
taken      the  file,  and  the  four-day  order  dischaiged.   The  Master  had  oeitiflj 
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keMMT^fendajit  bad  been  sommoned  to  {troduce  all  tbe  docaments  relating  to 
be  mrtten  111  question,  and  bad  not  prodaced  any.  This  was  not  the  case,  as  he  was 
1^  tailed  » to  produce  those  relating  to  the  partnership,  his  disobedience  tbwefore 
Iriid  to  those  alone. 

[S47]  Barton  o.  Chambers.   Feb,  21, 1842. 

obtiiiied  an  order  on  motion,  the  other  side  not  appearing  but  the  service 
rfde  notice  of  motion,  Uiougb  regular,  was  supported  by  an  imperfect  affidavit 

that  he  could  not  sabMqueotly  verify  the  service^  and  that  a  new  notice  of 
^udon  miut  be  given. 

s  former  seal  day  a  motion  had  been  made  for  opening  biddings,  and  the  order  ' 
bsen  mide  upon  an  affidavit  of  service  of  the  notice  of  motion. 
~^ie  order  eoold  not  however  be  drawn  up,  in  consequence  of  the  affidavit  of  the 
of  Qotice  of  motion  not  being  regular  in  form ;  it  shewed  that  the  notice  of 
had  been  served  on  the  parties,  and  not  on  the  clerk  in  Court.   (Note. — This 
hu  once  been  altered;  see  Ord.  Can.  .214,  215.) 
:.  Bdt  now  produced  a  second  affidavit  made  since  the  last  seal,  shewing  that 
ties    motion  had  really  been  properiy  served  on  the  clerk  in  Courts  voA  he 
that  tbe  order  might  now  be  drawn  up,  but  . 

Hasier  of  the  Bolls  [Lord  Langdale]  refused  tbe  application,  saying  that 
ler  having  been  irregularly  obtained  on  a  former  day,  on  an  informal  affidavit, 
not  DOW  set  right  in  the  absence  of  the  other  parties,  and  that  a  new  notice 
Nkn  miist  therefore  be  given. 

[648]   INMAN  f>.  Whitlet.   FtA.  21,  1842. 

pudut  ^  his  answer  admitted  tiiat  he  had  in  his  posaesaion  **  divers  books  of 
Moi"  Held,  that  the  particulars  were  not  sufficiently  specked  to  enable  the 
■M  to  make  an  order  for  their  production. 

was  a  motion  for  the  production  of  documents  stated  in  the  Defendant's 
It  is  not  necessary  to  state  the  object  of  the  suit. 
Defendant  by  his  answer  admitted  that  he  had  in  his  possession  "  divers  hoc^ 
■•^  containing  sundry  private  accounts  of  the  said  John  Inman,  respecting  his 
B  DUHues  and  his  receipts  and  expenditure  in  respect  thereof,"  and  after 
ring  drcnmstanoee  relating  to  their  materiality,  he  stated,  that  they  did  not 
to  ao^  chF  the  matters  in  question  in  this  suit :  that  they  were  wholly  immaterial 
I  nligect  ci  this  suit,  and  he  submitted  he  woe  not  bound  to  set  fordi  tihe 
iin  of  snch  books,  or  any  deaeriptaon  thereof  further  than  as  aforesaid,  or  to 
i^same. 

K  OuLpnan  now  moved  ios  tdie  production  <rf  these  books  amongst  oUier 
nta. 

IheeUn^,  cmtrh. 

objections  were  raised  to  the  production ;  first,  that  the  books  in  question 
<  sufficiently  specified ;  and  secondly,  that  they  did  not  relate  to  the  matters 
lioiL 

t  Uastek  of  the  Eolls  rLord  Langdale].  I  do  not  think  that  I  can  order  the 
lioD  these  books,  for  the  terms  in  which  they  are  specified  in  the  answer, 
too  uncertain  to  found  an  order  for  [5493  their  production,  describing  them  in 
nioner  as  to  enable  the  Court  to  enioree  its  order. 

not  neeeesaiy  to  decide  anoAer  point  argued,  whether  the  Plaintiff  has  a 
IS  have  the  books  more  accurately  described,  it  must  be  brought  before  the 
h  siKAher  shape,  viz.,  by  exceptions  for  insufficienoy. 

>&-See  Wigrun  on  Discovery  (2d  ed.),  209 ;  A(k^  v.  Wright,  14  Vea.  213 ; 
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and  CkrisHan  v.  Taylor,  11  Simons,  401.  In  Phebn  v.  OUve,  25di  of  March  I835,8ii 
C.  C.  Pepys  refused  to  coder  the  prodaction  of  dooumeDts  described  as  "a  bandied 
papers  marked  G." 


|]B48]   HiOHKLL  V.  MiOHiLL.         26,  1842. 

FortioDB  for  children,  held  raiaable  daring  lihe  life  of  a  tenant  for  life,  oat  of 
reversionary  twm. 

The  costs  of  rai^g  portions  is  payable  out  of  the  estate,  and  not  out  <rf  tiie  portia 
A  life>estate  in  rwfty  was  created  by  a  deed  in  1787.   The  estate  was  kAA  i 
invested  in  1821  in  consols.   The  tuumt  for  life  died  on  the  9th  of  Decembo'  U 
Held,  that  her  executors  were  not  entitled  to  an  apportionment  of  the  dividi 

under  the  4  &  5  W.  4,  o.  22. 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Michell  in  1787, 
estates  were  conveyed  to  the  use  of  Mr.  Michell  during  the  joint  lives  of  himself 
wife,  with  remainder  to  Mrs.  Michell  for  life ;  but  in  case  Mr.  Michell  should  m 
his  wife,  then  to  him  during  the  joint  lives  of  himself  and  the  children  of  tiie  msni 
uid  from  and  after  Uie  decease  of  the  survivor  of  Mr.  and  Mrs.  Michell,  to  teostai 
1000  years,  to  be  computed  from  the  deatii  (rf  the  sorviror  of  them,  apon  ^  tnulii 
declared ;  and  after  the  expiration  or  sotmer  determina<«m  of  that  term,  and  id 
thereto  and  the  trasts  thereof  to  the  oae  of  the  first  and  other  sons  trf  the  marriM 
tail,  &c.,  &c.  I 

The  trusts  of  the  term  were  declared  to  be,  that  in  case  there  should  be  tm 
more  child,  other  than  [0601  an  eldest,  the  trustees  should,  "at  any  time  or^ 
after  the  decease  of  the  said  Charles  Michell,  by  mortgage,  sale,"  &o.,  of  the  heifl 
ments  comprised  in  the  term,  or  with  and  out  of  the  rents,  issues,  and  profits  thfl 
raise  for  the  portions  of  the  younger  children,  the  sums  aftermentioned ;  thJM 
say,  if  there  should  be  one,  the  sum  of  jC10,000,  to  be  paid  at  saoh  age  and  til 
Mr.  Michell  by  deed  or  will  should  appoint,  and  in  default  of  appointmrat,  tm 
younger  son  at  twenty-one,  and  to  a  daughter  at  twenty-one  or  marriage, 
should  first  happen  after  the  decease  the  said  Charles  MichelL"  If  then  tm 
be  two,  three,  or  more  children  respectively,  X12,000,  £I&,000,  or  £20,000  mm 
be  respectively  raised,  to  be  pud  at  such  ages  and  times  as  Mr.  Michdl  m 
appoint,  and  in  default  of  appointment,  to  be  paid  to,  and  be  oonsideFed  vcm 
sons  at  twenty-one,  and  daughters  at  twenty-one  or  marriage.  f 

The  settlement  contained  a  proviso  for  accruer,  and  a  power  for  iiisiiil<J 
after  the  decease  of  Mr.  Michell,  "out  of  the  rents,  issues,  and  profits"^ 
hereditaments  "not  exceeding. the  yearly  interest  of  the  portion  of  such  ehildiH 
the  rate  of  3  per  cent,  "in  the  meantime  and  until  his  portion  should  )■ 
payable."  The  trustees  were  to  permit  the  person  or  persons  entitled,  expeelS 
the  determination  (rf  the  term,  to  recrave  the  residue  ot  the  rents.  M 

There  was  also  a  power  for  die  trustees  "after  the  decease  of  Charles  MiehA 
advance  an^  put  of  uie  portion  to  any  luoh  son  as  aforesaid,  not  exoeeding 
of  the  portion.  ^ 

The  settlement  contained  a  power  for  the  trnstees  to  sell  the  estate^  ■ 
invest  the  produce  in  other  [061]  estates,  to  be  settled  to  the  same  uses ;  aiM|A 
meantime,  to  invest  the  produce  in  Government  or  real  securities. 

Pursuant  to  that  power,  the  estates  had  been  sold  for  £23,080,  and  the  piB 
monies  were  subsequently,  in  1821,  invested  in  £29,400  oonsok. 

There  was  issue  of  the  marriage  several  children,  all  of  whom  attained 
twenty-one  years  in  the  lifetime  of  their  parents.  B 

Mr.  Michell  died,  Mar^ret,  his  widow,  survived  him,  and  died  on  the  I 
December  1841  having  received  the  dividends  down  to  July  1841.  ■ 

One  of  the  younger  children  who  was  of  a^  now  presented  a  petition  in  tfafl 
for  having  £20,000  raised  for  the  portions,  with  interest  from  the  father's  dean 

The  qnestions  were,  first,  wheMier  the  portions  were  raisable  from  the  dfl 
the  father,  w  from  Uie  oonunencement  of  the  term  of  1000  years,  which  oobmI 
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npoo  the  death  of  the  surriTor  of  the  husband  and  wife.  In  the  former  case,  interest 
woxM  be  payable  from  the  death  of  the  father. 

Seconmy,  whether  the  executors  of  the  widow  were  entitled  to  have  an  apportioned 
ibire  of  the  dividends  on  the  consols ;  and  thirdly,  whether  the  fund  was  to  bear  the 
coats  of  raisiDg  the  portions. 

Mr.  Pembuton  and  Mr.  Hull,  for  one  of  the  younger  children,  and  Mr.  Tinney, 
Hr.  Willcock,  Mr.  Turner,  and  Mr.  Faber,  for  parties  in  the  same  interest,  contended, 
thst  tboogh  the  term  was  reversionary,  yet  the  trust  [AS2(]  was  distinct^  that  the 
pnttOQB  were  to  be  raised  on  the  death  of  the  father  altme ;  Stmf^  v.  FoUif  (3  Y.  & 
1 143),  Codrrngton  v.  Lord  FOes  (6  Ves.  364). 

That  the  settlunent  having  been  made  prior  to  the  Act  of  4  &  6  W.  4,  c.  22, 
there  ooold  be  no  claim,  \ey  tiie  widow's  npreeentativea,  fen*  an  appoitioned  share 
fTidends.  That  the  fniid  must  bear  the  costs,  otherwise  less  than  £20,000  would  be 
nind  for  portions. 

Mr.  Shapter,  for  the  executors  of  the  widow.    It  is  said  that  there  can  be  no 

rionment,  because  the  2d  section  of  the  statute  4  &  5  W.  4,  c  22,  applies  only 
the  payment  becomes  due  "  under  any  instrument  that  shall  be  executed  after 
the  passing  of  the  Act,"  but  in  Be  Markby  (4  Myl.  &  Or.  484),  the  Lord  Chancellor 
leems  to  have  considered  "  the  instrument  executed  after  the  passing  of  the  Ac^"  to 
lefer,  not  to  the  instrument  settling  the  estate,  but  to  the  lease  or  other  instrument, 
natang  or  evidencing  the  rent  or  other  yearly  payment.  He  even  entertained  the 
pwlaon  of  ri^ht  to  apportioned  rents  claimed  by  the  executors  of  a  tenant  in  fee 
{gunrt  the  heir  at  law ;  and  disallowed  the  oUum,  not  because  there  was  no  settlement 
nde  after  the  passing  of  the  Act,  but  because  the  letting  of  the  estate  was  not  by 
HtraneDt  executed  after  the  passiDg  of  the  Act. 
Mr.  Kindersley  and  Mr.  Pirie,  for  the  heir,  said  they  could  not  maintain  the  third 

KUlt 

[The  Masteb  of  the  Bollb.    I  think  that  very  clearly  against  you.] 
[SSSp  A  discretion  is  given  to  the  ta'ustees  to  raise  the  portions  "  at  any  time  or 
bas  after  the  decease  of  the  father,"  which  they  did  not  exercise  in  the  widow's 


The  term  does  not  take  effect  until  the  death  of  the  surviving  parent^  and  the 
butt  leans  against  raising  portions  on  a  reversionary  term,  for  if  the  particular 
MMt  were  to  live  long,  the  estate  might  be  swallowed  up  tq  answer  the  portions  and 
mats  of  interest.    CUmim  v.  Seymow  (4  Ves.  440),  Stevens  v.  Betkuk  (3  Atk.  39). 

The  words  of  the  Act,  "  instrument  that  shall  be  executed  after  the  passing  cl  the 
VBt,"  must  clearly  apply  to  the  instrument  of  settlement  In  He  Morkby  there  waa 
I^NKletting  from  year  to  year. 

IThb  Master  of  the  Rolls.  Yes,  it  was  quite  sufficient  in  that  case  to  say  that 
m  was  no  lease  in  writing.] 

Mr.  Kimpton,  for  trustees. 

Mr.  Pemberton,  in  reply. 

The  Masteb  of  the  IIolls  [Lord  Langdale].  There  is  certainly  some  obscurity 
I  the  settlement.  The  portions  are  to  be  paid  to  sons  at  twenty^one,  and  to 
Raters  at  twenty-one  or  marriage,  whichever  event  should  first  happen  after 
M  oeaA  of  the  father ;  but  the  term  out  of  which  they  were  to  be  raised  was  to 
Mntenee  ou2y  upon  the  death  of  the  surviving  parmt  [564]  The  only  possible 
<tf  answering  the  clear  intention  would  be  by  raising  the  portions  out  of  the 
(nrsKnuiy  term.  The  Court  is  always  reluctant  to  raise  portioos  in  that  way^  but 
^  it  is  necessary,  in  order  to  satisfy  the  intention  of  the  settlement  it  most  be 
iiiie.  The  ^rtion  must  be  raised  with  interest  from  the  father's  death.  There  can 
I  no  apportionment  in  &vour  of  the  widow. 

[SM]   EiREUAN  V.  Andrews.   Feb.  10,  23,  1842. 

Plea  on  information  and  belief  of  Plaintiff's  bankruptcy.    Held  regular. 

This  was  a  plea  for  want  of  parties,  on  the  ground  that  the  Plaintiff,  having 
Home  a  second  time  bankrupt  without  having  obtained  his  certificate,  or  paid  a 


C  3Mz.  lbyG00gIe 


~1 


454  KIBK&L^  .V.  ANDBBWB  IIUT.K 

dividend  of  158.  in  the  pound, -was  not^  for  that  reason,  enUtied  to  sue  wHhMk 

making  his  assignee  a  party  to  the  suit. 

The  plea  stated  that  the  Defendant  "  was  infotvied  and  believed  "  that  the  FlaintifT 
had: become  bankrupt  in  1821  (stating  in  succession  the  facts  upon  which  the  bnk- 
ruptcy  rested),  and  that  he  had  obtained  his  certificate ;  and  fchat  he  had  tgni 
become  bankrupt  in  1827  (stating  the  facts  as  before).  That  the  second  eommiiBioB 
had  . not  been  superseded,  and  that  the  Plaintiff  had  not  obtained  his  certificate  thm- 
under,  and  that  no  dividend,  or  a  dividend  or  dividends  less  than  lb*,  in  poosd 
had  been  paid ;  and  the  Defendant  submitted  that  the  assignee  under  the  sonid 
bankruptcy  was  a  necessary  party  to  the  suit. 

[666]  Mr.  G.  Turner  and  Mr.  W.  J.  Taylor,  in  support  of  the  plea,  cited  Fmbt 
T.  Fratt  (1  P.  Wms.  692),  Cheet  y.  ArmHoffe  (^t  Anstr.  il2),  Ez  parte  Lea  (16  Tea 
474),  Meux  Y.  Sm&h  (II  Simons,  410),  and  before  the  Lord  Chancdlor  on  appeslii 
March  1841. 

Mr.  Ghandleas,  eontrh.   The  plea  is  informal ;  it  ought  to  state  the  hankrapt^ 

positively ;  being  stated  on  information  and  belief  only,  the  fact  of  information  ui 
belief,  and  not  of  the  bankruptcy,  is  in  issue ;  secondly,  the  bankruptcy  is  not  tiI 
pleaded,  the  facts  to  support  its  validity  not  being  distinctly  stated  in  saocesaoB; 
thirdly,  the  plea  is  double,  it  raises  the  issue  of  no  certificate,  and  no  dividend,  ori 
dividend  of  less  than  I5s.  in  the  pound.  He  referred  to  Bedeadale,  236,  iWr. 
Drew  (2  Yes.  &  B.  160),  SmaU  v.  Athoood  (Younge,  449),  Tarkton  v.  Hornby  (1  1* 
Col.  172,  383). 

Mr.  Turner,  in  reply.  An  allegation  on  information  and  belief  is  sufficient  in 
answer,  and  consequently  in  a  plea,  to  put  the  fact  stated  in  issue,  and  that  ia  d 
that  is  required.  When  a  fact  is  not  neoessaril^  within  the  person^  knowledgscf  I 
part7  a  statement  on  his  informati<m  and  belief  is  snffident. 

|Ths  Master  of  the  Rolu.  Would  it  not  have  been  more  correct  pleidiiu  fo 
the  Defendant  to  say  he  had  been  informed  and  believed,  and  averred  the  fact  to  n1 

The  fact  being  put  in  issue,  the  present  allegation  amounts  to  the  same  Uiifl 
The  plea  is  not  double ;  all  the  facts  lead  but  to  one  point,  viz.,  that  the  aBsignee  i 
a  necessary  party. 

[666]  The  Mamer  of  the  Boli^  said  he  would  reserve  the  conside»tioii  of  th 
objection  of  the  plea  being  on  information  and  belief,  but  he  was  of  opoion  that  Al 
averments  as  to  Uie  bankruptcy  were  sufficient,  and  that  the  plea  was  not  open  to 
the  objection  for  duplicity,  as  the  facts  stateid  led  to  the  smgle  point,  vii,  A 
necessity  of  the  assignee  Ming  present.  This  was  important,  beoause  the  acooal 
asked  1^  the  bill  ought  to  be  rendered  in  the  presence  of  all  persMs  iotwested. 

23.   The  UAerrER  of  the  Rolls  [Lord  Langdalel   Several  oineetaoot 
taken  to  the  form  of  the  plea ;  they  were  all  dispoMd  of  exoepk  one,     whid  t 
Plaintiff  insisted  that  the  plea  was  bad,  because  the  Defendant^  instead  of  sllr~ 
the  facts  directly  and  positavely,  only  stated  his  information  and  belief  that  the 
were  as  alleged. 

It  was  argued  that  the  Defendant,  by  his  plea  so  framed,  did  not  pot  in  iaBoe 
fact,  but  only  bis  information  and  belief  that  such  facts  were  as  he  all^;ed ;  aod, 
support  of  the  argument,  the  case  of  SmaU  v.  AUwood  in  the  Exchequer  (1  Yooaff 
CcM.  39)  was  cited ;  and  the  intimation  of  Lord  Rsdesdfde's  opinion  in  his  bow  * 
Pleading,  and  the  case  of  Drew  v.  Drew  (2  Yes.  &  B.  162),  were  referred  to. 

As  the  facts  stated  in  an  answer  upon  the  information  and  belief  of  the  Def< 
are  held  to  be  saflteiently  jnit  in  issue,  and  as  the  allegataons  in  a  plea,  1 
positively  stated  in  the  plea  itself,  are,  if  the  statements  relate  to  the  aets  of 
sworn  to  only  uprai  1^  belief  of  the  Defendant ;  and  as  the  facta  alleged  in  this 
plea  are  the  acts  of  others,  and  do  not  appear  to  be  facts  neoesaarily  or  {sobably 
ID  the  knowledge  of  the  Defendant,  I  wished  to  enquire,  whether  any  at 
authority  upon  the  subject,  in  this  Court,  could  be  found,  but  I  have  not  soocscded 
finding  any. 

Lord  Kedesdale,  stating  that  the  averments  in  a  plea  ought  in  general  to 
positive  (Pleading,  297),  retera  to  a  case  in  3  Atk.  590,  in  which  the  question 
an  averment  upon  beuef  would  be  good  did  not  arise ;  and  he  observe^  tW 
averments  of  facts  not  within  the  immediate  knowledge  of  the  Defendant)  it 
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pMDmiffopwto  reqaire  a  pontire  assertioii.  He  ftdds,  **unleu  however  the  areiv 
pMBt  ii  fositire,  -the  matter  in  '•issue  appears  to  be  not  the  faot  itself,  but  the 
primdaDC'i  bdief-  of  it ; "  and  he  then  sars,  that  the  DefeDdant's  conscience  is  saved 
bthe  Bstare  of  oath  administered. '  In  Drm  v.  Drew  (2  Y.  &  B.  162),  which  was 
bue of  iiegative  plea.  Sir  Thomas  Plumer  says,  "Where  a  person  is  speaking  upon 
lotth  tsaetonot  his  own,  but  done  by  others,  it  is  sufficient  if  ^he  states  them  upon 

These  being  all  the  authorities  cited,  and  I  am  unable*  to  add  any  others,  it  can 
ndy  be  aaic^  that  the  rules  of  the  Court  of  Chancery  require  a  Defendant  to  plead 
ibTely  facts  which  are  not  within  his  knowledge ;  and  it  is  difficult  to  com{Nrehend> 
' « ststement  of  fact  upon  belief  in  an  answer  should  -  put  the  fact  itself  in  issue  in 
otwer,  and  not  in  a  plea.  > 
The  fset  itself  must  undoubtedly  be  clearly  and  distinctly  stated ;  there  must  be 
Btbin^distinotiy  averred,  by  whioh  the  Beienduit  may  be  bound,  and  [60^  upon 
k  d»  Plaintiff  may  join  issue ;  and  in  order  that  the  plea  may  be  good,  the  facts 
^  and  distinctly  stated,  to  which  the  Defendant  binds  himself  and  upon  which 
IlitDtiff  may  join  issue,  must  be  such,  that  if  t^ey  are  true,  there  will  be  a  defence 
n  bQl,  or  constitute  a  reason  why  the  Plaintiff  should  not  be  permitted  to  pro- 
with  (he  suit,  in  the  Court  or  in  the  manner  and  form  in  which  it  is  commenced  ; 
I  apprehend,  that  in  all  cases  where  affirmative  facts  are  pleaded,  the  burthen  of 
ling  the  facts  is  upon  the  Defendant  who  alleges  them  in  his  defence,  or  for  his 
teetioo.  A  Defendant  who  swears  that  he  believes  a  fact  which  he  knows  to  be 
me,  may  be  indicted  for  perjury ;  and  I  think  that  a  Defendant,  who,  by  answer 
hi  iwears  that  he  believes  a  fact  proper  for  his  defence  to  be  true,  sufficiently 
lUtat&ct  m  issne,  and  takes  upon  himself  the  burthen  of  proving  it.  - 
00  the  whole  I  think  the  plea  must  be  allowed. 

K  Poele  v.  Pools,  Younge,  331,  and  2  Van  Heythuysen,  96,  where  the  plea  of 
rnptey  is  on  information  and  belief. 


[668]   Hampton  v.  Bikchall.   March  10,  U,  1842. 

Pot  nbsequeut  proceedings,  see  S  Beav.  67,  330 ;  1  Fh.  568 ;  41  £.  K.  749.] 

to  file  a  double  plea  to  an  ejectment  bill,  viz.,  uot  heir ;  and,  secondly, 
of  Limitations.  ■ 

Plaintiff  in  this  cause  was  the  assienee  under  tiie  insc^ency  of  Thomas 
or  Stanley,  deceased,  who  took  the  benefit  of  the  Insolvent  Debtors  Act  in 
[tod  was  alleged  to  have  been  the  heir  at  law  d  Sir  Frank  Staadish,  who  died 
12.  The  Phuntiff,  claiming  in  right  of  the  heir,  by  bis  bill,  prayed  [669]  a 
ItioD  that  he  was  entitled  to  the  estates  of  which  Sir  Frank  Standii^  died 
I  and  for  such  relief,  discovery,  and  accounts,  as  he  might  be  entitled  to  in  right 
'  sir,  and  by  virtue  of  the  title  whioh  be  claimed  in  that  character. 
I  Defeoduits  alleged,  first,  that  Thomas  Standisb,  or  Stanley,  was  not  the  heir 
'  Frank  Standish ;  and,  seeondly,  that  even  if  he  were  such  heir,  the  Plaintiff's 
>nliaf  was  barred  by  the  Statute  of  Limitations. 

was  DOW  made,  that  the  Defendants  might  be  at  liberty  to  plead  those 
t  Batten  as  several  pleas  to  the  bill. 
•0.  Tomer  and  Mr.  Elmsley,  in  support  of  the  motion. 
•  PsmhertOD  and  Mr.  Johnson,  conird.,  for  tiie  Phiintiff. 

Master  of  thk  Bolls  said,  that  permitting  such  a  plea  would  certainly 
'  fte  defence ;  but  the  difficulty  was,  that  the  defences  seemed  inconsistent : 
lint,  that  the  Pluntiff  was  not  heir ;  and,  secondly,  that  he  was  heir,  but  was 
Tbr  the  Statute  of  Limitations.    His  Lordship  added,  that  he  would  give  the 
%  nirdwr  consideration. 

11  The  Mastbr  of  thk  Bolls  [Lord  Langdale].   If  the  Defendants 
pkad  singly,  that  Th(»nas  Standish,  or  Stanley,  was  not  heir  of  ^  Frank 
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Stondish,  and  the  Phuntiff  eboold  take  issue  on  the  plea,  and  suooeod,  die  Ddeadutt 
would  be  precluded  from  pleading  [060]  the  Statute  of  LimitatioDa ;  snd 
Plaintiff  having  ia  the  cue  sup|K»ea,  established  his  cAaim  in  ri^  (rf  the  hm^ 
would  auooeed  in  the  suit,  notwithstending  a  good  defaoce  to  which  the  Dafendnita 
might  be  legally  entitled. 

And  alUioogh  I  apprehend  that  the  Bofendants  might  plead  the  Statate  of 
Limitations  singly,  ana  fail  in  maintaining  it,  without  precluding  themselves  fnn 
the  defence  of  "  no  heir ; "  yet,  in  the  case  thus  supposed,  it  would  be  neoessanr  for 
them,  either  to  apply  to  the  Court  for  leave  to  ^ead  "  no  heir  "  after  failure  d  dM 
iirst  plea,  or  to  make  the  defence  by  answer,  at  ike  risk  of  being  oblised  to  give 
disoovery,  a&d  set  out  the  accounts  to  which  the  Plaindff  has  no  t&im,  cuenni 
than  in  right  of  the  heir,  which  is  in  question. 

I  think  that  the  question,  whether  the  Defendants  should  be  allowed  to  pla 
double  pleas,  depends  upon  the  nature  of  the  case,  and  the  oonvenience  which 
attend  one  or  other  course  of  proceeding. 

I  have  not  succeeded  in  &idin{^  any  imtanoe  in  which  two  several  ^eas  of  4l 
kind  now  proposed  have  been  permitted;  but,  on  otmsideration,  I  find  no  reasrasU 
objection  to  them. 

Each  of  diem  may  be  a  good  defence  to  die  bilL  If  Thomas  Standish,  or  Stial^ 
was  not  heir,  the  Plaintiff  has  no  title.  If  the  right  in  which  the  Plaintiff  raei 
accrued  at  such  a  time,  and  was  so  neglected  that  the  Statute  of  Limitata«is  ban  d 
remedy,  the  Plaintiff  cannot  recover;  and  in  pleading  the  Statute  of  LimitatioDil 
is  not  necessary  to  admit  that  the  Plaintiff  has,  or  ever  had,  any  tide.  J 

[061]  And  it  appearing  to  me  that  it  would  be  no  disadvantage  to  the  Flainti 
and  a  great  convenience  to  the  Defendants  that  the  defences  should  be  pot  io  t 
form  of  pleas,  in  order  that  their  validity  mav  be  considered  before  a  discover; 
enforced,  I  think  that  leave  must  be  given  to  plead  as  desired. 

The  Defendant  must,  however,  pay  the  costs  of  the  ajqalioadon. 

See  Oibam  v.  Whitehead,  4  Mad.  241 ;  Hardmo»  v.  EOamet,  6  Sim.  645;  Key 
MarthaU,  1  Keen,  190 ;  Story  Eq.  PL  413. 


[661]   Day  «.  Cboft.   Nob.  4,  1841. 

An  additional  legacy  (though  not  so  expressed)  hekl  snbjetA  to  die  same  inrrHfirti 
the  original  legacv. 

A  testator  gave  a  wgusj  to  a  fejne  covert  for  her  separate  use,  and  by  a  codidl 
^ve  to  1^  a  furdier  annuity  in  addition.  Held,  that  the  latter  was  sal^eii 
die  restriction  for  her  separate  use. 


The  testator,  by  his  will,  save  and  bequeathed  to  each  of  the  peraons  to 
annuities  were  by  diat  his  will  given,  a  legacy  equal  to  one  half-yeiu^s  annuity, 
he  desired  the  legacies  to  such  several  annuitants  to  be  paid  as  soon  as  eon 
after  his  decease.  And  he  ^ve  and  bequeathed  among  other  annuities,  one  i 
or  yearly  sum  of  ;£300  to  his  raster  Mary  Day,  the  wiie  of  William  Claughton  Dl 
for  and  during  the  term  of  her  natural  life.  And  with  respect  to  such  annuities 
legacies  as  were  thereinbefore  by  him  given  to  females,  it  was  his  positive  and  ezp 
wul  and  meaning  that  they  should  not  be  subjeet  or  liable  to  the  power,  oontrol,  i 
of  any  husband,  but  should,  at  all  times,  be  and  remain  as  a  provision  for  die% 
their  respective  sole  and  separate  use  and  benefit,  without  power  of  anticipatioiL 

[062]  1*he  testator  made  several  codicils  to  his  will,  and  bv  the  second  o 
thereto^  oearing  date  the  2d  day  of  September  1836,  he  bequeadiad,  "in  additi 
the  legacies  given  by  his  will,"  to  each  of  his  usters  £100  a  year  "iat  tbeir  \ 
lives.*^ 

This  was  a  petition  presented  by  Mns.  Mary  Day  for  payment  to  her  <^  tbe  I 
annuities  and  the  legacy.   It  appeared  that  she  had  been  for  some  time  living  i 
from  her  husband. 
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The  hotbtnd  inristed  that  the  second  annuity  given  by  the  codicil,  was  not  given 
rtke  wpsnte  lue  of  his  wife. 

Mr.  Oeoiye  Turner  and  Mr.  L.  Wigram,  in  support  of  the  petition,  contended 
the  &d(6tional  annuity  had  the  same  quality  as  the  original  annuity,  and 
d  to  the  Petitioner  for  her  ■  separate  use,  independent  of  her  husband. 
T.  Maynard  (1  Ves.  jun.  279),  Croader  v.  Clowes  (2  Yea.  iun.  449),  Long  v. 
(3  Vea.  286,  n.)»  Cooper  v.  Day  (3  Mer.  154),  Chattmt  v.  roaii§,{l)  cited  in 
per,  760. 

Jv  WiUooek,  0m/nk,  for  the  husband.   There  is  a  marked  distinction  made  by 
iMitu'  between  the  annuity  given  by  the  will  and  that  given  by  the  codioil; 
iioniwr  is  exjnessed  to  be  given  for  her  separate  use,  the  latter  is  not  subject  to 
:  ret^ictioD.  The  maritu  right  of  her  husband  is  not  therefore  excluded  as  to 
I  by  the  codicil. 

Thx  Master  of  the  Koli^  [Lord  Langdale].   I  am  of  opinion  that  the 
ttTgiren  by  Uie  codicil  is  subject  to  the  same  restriction  as  that  given  by  the 
The  will  having  given  an  annuity  of  £300  a  year  for  the  Petitioner's  separate 
[tbfl  codicil  gives  an  additional  £100 ;  the  result  is,  that  he  has  given  to  her  £400 
wl^eet  to  tAie  restriction  for  her  separate  use;  tiie  husband  is  therefore 


/s  n  XiCKKts'  Patent.   Feb.  1,  15,  29,  March  27,  30,  May  31,  Jiau  5,  1841. 

[S.  a  on  appeal,  1  Ph.  36 ;  41  £.  R.  544.] 

dictioD  and  practice  in  correcting  clerical  errors  in  letters  patent^  the  proceedings 
lobUiDtQg  them,  and  in  the  enroTment. 

object  of  this  petition  was  to  correct  a  clerical  error  which  had  occurred  in 
ings  in  obtaining  letters  patent^  and  consisted  in  substituting  the  word 

nng"  for  the  word  "recovering** 

I  Utrch  1 638  Mr.  Nickels  petitioned  the  Queen  for  a  patent  for  "  improvements  in 
iserr  Ux  covering  fibres  applicable  in  the  manufacture  ol  braid  and  other  fabrics." 
I  the  petition,  declaration,  notice,  and  in  the  Solicitor-General's  report,  the  word 
Rii^  was  {nx»perly  stated ;  but  a  clerk  in  the  Secretary  of  State's  Office  intro- 
mistake,  in  the  Queen's  warrant  the  word  "ramertn^" instead  of  "covering" 
ia  error  was  adopted  in  the  subsequent  {nxxieedinge,  namely,  in  the  Queen's 
ke  Signet  Bill,  the  Privy  Seal  BiU,  and  in  the  enrolment,  and  ^so  (as  stated  in 
b'tioo)  in  the  letters  patent  themselves  j  the  evidence,  however,  was  ambiguous 
he  letters  patent.    In  the  specification  t^e  word  "  covering  "  was  used. 

PTbe  Queen's  warrant  had,  by  command  of  Her  Majesty,  been  recently 
ud  the  following  memorandum  had  been  written  thereon : — 

B  word  'recovering '  in  tiie  seventh  line  of  this  page  was  erased,  and  the  word 
«'  in  the  same  line  was  inserted  in  tiie  presence  of  Her  Majesty  and  by  Her 
r%  command. 

Whitehall,  23d  January  1841.  NOBMANBV." 

I  Queen's  Bill,  into  which  also  the  same  error  had  extended,  had  also  bem 
ed,  and  the  following  memorandum  made  thereon  : — 

e  word  '  recovering '  in  the  third  line  of  this  skin  was  erased,  and  the  word 
H'  was  inserted  in  the  presence  of  Her  likjesty  and  by  Her  Majesty's 

btahall,  23d  January  1841.  Normanbt." 


1  Mad.  31.  And  see  Burrows  v.  CoUreU,  3  Sim.  375 ;  Overend  v.  Gumey,  7  Sim. 
le  Earl  ^  Sht^ie^iury  v.  The  JDuke  of  Maribonugh,  7  Sim.  237 ;  The  Chmmu- 
tf  Ouriiable  DomiHoM  v.  CaUm,  2  Dr.  &  War.  616 ;  JIfaifm  v.  Drinkmter, 
216. 
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The  Queeo's  Bill  was  deposited  with  the  proper  officer  at  Her  Majes^'i  Snet ; 
Office;  and  the  signet  transcript  (the  Signet  Bill)  thereof  was  deposited  with  Us i 
Majesty's  officer  the  Lord  Privy  Seal ;  but  the  Privy  Seal  Bill  was,  as  oaosl,  in  dw] 
custody  of  the  Master  of  the  Rolls. 

The  petition  prayed  "that  the  proper  officer  from  the  Privy  Seal  Office mi^tte] 
allowed  to  make  the  alteration,  in  accordance  with  the  Queen's  ^1,  and  tut  ~ 
exemplification  or  enrolment  of  tke  letters  patent  might  be  oorreeted  aoooidingtol 
tnmecript  of  the  Queen's  Bill 

The  petition  (which  was  signed  by  the  SolicitopG^eralf  as  signifying  his  < 
to  it  on  behalf  of  the  [666]  Grown)  came  on,  in  the  first  instance,  ex  parte;  bat) 
Master  of  the  BoUsr  having  been  informed  that  the  Petitioner  had  commenced 
action  at  law  against  the  London  Caoutchouc  Company,  for  the  infringement  of 
patent,  and  that  the  London  Caoutchouc  Company  were  prosecuting  a  writ  of  j 
facias  for  the  repeal  of  the  patent,  directed  that  notice  of  the  petition  shoold 

fiven  to  the  London  Caoutchouc  Company,  who  were  to  have  leave,  if  tiiey 
t,  to  shew  cause  why  the  prayer  of  the  petition  should  not  be  granted. 
Feb.  15,  29.   The  petition  again  came  on  for  hearing  when  it  appeared  that 
Petitioner  had,  in  June  1840,  filed  a  bill  against  the  company,  complaining  of ; 
infringement  of  his  patent  "  for  covering ; "  and  that  a  motion  made  in  August  IB 
for  an  injunction  had  been  ordered  to  stand  over,  the  Plaintiff  being  lilowed  in  I 
meantime  to  bring  his  action  at  law.   The  Petitioner  commenced  anch  actual 
November  1840,  which  was  atill  pending,  and  in  January  following  he  was 
with  a  writ  of  sdre  fadas  at  Jihe  suit  of  the  company  to  repeal  tiie  letters  patent 
Mr.  Tinney,  Mr.  Dixon,  and  Mr.  Corrie,  in  support  of  the  petition. 
Thb  Master  of  the  Rolls  said  he  must  hear  the  other  party  first,  in  the  nyf 
shewing  cause  against  granting  the  prayer  of  the  petition. 

Mr.  PembertoD,  Mr.  Kiodei'sley,  and  Mr.  Hindmarch,  for  the  company, 
party  applies  to  the  discretion  of  the  Court  for  an  indulgence,  he  must  uiew  that  I 
makes  the  application  at  the  earliest  moment,  and  he  must  state  i^Ay  and 
reserve  all  the  ma-[&66}-terial  facts  connected  with  his  case,   li  anything  is 
back  the  Court  will  refuse  to  interfere. 

In  this  case  the  Petitioner  has  suppressed  several  material  facts ;  first)  he  has  i 
in  any  way,  explained  when  the  error  in  the  letters  patent,  if  any  exists,  was 
discovered ;  the  enlanation,  such  as  it  is,  applies  only  to  the  enrolment.  Ag&iiv] 
does  not  ^pear  whether  the  error  has  been  corrected  in  the  Signet  BUly  or  how\ 
Queen's  BiU  was  altered,  and  the  Court  is  bound  to  satisfy  itself  that  all  the 
ings  anterior  to  the  enrolment  have  been  properly  corrected.    Nothing  is  said  hf  1 
affidavits  as  to  the  letters  patent  themselves,  or  whether  they  contain  the 
There  is  something  behind  unexplained.    We  call  upon  the  Petitioner  to  prodooel 
letters  patent,  in  order  that  it  may  be  seen  whether  the  error  is  contained  in 
they  are  the  original,  the  enrolment  is  a  mere  copy,  and  it  is  proposed  to  altar  I 
copywithout  correcting  the  original. 

The  Master  of  the  Rolls  has  no  authority  to  make  any  alteration  in  the  eni 
The  Lord  Chancellor  himself  derives  his  authority  under  the  Privy  Seal  Bill, 
is  in  the  nature  of  a  writ  and  cannot  be  altered  after  it  haa  been  acted  on. 
cannot  be  altered  after  they  have  been  served,  and  if  they  are  resraled  f^ey 
considered  as  new  writs.   The  Lord  Chancellor  has  strictly  followed  his  m 
and  if  a  new  authority  be  given  to  issue  letters  patent  in  a  different  form,  they  i 
be  resealed  before  the  enrolment  can  be  altered. 

Where  a  patent  is  in  controversy,  it  cannot  be  altered  so  as  to  prejudice  at 
the  litigant  parties.    The  object  of  the  alteration  is  to  defeat  the  prooeedioga  '< 
[667]  defence  of  the  Respondents  ;  and  the  parties  ought  to  hare  pctxweded 
the  5  &  6  W.  4,  c.  83,  a.  1,  and  not  in  the  present  mode. 

They  referred  to  the  18  Hen.  6,  c.  1,  to  shew  that  the  patent  must  be  dataij 
the  day  of  the  delivery  of  the  warrant  to  the  Loi-d  Chancellor ;  to  the  27  H.  8,  e.\ 
and  57  G.  3,  c.  63,  as  regulating  the  course  of  proceedings  for  passing  letters  p 
to  tiia  3  &  4  Ed.  6,  c.  4,  explained  by  the  13  Eliz.  c.  4,  to  shew  uiat  an  ezem|dif 
of  the  letters  patent  might  be  given  in  evidence,  without  modncing  the  letters . 
themselves  under  the  Great  Seal.   They  also  referred  to  £zpaa1e  Hoops  (6  Tca.  ^ 
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rke  Weamre  Oompauy  v.  Sajfward  (3  Atk.  362),  Leigh  t.  Leigh  (2  Bing.  N.  S.  4U,  and 
,  jDotL  p.  C.  650),  Glen  y.  fFiUes  (4  Dowl  P.  G.  322),  CfaUowa^  y.  Bkaden  (1  Man.  & 
L  347^  Fyme  r.  TAonwu  (WiUes,  663),  Pemlfnke  v.  Lord  Jeffereya  (1  Salk.  52), 
jjd'a  Pr.,  Webster  on  Patents,  Beames's  Orders,  76. 

Mr.  Tinney,  Mr.  Dixon,  and  Mr.  Corrie,  eo^rlk  The  objeotaoni  ue  two,  Ist,  to 
he  jnriadietion  of  the  Court,  and  Sdly,  that  the  Court  will  not,  in  its  discretion, 
nrctse  its  jurisdiction.  The  oases  of  In  re  Redrmmd  (5  Buss.  44),  and  In  re  Sharp's 
UM(3fieaTan,  245),  and  other  auUiorities  (1)  prove  the  jurisdiction  of  the  Master 
Ffte  Edb  to  oorreot  olerioal  errora  like  the  present. 

(1)  Cases  in  which,  upon  search  directed  by  the  Master  of  the  Bolls,  it  was  found 
■I  amendments  had  been  made. 

RECORDS  AHBNDKC. 

1  Fat  2  Hen.  7,  p.  1,  m.  6.  Grant  to  William  Knight  Warrant  under  Uie  King's 
aid  fcH-  amending  the  name  of  a  forest ;  warrant  annexed  to  the  roll,  but  the  amend- 
nt  not  made. 

.  i  Pat  8  Hen.  ^  p.  2,  m.  4.  Grant  to  John  Philip  amended,  by  warrant  under 
iKing's  hand  annexed  to  (he  roll. 

'3  Ht  36  Hen.  8,  p.  1.  Grant  to  G«orge  Throeknu>rton.  Date  of  grant 
Huded  in  the  enrofanoit,  by  order  of  ^ie  Julius  Cesar,  Master  of  the  Bolls,  in  t^e 
WDce  of  himself,  Sir  Bobert  Heath,  Attorney-General  and  c^ers.  The  roll  signed 
the  Master  of  the  Bolls  and  the  Attorney-General. 

4  Pat  36  Hen.  8,  p.  4.  Grant  to  Boger  Tavemor  and  Bobert  Tavemor  amended, 
order  of  Sir  Thomas  Egerton,  Lord  Keeper,  and  the  Master  of  the  Bolls,  in  the 
sence  of  himself  and  Sir  Edward  Colne,  Attorney-General.    Boll  signed  by  both. 

5  Pat  36  Hen.  8,  p.  12.  €hnmt  to  Leonard  GhamberUtne.  Extenuve  errors 
SDded  by  order  of  Lonil  B^oe,  in  the  presence  of  himself  and  a  Master  in  Chaneety ; 
Nl^hoth. 

i  6  Pat  37  Hen.  8,  p.  3,  m.  24.  Pro  Bicardo  Lawley  and  Thomas  Lawley.  Name 
eoaoty  amended  by  order  of  Lord  Bruce. 

7  Pat  2  £dw.  6,  p.  4.  Grant  to  Bobert  Cnrson  amended  in  presence  <^  Lord  Bmce 
I  tbs  Six  Clerks.   Boll  signed  by  Lord  Bruce. 

18  Fftt  2  Edw.  6,  p.  5.  Grant  to  Sir  Thomas  Bell  and  Bichard  Duke  amended  by 
Iv  of  Lord  Bruce,  m  the  presenoe  of  himself  and  two  of  the  Six  Clerks,  and  "  George 
tar."  Boll  signed  by  alL 

|9  Pat  1  &  2  Ph.  &  Mary,  p.  3.  Grant  to  the  Merchant  Adventurers  of  England. 
Is  amended  upon  petition  to  Lord  Keeper  Guildford,  with  an  a£Sdavit  of  the  error, 
^red  to  the  Master  of  the  Bolls.  Petition  and  affidavit  endorsed  upon  the  roll, 
lbs  maigin  of  the  enrolment,  a  memorandum  signed  by  Sir  Harbottie  (^mstone. 
Iter  of  the  Bolls,  stated  that  the  amendment  was  made  1^  his  coder  and  in  his 
seoee. 

M  Pat  1  Eliz.  p.  9.  Grant  to  Sir  Henry  Gary  Baron  de  Hunsdon.  The  original 
Mnmit  found  to  be  full  of  groas  errors  was  cancelled,  and  the  new  enrolment 
hd  in  front  of  it  by  order  of  Sir  Edward  Phelips,  Master  of  the  Bolls,  and  the 
unndum  ^^ned  by  him. 

U  Pat  5  Euz.  p.  7.  Grant  to  Stephen  Holford  and  John  JenWns.  A  single 
ir  amended  by  warrant  from  King  James,  after  the  Attoniey-GBneral'B  repwt 
B  a  petition  to  the  Kir^. 

A3  Pat  7  Eliz.  p.  3.  (^nt  to  Thomas  Tyndall  One  word  amended  by  order  of 
il  Brooe.    Boll  signed  by  him. 

[23  Pat  7  Jac.  p.  18,  n.  10.  Lease  to  Bobert  Lewis.  Petition  to  the  Chancell<Hr 
bed  to  the  Master  of  the  Bolls.  Petition  and  reference  indorsed  upcm  the  roll ; 
HD  the  margin  of  the  enrolment,  a  memorandum  that  tiie  amendment  was  made 
■e  presence  of  Sir  Julius  CsBsar ;  but  the  error  remains. 

a4  Pat  8  Jac  p.  44.  Grant  to  Georwa  Whitnune  and  Thomas  Whitmore. 
Ivord  "  Priorat  '^altered  to  "  Monaster  "  py  order  of  Sir  Dudley  Digges,  Master 
pe  Bolls,  in  the  presence  of  himself  and  Sir  John  Bankes,  Attorney-Genial, 
paigiied  by  both. 
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[068]  This  is  not  a  case  of  indolgenee,  but  of  strict  rM;ht^  The  offiom  d  \ 
Hajes^nave  committed  an  error  to  the  prejudice  of  the  Petitioner,  he  it  Umi^ 
en-[668]-titled  to  hare  the  matter  set  rights  The  cases  cited  do  not  a^y,  they  i 
cases  of  adversary  write.  As  to  the  Signet  Bill,  though  not  so  stated  m  tAit  peij 
it  [6701  has  been  acUudly  corrected,  and  if  required  by  the  Court,  an  affiduifcl 
be  produced.  ] 

[The  Master  of  the  Rolls.  I  cannot  advise  you  upon  it.  If  I  do  af 
upon  this  petitioUf  it  must  be  upon  a  complete  statement  of  everythii^  and  1  d 
seek  the  assistance  of  the  Respondents,  in  order  to  insert  such  redtau  u  tbtff 
consider  material  to  enable  them  to  call  in  question  the  vaHdity  d  what  may  w 
by  me.  It  wmemae  on  my  mind,  that  u  this  be  a  fatal  error,  and  I  rdoi 
application,  I  fix  the  PetitioDer  with  alt  the  conseqoenoea  of  the  oiw  that  hn 
committed ;  whereas,  on  the  other  hand,  if  I  make  an  order,  which,  QOtvitfasta 
my  endeavour  to  avoid  error,  may  turn  out  to  be  illegal,  the  Respondent!  i 
apprehend,  have  the  means  of  being  relieved  from  it ;  so  that  there  seems  to^ 
chance  of  doing  any  real  and  permanent  injury  by  making  an  order,  than  by  n 
to  make  one ;  but  nevertheless,  it  is  necessary  to  be  extremely  cautious. 

There  is  no  authority  for  calling  for  the  production  -of  the  letters  patent 
selves.  The  letters  patent  are  copied  from  the  Privy  Seal  Bill,  but  it  is  the 
Seal  Bill  and  not  the  letters  patent  which  is  enrolled.  The  Privy  Seal  ^ 
enrolled,  is  record  in  th^  Court  of  Chancery.  The  enrolment  therefon 
be  made  to  correspond  with  the  Privy  SeaX  Bill  and  not  with  the  letten  pata 
the  purposes  of  correcting  the  record,  the  Privy  Seal  Bill  alone  is  to  be  reganfa 

[5711  The  Stat,  (tf  5  &  6  W.  4,  c.  83,  if  looked  at^  will  be  found  quite  iaall 
to  remedy  the  mistake  complained  of.  I 

They  referred  to  Kerthaw  v.  Cox  (3  Esp.  246),  Byrtm  v.  Thompsm  <3  Per.  I 
71),  Hudsm  V.  ReveU  (5  Bing.  368),  Roam  v.  Orlebar  (6  Taunt.  73),  Coelv  i 
(4  Taunt.  644),  Blaekamore's  am  (8  Rep.  166  a.),  Onsa  v.  Ka^  (6  T.  R  543),  M 
Dig.  138,  4th  ed.  { 

Mr.  Pemberton,  in  reply.  \ 

The  Master  of  the  Koli^  [Lord  Langdale].  I  shall  take  time  to  considd 
order  ought  to  be  made  in  this  case.  J 

The  Petitioner,  having  petitioned  Her  Majesty  for  a  grant  of  letters  pi 
secnre  to  himself  the  exclusive  use  and  enjoyment  of  a  certain  invention,  I 
Majesty  having  been  pleased  to  grant  Uiat  petition,  adopted  the  uaual  pnM 
for  the  purpose  of  obtaining  the  grant.  In  the  course  ot  the  proeeedings, » 
error  was  made  by  a  clerk  in  one  of  the  offices  in  which  the  proceedings  too 
and  that  error,  not  being  discovered  in  reasonable  time,  found  its  way  into  A 

10  Clans.  9  Jac  p.  8,  n.  13.  Indenture  dated  10th  of  August^  between  (1) 
Morice  and  Francis  Phelips,  and  (2)  Edw.  Eden.  The  enrolment  of  doed  ami 
the  request  of  the  grantors,  who  had  acknowledged  it  in  the  presence  and  by  I 
mand  of  Sir  Edwanl  Phelips,  Master  of  the  Rolls.  The  roll  signed  by  the  { 
The  words  struck  out  were  **  feod  firm,"  in  the  recital  of  the  gnuit,  the  Ian 
held  by  fealty. 

16  Pat.  9  Car.  2,  p.  5.  Qrant  to  Sir  Kenelm  Digby.  (Beames's  Ord.  66u] 
having  passed  through  several  stages  with  the  error  of  a  single  letter,  which  o 
at  the  Signet  Office,  was,  upon  petition  to  the  King,  ordered  by  the  Locd 
with  the  advice  of  the  Attomey-Oeneral,  to  be  amended  and  newly  sealed. 

17  Claus.  ?  Geo.  2,  p.  9,  n.  3.  Bar^un  and  sale,  Duke  of  ELiD^ston  tt 
Date  of  enrolment  of  a  deed  inserted  by  order  of  ^  Thomas  (Sarko,  MasI 
RoUs. 

18  Claus.  46  Geo.  3,  p.  117,  n.  13.  Memorial  of  annuity  deed.  £iirolmea 
by  Sir  John  Leach,  to  be  examined  with  the  original,  remaining  with  the  SI 
Petition,  &c.,  indorsed  on  the  roll.  > 

1824,  April  14th,  Re  ffnntehous^s  Paiait,  r«ferred  to  in  3  Beavmn,  S53. 

1830,  Jan.  13th,  Re  Green's  PatemL 

1836,  April  1 6th,  Ex  parte  Faidknet. 

1836,  August  17th,  Mz^pmie  FiAer,  two  orders. 
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s^wbicbaniD  the  possession  of  the  party,  and  into  that  which  is  called  the 
rioientirf  the  letters  patent,  which  is  in  my  custody  as  Master  of  the  Kolls.  The 
reoDsistaof  the  aubetitution  of  the  word  "reeovering"  for  the  word  *'  covering." 
Wiet  liljgatioD  had  commeQced  between  the  Petitioner  and  the  persons  who  have 
Hrad  to  oppose  [672]  the  prayer  of  the  petition,  the  Petitioner  applied  to  me  to 
)(!» vord  corrected  in  the  Privy  Seal  ^11  and  in  the  enrolment  of  the  letters 
i.  GoDsidflnng  it  to  be  perfeour  clear  that  the  error  was  a  mere  slip,  of  which 
Mitusnr  was  entirely  innooent,  I  connder  it  my  duty  to  aasiat^  in  every  way  I- 
f  on,  ia  its  amendment,  but  in  such  a  way  as  may  be  iu  the  least  poMdhle 
e  ;m]Qdical  to  the  party  who  is  lik^y  to  suffer  by  it.  It  ia  a  matter  f<^  the 
wiooB  coDsideratioQ,  not  only  whether  I  can  l^ally  do  it,  but  if  I  can,  in  what 
lod  my  it  ought  to  be  done. 

kre  nothing  to  do  with  the  moral  principle  on  which  this  application  ia 
ad.  The  object^  no  doubt,  is  to  take  the  advantage  of  a  slip  for  the  purpose  of 
the  right  of  the  party.  I  make  no  observation  upon  that  The  party  has 
ttD  ti^  such  an  objection,  if  the  law  allows  him  to  do  so,  but  the  question  is, 
ft  ought  to  be  allowed  to  prevail.  Great  learning  and  ingenuity  have  been 
I  Um  amunent,  uid  if  it  were  to  prevail,  I  think  it  would  be  an  extraordinary 
tof  samlety  and  technicality  over  oommonsense  and  justice.  At  this  moment 
lus  to  me  that  it  ought  not,  and  I  cannot  think  that  it  will  ultimately  preraiL 
n  objections  are  of  this  sort,  first,  it  is  said  that  in .  tihe  Tarions .  proceedings 
iD&rtanately  are  rendered  necessary  prior  to  the  letters  jiabent  and  enrolment, 
I  Dot  been  rightly  done,  so  aa  to  enable  me  to  have  something  in  a  correct  form, 
tlf  nude,  whereby  I  may  be  enabled  to  correct  the  enrolment, 
e  <^ber  objection  appears  to  me  to  be  of  a  far  more  serious  nature ;  whatever 
e  the  form  of  making  out  the  letters  patent,  and  the  record  of  the  en-[5TO]-' 
t  (rf  the  letters  patent,  there  can  be  no  doubt  but  that  it  was  intended  that 
uuld  correspond.  I  am,  upon  this  occasion,  asked  to  make  such  an  alteration 
ncord,  by  obliterating  the  two  letters  "re"  so  that,  when  the  alteration  has 
■de,  the  record  will  not  correspond  with  the  letters  patent,  because  it  is  stated 
eridence  that  the  letters  patent  oontun  the  letters  "  re  "-oovoing  instead  of 

r.  It  is  a  matter  of  most  serious  consideration  whether  I  hare  any  right  or 
fiHuttever,  even  if  I  had  the  letters  patent  here,  to  intooduoe  any  alteration 
I;  1  think  that  I  have  not,  and  I  am  at  present  strongly  impressed  with  the 
tiiat  what  is  required  to  be  done  cannot  be  legally  and  effectually  done  without 
Rrrenee  of  the  Lord  Chancellor.  I  think  that  tJbe  authority  both  of  the  Lord 
Bof  and  the  Master  of  the  Rolls  is  required  in  order  to  do  that  which  is  now 
1  to  be  done.  That  is  my  present  impression  ;  and  I  feel  it  so  strongly,  that 
t  think  of  acting  in  any  way  against  it,  without  having  a  communication  with 
i  Chancellor  on  the  aubjeet,  in  order  ^t  I  may  know  what  hia  opinion  may 

1  regard  to  the  Privy  Seal  Bill,  it  is  the  authority  upon  which  the  enrolmmt 
;  but  it  is  that  Privy  Swl  Bill  coming  from  the  Great  Seal  Oflloa  which  is 
mity  for  the  oarolment.  The  Privy  Seal  Bill  coming  from  the  Great  Seal 
iwted  upon  there;  and  it  may  be,  that,  for  the  purpose  of  this  application,  it 
>  go  back  there,  in  order  that  the  pn^sed  alteration  may  be  taken  proper 
If  there.  I  say  this,  although  I  cannot  quite  concur  in  the  proposition 
d  in  the  argument,  that  it  is  necessary  for  me  to  see  that  every  anterior  step 
iibietly  and  duly  followed.  WhatI  have  got  here,  may,  for  [674]  anything 
t  present  venture  to  aay  to  the  contrary,  be  quite  sufficient.  I  have  got  the 
^^manual,  the  Queen's  Bill,  and  the  consent  of  the  Solicitor-General  to 
iiUterataon.  If,  indeed,  every  step  prescribed  to  be  taken  in  this  case,. were 
tbetakm  for  aeoirity  of  the  Grown  to  prevent  improvident  grants  of 
\,  it  mig^t  be  necessary,  for  the  purpose  of  an  amendment,  to  have  the 
r  or  sanction  of  every  officer  through  whose  office  the  patent  has  passed ;  but 
>I  I  hare  once  or  twice  called  to  the  attention  of  the  learned  counsel  apcm 
buiple  so  many  steps  have  been  required — the  principle,  I  am  afraid,  is  not 
yvpose  of  giring  greater  security,  but  for  the  purpose  <rf  creating  revenue. 
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which  reTenne  hu  been  entirely  satisfied  by  what  has  been  already  dona  Hom 

(although  I  throw  that  out  now),  I  shi^  reserve  the  oonsideration  how  this  nsttv 
to  be  dealt  with.  If  I  make  any  order,  I  shall  endeavour  to  do  that  which  u 
and  I  shall  communicate  it  to  the  parties ;  but  I  shall  make  no  order  until  I 
had  a  communication  with  the  Lora  Chancellor,  which  I  cannot  at  present  hsT^ 
account  of  the  state  of  his  Lordship's  health ;  but  as  soon  as  I  can,  I  will  oommoai 
with  him,  in  order  that  I  may  know  what  his  view  is  upon  that  part  of  the  qi 
■which  seems  to  me  at  least  to  be  subject  to  very  considerable  douW 

After  making  the  above  ofwervations,  the  Master  of  tdie  Bolls  had  an  ini 
with  tiie  Lord  Chancellor  on  the  subject  of  this  case,  and  then  stated,  that  apoi 
evidence  as  it  stood  before  hinif  his  opinion  was  that  tiie  patentee  was  enbde 
relief ;  but  that  the  enrobnent  could  not  properly  be  amended,  without 
corresponding  amendment  in  the  letters  patent :  and  that  as  he  had  no 

diction  over  the  letters  patent,  the  ease  appeared  to  him,  as  it  had  appeared  to 
Alvanley,  in  a  like  case,  to  require  either  a  joint  order  or  two  ooncurrent  ordi 
the  Loni  Chancellor  and  the  Master  of  the  KoUa.  At  that  time  it  appeared  ti 
Lord  Chanoellor,  that  if  the  Master  of  the  Rolls  were  to  make  an  order  foi 
amendment  of  the  enrolment,  ainr  party  having  reason  to  complain  of  it  would  i 
to  the  Lord  Chancellor  to  discha^  the  order,  and  that  upon  the  hearing  ol 
application  he  could  exercise  the  jarisdiction  which  he  had  over  the  letters 
and  by  that  means  cause  coinplete  justice  to  be  done,  without  any  jmnt  or  eoi 
orders  of  himadf  and  the  Master  of  the  Rolls :  and  in  oonsequenoe  of  this 
the  case  being  taken  by  the  Lord  Chanedlor,  tiie  Iibater  of  the  Bolla  mide 
otdenk 

The  first  was  dated  the  27th  of  March  1841.  It  ordered  tiiat  the  {nnper  offioer, 
the  office  of  the  Privy  Seal  should  be  at  liberty  to  attend  the  officer  in  whose 
the  Privy  Seal  Bill  then  was,  and  to  amend  the  said  Privy  Seal  Bill,  if  he 
think  fit,  by  striking  out  the  word  "recovering"  and  inserting  the  word  "oc 
in  lieu  thereof ;  ana  it  was  ordered  that  the  rest  of  the  prayer  of  the  petitso: 
stand  over. 

The  Privy  Seal  Bill  having  been  amended  in  pursuance  of  the  liberty  gi' 
the  above  order, 

March  30.    The  second  order,  dated  the  30th  of  March  1841,  was  made, 
after  reciting  that  the  Privy  Seid  Bill  had  been  produced  to  the  Blaster  of 
by  the  officer  in  whose  dutody  it  then  was,  and  that  it  appeared  to 
amended,  in  pursuance  of  the  liberty  given  by  the  order  of  the  27th  (rf  1 
it  was  ordered,  that  the  enrolmmt  made  from  the  Privy  Seal  Bill  should 
amended,  by  striking  out  the  word  "  recovering  "*  and  inserting  the  word  "  i 
in  lieu  thereof,  so  as  to  make  the  enrolment  conformable  to  the  Privy  Seal 
amended ;  and  that  the  proper  officer  should  attend  his  Lordship  witra  t^e 
for  the  purpose  of  such  amendment  being  made  in  his  presence.    And  it  was 
that  a  copy  of  that  order  should  be  endorsed  on  the  roll  on  which  the  enroF 
made. 

The  enrolment  made  from  the  Privy  Seal  Bill  was  amended  in  p' 
last  order,  and  a  cop^  of  the  order  was  endorsed  on  the  roll. 

Ma^  31.   A  petition  to  discharge  both  the  above  orders  with  costs 
jnresented  to  the  Lord  Chancellor  by  the  London  Caoutchouc  Company. 
reoonsidOTation  and  hesring  the  arguments,  his  Lwdship  thon^t  that  the 
altering  the  Priiy  Seal  Bfllwas  merely  to  auA<nise  l^e  holder  of  the  Great 
make  corresponding  alterations  in  the  letters  patent ;  and  that  an  order  shi 
been  procured  from  the  Lord  Chancellor  for  the  amendment  of  the  I 
before  the  Master  of  the  Bolls  made  the  order  for  alteration  of  the  enrolmen 

June  6.    Subsequently  the  Lord  Chancellor  (referring  to  the  above 
Lord  Alvanley),  expressed  his  opinion  that  the  enrolment  and  the  letters  _ 
to  have  been  concurrently  amended ;  but  having  re«ird  to  the  pendmi^  of 
in  which  tiie  letters  patent  were  to  be  tried,  nis  Lordship  offered  to  the 
certain  terms,  on  which  he  would  attend  to  an  application  for  the  amendm 
letters  patent.   The  patentee  declined  to  accede  to  those  terms,  and  took 
proeure  the  lettws  patent  to  be  altered.   The  Lord  [577]  Chancellory  on 
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Ibmids  listed  to  him,  expreued  his  opinion  that  the  enrolment  should  be  restored 
litKnginal  state. 

I  AMgtd  10.  A  further  oommuuioation  then  took  place  between  the  Lord  Cbanoflllor 
M  Hutar  of  the  Bella ;  and  finally  an  order  was  made  on  the  10th  of  August 
^.iotlMfbUowinff -terms:  "Upon  the  petition  "  of  the  London  Caoutchouc  Company, 
jiMtiitf  on  to  be  heard  before  the  Lord  Chancellor  in  the  presence  of  counsel  for 
liwIiDiien  and  for  the  KeepoiideDt»  the  said  Christopher  Nickels,  and  upon 
iSaf  Ae  mid  petition,  and  the  Berenl  affidavits  filed  in  support  thereof  and  in 
feNtkm  thentf^  and  what  was  all^^ed  by  the  said  counsel;  his  Lordship  took 
{•  (0  soDBider  his  judgment,  and  having  called  to  his  assistance  the  lUght 
iMnnble  the  Master  of  the  Rolls,  upon  the  subject  of  the  said  orders  bearing  date 
if!^  sod  30di  days  of  March  1841,  and  it  appearing  that  Christopher  Nickels, 
WtoDtoe  had  not  procured  the  letters  patent  to  be  altered  according  to  the  Privy 
f  fiiU  as  altered  :  It  is  hereby  ordered  and  directed,  that  the  order  made  by  his 
Uip  the  lifaster  of  the  Bolls,  dated  the  30th  day  of  March  last,  and  indorsed  on 
roD  <m  whidb  the  enrolment  of  the  said  Privy  Seal  Bill  is  made,  be  discharged, 
(hit  tlie  earolment  be  restored  to  the  state  in  which  it  was  before  such  order  was 
|b;  and  that  a  copy  of  this  order  be  indorsed  on  the  said  roll 

"coitenhaic,  c. 
'*Langx>ale,  M.  B." 


[578]  Jamks  0.  Jambs.   Dec  IS,  21, 1841. 

oiB  stood  over  with  liberty  to  amend  by  adding  parties.  The  Plaintifib  took  out 
hunu^tion  to  those  parties,  and  stated  so  by  amendment.  The  Defendants,  by 
lir  answer,  then  objected,  that  the  amendments  bad  been  improperly  made, 
ie  Plaintifis  afterwards  filed  a  second  replication.  Held,  that  the  Befendants 
ire  not  entitled  to  have  the  second  repbcation  taken  off  the  file,  unless  they 
BTed  their  objection  to  the  amendments. 

%t  tettatw  devised  aome  estates  to  teustees  on  «ertain  trosts  for  his  eleven 
m. 

Ui  Ull  was  filed  by  two  of  such  children,  praying  that  the  will  might  be 
iib«^  and  that  ihe  interests  of  all  parties  tiiereunder  might  be  ascertained  and 
!^  ind  diat  a  parchaae  fji  part  of  the  property  by  one  of  the  trustees  might  be 
He. 

he  answera  of  the  Defendants  objected  that  the  representatives  of  several  of  the 
Md  childrezi  were  necessary  parties  to  the  suit.  A  replication  having  been 
and  witneeses  escamined,  the  cause  came  on  for  hearing  in  June  1840,  and  the 
lini  for  want  of  parties  then  ]^vailed.  The  cause  was  aocordindly  ordered  to 
orer,  with  libarty  for  the  Flaintiffb  to  amend,  by  adding  parties  with  apt  words 
lEpthem. 

kePhint^  amended  Uieir  bill,  by  stating  that  t^ey  had  taken  cat  r^resenta- 
b  the  deoeaeed  ehiUlreni  and  by  adding  as  a  new  Defendant^  an  annuitant 
ifte  testator's  vriU.  The  Defendants  answered  the  amended  bill,  and  submitted 
be  ammdments  were  impxtper,  and  claimed  the  same  benefit  of  the  obje^ion  as 
rhsd  pleaded  it. 

to  Plaintifb,  on  the  2d  (rf  December  1641,  filed  a  further  replication  to  the 
^ts*  answer. 

va>  now  moved,  on  behalf  of  two  of  the  Defendants  who  claimed  under  the 
that  the  second  re-[679}-i^ication  mieht  be  taken  off  the  file  for  insularity ; 
k  it  might  be  taken  ra,  so  far  as  regarded  the  Defendants  on  whose  behalf  the 
i  Wit  made. 

t  Pemberton  and  Mr.  Freeling,  in  support  of  the  motion.  The  proceedings  of 
iMlb  are  sJtogether  irregular.  lliey  had  no  rig^t,  under  the  liberty  to 
IL  to  introduce  new  statements  by  amendment^  and  sue  in  a  new  character  as 
Htitives  of  pOTSons  who  were  not  before  Ae  Court  at  the  former  hearing, 
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and  thxu  raise  a  diffsreot  iasue  againsfc  the  Befendimts ;  MiUigm  t.  MikkeU  (1  MjL 
&  Cr.  433),  Goodwin  v.  GoorftwB  (3  Atk.  371). 

Where  parties  are  added  after  publication,  the  cause  as  to  such  parties  mtut  be 
heard  on  bill  and  answer  only.  (Hinde,  26,  1  Dan.  I^.  514.)  This  is  the  consequence 
of  the  rule,  that,  after  publication  of  the  evidence,  Uie  Court  does  not  permit  a  im 
examination ;  WilUm  v.  fFilkm  (19  Ves.  690),  Taylor  v.  Obee  (3  Price,  83),  fFardi. 
Eyles  (Moseley,  377).  If  it  be  necessary  to  use  evidence  against  the  new  Dcfen- 
dants,  it  must  be  taken  iu  a  supplemental  suit ;  PraU  v.  Barker  (1  Sim.  1),  QwmUA  v. 
Bvller  (6  Mad.  81) ;  and  a  supplanetal  bill  raieht  hare  been  filed  under  the  leave  to 
amend  ;  Greemwood  r.  Afkkum  (6  Sim.  419),  fTood  v.  fFood  (4  Y.  &  CoL  135). 

If  this  replication  vere  to  ranain,  4fae  witneaaes  already  exunined  would  hate  to 
be  re-ezamlDed,  and  new  questioDs  would  be  raised  between  the  parties. 

Mr.  6.  Turner  and  Mr.  W.  M.  James,  tmtrli,  contended  that  the  rule  stated  n 
Hinde  (page  35)  did  not  apply,  [080]  that  the  Defendants  had  waived  all  objection 
to  the  amended  bill  by  answering  it,  and  that  having  raised  new  defences  by 
answer,  it  was  necessary  for  the  Plainti£b  to  file  a  replication  to  the  answer.  Tkt 
Uie  motion  ought  to  have  been  to  take  the  amended  bill  off  ^e  file. 

Mr.  Pemberton,  in  reply. 

The  Master  of  thk  Rolls  [Lord  Langdale].  This  modon  has,  no  doubt,  been 
in  a  great  measure  caused  by  reference  to  the  rule  which  is  stated  in  the  books  of 
practice,  that  if  parties  be  added  after  publication,  the  cauBe,  as  to  such  parties,  mot 
be  heard  upon  bill  and  answer  only.  It  is  not  in  this  case  necessary  to  dettfiniiis 
upon  the  correctness  of  that  rule,  because  it  is  not  strictly  amicable  to  diis  case,  for 
these  parties  were  not  added  after  publication,  but  were  origmal  Defendants,  ag^nt 
whom  a  new  case  is  now  made;  they,  in  their  turn,  have  orought  a  new  case  fat 
their  defence  against  the  Plaintiffs  in  their  new  character,  and  while  seeking  togati: 
rid  of  the  second  replication,  they  at  the  same  time  reserve  their  objections  to  w 
amendment.  The  case  is  involved  in  difficulties  which  perhaps  require  further 
consideration  by  the  parties.  At  present,  it  seems  to  me  that  the  Defendants  uf 
not  entitled  to  take  the  replication  off  the  file,  and  also  to  reserve  their  objectt(HU  1$ 
the  amendment;  but  if  they  are  willing  to  waive  the  latter  objection,  I  Bhoald'^ 
disposed  to  relieve  them  from  the  replication,  unless  the  Plainti£Gs,  with  the  difficultifl 
before  them,  would  prefer  makinjg  an  application  to  be  at  liberty  to  set  the  am 
rij^t,  and  bring  the  representatives  of  the  four  children  before  the  Court  in  dl 
regular  way. 

[681]  The  parties,  by  consent,  arranged  an  order  on  the  terms  suggested  by  tlN 
Gourtw 


[081]   Thk  FmLANTHROPic  Society  v.  Kemp.   Mmth  6,  11,  1842. 

[S.  C.  11  L.  J.  Ch.  360.] 

The  Court  will  not  marshal!  assets  for  the  purpose  of  giving  effect  to  charity  Ie_ 
A  testatrix  bequeathed  legacies  to  charities  and  to  individuals,  and  she  directed  i 
ofauity  legacies  to  be  paid  "out  of  her  ready  money,  and  the  proceeds  oi  tbei 
of  her  fuiuled  propertr,  personid  ohattels  and  effect^  and  not  from  the  nrooeedii 
by  sale  of  her  leasehold  or  real  estates ; "  and  she  charged  her  leasehold  estatw,! 
addition,  with  the  payment  of  her  deb^  funeral  and  testamentary  expenoes,  i 
legacies  not  given  to  charities.  The  pure  personalty  was  insufficient  to  psyi 
dents,  &c.,  and  all  the  legacies.  Held,  that  the  charity  legacies  failed  in  the] 
portion  of  the  mixed  personalty  to  the  pare  personalty. 

Ann  Sammon,  by  her  will,  gave  legacies  to  certain  individuals,  amounting  in ' 
whole  to  about  £4000 ;  and  she  also  gave  legacies  to  charities,  amounting  togetiMr| 
about  £1300  (amongst  which  was  a  legacy  of  £100  to  the  Plaintiflls),  "which  i  ' 
charitable  donations  and  bequests  the  testatrix  directed  should  be  paid  and  sat^ 
out  of  her  reat^  money  and  the  proceeds  of  the  sale  of  her  funded  property,  pa 
chattels  and  effects,  and  not  from  the  proceeds  or  by  sale  of  her  leaaehud  or 
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[tUm;  ud  the  testatrix  charged  her  leasehold  estates,  by  her  said  will  bequeathed 
IliSinhBMbookand  Mary  SimmoDds,  in  addition  to  her  other  personal  estate,  with 
U  to  the  ps/moDt  of  her  debts,  funeral,  and  testamentary  expenses,  and  oi  such  of 
•aid  Hveral  pecuniaiy  legacies  and  bequests  thereinbefore  particularly  mentioned, 
rinotginn  to  ebuitable  uses."  The  testatrix  bequeathed  ner  residuary  estate  to 
nh  Bidcoek  and  Mary  Simmonda,  to  be  equally  divided  between  them. 
He  aants  of  the  testatrix  eonristed  of  about  £1200  in  pure  personaltv,  uid 
HOO  in  pencm^ty  connected  with  real  estate,  of  which  £2985  was  the  produce  of 
hIuUi^  snd  the  remainder  a  charge  on  real  estate.    Her  assets  were  liable  to  about 
^debta,  beaidee  her  funeral  and  testamentary  expenses. 

[682]  Od  behalf  of  the  charities,  it  was  contended  that  under  the  terms  of  the 
tie  assets  of  the  testatrix  ought  to  be  so  marshalled,  that  the  charity  legacies 
Id  be  is  tbe  first  place  wholly  paid  out  of  the  pure  personalty. 
Od  the  other  hand,  it  was  contended,  that  the  charitable  legacies  were  payable 
nid  oa\y,  or  in  the  proportion  which  the  pure  personal  estate  of  the  testatrix  not 
ly  bequeathed,  bwe  to  dte  whole  of  her  perscmal  estate  not  specifically 

Mr.  Pembsrton  snd  Mr.  ElUson,  for  the  Plaintifis. 
Mr.  Eindersley  and  Mr.  Colvile,  for  the  Defendants. 

ifiuyv.  Hodges  (2  Ves.  sen.  82 ;  and  1  Cox,  9),  ffowse  v.  Chapman  (4  Ves.  542), 
rtiT.  rottw  (1  Euss.  &  My.  759),  AtUymey-General  v.  The  Earl  of  WineheUea  (3  K. 
K  374),  Bootle  v.  Blwtdell  (1  Mer.  193),  were  amongst  others  cited. 
The  iUsTTKB  of  the  Rolls  [Lord  Langdale].   The  question  is,  if  the  Court  can 
iUJ  tbe  assets  in  order  to  give  effect  to  chanty  legacies.    In  cases  in  which  there 
been  «  gift  of  the  residue  to  a  charity,  there  has  been  no  doubt  that  so  much  of 
nodneas  is  connected  wit^  realty  ndls.    There  has,  however,  been  a  question, 
Aer,  where  a  particular  l^;acy  was  given  to  a  charity,  there  could  be  a  marshalling 
iKts,  in  order  to  give  effect  to  the  charitable  legacies.   Lord  Hardwioke  thought 
I  eooJd  be,  aad  tnere  are  several  [6831  oases  decided  by  him  in  which  that  has 
draie.{l)  But  it  has  now  been  decided  beyond  all  doubt,  that  if  a  simple  pecuniary 
fkmjw  out  of  two  sorts  of  personalty,  there  must  be  an  abatement  in  the  pro- 
■  oTthe  mixed  to  the  pure  personalty.  (2)   I  am  not  aware  of  any  case  in  which 
naent  question  has  been  argued.    The  point  was  alluded  to  by  Lord  Hardwicke 
i«U  T.  Chapman  (1  Yes.  sen.  110),  but  he  gave  no  decision  on  it,  as  the  case 
shim  did  not  require  it.    Moreover,  there  have  been  one  or  two  cases  in  which 
Wt  has  sanctioned  tbe  payment  of  charity  legacies  out  of  the  pure  personalty, 
e  first  instance :  but  there  is  no  case  in  which  it  has  been  done  after  argument ; 
tberefore  is  a  new  question.    It  does  not  come  on  in  a  very  favourable  form, 
lie  the  direction  is  to  pay  the  charitable  bequests  "  out  of  the  ready  money,  and 
^weeds  of  the  sale  of  her  funded  property,  personal  .chattels,  and  effects,  and 
the  {voeeeds,  or  bf  sale  of  her  Imsebold  or  real  estates ; "  but  we  have  other 
jtiou  charging  tfae  debta,  funeral  and  testamentary  expenses,  on  the  leaseholds, 
WA'tirai  to  her  other  personal  estate,"  and  this  precludes  the  assumption  that 
Mttrix  exonerated  the  pure  personalty  from  the  payments  of  the  debts  and 
L  The  leaseholds  being  given  "in  addition  to,"  and  not  "in  exoneration  of" 
n-  personal  estate,  we  have  the  whole  personal  estate  subject  to  the  debts,  &c., 
the  other  legacies.    The  [584]  necessary  consequence  is,  that  when  you  come 
\s  the  assets  in  payment,  you  must  have  pro  rtUA  payments  out  of  different 
[personal  estate ;  you  pay  the  debts,  funeral  expenses,  and  legacies  out  of  the 
lAuH^  and  yet  it  is  desired  that  the  charity  legacies  should  oe  first  paid  oat 
pore  personalty.    Here,  as  in  every  case,  the  testatrix  intended  all  tbe  legacies 


Attonof^fmeral  v.  Lord  WeymmUht  Ambler,  25;  Attorney-General  r.  Onxoes* 
^166;  and  AUorney4kneral  v.  TobiAAm,  Ambler,  216,  decided  by  Lord  Hard- 
U)d  see  AUomey-Oeneral  v.  Caidwell,  Ambler,  636. 

Sidges  v.  Morrison,  1  Cox,  180 ;  fFaUer  r.  Ckiids,  Ambler,  524 ;  Attomey-Qeneral 
W;  Ambler,  614,  and  2  Eden,  207;  Foster  v.  Blagden,  Ambler,  704;  HUlyard 
lir.  Ambler,  713;  Makeham  v.  Hooper,  4  B.  C.  C.  153;  Bobwn  v.  Bladcbwrn^ 
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to  be  paid,  but  it  must  be  done  acoordin^  to  the  principle  of  law ;  uid  if  this  were  i 
matter  altogether  independent  of  authority,  I  own  I  Boould  hare  thought  that  good 
reasons  might  hare  been  found  for  manhaUing  assets.  I  cannot  help  very  stnn^ 
thinking  so ;  but  considering  the  authorities  which  have  prevailed,  the  languge 
which  lus  been  laid  down  on  this  subject,  and  the  necessity  of  having  pro  nM  psj- 
ments,  in  cases  where  charity  legacies  are  concerned,  I  think  that  somet^g  more 
than  is  to  be  found  in  this  will  is  wanting,  to  entitle  the  charity  legacy  to  be  jaid  ii 
full  out  of  the  pure  personalty.  The  words  in  this  will  seem  to  me  inioffieunt  to 
enable  her  intention  to  be  carried  into  effect  in  the  state  of  her  assets. 

The  intention  was  perfectli^  lawful,  and  might  have  been  effected  in  a  diffBrat 
way ;  if  there  had  been  words  introduced  into  t£ia  will,  expressly  throwing  the 
burthens  upon  the  other  portions  of  the  estate.   In  that  case,  I  think,  the  ]nH 
intention  would  have  been  carried  into  effiMt,  and  there  would  have  been  do  toA 
difficulty  as  at  present  appears. 

See  AHmtey-GenenU  v.  Lord  Moanimorru,  I  Dickens,  379 ;  Boyle  on  Qiarities,  356; 
and  Sdurge  y.  DimxdaU  (M.  B.  June  I8i3),  5  Beav.  462. 


[686]  Brown  v.  Pebrott.   Augud  2,  Nov.  8,  9, 1841. 

After  verdict,  and  before  judgment  had  been  entered  up,  the  Defendant  sold  bisleus- 
holds  by  auction.  Held,  that  under  the  1  &  2  Vict,  c  110,  the  Plaintiff  could  not 
levy  execution  on  the  purchase-money. 

This  case  came  before  the  Court  on  general  demurrer.  Acoordi^  to  the  allega- 
tions of  the  bill,  the  Plaintiff  oonunenc&i  an  action  at  law  against  Pwiott  in  Jooe 
1840,  which  was  tiied  on  the  17tii  of  July  when  she  obtained  a  verdict  for  £60Qi 
Final  judgment  was  entered  up  in  Micbaebnas  term  1840,  and  entered  with  tte 
Master  of  the  Common  Pleas. 

Tbe  bill  alle^^,  that  to  defeat  the  Plaintiff's  remedies,  the  D^endui^  who  w 
entitled  to  certain  goods  and  a  moiety  of  valuable  leaadiold  property,  had,  on  the  SM 
of  July  1840,  sold  the  goods ;  and  that  on  the  23d  of  October  the  leaseholda  had  Imi 
sold  1^  auction  to  three  several  purchasers ;  the  Defendant  fraadulently  repnsoitiig 
that  the  sale  had  taken  place  by  Sophia  Bryan,  the  administratrix  of  John  Pfltnt^ 
deceased,  ehe  being  entitled  to  the  other  moiety  of  the  leaseholds. 

The  bill  also  alleged  that  the  Defendant  made  a  fraudulent  voluntary  settlement  d 
the  property  '*  pending  the  matters  aforesaid ; "  and  it  contained  all^ataora,  that  bit 
for  uie  fraudulent  settlement,  the  Plaintiff  would  have  been  entitled  to  levy  exeootici 
on  the  goods  and  leaseholds,  and  on  the  purchase-money. 

The  purchases  had  not  been  completed,  and  this  bill  was  filed  against  tiie  debtoi; 
the  several  purchaser,  the  auctioneer  who  had  the  deposit,  and  the  trustees  nnder 
the  settiemenl^  not  questioning  the  validity  of  the  sales  as  regarded  the  pardiaia% 
but  praying,  in  effisct)  that  the  settlement  might  be  declared  fraudulent  and  vol 
^686]  as  against  the  Pluntiff,  and  might  be  cancelled ;  that  the  Plaintaff'  midit  he  M 
in  to  levy  execution  on  Perrott's  half  of  the  purchase-money  of  the  leasebolds 
goods,  or  otherwise  that  the  proceeds  might  be  applied  in  payment  of  the  FlaintiA 
diemand,  and  for  accounts  and  an  injunction. 

One  of  the  purchasers  filed  a  general  demurrer. 

Mr.  G.  Turner  and  Mr.  Younge,  in  support  of  the  demurrer.  The  Plaintiff  hai  i* 
right  to  make  purchasers  for  valuable  consideration  without  notice,  parties  to  dil 
bill,  in  which  the  purchases  cannot  be  completed ;  he  ought  merely  to  have 
for  a  receiver,  who  would  have  carried  the  contracts  into  exeoutifn.  The  biB  ii 
multifarious  in  making  the  sevend  purchasers,  whose  eontnots  are  distiiK^  pvti* 
to  one  bill. 

The  property  was  so  circumstanced  that  if  the  settlement  were  out  of  tiie  v^t  A*i 
Plaintiff  would  not  be  able  to  take  it  in  execntion. 

Mr.  Pemberton  and  Mr.  Rogers,  eonirit.  Under  t^e  1  &  2  Viet  c.  110,  a  1% 
judgment  operates  as  a  charge  on  all  lands,  &c,  to  which  Uie  debtor  at  the  tiM 
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■toiiiz  up  the  Judgment  is  entitled  "  for  any  estate  or  inierest  whatever  at  law  or  in 
The  Plaintiff  is,  therefore,  entitled  to  set  aside  the  fraudulent  settlement 
iffwintenepta  her  ohaige,  and  to  take  Perrott's  interest  in  execution. 

^  the  twelfth  section  the  sheriff  may  seise  any  money,  or  bank  notes,  and  "  any 
Aaqofl^  hiUi  of  exchange,  promissory  notes,  bonds,  specialties^  or  other  securities  for 
MBqr,  beln^ng  to  the  person  against  whose  effect  [697]  such  writ  of  fieri  foam 
iiD  tie  sued  out ;  and  may  and  shall  par  or  deliver  to  toe  part^  suing  oat  such 
neatioD  any  money  or  bank  notes  which  snail  be  so  seised  or  a  sufficient  part  thereof, 
and  shall  hold  iny  such  cheques,  bills  of  exchange,  &c.,  or  other  securities 
r  Booey  is  a  security  "  for  the  amount  directed  to  be  levied,  "  and  may  sue  in  the 
m  d  Bucfa  sheriff  or  other  officer  for  the  recovery  of  the  sum  or  sums  secured 
nbyif  sod  vhen  the  time  of  payment  thereof  sliaU  have  arrived."  The  sheriff 
ght  hare  seized  and  delivered  the  contract  to  the  creditor,  and  might  have  enabled 
B  to  tue  (HI  it^  if  it  were  not  for  the  fraudulent  settlement,  which  ought  theref<»% 
hesettade. 

QtTing  notice  to  the  purchaser  makes  him  a  trustee  for  the  Plaintiff.   They  cited 

b^aMi  Tendors,  395,  399. 
An  8.  Mr.  Turner,  in  reply.   By  the  thirteenth  section  no  jodgnient  creditor 
ipneeed  in  equity  to  obtain  the  benefit  <rf  his  charge  until  after  tiie  expiration  (rf 
ynr  from  the  time  cit  entering  up  judgment 
I  The  voids  "otiier  securities^ mean  securities  for  money  like  those  previously 
taaented,  viz.,  on  bond.   No  suit  for  specific  performance  could  be  sustained  in  the 
pe  of  Ae  sheriff  under  this  Act,  for  the  sheriff  could  not  complete  the  purchases. 
I  Noe.  9.  The  Master  of  the  Rolls  [Lord  Langdale].   In  this  case  I  have  referred 
I  the  notes  which  I  took  of  the  argument  when  the  case  was  heard  on  the  former 
IKa,  sod  I  am  of  opinion  that  the  demurrer  must  be  allowed. 
pB8]  The  object  of  this  bill  is  to  set  aside  a  settlement  alleged  to  be  fraudulent, 
ider  that  the  Plaintiff  may  have  the  benefit  c&  levying  execution  on  a  judgment 
A  ihe  has  obtained.   There  are  a  great  many  »neral  allegations  in  the  bill,  that 
for  the  settlement  alleged  to  be  fraudulent,  the  Plaintiff  would  be  entitled  to  do  so, 
it  rested  there,  oredit  might  probably  be  given  to  those  ^eral  allegations ; 
npm  the  bill  she  has  statM  a  certain  onmber  of  iwUMt  from  which  it  appears  to 
ne  would  not  be  entitled  to  levy  execution,  if  there  had  been  no  such  settlement 
at  which  she  alleges,  and  on  that  ground  it  is  that  I  think  the  demurrer  must  be 
nd. 

in  appeal  was  lodged,  but  the  ease  was  afterwards  oompnnnised. 

[688]   Clasks  v.  Tippmo.   Jam.  18,  1842. 

[For  subsequent  proceedings,  see  9  Beav.  284.] 

Dot  necessary  ior  a  Raintiff  in  a  l»ll  fen*  an  aooonnt  to  sulmiit  to  account 
■self;  a  demurrer  rathe  ground  of  the  cmiission  of  swdi  a  submissi<w  was  therefore 
miled. 

^  case  came  before  the  Court  upon  a  demurrer  fw  want  of  equity  and  for  want 

'^ipeared,  by  the  statements  of  the  bill,  that  the  Plaintiff  had  employed  the 
tdut  Mr.  Tipping  for  a  number  of  years,  as  his  agent  and  factor,  ana  that  very 

aeeounts  subsisted  between  them, 
t  the  year  1840,  the  Plaintiff  having  become  embarrassed  in  his  ciroumstancea, 
id  into  ui  arrangement  with  his  creditors ;  and,  upon  that  occasion,  it  was 
rated  by  Mr.  Tipping^  and,  as  the  Plaintiff  [689]  ^'^f  believed  by  him,  that 
ipptne  was  a  ereditor  to  a  considerable  amount ;  and  the  mount  <A  his  debt, 
KTing  oeen  ascertained,  was  computed  at  the  sum  of  X2000. 
he  intended  arrangement  was  carried  into  effect  by  a  deed-poll  dated  in  Kovember 
ud  a  deed  ai  trust  dated  in  Deoranber  in  the  same  year.   By  the  former,  alter 
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reciting  that  the  Plaintiff's  debts  amounted  to  £7600,  and  that  the  Plaintiff  vu 
indebted  to  the  several  persons  named  in  the  schedule,  in  the  several  sums  set  opponte 
their  names,  the  several  creditors  released,  &o.,  the  Plaiatiff  from  all  demaDds,  Ac 
This  deed  was  executed  by  the  Defendant  Mr.  Tipping ;  but  do  amount  wu  ut 
opposite  his  name  in  the  schedule.  By  the  deed  of  trust,  the  Plaintiff  convsyti 
certain  property  to  trustees,  in  trust  to  convert  into  money,  and  divide  amongst  ^ 
creditors,  parties  to  the  deeid-poll,  "  in  proportion  and-  aoooniing  to  tfadr  respedn* 
demands." 

The  Plaintiff,  b^  his  bill,  alleged  that  he  wm  induced,  by  the  represmtatatHH  a 
Mr.  Tipping,  to  believe  tdiat  there  was  a  debt  of  tbe  estimated  amount  doe  to  hii 
but  that  he  had  subsequently  discovered  that  he  was,  in  that  respect,  deceived,  at 
that,  in  point  of  fact,  if  the  accounts  were  properly  taken,  not  only  would  the  £20 
not  be  due  to  Mr.  Tipping,  but  the  balance  would  probably  be  the  other  way.  1 
bill  prayed,  that  the  accounts  might  be  taken,  and  that  the  Defendant  might 
decreed  to  pay  the  Plaintiff  what  might  be  found  to  be  due  from  him,  the  Puint 
being  willing  that  the  Defendant,  if  anything  should  be  found  due  to  him  on  taki 
the  accounts,  should  "  receive  satisfaction  for  the  sam^  aeeording  to  th*  arrangmai 
the  year  1840,  and  in  the  manner  provided  \nr  the  indenture  of  December  1840.  Ai 
that  it  might  he  (690]  declared  that  the  release  of  20th  November  1840  was-biDdi 
on  the  Defendant  John  Tipping. " 

The  hill  did  not  make  the  other  oreditora,  who  had  executed  the  composition  di 
parties,  and  contained  no  offer  to  p^  any  balance, -which,  on  tating  the  aeoou 
might  be  found  due  from  the  Plaintiff  to  the  Defendant,  but  it  contained  the  folk 
ing  idte^tioQ  :  "  And  the  said  Defendant  pretends,  that  the  creditors  who  may  hi 
executed  the  said  deed-poll,  are  interested  in  the  matters  in  question  in  this  cas 
and  are  necessary  parties  thereto,  whereas  your  orator  charges  the  contrary  of  a 
pretences  to  be  true,  and  that,  by  express  agreement,  such  creditors  are  not  ioterei 
m  any  part  of  the  monies  subject  to  tbe  trusts  of  tbe  before-stated  indenture,  eze 
the  portion  thereof  which  may  bear  the  same  ratio  to  the  whole,  as  the  debt  claii 
by  such  creditor  bore  to  the  sum  of  £7600  aforesaid,  of  which  it  formed  part:  i 
that  the  benefit  to  arise  from  the  partial  or  entire  failure  of  the  said  Defendant's  di 
to  a  debt  of  £2000,  or  of  the  claim  of  any  creditor  to  any  debt,  belongs  not  to  i 
person  party  to  the  said  deed-poll,  but  exclusively  to  the  Plaintiff." 

To  this  bill  the  Defendant  Tipping  put  in  a  general  demurrer  for  want  of  eqi 
and  for  want  of  parties. 

Mr.  G.  Turner  and  Mr.  Rolt,  in  support  of  the  demurrer.  The  Plaintiff  is 
entitled  to  the  relief  which  he  asks :  he  seeks  to  set  aside  the  arrangement  pait 
only.  It  cannot  be  said  that  the  fraud  vitiates  a  transaction  in  part  only  ;  Mydd 
V.  Lord  Kmym  (2  Ves.  jun.  408).  [691]  Lord  Loughborough  there  observes,  "II 
case  was  made  out,  &c.,  it  is  impossible  upon  such  a  case  so  stated,  that  a  Com 
Kquity  could  give  the  relief  prayed  bv  the  bill.  The  relief  prayed  is  not  to  seta 
the  deed  as  null  and  void,  but  to  declare  that  all  the  trusts  are  void  after  thai 
payment  of  the  debts,  leaving  all  those  parts  to  stand  and  obtain  their  full  effi 
far  as  the  payment  of  the  deMs  goes.  The  species  of  relief,  it  is  totally  incompi 
to  the  Court  to  gire.  The  deed  may  be  set  aside  ta  iato.  Any  bargain  the 
enter  into  witdi  each  other  may  be  deoUred  null,  and  set  aside  upon  grounds  <rf 

ttraotlce  or  influence,  &o.  These  grounds  would  entitle  the  Court  to  set  it  asida  « 
lUt  I  cannot  make  a  new  bargain  for  the  parties." 

Heouudly.  The  Plaintiff  is  not  entitled  to  the  account,  he  not  having,  by  hi> 
■uhniltted  (as  he  ought)  to  pay  what  may  be  found  due  from  him.  The  point 
111  Uirhon  V.  Ayhoai-dfiX)  and  Sir  A.  Hart  observed,  "Where  a  bill  for  an  a 
uiuits  the  offer  on  the  part  of  the  Plaintiff,  to  pay  what  shall  appear  to  be  due 
imiattoe  turn  against  the  Plaintiff,  Lord  Eklon  often  decided  that  would  not 
f^/M/  V,  H^aiU  (2  Anstruther,  S43),  Fife  v.  Clayton  (13  Ves.  S47),  tiie  Defendaal 
he  tU'tveit  to  a  oroes-bill  if  the  record  remains  in  its  present  state. 

Thlnlly.  The  other  creditors  who  were  parties  to  the  arrangement,  are 


(t)  SMolloy,  16.  (SeeAfaAmv.am2Hier,4RC.C.436;i'(irifca-  v.Aleoek,  1  Yd 
m\  A'lM^"  V.  fnite,  2  Y.  &  ColL  1& ;  and  Oram  v.  JTrighi,  2  D.  &  War.  77.) 
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pirtieB  to  this  bill,  for  they  have  an  ioterest  in  cutting  down  the  Defendant's  [092] 
Aba,  so  M  to  increase  the  proportions  which  will  Mloog  to  them,  and  not  to  the 
Fluotiff;  besideB  which,  it  is  possible  that  they  were  induceid  to  sanction  the  arrange- 
aent  od  the  faith  of  the  Plaintiff  being  indebted  to  the  Defendant  to  the  extent 
iqnsented.  The  allegation,  that  they  aave  been  satisfied,  is  not  supported  by  the 
Mb  ttaiedf  and  if  there  be  any  douM,  tiie  statement  must  be  taken  against  the 
idesder. 

They  also  cited  Cave  v.  Fotdka  (Bolls,  March  38,  1836). 

Mr.  Pemberton  and  Mr.  Bazalgette,  in  support  of  the  bill.  The  old  rule  certainly 
m,  diat  a  bill  for  an  aooount  ounit  to  oontain  a  submisnon  to  pay,  but  the  ooatiary 
IM  SOW  long  been  settled.  The  CohmbiiM  Qeeenmrnt  v.  RoUuKhM  (1  Sim.  102). 
)Kk  an  offer  would  contradict  the  statements  of  die  bill  which  all^  that  nothing  is 
be.  The  Court  in  granting  relief,  will  do  it  on  proper  equitable  terms  as  regards  the 
jlifeDdant.  [The  Master  of  ths  Eqlls.  There  have  been  cases  in  which,  to  the 
^  surprise  of  the  Plaintiffs,  the  Court  has  directed  an  aocoont  against  than ; 
(in  Buxtm  v.  Bviztm.'] 

As  to  the  objection  for  want  of  parties,  it  is  said,  that  the  dividends  to  the  others 
mid  be  increased  by  destroying  the  Defendant's  claim,  but  that  is  not  so,  for  the 
per  creditors  were  entitled  in  the  fixed  proportion  which  the  aggregate  of  their  own 
H  the  Defendant's  supposed  debt  bore  to  Uie  whole  trust  fumT;  and  according  to 
be  kll^ations  of  the  bill,  the  other  creditors  have  been  paid,  and  by  agreement  nave 
■farther  claim. .  If  the  other  <ureditor8  omcurred  in  the  arrangement)  on  the  &ith 
\%  debt  of  X3000  being  due  to  the  Defendant,  [693]  and  which  is  not  stated  on  the 
■nd,  it  might  be  a  ground  to  set  aside  the  release  as  fraudulent,  but  it  does  not 
pke  them  necessary  parties. 

If  there  be  any  doubt  as  to  their  being  necessary  parties,  it  will  be  more  con- 
■dent  to  err  by  not  making  them  parties  at  present,  than  to  make  them  parties  now, 
i  for  the  Plaintiff  hereafter  to  sustain  the  expence  of  dismissing  the  bill  against 
n  because  they  appear  to  be  unnecessary  parties.  Mare  v.  Malachy  (1  Myl. 
^.574). 

[  Mr.  Gr.  Turner,  in  reply. 

I  The  Master  of  the  Bolls  [Lord  Langdale].  It  is  not  disputed  that  this  \A\\ 
htains  sufficient  allegations  of  fraud  to  entitle  the  Plaintiff  to  brin^  this  clause  to  a 
tting,  provided  he  has  shaped  his  bill  in  a  proper  lorm.  It  is  said,  however,  tJiat 
I  biUis  informal  in  this  respect : — that  the  Plaintiff  has  not  offered  to  aOOOunt  him- 
"  or  to  pay  what,  upon  the  taking  of  the  accounts,  may  appear  to  be  due  from  him 
Defendant  Mr.  Tipping ;  instead  of  doing  that  he  has  insisted  that  he  is 
to  the  benefit  of  the  arrangement  in  one  respect,  whilst  he  seeks  to  be  relieved 
it  in  another. 

The  ailment  turns  upon  the  proposal  which  is  made,  to  confine  Mr.  Tipping  to 
sum  of  money  as  he  may  be  entitled  to  on  the  footing  of  the  trust  deed,  mstead 
to  pay  the  whole  sum  of  money,  which,  upon  the  t^ing  of  the  accounts, 
turn  out  to  be  due  to  him. 

t]  lu  the  first  place  it  is  to  be  observed,  ^bafb  a  general  demurrer  for  want  of 
cannot  be  allowed,  if  the  Plaintiff  appears,  upon  .the  reooxd,  to  be  entitled  to 
nUef  whatever. 

Defendant,  idleging,  upon  the  argument  of  this  case,  that  tiie  Plaintiff  cannot 
ound  to  render  any  account  bevond  uiat  which  he  has  offered  upon  the  bill,  says, 
be  has  not  offered  upon  the  bill  to  do  that,  which,  upon  the  hearing  of  the  cause, 
lay  turn  out  to  be  entitled  to ;  he  says  also,  that  he  ought  now  to  be  considered 
» entitled  to  have  fuU  payment,  if  the  account  ov  the  arrang^ent  is  in  any  way 
B  disturbed,  and  that  as  the  Plaintiff  has  not  offered  him  full  payment,  be  is 
rfore  not  entitled  to  any  relief  -at  all.  . . 

real  foundation  of  Uiis  ai^ument  is  the  assumption,  that  the  Plaintiff  is  not 
to  aoeouDt  beyond  his  offer ;  that  is,  that  he  is  not  bound  to  account  for  more, 
Ve  jgreater  relief  to  the  Defendant,  than  the  Plaintiff  has  offered  to  give  upon 

Ids  point  baa  certainly  beM  a  subject  very  often  discussed.  It  was  the  subject 
diffneoee  of  opinion  between  two  v^  great  and  eminent  lawyers ;  and  I 
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recollect  an  occasion  where,  in  the  presence  of  two  Judges  of  this  Court,  it  was  aaked, 
what  would  happen  upon  such  a  demurrer  as  this.    It  was  answered  hy  one  of  Uwm, 
I  should  have  no  hesitation  in  overruling  it — not  the  slightest.    The  ansirer  made 
the  other  was,  that  it  required  a  good  deal  of  consideration,  and  a  difference  ot  oiHinai, 
was  certainly  enressed ;  but  occasions  have  repeatedly  occurred,  where  the  Plamti 
not  offering  at  aU  to  account,  and  not  admitting  himeelf  to  be  an  aoconnting 
but  seeking  an  acooont  aguost  a  person  acknowledged  to  be  an  aooounting  mrty, 
ap-r696]-pMred,  at  the  hearing  to  be  bimsdf  accountable^  and  there  the  Court 
onurod  him  to  account,  and  that  without  any  offer  having  been  made  cm  his  _ 
Notwithstanding  the  opinion  of  Sir  Anthony  Hart,  which  entarely  coincided  wiUT 
opinion  he  had  formed  long  previously  to  bis  deciding  the  case  of  Siehon  t. 
I  think  that  this  Court  has  often  (notwithstanding  the  doubts  which  have  been 
ordered  the  Plaintiff  to  do  that  which  was  just^  wnen  he  was  applying  at  the 
to  have  justice  done  to  himself ;  and  I  cannot  have  any  doubt,  that  if  this  case 
before  me  at  the  hearing,  and  the  Plaintiff  were  to  toy  to  confine  his  lialnlity  to 
offer  he  has  made,  such  attempt  would  fail. 

I  think  that  there  is  in  this  Court  quite  sufficient  jurisdiction  to  compel 
Plaintiff  seeking  equity  upon  a  matter  of  account  of  this  kind,  to  do  e^uil^  c 
part ;  and  without  saying  that  the  Defendant  may  not  be  perfet^y  right  in  me 
he  makes,  or  that  the  Pluntiff  may  not  be  quite  wron^  in  insisting  that  he  can 
the  benefit  of  the  arrangement  when  he  seeks  to  be  relieved  from  a  put  it, 
of  opinion  that  this  is  not  a  {HTOper  case  for  a  general  demutrer.  The  Defenc 
therefore,  cannot  by  general  demurrer  relieve  himself  from  the  duty  of  utswering. 

With  respect  to  the  demurrer  for  want  of  parties,  I  think  it  is  impoeaible  to' 
sustained  on  the  allegations  in  this  bill. 

It  is  said,  that  the  allegations  that  the  other  creditors  are  not  interested 
not  to  be  taken  to  be  true ;  because  there  is  a  statement  in  the  bill,  from  whidi 
may,  by  a  somewhat  strained  inference,  collect  a  contradiction,  and  (as  it  is  quite 
that  the  Defendant  is,  in  [696]  such  a  case,  entitled  to  take  the  allegations  in  i 
mc»t  strongly  against  the  PUdntiff,  you  must  take  that  inference  and  all^;atioD 
his  statement^  in  priority  to  the  subsequently  distinct  statements  vhich  are  nu 
the  bill.   I  think,  however,  that  the  allegations  in  this  bill  are  sufficiency  distil 
remove  the  objection  for  want  of  parties. 

I  am  not  satisfied  that  the  objection  may  not  in  sobstanoe  be  well  founded 
when  creditors  enter  into  a  composition  with  their  debtors,  they  have  a  right 
made  fully  acquainted  with  the  circumstances,  and  to  be  assured  that  the  sta 
made  at  the  time  are  precisely  true,  in  order  that  they  may  judge  for  the 
whether  they  will  enter  into  such  an  arrangement  or  not ;  the  circumstance  of 
being  or  not  being  a  debt  to  the  amount  of  £2000  to  Mr.  Tipping,  might  have 
materially  affected  the  other  creditors  in  coming  in  under  the  deed.    However,  c 
allegations  in  the  bill,  it  being  distinctly  stated  that  no  other  creditor  has  noi 
interest  in  the  matter,  I  cannot  allow  this  objection  for  want  of  parties.  It 
also  be  recollected  that  this  is  an  objection  which  the  other  creditors  might  be ' 
entitled  to  take  advantage  of  when  they  come  here  in  a  suit  of  thar  own,  and  y 
may  not  be  necessary  for  Mr.  Tipping  to  bring  them  here  to  contest  the  point. 
^  whole  I  think  I  must  overrule  this  demurrer.(l) 


[697]   HiNDE  V.  Blakb.   May  7,  1842. 

[For  subsequent  proceedings,  see  5  Beav.  431.] 

Administrator  ordered  on  motion  to  truisfer  a  sum  of  consols  into  Courts  u] 
admission  in  his  exuninataon  befOTC  the  Master,  that  he  had  possessed  i^  and 
it  out  after  the  bill  had  been  filed,  and  had  invested  it  in  other  seoutities,  wl 
did  not  specify. 

(1)  The  case  was  heard  on  appeal  on  the  9th  and  11th  of  March  I842» 
Lord  Lyndhnrst  C,  who  affirmed  the  decision. 
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This  ease  ia  reported  on  a  demurrer,  ante  (3  Beavan,  234).  So  far  as  it  is  material 
to  tUte  them,  the  facts  were  as  follows : — 

WSIiam  Blake,  a  lunatic,  died  in  1838,  possessing  jC1I,403  consols;  and  the 
JDefcDdant  R.  D.  Blake  obtained  letters  of  administration.  The  Plaintiffs,  who 
diiiDed  to  be  eotitled  to  a  part  of  his  estate  as  the  assignees  of  one  of  the  next  of 
kin,  £led  this  bill  in  June  1839,  for  an  aoooant  of  the  omisols  and  debts,  &&,  of  the 
Initie,  sod  for  a  division  of  the  residue  amongst  the  next  of  kin.  B.  D.  Blake  was 
lie  of  sDch  next  of  kin. 

PlnNomnber  1841  a  decree  was  made  for  taking  the  usual  aocounts. 

L  Tbe  cttue  being  brought  into  the  Idaster's  office,  Uie  Defendant,  the  administrator, 
■anndDed  on  interrogatories.  By  his  examination  he  admitted  he  had  possessed 
Helf  d  the  XI  1,100  consols  belonging  to  William  Blake  the  lunatic,  and  that  he 
it  aiiice  sold  ont^  transferred,  or  otherwise  disposed  of  all  the  said  Buik  annuities ; 
itJiat  "the  said  Bank  annuities  were  transferred  or  disposed  of  by  him  in  or  about 
month  of  July  1839,  according  to  the  best  of  his  belief.  But  be  said  he  did  not 
»w,  Sic,  when  the  said  Bank  annuities  were  so  transferred  or  disposed  of  save  as 
nuid,  nor  for  what  respective  sum  or  sums  of  money."  He  also  said,  "that  he 
Budering  it  advan-{098}-tageou8  to  the  estate  of  the  said  intestate,  and  for  the 
Hfit  of  we  Plaintiffs,  should  they  ultimately  be  deemed  entitled  in  this  suit,  but 
ieh  he  bad  been  advised  and  bwieved  they  were  not),  exchanged,  transferred,  or 
irwiie  disposed  of  the  said  Bank  annnitieB,  and  obtained  or  took  in  Uea  thereof 
veecorities  or  proper^." 

ifr.  Pemberton  and  Ii^.  Bagshawe  now  moved  that  ^e  Defendant  Robert  Dudley 
d»  might  be  ordered  to  transfer  into  Courts  in  trust  in  this  iause,  the  sum  of 
1,100  3  per  cent,  consolidated  Bank  annuities,  admitted  by  his  answer  and  examina- 
I  to  bare  been  possessed  and  received  by  him  as  administrator  of  William  Blake 
wed ;  and  ako  the  amount  of  all  dividends  which  had  accrued  due  thereon  since 
death  of  the  said  intestate.  They  contended  that  this  sum  of  money  being 
Itted  to  have  been  possessed  of  by  the  administrator,  and  to  have  been  sold  out 
im,  oujg[ht  to  be  brought  into  Court ;  t^t  the  burthen  was  on  the  Defendant  to 
r  that  it  had  been  otherwise  properly  invested  or  applied.  They  referred  to  t^e 
I  in  which  executors,  who  had  improperly  invested  the  assets  on  personal 
lities,  had  been  ordered  to  pay  the  amount  into  Court  Fignm  v,  Sinjield 
kL  62%  JiHinaim  v.  AHm  (1  Sim.  &  St  73). 

[r.  Unney,  om/rd,  contended  diat  upon  the  present  admisdtm  tiie  order  asked 
t  not  be  made.  That  the  PlainUffs  ought  to  have  required  a  further  answer,  and 
'•nertained  how  the  fund  was  now  invested,  as  it  might  possibly  have  been  laid 
M  proper  securities,  and  that,  therefore,  the  cases  referred  to  did  not  apply, 
i  there  was  no  charge  of  insolvency  made  against  the  [699]  administrator,  and 
I  Tore  no  grounds  for  taking  the  property  out  of  the  hands  of  the  legal  personal 
■entatives  until  the  cause  came  on  for  further  directions. 

HI  Masteb  of  the  Roli£  [Lord  Langdalel.  I  must  deal  with  this  case  in  the 
way  as  if  the  motion  were  made  upon  adoussions  contiuned  in  the  answer  of 
ttfendant  He  apparently  has  chugged  himself  with  this  stmt,  therefore  he  is 
l/aoe  liable  for  it ;  but  then  he  says  he  has  disposed  of  it  but  does  not  fflcplaiti 

What  thwefor^  I  most  do  is  to  order  the  transfer  into  Court  of  this  sum, 
%  the  Defendant  a  sufficient  time  to  enable  him  to  state  if  he  has  invested  tbis 

00  such  seourities  as  can  be  relied  on,  and  as  will  entitle  him  to  a  reasonable 
to  call  it  in. 

Wefore,  order  the  Defendant  to  transfer  the  whole  fund  into  Court  within  a 
Ih,  with  Uberty  for  him  to  apply  in  the  meantime. 

M  Mcftr  V.  Memtrioa,  4  Beavan,  343,  and  the  cases  there  cited. 
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[600]  Jamks  v.  Btddbr.   Jvlif  3,  6,  Nov.  12, 1841. 
[8.  a  B  Jur.  1076.] 

A.  B.  voluntarily  assi^ed  to  trustees  bonds  and  promiseory  notes  amountiog 
£600,  in  trust  for  himself  and  his  vife  and  chi^ren,  and  he  handed  over  i 
aecurities.  The  trustees  gave  no  notice  to  the  debtors.  A.  B.  received  £i 
part  of  the  £600  (the  securities  having  been  returned  to  him  by  the  tnutees), 
tiie  remainder  was  lost  by  the  insolvenoy  of  the  debtors.  A.  B.  invested  the  J 
with  other  monies  of  his  own  on  freehofdfl^  and  by  writine  acknowledsed  die  i 
to  be  trust  property.  He  afterwards  deposited  the  titlo^eeds  with  the  trustei 
a  security  for  the  whole  £600.  Held,  that  the  equitable  mortgage  was  vili 
the  extent  of  £200  but  no  further. 

In  1819  John  Betts  voluntarily  executed  a  postrnuptial  settlement,  vhereb 
assigned  to  trustees  certain  bonds  and  promiseory  notes  amoiuting  to  £600, « 
were  due  to  him  from  different  persona,  and  he  gave  them  the  usmU  povs 
attorney  to  receive  the  same.  The  trustees  were  to  hold  the  monies  when  recovj 
upon  trust  for  the  settlor  for  life,  and  after  his  decease  for  his  wife  for  life,  and  i 
Uieir  deaths  upon  certun  trusts  for  their  children,  of  whom  there  were  then  di 
and  the  settior  further  oovenanted  with  the  trustees  that  he  would,  within  th«  i 
of  twelve  months  after  the  decease  of  his  ^en  wife,  pay  to  the  trustees  an  addit 
sum  of  £300  upon  the  trusts  of  the  settlement 

The  bonds  and  promissory  notes  were  delivered  over  by  Betts  to  the  tnu 
but  the  promissory  notes  were  riot  indorsed  to  them,  and  no  notice  was  given  ti 
persons  indebted  upon  these  securities  of  the  assignment  to  the  trustees. 

John  Morgan,  who  was  one  of  the  trustees,  afterwards  handed  over  to  John 
the  bonds  and  promissory  notes,  and  he  recovered  a  sum  of  £100  secured  by  a  I 
and  another  sum  of  £100  due  on  a  promissory  note,  but  the  remainder  oi  the  n 
£600  was  lost  by  the  insolvency  of  the  debtors.    The  £200  received  by  Betts 
with  other  money,  applied  in  purchasing  of  tiie  Greyhound  Inn  at  Swansea. 

In  the  year  1828  John  Betts  was  {Massed  by  the  trustees  of  tiie  aettlemi 
pay  or  secure  to  them  [601]  the  £600  included  in  the  settlenwnt,  and  on 
threatened  with  prooeedings  to  compel  him  to  ocnnply  with  their  request,  he  « 
to  mortgage  to  them  the  Greyhound  Inn  to  secure  the  £600,  and  instmetl 
solicitors  to  prepare  a  mortgage.    A  draft  of  the  mortgage  was  prepared,  cantt 
a  recital  that  part  of  the  purchase-money  of  the  Greyhound  Inn  consisted  of  a  pi 
of  the  £600  assigned  by  the  settlement.    The  draft  was  read  over  to  and  app 
of  by  Betts,  but  on  the  expense  of  perfecting  it  being  stated,  he  refused  to  ei 
any  deed  of  mortgage,  and  proposed,  in  lieu  thereof,  to  deposit  the  title-deeds  I 
Greyhound  Inn,  in  the  hands  of  the  trustees,  as  a  security  for  the  £600. 
proposal  was  acceded  to  by  the  trustees ;  the  deeds  were  placed  in  the  hands  of 
solicitors  and  continued  in  their  possession  or  power  until  the  decease  of  John 
Ko  legal  mortgage  was  ever  executed. 

The  wife  o1  tiie  settlor  died  in  1820 ;  he  married  a^u,  and  had  four  child 
bis  second  wife.  In  1836  John  Betts,  being  seised  m  fee  <tf  the  Greyhooa 
made  his  will,  by  which  he  directed,  amongst  oUier  things,  that  the  Gtreyhoa 
and  premises  should  be  sold,  and  the  proceeds  paid  to  the  four  children  hy  his  i 
mamage. 

John  Betts,  the  settlor,  died  in  1837,  whereupon  his  widow  took  possesi 
the  Greyhound  Inn,  and  she  afterwards  married  the  Defendant  Bydder. 

The  Plaintiff,  who  was  the  surviving  trustee  of  the  settlement,  filed  tt 
against  Bydder  and  wife,  and  against  the  settlor's  four  children  by  the  i 
marriage,  and  the  executor  of  the  testator,  claiming,  as  trustees,  on  behalf  < 
objects  of  the  settlement,  the  benefit  of  the  equitable  mortgage  of  the  Grey! 
and  praying  an  [60^  account  of  what  was  due  and  a  sue  of  the  prra 
an  account  of  the  personal  estate  of  the  testator,  and  for  payment  of  what  wi 
out  of  his  real  and  personal  estate 
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The  Mkmng  memonnda  in  the  handwriting  of  Betts  were  proved : — 

"Swum,  22d  of  July  1S20. — I  hereby  acknowledge  that  Mr.  John  Morgan  has 
(tamed  to  me  Mr.  John  Benyon's  bond  for  £100,  which  he  held  in  trust  for  my 
yidren,  and  tiut  the  amount  of  the  said  bond  has  been  received  by  me  and  deposited 
^bank  of  MeBsrs.  Gibbins  &  Eaton,  Swansea.  Thd  above  nam  wtM  lud  out  in 
ijnreliMe  of  Uie  Greyhound  Inn  in  the  town  of  Swansea. 

[  "HemoniKhiin,  that  I  have  to  aoknowledxe  that  Mr.  John  Morgan  has  the  19th 
wmatT  1622  Tetomed  me  the  note  I  deuvered  to  him  in  brut  for  my  children 
lilfr.  Jdin  French  fw  £100,  whidi  amount  I  have  laid  out  in  the  purchase  of 
ISKjboand  Lm  in  the  town     Swansea.  John  Beits." 

lUr.  Kioclenley  and  Mr.  Stiaton,  for  the  Plaintiff.  The  equitable  mortgage  is 
■teal,  ather  to  the  extent  of  £600,  or  at  least  for  the  £200  received  by  the  settlor. 
[Wbere  s  party  voluntarily  settles  property  in  favour  of  others,  he  cannot  after 
jfa  recftll  It;  ^  v.  Cwetm  (2  Myl.  &  K.  503),  Feire  v.  Espmasse  {B.  496).  By 
fwraimeat  of  the  securities  and  the  delivery  of  the  indicia  of  the  ([603]  debts, 
bu  done  that  could  be  done  to  give  effect  to  the  settlement  That  is  sufficient^ 
L  beld  in  ForUseue  v.  Samett  (3  MyL  &  K.  36),  in  the  case  of  a  policy,  where 
Be  of  the  asngnment  had  not  been  given  to  the  office.  If  the  first  transaction 
linoomplete  ud  Tolnntary,  still  there  was  a  good  and  valuable  coneideTation  for 
Mood  arrangemant^  for  arrean  accrued  undw  a  voluntazy  bond  form  a  valuable 
Hentiai,  sustaining  a  subaeqaent  conveyance  even  aa  against  creditors;  6&ham 
Ude  (9  Vea.  613),  Slilsa  v.  AUomav-Oeneral  (2  Atk.  IM\  Tamiur  v.  £me 

hm 

ne  ttttlement,  being  in  favour  of  children,  is  also  supported  by  a  meritorious 
tjlentioQ,  which  is  sufficient  to  induce  the  Court  to  aid  it  in  its  operation ;  EUis 
frmo(l  Lloyd  &  G.  333V  ElUson  v.  ElUson  (6  Yes.  666). 

Ii  to  the  sum  of  £200,  the  testator  received  it  as  agent  of  the  trustees,  and  he 
Ivuds  acknowledged  ^e  trust  on  which  it  was  held. 

I(r.  Addis,  for  the  Defendants.  The  first  transaction  veA  incomplete,  and  no 
A  assignment  of  the  bonds  and  notes  of  hand  was  or  could  be  made  by  the 
■eot^  and  no  notice  was  given  to  the  debtors ;  the  settlement  being  voluntaiy 
Homplete  aa  an  assignment,  the  Court  will  not  assist  ^oae  claiming  under  i^ 
Ittbe  children  dainung  under  the  wUL  The  equitable  mort|;age  does  not  aaaiflt 
luDliff'  in  hia  olaim,  becauae  that  likewise  is  an  incomplete  toanaaction,  and  it 
t  be  contended  that  two  incomplete  transactions  will,  together,  have  [604]  the 
tioD  (tf  a  perfect  one.  The  relation  of  trustees  and  eei^  gue  trust  was  never 
Uwd,  as  the  trust  fund  was  unreceived,  and  at  the  time  of  the  execution  of  the 
■mt  was  in  the  pockets  of  the  persons  owing  the  money ;  except  as  to  £200, 
I  never  received.  The  peculiar  circumstances  of  this  case  illustrate  the  advan- 
the  "jpctM  pcmiieiUia,"  whi<A  Sir  W.  Grant  said  belonged  to  a  voluntary 
p;  it  enabled  the  parent  to  act  consistently  with  common  justice  and  his  duty, 
MS  a  proviaion  for  the  younger  branches  of  the  family  who  otherwise  would 
*  1y  unprovided  for.  At  a&  events,  £200  only  can  be  reoovwed  by  the 
He  cited  Pufan^  v.  FtUvertoft  (18  Yes.  84),  Antrobia  t.  Smih  (12  Yes. 
'  T.  Jones  (1  H.  &  a  326),  J^erm  v.  J^ays  (Cr.  &  Ph.  138),  BoOoway  y. 
(8  Sim.  324),  ffard  v.  Avdkaid  (A  571). 
Eindersley,  in  reply. 

12.  Tub  Master  of  the  Bolls  [Lord  Langdale].    This  bill  is  filed  for 
Die  of  enforcing  an  equitable  mortgage ;  and  being  merely  equitable,  it  is 
to  ascertain  the  considerati(m  for  wnich  it  was  given,  and  for  that  purpose 
^  into  the  prior  transactiona 

I  Sod  that  the  mortgagor  voluntarily  executed  a  post-nupdal  settlement^ 
9  be  assigned  to  trustees  certain  bonds  and  notee^  and  the  monies  thereby 
^  to  Uie  amount  of  £600.  The  securities  were  deposited  wit^  trustees,  but 
k  not  appeur  that  any  notice  whatever  was  givm  to  the  debtors  upon  that 

IQ  Xow,  if  the  matter  had  rested  tliere,  and  thoae  monies  bad  afterwards  been 
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realized  hy  the  tnutees,  a  state  of  things  wookL  have  arisen  very  different  tnm  tU 
which  now  exists.  ] 
As  to  j£400,  part  of  the  £600,  nothing  was  ever  received,  and  the  seonritus  do  tm 
appear  to  have  heen  delivered  back  to  the  settlor  -j  but  as  to  the  other  sam  amoonld 
to  j£200,  the  case  is  very  different   It  being  possible  and  desirable  to  recover  I 
sam,  the  tnuteea  phased  the  two  seoaiities  in  tne  hands  of  the  settlor,  who  acta 
received  the  money  and  signed  the  memoranda,  and  idenlaf3ring  the  sums, 
acknowledging  that  he  had-  received  them  in  terms  which,  I  own,  appear  to 
affect  him  with  the  trust  which  he  had  himself  created  in  respect  tn  thaaa 
True,  the  sums  which  were  ral^eet  to  the  trust 'which  he  had  voluntarily 
were  in  his  hands ;  but,  I  think,  after  he  had  so  reouved  those  sums,  the  4eBlii^ 
them  was  no  voluntary  matter  upon  his  part.   It  appears  he  laid  out  the  i 
together  with  other  sums  in  the  purchase  of  the  property,  which  is  the  aubject  ol 
equitable  mortgage.    What  passed  precisely  on  the  occasion  of  his  depositii^ 
deeds  does  not  appear,  but  1  infer  that  all  he  did  upon  that  occasion  was  ent 
voluntary,  that  he  did  not  consider  that  he  was  submitting  to  an  enforeema 
right;  he  gave  instructions  for  the  mortgage  which  was  to  extend,  not  only  to 
sums  which  he  received,  but  to  all  the  other  sums  comprised  in  the  voluntary  i 
ment.    Finding  that  arrangement  more  expensive  than  he  at  first  ajiticipaUi 
refused  to  perfect  it   The  oblig^on,  if  gny  there  was,  was  not  then  aoo^t 
enforced  a^nst  him,  bat  the  trustees  accepted  tiiat  which  he  volnntariJy  i 
namely>  this  equitable  mortgage.   I  think  Uiat  that  equitable  mortgage  oaniiot 
further  than  the  good  consideration  which  was  retained  for  it,  namely,  those  twM 
of  £100  each,  [606]  which,  I  think,,  he  held  affected  with  the  trust  which  be 
created,  and  which  he  had  no  right  afterwards  to  dispute  at  his  own  pleasure. 
Plaintiff  is  therefore  entitled  to  an  equitable  charge  to  the  extent  of  £^X>. 

See  JHllm  v.  Ccppin,  4  MyL  &  Cr.  647. 

[606]   Hydk  v.  Dallaway.   Feb.  17,  1842. 
:  [S.  C.  6  Jur.  119.] 

In  a  suit  for  specific  performance,  a  purchaser  who  set  up  a  defence  whioh  pre* 
the  Plaintaff  obtaining  on  motion  a  reference  as  to  tilJe,  and  failing  in  estafa^ 
it,  was  ordered  to  pay  the  costs  up  to,  and  indusive  of,  the  heaiing. 

Observations  on  special  conditions  of  sale. 


In  1839  the  Plaintiffs  put  up  an  estate  for  sale  hy  auction,  subject  to  b_ 
ditions  of  sale.  By  these,  the  vendors  were  to  deliver  an  abstract  within  fos 
days,  and  objections  were  to  be  taken  within  twenty-one  days  after,  or  the  pan 
was  to  be  held  to  have  accepted  the  title.  The  vendors  were  to  be  at  liberty 
ten  days  after  tbe  return  of  the  abstract  with  observations  l^ereon,  to 
contract,  on  repayment  of  the  deposit  and  interest  in  full  ot  all  demand &. 

The  mxth  coiidition  was  as  follows : — "All  the  statements  and  redtaik  in  any 
or  document  abstracted,  or  recited  in  a  deed  or  document  abstracted,  dial!  In 
conclusive  evidence  of  the  facts  and  circumstances,  and  of  the  contents  of  the 
ments  stated  and  recited ;  and  the  vendors  shall  not  be  required  to  prod 
further  evidence  of  the  same,  or  to  deduce  the  representation  to  any  trustee,  tni 
a  term  or  other  legal  estate  has  been  vested,  or  to  get  in  any  such  legal  estatet 
procure  the  concurrence,  in  the  sale  or  conveyance,  of  any  parties  interested 
equity  of  redemption  of  the  property  sold,  or  to  produce  any  deed  or  documa 
in  their  (the  vendors')  possession ;  and  all  certi 


certificates  of  births,  burials,  and 
and  all  declarations  [607]  and  copies  of  deeds  or  documents  and  aasignmenH 
renders  and  conveyances  of  outstanding  legal  estates,  shall  be  at  the  erpensa 
person  requiring  Uie  same,  and  the  completion  of  the  pnrdiase  shall  not  1m  i 
till  such  outstanding  estate  can  be  got  in." 

The  Defendant  became  the  poruiaser  for  £2700,  and  signed  a  eontract  wriN 
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le conditi'oQs  of  sale,  by  which  it  was  agreed,  "that  the  said  particulars  and  con- 
Uowd  sale  should  be  taken  as  the  terms  of  a^reemeDt  for  the  said  sale  and  purchase 
factireljr,  and  be  observed  and  fulfilled  by  the  said  J.  S.  Hyde  and  H.  I^llaway 
bcctiTel^  in  all  thin^." 

rBu  pnndpal  question  between  the  parties  was,  whether,  under  the  terms  of  the 
|A  nndilaoD,  that  "  the  purchaser  should  not  require  the  concurrence  of  the  parties 
■Btod  in  the  equity  of  redemption,"  the  porohaser  could  be  compelled  to  tsJce  a 
b  w)dA  a  mortgagee  had  acquired  under  3  &  4  W.  4,  o.  27,  b.  40. 
Iflw  vendors  fiwd  a  bill  for  specifio  performance,  and  the  Defondant  set  np  the 
e  ft^owine  defences : — ^First,  that  the  Plaintiffs  had  not  shewn  a  eood  title, 
nfl^,  that  Doth  the  auctioneer  and  Mr.  Oregg  (the  vendor's  solicitor),  repeated 
n!  times  at  the  sale  that  "  a  good  and  marketeble  title  could  be  made ; "  and  that 
Ifintifis  were  consequently  bound  to  make  "  a  good  and  marketable  title."  And, 
ly,  that  the  Defendant  "  was  the  only  real  bidder,"  and  that  the  "  other  biddings 
not  real  or  IxmAfide^  but  were  made  by  the  auctioneer  on  behalf  of  the  Plaintiifs." 
I  consequence  of  tbe  two  latter  defences,  the  Plaintiffs  were  unable  to  obtain,  on 
)/Ki  tbe  asuat  reference  as  to  title,  and  at  l^e  hearing  the  Delendant  failed  to 
koat  the  two  latter  defences. 
MKIJ  He  cause  came  on  for  hearing,  when 

It.  f emberton  and  Mr.  Dnnn  askwl  for  a  decree  for  Bpecific  perfonnanoe  with 
tup  to  and  indndiog  the  hearing,  on  the  ground  that  the  conduct  of  the  Defendant 
pevented  the  usual  reference.  Taylor  v.  Brown  (2  Beav.  180). 
t  Kiodersley  and  Mr.  Kamsden,  con/rd,  contended,  that  having  regard  to  the 
conduct  of  the  vendors,  and  the  oppressive  nature  of  the  conditions  of  sale,(l) 
/onrt  ought  not  to  decree  a  specific  performance. 

ALunxR  OF  THE  KoLLS  [Lord  Langdale]  held,  that  the  Defendant  must  pay 
isi  of  the  costs  as  had  been  occasioned  by  the  allegations  that  the  Plaintiffs  were 
i  to  make  a  good  and  marketable  title,  and  that  the  Defendant  was  the  only 
Ut  bidder,  including  therein  the  costs  of  the  hearing ;  and  that  there  mast  be  a 
MS  to  the  Master  to  inquire  whether  a  good  title  could  be  made  according  to 
PMlitiona,  and  if  ao,  when  it  was  first  shewn. 

b  Lordship  aftervards  observed  <m  (he  difficulty  which  the  Court  sometimes 
hdeilii^  with  speeial  conditions  trfsole.  On  the  one  hand  it  was  hard  to  say 
iftiei  should  not  enter  into  contracts  suited  to  their  convenience  imd  to  the 
}Kj  of  their  titles,  but,  on  the  other  hand,  conditions  of  sale  were  sometimes  of 
a  Datore,  ttiat  it  was  scarcely  practicable  to  carry  them  into  execution, 
tntly  with  the  settled  principles  (»  Courts  of  Equity.- 

I  See  HobtM  v.  Bell,  2  Beav.  17  ;  Page  v.  Admm,  4  Beav.  269 ;  Tanner  v.  Smith, 
1. 410;  BlaeOow  v.  £a««,  2  Hare,  40;  Motley  v.  Cook,  2  Hare,  106. 
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Reports  of  CASES  in  CHANCERY  ARGUED 
DETERMINED  in  tJie  ROLLS  COURT  dui| 
the  time  of  LORD  LANGDALE,  Master  of 
Rolls.     1841,  1842.    By  CHARLES  BEAVj 
Esqr.,  M.A.,  Borrister-at-Law.    VoL  V.  1844 

[1]   Farbab  vl  Ths  Eabl  of  Wintiebton.   Jan,  13,  F^.  23,  1843. 

[S.  C.  6  Jur.  204.   See  In  re  Ckwet  [1893],  1  Ch.  218.   Cf.  Ex  parte  EaaAiMt,  1 
13  Sim.  569 ;  /nn  Carter  [1900],  1  Cb.  601.] 

A  testatrix  devised  a  real  estate,  and  afterwards  sold  it.    The  purchase  was 
pleted  till  after  her  death.    Held,  that  the  purchase-mone^  belong 
personal  representatives,  and  not  to  the  devisees  of  the  testatrix,  notwitbi 
her  lien  on  the  estate  for  the  purchase-money,  and  notwitJistanding  the  1 
26,  8.  23,  which  directs  "That  no  conveyance  or  other  act  made  or  d<»i« 
quently  to  the  execution  of  a  will  of  or  relalan^  to  any  real  or  personal 
tnerein  comprised,  except  an  act  by  which  such  wiU  shall  be  revoked  as  ik 
shall  prevent  tike  operataon  of  the  will  with  respect  to  such  estate  or  imtertsl  i 
real  or  personal  estate  m  the  testator  shall  have  power  to  dispose  of  by  wiS 
time  of  his  de^." 

The  question  in  this  case  was,  whether  a  sum  of  ^£2250,  3b.  9d.  belonged 
legal  personal  representatives  or  to  the  devisees  of  the  testatrix  Ann  Cbapmaik] 

She  made  her  will,  dated  the  17th  of  December  1S34,  and  thereby  devised) 
freehold  estates  to  trustees,  for  a  term  of  500  years,  on  certain  trusta ;  and 
to  the  term,  and  to  the  trusts  thereof,  to  the  use  of  the  Petitioners  Chark 
man,  Catherine  Chapman,  and  Jane  Chapman,  for  their  respective  Uvea,  as 
common,  and  after  the  death  of  any  one,  to  the  surviving  two  for  their 
livea,  as  tenuits  in  oom-[2}-mon,  and  after  the  death  of  two,  to  die  surviving  i 
life ;  with  remainder  to  Adolphus  Cottin,  in  fee ;  and  she  appointed  the  Pc  ' 
executrixes  of  her  will. 

She  made  a  oodioU  of  the  same  date,  and  by  another  codicil,  dated  the : 
June  1838,  reciting  that  Adolphus  Cottin  was  dead,  she  devised  the  same  ' 
estates  (subject  to  the  trusts  to  take  effect  antecedent  to  tiie  use  in  favour  of  i 
Cottin  in  fee),  to  the  use  (rf  the  Earl  of  Winterton  for  life,  with  remainder  to  I 
of  his  children. 

On  the  8th  of  January  1839  the  testatrix  entered  into  a  contract  wit 
Farrar  and  others ;  and  thereby,  in  consideration  of  the  sums  of  £2250  and  i 
to  be  pud  as  therein  mentioned,  she  a«;reed  to  sell  to  them  the  freehold 
therein  described  (being  part  of  the  freeholds  devised  by  the  will  and 
it  was  a^eed,  that  on  receiving  payment  of  tiie  porchase-mon^,  tiie  testatrix] 
on  or  b«ore  the  26th  day  of  June  1839,  execute  a  conveyance  of  ^e  land  to  i 
chasers  and  their  heirs. 

The  purchase  was  made  by  or  for  the  trustees  of  a  Wesleyan  chapel, 
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t^mwmj  vu  to  be  paid  out  of  certain  hinda  standing  in  the  name  of  the 
igooiitutGeDenl  of  the  Court  of  Elxchequer ;  and  by  an  order  of  that  Court,  dated 
iJSd  (rf  April  1839,  it  was  referred  to  the  Master,  to  inquire  whether  the  contract 
lafitud  }ffoper  contract  to  be  carried  into  execution. 

Thtliuter,  hy  his  report  dat«d  the  29th  of  June  1839,  certified,  that  the  contract 
I  a  ukl  i»vper  contract  to  be  earned  into  execution,  and  that  it  woald  be 
fff  to  invert  put  of  the  funds  in  Court  in  the  [3]  purchase ;  and  be  found  that 
nd  title  eonld  be  made  to  the  estate. 

DHnport  mi  confirmed  on  the  Cth  of  July  1839,  and  it  was  dien  ordered  that 
iboold  settle  a  proper  oonreyance ;  Iwit  some  'oi  the  tnutees  havine  died, 
bntees  were  appointed,  aiid  before  the  draft  ooiiTeyuHM  had  been  utued  oe 
mi  Add  Chapman,  the  testatrix,  died,  without  having  revoked  her  will  and 
k 

t  the  dste  of  the  will  and  codicils  and  of  the  oontract,  and  at  the  time  of  the 

ri'i  death,  the  legal  estate  in  the  freeholdB  comprised  in  the  contract  was 
in  Elizabeth  Wegg,  who,  after  the  death  of  the  testatrix,  conveyed  it  to  the 
iMoftbe  will 

lUI  wis  aftervsrds  filed  by  the  trustees  of  the  chapel,  against  the  trostees  and 
Mnuider  the  will  and  codicils,  |vaying  for  a  specific  performance  of  the  oontract ; 
If  a  decree  of  the  Court  of  Exchequer,  dated  the  27th  of  March  1841,  it  was 
nd  that  the  contract  on^t  to  be  peifwmed,  and  a  conveyance  was  ordered  to 
seated  to  the  porchasers ;  but  a  qnestira  having  arisen  as  to  whom  the  purohase- 
!f  bekmged,  it  was  OTdered  tJbat  the  purohaae-money  should  be  oarried  over  to  an 
to  be  entitled,  "The  aooount  of  Uie  pexsonal  repreeentativea  or  devisees  of 
Cb^HBSD,  deceased." 

Rtain  coats  were  to  be  paid  out  of  the  funds  standing  to  tliat  account,  and  the 
duti  or  any  other  persons  were  to  be  at  liberty  to  apply  touching  the  residue 
I  fond,  after  paying  such  costs,  as  they  should  be  advised. 

I  The  Petitioners  who  were,  as  already  stated,  the  legal  personal  representatives 
iteatatriz,  now  applied  to  have  the  residue  of  the  fund  transferred  to  them. 

ke  aigammt  turned  principally  on  the  effect  of  the  recent  Sti^ute  of  Wills  (1 
L  26),  which  was  applicable  to  the  present  case.  the  nineteenth  section,  it 
Ked,  "that  no  will  shall  be  revoked  by  any  presumption  of  ao  intention,  on  the 
IflfsD  alteration  in  circumstances." 

Ae  twenty-third  section  it  is  enacted,  "that  no  conveyance  or  other  act,  made 
f  mbsequently  to  the  execution  of  a  will  d  or  relating  to  any  real  or  persoiul 
ttoan  com^nised,  except  an  act  by  which  such  will  shall  be  revoked  as  afore- 
Ul  prevent  the  operation  of  the  wiU  with  respect  to  such  estate  or  interest  in 
al  or  personal  estate  as  the  testator  shall  have  power  to  dispose  of,  by  will,  at 
■  fA  his  death ; "  and  by  the  next  section,  the  will  is  to  speak  as  from  the  death 
tertator. 

:  "nDDey  and  Mr.  Or,  Law,  in  support  of  the  petition.  The  fund  belongs  to 
noDsl  representatives,  and  not  to  the  devisee.  By  the  contract  for  sale,  the 
parted  with  her  estate,  and  must,  constructively,  be  considered  a  trustee  of  the 
nr  the  purchaser,  and  the  latter  as  a  trustee  of  the  purchase-money  for  her ; 
.  Bri^  (1  Jac  &  600).  The  testatrix  became  entitled  to  the  purehase- 
^bot  had  no  beneficial  interest  in  tiie  estate  at  her  deat^.  The  statute  does 
plr,  icv,  by  the  sale,  the  devise  was  adeemed,  and  became  im^wrative.  The 

II  the  twenty-[5]-third  section  was  this :  before  this  act,  a  devise  was  frequently 
d  the  testator's  taking  a  new  limitation  of  the  property  to  himself,  and  thus 
■giog  the  nature  or  quaUty  of  the  estate  was  held  to  operate  as  a  revocation ; 
B^-wird  section  was  intended  to  prevent  this  effect,  and  not  to  abridge  the 
if  a  testator  of  dealing  as  he  pleased  with  his  property.  If  the  words  be  taken 
h  property  would  pass  to  the  devisee  in  a  case  in  which  the  testator,  after 
ud  conveying  to  the  purchaser,  took  a  mortgage  on  the  property  or  acquired 
Btcrest  therein. 

I  noRt  absord  consequences  would  follow  if  it  be  held  that  the  devisee  is 
h  tbe  equitable  estate  has  passed  to  the  purchaser,  and  would  descend  to  his 
twadd  be  strange  to  hold  tiut  it  passed  also  to  the  devisee  of  the  vendor.  If 
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tiie  devisees  take  uiything,  they  must  hold  in.  the  ssme  way  as  the  teststrix ;  ni,  u 
trustees  only  for  the  purchaser.  -  The  words  of  the  statute  will  be  satisfied  W  Itoldi^ 
that  the  legal  estate  passed  to  the  devisees  in  trust  ior  the  purchaser.  Th^  ■!« 
referred  to  Kndlys  v.  Shepherd  (cited  1  Jac.  &  VT.  4&9 ;  affirmed  in  the  Hoou  < 
Lords,  1  Sug.  y.  &  P.  291,  note  x  (10th  ed.))  as  deciding  that  devisee t^sneititi 
contracted  to  be  sold,  was  not  entitled  to  the  purchase-money  benefidally. 

Mr.  Femberton  and  Mr.  Dixon,  for  the  devisees.  Before  t^is  statute,  &  oontaHl 
to  sell  revoked  the  devise  in  equity,  but  not  at  law.  The  Le^lature  his  now  i 
fered  and  expressly  declared  the  ccmtnuy,  and  declares  that  nothing  but  a  tmoA 
under  the  Act  shall  prevent  the  <q>eration  of  the  inll  on  a  deWsed  estst^  or,  n 
estate  and  Merest,  in  such  real  estate  as  the  testator  may,  at  his  deotii,  have  po« 
to  dispose  of  by  will.  [6]  The  consequence  is,  that  botit  the  le^  and  eqmtii 
interest  passed  in  the  same  way  as  if  the  testatrix  had  expressly  devised  them.  T 
lien  on  the  estate  for  the  unpaid  purchase-money,  which  was  a  beneficial  vUerat 
the  estate  which  the  testatrix  had  the  power  of  devising  at  the  time  (tf  her  dM 
therefore  passed  to  the  devisees,  who  can  only  be  compelled  to  part  with  Uie  k 
estate,  upon  payment  to  them  of  the  unpaid  purchaae-money.  There  can  be 
ademption  white  there  is  an  interest  on ' which  the  will  can  operate;  KuoUpv.Skqk 
depended  on  the  particular  terms  of  the  devise. 

Mr.  J.  H.-  Law,  for  another  party. 

Mr.  Tioney,  in  reply,  referred  to  Arnold  v.  Anwld  (I  R  G.  C.  401^  and  in  « 
ported  case  of  Ourre  v,  Bowyer^l) 

23.  The  Master  of  the  Bolls  [Lord  Langdale]  (after  stating  the  cina 
stances  of  the  case)  said  i  The  Petiti<mers,  who  are  <ne  I^dil  repre{7}wtstini 
the  testatrix,  now  apply  to  have  the  residue  of  the  fund  trausfeired  to  than.  H 
allege  that  by  the  contract^  the  testatrix  in  equity  revoked  or  aunulled  the  deriie 
that  she  ces^ed  in  equity  to  have  any  interest  in  the  property  sold,  and  Uiat 
purchase-money  due  to  her  became  a  part  of  her  personal  estate,  and  was  sndi  it 
time  of  her  death. 

On  the  other'  hand,  the  devisees,  stating,  as  the  fact  is,  that  the  provistcnu  ai 
Act  for  ^e  amendment  of  the  laws  with  respect  to  wills,  are  applicaUe  to 
will  and  codicils  of  the  testatrix,  in  consequence  of  the  last  oodicu  being  execs 
in  the  month  of  June  1838,  insist^  that  according  to  the  provisions  of  that  Ad, 
will  is  not  revoked : — that,  in  fact»  an  interest  which  would  carry  with  it  the  poitki 
money  remained  in  Ae  testatrix,  and  make  that  the  subject  of  the  devise. 

By  the  Act^  the  will  speaks  from  the  death  <rf  tiie  testatcv,  asd  all  jaopoty  wU 
a  testator  possesses  at  the  time  of  his  death  passes  by  the  will ;  and  mxxwia,  ^ 
are  express  enactments,  that  no  will  shall  be  revoked  any  presumption  of  inteal 
on  the  ground  of  an  alteration  in  circumstances,  or  otherwise  than  as  in  the  < 
mentiouM,  or  by  another  will  or  codicil,  or  some  writing  declaring  an  iateodoiL 
revoke  the  same. 


(1)  Curre  0.  Bowyer... 

(Reported  on  other  points,  3  Swan.  357,  and  3  Ilfad.  456.) 

A.  contracted  to  sell  an  •  estate ;  the  contract  was  valid  at  his  death,  bat  1^ 
chaser  iMt  his  right  to  a  specific  perfonnano^  by  subsequent  laikes.   Hdd,  dm* 
estate  belonged  to  the  next  of  kin,  and  not  to  the  har  at  law. 


This  case  was  thus  stated  by  Mr.  Tinney,  who  had  been  counsel  in  the 
A  party  entered  into  a  contract  for  the  sale  of  a  real  estate,  and  afterwards  died 
it  had  been  completed.    After  the  lapse  of  many  years,  the  purchaser  filed  a  Id 
speciiic  performance.    This  was  resisted  on  the  ground  that .  the  oontnu^  bad 
improvident,  and  had  been  obtained  at  an  under-value,  and  by  undue  infloeiwe. 
John  Leach,  however,  held  that  the  contract  was  binding  at  the  death  of  die  n 
but  that  by  the  lapse  of  time,  and  by  his  laekea^  the  purohaser  had  lost  his 
have  a  specific  performance,  and  that  the  estate  belonged  to  the  next  of  ^ 
to  the  heir  at  law. 
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The  testatrix  entered  into  a  contract,  by  which  she  agreed  to  alienate  her  whole 
itamt  in  the  estate ;  but  she  did  not,  in  any  of  the  ways  pointed  out  by  the  Act, 
mkt  the  will  and  codicils  ;  and  because  she  has  not  done  so,  the  argument  is,  that 
be  ponduse-money,  as  representing  the  estate,  passed  by  the  devise but  revocation, 
1  tne  aiaDDer  directed  by  the  Act,  is  not  [8]  the  only  mode  in  which  a  will  may  be 
ndend  inoperative. 

If  ilie  had  oonveyed  the  estate,  and  thereby  completed  the  alienation,  the  will 
sold  have  had  no  operation  upon  it,  or  upon  the  purchase-money ;  and  it  was 
nanarily  admitted,  that  the  wUI  oould  not,  by  the  devise  of  t^e  land,  have  any 
pnUon  upon  that  part  of  the  purchase-money,  which  was  actually  paid  to  tiie 
iMatrix  in  her  lifetime. 

Tbe  question,  whether  the  devisees  can  have  any  interest  in  that  part  of  the 
Bohase-money  which  was  unpaid,  depends  on  the  rights  and  interests  of  the  tes ta- 
il St  the  time  of  her  death.  8he  had  contracted  to  sell  her  beneficial  interest, 
teqnity  she  had  alienated  the  land,  and  instead  of  her  beneficial  interest  in  the. land, 
t  hid  acquired  a  title  to  the  purchase-money.  What  was  really  hers  in  right  and 
mty  was,  not  the  land  but  liie  money,  of  which  alone  she  had:  a  right  to  dis- 
ss ;  and  though  she  had  a  Hen  u^n  the  land  and  mi^ht  have .  reused  to  convey 
I  the  mone^  was  paid,  yet  that  hen  was  a  mere  secuhly,  in  or  to  which  she  had 
<ri^t  or  interest,  except  for  the  purpose  of  enabling  her  to  obtain  the  payment 
tike  mowy.  The  beneficial  ioterest  in  the  land  which  she  had  devised  was  not  at  her 
noataon ;  but'  was,  by  her  act,  wholly  vested  in  another,  at  the  time  of  her  death ; 
B  the  case  is  dearly  distinguishable  mnu  cases,  in  which  testators,  notwidistanding 
treyances  made  after  the  dates  of  their  wills,  have  retained  estates  or  interests  in 
1  property  which  remain  subject  to  their  disposition. 

Bei^  of  o^nion,  that  by  the  contract,  the  testatrix  must,  in  this  Court,  be 
ined  to  have  alienated  the  whole  of  her  beneficial  interest  in  the  estate : — that  at 
I  the  time  of  her  death,  she  had  no  beneficial  interest  in  the  land  at  her  disposition, 
1  that  the  will  only  passes  that  which  was  at  her  disposition,  I  am  of  opinion,  that 
I  devisees  of  the  land  have  no  interest  in  the  purchase-money,  and  that  the  prayer 
tUs  petition  must  be  granted.  (Notb. — See  1  Jarman  on  Wills,  146 ;  1  Sugden's 
Idon  (10th  ed.),  301 ;  and  H.  Sugden  on  Wills.  53.) 

[8]  Langton  v.  HomON.   Dee,  7,  30,  1841 ;  Jan.  14,  15,  Aprii  18,  1843. 

[&  a  11  L.  J.  Ch.  333 ;  6  Jnr.  357,  594.] 

I U  sale  of  a  whaler,  then  absent  on  a  fishing  adventure,  together  with  all  masts, 
kx,  boats,  oars,  and  appurtenances.  Held,  not  to  pass  the  cargo  of  oil,  &c.,  acquired 
InriDg  the  adventure. 

id  nle  of  a  8hi|^  tiion^  abeoiute  in  its  terms,  may,  notwithstanding  the  Ship 
Registry  Acts,  be,  in  equity,  held  a  mortgage,  if  such  appears  to  have  bran  tbe  real 
Btention  of  .l^e  parties. 

WH'^agee  out  of  possession  of  a  whaler  is  not  entitled,  as  against  the  mortgagor 
this  assignee  of  the  cargo,  to  an  allowance  for  the  use  of  the  ihipi 

In  the  begiDDing  of  the  year  1837  the  Defendant  Mr.  Birnie,  trading  under  the 
I  <A  Alexander  Bimie  &  Co.,  was  considerably  indebted  to  the  Defendant  Mr. 
Mod.  The  debt  was  secured  by  acceptances  of  Birnie  which  were  then  running, 
i^Biniie,  having  occasion  for  further  advances,  requested  Horton  to  afford  him 
■sr  aeoommodation. 

mX  that  tune  Krnie  was  the  owner  of  a  moiety  of  the  ship  "Ann  "  and  stores,  which 
yken  on  a  whaling  adventure  in  the  South  Seas,  and  with  a  view  to  the  further 
pmndstiMi  which  Birnie  required,  he  addressed  to  Horton  a  letter,  which  was  in 
to  words:— 

["Loudon,  37th  January  1837. — ^Dear  — ^From  the  difficulty  at  present  existmg 
Bumey  marfcet^  I  am  desirous  <d  making  the  fol-[10]-lowing  arrangement  wit£ 
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yon :  to  grant  yonabilt  of  sale  of  the  moiety  I  h<ddof  the  ship  "Ann  "and  item,] 
depoBit  with  you  a  policy  of  insurance  for  £3000  effected  in  the  Marine  Inn 
Company  on  that  vessel,  and  to  value  on  you  in  bills,  to  the  extent  of  £4200, 
bills  I  engage  to  provide  for  when  at  maturity,  and  I  |vopoae  to  pay,  out  trf  As  I 
drawn  on  you,  my  acceptances  foUiug  due  as  under : — 

£1230   7   6  due  let  of  February. 
490   7   0  6th. 
496   S   0       ISth  of  March. 

Your  further  putting  me  in  funds  fw  £650  as  soon  as  yon  may  be  able  to  do,  i 

the  Ist  of  March,"  &c. 

The  proposal  made  by  this  letter  was  aoceded  to  by  Mr.  Horton,  and 
fonndation  of  the  transaction,  liie  effect  of  which  was  the  subject  (tf  contert  ii  I 

cause.    Mr.  Horton  accepted  four  bills  of  exchange,  which  were  drawn  npoaj 
by  Bimie  for  several  sums  amounting  in  the  whole  to  £4200,  and  which  wtrt  i 
payable  at  three  and  four  months.    Mr.  Bimie  executed  a  bill  of  sale,  dated  the ! 
of  January  1837,  whereby  it  was  purported,  that  in  oonsiddration  of  £4200  pi ' 
Horton  to  Bimie,  he,  Bimie,  granted  and  sold  to  Horton,  his  thirty-two 
fourth  parts  of  the  ship    Ann,'  then  on  a  vojrage  to  the  Southern  Whale  F 
tc^ther  with  thirty-two  sixty-fourth  parts  of  all  and  singular  the  masts,  ssil 
yards,  anchors,  cables,  ropes,  cords,  guns,  gunpowder,  ammunition,  small  arms,  < 
apparel,  boat^  oars,  and  appurUiumces  whubsoever  to  the  ship  belonging,  or  in ; 
ajmertaining  to  hxAA  the  same  to  Horton,  hie  executors,  aaminiateaton,  and 
to  nis  and  t^eir  own  nse,  and  as  his  and  their  own  proper  goods  and  c' 
ever.   He  covenanted  for  further  assurance.   Bimie  at  uie  same  time  de| 

Eolicy  of  assurance  with  Horton,  who,  on  [11]  the  1st  of  Vebrvmry  1837, 
ill  of  sale  to  be  duly  registered  at  the  Custom  House. 
The  four  bills  were  not  paid  when  they  came  to  maturity,  but  were  renewed^ 
several  times,  the  stamps,  interest,  and  commission  being  charged  to  Bimie. 

On  the  occasion  of  the  last  renewal,  Horton  became  the  drawer  and  Bit 
acceptor  of  the  bills.  In  June  1838  Bimie  became  insolvent,  uid  he  neither ; 
substituted  bills  nor  provided  funds  for  their  payment. 

Down  to  his  insolvency  Birnie  acted  as  the  owner  ot  Uie  ship,  and  he, 
knowledge  of  Horton,  made  payments  on  behalf  of  the  seamen,  and  for 
the  insurance  on  the  ship. 

After  the  insolvency  Horton  claimed  to  be  the  absolute  owner.    On  tJie 
June  1838  he  wrote  to  the  captain  stating  that  he  had  become  the  owner,  an 
that  time  continued  to  make  the  different  payments  on  behalf  of  the  ahip^  taiA ! 
insurance,  and,  in  short,  acted  as  the  absolute  owner. 

In  July  1839  Bimie  assigned  the  same  half  of  the  ship,  and  also  of  the* 
cargo  to  the  Plaintifis  for  securing  £3000,  and  they  immediately  ff^ve  notice  i 
De»odant.    The  Plaintiffs  tendered  their  mort^;age  at  the  Custom  House  for 
tion,  but  the  comptroller  refused  to  register  it,  on  the  ground  that  the 
Horton  appeared  on  the  register  to  be  the  absolute  owner  of  the  ship. 

The  sDi^  having  arrived  in  L<»idon  on  the  9th  of  July  1839,  the 
took  possession  of  it  and  of  the  cargo,  and  he  afterwards  sold  them,  and  r 
produce. 

[12]  The  Plaintifb,  alleging  that  tAe  bill  of  sale  of  the  27th  of  Jani 
though  absolute  in  f<»rm,  was  intended  to  operate  only  by  way  of  morteiwa,  or  i 
for  payment  of  the  bills  which  had  been  accepted  by  Mr.  Horton,  ana  t£at  tk 
sale  comprised  only  Biraie's  moiety  of  the  ship,  tackle,  and  appurtenanoes,  and  i 
give  to  Mr.  Horton  any  interest  whatever  in  the  cargo,  61ed  this  bill  agaiiwt  ] 
and  Bimie,  whereby  they  prayed  for  an  account  of  the  cargo  brought  home ' 
ship  *'  Ann,"  and  of  the  monies  received  in  respect  thereof  by  the  D^endant  " 
ana  that  Horton  might  be  decreed  to  pay  to  the  Plaintiffs,  as  trustees  w 
indenture  of  July  1839  executed  by  the  Defendant  Bimie,  a  moiety  of  the 
of  such  monies,  after  deducting  a  due  proportion  of  payments  nude  by 
account  of  the  master  and  crew  of  the  shi^  and  of  the  insaranoes ;  and 
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bB«d  to  (Mirer  iip  to  the  FlaintiffB  any  part  or  the  moiety  of  the  cargo  which 
nt  nwin  Qnwla ;  and  that  an  account  might  be  taken  of  the  money  dae  to 
Eton  on  mortgage  of  the  moiety  of  the  ship,  and  for  other  relief, 
f  Tie  Defendant  Horton  by  hie  answer  stated  that  a  sale  was  intended,  but  that 
^Ifr.  Siak  prorided  cash  to  meet  the  aooeptanees  for  X4200,  he  should  be  entitled 
[hn  I  ntruufer  of  his  moiety  of  the  ship ;  and  on  the  other  hand,  that  if  Bimie 
Wi}Mto]V(mde  cash  to  meet  the  aooej^nces  when  the  same  became  due,  Hor- 
;  mi  to  beeome  absolutely  entitled  to  Birme's  moiety  of  the  ship^  tackle,  and 
ntfflianees,  including  therein  Birnie's  moiety  of  the  cargo  of  the  ship ;  and  he  also 
ed  "that  though  he  consented  that  the  said  bills  should,  from  time  to  time,  be 
mi,  yet  be  bo  consented  on  the  express  understanding  and  condition  with  Bimie, 
if  ^roifl  should  fail  to  provide  funds  to  meet  the  said  renewed  bills  respectively, 
i  they  [in  ultimately  became  due,  he  should  not  be  entitled  to  a  retransfer  of 
KsAj  d  the  ship  called  the  "Ann."  And  he  submitted,  and  humbly  insisted  that 
iKrnie  failing  to  provide  such  funds  as  aforesaid,  he  lost  all  right  or  title  to  call 
the  Defendant  to  retransfer  the  said  moiety." 

lure  was  some  parol  evidence  entered  into  as  to  the  intention  of  Bimie  and 
n  vhen  they  entered  into  the  arrangement  of  the  27th  of  January  1837;  but 
I  it  ii  ihA  necessaiT  to  stat^  as  the  Courts  as  will  be  seen  in  the  judgment, 
kited,  from  the  whole  of  the  circumstances,  that  a  mortgage  and  not  a  sue  was 
Ided  hy  the  parties. 

he  amouDt  of  the  debt  due  from  Birnie  to  Horton,  was  admitted  to  exceed  the 
I  of  the  half  of  the  ship  and  appurtenances,  exclusive  of  the  cargo. 
Ir.  Pemberton  and  Mr.  C.  Hall,  for  the  Plaintiffs.  The  letter  of  the  27th  of 
iry  1837,  the  evidence  in  the  cause,  and  the  conduct  of  the  parties  throughout 
kiiuaction,  shew  that  the  ship  was  conveyed  to  Horton  by  way  of  mortgage  to 
i  the  payment  of  the  bills,  ana  not  by  way  of  sale.  Why  should  Bimie  engage, 
>did  by  that  letter,  to  provide  for  the  bills  when  at  maturity,  if  the  transaction 
a  sale  1  Why  should  he  pay  the  seamen,  keep  up  the  policy,  and  incur  the 
M  of  renewing  the  bills,  if  the  ship  were  the  property  of  Hortoni  The  whole 
bt  of  the  parties,  until  after  the  insolvency  of  Bimie,  is  consistent  with  the 
see  of  mortgage,  but  quite  inconsistent  with  a  sale. 

ke  tsll  of  sale  to  Horton  did  not  profess  to  pass  the  cargo  acquired  or  to  be 
bd.  The  words  "  all  [14]  masts,  &c.,  and  appurtenances  "  are  insufficient  for 
IhTpoee,  and  the  expression  "appurtenances,"  must  be  constmed  with  reference 
I  other  words  with  which  it  is  associated,  and  which  relate  to  the  equipment 
Again,  cat^o  acquired  by  a  ship,  will  not  pass  as  incidental  to  a  alup ;  it  is 
)»  might  which  is  the  mere  rent  for  the  use  of  the  ship,  but  is  the  result  of  a 
{ speculation  of  the  owner.  A  test  of  Horton's  being  absolute  owner  is  this, 
iHable  for  the  expenses  of  the  undertaking!  Would  he  have  been  personallr 
If  ^e  speculation  had  been  a  losing  one  1  he  clearly  entered  into  no  suoh 
bn.  At  all  events,  the  I^efendant,  as  mortgagee,  can  onl^  be  entitled  to  t^e 
[of  the  ship  from  iJie  time  he  took  possession,  which  was  in  July  1839. 
I  Plaintiffs  have  an  assignment  of  the  freight  and  are  entitled  thereto,  and  the 
tttistry  Acts  do  not  affect  the  question,  for  freight  and  it  forHori  cargo  is 
wb  qnite  independently  of  the  ship,  Douglas  v.  Btissell  (4  Sim.  524),  and  is  not 
TO  Registry  Acts,  Davenport  v.  WMtmore  (2  Myl.  &  Or.  177).  The  policy  of 
I  was  to  prevent  foreigners  having  an  interest  iu  British  ships.    The  Act  is 

?oaly;  ffeiUh  v.  Hvhhard  (A  East,  110),  Underwood  v.  MiUer  (1  Taunt.  387); 
oon-F^;iBtration  of  the  Plaintiffs'  mortga^,  is  the  consequence  of  tfao 
tats  not  accurately  stating  the  effect  of  their  bill  of  sate  on  the  registry. 
0.  Tomer,  Mr.  J.  Busseu,  and  Mr.  E.  R.  Adams,  for  the  Defendant  Horton, 
led  that  the  transaolaon  was  one  of  conditional  sale,  and  not  of  mortage ; 
iy.  &nenM  (2  Ball  &  B.  275),  TaOwgh  v.  E<Min  (2  B.  P.  G.  265),  [16]  Sevier 
ttf  (19  Ves.  413),  and  Perry  v.  Meddowcroft  (4  Beavan,  197).  That  the  subse- 
Ireamstances  were  quite  consistent  with  this  view  of  the  case,  and  that  upon 
bate  bilure  of  Birnie  to  provide  funds,  the  ship,  &c.,  became  the  absolute 
r  of  the  Defendant  That  this  Court  would  not  relieve  against  the  strict 
■Doe  of  the  condition,  Davis  v.  Thcmas  (1  K.  &  M.  506). 

n.— 16 
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Secondly,  that  the  oil  and  other  cargo  passed  by  the  asngnment^  as  one  of 
"  appurtenances " ;  *'Tht  Dmdee "  (1  Hazard,  121) ;  QaU  v.  Lamine  <6  R  &  C.  IK), 
where  it  was  held,  that  whatever  is  on  board  a  ship  for  the  object  of  the  voyage  laj 
adventure  on  which  she  is  engaged,  belonging  to  the  owner,  oonatitutes  a  put  of  tb 
ship  and  her  "  ajipur/numoM  within  the  meaning  of  the  63  G.  2^  &  1S9;  «i4> 
independency  of  which,  it  would  pass  to  the  le^  owner  of  the  ahip^  as  in^dcil 
thereto,  in  the  same  way  as  accruing  freight  would ;  Morriam  t.  ParwM  (2  Ttoota^ 
407),  Com  v.  Daandson  (6  M.  &  S.  79,  and  2  Bro.  &  K  379;  but  see  Stephenson  v.  Don 
3  Beavan,  343).  That  even  a  mortgagee  tiddng  possession  before  the  condonoQ 
the  voyage  was  entitled  to  accruing  freight;  Dean  v.  M*Ohie  (4  Bing.  45),  KenmS 
Bishop  (2  Cr.  &  Jer.  $29) ;  and  here  the  Defendant  must  be  considered  in 
from  the  date  of  his  letter  to  the  captain. 

Thirdly,  that  the  roffiatry  was  conclusive  evidence  of  the  own«Bhip;  Ex  ^ 
YaUop  (15  Yes.  60);  and  that,  on  principles  of  public  policy,  the  Court  could 
give  relief  against  the  evidence  of  the  registry;  Mestaer  v.  (?»Usn7M|(ll  Yea  6l 
fl6]  SpeUt  V.  Leehmere  (13  Yes.  bmYThm^sm,  v.  Leake  (1  Mad.  39),  BaOa^ 
Smyth  (3  Mad.  110 ;  and  see  Slater  t.  WiUis,  1  Beavan,  354). 

They  also  argued  that  the  claim  in  this  suit)  was  a  matter  for  Uie  deeisioo  el 
Court  of  law ;  and  that  the  Plaintiffs,  who  were  mere  assi^ees  of  a  l^j^  right,  * 
not  sustain  a  suit  in  equity,  unless  they  shewed  that  their  assignor  would  not 
his  name  to  proceedings  at  law ;  Hammmd  v.  Messenger  (9  Sim.  327). 

Mr.  Bolt,  for  the  Defendant  Bimie,  supported  the  Plaintiff's  case. 

Mr.  Pemberton,  in  reply. 

April  18.  The  Master  of  the  Bolls  [Lord  Langdale].  As  it  is  admitted  tl 
the  debt  due  from  Bimie  to  Horton  exceeds  the  whole  value  of  Birnie's  moiety  of 
ship  and  appurtenances,  exclusively  of  the  careo,  it  is  clear  that  if  there  were 
question  as  to  the  cargo,  it  would  be  immateriaTto  either  party  wheUier  the  tran. 
tion  ought  to  be  deemed  a  sale  or  mortga^  because,  in  eitner  case,  Horton  wodd 
entitled  to  the  whole  value  of  Birnie's  moiety  of  the  ship  and  appartenances. 

I  have,  however,  thought  it  right  to  consider  what  was  uie  intmtiGn  of 
parties,  and  the  nature  of  the  contract  between  them  independently  of  the  xam 
effect  of  the  bill  of  sale. 

From  the  claims  which  they  respeotively  make,  it  is  plain  that  the  bill  of  sale 
not  constitute,  or  is  not  [171  evidence  of  the  whole  contract  which  subsisted  beti 
them.    Even  the  case  of  Mr.  Horton  requires  him  to  go  out  of  the  bill  of  ssli^j 
support  his  proposition  that  the  sale  was  conditional ;  and  on  considering  the 
tions  which  took  place  between  Mr.  Bimie  and  Mr.  Horton,  from  the  date  of 
letter  the  27th  day  of  January  1837  until  the  time  when  Birnie's  eml 
became  fully  known,  I  have  no  doubt  the  tnuwaotion  was  intended  to  be,  and  was] 
both  parties  understood  to  be,  a  security  or  mortgage,  and  not  otherwise  a 
absolute  or  conditional.   If,  as  Horton  sars,  the  ship  was  intended  to  be  Horf 
unless  Bimie  provided  cash  for  the  bills  when  at  maturity,  and  if  cash  was  not  I 
provided  for  them,  then,  according  to  his  case,  the  moiety  would  have  bei 
absolutely  his,  on  the  Inlls  becoming  due  and  not  being  paid ;  but  no  such  claim 
then  made  by  Horton.  Birnie  wanted  cash  to  take  up  the  bills,  and  he  obtained  i 
upon  renewed  acceptances  granted  by  Horton  himself.    In  one  view  of  this 
mi^ht  be  considered,  that  Birnie  having  provided  cash,  though  with  Ho 
assistance,  had  performed  the  alleged  condition,  and  so  was  entitled  to  a  retransfo'  < 
moiety  of  the  ship,  and  that  the  bill  of  sale  was  continued,  or  a  retransfer  not  < 
for,  in  order  that  there  might  be  security  for  the  payment  of  the  renewed  acoepti 
but  there  is  no  evidence  of  any  new  agreement,  and  Birnie  was  from  time  to 
charged  with  commission,  with  stamps,  and  with  the  expense  of  renewals 
insurance  was  continued  in  his  name,  and  he  made  payments  and  allowanoM  i 
families  of  the  sailors.   All  these  acts  are  consistent  with  his  being  owner,  aolm 
a  mortgage,  or  security,  but  wholly  inconsistent  with  the  notion  of  Horton  ai 
become  the  owner  by  breach  of  condition ;  and  having  regard  to  them,  and  the  i 
evidence  in  the  cause,  I  am  of  opinion  that  this  vu  intended  and  [183 
to  be,  not  a  sale  absolute  or  conditional,  otherwise  than  as  a  sale  for  the  purp 
mortgage  or  security  is  to  be  considered  as  a  conditional  sale ;  and  even  if  the : 
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RttoD  vera  to  be  considered  as  a  ccQditional  sale  in  the  sense  that  the  ship  might  be 
edeamed  oa\j  in  a  limited  time  and  by  the  performance  of  a  particular  condition,  I 
niine  to  thuli,  that  by  the  transaction  which  subsequently  took  place  between  the 
ir^  tiM  eonditioD  ought  to  be  considered  as  waived,  and  that  Bimie  was  entitled 
iredwm  on  payment  of  what  was  due  on  the  bills. 

But  it  was  argued,  that  whatever  might  be  the  intention  of  the  parties,  the  tranth 
itioB  most,  under  the  Ship  Begistry  Acts,  be  deemed  to  be  an  absolute  sale  entitling 
[ntm  to  ^e  property  as  purchaser,  notwithstanding  any  oontract  of  his  to  permit 
frak  to  redeem,  and  that  this  Court  ought  not  to  interfere  in  such  a  case  as  this, 
K  indeed  in  any  case,  however  fraudulent. 

,The  statute  of  the  3  &  4  W.  4,  c.  55,  ss.  35,  42,  43,  provides,  that  the  bill  of  sale 
1  ship  or  any  shfure  thereof,  after  the  particulars  hare  been  entered  in  the  book  of 
pstry,  shall  be  valid  and  effectual  to  pass  the  property  thereby  intended  to  be 
Hnfsrred,  against  every  person  and  to  all  intents  and  purposes,  except  subsequent 
irchaaers  and  mortgagees,  who  shall  first  procure  an  indorsement  to  be  made  on  the 
itifieate,  as  in  the  Act  mentioned ;  and  further  provides,  that  in  the  case  of 
wtgiges,  the  ooUeotor  and  comptroller  of  the  port  where  the  ship  is  registered, 
iS,  in  the  entry  in  the  book  of  registry,  and  also  on  the  certificate  of  remstiy, 
pren  that  the  transfer  was  made  only  as  security  or  by  way  of  mortgage ;  and  that 
ineh  eases,  and  except  for  certain  purposes,  the  mortgagor  and  the  mortgagee  shall 
deemed  to  be  the  owner  of  the  ship,  [19]  and  that  the  rights  of  the  mortgagee  are 
t  to  be  affected  by  the  bankruptcy  oi  the  mortgagor,  notwithstanding  his  reputed 
vership. 

When  the  transfer  is  not  expressed  to  be  by  way  of  mortgage  and  security,  the 
itection,  which  the  Act  intended  to  afford  to  the  mortgagee  a^inst  the  creditors 
I  bankrupt  shipowner,  is  not  obtained,  and  the  vendee,  appeanng  on  the  registry 

be  owner,  may  be  subject  to  all  the  liabilities  which  belong  to  him  in  that 
meter ;  but  it  may,  I  think,  well  be  doubted,  whether,  under  the  provisions  of  the 
it  there  can  be  any  valid  morteage,  in  any  case,  in  which  the  parties  do  not  secure 
themselves  the  protection  which  the  statute  gives  by  the  mode  of  proceeding  which 
Iwrein  directed.  I  do  not,  however,  think  that  the  ciroumstanoes  of  this  case  make 
leeessary  for  me  to  express  any  opinion  on  the  subject. 

M I  have  already  stated,  the  only  question  which  is  to  be  decided  with  a  view  to 
I  nKef  prayed,  is,  whether  Mr.  Horton  has  any  interest  in  the  cargo. 
The  Inll  of  sale  purported  to  grant  the  moiety  of  the  ship  masts,  sails,  tackle, 
jvel,  boats,  oars,  and  appurtenances. 

It  is  admitted,  that  independently  of  special  contract,  the  sale  or  mortgage  of  a 
pwill  carry  freight  accruing  due  at  the  time  of  the  sale,  or  after  possession  is  taken 
s  mortgagee.  And  upon  the  hypothesis  of  sale  it  is  argued,  that  by  the  word 
Ipurteaanees,"  all  stores  would  pass,  and  that  the  ship  and  stores  having  become 
'property  of  Horton,  he  became  entitled  to  the  subsequently  acquired  cargo.  It 
nd,  that  in  the  voyages  or  adventures  of  whale  ship^  the  cargo  [201  constitutes 
whole  earnings  of  the  ship;  that  such  earnings  are  incident  to  the  ship  as  much 
bight,  and  that  no  distinction  can  be  made  between  subsequently  acquired  cargo 
tsoWiuently  earned  freight. 

The  case  upon  the  ship  "Dundee,"  upon  which  we  have  judgments  by  Lord 
>reU  (1  Hagg.  109,  126)  and  by  Lord  Tenterden  (5  B.  &  C.  162),  has  only  gone  to 
^extent  of  establishing,  that  under  the  Act  53  G.  3,  c.  159,  in  the  expression,  "the 
^tnd  her  appurtenances,"  the  word  "appurtenances"  must  be  construed  to  extend 

Eything  belonging  to  the  owners,  which  is  on  board  a  ship,  for  the  accomplishment 
t  object  of  the  voyage  and  adventure  on  which  she  is  en^ged.  But  the  cargo  is 
If  the  object  and  purpose  of  the  adventure,  not  something  provided  as  a  means 
Itiie  attainment  of  the  object.  I  cannot  construe  the  cargo  as  something  appur- 
Int  to  the  ship,  although  it  is  that  which  the  ship  carries,  and  for  the  attainment 
Hueh  the  ship  and  its  appurtenance  were  provided.  And  I  cannot  consider  cargo 
■is  kind  as  ireight  incident  to  the  employment  of  the  ship,  and  as  necessarily 
pig  by  the  trsnuer  on  sale. 

vra^t  is  the  reward  which  the  law  gives  for  carrying  goods.  It  arises  upon  a 
bbtet  for  the  conveyance  of  merchandize,  which  is  said  to  be  in  its  nature  an  entire 
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conbraot^  so  that,  as  a  general  rule  subject  to  some  exceptions  and  to  speeial  igm- 
ments,  until  the  contract  is  completed  by  the  delivery  of  the  goods  at  the  pliGe  i 
destination,  nothing  can  be  demanded  for  the  freight.    When  a  ship  at  ses  is  ad 
the  seller  is  subject  to  an  obligation,  as  well  as  entitled  to  a  profit,  m  respect  of  thi 
freight  accruing  due.    And  the  duty  and  the  prc^t        may  well  be  held  to  pM 
together  with  the  ship,  by  means  of  which  the  auti^  is  to  be  performed,  and  the  pnl 
to  oe  acquired.   Nevertheless,  the  tide  to  the  freight  and  Uie  title  to  ths  dup 
often  separate,  and  the  argument  founded  on  analogy  to  the  case  of  freight  does 
rest  on  a  sure  foundation. 

The  cargo  of  a  whale  ship  is  an  acquisition,  from  time  to  time,  made  by  A 
employment  of  the  ship  and  of  the  crew ;  but  there  is  nothing  in  the  nature  of 
contract  for  the  conveyance  of  merchandize ;  the  employment  of  the  ship  ta 
governed  by  a  contract  with  other  persons,  but  subject  to  toe  directions  of  the  o 
who  may  be  under  no  obligations  to  com^Jete  the  voyage,  or  to  continue  the  emph 
ment  of  the  ship,  any  longer  than  suite  their  own  convenience  or  interests.  Suppori 
that,  at  the  time  of  sale,  the  ship  is  engaged  on  her  adventure,  such,  if  any,  psrt< 
the  cargo  as  is  then  acquired  is  alreadv  the  property  of  the  owners,  and  if  in  tend 
to  be  sdd,  ought  to  be  expressly  named  or  described  in  the  transfer ;  and  as  to  « 
parts  of  tiie  cargo  as  may  be  aitenmds  aoijnired,  it  ia  aoqnired  under  the  directia 
and  by  means  of  liabilities  of  the  ownws,  which,  as  it  appears  to  me,  do  not  neceeaii 
enure  to  the  benefit  of  the  purchaser,  without  an  express  stipulation  for  the  purpm 
Between  the  inconveniences  of  determining,  in  the  absence  of  express  contract,  vh 
may  be  due  to  the  purchaser  for  the  employment  of  the  ship,  in  acquiring  a  carp 
the  seller  after  the  sale,  and  the  inconvenience  of  ^ving  to  the  purcfaaser,  under 
description  of  the  ship,  the  uncertain  cargo  acquired  at  the  time  of  the  sale,  a 
which  may  afterwards  be  acquired,  I  incline  to  think  that  the  first  is  the  least ;  \ 
independently  of  that,  it  does  not  appear  to  me  that  the  cargo  of  a  ship,  or  that  wh 
it  carries,  can  [22]  be  considered  as  part  of,  or  as  an  incident  to  the  ship  itself. 

I  am  therefore  of  opinion,  that  it  does  not  pass  by  an  assignment  of  the  ship  i 
its  appurtenances  without  any  specification  or  allusion  to  the  cargo.    And  that 
Plaintofis  are  entitled  to  the  account  which  they  ask  of  the  moiety  of  the  eaiga 

Mr.  Turner  asked  that  an  allowance  might  be  made  to  the  Defendant  for  the 
of  ^e  ship  during  the  whaling  expedition. 

Thc  Mabtbb  of  the  Bolls.  That  claim  would  depend  on  the  transactiai  bd 
a  sale.  I  am  of  opinion  that  it  was  a  mortgage.  If  it  oecomes  neoessary,  I  mot 
decide  it. 

[22]    CkwKSON  V.  Ekay.    Feb.  26,  March  3,  1842. 

[S.  C.  affirmed  on  appeal,  sub  nom.  Cookson  v.  CoclaoHy  12  CL  &  Fin.  121 ;  8  L  K 
1344  (with  note) ;  9  Jur.  499.] 

A  BUm  of  money  directed  to  be  invested  by  an  executrix  "in  land  or  some 
securities,"  for  the  benefit  of  one  for  life,  with  remainder  to  his  t^ildrm,  "bol 
failure  of  these,  to  A.  and  his  heirs  for  ever,"  and  which  had  not  been  inveile 
land,  held  to  have  been  originally  impressed  with  the  character  of  real  estate ;  * 
by  the  8ubsequ«it  dealing  therewith  by  the  parties  ben^cially  interested,  to  1 
acquired  t^e  quality  of  personalty. 

The  question  in  this  case  was,  whether  a  sum  of  money  ought,  in  equity,  ts 
considered  as  real  or  personal  estate  ;  in  other  words,  whetber  it  belonged  to  tiw* 
or  personal  representatives  of  Isaac  Cookson. 

The  testator  John  Cktokson  the  elder  by  his  will  dated  in  1774,  after  giviogta 
eldest  son  and  his  heirs  a  [23j  real  estate,  gave  his  residuary  real  and  personal 
to  his  wife ;  and  he  appointed  her  sole  executrix  "  with  the  tuition  and  ednealiM 
all  and  every  such  younger  children,  and  to  provide  for  them  with  regard  to  ' 
fortunes  as  they  might  deserve  and  merit." 

He  executed  another  testamentary  paper  which  was  as  follows  : — "  Instrndi 
or  advice  to  my  wife  with  regard  to  my  younger  children.   As  to  my  aon  Johiv 
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iBtads  for  the  law,  I  would  have  £260  per  annum  paid  him  vniU  a  mm  of  X10,000 
■I  ie  m  land  or  tome  other  Mcurdie^  which  is  to  be  invested  in  trustees  for  his 
u  to  die  interest  of  each  mon^  or  produce  of  such  lands  for  his  natural  life^ 
■d  if  he  mames  with  ^ur  consent  and  approbation  first  obtained  in  writing  and 
nt  otbo^'se,  that  he  make  snoh  settlement  on  such  wife  as  he  may  marry  as  you 
sd^  proper,  and  that  the  remainder  shall  go  to  such  child  or  children  he  may  have 
inully  b^otten ;  but  in  failure  of  these,  to  my  eldest  son  Isaac  and  his  hkra  for 
nr.  As  to  my  son  Thomas,  I  propose  that  he  should  have  the  same  sum,  but  with 
be  nme  limitations  as  my  son  John.  As  to  Joseph,  I  would  have  him  brought  up 
»  boainess,  and  to  give  the  amount  in  some  business  I  am  ooncemed,  in  the  like 
MDner,  to  prevent  its  bang  spent^  to  fix  the  like  £10,000  in  the  same  manner  above 
mtiwed,  &C. 

I  Id  1784  the  testator's  son  John  married  with  the  consent  of  the  widow;  and  by 
|i  settlement  made  on  his  marriage,  dated  in  February  1784,  to  which  the  widow 

ta  party,  after  reciting  his  fatlier'B  will,  John  Cookson  the  younger  covenanted 
he  woud  procure  the  £10,000  to  be  raised  out  of  the  assets  of  his  bthw,  and 
lid  to  tiie  trustees  of  the  settiement,  on  trust  that  they  should,  with  the  awrobation 
[  Mnuelf  and  wife  or  the  survivor  of  them,  testified  in  writing,  wKm  [241  so 
ta  tf  a  convenieni  purchase  could  be  ftnmd,  lay  out  the  £10,000  m  ^  purchase  oj  lands, 
the  omveyed  to  the  trustees,  to  the  use  of  John  Cookson  for  life,  with  remainder 
t  tnntees  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
{tended  wife  for  life  in  lieu  of  dower,  and  ajfter  her  decease,  "  to  the  use  of  such 
jild  or  children  as  the  said  John  Cookson  the  younger  might  have  lawfully  begotten, 
t  soeh  estate  and  in  such  manner  as  the  said  testamentary  paper  so  signed  by  the 
id  testator  John  Cookson,  in  its  true  construction,  directed,  with  such  limitation 
nras  in  the  said  testamentary  paper  was  mentioned."  The  settlement  oontained  a 
ivsr  for  t^e  trustees,  with  the  approbation  of  John  Cookson  the  younger  and  his 
tended  wife,  "  in  the  meantime  and  until  the  purchase  should  be  made,  or  in  case, 
r  tile  trae  ooostmction  of  the  will  and  testanwntarv  paper,  the  sum  of  £1(^000 
iriit  not  to  be  laid  out  or  invested  in  the  punAase  of  lands,"  to  invest  the  same  on 
wlic  or  private  seeurities ;  and  a  declaration,  that  the  interest  should  belong  to  the 
non  who  would  be  entitled  to  the  rent  of  the  land,  if  purchased,  by  "  virtue  of  the 
ttiement  and  the  testamentary  paper  so  made  by  the  testator  John  Cookson." 
John  Cookson  paid  the  sum  of  £10,000  pursuant  to  the  covenant  oontained  in  the 
(tlemeot,  and  £5000  part  thereof  was  lent  to  him  on  mortgage ;  and  by  the 
irtgage  deed,  dated  in  February  1785,  it  was  recited,  "  that  no  convenient  purchase 
d  yet  been  found  whereon  to  lay  out  and  invest  the  said  sum  of  £10,000."  The 
rther  sum  of  £1000  was  afterwards  lent  to  him  on  the  same  security. 
Id  1792  new  trustees  were  appointed,  and  the  trust  funds  were  transferred  to 
tm.  By  the  deed  of  appointment  the  mortgage  for  £6000  was  recited,  and 
kt  the  earn  of  £4000,  the  reudne  of  the  snm  of  £10,000  so  paid  by  John  Cookson, 
tbe  trustees  bad  been,  by  them,  laid  out  in  the  purchase  of  £5325,  19s.  Sd.  4  per 
It  uinaities  until  a  proper  purchase  of  messuages,  lands,  tenements,  and  heredita^ 
tats  oould  be  found,  whereon  to  invest  the  same,  upon  the  trusts  of  the  will  of  the 
U  John  Cookson,  the  testator,  and  of  the  settlement  made  previous  to  the  marriage 
tJohn  Cookson  the  younger."  The  new  trustees  were  to  hold  the  trust  property 
b  and  for  the  several  intents  and  purposes,  and  subject  to  the  several  provisoes  and 
pcements  mentioned,  expressed,  and  declared  of  and  concerning  the  sum  of  £10,000 
the  recited  indenture  of  settlement  of  the  23d  day  of  February  1784,  and  to  or 
tno  other  use,  intent,  or  purpose  whatsoever." 

i  There  was  no  child  of  the  marriaf|e.  John  Cookson  the  yonnger  died  without 
M  in  yeu*  1802,  and  there  being  no  child,  Isaac  Cookson  and  the  widow  of 
In  were  then  the  only  persons  interested  in  the  property. 

1  New  ^nstees  were  afterwards  appointed  by  Isaac  Cookson  and  Hannah  Jane,  the 
How  of  John  Cookson  the  younger,  by  a  deed  dated  in  July  1804.  The  deed 
jKted  the  will  and  codicil  of  John  the  fauier,  the  settlement  and  the  various  invest- 
fnts  <rf  parts  of  the  £10,000.  It  then  recited  as  follows  : — "  And  whereas  the  said 
jkn  Cookson  the  younger,  some  time  mo,  departed  this  life  without  leaving  lawful 
N,  by  reason  whereof  the  said  Isaac  Cookson,  or  his  representatives  will,  upon  the 
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death  of  the  said  Hannah  Jane  Cookson,  become  entitled  to  the  actual  receipt  of  tlw 
said  sum  of  £10,000  t/m^  moaies.    And  whereas  the  said  Charles  Wren  "  (who  nst 
f<mner  trustee)  "some  time  ago  departed  this  life,  leaving  the  said  Samuel  Cutdt' 
(his  co-trustee)  "  him  surviving.    And  whereas  the  said  Samuel  Castell  ^6]  bitk 
received  payment  of  the  said  two  several  sums  of  £5000  and  £1000  secured  « 
mort^;age  of  the  hereditaments  and  premises  hereinbefore  described  and  befon 
mentioned  and  reoited,  which  he  doth  hereby  acknowledge  and  decl&r^  and  doA 
now  admit  the  same  to  be  in  his  hands,  testified      his  sealing  and  delivering 
presents.    And  whereas  the  said  sum  of  £5325,  19s.  8d.  i  per  cuit.  annnitscs 
now  standing  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  ^> ' 
in  the  sole  name  of  him  the  said  Samuel  Castell.    And  whereas  the  said 
Jane  Cookson  and  Isaac  Ookson,  being  the  only  persons  at  the  time  of  the  ez< 
of  these  presents  interested  in  the  said  sum  of  £10,000  trust  monies,  have,  widi 
concurrence  and  approbation  of  the  said  Samuel  Castell,  testified  as  i^oresaid, 
and  determined  to  nominate  and  appoint  two  other  persons,  to  act  in  conjn 
with  the  said  Samuel  Castell  in  the  several  trusts  now  remaining  unexecuted 
capable  of  taking  efleot,  relative  to  the  said  sum  of  £10,000,  which  are  in  and  by 
said  hereinb^ore  recited  indenture  of  setdement  of  the  23d  of  Fetmutry  1 
mentioned,  expressed,  and  declared  oi  and  concerning  the  same ;  and  they  the 
Hannah  June  Cookson  and  Isaac  Cookson  have  in  consequence  requested   two  i 
persons  "to  accept  the  same  trusts  and  to  act  therein  in  conjunction  witJi  the 
Samuel  Castell,  which  they  have  respectively  agreed  to  do,   it  was  witnessed 
Isaac  Cookson  and  Hannah  Jane  Cookson  directed  the  surviving  trustee  to 
the  £5326,  19s.  8d.  into  bis  name  jointly  with  the  new  trustees;  and  they  didi 
thereby  further  direct  and  appoint  the  said  Samuel  Castell,  his  executors  or  adraii 
trators,  forthwith  and  as  soon  as  conveniently  might  be,  to  place  out  and  invest 
real  or  Government  securities  the  said  sum  of  £6000,  so  lately  received  by  him,  and 
in  his  hands,  in  the  joint  names'of  them  the  said  Samuel  CasteW,  |^7]  Joseph 
and  Anthony  Surtees ;  and  it  was  then  declared  and  agreed  between  the 
thereto,  that  the  stock  and  Uie  £600(^  when  so  placed  out,  and  all  interest,  divide 
and  proceeds  thereof,  respectively,  in  the  meantime,  should  be  upon  soch  and* 
same  trusts  and  to  and  for  such  and  the  same  intents  and  purposes,  and  under  i 
subject  to  such  and  the  same  provisoes,  conditions,  covenants,  and  agreement^) 
were  mentioned,  enressed,  and  declared  of  and  concerning  the  said  sum  oS  £I0^C' 
in  the  indenture  oi  settlement  and  for  no  other  intent  or  purpose  whatsoever ; 
then  there  was  a  provision  that  the  trustees  should  only  be  charged  with  audi 
as  they  should  respectively  actually  receive,  and  they  wore  not  to  be  acoonntaUeJ 
the  insufficiency  or  deficiency  of  any  seeuriiies. 

The  stock  was  afterwards  fraudulently  sold  out  by  a  trustee,  but  it  was  got 
and  paid  into  CTourt.    On  the  application  of  the  widow,  an  order  was  made  lor ; 
ment  to  her  of  the  dividend,  with  liberty  to  apply  on  her  death. 

Both  the  widow  and  Isaac  Cookson  being  dead,  the  question  was,  whetJier  thel 
which  had  never  been  invested  in  land  and  now  consisted  of  £8500  3b.  8d.  3  p»< 
belonged  to  the  heir  at  law  or  personal  rep^entatives  of  Isaac  Cookson. 

Mr.  Pemberton  and  Mr.  James  Mitdiell,  for  the  personal  representatiTes  of  1 
Cookson,  contended,  first,  that  the  testator's  will  contained  no  imperatiYe 
lay  out  the  money  in  land,  that  the  direction  was  to  "inve^  in  Umd  or  tome 
securities,"  and  meant  an  investment  in  landed  or  other  securities,  or  that  the 
was  to  be  laid  out  on  mortgage  of  land  or  other  [28]  security,  for  an  absolute 
could  not  be  considered  a  "security."   That  the  subsequent  gifts  shewed  tbstl 
parties  were  to  take  in  tbe  character  of  personalty.    Thomas  was  to  have  thei 
"«um"  with  the  same  limitations  as  John,  Joseph  was  to  have  £10,000  to  be 
"  in  the  manner  above  mentioned ; "  and  the  amount  was  to  be  given  in  some 
How,  then,  they  asked,  could  Joseph  have  the  sum  in  the  business,  if  it  was  tij 
'*/xed  "  in  the  manner  above  mentioned,  that  is  (as  contended  by  the  other  niie), ) 
was  to  be  invested  in  land. 

Secondly,  they  argued  that  even  if  the  property  were  to  be  c<maidered  si 
estate,  still  by  the  subsequent  dealing  therewith  by  the  parties  intweated  theyl 
shewn  an  intention  of  taking  it  as  jmitenalty. 
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Mr.  Kindtid^,  Mr.  Qoodeve,  and  Mr.  Greening,  eontrlt,  for  the  heir  at  law  of 
(^bon.  Bret,  it  was  the  intention  of  the  testator  that  this  sum  shonld  be 
io  hod ;  the  investment  "  in  other '  securities  "  was  intended  as  a  temporary 
tODtil  a  prudent  investment  in  land  could  be  found.  The  limitation  over 
1mB"asdhu heirs  for  ever,"  shews  that  the  testator  considered  he  was  dealing 
real  estate ;  and  how  could  the  words  "  produce  of  nvmh  lands  have  been  used 
in  refermce  to  the  purchase  of  a  real  estate  "i 

Buppose  tfa«  words  implied  an  option,  still  the  antfaoritiee  shew  that  the  trustees 
nt  alter  the  quality  of  realty  attached  by  the  general  intention  of  the  testator  to 
Boae;.  Thus  in  JokitBon  v.  Arnold  (1  Ves.  sen.  169)  the  trust  was  to  lay  out  in 
'  "if  G.  I.  sboald  be  willing  and  deeiroas  to  have  it  laid  out  in  lands."  In  EarUm 
'Smden  (Arobl.  240)  the  direction  was  to  trustees  to  lay  out  £400  "  in  a  purchase 
or  uy  othn  aeourity  or  securities  as  tliey  should  think  proper  and  convenient ; " 
Cn^  r.  Harialmge  (1  Dow.  361)  the  (rust  was  to  lay  out  a  sum  of  money 
ter  in  the  purchase  of  lauds  of  inheritance,  or  at  interest  as  the  trustees  should 
moat  fit  and  proper."  In  all  these  cases  the  fund  was  in  equity  considered  as 
md  with  the  quality  of  real  estate. 

lirdly,  the  subsequent  mode  of  dealing  with  the  property  was  such  as  to  retain 

&6  r«y  quality  with  which  it  was  impressed  by  the  will  of  the  testator. 

'IcUafe  T.  Partridge  (5  Ves.  388,  and  8  Ves.  237)  was  also  cited.   (See  Davies  v, 

»,6Sunons,585.) 

r.  Pembwton,  in  rmly. 

B  HAsrraoF  the  Bolls  [Lord  Langdale].  The  question  in  this  case  is  whether 
I  of  £8fiOO,  3s.  8d.  3  per  cent.  Bank  annuities  belongs  to  the  heir  at  law,  or  to 
Motw  qS  Istac  GookBon  deceased. 

be  rtock  in  question  represents  part  of  a  sum  of  £10,000,  which  John  Cooksou 
Blier^  by  his  codicil,  dated  in  March  1774,  directed  to  be  applied  for  the  benefit 
son  John  and  his  children,  with  a  limitation  over  to  the  testator's  son  Isaao 

htm. 

is  contended  by  the  heir  of  Isaac,  that  by  the  terms  in  which  the  codicil  is 
nd,  the  character  of  real  estate  was  given  to  the  £10,000,  and  that  no  act  was 
fcoe  to  alter  that  character ;  and  the  Mir,  theniany  claims  under  the  limitation 

n  For  the  exeontor  it  ie  contended,  that  it  is  consistent  with  the  codicil  to  oon- 
tbe  tlOfiOO  as  persooftl  estate ;  but  tiiat  if  the  ohuacter  of  real  estate  was 
f  nnimssed  upon  it,  an  intentiott  to  alter  that  character  is  shewn  by  an  act  of 
tkit  at  Uie  time  of  Isaae's  death  it  was  part  of  his  personal  estate,  and  that 
t  it  now  belongs  to  his  person^  representative. 

tntstor  John  Cookson  having,  by  his  will,  given  to  his  wife  his  residuary 
vitJi  the  tuition  of  his  younger  children,  and  to  provide  for  them,  by  a  codicil 
tamentsry  paper  which  he  entitled,  "  Instmctions  or  advice  to  my  Wife,"  he 

DO  die  authorities  of  Earlam  v.  Savmderi  {Ambler,  240),  and  Cowley  v. 
*9t{l  Dow.  361),  I  incline  to  think  that  the  testator  ought  to  be  deemed  to 
Koded  that  the  money  should  be  laid  out  in  the  purchase  of  land,  and  that 
^etiai  to  invest  on  some  other  seenrities,  should  be  considered  to  have  reference 
which  might  elapee  before  a  purchase  of  land  could  be  procured.  The 
risi  not  so  ez^ffeased  himself,  as  clearly  to  shew  the  qature  of  the  inrestanent 
iM,  or  what  interests  the  children  cS  John  were  to  take,  or  in  what  way  the 
V  £^  their  benefit  was  to  be  effected ;  and  I  think  that  the  difficulty  which 
^  respect  had  a  reasonable  foundation ;  but  it  seems  to  me  more  probable, 
*teTer  benefit  the  children  were  to  take  was  to  be  in  the  form  of  an  interest  in 
hte. 

the  testator's  widow  and  her  son  John  had  considerable  doubt  on  t^e  subject 
It,  for  on  the  marriage  of  John,  a  settlement,  to  which  the  widow  was  ^1] 
vumade  on  the  23(1  of  February  1784  ;  and  thereby  John  covenanted,  &c. 
_  BBirisge  was  duly  solemnized.  No  \aad  was  ever  purchased  pursuant  to 
"■UDt  in  the  settlement,  and  the  securities  on  which  the  money  was  invested, 
nttti  time  to  time,  changed ;  but  nothing  appears  to  have  been  done,  during 
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the  life  of  John,  to  alter  the  charaoter,  whatever  it  wa^  vhiok  was  in^ReiMil  €b  tk 
money  by  the  oodioil,  and  by  the  settlement.  | 

John  Cookson  died  without  issue  in  the  year  1802,  and  then  bring  do  iU| 
there  was  an  end  ot  all  questioas  respecting  the  interest  wludi  the  childiea  inc«i 
take,  or  the  limitataons  which  were  to  be  made  to  them. 

Mrs.  Cookson,  the  widow,  and  IsaaoCookson  were  nbw  the  only  persons  iotmil 
in  the  property,  whether  to  be  considered  as  land  or  money.  They  had,  togeib 
power  to  do  with  it  what  they  pleased.  An  investment  in  land  mi^t  have  bi 
made  by  the  trustees,  with  the  approbation  of  Mrs.  Cookson,  as  the  survivor  of  h«n 
and  her  husband ;  and  even  if  it  is  considered  independently  of  any  act  done 
Isaac,  the  money  ought,  for  the  benefit  of  his  heir,  to  be  considered  as  land,  titer 
death  of  John ;  yet,  as  the  property  was  his,  he  had  a  right  to  dispose  of  it,  or  ti 
it  as  money,  and  any  act  of  his  shewing  an  intention  to  alter  its  charaeter,  or  to 
it  as  money,  would  be  considered  sufficient  to  remove  the  diaiaoter  of  real  i 
which  had  previously  been  impressed  upon  it. ' 

In  July  180i  t^ere  was  only  one  trustee  of  the  £10,000  or  of  the  seooritis 
which  it  was  invested ;  [32]  and  Isaac  Cookson  and  the  widow  of  Jobn,  who 
the  sole  owners  of  the  property,  thought  fit  to  appoint  a  new  trustee.  The  ocn 
required  consideration  how  the  property  was  to  be  dealt  with,  and  the  queatial 
whether  it  is  to  be  collected  from  the  deed  appointing  new  trustees,  that  ! 
Cookson  intended  to  treat  the  X10,000  as  money  to  be  invested  in  land,  and  bei 
the  character  of  land,  or  as  money  which  was  to  remain  on  security,  and  to  be 
by  him  as  money,  after  the  death  of  the  widow  of  John. 

(His  Lordship  stated  the  recitals.) 

Now  it  is  to  be  observed,  that  in  these  recitals,  it  is  particularly  nofaeed, 
Isaac  Cookson  is  to  become  entitied  to  the  actual  receipt  of  tne  £10,00i0  trust 
upon  the  death  of  Hannah  Jane  Cookson ;  there  is  notice  taken  her^  that 
sums  of  £5000  and  £1000  in  money  were  in  the  huids  of  the  surviving  biistse; 
here  is  an  intention  expressed  that  the  £10,000  trust  monies  were  to  be  in  the  k 
of  the  new  trustees,  who  were  to  act  in  conjunction  with  the  survivor  of  the  self 
trustees  of  the  trusts  then  remaining  unexecuted  and  capable  of  taking  efiioct 

Those  trusts  were  for  the  sole  use  of  Mrs.  Cookson  for  her  life  (as  pn 
noticed),  with  the  actual  right  to  receive  the  money  vested  in  Isaac  when  she 

How  is  it  then  that  they  have  disposed  of  this  b^  the  settlement?  This  a 
ture  witnesseth,  that  it  shall  be  lawful  for  the  surviving  trustee  to  transfer  ir^ 
names  of  all  Ae  trustee?."  What  were  they  to  do  with  it?  "They  further 
direct,  and  appoint  [3^  Samuel  Castell,  his  executors  or  administrators  forthwii 
as  soon  as  conveniently  may  be,  to  sell  out  and  invest  upon  real  and  Gova 
securities  the  sum  of  £6000  so  lately  received  by  him,  and  now  in  his  hands, 
joint  names  of  Samuel  Castell,  Joseph  Cookson,  and  Ajithony  Surteea."  Thm 
£6000  in  the  hands  of  the  surviving  trustee,  and  that  was  to  be  laid  out  fort 
and  invested  upon  real  or  Government  securities ;  there  being,  in  the  express 
here  mentioned,  no  reference  whatever  to  an  investment  in  the  purchase  of  lam 
then  it  was  "  declared  and  agreed  between  the  parties  to  these  presents,  that  tb 
and  the  £6000  when  so  placed  out,  and'  all  interest,  dividends,  and  proceeds  < 
respectively,  in  the  meantime,  should  be  upon  such  and  the  same  trusts,  and 
for  such  and  the  same  intents  and  purposes,  and  under  and  subject  to  such  i 
same  provisoes,  conditions,  oovenants,  and  agreements,  as  are  mentioned,  exfl 
and  declared  of  and  concerning  the  same  sum  of  £10,000  in  the  indenture  ot 
ment ;  and  for  no  other  intent  or  purpose  whatsoever."  And  then  there  wa 
vision  that  the  trustees  should  only  oe  chaiged  with  such  m(»iies  as  th^ 
respectivdy  actually  receive ;  uid  they  were  not  to  be  aocountaUe  for  the 
ciency  or  deficiency  of  any  securities. 

Now  to  say  that  this  is  perfectly  clear,  when  there  is  such  a  reference  I 
trusts  (amongst  which  is  the  trust  for  laying  out  in  the  purchase  of  land),  i 
think,  be  expressing  an  opinion  which  could  hardly  be  formed  upon  this  i 
but  seeing  that  all  the  words,  directly  used,  tend  solely  to  the  actual  receipt 
money,  and  the  investment  of  the  money  upon  real  or  personal  security ; 
the  only  persons  who  had  any  interest  in  the  settlement,  were  then  dealmg  wi 
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ntj,  I  do  Dot  think  that  the  [34]  words  which  have  general  reference  to  the  trusts 
tjie  settlement,  are  sufficient  to  outweigh  the  effect  which  ouzht  to  be  given  to  the 
mtinuds}  ud  without  saying  that  this  matter  is  perfectly  dear,  it  does  appear  to 
^  dnt  flno  if  it  were  originally  impressed  with  the  character  of  buid,  it  ceased  to  be 
^^tctdhaae,  who  at  the  time  he  executed  this  deed,  had  a  pcurfeet  right  to 
tint  ho  rawdered  it  either  as  land  or  bb  money. 

Ithiii^  tJwrefore,  l^t  the  intention  was  to  convert  it  into  money.   (Notb. — See 


[34]   HOPKINSON  V.  Ellis.   Jttareh  1,  1842. 


bUe  bequest  to  the  Bector  and  Corporation  of  W.  W.  being  a  vicarage, 
ment  was  ordered  to  be  made  to  the  vicar  and  corporation. 

taitator  bequeathed  to  the  rector  for  the  time  being  of  the  parish  of  New 
or,  sod  to  the  Mayor,  Aldermen  and  Burgesses  of  the  ^rorough  of  ^ew  Windsor, 
I  time  bein^  the  sum  of  XIOOO  to  be  heB  on  certain  charitable  trusts, 
ippeired  that  New  Windsor  was  a  viearage,  and  that  the  lay  rector  or 
iprwor  was  entitled  to  the  rights,  &c.,  of  the  rectory.   The  incumbent  "for  the 
KiDg"  was  the  vioar  who  was  living  on  the  spot.   It  was  proposed  to  pay  the 
to  the  Vicar  and  the  Corporation  of  New  Windsor. 
K.  Parker  and  Mr.  Kindersley,  for  parties  to  the  suit. 
,  Jemmett,  for  tfae  vicar, 

]  And  Mr.  Wray,  for  the  Attorney-General,  not  objecting. 
I  Master  of  ths  Bolus  [Lord  Langdale]  ordered  payment  to  the  Viear  and 
uim  of  New  Windsor. 


[36]  AcxY  V.  Simpson.  March  5, 1842. 

I  Seper  t.  iioper,  1876,  8  Ch.  D.  718 ;  In  n  Gremuood  [1892],  2  Oh.  298.] 

^  to  a  widow  in  lieu  of  dower  or  thirds  at  common  law,  or  by  cnstom,  has  no 
itjr  over  other  legacies,  where  the  testator  leaves  no  real  estate. 

BMatorgave  his  widow  a  legacy  of  £50,  and  an  annuity  of  £100  for  life;  and 
red  that  the  said  annuity  ^ould  be  paid  without  any  deduction,  "and  should 
ited  and  taken  by  his  said  wife  in  lieu  and  full  satisfaction  of  and  for  all  dower 
1st  common  law  or  by  custom,  which  she  might  otherwise  claim  from  or  upon 
By  of  bis  real  estates." 

n  WIS  a  deficiency  of  assets  to  pay  all  the  legacies ;  and  the  question  was, 
'  Ha  usual  rule  was  to  prevail,  that  the  widow's  annuity  should  take  in 
of  the  other  legacies.  (Burridge  v.  BradyU  1  Feere  Wms.  127 ;  BUnoer  v.  Morret, 
420;  DaeenhUl  v.  iWer,  Ambler,  244;  Heaih  v.  Dendyy  1  Buss.  543.) 
'  that  there  were  no  real  estates  out  of  which  the  widow  was  dowable. 
'emberton  and  Mr.  Mylne,  for  the  Plaintiff,  insisted  that  the  widow  was  not 
)r,  as  there  were  no  real  estates,  and  that  die  ought  to  come  in  juri  passu, 
other  legatees. 

Ur.  Kindersley  and  Mr.  Symthe,  for  ^e  widow,  admitted  that  they  could 
nfully  maintain  tfae  contrary. 
HiSTER  OF  THS  BoLLS  [Lord  Langdale]  was  of  the  same  opinion,  and  decreed 
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[36]   Undbrwood  v.  Hatton.    ike  24,  1841 ;  Marth  9,  1842. 

An  estate  was  administered  under  the  Court,  and  all  claims  being  provided  for,  the 
devisee  was  let  into  possession.  A  farther  chum  was  afterwards  made  against  the 
estate.  Held,  that  the  trustees  of  the  will  were  not  justified,  of  their  own  anthoritff 
in  taking  possession  to  provide  fm  it 

Where  the  Court  administers  the  assets,  the  trustees  euro  |ffotected  against  all  daias 
on  the  testator's  estate,  but  legatees  still  remain  liable  in  respect  w  their  benefkad 
interest. 


This  petition  was  presented  by  William  Underwood,  the  devisee,  and  ElisibeA 
Arrowamith,  the  annuitant  under  the  will'  of  William  Underwood,  deceased,  and  il: 
prayed  that  John  Hatton,  one  of  the  trustees  under  the  same  will  might  pay  ta 
Elizabeth  Arrowsmith  a  half-year's  payment  in  respect  of  her  annuity,  and  to  til 
Petitioner  William  Underwood  the  remainder  of  the  Michaelmas  rent  received  If 
Hatton,  and  that  the  trustees  might  be  directed  not  to  interfere  with  die 
of  the  house,  or  the  receipt  of  the  rents  of  the  house. 

The  testator,  William  Underwood,  died  in  February  1830,  having  made  a  v^, 
whereby  he  gave  and  devised  his  estates  to  John  Hatton  and  John  Graven,  on  tral 
to  pay  his  debts  and  leracies,  and  out  of  the  rent  of  a  copyhold  house  at  Cheltenhm 
to  pay  £50  a  year  to  Elizabeth  Arrowsmith  for  life ;  to  maintain  the  Plaintiff  oat 
the  residue  of  the  rents,  till  he  attained  the  age  of  twenty-three  years,  to  aocumi ' 
the  remainder  for  his  benefit,  and  after  he  attained  that  age  to  suffer  him  to 
the  rents  for  his  life,  subject  to  the  payment  of  the  annuity  of  £50  to  Eli 
Arrowsmith,  and,  after  his  death,  upon  certain  other  trusts. 

[37]  By  a  decree  in  the  Court  of  Exchequer  pronounced  in  1633,  the  will 
establisned,  the  uaual  accounts  were  directed  to  be  taken,  and  a  receiver  trf 
rents  and  profits  of  the  copyhold  estate  at  Cheltenham  was  appointed. 

The  Master  reported  that  no  debts  had  been  proved  before  him,  but  that 
sums  were  due  to  the  Defendants  Hatton  and  Craven  and  to  certain  I^tees.  By 
decree  on  further  directions  dated  1^  18th  of  February  1834,  directions  were  gi 
for  payment  of  the  costs  of  suit,  and  of  the  sums  due  to  HattHMi  and  Craren,  and 
was  ordered  that  the  receiver  should  be  continued,  and  declared  that  Wi 
Underwood,  on  attaining  his  age  of  twenty-three  years,  would  be  entitled  to 
accumulations  of  the  personal  estate,  and  to  the  accumulations  of  the  rents  ai 
real  estate ;  and  subject  to  the  annuity  to  Elizabeth  Airowsmitb,  would  be  entii 
to  the  rents  and  profits  of  the  real  estate  for  his  life. 

The  Plaintiff  having  attained  his  age  of  twenty-three  years  on  the  5Ui  of 
1834,  an  order  was  made  by  the  Court  of  Exchequer  in  the  following  month  of  Ji 
whereby  certain  sums  were  ordered  to  be  transferred  to  him  and  the  receiver 
dischar^d,  and  soon  afterwards  tha  trustees  Hatton  and  Craven  let  the  Plaintiff  ii 
possession  of  the  estate  and  he  remained  in  quiet  possession  up  to  tiie  mooA 
September  1841. 

It  appeared  that  Underwood,  the  testator,  was  the  executor  of  the  will  of 
Wallace,  and  in  April  1841  the  Petitioner  Underwood  was  informed  by  the 
of  Hatton  and  Craven,  that  a  part  of  the  funds  which  had  been  transferred  to 
Plaintiff,  under  the  order  of  June  1834,  as  being  part  of  the  estate  of  Underwood 
testator,  did,  in  fact,  belong  to  the  estate  [38]  of  Wallace ;  and  the  PlaiBtiff 
on  investigation,  satisfied  tn&t  the  information  was  oorreot,  submitted  to  the 
and  paid  the  amount. 

But  whilst  that  inquiry  was  pending,  the  solicitor  of  Hatton  and  Craven  called^ 
the  Plaintiff  Underwood  to  make  good  other  claims,  amounting  to  nearly  £1 «f 
thev  alleged  to  be  due  from  the  testator  Underwood  to  persons  claiming  undor 
will  of  W^Uce ;  and  the  Plaintiff  having  duputed  these  clainu  and  refused  to  al 
l^em,  Hatton  and  Chiaven  gave  notice  to  the  occupying  toumt  to  pay  the  nat 
tiiem,  and  prevailed  on  her  to  do  so ;  and  they  procured  themselves  to  be  ai  ' 
to  the  copyhold  in«mise^  with  tAie  view  of  enfonang  the  claims  whieh  they 
to  be  just  debts ;  and  they  insured  th6  premises  for  £1000.   A  half-year's 
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Efible  to  Elizabeth  Airowsmith,  not  having  been  paid,  this  petition  was  presented 
Mr.  Underwood  and  Mrs.  Arrowsmith,  praying  for  payment  of  what  was  due  for 
UDuity  to  Mrs.  Arrowsmith,  and  payment  of  the  remainder  of  the  rent  to  Mr. 
Uiidarwood,  and  that  the  trustees  might  be  directed  not  to  interfere  witJi  the 
poasenioD  of  the  house,  or  the  receipt  of  the  rents  of  the  house. 

Mr.  Pemberton  and  Mr.  Hall,  in  support  of  the  petition,  said,  that  the  account  of 
ike  testator's  debts  had  been  taken  ander  the  decree  of  the  Court  of  Exchequer,  and 
hit  no  inch  debt  aa  that  now  claimed  had  appeared  to  be  due ;  ih&t  if  any  such  debt 
mr  was  due  (which  th^  did  not  admit),  it  had  long  since  ceased  to  be  recoverable, 
fhat  Ae  decree  of  the  Court  of  Exchequer  had  declared  Underwood  to  be  entitled  to 
ke  rents  of  the  house,  subject  to  the  annuity  to  Elizabeth  Arrowsmith,  which  he 
■d  dnly  and  re^arty  paid ;  that  pursuant  to  the  decree  and  the  right  thereby 
leeUred,  the  receiver  had  been  discharged,  and  Underwood  had  [39]  been  let  into 
msession,  and  that  his  possession  could  not  now  be  disturbed  by  the  trustees, 
ritboot  violatin|{;  his  rights  as  declared  by  the  decree;  and  that  if  they  had  any 
mt  demand  against  him  in  respect  of  the  estate,  they  should  have  applied  to  the 
iBnrt  for  relief,  and  to  have  the  receiver  reappointed. 

&Ir.  Kinderaley  and  Mr.  Gtoldart,  for  the  Defendants  Hatton  and  Graven,  allc^^, 
kt  a  debt  was  really  due  from  the  estate  oi  Underwood  the  teati^  to  tiie  estate 
f  Wallace ;  and  that  it  was  their  duty  and  ri^t^  as  trustees  of  the  will  of  Underwood, 
>  pay  the  debt,  and  for  that  purpose  to  take  and  hold  possession  of  the  property  till 
K!^  had  been  enabled  to  pay  the  debt  and  the  expenses  of  admittance  and  insurance. 

Mardt  9,  1842.  The  Master  of  thk  Rolls  [Lord  Langdale].  Aa  the  right  of 
w  Petitioner  Underwood  has  been  declared  by  the  Court,  in  a  suit  between  him  and 
M  trustees  Hatton  and  Craven,  his  possession,  founded  upon  that  right,  is  not  to  be 
btarbed  without  lawful  cause. 

It  most  be  admitted,  that  notwithstuiding  the  accounts  which  have  been  taken, 
Mi  the  declaration  which  has  been  made,  t£ere  may  still  be  subsisting  kwful  and 
■t  daims  against  the  estate  of  the  testator  Underwood ;  and  if  the  jterBons  entitled 
ider  the  wm  of  Walhice  have  just  subsiatiDg  claims  against  the  estate  of  Under- 
Dod,  there  is  nothing  to  prevent  them  from  prosecuting  these  claims,  for  altiiough 
ittrai  and  Craven,  tne  trustees  of  Underwood,  are  protected  (KnatiMuU  y.  Feamhead, 
KyL  &  Or.  126),  the  Petitioner  Underwood  the  devisee  is  not.  {Onig  v.  SmMrviUe, 
Bon.  &  HyL  338 ;  GUUspU  v.  Alexander,  3  Buss.  130.) 

yiff\  "Bat  the  clainis,  if  contested  by  the  Petitioner,  must  be  established  against 
B ;  and  under  the  circumstaAces  which  have  taken  place,  I  do  not  think  that  it  is 
wpi  for  the  trustees  to  say,  we  are  satisfied  that  the  debt  is  due,  and  you  must 

it.  I  think  that  the  Petitioner  is  not  bound  by  the  admission  of  the  trustees 
a  exeentore,  and  if  he  has  a  just  defence  to  the  claim,  I  think  that  they  have  no 
0t  to  use  their  powers,  arising  from  the  {XMsession  of  the  legal  estate,  in  such  a 
■oner  as  to  deprive  him  of  that  defence. 

Although  the  accounts  have  been  taken,  and  the  fund  was  cleared  to  the  satis- 
etMHi  <rf  the  Court,  I  will  not  venture  to  say  that  all  duty  of  the  teustees,  except 
r  the  Petitions,  tenninated ;  because  I  conceive  that  circumstances  might  occur, 
ivhieh,  notwithstanding  all  that  has  t^en  place,  it  might  have  been  proper,  and 
Bdaty  of  the  trustees  to  appl^  to  the  Court  for  directions  upon  some  unexpected 
iMingency ;  but  I  un  of  opnion,  that  after  the  proceedings  which  took  place,  the 
Mtees  had  no  right,  of  their  own  authority,  for  the  purpose  of  enforcing  claims 
neh  oould  not  be  established  against  themselves,  and  by  means  which  would 
i^ve  the  Petitioner  of  any  just  defence  which  he  may  biave,  to  take  the  matter 
to  their  own  hsmds,  and  use  the  legal  estate,  which  ought  to  be  the  protection  of 
S  Petitioners,  against  them,  for  the  purpose  of  enforcing  an  adverse  claim. 
'  I  must,  therefore,  order  the  Respondents  to  account  for  the  rents  which  they  have 
Ipared ;  order  them  not  to  interfere  further  with  the  possession,  or  with  the  receipt 
Itte  rents  of  the  house ;  and  order  them  to  pay  the  costs    this  petation. 
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[41]  Beethah  v.  Bebry.   Fa.  10,  1842. 

To  entire  a  Flaintdff  to  an  order  for  leave  to  enter  an  afmearance  for  a  Defendant,  it 
must  be  ahewn,  by  .  affidavit,  t^t  the  copy  of  the  m^pama  served  contained  the 
memorandum  directed  by  the  14th  Order  of  August  1841. 

Mr.  Keene  made  an  application,  under  the  8th  General  Order  of  August  1811 
(Ord.  Can.  165),  for  leave  to  enter  an  appearance  for  the  Defendantw 

The  Mabter  of  the  Rollb  [Lord  Langdale]  held,  that  the  affidavit  in  support 
of  the  application  must  shew,  that  the  copy  of  the  svipoma  which  had  been  serra^j 
contained  l^e  memorandum  required  by  the  14th  Order  of  Aog^ist  1841  {Oi4i 
Can.  166).  (Note.— See  Taihiam  v.  WiXUema,  1  Hare,  169.)  | 

[41]  Williams  v.  Flight.  FA.  19,  1842.  , 

Where  there  are  alternative  allegations  of  facts,  the  opposite  party  is  entitled  tk 
adopt,  as  against  his  opponent,  whichever  of  the  alternatives  he  pleases.  ^ 

A  bill  was  film  for  relief  in  respect  of  a  lost  bond,  which  was  alleged  to  have  bed 
altered  after  its  exeoutioo.    Held,  that  the  doctrine  laid  down  in  SiT^oim  v.  IM 

.  Howden  did  not  apply,  for  the  bond  being  lost  the  objection  would  not^  at 
appear  on  the  face  of  it. 

This  case  came  before  the  Court  on  general  demurrer.  , 
According  to  the  statements  of  the  bill,  the  Plaintiff  Mrs.  William^  in  183 
executed  to  Uie  Defendant  Mr.  Flieht  a  bond  for  XIOOO,  conditioDed  lox  indeminl 
ing  him  against  any  earn  which  he  should  pay,  by  reason  [^  of  any 
 "    "       *  ~       &  Co., 


entered  into  by  him  for  the  firm  of  Papps  &  Co.,  in  which  her  browns 
partners. 

The  Defendant  brought  an  action  on  the  bond  against  the  Plaintiffo  Idr, 
Mrs.  Williams.  The  bond  being  stated  to  be  lost  no  profert  was  offered  by 
declaration. 

The  Plaintiffs  then  filed  this  bill,  alleging,  first,  that  the  bond  had  been  alMi 
aud  varied  since  its  execution ;  secondly,  that  it  had  been  framed  in  a  manner 
conformable  to  the  actual  sgreement  between  the  parties ;  and,  thirdly,  that 
Plaintiffs  were  relieved  as  to  part  of  Uie  liability,  in  consequence  of  time  having  b 
given  to  the  principal  debtors,  without  the  concurrence  cu  the  surety ;  the  dedi 
of  the  Court  did  not,  however,  rest  on  the  third  objection.  The  charge  in  the! 
particularly  relied  on,  in  the  argument  of  the  demurrer,  was  as  follows:— "II 
eifAer  the  said  bond  or  instoument  hath  been  altered  or  vuied  since  tile  exeenti 
thereof  by  the  Plaintiff  Caroline  Williams,  or  the  execution  thereof  by  the  I^airi 
Caroline  Williams  tras  obtained  by  fraud,  and  such  bond  is  not  aooordi^  to  I 
real  terms  of  the  guarantee  agreed  to  be  given  by  the  Plaintiff  Caroline  Willial 
and  under  the  circumstances  aforesaid,  the  said  bond  of  indemnity  onght  eithtf 
be  delivered  up  to  be  cancelled,  or  the  same  ought  to  be  reformed  so  as  to  be 
conformable  to  the  actual  agreement  entered  into  by  Caroline  Williams,  and 
stand  as  a  security,  to  the  extent  of  £1000  only,  for  such  sum  and  sums  of 
as,  under  the  circumstances,  the  Plaintiffs  shall  appear  to  be  justly  bound  to  pay" 

The  bill  prayed  that  the  bond  might  be  delivered  up  to  be  cancelled  or 
reformed  and  limited  in  a  parti-[43]-cular  way,  and  for  an  injnDction  to  restzaio  i 
proceedings  at  law. 

To  this  lull  the  Defendant  filed  a  general  demurrer. 

Mr.  G.  Turner  and  Mr.  Wood,  in  support  of  the  demurrer.   The  allegatMB 
that  the  bond  was  eUker  altered  since  its  execution  or  was  obtained  by  fraud, 
where  a  Plaintiff  states  facts  in  the  alternative,  the  Defendant  has  a  right  to 
such  of  the  alternatives  as  he  thinks  fit.    Balls  v.  Margrave  (3  Beav.  284),  Vt\ 
Vemm  (2  Myl.  &  Cr.  145).    The  Defendant  has  therefore  a  right  to  say,  Uu^ 
bond  has  been  altered.   If  so,  the  Plaintiff  would  have  a  good  detenoe  at  law ; 
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m  (11  Bep.  i1) ;  and  the  bond  being  void  on  the  faoe  of  it  the  Flaintifia  have  no 
B^i  to  come  into  equity,  Simpson  v.  Lord  Howdm  (1  Keen,  563,  and  3  MyL  &  Cr. 
ti\  except  by  bill  of  discovery  at  their  own  expense. 

tifr.  Pemberton,  Mr.  Lloyd,  and  Mr.  Bennett,  tmtrli.    Taking  either  alternative 
iPiiiatifbare  entitled  to  some  relief  in  equity.    Suppose  the  bond  altered,  then 
it  is  lost,  the  objection  will  not  appear  on  the  face  of  it,  and  having  been  f  raudu- 
kttr  dealt  with  the  Court  has  juriadiction ;  Simpson  v.  Lord  Howden.    On  the  other 
iBO,  if  the  bond  was  not  prepared  according  to  the  agreement  there  is  a  clear 
to  have  it  reformed ;  but  quite  independent  of  this  objection,  it  is  distinctly 
jgn  that  time  was  given  to  the  principal  debtors,  and  in  equity,  the  surety  la 
mad ;  the  bond,  however,  [4ti  being  under  seal,  the  Plaintrnis  could  not  avail 
BielreB  of  that  defence  in  a  Court  of  law,  for  at  law,  an  instrument  under  seal 
oolj  be  discharged  by  force  of  an  instrument  of  equal  validity,  it  cannot  be 
tted  by  parol   Davey  y.  Prendergrass  (5  Bam.  &  Aid.  187). 
Vs.  G.  Turner,  in  reply. 

Thi  Master  of  the  Bolls  [Lord  Langdale].  I  am  of  opinion  that  this  demurrer 
ht  to  be  overruled,  notwithstanding  the  ingenious  argument  by  which  it  has  been 
Bpted  to  be  supported. 

He  PUintiffs  admit  that  they  were  under  certain  obligations,  but  they  alle^ 
t  d»  bond  was  either  prepared  in  a  form  different  from  that  agreed  upon,  in 
K  wwds,  that  it  was  obtained  by  fraud,  and  that  on  this  ground  they  are  entitled 
nlie(  or  if  not,  then,  that  it  has  been  altered  since  its  execution,  and  on  this 
nd,  that  th^  are  entitled  to  relief.  Moreover  they  say .  they  are  disoharged 
B  iJieir  liabibty,  because  the  Defendant  has  delayed  his  remedies  against  the 
dpil  debtors  without  their  concurrence. 

hi  the  other  band,  the  Defendant  says,  that  the  allegation  being  that  the  bond 
tHker  obtained  by  fraud,  or  has  been  altered  since  its  execution,  he  has  a  right 
ke  it  either  way.  I  quite  agree,  that  where  there  are  such  alternative  allegations, 
the  Plaintiffs  would  be  entitled  to  relief  if  one  be  admitted,  but  would  not,  if  the 

beadopted,  then  the  Defendant  has  a  right  to  take  his  choice  of  the  allegations ; 
if  the  FlaintiffB  are  entitled  to  relief  either  way,  how  is  it  possible  that  [45]  this 
will  assist  the  Defendant  on  this  demurrerl  I  am  bound  by  the  decision  in 
M  V.  Lord  Sowden  so  long  as  it  stands  unaltered  by  hi^er  authority ;  but  I 

it  does  not  apply  to  tiliis  case,  for  how  Mrill  this  mmd  appear  void  at  law,  on 
Ke  (tf  it,  when  the  Defendant  admits  it  is  lost  aad  cannot  oe  produced.  There 
^  on  tile  face  of  it  to  shew  the  alteration,  and  it  is  only  by  other  evidence 
(eu  be  proved.    Saying  nothing  as  to  the  other  objection,  I  am  of  opinion 

lere  is  equitable  reli^  stated  on  the  bill  which  the  Plaintiffs  would  not  obtain 

:  I  mab  therefore  overrule  the  demurrer. 


[46]   Evans  ».  Harris.   Feb.  22,  1842. 

ited  fund  was  given  to  A.  R  until  some  child  of  his  should  attain  twenty-one, 
£1000  consols  was  to  be  paid  thereout  to  each  of  his  children  as  they  attained 
l^-one.  The  fund  was  insufficient  to  provide  for  all  the  children.  A  diild 
iMd  twenty-one.  Held  tha,t  he  was,  notwithstanding  the  deficiency,  entitled  to 
DOooDiols. 

had  issue  at  the  death  of  the  testatrix.  Held,  also,  that  the  children  born 
rher  death  were  also  entitled. 

t  testatrix,  by  her  will,  dated  in  1819,  gave  to  trustees  the  sums  of  ^£6000  3 
M.  coneolic^ted  Bank  annuities,  and  £5000  4  per  cent.  Bank  annuities,  upon 
lo  pay  the  dividends  to  her  nephew  Solomon  Harris  during  his  life  or  until 
hOd  of  his  should  attain  his  or  her  age  of  twenty-one  years,  and  when  and  as 
i  hit  children  should  attain  his  or  her  age  of  twenty-one  years,  to  pay  or 
r  to  eaek  gueh  child  the  sum  of  £1000  3  per  cent,  consolidated  Bank  annuities, 
tte  principal  of  the  said  trust  funds,  and  the  dividends  of  the  residue  of  the 
M  tands  were  to  be  paid  to  her  said  nephew  ior  his  life.   And  from  and  after 
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bis  decease,  in  case  he  should  leave  at  his  decease  any  child  or  children  under  thi 
age  of  twenty-one  years,  [46]  to  set  apart  for  each  such  child  the  som  of  £1000 1| 
per  cent,  consolidated  Baxi]s.  annuities,  and  apply  the  dividends  thereof  towards  tlidij 
maintenance  during  minority,  and  to  transfer  the  prindpal  to  each  such  child,  wIm 
and  as  be  should  attain  twenty-one  years.  And  in  case  of  the  death  of  any  tm 
child  before  he  attained  twenty-one,  to  fall  into  the  residue  of  ^he  said  tarost  fond. 

The  testatrix  directed  the  dividends  of  the  trust  fund,  after  satisfying  the  tb« 
legacies,  to  be  paid  to  the  wife  of  Solomon  Harris  for  life,  if  living  at  his  death,  ■ 
after  their  deaths,  she  directed  the  principid  to  be  divided  between  all  the  childi 
of  Solomon  Harris  who  should  be  then  living; 

The  testatrix  died  in  1820.  At  the  time  oi  her  death,  S<domoD  Harris  had 
child  living;  he  afterwards  had  ten  other  children,  of  whom  seven  were  now  livj 
the  remaining  four  having  died  in  their  infancy.  The  Plaintiffs  were  two  of  I 
children  who,  having  attained  twenty-one,  claimed  by  this  bill  to  be  entitled 
receive  the  legacy  of  £1000  consols  each  out  of  the  trust  fands,  which  now  cour 
of  £5760  3  per  cents.,  and  £5000  3^  per  cents. 

The  trustees  declined  making  the  payment,  on  the  ground  that  there  would 
remain  sufficient  to  provide  £1000  consols  for  each  of  the  other  children  now  lu 
and  any  other  chUdren  which  Solomon  Harris  might  have  during  his  life.  H 
was  also  a  question,  whether  the  children  born  after  the  death  of  the  testatrix 
entitled. 

Mr.  Pemberton  and  Mr.  Bogers,  for  the  Plaintifis. 
Mr.  Tennant,  Mr.  Nichols,  and  Mr.  R.  W.  H.  Smith,  for  the  Defendants. 
[471  Mr.  Rf^rs,  in  reply. 

Defiis  V.  Goldsehmidt  (19  Yes.  566,  and  1  Mer.  417),  Butler  v.  loiw-  (10  Sim. 
were  cited. 

The  Master  of  the  Bolls  [Lord  Langdale].   In  this  case  there  seems  to 
serious  difficulty,  which  the  Court  must  contend  with,  and  get  over  in  the  best 
it  can.    I  have  no  doubt  at  all  that  this  testatrix  fully  intended  that  each  and 
child  down  to  the  very  last  should  have  £1000  upon  attaining  twenty-one. 

If,  as  in  the  case  cited,  she  had  directed  a  sufficient  fund  to  be  provid 
answering  the  gifts  to  the  whole  family,  then  there  would  have  been  no  d 
the  difficulty  which  ui'ses  in  this  case  is,  that  she  has  provided  a  limited 
answer  an  unlimited  object. 

What  I  think  onght  to  be  done  in  this  case  is,  to  follow  the  first  direction^ 
are  clear  and  distinct,  and  pass  over  the  difficulty  which  arises  from  the  ' 
intention  which  arises  in  the  case. 

There  is  a  most  distinct  direction  to  pay  the  sum  of  £1000  consols  out 
fund  when  each  child  attains  twenty-one,  and  this  must  be  followed.  I 
therefore  I  ou^ht  to  order  the  payment  of  £1000  consols  to  each  of  the  two 
who  have  attained  twenty-one. 

[48]   Kent  v,  Jacobs.   May  23,  1842. 

Where  husband  and  wife  are  Defendants,  and  the  suit  does  not  relate  to 
estate,  service  of  a  copy  of  the  bill  on  the  husband  alone,  nnder  the  23d 
Order  of  August  1841,  is  good  service. 

A  husband  and  wife  were  parties  to  this  suit;  and  on  a  motion  for  an 
under  the  24th  General  Order  of  August  1841  (Ord.  Can.  171),  a  que 
mooted,  whether  service  of  a  copy  of  the  bill  under  the  23d  General  Order  u[ 
husband  alone  was  good  service,  so  as  to  be  a  sufficient  foundation  for  t^J 
under  the  24th  General  Order. 

The  suit  did  not  relate  to  the  separate  estate  of  the  feme  covert. 

Mr.  Shebbeare,  for  the  motion,  observed  that  the  service  of  a  copy  trf 
ought  to  be  similar  to  the  practice  in  cases  of  a  avbpcem  ;  and  if  a  svbpeema  be 
husband  and  wife,  service  on  the  husband  is  good  service  on  him  and  hia  ' 
Reg.  402,  403 ;  Hinde,  86 ;  and  1  Daniel's  Pr.  216.) 
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tn  Uashk  of  the  Bolls  [Lord  Langdale]  was  of  opinion  tiut  the  senrioe  at 
jpto^  m  the  husband  aione  was  sufficient, 

[48]   RoBiN&ON  p.  MiLNKR.   March  11»  1842. 

i^q£(atioD  made  at  the  Bolls,  in  a  Y.-C's  cause,  to  discharge  an  order  to  sue  in 

/Mjw^eri^  obtained  of  course  at  the  Bolls,  can  only  be  founded  on  irregularity; 

if  lurits  are  relied  on,  the  ap^ication  must  be  made  before  the  V.-G. 

ePlaintiff,  in  a  V.-C.'s  suit^  obtained  as  of  course  at  the  Bolls,  an  order  to  sue  m 

fimipa^Mris  upon  the  usual  affidavit  that  he  was  not  worth  £5,  the  matters  in 
oestion  in  the  cause  only  excepted.  A  motion  to  dispauper  on  the  ^und  that 
e  ns  io  possession  of  the  property  in  question  of  considerable  value,  involves  the 
Kiti,  and  ought  to  be  made  to  the  V.-C.,  and  not  to  the  M.  K. 

This  vts  a  bill  filed  by  a  vendor,  for  the  specific  performance  of  a  contract  for 
ale  of  an  estate  for  £1000.  The  Plaintiff,  having  made  the  usual  affidavit  that 
m  not  worth  in  the  world  the  sum  of  £5  after  payment  of  his  just  debts,  his 
nne  apparel  and  the  matters  in  question  in  the  cause  only  excepted,  obtained 
le  Kolu  an  order  of  course  to  sue  in  formd  pauperis. 

h  WM  now  moved  on  behalf  of  the  Defendant,  that  this  order  might  be 
urged  with  costs. 

tThe  CBQse  was  one  attached  to  the  Vice-Chancellor's  Court. 
It  did  not  appear  by  the  bill  who  was  in  possession  of  the  estate,  but  an  affidavit 
filed  on  benidf  of  the  Plaintiff  stating  on  information  and  belief  that  the 
ndaat  was  in  poaseaaioa ;  on  the  other  nand,  it  was  sworn  positively  on  the 
tf  of  the  D^endant^  that  the  Plaintiff  was  and  had  been  since  1836  in  posseasion 
BfRmerty. 

r.  Phillips,  in  support  of  the  motion,  cited  Spencer  v.  Bryant  (1 1  Yes.  49 ;  and 
Wj.  Pr.  Beg.  320,  321 ;  and  Perry  v.  fValker,  1  Y.  &  0.  (N.  C.)  677),  and 
nded  that  uie  Plaintiff  ought  not  to  be  allowed  to  sue  tn  fomd  pauperis,  he 

entitled  [50]  either  to  the  £1000  purchase-money,  or  to  the  estate  of  that 

ud  moreover  he  being  in  possession. 

b.Bichaer,  on  behalf  of  the  Plaintiff,  objected  that  this  motion  ought  to  have 
wde  before  the  Yice-Chancellor,  to  whose  Court  the  cause  was  atteohed.  9tii 
il  Order  of  May  1837  (Ord.  Can.  lU). 
r.  Phillips,  in  reply. 

EE  Hasteb  of  thb  Bolls  [Lewd  Langdale].  The  Plaintiff  baa  obtained  this 
I  opoQ  the  usual  affidavit  that  he  is  not  worth  X6  after  payment  of  his  just 
t,  sc.,  the  matters  in  question  in  this  cause  only  excepted.  It  might  happen 
ttis  a£Bdavit  is  perfectly  consistent  with  the  Plaintiff's  being  a  very  wealthy 
0,  because  the  matters  in  question  may  be  of  very  great  value,  and  the  Plaintm 
be  in  possession.  This  may  be  the  ground  for  applying  to  discharge  the  order 
tke  merits ;  but  I  cannot  say  that  the  Plaintiff  who  has  complied  with  all  that 
ptind  of  him  by  the  practice  of  the  Court,  has  been  guiltv  of  any  irregularity, 
t  die  order  has  been  irr^;nlarly  obtained ;  in  such  a  case  alone  I  have  authority 
Kf»e  in  a  cause  attached  to  tJie  other  branch  of  the  Court.  (See  6th  Order  of 
Ord.  Can.  137.) 

*B  of  opinion  that  the  order  is  not  irregular,  and  if  it  is  to  be  diaohaiged,  it 
he  done  by  a  proper  application  on  the  merits  in  another  place. 

£61]   Hereford  v.  Ravenhill.   March  12, 1842. 

[S.  C.  11L.J.  Ch.  173.] 

Uor  directed  his  trustees,  with  the  consent  of  his  widow,  to  invest  his  personal 
te  in  freehold,  leasehold,  or  copyhold  messuages,  tenements,  or  hereditaments, 
■Mde  them  upon  certain  trusts  which  were  applicable  to  realty.  Held,  that  a 
nnioD  into  real  estate  was  intended. 

^directed  a  part  of  his  personal  estate  to  be  converted  into  realty,  and  settled 
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on  certain  tnuts.  Theae  being  exhausted,  and  no  inTestment  having  beeo  mitb: 
Held,  that  the  redduaiy  legatee  was  entiUed  to  the  fnnd,  and  tow  it  in  dri 

cbanioter  of  personalty.  j 

This  case  again  (1  Beav.  481)  eame  before  the  Court  for  further  directiooa  oa  dl 
Master's  report.  J 

Subject  to  the  life-estate  of  his  wife,  the  testator,  Howarth  Crooke,  had  ■ 
absolute  power  of  appointment  over  estates  at  Holmer,  Bilwyne,  and  Lingen.  I 

By  his  will  he  devised  these  estates  to  his  son  Charles  for  Ufe,  with  remaiodn 
tmstees  to  preserve,  &c.,  with  remainder  to  the  first  and  ofchor  sous  of  Charles  iu 
with  remainder  to  the  daughters  of  Charles  as  tenants  in  common  in  fee,  with  sin 
limitations  to  his  son  John  and  his  sons  and  daughters ;  and  in  default  therec^ 
testator  devised  the  estates  to  certain  persons  in  fee,  but  which  subsequent  del 
failed  by  the  death  of  the  devisees  in  the  lifetime  ot  the  testator ;  it  is,  there 
UDuecessary  to  state  them.  The  testator  also  gave  his  ready  money,  and  money  irt 
should  be  due  and  owing  to  him  to  trustees,  in  trust,  as  soon  after  his  decease 
convenient  purchase  or  purchases  could  be  found,  by  and  with  the  consent  I 
approbation  of  his  wife  if  she  should  be  then  livine,  signified  in  writing,  otherwa 
their  own  discretion,  to  lay  out  and  dispose  of  all  such  residue  and  overplus  of 
ready  money,  and  money  which  should  be  so  due  and  owing  to  him,  save  as  afom 
either  together  or  in  parcels,  in  one  or  more  purchase  or  purohases  of  freell 
leasehold,  or  copyhold  messuaees,  lands,  tenements,  or  hereditaments  in  the  coool 
Hereford,  and  thereupon  settle,  convey,  [62]  and  assure  them  "  to  the  use  and  In 
of  his  loving  wife  Mary  Crooke  for  and  during  her  life,  and  after  her  decease^  I 
to,  for,  and  upon  such  or  the  same  and  the  like  nses,"  &o.,  subject  to  Bueh  powers 
as  were  thereinbefore  expressed,  &&,  of  and  concerning  the  hereditaments  tha 
before  mentioned  to  be  situate  in  the  parishes  of  Holmer,  Dilwyne,  and  Lingen; 
he  thereby  directed  his  trustees,  "  with  the  approbation  of  his  wife,  whilst  living 
in  case  of  her  decease,  at  their  own  discretion,  in  the  meantime  and  until  such  pud 
or  purchases  could  be  procured,  to  lend  and  place  out  all  such  residue  and  overpl 
his  ready  money,  and  money  which  shonld  be  due  and  owing  to  him,  upon  any  | 
or  private  security  at  interest,  or  invest  the  same,  or  any  part  thereof,  in  the  par 
of  stock  in  any  of  the  public  funds,  subject  to  the  trusts  aforesaid."  And  he  din 
that  until  the  ready  money,  &g.,  should  be  laid  out  in  the  purchase  of  hereditafl 
&c.,  the  interest  thereof  should,  from  time  to  time,  be  paid  to  and  received  by 
person  or  persons  as  and  to  whom  the  rents  imd  profits  of  the  premises  so  i 
purchased  as  i^oresaid,  if  porchased  uid  settled  would  for  the  time  being  beJo 
appertain  by  virtue  of  that  hw  wilL 

And  tiie  testator  gave  and  bequeathed  the  reudue  of  his  goods,  ohatitel^ 
personal  estate  to  his  wife  absolutely. 

The  testator  died  in  1788,  leaving  Mary  Crooke,  his  widow,  John  Crooke  hi 
at  law,  and  Charles  Crooke  his  only  other  child,  him  surviving.    John  died  in 
without  issue ;  the  widow  died  in  1802 ;  and  Charles  died  in  1838,  without  issni 

The  testator's  ready  money  had  never  been  laid  out  in  land  by  the  trustee 
had  been  invested  on  mortgage  [63]  and  Government  securities,  and  the  intera 
been  paid  to  the  widow  during  her  life,  and  afterwards  to  Charles  Crooke  del 
the  time  of  his  death,  and  the  question  now  was,  to  whom  the  fund  belonged. 

The  Plaintiff,  the  heir  esc  parU  maiemA  of  Charles  Crooke  the  heir  at  Uw  < 
widow,  clauued  the  fund  as  realty.  J 

The  Phuntiff  and  his  five  sisters,  who  were  made  Defendants,  vere  the  next  ■ 
of  Charles  Crooke  the  sole  next  of  kin  of  the  widow.  The  Defendants  claimMl 
sixths  of  the  fund  as  personalty.  1 

Mr.  Pemberton  and  Mr.  Stinton,  for  the  Plaintiff,  the  heir,  contended  that  ■ 
will  of  the  testator  the  fund  had,  in  the  consideration  of  equity,  been  conrertM 
realty,  and  belonged  to  the  heir  at  law,  aud  not  to  the  next  of  kin.  Tfefl 
limitations  were  applicable  to  real  estate  only,  and  that  the  word  "Irnn^B 
either  meant  leaseholds  for  lives  or  leaseholds  to  be  settled  to  the  same  useaB 
real  estate.  That  the  trust  imperatively  required  the  investment  in  -laikd ; 
no  subsequent  event  had  occurred  to  change  its  quality.  ■ 
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Mr.  Eindentey  and  Mr.  Romilly,  eoiUrh,  for  the  next  of  kin,  argued,  that  do 
Mute  conrenion  had  been  intended ;  for  the  trust  was  not  imperative,  the 
rattees  baring  the  option  of  investing  in  leaseholds,  or  personalty ;  and  on  that 
pound  it  wu  held  by  Lord  Loughborough  in  Walker  v.  Denne  (2  Ves.  jun.  170;  and 
'pFm  r.  Sarndt,  19  Vea.  102)  that  personalty  directed  to  be  90  invested  was  not 
'   tted  into  realty.    That  if,  however,  an  absolute  conversion  was  intended,  it  only 
t}-jdied  to  those  persons  taking  under  the  limitatioDS  of  the  real  ratate,  and  the 
for  whioh  the  conversion  was  directed  having  been  satisfied,  the  residuary 
itN  ta^  tiie  fund  in  the  character  of  personalty ;  Cogan  v.  ^iphms  (1  Beav. 
,  0.).  Hist  it  could  not  be  realty,  for  then  it  muld  belong  to  the  heir  of  the 
ttor,  and  not  to  the  heir  of  the  residuary  legatee  of  the  personal  estate. 
Tkfij  also  contended  that  if  the  property  were  considered  as  real  estate,  still  the 
equent  mode  of  dealing  with  the  property  by  the  widow,  who  had  received  the 
Hidfl  and  adopted  the  investment,  had  the  effect  of  reconverting  the  property 
Ity. 

ly  referred  to  Cookson  v.  Reay  (5  Beav.  22)  and  Earlom  v.  Smnders  (Amb.  240). 
'.  ColliDs  and  Mr.  Bacon,  for  other  parties. 

'.  Pembert(Hi,  in  reply,  admitted  the  principle  of  Chgan  v.  StepheMt  but  said  that 
ciaioQ  only  raoved  the  exclusion  of  the  heir  at  law  of  die  testator,  and  did  not 
He  in  what  /naracter  the  reaidoary  leugpitees  took  the  iwoperty,  or  profess  to 
PBune  the  rights  of  the  teal  and  perflonaTrepresentatives  01  tiie  residuary  legatees, 
pi  Uasteb  of  ins  BoLts  [Lom  La^gdale].  The  first  point  whioh  is  raised  here 
tber  th««  was  a  trust  for  conversion.  I  am  of  opinion  there  was.  This  case 
from  Walker  v.  Denm  in  this  respect,  that  the  leaseholds  to  be  purchased  were 
expressly  directed  to  be  for  "very  long  terms  of  [66]  years;"  uid  that 
accounts  for  the  decision.  Considering,  however,  the  object  for  which 
iTenion  waa  to  be  made  in  this  case,  and  having  regard  to  all  the  Words  whioh 
Id  be  eoDstrued,  I  think  a  conversion  was  intended. 

kwe  being  a  trust  for  conversion,  this  carries  us  a  very  little  way  in  the 
M  of  t^e  real  question  in  this  cause ;  because  the  conversion  being  for  certain 
IM  distanctly  stated  in  the  will,  which  have  been  satisfied,  and  others  which 
failed,  the  rule  that  the  conversion  is  only  to  be  to  the  extent  to  which  the 
Han  can  be  carried  into  effect  t^en  oomes  into  operation ;  uid  it  haa  been 
■rily  admitted,  that  to  the  extent  to  which  the  limitations  cannot  take  effect, 
H^icr^  remains  perscmalty  of  the  testator,  and  being  so,  belongs  to  Uie  residuary 
eooderthe  will. 

there  had  been  an  actual  investment  in  real  estate,  the  ultimate  limitation  would 
been  such  as  to  have  given  the  residuary  legatee  a  right  to  it,  and  she  might  have 
Bd  it  to  be  limited  ana  disposed  of  as  she  thought  fit,  either  to  her  or  her  heirs, 
[uy  other  way.  Unfortunately  nothing  was  done;  and  we  have  therefore  to 
Br,  what  are  the  rights  of  the  parties  independent  of  any  act  done  by  them  to 
B  Uieir  intention.  Being  personal  estate  in  the  first  instance,  as  regards  the 
By  legatee,  and  noising  having  been  done  to  alter  its  quality,  I  see  no 
>  to  conclude,  that  it  was  to  devolve  in  a  form  different  from  that  in  whioh 
kft  by  the  testator,  or  that  its  chuaeter  waa  altered.  It  mnst^  therefore,  be 
nd  aa  personalty,  and  oonsequentiy  belongs  to  the  next  of  kin,  and  a  declaration 
tcSeet  mnat  be  accordingly  made. 


[66]   AsHTON  V.  MDouGALL.   F^.  11,  AprU  IB,  1B42. 

U  L.  J.  Ch.  344;  6  Jur.  447.  See  VThMe  v.  Cat,  1876,  2  Ch.  D.  396; 
^nggy.Pike,  1882,  7  P.  D.  64.  For  subsequent  proceedings,  see  MameU  v. 
NbU,  1845,  8  Beav.  187. 

■Huriage  of  a  femide  infant,  her  reversionary  interest  in  cboses  in  action  was 
id  ooder  the  Court  for  her  separate  use  for  life,  with  remainder  to  her  children, 
lAenrarda  contracted  two  snbaequent  muriages,  but  no  further  settlement  waa 
iMed  m  those  oocaaiona.   Part  01  the  reversionary  interests  fell  into  possessiiHi 
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during  the  first  oovertare,  aod  part  during  the  second,  and  were  transferred  to 
trustees.  Held,  first,  that  although  the  deed  made  during  infancy  was  not  bindisg 
in  respect  of  the  reversionary  interests,  as  a^inst  the  wife  surviving;,  still  she  migK 
while  discovert,  adopt  it  if  for  her  benefit.  Secondly,  that  the  wife  naviDg  sorriTcd, 
and  not  having  called  for  a  transfer  of  the  fund,  must  be  deemed  to  have  aoqaienri 
iu  and  adopted  it,  as  it  was  for  her  interest  to  do  so.  Thirdly,  that  she  most  W 
deemed  to  have  married  her  second  husband  on  the  faith  that  her  |HX>perty  vm 
protected  by  the  settlement,  and  that  he  was  bound  by  it.  Fourthly,  that  tW 
third  husband,  who  had  notice  of  the  settlement  inrevious  to  his  marnage,  and  bd 
for  some  years  after  acquiesced  in  it,  was  boimd  therebyt  and  had  no  interest  in  tk» 
settled  property ;  and,  fifthly,  that  the  arreara  of  separate  estate  due  at  the  tiai 
of  the  third  marriage  also  belonged  to  the  wife  as  her  separate  estate. 

The  question  in  this  case  was,  whether  the'diird  husband  of  a  lady,  who  at  th| 

time  of  her  first  marriage  was  an  infant,  took  auy  interest  in  her  property  setUed  m 
that  occasion,  part  of  which  consisted  of  a  reversionary  interest  in  choses  in  actioa. 
The  facts  which  gave  rise  to  the  question  were  as  follows : — 

The  Defendant,  Mrs.  Ashton,  whose  maiden  name  was  Susannah  Eliza  Faddc^ 
was  one  of  the  four  children  of  Elizabeth  Paddon,  a  daughter  of  the  testator  Job 
Stacie,  who,  by  his  will,  dated  the  3d  day  of  October  1812,  gave  to  Trimby  and  Bedma^ 

A  freehold  tenement  at  Bath,  on  trust  to  pay  the  rents  to  Sarah  Bussdl  ffl 
life,  with  remfdnder  in  trust  for  the  sole  use  and  benefit  of  Susannah 
Paddon,  if  living  at  her  death, 

The  sum  (rf  £5000  3  per  cent  eonsolidated  Bank  annuitaee,  on  tanst  to  p 
the  dividrads  to  Sarah  EuBeell,  for  her  life,  and  after  her  dea^  to  tnmsfer  I 
capital  to  his  granddaughter  Susannah  Eliza  Paddon  for  her  sole  use  and  benefit, 

A  house  in  Lamb's  Conduit  Street,  on  trust  to  receive  the  rents  and  pay  tkm 
Susan  Wright  during  her  life,  [67]  if  the  lease  so  long  lasted ;  and  if  she  died  (t 
lease  continuing),  on  trust  to  sell  the  lease,  and  stand  possessed  of  the  dmbc 
arising  from  the  sale  thereof,  on  trust  to  invest  the  same  for  the  benefit  of  d 
children  of  his  daughter  Elizabeth  Paddon,  of  whom  Susannah  Eliza  was  one. 

The  sum  of  £^>00  3  per  cent,  annuities,  on  trust  for  the  separate  use  U  Soiri 
Wright  for  her  life,  and  after  her  death  for  Susannah  Eliza  Paddon, 

A  bouse  in  St.  John  Street,  and  a  house  in  Howland  Mews,  after  the  detth 
Susan  Wright,  to  the  children  of  his  daughter  Elizabeth  Paddon, 

The  residue  of  his  estate,  on  trust  to  pay  the  income  thereof  to  the  ehildrm 
Mrs.  Paddon,  to  whom  he  also  gave  £2000  3  per  cent.  annuitieB,  and  a  sum  cf 
long  annuities. 

He  appointed  the  trustees  executors  of  his  will,  and  died  on  the  l&k  of  )^ 
1815.  Trimby  alone  proved  the  will.  At  the  testator's  death,  Mrs.  Bussell," 
Wright,  Mrs.  Paddon,  and  the  four  children  of  Mrs.  Paddon,  were  living. 

Soon  after  the  testator's  death,  a  suit  was  instituted,  by  a  legatee  <»  the  oamt 
GuUan,  against  Trimby  the  executor,  for  payment  of  the  legacy,  and  in  that  suit  t 
usual  accounts  of  Mr.  Staoie's  estate  were  taken. 

On  the  8th  of  June  1818  Susannah  Eliza  Paddon,  being  then  between  sereoUi 
and  eighteen  years  of  ago,  married  her  first  husband  James  Harnett.    Soon  sftff 
marriage,  a  bill  ;was  fi^  on  behalf  of  three  other  children  of  Elizabeth  T  ' 

X'nst  the  trustees  of  Mr.  Stacie's  will,  and  Mr.  and  Mrs.  Harnett,  for  a 
inistration  of  the  estate,  and  by  an  order,  made  in  the  two  causes  of 
T.  Trimby  and  Paddon  [581  t.  Trimbtf  on  the  8th  of  December  1818,  it  was  refeini 
the  Master  to  approve  of  a  proper  settlement  to  be  made  of  the  fortune  of 
Harnett. 

A  settlement,  bearing  date  the  12th  day  of  July  1819,  and  made  between  J) 
Harnett  and  Susannah  Eliza  his  wife  of  the  one  part,  and  Alexander  M'DougtB 
Thomas  Dobson  of  the  other  part,  was  afterwards  executed,  in  pursuance  of 
Master's  report. 

The  settlement  recited  the  will  of  Stacie,  the  institution  of  the  l^atee's  soi^ 
taking  of  the  accounts ;  and  that,  upon  taking  the  accounts,  it  appeared  tbit 
general  personal  estate  was  insufficient  to  pay  the  general  pecuniary  and  stock ' 
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lfiill,juid  that  an  apportionment  hod  been  made;  that  the  sum  of  £117,  7s.  Id. 
Mug,  which  vas  invested  in  the  purchase  of  £151,  ISs.  4d.  3  per  cent,  annuities, 
U  bsen  appordooed  to  Mrs.  Harnett  in  respect  of  her  share  of  the  legacy  of  £2000 
IT  ee&t  aDaoities,  given  to  the  children  of  Mrs.  Paddon,  and  was  carried  to  the 
mt  of  Susannah  Eliza  Paddon ;  and  that  by  several  orders  made  in  the  cause  of 
M  T.  TrinAtf,  the  sum  of  £5000  3  per  cent,  annuities  bad  been  carried  over  to  the 
DBDt  of  Sarah  Kussell  for  her  life,  and  another  sum  of  £5000  had  been  carried  over 
e  account  of  Susan  Wright  for  her  life,  and  the  sum  of  £100,  part  of  £400  long 
ntlM,  bad  been  carried  over  to  the  account  of  Susannah  Eliza  Paddon ;  and  after 
a  reeitiog  the  order  of  reference,  and  the  Master's  report^  it  was  witnessed,  that 
BBttcorenaDted  with  the  tTusteee,  tiiat  if  his  wife  diould  attain  twenty-one  years, 
h)  his  wife  would,  by  fine  or  otherwise,  convey  the  house  at  Bath  to  the  trustees 
le  settlement,  upon  the  trusts  therein  mentioned ;  and  it  was  witnessed,  that 
Httaod  wife  sold  and  assigned  the  £5000  3  per  [&9]  cent,  annuities  standing  to 
Beoimt  of  Sarah  Russell  for  life,  and  Mrs.  Harnett's  share  of  the  money  to  arise 
the  sale  of  the  house  in  Lamb's  Conduit  Street,  and  the  £5000  3  per  cent. 
^m,  standing  to  the  account  of  Susan  Wright  for  her  life,  and  the  sum  of 
1, 138.  4d.  3  per  cent,  annuities,  and  the  sum  of  £100  long  annuities  respectively 
ling  in  the  name  of  Susannah  Eliza  Paddon,  and  all  right  and  interest  of  Harnett 
vile  and  each  of  them  in  the  premises,  to  hold  to  the  trustees  on  the  trusts 
in  mentioned.    The  trusts  were,  to  raise  £500  for  the  use  of  Harnett^  either 
Mrs.  Hkmett's  attaining  the  age  of  twenty-one  years,  or  otherwise  upon  the 
h  d  Mn.  Russell  or  Mrs.  Wright.   And  subject  to  that,  during  the  life  (A  Mrs.  ' 
Ht^  to  pay  the  rents  of  the  freehold  house  and  the  shares  of  the  messuages 
■by  assigned,  and  the  interest  and  dividends  of  the  monies,  stocks,  and  funds,  or 
ptrt  thereof  as  should  be,  from  time  to  time,  vested  in  possession,  to  such  person 
IT  such  purposes,  as  Susannah  Eliza  Harnett  should,  notwithstanding  her  present 
lore  coverture,  from  time  to  time,  when  and  as  the  same  should  become  due,  but 
f  vnj  of  anticipation,  direct  or  appoint,  and  in  default  of  appointment,  into  her 
|nper  bands,  for  her  own  sole  and  separate  benefit,  free  from  the  controul  or 
BTBoce  of  the  said  James  Harnett,  or  any  futwre  ku^nd ;  and  after  her  decease, 
It,  if  there  should  be  any  child  or  children  by  Harnett  or  any  future  husband 
riiBoda,  with  wbom  she  might  marry  after  the  decease  of  Harnett,  for  the  benefit 
bt^ildren. 

I  the  24th  of  December  1821  Mrs.  Harnett  attained  her  age  of  twenty-one 
;  t  fine  was  levied,  to  the  uses  of  the  settlement,  of  Mrs.  Harnett's  reversionary 

tm  the  freehold  house  at  Bath,  and  on  the  22d  day  of  January  1822  an  order 
■taioed,  upon  the  [60]  petition  of  James  Harnett,  who  claimed  the  benefit  of 
ttlement,  for  the  sale  of  so  much  of  the  long  annuities  then  standing  in  the  name 
■Doah  Eliza  Paddon,  as*would  be  sufficient  to  pay  the  costs  of  the  application, 
Its  of  the  fine,  and  the  sum  of  £500  to  be  paid  to  Harnett  for  his  own  use. 
Jiooary  1823  Mrs.  Russell,  the  tenant  for  life  of  one  of  the  sums  of  £5000  3 
■t  annnitiea,  died,  whereby  the  interest  of  Mrs.  Harnett  in  that  sum  became 
in  possession ;  and  on  the  29th  day  of  April  in  the  same  year,  the  trustees  of 
tlemeat,  upon  a  petition,  in  which  they  stated  the  marriage  of  James  Harnett 

aumah  Eaisa  Paddon,  and  the  settlenient  which  had  been  made,  obtained  an 
kr  the  transfer  of  the  £5000  3  per  cent,  annuities,  which  then  stood  to  the 
I  of  Sarah  Kussell  for  her  life,  to  the  account  of  Susannah  Eliza  Paddon;  and 
flrdered,  that  the  divideuds,  subject  to  the  costs  of  the  application,  should  be 

the  trustees  of  the  settlement.  The  stock  was  not  carried  over  under  the 
bnt  by  virtue  of  a  subsequent  order  of  the  14th  of  November  1828,  made  after 
image  of  Mrs.  Harnett  with  a  second  husband,  the  stock  was  carried  to  the 
I  of  the  trustees  of  the  settlement. 

&niett  died  on  the  16th  of  August  1828.  Very  soon  afterwuds  (viz.,  the 
October  1828)  Mrs.  Harnett  married  Charles  Edward  Birch, 
tte  15th  of  May  1829  an  order  was  made  for  payment  of  the  dividends  on 
lof  £54, 17s.  8a.  l<Hig  annuities  to  M'Doiuall  and  Dobson,  as  trustees  of  the 
BBt,  daring  the  life  of  Susannah  Eliza  mmett,  therein  described  as  then 
A  Elia  ^eh,  the  wife  of  Charles  E.  Birch.   And  by  a  subsequent  £61]  order, 
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dated  the  1 9th  of  December  1829,  and  obtained  on  the  petition  of  M'Boagall 
Dobson,  it  wa«  ordered  that  the  long  annuities  should  be  transferred  from  the  tea 
of  Susannah  Eliza  Paddon  to  M'Dougall  luid  Dobson  the  trustees  of  the  setUtnei 

On  the  12th  of  June  1830  Susan  Wright,  who  was  entitled  for  her  life  too 
the  sums  of  X5000  3  per  cent  annuities,  died ;  and  on  the  Ist  day  of  July  183 
order  was  made  on  the  petition  of  M'Dougall  and  Dobson,  entitled  in  a  cam 
which  Charles  Edwaid  Birch  and  Susannah  Eliza  his  wife,  late  Susaunsh 
Harnett,  were  stated  to  be  Defendants,  for  the  transfer  of  die  £5000  S  per 
annuities  from  the  account  of  Susui  Wright  for  her  life,  to  M*DoogalI  and  Do 
upon  the  tnuta  of  the  settlement  of  the  12th  of  July  1819. 

In  the  year  1830  the  leaseholds,  in  which  Mrs.  Birch  was  interested,  wen 
and  in  respect  of  them,  a  sum  of  £142,  IDs.  3d.  3  per  cent  annuities  bad 
transferred  into  Court  since  the  institution  of  this  suit. 

On  the  30th  of  March  1831  Mr.  Biroh  died.  At  this  time  the  real  eststi 
been  subjected  to  the  settlement  by  the  fine  which  had  been  levied  in  the  lifeti 
Harnett  the  first  husband ;  the  two  sums  of  £5000  3  per  cent,  annuities  and  th 
annuities  had  been  transferred  to,  and  become  vested  in,  the  trustees  of  the 
ment,  and  were,  if  the  settlement  was  valid,  held  by  them,  on  trust  for  the  bq 
use  of  Mrs.  Birch,  with  remainder  to  her  children,  of  vhkAi  she  had  four  by  hi 
marriage ;  and  the  trustees  were  responsible  for  the  money  arising  from  the 
the  leaseholds. 

Mr.  Birch  having  died  on  the  30tb  of  March  1831,  his  widow,  on  the  18th  o 
following  married  ^2]  the  Plaintiff.  No  settlement  was  executed  on  their  mi 
but  the  Plaintiff  had  notice  of  the  settlement  made  in  1819,  and  by  his  oon 
acquiesced  therein,  and  after  his  marriage  concurred  in  the  appoinbnent  of 
trustee  thereunder ;  he  also  joined  his  wife  in  a  power  of  attorney  to  enal 
agents  to  receive  the  dividends  from  the  trustees  of  the  settlement 

Mrs.  Ashton  had  children  by  her  first  and  third  marriage.  Differences 
arisen  between  Mr.  and  Mrs.  Ashton  they  separated,  and,  in  June  1836,  Mr. . 
filed  this  bill,  praying  in  substance,  for  a  declaration  that  the  Plaintiff,  Kobert  j 
waa  entitled,  in  right  of  his  wife  during  the  marriage,  to  the  rents  and  dirid 
the  property  comprised  in  the  settlement  of  1819,  which  the  Plaintiff  insisted  i 
binmng  upon  him ;  and  the  bill,  charging  that  in  respect  of  the  estate  and 
allegeato  DC  subject  to  the  trusts  of  me  settkment,  were  had  been  several  b 
of  tniBt,  prayed  for  relief  in  respect  thereof  agunst  the  Defendant^  All 
Henderson  M'Dougall,  as  representative  of  the  deoused  trustee  <^  the  settlem< 

It  should  also  be  stated,  that  the  Plaintiff  made  a  claim  to  certain  dividei 
interest  on  the  property  which  had  accrued  between  the  second  and  third  m 
and  which  he  alleged  had  not  been  paid  over  by  the  trustees. 

The  Defendants  insisted  that  the  settlement  of  1819  was  a  valid  and  sal 
settlement ;  that  by  the  trusts  thereof,  the  Defendant,  Mrs.  Ashton,  was  ent 
the  income  of  the  property  therein  comprised  for  her  separate  use ;  that  the  1 
had  no  interest  therein,  and  that  his  bill  ought  to  be  dismissed  with  costs. 

[63]  The  question  in  reality  was,  whether  the  Plaintiff  Mr.  Ashton  ta 
interest  in  the  property  settled  on  the  first  marriage. 

Mr.  Pemberton  and  Mr.  Hubbaoh,  for  tiie  Plaintiff.  Mrs.  Ashton  was  ai 
at  the  time  of  the  execution  of  the  aettiement  on  her  first  marria^ ;  th 
tJierefore,  was  a  nullity  as  far  as  it  purported  to  be  the  contract  of  an  insant ;  Z 
V.  Lane  (1  Bro.  C.  C.  106),  Stamper  v.  Barker  (5  Mad.  157).  At  the  atnaosi 
binding  only  to  the  extent  to  which  the  first  husband  could  bind  his  wife's  pi 
Simson  V.  Jones  (2  Russ.  &  Myl.  365).  As  to  the  wife's  reversionary  interest 
choses  in  action,  it  is  clear  that  the  husband  had  no  power  of  binding  them  as 
the  wife  surviving,  as  he  had  not  the  power  of  reducing  them  into  possession  ; 
V.  Jackson  (1  Russ.  1),  Honner  v.  Morton  (3  Russ.  65;  and  Si^e  v.  EveriU,  1 
Cr.  37).  As  the^  did  not  fall  into  possession  during  the  first  coverture,  the 
in  right  of  his  wife  is  entitled  to  the  amount,  subject  to  his  wife's  equity  to 
ment.  As  to  the  arrears,  they  belong  to  the  wife  absolutely,  and  the  hushan 
entitled  thereto  in  her  right. 

It  is  said  that  the  Pluntiff  acquiesced  in  the  setldenient ;  even  if  he  did  • 
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Qce  of  his  rights,  and  that  will  not  affect  him  ;  Murray  v.  Palmer  (2  Sch.  & 
~An),  Gmes  v.  Perking  (6  Sim.  576). 

^Tbe words  "sole  use  "  in  the  testator's  will,  are  not  sufficient  to  limit  the  properU^ 
vife's  sepaiate  use ;  Stanton  v.  HaU  (2  Rusa.  &  Myl.  175),  Tyler  v.  Lake 

183). 

J  Mr.  Kindersley  and  Mr.  Purvis,  for  Mrs.  Ashton,  and  Mr.  Tinney  and  Mr. 
iir^  for  the  trustees.  First,  as  to  the  leaseholds,  it  is  dear  that  the  settlement 
llxiidiDg  both  on  the  husband  and  wife ;  TivlUpe  v.  Xm/m  (1  S.  &  St.  477),  Donne 
fvi  (3  Bubs.  &  Myl.  360) ;  and  according  to  the  decision  in  Hmvey  v.  AshUy 
SIO),  even  the  wife's  contingent  interest  would  be  bound.  The  settlement 
ling  00  the  husbancl;  Middlewme  v.  MarUm  {2  Atk.  519);  and  being  made 
I  tbe  atnctioD  of  the  Court  it  was  binding  also  on  the  wife.  Even  if  it  were  other- 
I  itill  if  it  were  for  the  interest  of  the  wife  so  to  do,  she  might,  while  discovert, 
tit.  From  her  subsequent  conduct  when  she  was  no  longer  under  coverture,  it 
that  she  adopted  and  confirmed  this  settlement,  and  it  was  not  competent 
F  for  her  or  her  after-taken  husband  to  defeat  it. 

by  the  will  of  tbe  testator,  the  property  was  settled  to  her  separate  use ; 
I  used  were  sufllcient  for  that  purpose ;  Adamson  v.  Armitage  (19  Yes.  416), 
£sy  (1  Mad.  199).   Admitting  she  could  not,  while  an  infant,  affect  the 
'  of  ber  separate  estate,  still  it  remained  separate  estate  upon  her  subsequent 
i;  Johuim  v.  JoAnwn  (1  Keen,  648),  Tultett  v.  Armdrong  (1  Beav.  1,  and 
.  &  Cr.  377).    Tbe  arrears  of  separate  estate  are  subject  to  the  same  qualifica- 
:  are  held  independent  of  the  husband's  marital  right. 
Bt«rer  may  be  the  effect  of  the  settlement,  the  Plaintiff  has  repeatedly 
~  in  it,  and  dealt  with  [6B]  the  property  on  the  faith  of  its  validity,  he 
therefore,  now  dispute  it.    The  Plaintiff  has,  therefore,  no  interest  in  the 
r,  sod  the  bill  ought  to  be  disibissed  with  costs. 

r.  G.  Turner  and  Mr.  Austen,  Mr.  Wood  and  Mr.  Lewin,  for  other  parties, 
k:  Pemberton,  in  reply.   The  settlement  of  an  infant's  property  under  the 
[bit  DO  greater  efficacy  than  one  made  by  an  infant  with  the  consent  of  her 
^ orenardians.    In  neither  case  can  a  power  of  conbraotina;  be  given  to  an 
The  settiement  is  only  good  as  the  settlement  of  the  husband;  and  as 
I  those  interests  which  he  has  not  tbe  power  to  affect,  the  settlement  is  wholly 
tire.  The  property  or  some  portion  of  it,  at  least,  belonged  to  the  wife  at  the 
'  her  third  marriage,  and  the  Plaintiff  has  entered  into  no  contract  to 
icr  limit  bis  marital  ngbts.    Acquiescence  is  not  sufficient  to  defeat  a  vested 

if  tbe  Plaintiff  be  wrong,  this  is  not  a  case  for  <»>sts :  the  bill  was  filed  after 
wion  in  Mastey  t.  Parker  (2  Myl  &  K.  174),  and  before  that  in  Tvlktt  v. 

:  BiASTER  OF  THE  RoLLS  [Lord  Langdale].    I  do  not  find  anything,  which,  as 
I  to  me,  onght  to  induce  a  Court  to  consider  the  settlement  as  invalid  for 
tion  of  Mrs.  Ashton.   The  first  marriage  took  place  during  her  infancy, 
interests  to  which  she  was  entitled  and  which  formed  the  subject  of  the 
at,  were,  for  the  most  part,  reversionary,  and  the  reversionary  interests  of  a 
I  woman  are  [66]  not  assignable  as  against  herself  surviving  her  husband ;  but 
nment  of  a  reversionary  interest  which  falls  into  possession  during  the 
may  be  valid,  and  there  seems  to  be  no  reason  why  she  may  not  adopt  an 
at  made  during  her  coverture,  for  her  own  benefit  during  tbe  whole  of  her 
I  for  tbe  benefit  of  her  children  after  her  death.    A  part  of  the  reversionary 
fell  into  possession  during  the  life  of  her  first  husband,  who  claimed  and 
\  die  benefit  of  the  settlement,  and  was  bound  by  it.    After  his  death,  I  think 
I  vife  Kirviving  him,  and  not  claiming  to  have  the  funds  transferred  to  herself, 
I  denned  to  have  acquiesced  in  and  adopted  the  settlement,  as  it  was  for  her 
I  to  da  I  cooceive  tbat  she  ought  to  be  deemed  to  have  married  her  second 
.  Mr.  Birch,  on  the  faith  that  her  property  was  protected  by  the  settlement, 
he  was  bound  by  it.   The  remainder  of  her  reversionary  interests  fell  into 
n  daring  his  life,  and  became  subject  to  the  set^ement,  and  so  continued  to 
>tini0  tahin  death,  when  the  lady  again  became  a  widow. 
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Within  three  months  after  the  death  of  Birch,  viz.,  on  the  18th  of  June  I8Sl,ili 
married  the  Plaintiff ;  and  if  she  had  practised  any  fraud  upon  him  by  mmm 
sentatious  res^ting  the  property,  or  given  reason  to  suppose  that  he  woukt  beooH 
entitled  to  it  in  her  right,  or,  if  a  single  woman,  entitled  to  property  limited  to  1 
sole  use  free  from  the  control  of  any  husband  she  might  marry  ought  to  be  dcen 
by  the  act  of  muria^  to  have  conferred  such  property  on  her  buaband,  Mr.  Aiht 
might  have  been  entitled  to  relief :  but  the  case  is  entirely  different;  Mr. 
before  his  marriage,  was  perfectly  well  acquainted  witii  the  settlement.  He 
his  wife,  knowing  that  her  property  was  limited  to  her  separate  use,  and  for « 

fears  after  the  marriage  be  entirely  acquiesced  in  it.  Under  the  circum-[67]-8tH[ 
am  of  opinion,  that  the  FlaintifT  is  not,  in  right  of  bis  wife,  entitled  to  any  picl 
the  property  which  he  claims,  and  that  the  whole  foundation  on  which  he  tab' 
relief  entirely  fails. 

It  was  argued,  that  the  Plaintiff,  if  not  entitled  to  more,  was  at  least  enlatla 
snoh  part  of  the  income  as  became  due  between  the  death  of  Birch  and  Mrs.  AaU 
marriage  with  the  Plaintiff :  but  I  am  of  opinion,  that  any  sums  to  which  ibe 
entitled  when  she  married,  were  due  to  the  trustees  for  her  benefit,  and  were  ■ ' 
to  the  trusts,  aud  payable  to  her  for  her  separate  use. 

As  the  Plaintiff  appears  to  me  to  have  no  interest  in  the  property  oomprs 
the  settlement,  I  can  give  no  relief  in  respect  of  the  breacfaw  of  trust  wmcli 
been  committed;  and  the  bill  must  be  dismissed  with  costs  against  ill 
Defendants. 


[67]   Bampton  v.  Birchall.    April  19,  1842. 

[S.  C.  5  Beav.  330 ;  6  Jur.  815 ;  1  Ph.  568 ;  41  E.  R  749.] 

An  ejectment  bill  filed  in  1843,  stated  thftt  the  Plaintiff's  alleged  right  to  the 
accrued  in  1812,  that  a  bill  had  been  filed  in  1824  to  recover  the  proper^,  an 
an  ejectment  had  been  brou^t  in  1832,  which  was  stayed  unm  the  Puin  ' 
paid  ^e  costs  of  a  former  ejectment ;  but  it  did  not  state  the  result  of  the  M 
action.  Held,  that  it  must  be  inferred  that  they  had  fidled,  and  that  they  di 
prevent  the  operation  of  the  Statute  of  Limitations. 

The  Defendant  having  obtained  liberty  to  file  a  double  plea  (4  Beav.  56fl 
Plaintiff  amended  his  bill.  The  Defendant  thweapon  filed  a  general  demurrer, 
now  came  on  for  argument. 

The  amended  bill  stated,  that  Sir  Frank  Standish  died  in  May  1812, 
certain  real  estates,  leaving  [68]  Thomas  Standish  his  heir  at  law ;  and,  aftw  i 
out  the  pedigree,  it  stated,  thal^  at  the  time  of  the  death  of  the  said  late  Sir 
Standish,  there  were  outstanding,  certain  terms  for  years  <d  the  estatea  of  wl 
died  seized,  which  had  been  in  his  lifetime  satisfied,  and  that  the  same  stall 
outstanding,  and  also  certain  mortgages  of,  and  incumbrances  upon,  the  said 
and  premises,  for  small  sums  of  money,  and  also  leases  of  ^e  aaid  estate  and  pn 
which  were  not  yet  expired.  That  upon,  or  soon  after  the  death  of  the  M 
Frank  Standish,  Frank  Hall  entered  into  possession  or  into  the  receipt  of  Un 
and  profits  of  the  whole  of  the  said  estates  and  {>remiaes,  and  remained  and 
in  such  possession  or  receipt  up  to  the  time  of  his  death,  which  happened  in 
the  month  of  December  1840,  without  having  any  title  thereto;  and  upon 
the  Defendants  entered  into  possession  under  his  will,  and  continued  and  were 
such  possession  and  receipt,  without  having  any  actual  title  thereto.  That  ii 
to  protect  such  possession,  Frank  Hall,  during  his  life,  procured  some  of  such 
toms  as  aforesaid  and  some  of  such  leases  to  be  assigned,  to  or  upon  trust 
and  the  Defendants  or  some  or  one  of  them  did  also  prociue  some  (rf  such  n 
or  incnmbrances  as  aforesaid,  to  be  assigned  to  or  upon  toust  for  diem  or 
them ;  but  that  other  of  such  terms,  mortgages,  and  leases  then  renoiuned 
remained  vested  in  other  persons,  so  that  toe  Plaintiff^  who  was  entitled  to 
real  estate  of  Thomas  Standish,  as  his  assignee,  was  unable  to  proceed  at 
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InoTer  the  possession  of  the  said  estates  and  premises.    It  stated  that  the  mortgages 

fimA  to  Frank  Hall  and  the  Defendants  bad  been  paid  off. 

Hilt  Humus  Scaodish  took  the  benefit  of  the  Insolvent  Act  in  October  1820, 
1  died  aboat  the  13th  of  [69]  July  1836.  That  Bladkbum  and  Johnson  had 
■  ongioaUy  ^pointed  his  assignees ;  and  after  their  deoease,  and  on  the  6th  of 
ril  \U\,  the  Plaint^  was  appointed  assignee,  and  as  such  became  entitled  to  the 
ita& 

Tbe  bill  alleged  that  the  Defendants  pretended  that  the  Plaintiff  was  barred  by 
iStitete  of  LimitationB ;  whereas  the  Plaintiff  charged  the  contrary,  arid  that  he 
latitled  to  recover  the  lands,  && 

And  the  Plaintiff  charged,  as  evidence  of  the  matters  aforesaid,  that,  on  or  about 
JjStb  of  June  1824,  Blackburn,  as  the  then  surviving  assignee  of  Thomas  Standish, 
wed,  exhibited  his  bill  of  complaint  in  this  Ck)urt  against  Frank  Hall,  deceased, 
iejmtpose  of  recovering  from  him  the  possession  of  the  said  lands,  &c.,  and  for 
Roant  and  payment  to  him  of  the  rents  and  profits  of  the  said  estates,  &c.,  and 
■ek  other  relief  as  therein  mentioned.   Ami  the  Plaintiff  further  charWt,  as . 
nee  of  the  matters  aforesaid,  that  the  said  Frank  Hall,  deceased,  appeared  to  the 
IbU,  and  did,  on  or  aboat  the  12th  of  April  1826,  put  in  his  answer  to  the  said 
1^  which  he  admitted  Uie  seisin  of  the  estates  by  Sir  Frank  Standish  at  his 
h,  and  Mb  death,  and  certain  specified  parts  of  the  pedigree,  and  that  there  were 
Muding  terms,  and  submitted  and  undertook  not  to  set  up  or  avail  himself  of  the 
I  temu,  in  uiy  proceedings  at  law  which  Blackburn  might  take  respecting  the 
t  estates;  and  he  admitted  the  insolvency,  and  that  he  had  no  claim  on  the  estate 
mpect  of  any  mortgage. 

nie  Inll  also  charged,  as  evidence  of  the  matters  aforesaid,  that,  in  the  month  of 
'IS3%  various  actual  'entries  were  made  upon  the  estates,  by  Thomas  Standish 
Us  assignee,  and  by  his  agent  duly  authorised,  and  [70]  that  shortly  after  such 
ttt  were  made,  and  in  or  as  of  Easter  term  1832,  an  action  of  ejectment  was  corn- 
ed on  the  several  demises  of  Thomas  Standish  and  Blaekbum,  in  the  Court  of 
is  Bench,  against  Frank  Hall,  deceased,  and  the  several  tenants  of  the  estates, 
on  or  about  the  7th  of  Jane  1832,  a  rule  nisi  was  obtained  from  the  Court  of 
B  Bench  in  tbe  said  action  of  ejectment,  which  role  was  in  the  words  and  figures, 
the  purport  and  effect  hereim^ter  mentioned,  viz. 
fDoe  demses  Standish,  &c.^  v.  Roe. — Upon  reading  the  a£5davit  of  Bethel  Robinson 
Bthers,  it  is  ordered,  that  the  lessors  of  the  Plaintiff,  upon  notice  of  this  rule  to 
1^  to  their  attorney,  shall,  upon  Wednesday  the  13th  day  of  June  instant, 
eiase  why  tbe  proceedings  in  the  ejectments  served  upon  Frank  Hall,  Esq., 
e  aiid  affidavit  named,  and  his  tenants,  should  not  be  stayed,  until  the  taxed 
4f  the  former  ejectments  are  paid,  and  that  in  the  meantime  [nrooeedings  be 
L' 

t  bill  also  cfaai^ged  that  the  rule  ncn  was,  some  time  in  the  month  of  June  1832, 
ihsolute  (5  Barn.  &  Ad.  878),  and  that  by  reason  of  the  said  Thomas  Standish 
■niMe  to  pay  the  costs  in  the  said  rule  mentioned,  and  of  Blackbam  having 
■te  of  Thomas  Standish  in  his  hands  to  meet  such  costs,  no  further  proceedings 
kikeo  in  the  ejectments,  and  tbe  ejectments  were  pending,  at  the  time  of  toe 
ii  Frank  Hall,  but  upon  such  death  became  abated. 

B  Isll  prayed  a  declaration  of  tbe  right  of  the  Plaintiff  to  the  estates,  or  that  an 
light  be  directed.  [71]  That  the  Defendants  might  be  restrained  from  setting 
I  outstanding  terms ;  and  if  the  Defendants  had  a  mortgage  title,  that  the 
iffim^t  be  let  in  to  redeem. 

I  tins  bill  the  Defendants  filed  a  general  demurrer  for  want  of  equity, 
c  Tomer  and  Mr.  Elmsley,  in  support  of  the  demurrer.  The  Plaintiff  has  not 
Kli  diewn  any  right  to  relief.  His  right  of  action  accrued  on  the  death  of 
ink  Standish  in  1812,  or  thirty  years  aga  By  the  3  &  4  W.  4,  e.  27,  s.  2,  no 
eto  be  brooght  to  recover  any  land  twenty  years  after  the  right  to  bring  the 
leenied,  and  this  applies  to  equity.  (Sect.  24.)  Not  only  is  the  remedy  taken 
but  the  right  has  become  extingoisbed.  (Sect.  34.)  The  defence  of  the  Statute 
■tstioos  may  be  raised  by  general  demurrer ;  Hoa/re  v.  Peck  (6  Simons,  61 ;  and 
iMT.Pob,  3T.&ColL266). 
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The  bill  seems  to  rely  on  three  erounds  as  preventing  the  operation  of  tin  ^iM 
of  Limitations.    First,  on  the  bill  filed  in  1824  against  Frank  Hall,  but  that  suit  bi 
in  face,  been,  and  must  be  assumed  to  have  been,  dismissed,  and  ■  this  bill  is  sot 
continuance  of  that  suit.    Secondly,  it  is  said  that  entries  were  made  in  183S;1 
by  the  above  statute  an  entry  is  wholly  ineffectual  to  prevent  the  opention  of 
statute.    (Sect.  10.)   Thirdly,  the  action  at  law,  which  is  wholly  abated,  and  en 
be  revived.  The  allegations  in  the  bill  are  uncertain,  and  must  foe  taken  most  stm 
against  the  Plaintiff. 

r72]  Mr.  Femberton,  Mr.  Bilton,  and  Mr.  Johnson,  eorUrh. 

The  bill  contains  a  charge  that  the  Plaintiff  is  not  bured  by  the  Statate 
Limitations,  and  he  will  therefore  be  enabled  to  enter  into  evidence  as  to  that 
at  the  hearing.   This,  being  a  general  demurrer,  cannot  be  iJlowed,  unless  it  ia  a 
clear  that  the  bill  would  oe  aiamiBsed  with  costs  at  the  hearing ;  Aveh  t.  m 
(3  Ves.  253). 

The  Statute  of  Limitations  cannot  apply  to  a  case  of  this  description,  where 
ceedings  both  at  law  and  in  equity  were  commenced  within  the  proper  tinw; 
mere  accident  of  the  death  of  a  party  pending  a  suit  cannot  have  ,the  eSM 
destroying  his  rights,  and  upon  the  statements  in  this  bill  nei^er  the  action  nor 
suit  have  yet  been  determined.  In  the  former  a  conditional  rule  delayed  the 
oeediu^  but  did  not  admit  the  operation  of  the  Statute  of  LimitatioDS ;  in  the  I 
an  answer  has  been  put  in,  containing  an  midertaking  and  submission  not  to  eel 
outstanding  terms:  this  is  binding  on  the  present  Defendants,  and  the  Flai 
would,  at  least,  be  entitled  to  a  decree  restraining  the  Defendants  from  setting  I 
up  in  an  action  at  law. 

The  Master  of  the  Rolls  [Lord  Langdale]  (without  hearing  a  reply)  said: 
question  is,  not  whether  I  am  to  stop  any  proceedings  at  law,  for  uotwithstu 
any  decision  that  I  may  make  here,  the  Plaintiff  will  be  perfectly  at  libert 
go  on  with  his  l^al  proceedings  if  be  can  support  them;  Imt  the  queadoi 
whether  I  am  to  ^iord  the  assistance  of  this  Court  in  giving  equitable  relief  U 
Plaintiff. 

[73]  Sir  Frank  Standiah  died  in  the  month  of  May  1812.  The  Flaiotiff  ia- 
cause  <uaims  in  the  right  of  a  person  in  the  name  of  Thomas  Stanley,  and  aU 
tiiat  at  the  time  of  the  death  oi  Sir  Frank  Standidbi  Tbomas  Stanley  was  his  h 
law,  and  that  Sir  Frank  Standidi  having  died  intestate^  his  right  to  tlie  « 
accrued  at  that  time,  that  is,  in  May  1812.  He  has  stated  in  his  bill  groan 
equitable  relief,  which,  if  he  had  come  in  due  time,  would  have  been  suffieiel 
entitle  him  to  the  assistance  of  this  Court ;  for  he  says  that  he  has  a  legal  riglil 
that  he  is  prevented  from  taking  the  benefit  of  that  legal  right  by  outstanding  t 
which  he  seeks  to  have  removed ;  he  also  states  that  some  of  those  outstanding  1 
are  held  as  a  security  of  money,  which  has  been  entirely  or  neariy  paid; 
(supposing  that  to  be  the  case)  then,  upon  payment  by  him  of  what  ia  dae,  he' 
be  entitled  to  the  equitable  relief  which  he  has  asked. 

It  has  not  been  disputed,  in  the  course  of  this  discussion,  that  there  are  gr 
on  which  equitable  relief  might  be  claimed,  if  the  Plaintiff  had  oome  iu  du 
But  the  right  having  accruM  in  the  month  of  Ma^  1812,  this  Hll  is  filed  i 
month  of  January  1842,  within  a  few  months  of  thirty  years,  during  whieb  tj 
either  the  Plaintiff  or  Stanley,  through  whom  the  Plaintiff  claims,  had  been  <i 
to  this  right,  they  ought  to  have  enforced  it.  In  answer  to  this  claim  it  is  sai 
only  is  your  remedy  barred,  but  your  right  is  extinguished  by  the  Statute  of  L 
tions ;  primd  facie  it  is  so ;  the  statute  says  that  if  the  action  or  suit  be  not  ht 
within  a  certain  time  the  right  is  to  be  extinguished.  What  then  are  the  dnmnn 
by  which  the  operation  of  the  statute  is  to  be  excluded  1  Let  ua  look  a  little^ 
history  of  the  case  so  far  as  it  appears  on  this  bill,  for  it  is  on  the  bill  alone  th 
Court  is  [74]  to  proceed  on  this  occasion,  and  I  cannot  in  any  way  go  out  of  ib 

In  the  year  1812  the  right  accrued  In  the  year  1820  Thomas  Stanley  k 
insolvent  There  was  no  suspension  or  interruption  of  the  rieht  by  usl 
because  whatever  right  was  vested  in  the  insolvent  was  transmittM  to  bis  afl 
and  the  assignee  had  just  the  same  right  of  proceeding  to  reoover  any  intei 
which  this  person  was  entitled  as  the  person  himself  had.   Nothing  was  done  I 
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■onth  of  June  1824;  and  in  the  month  of  June  1824  the  Uien  assignee  under  the 
iMoInoey  filed  a  bill,  which  seems,  from  the  nature  of  it,  as  it  is  stated  here,  to  be 
letj  modi  in  the  character  of  the  present  bill.  Mr.  Frank  Hall  who  was  at  that 
ame  in  possession  of  the  estate,  was  made  a  Defendant  to  the  bill,  and  in  the  month 
if  Apil  1825  he  put  in  an  answer;  in  which  answer  he  is  stated  to  have  admitted 
■itan  thiiws,  and  on  this  demurrer  I  moat  take  it  that  diose  things  were  so  admitted 

Lhim.  Now  it  is  most  extraordinary  that  the  bill  does  not  state  anything  more 
Dt  thtt  iHTDceeding.   There  is  an  end  of  it  in  the  year  1825.   From  the  year  1825 

0  tbe  rear  1842,  it  doea  not  seem  Uiat  any  step  whatsoever  has  been  taken  in  that 
lit  The  Plaintiff  leaves  me  entirely  in  the  dwrk  on  tbe  subject,  and  leaves  me  to 
Iht  sodi  inferenoea  as  the  cirounutaDoes  of  the  oase  warrant.   It  is  perfeeUy  true, 

1  stated  by  the  D^ndants*  eoonsel,  that  you  ar«  to  prasome  against  the  pleader. 
Iwmot  inemime  that  l^e  Plaintiff  in  tiiat  case,  luivins  a  oontinned  rights  and  bang 
tie  to  Bupp(Ht  that  right  by  the  admissions  contained  in  the  answer  to  that  bill, 
boDght  fit  to  suspend  all  proceedings  whatever  from  1625  downwards.  But  when  I 
■meet  with  diat  fact^  which  is  of  itself  extremely  strong,  the  circumstance  that  this 
ill  ia  in  no  way  founded  on  any  [75]  of  the  proceedings  which  took  place  in  that 
Hue,  and  does  not  ask  for  the  lienefit  of  them,  and  though  stating  those  admissions, 
oas  not  ask  the  benefit  of  the  admissions,  or  of  any  proceedings  in  that  cause,  I 
hink  the  necessary  inference  is,  that  that  suit  has  failed.  I  take  no  notice  of  the 
htemoit  made  at  the  Bar,  that  the  bill  is  dismissed.  I  know  not  whether  it  is  so 
rno^  but  I  necessarily  assume  from  the  facta  here  stated  that  that  is  not  aa  effi(aent 
use. 

The  next  thing  that  tO(^  plaoe  was  in  the  month  of  May  1833,  when  entries  were 
leda  Kow  I  do  not  ocdleot  very  distinctly  from  this  record,  on  what  day  in  BAay 
Mie  entries  were  made;  but  I  will  suppose  that  Uie  entries  were  made  within 
fMfey  years  from  the  accruer  of  the  alleged  right.  The  Act  expressly  states  that 
I  eatiy  of  itself  is  not  to  have  any  effect  in  such  proceedings.  Those  entries  were 
ilowed  by  an  action,  which,  it  seema,  the  Plaintiff  had  no  right  to  prosecute,  because 
B  had  not  paid  the  costs  of  a  prior  action,  and  there  a  conditional  order  was  made  in 
M  first  instance  to  prevent  him  prosecuting  that  action  unless  he  paid  those  costs, 
id  that  order  was  afterwards  made  absolute.  The  effect  of  making  the  order  nisi 
Mnte  was  this,  that  the  party  was  restnuned  from  going  on  with  the  ejectment 
itQ  payment  of  costs ;  but  by  paying  the  costs,  or  by  an  act  of  his  own,  he  might 
n«  bean  at  lilwty  to  go  on.  It  was  his  own  omission  that  he  did  not  perform  it ; 
'is  nid  it  arose  from  poverty ;  that  is  to  be  regretted  if  he  had  a  ri^t  to  maintain ; 
It  he  did  not  pay  l^e  costs,  and,  the  conseqnenoe  was,  thi^  he  was  jpreeluded  from 
tag  on.  The  aotjon  being  stayed  in  manner  I  have  stated,  I  am  of  o[nnion 
lit  tbe  proceedings  in  that  action  do  not  exclude  the  operatirai  oi  the  Statute  ci 
Biitations. 

{76]  What  happened  nextl  Thomas  Stanley  died  on  the  13th  of  July  1836,  but 
H,  I  think,  made  no  difference  at  all  in  the  matter.  Frank  Hall  died  in  the  month 
[  December  1840.  What  was  done  in  the  proceeding  of  the  insolvency  does  not 
ipear  until  the  month  of  April  1841,  when  the  Plaintiff  was  appointed  assignee 
feder  the  insolvency.  Now  I  quite  agree  with  the  Plaintiff  in  this,  that  there  was 
k  extn(»dinary  delay  from  April  1841  to  January  1842,  when  this  gentleman  was 
IVoiDted ;  but  that  is  by  no  means  the  question ;  the  question  is  this,  when  did  the 
|kit  accrue,  when  ought  the  party  to  have  prosecuted  his  right  ?  on  tiie  other  hand, 
|nr  long  have  the  parties  who  claimed  adversely  in  1812  been  left  nndisturbed 
t  poasesnon,  undisturbed  by  any  effective  proceeding?  I  must  say  I  am  clearly 
[(^nion  there  is  nothing  to  exclude  the  operation  of  the  Statute  of  Lunitations  in 
liicsse. 

A  question  was  rather  mooted  about  the  propriety  of  taking  advantage  of  the 
titatfl  of  Limitations  by  means  of  a  demurrer.  I  really  do  not  see  any  substantial 
Ejection  to  it ;  and  I  do  not  know  how  I  could  refase  to  give  effect  to  t^t  branch 
[  the  clause  of  the  statute  which  says  that  the  right  is  to  be  barred.  It  is  not 
■ttar  of  mnedy  only,  but  there  is  actnally  an  extinction  of  the  right. 
'  It  appears  to  me  tiiat  this  demurrer  must  be  allowed. 
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[77]  TH0ICA80N  V.  Mosis.  AprU  18,  32,  184S. 

[a  G.  6  Jar.  408.   See  Wateott  y.  OuUiJmi,  1844.  3  Hue,  276.} 

A  testator  passing  over  his  heir  at  law  (the  son  of  bis  deceased  eldest  brother)^ 
£1000  to  the  testator's  father  for  life,  and  after  his  death  to  be  contiinied  to 
testator's  younger  bnther,  and  proceeded  thus : — "And  after  his  death  to  he 
tinned  to  my  next  neaxest  h«r,  and  so  on.  This  propot^  is  not  meant  t 
disposed  of  by  any  of  the  fiunily."  Held,  that  the  ultimate  hmitatioii  wu  voi 
uncertainty. 

In  a  suit  to  obtain  the  decision  of  the  Ck>urt  on  a  very  doubtful  will,  dte 
turned  out  to  bare  no  interest.    The  Conrt,  upon  making  a  daoluatioD  a 
rights  ordered  the  costs  of  all  parties  out  of  the  fund. 

The  question  arose  on  a  bequest  contained  in  the  will  of  the  testator  Tbi 
Moses,  which  was  as  follows There  is  £1000  sterling,  lodged  in  the  bra 
Messrs.  Ease  &  Bond,  merchants,  London,  I  wish  my  attomies  at  home  Co  reoai 
as  soon  after  my  decease  as  possible.   I  wish  it  to  be  put  out  <m  interest  in  End 
and  secured  on  lauded  property,  the  interest  thereca  to  be  received  1^  my  I 
during  his  natural  life,  and  after  hxa  death  to  be  eentimied  to  my  brother  i 
Moees  during  his  natural  life,  uid  after  his  dei^  to  he  con&nved  to     nai  wonit 
and  90  on.   This  property  is  not  meant  to  be  disposed  of  by  any  of  the  bmily." 

The  testator  died  in  1813,  leaving  his  father  and  the  issue  of  Us  deceased 
brother  Richard,  and  two  other  brothers,  Henry  and  John,  him  surviving. 

At  the  time  of  his  death,  Richard,  the  son  of  Richard,  the  deceased  eldest  bn 
was  the  testator's  heir  at  law,  and  John  Moses,  the  testator's  fatfaer,  was  bis 
next  of  kin. 

John  Moses,  the  father,  died  in  1822,  and  Henry  Moses,  the  brother,  dai 
1832,  having  respectively  received  the  interest  of  the  £1000  to  their  deaths, 
death  of  Heniy,  Richard  the  son  of  Richud,  was  the  heir  at  law  of  the  testator 
the  children  of  Ri<Aard,  Henry  and  John  were  his  next  of  kin.  The  qnestaoa 
whom,  under  the  cirenmatances,  the  £1000  now  belonged. 

[78]  There  were  several  cbulms  advanced  for  this  fond. 

first,  it  was  claimed  by  Biefaard  the  youneer,  the  heir  at  law  of  the  testati 
the  ground  of  the  money  being  given  to  the  neir  as  a  persona  detignaia;  Ovfi 
MvMoek  (14  Ves.  488^. 

Secondly,  it  was  claimed  by  the  daughters  of  Henry,  the  testator's  second  to 
as  co-heirs,  on  the  ground  of  their  being  the  "next  and  nearest  heir"  to  Hraiyi 
father,  it  being  argued  on  their  behalf  that  the  testator  had  passed  over  Bichsi 
his  issue ;  that  the  bequest  could  not  revert  back  to  that  une  so  as  to  uitA 
**  the  next  and  nearest  heir ; "  and  that  the  word  heir  did  not  always  mean  tb 
at  law  strictly,  but  mi^ht  be  qualified ;  CSutmbers  v.  Taflor  (2  Myl.  &  Cr.  376). 

Thirdly,  it  was  claimed  by  the  persons  who  were  Uie  next  of  kin  of  the  tetti 
the  death  of  Henry,  on  the  ground  that  the  word  "heir,"  having  refwfl 
personalty,  must  be  oonstruecT  next  of  kin ;  Hniioway  v.  SoUoway  (6  Yes. 
Vamee  v.  Uendenon  (1  Jao.  &  W.  388),  Gittings  v.  MPDermott  (2  MyL  &  K.  69 
that  the  class  must  be  ascertained  at  the  death  of  Henry,  the  tenant  lor  life ;  Jl 
V.  Blamire  (4  Russ.  384). 

Fourthly,  it  was  claimed  by  persons  representing  John,  the  father  of  the 
on  the  ground  that  he  was  sole  next  of  kin  at  the  testator's  death,  and  who  i 
that  the  gift  was  void  for  uncertainty,  and  went  to  the  father  as  next  e 
fTaite  v.  Templer  (2  Sim.  524) ;  Matfes  v.  Hayes  (4  Ross.  311). 

r79]  Mr.  Pemberton  and  Mr.  Rolt,  for  the  FUintiff. 

Mr.  Kinderaley  and  Mr.  K.  Parker, 

Mr.  G.  Turner  and  Mr.  Rof^rs, 

Mr.  Walker,  ior  other  parties. 

Mr.  Pemberton,  in  reply,  referred  to  Lord  Deerkvrit  r.  7%s  Duke  of  8L 
(6  Mad.  232,  8  Bli.  S47,  2  CI.  &  Fin.  611). 
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Thi  Master  of  the  Kolls  [Lord  Langdale].   The  question  in  this  cause  depends 

00  tbe  conatraction  of  the  vords  "  to  be  continued  to  my  next  nearest  heir,  and  so 
on."  The  testator,  at  the  time  of  bis  death,  bad  a  father  and  two  brothers,  Henry 
ad  JohD,  who  were  living,  but  bis  eldest  brother  Richard  had  previously  died,, 
letriog  children.  In  this  situation  of  things  he  made  his  will,  containing  this 
ex]B«8aon  of  bis  wishes ;  without  any  doubt  Ee  intended  a  perpetuity.  The  heir  of 
the  tMtator,  at  the  time  of  his  death,  bein^  the  eldest  son  oi  Bichard,  he  adopted  this 
jaitiODlar  mode  of  succession ;  he  gave  it  first  to  bis  father  for  life,  then  to  his 
jnmgor  Imtther  for  life,  and  then  "  to  be  amHnued  to  his  nearest  heir."  These 
rards  seem  relative,  and  refer  to  vhat  went  before,  and  he  seems  to  have  intended 
tbe  persons  next  to  those  whom  be  bad  treated  as  heirs  by  the  preceding  gifts.  The 
difficulty  is  this,  did  he  mean  the  heir  properly  so  called,  or  some  other  persons  ? 
And  I  have  considerable  difficulty  in  imputing  to  him  that  he  meant  the  person  who, 
u  heir  at  law,  would  have  succeeded  to  his  real  estate. 

The  first  gift  is  to  the  father,  who  was  not  his  heir,  and  tbe  next  gift  is  to  the 
ftRmger  brother,  who  was  [80]  not  heir,  and  then  it  is  to  be  continuw  to  bis  next 
letrest  heir ;  next  to  whom  1  It  is  contended,  that  it  must  have  been  tbe  next  heir, 
tuludiog  all  tboee  passed  over.  On  the  other  hand,  it  is  said  be  meant  it  to  go  to 
a  his  brothers,  and  then  to  revert  back  to  tbe  child  of  the  deceased  brother. 

There  is  so  much  difficulty  and  mioertainty,  that  I  think  it  impossible  to  give  the 
ratb  a  satisfaetOTy  cons^otton.  If  that  should  he  the  case,  the  gift  will  be 
raid,  and  belons  to  the  next  of  kin.   I  will  give  the  prant  further  consideration. 

April  32.  Ths  Master  of  the  Bolls.  Having  farther  considered  this  case,  I 
muuQ  of  the  opinion  which  I  before  expressed.    The  testator,  intending  the  legacy 

1  £1000  to  be  continued  in  his  family,  seems  to  have  contemplated  a  peculiar  Hue  of 
■eeession  in  which  he  meant  tbe  legacy  to  devolve. 

His  £stber  was  to  take  first. 

After  the  death  of  his  father,  his  brother  Henry,  who  was  his  eldest  surviving 
nther,  was  to  take. 

After  the  death  of  Henry,  the  legw^  was  to  be  continned  to  the  testator^s  "  next 
■trest  heir,  and  so  on." 

The  woi^s  "  continued  to  my  next  nearest  heir,  and  so  on,"  appear  to  me  to  have 
aktion  to  the  weoeding  limitations.  They  seem  to  mean  a  oontinnation  to  the 
Ntitw's  nearest  neir,  in  some  way  next  after  him  who  has  before  enjoyed  the  legacy, 
ttd  so  <ni  in  like  order  of  succession. 

{^]  What  then  is  the  succession,  which,  beginning  with  the  father,  and  after  the 
ither's  death  passing  over  the  heir,  and  children  of  the  testator's  eldest  brother,  vests 
k  the  eldest  surviving  brother,  and  is  then  to  be  continued  in  like  succession  to  the 
MUtor's  next  nearest  heir  1 

I  think  it  quite  uncertain  who  was  meant  to  be  designated  by  the  word  '*  heir." 

Id  tbe  ordinary  sense  of  the  word,  the  father  was  not  the  testator's  nearest  heir; 
vt  was  the  eldest  surviving  son  nearest  heir,  or  heir  next  after  the  father.  How 
hen  are  we  to  determine,  from  the  words,  who  is  the  next  nearest  heir,  in  a 
Hoession,  which,  having  thus  commenced,  was  to  be  continued  "so  onl" 

The  testator  may  have  contemplated  a  line  (rf  succession,  capable  of  being,  within 
taoBT  limits,  carried  into  effect  Dy  apt  words:  but  the  word  "heir,"  wbicn  he  has 
M,  imports,  in  some  sense  or  other,  the  right  of  legal  suocession ;  and  he  has  at  the 
Me  time  so  expressed  himself,  as  to  shew  that  he  did  not  intend  the  order  of  legal 
Hcession;  and  under  these  circumstances,  it  appears  to  me,  that  tbe  persons 
•tended  to  take  after  Henry  are  wholly  uncertain,  and  that  the  legacy  belongs  to 
ks  next  of  kin  under  the  statute. 

Mr.  Turner.    The  Plaintiff  has  therefore  no  interest,  and  tbe  bill  must  be  dismissed. 

The  B£a8Teb  of  the  Rolls.  This  is  a  proper  case  for  payment  of  the  costs 
[  sU  parties  oat  of  the  fund.  There  was  once  a  doubt  whe-[82]-ther  costs  could  be 
tdoed  to  be  paid  in  such  a  case,  but  it  has  been  held  otherwise.  There  must 
neesuily  be  a  declaration  of  the  rights. 

Mr.  Tomer  said,  he  remembered  a  case,  in  which  Lord  Eldon  said,  that  he  would 
■he  DO  deeree,  unless  the  puties  would  consent  that  the  costs  should  be  paid 
Notding  to  the  equity  of  the  case. 
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[88]  WiLLiAHB  V.  Douglas.  April  19,  21,  26, 1842. 

A  struiger  to  a  cause  caanot,  as  of  course,  except  to  and  r^er  a  pleading  allied 
be  Boandalous  as  to  him,  oiid  impertineDt  as  between       parties^  but  he  ma/l 
autfaoriM  80  to  do  apon  making  a  special  apfdioation  to  the  Court 

A.  B.  S.,  a.  solicitor,  who  wa9  not  a  party  to  the  cause,  eonoeiving  the 
bill,  and  an  affidavit  in  support  thereof,  to  be  scandalous  and  impntiiMi^ 
exceptions  in  writing  thereto,  which  were  signed  hy  counoil,  and  were  delnrenAi 
the  Plaintiff's  clerk  in  Court 

He  thffli  applied  for  an  order  of  course,  referring  the  exceptions  to  the 
but  the  officer  of  the  Court,  entertaining  a  doubt  as  to  the  regularity, 
drawing  it  up  without  the  directions  of  the  Court 

Mr.  Elderton  now  applied  to  the  Court  to  have  the  order  drawn  vp^  and 
referred  to  several  of  the  authorities  after  stated, 

Ths  Master  of  thk  Bolls  [Lord  Langdale]  said,  as  the  order  of  reference 
be  obtained  within  six  days  from  the  filing  the  exceptions  (Ord.  Can.  7),  it  had 
be  now  made,  to  enable  [83]  the  parties  to.  discuss  its  regularity.  'Hie 
must  undertake  not  to  act  on  the  order  until  Thursday  next,  and  give  imm« 
notice  thereof  to  the  Plaintiff,  who  must  have  liberty  to  move  the  Court  on  that 
without  notice  (Beg.  Lib.  1841,  B.  foL  628),  to  dischar;^  the  order. 

April  21.  Mr.  Geoi^  Turner,  on  behaU  of  the  Plaintifl^  now  moved  to  disdi 
lAxe  order  referring  the  exceptions. 

Mr.  Pemberton  uid  Mr.  Elderton,  etmMt, 

Mr.  Turner,  in  reply. 

The  following  authorities  were  referred  to:  1  Daniels  Pr.  460,  Lord  B« 
Order  (Beames,  25),  Lord  Clarendon's  Order  (Ibid.  165-7),  Abergavemin^  v.  j 
gavmny  (2  P.  Wms.  312),  Bishop  v.  WiUis  (1),  Fell  v.  CAris/'s  College  (2  Bra  C.  C.  ~ 
Coffiai  V.  Cooper  (6  Ves.  514),  Ex  parte  Simpson  (16  Ves.  476),  Erskau  v.  Gorfl 
(18  Ves.  114),  Anonymous  (4  Mad.  252),  which  appears  from  the  Beg.  lAh.  to 
been  a  case  of  Porter  v.  Ewrs,  Ex  parte  Morgan,  and  [84]  came  on  upon  the  4tii  am 
of  April  1818,  so  that  the  Vice-ChaDcellor  seemed  to  have  had  the  oppwtnnS 
communicating  with  Lord  Eldon  in  the  interval. 

The  Masteb  of  the  Bolls  [Lord  Langdale].  I  will  take  time  to  consider 
case.  It  is  a  matter  ot  sraious  consideration,  whether  it  oui  be  possible  for  a 
to  introduce  on  the  record  scandalous  matters  greatly  to  the  prejudice  of  a  sti 
to  the  suit ;  and  that  such  parW  is  not  to  have  an  opportunity  of  applying  % 
relieved  from  the  imputation.  If  that  be  so,  he  and  his  memory  may  be  injnn 
all  time.  This  is  a  state  of  things  which  I  cannot  think  is  likely  to  be  sustained 
may,  however,  be,  that  the  pracUce  can  only  be  settled  by  a  general  order 
Lord  Chancellor  on  the  subject. 

As  to  the  objection  for  impertinence,  I  may  observe,  that  if  the  statemeri 
relative  to  the  issue  between  the  parties,  and  necessary  for  the  determination  of 
rights,  then,  though  it  may  happen  to  be  reproachful  or  scandalous  to  a  person 
pcurty  to  the  suits  it  may  be  said  he  has  no  ri^t  to  oomplain.   With  respeot 
stranger,  the  whole  of  the  statements  in  a  bill  are  impertinent   Bat  the 
oompuined  of  may  be  at  the  scone  time  impertinoat  as  regards  the 


(1)  Bishop  V.  Willis.— 11th  of  July  1749.  Petition  by  Plaintiff  and 
Leicester,  his  solicitor,  setting  forth,  that  Defendant  had  put  in  his  answtf. 
Petitioners  apprehended  was  scandalous  as  to  Petitioner  Leicester,  and  imptfl 
as  to  Plaintiff ;  and  therefore  they  prayed,  that  it  might  be  referred  for  setuadi 
impertinence,  which  was  ordered. 

This  answer  was  reported  scandalous  as  to  Petitioner  Leicester ;  and  it  appo 
that  the  Defendant's  solicitor,  one  Owen,  had  inserted  the  scandalous  matter,  ai 
counsel's  name  to  the  answer,  without  having  imy  authority  for  so  doing,  tiie 
committed  him,  and  ordered  him  to  pay  the  costs  of  the  scandal,  whkh  the  31 
taxed  at  £150.   Deaves,  Bolls  MSS.  118. 


Digitized  by  Google  j 


WILLIAMS  V.  DOUGLAS 


509 


RudalouB  towards  a  stranger.    It  is  alleged,  in  this  case,  that  the  matter  is 
■udaloos ;  and  I  can  scarcely  reconcile  myself  to  the  notion  that  a  person,  not  a 
to  ths  suit^  has  no  remedy  unless  by  action ;  he  mar  however,  aooordin^  to  the 
oos,  be      in  that  unfortunate  sitaiation.   I  shall  look  at  the  authorities,  and 
_j  maaotiiDe  postpone  my  decision. 
[86]  AfrU  26.   Thx  Master  of  the  Bollb.    The  question  in  this  case  is, 
'  er  a  person  who  is  not  a  ^arty  to  the  cause,  alleging  that  the  IhII  contains 
'  vhien  is  at  the  same. time  impertinent  as  between  .the  parties,  and  scandalous 
[tim,  is,  of  course  and  without  leave,  entitled  to  file  exceptions  for  scandal 
I  obtain  an  cffder  to  refer  the  exceptions  to  the  Master,  with  a  view  to  have  the 
.  and  impertinent  matter  (if  it  be  so  found)  expunged, 
is  hut  little  authority  on  the  subject :  but  from  the  terms  in  which  Lord 
n'a  Order  is'  expressed,  from  the  dieta  of  Lord  Eldon,  expressed  in  a  manner  to 
'  Utat  he  had  considered  the  subject,  and  from  the  apparent  necessity  of  the  case, 
as  I  conceive,  uo  other  way  of  doing  effectual  justice  to  an  injured  party, 
nem  that  the  Court  must  have  jurisdiction  and  authority  to  expunge  scandal 
I  record,  at  the  instance  of  a  person  who  may  not  be  a  party  to  the  cause. 

'  justice  to  a  person  aggrieved  by  such  scandal  cannot  be  obtained  by 
i  an  aoti(m,  or  any  sQccession  of  actions.   Whilst  the  record  remains  unaltered 
I  seaodal,  a  perpe^ial  reproach  and  shame,  for  which  no  just  damages  can  be 
' ,  DO  just  compensation  ever  given,  and  which  can  only  be  removed  by  the 
itf  of  this  Courts    I  own  that  I  cannot  attribute  much  weight  to  the  objection 
the  Court  could  by  its  own  order  so  easily  remove),  that  a  person  not  a  party  to 
I  has  no  right  to  an  o£Sce  copy  of  the  bill.    And  I  see  no  hardship  in  compelling  a 
'  who  has  introduced  into  the  record  contumelious  matter  amounting  to  scandal  to 
that  it  is  material  to  the  purposes  of  justice.    It  is  not  denied  [86]  that  the 
coald,  by  its  own  order,  made  mero  moiu^  direct  apparent  scandal  to  be 
If  this  were  done,  it  would  be  in  the  discharge  of  a  public  duty ;  and 
'  the  Court  would  accept  the  suggestions  of  any  stranger  to  enable  it  to  perform 
"  1  doty. 

aasumiog,  on  this  occasion,  that  the  Court  might  order  scandal  or  oon- 
ni  matter,  not  material  or  portinent  to  the  matters  in  question  between  the 
,  to  be  expunged,  at  the  instance  of  a-  person  who  is  not  a  party  to  the  cause, 
I  not  follow  that  the  whole  proceeding  is  of  course. 

'  case  of  Hz  parte  Morgan^  in  the  cause  of  Porter  v.  Evort^  which  is  anonymously 
'  by  Mr.  Maddoch  (4  Mad.  252),  amounted  to  no  more  than  the  refusal  of  an 
application,  in  which  respect  I  conceive  it  to  have  been  right ;  and  although 
lis  attributed  to  Sir  John  Leach  express  a  general  proposition,  that  no  applica- 
be  made  by  a  stranger  to  the  record  to  refer  a  bill  for  scandal,  yet  it  was  not 
V  by  the  partieular  application ;  the  order  of  Lord  Bacon  was  not  referred  to, 
jh  the  learned  Judge  had  communicated  with  Lord  Eldon,  the  proposition 
iTariance  with  his  reported  oranion  on  other  occasions. 

Ifm  OKisideration,  I  think  that  a  person  not  a  party  to  the  record  cannot  adopt 
eeding  without  qwoial  leave ;  he  raqaires  uie  assutance  of  a  special  order, 
:  him  to  proeeoute  the  reference  with  effect,  and  to  compel  the  party  whom 
s  of  scandal  to  prove  the  materiality  of  the  ^legations  so  characterised ;  and 
:  that  the  order  now  in  question  ought  to  be  discharged,  on  the  ground  of  its 
;  been  obtained  ex  parte. 

J  Ad  am>lication  to  the  Lord  Chancellor  to  discharge  the  order  I  now  make,  or 
I  the  solicitor  leave  to  except,  with  such  special  assistance  as  a  person  not  a  party 
!  catue  may  require,  will  bring  the  whole  question  under  the  consideration  of  * 
ip.   (NoTS. — Discharge  the  order  of  the  19th  of  April,  but  without  costs. — 
1841,  B.  675.) 


Digitized  by  Google 


510 


RICHABDSON  V.  HOBTON 


IWI 


[87]   Richardson  v.  Hobton.   March  24,  April  26,  1842. 

A  party  haviDg  obtained  and  served  the  order  nm  to  confirm  the  Master's  repmt,  i 
utenrards  file  exceptiona  thereto;  and  the  time  within  which  this  may 
done,  is  unlimited  until  the  order  to  confirm  absolute  is  made ;  bat  it  luy 
limited  by  an  order  nisi  obtained  by  any  other  party  on  th%  ne^jieot  of  the  p 
having  the  carriage  of  the  report. 

In  the  computati<m  of  time,  the  rules  whidi  prevail  in  the  regiabax^s  ofBee  snd 
Clerks'  office  are  different. 

Where  the  draft  report  is  altered,  upon  objections  carried  in  after  the  warrant  to  i 
new  objections  may  afterwards  be  carried  in,  and  excepticms  founded  tboeoi 
regular. 

Where  the  draft  report  has  been  varied  on  the  consideration  of  objections  disposi 
after  the  warrant  to  sign  is  attended,  it  is  competent  to  any  party,  before 
expiration  of  the  warrant  to  sign  the  report  on  the  objections,  to  carry  in  objee 
to  new  matter  introduced  into  the  draft)  or  to  any  part  of  the  original  drafts « 
has  been  affected,  to  the  prejudice  of  the  part^,  by  any  alteration  made  in  the ' 
by  way  of  addition  or  omission. 

This  was  a  motion,  that  exoeptions  exhiluted  by  the  Plainti^  to  the  Ms 
separate  report  might  be  taken  off  the  file;  or  that  the  twelfUi,  tiiirteentb, 
fourteenth  exceptions  might  be  expunged  for  irregularity,  or  that  the  same  mi^ 
be  heard  or  might  not  be  prooeedra  on. 

The  Plaintiffs,  on  the  22d  of  January  1842,  obtained  an  order  nin,  to  confin 
Master's  report,  whereby  it  was  ordered,  that  the  report  should  be  confirmed,  i 
the  other  parties,  having  notice  of  the  order,  should,  within  eight  days  after 
notice,  shew  good  cause  to  the  contrary.  This  order  was  servecf  on  the  Defen 
(88]  on  the  24th  of  January.  On  the  3Ist  of  the  same  month  the  Defendants 
exceptions,  and  on  the  same  day  obtained  and  served  an  order  to  set  them  ( 
The  order  was  served  on  the  3d  of  February,  and  the  exceptions  were  set  doi 
the  4tdi.  The  Phuntiffs  also  took  exceptions,  and  on  the  Ist  of  Februaiy  obtain 
order  to  set  them  down  to  come  on  with  the  Defendmts*  exoeptjons. 

In  support  of  that  part  of  the  motion  which  asked  that  all  the  exceptions  i 
be  taken  off  the  file,  it  was  contended  first,  that  the  Plaintiffs,  having  obtun 
order  nisi  to  confirm  the  report,  were  not,  themselves,  at  liberty  to  except  t 
report,  or  at  least  were  not  at  liberty  to  do  so  without  leave.  Secondly,  that  if 
were  at  liberty  to  except,  they  were  bound  to  do  so  within  eight  days  after  tb 
of  the  order,  when  they  who  obtained  it,  of  course  had  notice  of  it 

On  the  other  hand,  the  Plaintiffs  relied  on  what  they  stated  to  be  the  a 
practice  of  the  Court,  which  entitles  a  party  who  has  the  carriage  of  tihe  rep 
obtain  an  order  nisi  to  confirm  the  report,  and  afterwards  to  except  to  it ;  and 
entitles  any  party  to  except  until  the  order  to  confirm  absolute  is  obtained. 

The  othw  part  of  the  motion,  viz.,  that  the  twelfth,  thirteenth,  and  fonr 
exceptions  mignt  be  expunged  for  irregalarity,  depended  on  the  following  c 
stances: — 

On  the  28th  of  May  1841  the  Plaintiffs  regularly  took  in  the  objections  on 
the  first  eleven  exceptions  were  founded.  The  warrant  on  signing  the  repo 
returnable  and  attended  on  the  7th  of  June.  On  the  same  day  the  Defendas 
their  objections,  and  [89]  nothing  could  be  done  till  the  objections  on  both  sid 
been  disposed  of.  various  proceedings  took  place  on  the  objections,  and 
warrants  were  attended.  In  the  result  the  draft  of  the  report  was  varied.  Soi 
matter  was  introduced,  and  the  references  to  an  answer  ami  to  an  affidarit.  whk 
eotttained  in  the  draft  as  it  first  stood,  were  struck  out. 

The  PlaintiA  then  took  in  objections,  on  which  their  twelfth,  thirteent 
fourteenth  exceptions  were  founded. 

Mr.  Pemberton  and  Mr.  Koe,  for  the  motion,  cited  Manners  v.  Bryan  (5  Sin 
and  1  M.  &  K.  463),  and  Ex  parte  Box  (2  Yes.  sen.  388>. 

Mr.  Turner  and  Mr.  Rogers,  contrli,  cited  2  Daniel's  Pr.  944,  947, 
<Mo8eIey  305). 
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r.  Fraiberton,  in  rei^. 
Hasiir  of  the  Bozxfl.  I  will  inquire  into  the  yniatioe  beEcve  giving  my 

ifiUS6.  Teb  Mastbb  or  the  Bous  [Lord  Langdale].  The  books  of  practice 
Idted,  to  sheir  that  the  order  itui  did  not  prevent  the  party  who  had  obtained  it 
I  oe^itii^  bat  the  only  authority  referred  to  was  an  ancHiymoua  caae  in  MoaAefa 
, pi  305. 

;  cue  was  Pollard  t.  CoUnu  ;  and  it  appears  by  the  registrar's  minute  book  (1) 
J  &  motion  being  [90]  made  for  an  act  to  be  done  by  the  Defendant  on  payment 
tj  reported  due  to  him,  the  Court  stated,  that  bo^  sides  vere  to  be  at  liberty 
to  the  report,  and  thereupon  the  Plaintiff  moved,  and  an  order  was  made  to 
tlw  report  mn.    The  only  order  entered  in  the  registrar's  book  is  the  order 
coofirm  the  report  which  was  made  on  tiie  motion  of  the  Plaintiff.  The 
it  afterwards  filed  exceptions,  and  then  exceptions  were  filed  by  the  Plaintiff, 
I  motion  the  order  nut  nad  been  obtained.    Both  sets  of  exceptions  were  set 
I  to  be  heud;  and  the  Defendant  waiving  one  of  his  exceptions,  it  was  referred 
I  the  Hastw  to  review  his  report  on  all  the  rest  of  the  exceptions  on  both  sides. 
I  emee^enoe  of  its  being  entered  in  the  n^patrar's  minute  boc^,  that  both  aides 
[to  have  leave  to  enept^  tliia  is  not  a  elear  auUiority,  tint  &  party  who  has 
1  tlw  order  nan  may  nevertheleoa  enept  without  leave, 
ire  tlierefbre  made  inquiries  as  to  the  course  of  practice,  and  the  infonnation 
I  hare  received  is,  that  a  Plaintiff  or  other  party  having  the  carriage  of  a 
I  ius  always  been  allowed  to  obtain  an  order  n»t  to  confirm  such  report,  and 
to  file  exceptions  thereto.    And  as  to  the  time  within  which  this  may  be 
De,  it  is  unlimited  till  the  order  to  confirm  alwolute  is  made,  but  it  may  be 
I  by  ui  order  ntn,  to  be  obtained  by  any  other  party,  on  the  neglect  of  the  party 
;  ^e  carriage  of  the  report. 

'ibeiDg  the  course  of  practice,  which  I  have  no  authority  to  alter,  I  can  make 
'  OD  t&t  part  of  the  motion  which  asks  that  the  exceptions  may  all  of  them  be 
off  the  file. 

I  this  occasiGn,  it  has  become  nnneoessary  to  consider  the  mode  of  computing 
~iiber  of  days  to  elapse  between  the  service  of  the  order  mn  and  the  time  when 
'  absolute  may  be  obtained.   Upon  the  question,  however,  as  to  the  computa- 
ttme,  I  find,  on  inquiry,  that  the  established  rules  which  prevail  in  the 
r's  office  and  in  the  Six  Clerks'  office  are  different.    I  hope  that  a  pnqper 
will  be  found  to  reduce  them  to  uniformity  by  competent  authority, 
other  part  of  the  motion,  which  asks  that  the  twelfth,  thirteenth,  and 
ath  exceptions  may  be  expunged  for  irregularity,  is  supported  by  an  allegation 
ey  are  founded  on  objections  which  were  carried  into  the  Master's  office  i^ter 
at  on  signing  the  report  was  attended. 

dlv,  objections  are  not  to  be  taken  into  the  Master's  office  after  the  warrant 
Qg  the  report  has  been  attended.   The  questim  ia,  whether  the  general  role 
>  ^rfied,  under  such  mroumstances  as  took  i^aoe  in  this  case, 
id  uat  there  has  been  some  difference  of  opinion  upon  the  question,  whether^ 
~der  these  circum-[92]-etances,  new  objections  might  be  carried  in :  but  tile 
of  excluding  any  party  from  objecting  to  new  matter  introduced  into  the 
ier  the  first  attendance  on  the  warrant  to  sign,  appears  to  me  obvious ;  and  I 
lopinini,  that  when  the  draft  report  has  been  varied  on  the  eonskleration  of 

(1)  Extract  froh  Rsoistbab's  Minute  Book. 

iLoRD  Chanceixor.    Mr.  Thomas  Bennett.    Mr.  Elde. 
Deris  6"»  die.    Martis  1729, — ^Pollard  v,  Collins. — Mr.  Lutwycb,  p.  guer.,  moves 
Defendant  may  forthwith  transfer  to  the  Plaintiff  150  shares  in  the  Welsh 

Ctanpaay,  on  payment  of  the  money  reported  due  to  him,  and  that  the 

f  may  be  discharged  out  of  custody. 
\.  SoliidtorOenen^  for  the  Defendant. 
Y  both  ^es  to  be  at  liberty  to  except  to  the  report. 

■  eoQ&ms  tlie  report  nisi  on  motion  of  Mr.  Lutwych. 
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objections  disposed  of  i^ter  the  warrant  to  sign  was  attended,  it  is  competent  to 
party,  before  the  expiration  of  the  warrant  to  sign  the  report  aa  the  objectioa^ 
carry  in  objections  to  new  matter  introduced  into  the  draft,  or  to  any  part  of 
original  drait  which  has  been  affected  to  the  prejudice  of  the  party,  by  any  altent 
made  in  the  draft  by  way  of  addition  or  omission. 

It  therefore  appears  to  me  that  this  motion  must  be  refused  altogether.  I 
have  given  costs  if  the  point  had  depended  wholly  on  the  first  point. 

[92]   AiTONTMOUS.   May  6,  1843. 

The  Masters  have  no  jurisdiction,  under  the  3  &  4  W.  4,  o.  94,  s.  13,  to  < 
publication  after  it  has  passed. 

By  the  3  &  4  W.  4,  o.  94,  b.  13,  the  Masters  in  Onfinaiy  are  to  hear  and  detaa 

all  applications  for  enlarging  publication. 

In  tbiB  case  publication  passed  on  the  15th  of  April,  and  a  warrant  being  takea 
<m  the  16th,  the  Master  on  the  20th  had  enlarged  the  time  for  passing  puuicatii 

Mr.  Fembertott  and  Mr.  Kindersley,  for  the  several  parties. 

[93]  The  Master  of  the  Rolls  |Xord  Langdale]  referred  to  Carr  v.  Jff 
(2  Myl.  &  Cr.  476) ;  and  said  that  the  Master  had  exceeded  his  juriadictaon ;  d 
the  motion  had  oome  on  alone  he  should  have  dist^iar^ed  it  without  coets :  hot 
being  now  a  cross-motion  to  enlaige  pablication,  that  indulgence  most  be  graata 
payment  of  the  eosts. 

[93]  Hunter,  on  behalf,  &c.  v.  Capbon.  May  6, 1842. 

An  objection  to  the  production  of  documents  must  be  properly  raised  by  the  D 

dant's  answer,  where  the  bill  seeks  their  production. 
Pending  exceptions  to  an  answer  for  insufficiency,  the  Plaintiff  may  move  it 

production  of  documents  admitted  by  that  answer  to  be  in  Defendant's 


In  Kovember  1826  Mr.  Bradley  executed  a  creditor's  deed,  wheroby  he  con 
COTtain  reversionary  jvoperty  to  the  Defendants  Gapron  and  Duckett^  in  tmsfe  ft 
scheduled  crMlitors.  Mr.  Temple  executed  the  deed,  as  a  oreditos  for  die 
£3012. 

This  bill,  which  was  filed  by  the  Plaintiff  on  behalf  of  himself  and  all  the 
persons  entitled  under  the  dwd  Mainst  Capnm  and  Dudkett  alone,  ataAed,  tl 
October  1841  Temple  had  assigned  his  debt  to  him,  the  Plaintiff^  in  considerat 
£400.  The  bill  charged  in  the  usual  way  that  the  Defendants  had  in  their  poss 
documents  "relating  to  the  matters  aforesaid,"  and  asked  for  a  schedule;  am 
the  Defendants  might  produce  and  leave  such  of  them  as  were  in  their  possea 
the  hands  of  their  clerk  in  Court,  for  the  usual  purposes.  The  bill  i^ayed  tb 
deed  might  be  carried  into  execution,  that  the  acoounts  m^ht  be  talkui,  ai 
payment. 

The  Defendants,  by  their  answer,  admitted  the  deed  of  1825,  bat  knew  noti 
the  alleged  assignment  from  [94]  Temple  to  the  Plaintiff.   The  tamww  set 
schedule  of  documents  relating  to  the  matters  in  the  bill  stated  or  alleged ; 
made  no  express  objection  to  their  production.   The  Defendants,  however,  SU' 
that  Temple  was  a  necessary  party  to  the  suit. 

The  Plaintiff  took  exceptions  to  the  answer  for  insufficiency ;  and  before 
been  disposed  of,  he  gave  notice  of  motion  for  the  joNMiuotion  of  the  documents 
schedule. 

Mr.  Steere,  in  support  of  the  motion. 

Mr.  Schomberg,  coniril,  contended,  first,  that  the  Plaintiff  could  not  move 
production  of  documents  admitted  in  the  answer,  while  exceptions  to  the  ans 
pending :  that  he  could  not  allege  in  the  same  Court,  and  at  the  same  time, 
answer  was  insufficient  and  no  answer,  and  adopt  it  as  an  answer  for  tihe 
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laioMOD.  That  if  the  exoeptioim  aaooeeded,  a  faxthw  uuver  would  be  put  in, 
diMowd  motioQ  for  i«t)duction  might  then  become  necesBary,  on  further  edmii- 
B,  thui  nnderiog  two  applioatioDB  neeeaaaiy. 

Seeoxllj.  ThAt  Temple,  the  assignor,  being  no  party  to  t^e  suit,  and  the  assign- 
pt  not  being  admitted  hy  the  answer,  the  PUuntiff  was  in  the  situation  of  a  mere 
lOger,  and  iiad  do  right  to  the  inspection  of  documents  in  which,  in  the  {H^sent 
Is  of  thiogB,  he  had  no  interest;  that  there  was  no  privity  between  the  Plaintiff 
[tiheDefeodaDtB,  and  that  therefore  the  Plaintiff  was  not  entitled  to  a  production, 
d^tiam  V.  Fisher  (2  Keen,  754 ;  3  Myl.  &  Cndg,  526),  A.  and  other  parties  entitled 
I  tert&tor's  estate,  by  power  of  attorney,  appointed  B.  to  colleet  and  manage  the 
te;  [96]  B.  emfdoyed  C,  a  solicitor,  for  that  purpose,  who  received  the  assets,  and 

daanotiiig  the  unoont  ci  his  untaxed  bill  of  ooets,  paid  over  the  balanoe  to  B. 

ad  I  Isll  sgainst  B.  and  C.  for  an  aooount»  and  for  the  delivery  up  oi  doouments 
to  the  testator's  estate.   It  was  held  at  die  lU^ls  and  on  appeal  tiiat  A.  was 

uitled  to  the  production  of  documents  reia^g  to  the  testator  s  estate^  though 

ited  by  G.  to  be  in  his  poesession. 

birdly.  That  the  Defendants,  being  trustees  for  the  other  scheduled  oreditorB, 
sot  be  called  on  to  produce  the  deed  and  documents  in  their  abeeace. 
r.  Steere,  in  reply.  The  exceptions  form  no  objection  to  the  production  of  the 
its.  (See  Lane  v.  Foul,  3  Beav.  66.)  As  to  the  assignor  not  being  a  party, 
not  nued  by  the  answer  as  an  objection  to  the  {aroductioD  of  the  doouments ; 
he  wiU  be  made  a  party  by  amendment.  It  is  necessary  that  the  deed  should 
Dced  to  give  the  discovery  sought  by  the  bill,  of  whether  it  does  not  contain 
It  to  insure  the  life  of  the  debtor,  and  which  by  his  death  has  become  very 

MiKTBR  OF  THX  BoLUB  [Lord  Langdale].  I  think  that  the  exceptions  for 
ieocy  form  no  objection  to  the  present  motion ;  I  cannot  agree  that  an  answer 
be  takm  as  no  answer  on  the  mere  allegation  of  its  insufficiency.  It  is  often 
*t  in  insufficient  answer  is  no  answer,  and  that  may  be  true  for  some  purposes ; 
ere  la  the  record  and  the  oatii  of  the  parties,  which  for  very  many  purposes  is 
ered  an  answer. 

)  other  point  is  attended  with  more  difficulty  ;  and  if  the  objection  had  been 
by  the  answer,  I  think  I  [96]  must  have  allowed  it.  The  answer  merely 
I  that  Temide  is  a  necessary  party  to  the  suit ;  bat  that  fact  is  not  stated  as 
ection  to  the  production  of  the  documents.  I  think  that  if  it  had  been  so 
I  must  have  allowed  the  objection ;  but,  under  the  circumstaDces,  I  must  make 
et  for  tiie  ]voduotion  of  the  documents. 

Brd)er  question  arose,  in  this  cause,  under  the  following  circumstances : — The 
[  beintf  filed  on  the  16th  of  March,  the  Plaintiff,  on  the  5th  of  April,  took 
bus  thereto,  and  ou  the  16th  of  the  same  month  obtained  the  usual  ex  parte 
raffliriug  them,  to  the  Master,   This  order  was  not  served  until  the  20ui  of 

Uie  dth  Order  of  1828  (Ord.  Can.  6)  it  is  ordered,  "That  when  exceptions 
to  an  answer  for  insufficiency  are  not  submitted  to,  the  Plaintiff  may,  at  the 
MHi  <rf  eight  days  after  the  exceptions  are  delivered,  but  not  before,  unless  in 
lioD  eauses,  refer  such  answer  for  insufficiency ;  and  if  he  do  not  refer  the  same 
the  next  nx  days,  he  sh^l  be  considered  as  having  abandoned  the  exceptions ; 
ii  litter  case  auch  answer  shall  be  thenceforth  deemed  sufficient." 
the  23d  of  April  the  parties  attended  a  warrant  upon  the  exceptions  before 
ftooj^iam,  when  the  Defendants'  counsel  objected  that  he  was  not  the  Master 
n  the  matter  ought  to  be  heard.    The  objection  being  allowed,  the  parties 
d  a  further  warrant  before  Master  Senior,  on  the  26th  of  April,  when  it  was 
J  that  Master  Duckworth  was  the  [97]  proper  Master ;  and  that,  objection 
lllowed,  a  warrant  was  taken  out  to  proceed  before  Master  Duckworth,  retum- 
the  28tfa :  but  on  that  day  the  Defendants  gave  notice  of  motion  to  discharge 
IT  of  t^e  16th  of  April  1842  with  costs,  on  the  ground  of  irregularity  in  its 

Sdiomberg,  in  support  of  the  motion.  It  has  been  settled,  that  an  order  for 
g  an  answer  for  insufficiency  must  be  served  as  well  as  obtained  before  the 
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expiration  of  the  six  days  allowed  by  the  6tfa  of  Lord  Lyodbunfa  Otden;  ?ewi 
HodgsM  (7  Sim.  347) ;  Taylor  v.  Harriaon  (8  Sim.  21 ;  affirmed  1  MyL  &  Cr. 
Carrying  the  order  io  the  Master's  office^  and  applying  lot  a  warrant  to  proeeed  oa 
is  not  sufficient  without  noUee  to  the  Ddendaot ;  The  Attoma^Oaunl  t.  Gfadt  (1 " 

&  Cr.  367). 

Mr.  Pemberton  and  Mr.  Steere  oontended  that  the  Defendants,  by  tiieir 
had  acquiesced  in  the  irregularity,  if  any,  and  oonkl  not  afterwards  oomirfaiii « 
In  Demg  v.  Fnaddm  (2  Bear.  369)  it  was  hdd  that  where,  in  a  proeeedi^g  befon 
Master,  "  the  Defendant,  by  acquiescence  or  omission  to  object,  permits  the 
party  and  the  Master  to  proceed  as  if  be  did  acquiesce,  be  comes  too  late  if  he 
not  come  at  the  first  opportunity  to  complain  of  the  irregularity." 

And,  secondly,  that  there  was  no  necessity  to  come  here  by  motion  to  ist 
the  order  which  had  been  re^larly  obtained,  but  had  beeome  in<^ieratiTo  in 
quence  of  the  delay  of  the  PlaiDtiff  in  prosecuting  it. 

[98]  Mr.  Schomberg,  in  reply.  Zwu  v.  FranJdin  is  an  authority  for  the  I 
dants;  for,  so  far  from  acquiescing,  the  Defenduits  have  protested  a^a 
irregularity  of  the  proceedings  from  the  beginniag,  and  have  taken  the  dtqeot 
the  Afa^r's  office.   (See  JMfo  v.  fFkUamikt  3  Beav.  360.) 

The  second  point  is  set  at  rest  by  the  cases  of  Peace  v.  ffodgeon  ud  l%e  M 
General  v.  CZuat^  where  the  motion  was  made  in  the  same  form,  and  was  piirto 
by  the  Viee-Chaneellor  and  upon  &Ppe<tI' 

Thk  Master  of  the  Rolls.  The  order  of  the  16th  of  April  was  quite  rag 
obtained,  and  if  it  had  been  served  on  the  19th  it  would  hare  been  valid,  bat 
tunately  it  was  not  served  till  the  20th,  a  day  too  late. 

I  must  own  that  if  the  point  had  been  tes  tniegrOj  I  should  not  have 
necessary  to  make  an  application  to  the  Court  to  discharge  the  order  of  refei 
the  6th  Order  declares  that  the  Plaintiff  shall  be  considered  as  having  al 
exceptions  unless  he  proceeds  within  a  certain  time ;  and  I  cannot  but  think 
had  been  called  to  uie  attention  of  the  Master,  that  under  the  (General 
Defendant  was  entitled  to  have  his  answer  considered  sufficient ;  he  would 
diat  it  was  not  competent  for  him  to  proceed  on  the  exception ;  hovevOT  soeh 
tions  to  disohatge  the  orders  of  reference  have  been  nutde  before,  and 
been  made  on  them,  which  have  been  confirmed  on  appeid,  and  I  must 
on  these  decisions.   They  are  perhaps  founded  on  this,  that  there  being  a , 
order  on  the  Master  to  proceed  [99]  to  examine  the  saffioiency,  it  is  not  for 
decide  whether  he  ought  to  proceed  on  it. 

A  series  of  blunders  seem  to  have  taken  place  with  respect  to  the  Masters, 
I  have  never  witnessed ;  but  I  do  not  think  that  the  Defendants  can  be 
their  attendance  before  the  Masters,  to  have  acquiesced  in  the  proceedings. 
V.  Franklin  there  had  been  an  acquiescence  all  through ;  and  if  I  had  found 
acquiescence  in  this  case  I  must  have  refused  to  grant  the  motion  ;  but 
is  none,  I  think  I  am  bound  to  make  the  order  as  {Hvyed,  and  with  costs. 
Bsversed  on  the  last  point  by  the  Lord  Chancdlor,  Dee.  8^  1842.) 

[99]  Frt  p.  lifANTXLL.   Mof  28,  1842. 

One  exception  having  been  taken  to  an  answer  was  allowed,  and  a  fdrther  i 
in,  the  PlaintiflT  rerorred  back  tJie  answer  on  the  Jirstf  seamd,  &a,  exoe{ 
order  was  discharged  for  irregularity,  with  costa. 

One  of  the  Defendants  having  filed  his  answer,  the  Plaintiff  took  one 
thereto  for  insufficiency,  and  which  the  Master  allowed. 

The  Defendant  then  put  in  a  further  answer ;  whereupon  the  Plaintiff  ot 
order,  refmrine  the  answer  and  furUier  uiawer  for  inauffinenoy  m  tkeftnt,  ■ 
md  tweKtf-ekeln  esu^l^iau. 

The  Defendant  now  moved  to  diamisa  the  order  for  irregularity. 

Mr.  Pembertm  and  Mr.  Rolt^  for  the  Defendant 

[100]  Mr.  Keene,  coniriL 
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An  Hism  OF  thk  Bolls  [Lord  Langdale]  was  olearly  of  opnioii  tiiat  tfa«  wder 
V  in^golir,  ud  diaebarged  it  with  ooati. 

£100]  MoRBALL  V.  Sutton.   Feb.  24,  March  11,  Jlfay  10,  1842. 

|[&  C.  4  B»T.  478 ;  1  Ph.  533 ;  41  E.  R  735 ;  14  L.  J.  Ch.  266 ;  9  Jur.  697.] 

knt  (rf  leuebolds  to  A.,  her  exeeutons,  adminiatnton,  and  aBsigni,  for  her  life, 
■id  on  the  onitext  to  give  a  life-estate  only. 

^  ease,  reported  ant^  (4  Beav.  478),  was  now  reargued. 

pr.  PembertoD,  Mr.  Kindersley,  and  Mr.  Q.  Bubbw,  as  before,  contended,  that 

■  Calcott  took  a  life-estate.    On  the  other  hand, 

lb.  Tinney  aad  Mr.  Dixon  insisted,  that  under  the  will  she  was  entitled  to  an 
mt  interest.  They  were  also  desirous  that  a  case  should  be  sent  to  a  Court  of 
liaitit&A.ShemMv,BeiUl^{2Myl&K.  149),  in  addition  to  the  oases  referred 
•the  former  heuing. 

Mr.  Feoaberton,  in  reply,  opposed  the  proposal  of  having  a  case  sent  for  the 
iiH  of  s  Coart  of  law,  contending  that  it  would  be  impossible  to  frame  one  which 

■  not  give  an  undue  advantage  to  die  other  side.  He  referred  to  Clark  v.  Smith 
Uof  Unds,  6th  of  August  1642). 

mrtk  II.  Thb  Mastbb  of  thk  Bolls  ^<onl  Langdale].  I  still  remain  of  the 
IffiiiiuoD  as  to  the  oonsteuotion  of  the  wUl ;  bnt  tiiere  appeus  so  mooh  doubt, 
tlul]  I  would  willingly  give  the  parties  a  case  for  the  opinion  of  a  Court  of  law ; 

t,  however,  be  careful  not  to  send  such  a  case  as  would  give  either  party  an 

ti^ 

y  10.  The  Mastkb  of  thb  Bolls  [Lord  Lan^dalel  The  question  which 
D  tbis  case  depended  on  the  construction  of  the  will  oi  Edward  Lloyd.  After 
itugument  I  expressed  my  opinion  that^  upon  the  ^e  construction  of  the 
inh  Calcott  the  younger  was  entitled  to  an  estate  for  life  only  in  certain  lease- 
itites.  I  stated  at  the  same  time  that  tiie  case  appeared  to  me  to  be  subject  to 
rnt  doubt  The  case  was  afterwards  reargaed  ;  and  in  a  ease  which  appeared 
sttended  with  so  much  difficnlly,  and  to  depoxl  on  the  construclaon,  I  was 
*,  if  practicable,  to  obtain  the  asststanoe  (d  a  Court  of  law,  and  fbr  that 
I  to  state  a  case  in  such  manner  as  to  obtain  the  opinion  of  a  Coort  of  law 
be  real  effect  of  the  will 

■  coarse  was  acceded  to  on  the  part  of  the  Defendants,  but  opposed  by  the 
t,  who  contended  that  the  case  could  not  be  stated  in  such  a  manner  as  to 
the  question  to  a  mere  legal  question,  without  jnejudice  to  iAao  argument  which 
n  advaaced  in  favour  of  nis  construction. 

n  the  reargument  I  saw  no  reason  to  chan^  my  opinion  as  to  the  very 
i  eoDstroction  of  the  will,  or  as  to  the  conclusion  which,  in  a  case  M  so  much 
tl  fbood  myself  bound  to  adopt;  but  with  respect  to  the  practicability  of 

■  t  case  which  m^ht  not  prejudice  either  partjr,  1  took  time  to  oonnder. 

n  And  after  agam  perusing  will,  a^  considering  the  case  which  has  been 
m  the  Defendants,  and  the  {nnctioability  oi  removing  all  objections  to  it,  I 
■St  OD  the  whole  I  ouj^t  to  make  a  decree  according  to  the  cnrinion  I  have 
■farmed  upon  the  subject ;  and  admitting  the  case  to  be  very  doubtful,  it  is 
■KtiDo  to  me  to  know  that  the  case  may  be  reconsidered  before  another  Judge, 
I  be  thinks  it  necessary  or  proper,  may  himself  obtain  the  assistance  of  the 
'Of  a  Court  of  Common  Law. 


[lOfiQ  Davis  v.  Fbout.  May  23, 1842. 

in  an  order  under  the  S4th  Qeneral  Order  of  Au^st  1841,  it  is  necessary  to 
He  an  affidavit  tJiat  no  account,  &c.,  is  sought  against  the  Defendant 

I  of  the  Defendants  having  been  served  with  a  copy  of  the  bill,  under  the 
der  of  August  1841, 
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Mr.  Rogers,  on  behalf  of  the  Plaintiff,  moved,  under  the  24th  General  OrAen 
August  1841  (Ord,  Can.  171),  for  an  order  for  leave  to  make  an  oitrv  at  the  ~ 
Clerks'  Office  of  a  memorandum  of  such  service,  and  of  the  time  when  soon  serriea 
made.    A  question  was  raised  as  to  how  it  should  be  made  to  appear  to  Uie  i 
"  that  no  account,  payment,  conveyance,  or  other  direct  relief  "  was  sought  agiiii*  I 
parW  in  question. 

THS  MAaTKR  OF  THE  SoLLB  ssid,  tiiat  aa  the  Plaintiff  bad  no  office  copy  of  I 
bill  to  produce  to  die  Court,  from  which  that  fact  woukl  appear,  the  only 
which  the  Court  could  know  it  was  by  an  affidavit,  which  must  therefore  be] 

[103]  Batty  v.  Chester.   May  25,  30,  1842. 
[See  Beny&n  v.  NtUUfdd,  1849,  17  Sim.  56.] 

A  bill  to  be  relieved  from  a  security,  first,  on  the  ground  that  it  was  given 
immoral  consideration,  and,  secondly,  because  it  was  not  drawn  in  oon^mutr 
the  agreement  between  the  parties,  cannot  be  sustained.   This  Court  has  aul ' 
to  rweve  against  an  instrument,  which,  although  legal  upon  the  face  ci  it, 
fact  ezecated  for  an  illegal  and  inunonJ  purpose. 

But  where  a  pu*ty  to  the  illegal  or  immond  purposes  comes  himself  to  be 
from  tile  obligation  he  has  contracted  in  respect  of  it,  he  most  discuKtly 
exclusively  state  such  grounds  of  relief  as  the  Court  can  legally  attend  to; 
must  not  accompany  hia  claim  to  relief,  which  may  be  legitimate,  with  claims] 
complaints  which  are  contaminat-ed  with  the  original  immoral  purpose. 

This  cause  came  before  the  Court  upon  a  general  demurrer  to  the  whole  UlL 
The  bill  stated,  that  the  Plaintiff  became  accidentally  acquainted  with 
Defendant  Eleanor  Suter,  who  previously  had  lived  under  the  protection  of  Tsii 

fentlemen.   That  she  proposed  to  cohabit  with  the  Plaintiff,  but  insisted  thMl 
'laintiff  should  make  a  provision  for  her.     That  the  Plaintiff  unguardedly 
to  the  said  proposal,  but  upon  the  express  condition  that  any  provisim 
should  make  for  her  should  cease  upon  her  quitting  him.   That^  in  alleiged  pi 
of  the  said  agreement,  the  said     Suter  caused  an  indenture  to  be  jnvpared 
tendered  for  the  Plaintiff's  signature ;  and  that  he,  acting  under  tfae  influ»ee] 
persuasion  of  the  said  E.  Suter,  executed  the  same.    The  oill  then  allied  thatj 
deed  was  executed  previous  to  any  improper  connection  having  taken  place ;  and  i 
the  only  consideration  for  the  same  was  the  [HWpeutive  cohabitation  tojM 
between  the  Plaintiff  and  the  sud  E.  Suter ;  and  that  the  same  was,  as  the 
was  advised,  wholly  void. 

The  bill  then  set  forth  the  indenture,  which  was  dated  the  Ist  of  May  1841tI 
made  between  the  Plaintiff  of  the  first  part,  E.  Suter  of  the  second  part,  an ' ' 
trustees  of  the  third  part,  whereby,  after  merely  [104]  reciting  that  the  ^iint 
determined  to  make  a  provision  for  the  said  £.  Suter,  and  had  for  that  purpose  i 
to  enter  into  the  covenants  thereinafter  contained,  the  Plaintiff  covenanted  ' 
the  trustees  an  uinuity  of  X300  a  vear  during  tfae  joint  lives  of  the  Plaindff 
said  E.  Suter,  in  trust  for  the  said  E.  Suter,  and  also  to  keep  up  certain 
assurance  for  £6000  for  her  benefit. 

The  bill  stated  that  the  deed  so  executed  was  not  in  conformity  with  the  \ 
a^eemeut  made  between  the  Plaintiff  and  the  said  E.  Suter,  inasmuch  as  thai 
vision  was  to  cease  upon  the  said  E.  Suter  ceasing  to  cohabit  with  the  Plaintiff; ' 
the  deed  was  obtained  from  the  Plaintiff,  who  was  ignorant  of  the  effect 
who  never  agreed  or  intended  to  execute  any  deed  to  the  effect  of  the  deed  i 
1st  of  May  1841.    The  bill  further  stated,  that  after  the  execution  of  Uie 
E.  Suter  cohabited  and  lived  with  the  Plaintiff  until  the  month  of  December] 
when  she  placed  herself  under  tfae  protection  of  another  gentleman ;  and  that)  I 
conduct  of  E.  Suter,  the  Plaintiff,  according  to  the  terms  of  the  agreement 
into  between  him  and  E.  Suter,  became  wholly  releued  from  every  legal  ao 
obligation  towards  the  said  E.  Suter.   That  E.  Sutter,  relying  on  the  oi  ' 
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KBidH  conbuned  in  the  deed,  had  insiated  on  the  Plaintiff  continuing  to  pay  the 
n^orjearlr  sum  (rf  £300,  and  on  his  keeping  up  the  policies  forner  benefit ; 
tiatshe  had  instij^ted  and  persuaded  die  trosteea  to  take  proceedings  at  lav 
~  ti»  deed  to  compel  tiie  Plaintiff  to  pay  the  amount  of  the  aonnity,  and  to  keep 
It  tie  policies. 

tiUted  that  the  trustees  had  commenced  an  action  at  law  on  the  deed  aminst 
luotiff  for  recovery  of  the  [105]  annuity ;  and  it  charged  that  the  de^  was 
and  for  an  immoral  consicieration,  and  was  void,  and  that  the  Plaintiff 
(tea  Uie  deed  in  ignorance  of  the  effect  of  the  same,  and  that  the  same  was 
ited  to  be  in  aocordanoe  with  the  agreement  entered  into  by  the  Plaintiff, 
li  the  same  was  contrary  to  the  fact 

M  loll  [myed  "  t^at  it  might  be  declared  that  the  said  deed  was  in  equity  void, 
St  the  Plaintiff  was  not  liable  thereon,  and  tiiat  the  same  ought  to  be  deuirered 
be  cancelled ; "  and  for  an  injunction. 

this  Inll  the  Defendants  put  in  a  general  demurrer  fop  wuit  of  equity. 
;  Pemberton  Mid  Mr.  Sludwell,  in  sup^rt  of  the  demurrer,  argued,  firsts  that 
deed  were  given  pro  iwrpi  auuft,  the  Fliuntiff  might  have  rolirf  at  lav ;  fFalker 
bi  (3  Burr.  1569) ;  and  that  there  was  no  necemity  to  have  recourse  to  this 
for  relief.  Secondly,  that  a  party  to  the  immoral  contract  could  not  come  into 
/ourt  to  set  it  aside,  and  no  case  existed  where  the  party  himself  bad  obtained 
1b  Matthew  v.  Hmbury  (2  Vern.  187)  the  bill  was  by  the  executor,  and  the 
lud, "  Though  where  the  party  himself,  who  was  the  person  culpable,  comes  to 
ed,  the  Court  may  justly  refuse  to  interpose ;  yet,  where  the  Plaintiff  is  an 
only,  88  in  the  principal  case,  that  varies  the  matter ; "  Bainham  v.  Manninff 
B.  241).  In  Franco  v.  BoUm  (3  Yes.  368)  a  bill  was  filed  for  a  similar  purpose  as 
smit,  and  a  eeaeral  demurrer  thereto  was  allowed ;  and  so  in  Gro^  v.  tlij^ma 
286),  and  thUon  v.  Joiut  (cited  5  Yes.  290). 

'  Thirdly,  tiie  ease  made  by  the  bill  is,  that  the  deed  is  not  in  conformity 
tgreement,  and  prays  a  declaration  that  the  deed  is  void  in  equi^,  so  that 
required  vill  be  to  reform  a  deed  between  a  man  and  his  mistreaa.  "This 

not  be  a  Court  to  examine  such  matters ; "  Bcdly  v.  (2  Ch.  Ca.  16). 

Kinderdey  and  Mr.  Beavan,  in  support  of  the  bill,  argued,  first,  tiiat  vhat^ 
'it  have  been  the  law  formerly,  it  was  now  clearly  settled,  that  unless  the 
of  a  deed  appeared  on  the  face  of  it,  this  Court  had  jurisdiction  and 
to  order  it  to  be  delivered  up.    That  here  the  nature  of  the  transaction  and 
li^  did  not  appear  on  the  face  of  the  deed,  so  that  in  a  Court  of  law  it 
valid.    Secondly,  that  if  an  executor  could  come  into  Court  to  have 
set  aside,  there  was  no  reason  why  the  party  whom  he  represented  should 
I  same  right.    That  Matthew  v.  Hanbury  did  not  decide  the  contrary ;  and 
Jfialof  V.  Norton  (1  Yem.  483),  which  was  a  bill  instituted  by  a  party  himself, 
decided  on  a  point  of  pleading,  the  Master  of  the  Bolls  admitted,  that  if  the 
'  bem  noperly  charged  in  the  oill,  "  he  thought  it  reasonable  the  Court  should 
In  BtAuum  v.  Cox  (9  Mod.  263)  relief  was  given  in  a  case  like  the  ]vesent. 
Iwicke  there  admits  the  jurisdiction:  he  observed,  "In  the  case  of  the 
of  AnncmdaU  v.  Barria  (1  Eq.  Ca.  Ab.  31,  87,  1  B.  P.  C.  260,  2  P.  W. 
also  Cray  v.  Rockey  Forrester,  153)  it  was  admitted  upon  the  ar^;ument  (for 
Monael  both  here  and  in  the  House  of  Lords),  that  if  Mrs.  Hams  had  been 
1,  or  a  common  whore,  there  would  have  been  relief  against  the  security ; 
was  [107]  a  modest  woman  until  debauched,  the  Court  decreed  her  the 
PBof  as  preikm  pudoris;  and  the  late  marquis  was  neither  a  young  gentle- 
doting  old  one,  but  a  very  sensible,  shrewd  man.    And  the  ground  where- 
Coort  relieves  against  these  securities  is  from  a  presumption,  that  as  women 
an  fall  of  design  and  artifices  to  impose  upon  people,  that  the^r  there- 
I  use  ^  Bueh  arafices,  and  are  guilty  of  some  fraud  or  impontion  in 
notes ;  and  tiiia  presumption  is  made  from  ^neral  principles  of  policy, 
lanoe  the  offence,  and  to  destroy  the  credit  of  such  securities:  and, 
to  prevent  women  of  the  town  taking  any  advantage  of  their  artifices,  the 
such  a  general  presumption  shall  run  against  them,  that  they  may  take 
~  of  such  seeuntiea."   Franco  v.  BoUon  was  after  a  verdict  at  law,  in 
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which  the  Plaiatiff  might  hare  had  the  benefit  of  the  objection ;  and  in  Qrtf  \ 
Mathias,  tAte  first  bond  wag  held  valid,  and  the  objection  to  the  second  appeued  4 
the  face  of  it ;  there  was,  therefore,  no  necessity  for  coming  into  equity ;  it  « 
therefore,  like  the  caae  of  Sin^m  r.  Lard  Sowden  (1  Keen,  683,  and  3  MyL  &  Cr.  I 
That  the  Court,  in  many  instances,  interfered,  on  public  groanda,  at  tlte  instigii 
of  one  who  was  parHetps  enmimst  as  in  oases  usarioos  and  gaming  securities  aa 
marriage  brooage-bonds.   (1  Mad.  Ch.  286.) 
Mr.  Fembeiton,  in  reply. 

Thb  Master  of  the  Boli^  [Lord  Lanedale].  I  will  look  into  the  oaus  bi 
I  decide,  and  I  must  consider  whether  the  FlaintifT  can  have  any  relief  iudepa 
of  them. 

[108]  If  this  bill  should  appear  founded  on  this,  that  the  instmment  ezecnti 
not  in  conformity  with  the  contract,  which  is  illegal,  I  do  not  think  that  any  I 
can  be  had  on  it ;  but  if  it  be  considered  as  entitled  to  relief  only  because 
altogether  illegal,  if  that  be  the  only  ground,  then  the  case  will  require  other  coot 
tion.  A  decision  on  tiie  first  ground  against  the  Plaintiff  would  not  preveni 
from  obtaining  some  other  rdie£ 

May  30.  Thi  Master  of  the  Bolls.  This  will  prays,  that  a  deed,  data 
lat  of  May  1841,  may  be  declared  to  be  in  equity  voicC  and  may  be  delivered  i 
be  cancelled;  and  that  the  Defendants,  the  trustees  named  in  the  deed,  M 
restraioed  from  prosecuting  an  action  adjust  the  Plaintiff.  The  bill  stall 
substance,  that  the  Plaintiff  formed  an  illicit  connection  with  a  woman  of  in 
conduct ;  that,  with  a  view  to  that  connection,  and  in  oonsideration  of  prosp 
cohabitation,  he  agreed  to  make  a  provision  for  her  during  the  cohabitation,  II 
longer ;  that  the  deed,  which  was  prepared,  and  which  he  executed,  waa  so  fraa 
to  secure  a  permanent  [nvvision  for  tne  woman,  and  was,  in  that  respect,  cootn 
the  Plaintiff's  agreement;  that  sometime  after  the  execution  of  the  deed  ^e  i 
left  the  Plaintiff  to  live  with  another  man ;  that  by  such  her  conduct,  die 
according  to  die  terms  of  the  agreement,  became  whuly  released  from  every  o' 
to  her;  but  that  she,  relying  on  the  inaeouraeies  in  the  deed,  had  preiwled 
trustees  to  proceed  at  law  against  the  Plaintifl^  to  compel  him  to  perform  his  eoi 
The  Plaintiff  complains  of  this ;  and  in  a  letter  to  tne  wcnnan,  which  he  has 
in  his  bill,  be  alleges  that  "  reciprocity  waa  a  positive  and  substantial  essential 
of  the  arrangement.  The  meaning  oi  thia  and  the  grounda  of  complaint  are 
and  althou^  the  Plaintiff  has  occaaionally,  in  the  course  of  his  bAl,  atated 
to  be  voluntarily  made  for  an  immoral  consideration,  and  void,  yet  it  is  plain 
bill  and  the  Plaintiffa  title  to  relief  rests,  in  part  at  least,  upon  the  supposed 
of  his  being  required  to  perform  his  covenants  after  he  has  lost  the  considi 
which  he  entered  into  them.  In  substance,  the  Plaintiff  alleges,  that  be 
to  be  required  to  perform  hia  covenants,  because  he  has  lost  the  cohabitati 
reciprocity,  that  is,  the  immoral  connection  or  services  which  the  woman 
aftbrd  him.  The  bill  does  not  appear  to  me  to  be  quite  consistent  with  itselfJ 
the  Plaintiff  all^^  that  by  toe  woman's  conduct  he  has  been  released 
obligation  to  her,  must  he  not  be  considered  as  saying,  that  if  she  had 
different  conduct,  that  is,  if  she  had  not  ceased  to  live  an  immoral  life  in 
with  him,  there  would  have  been  a  valid  and  aubsiating  obligadon,  or,  in  ot! 
that  the  agreement  would  not  have  been  void  1 

I  reserved  this  case  for  the  purpose  of  looking  at  the  cases  which  were 
from  any  doubt  which  I  entertained  aa  to  the  reault.    I  conaider  that  this 
authority  to  relieve  against  au  instrument  which,  although  legal  upon  the 
was  in  fact  executed  for  an  illegal  ^d  immoral  purpose :  but  where  a  _ 
illegal  or  immoral  purpose  comes  himself  to  be  relieved  from  the  oblira 
contracted  in  respect  of  it,  he  must  state  distinctly  and  exolusively  such  _ 
relief  as  the  Court  can  legally  attend  to ;  he  must  not  accompany  hia  claim 
which  may  be  legitimate,  with  claims  and  complaints  which  are  oontami 
the  original  immoral  purpose. 

[110]  In  this  bill  the  Plaintiff  claims  relief,  in  part  at  leaat,  upon  the 
he  ia  released  from  his  obligation  by  the  woman  having  ceased  to  live  an  i 
in  connection  with  him ;  and  I  am  of  opinion,  that  upcm  a  bill  so  framed  the 
can  have  no  relief.   Let  the  demurrer  be  allowed. 
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[110]  Thi  Babon  dk  Fiuohibbs  v.  Dawbs.  May  20,  IS42. 

[S.  C.  5  Bmt.  144.] 

[tlUjgitioD  as  to  administration  in  the  Ecclesiastical  Court,  a  bill  was  filed 
f  s  reedver,  and  that  upcm  the  administrate  being  appoinbed  and  brought 
the  Court  the  ri^ts  of  tha  parties  might  be  awlared,  and  the  estate 
1 :  a  dematiw  to  the  latter  part  of  the  relief  waa  allowed. 

I  trill  was  filed  by  the  hnsband  of  the  Baroness  de  Fenchires,  deceased,  a^inst 
'  next  of  kin,  and  in  effect  stated,  that  under  the  settlement,  made  in  the 
,  cm  the  marriage  of  the  Plaintiff  with  the  late  baroness,  the  Plaintiff  was, 
him  sntitled  to  such  part  of  the  property  oi  his  wife  as  had  been  brought 
Bettltnnent ;  that  she  died  domicileid  in  Ehigland,  leaving  very  considerable 
i  penoaal  estate :  and  that  the  Plaintiff  was  advised,  that,  -  as  her  surviving 
'i  ht  was  entitled  to  the  whole  of  her  moveable  property,  and  to  have  adminis- 
I  pioted  oi  her  estate  and  effects. 

\  itatad  that  the  right  to  the  administratioQ  was  in  litigation  in  the  Ecclesiastical 
,  between  the  Plaintiff  and  the  DefeodantSi  and  it  prayed,  that^  pwdin^  the  said 
^'iga  in  the  Spiritaal  Court,  the  personal  estate  md  effects  of  the  laid  Sophia 
de  Feuch^res  nudit  be  eeenred  by  this  Court,  and  that  a  recdver  thfuwtf 
!  snxunted,  by  and  under  the  order  and  decree  of  this  Courts  with  directiona 
in  the  outstanding  estate  of  the  said  Sophia  Baroness  de  Feuchires,  and  that 
le  mi^ht  be  paid  into  Court,  [111]  and  invested  and  secured  ;  and  that  the 
nU  mi^t  be  restrained  by  injunction  from  receiving  and  intermeddling  there- 
id  that  upon  the  appointment  of  a>  legal  personal  representative  of  the  said 
i  Btrmess  de  Feuchdres,  and  upon  such  refn-esentative  twing  brought  before  th& 
the  rights  of  all  parties  to  the  said  estate  of  the  said  Sophia  Baroness  de 
I  might  be  ascertained,  and  declared  by  and  under  the  order  and  decree  of 
t  and  that  the  same  might  be  applied  in  a  due  course  of  administration, 
eiver  had  been  appointed  in  the  cause. 
I  Defendants  demurred  to  so  much  of  the  bill  as  sought^  that  upon  the  appoiut- 
'  t  legal  personal  representative  of  SojAia  Baroness  de  Feuohdres,  and  upon 
mutative  being  brought  before  the  Court,  the  rights  of  all  parties  to  the 
Sophia  fiarouess  de  Feuchdres  might  be  ascertained,  and  dedared  by  and 
he  Older  and  decree  of  the  Court,  and  that  the  same  might  be  applied  in  a  due 
Maladministration ;  but  they  answered  the  rest  of  the  bill. 
t  demurrer  now  came  on  for  argument. 

■  Kindersley  and  Mr.  Glasse,  in  support  of  the  demurrer.  The  form  of  this 
'Jy  unauthorized  by  authority.  (See  Fivwd  v.  Baker,  4  Beav.  76.)  It  asks 
inspect  of  a  state  of  circumstances  which  may  never  exist  The  decision  in 
'  '  '  '  Court  will  determine  the  questions  between  the  parties,  and  it  may 
tty  nnneoeaaary  for  this  Court  to  make  any  decision  on  the  matter.  The 
have  demurred  for  this  reason,  and  because  [112^  they  an  unwilling  to 

>  expense  of  goins  into  evktenoe  on  those  pmnts  <a.  relief  now  demurred  to. 
Pemberton  and  Mr.  Beavan,  in  support  of  the  bill.    No  decision  in  the 

'  Court  will  determine  the  rights  between  these  parties.    The  only  thing 
be  t^ere  determined  will  be  the  right  to  administration  ;  and  the  question 
r^t  to  the  property  under  the  French  settlement^  and  the  effect  of  the 
I  must  afterwards  inevitably  have  to  be  decided  in  this  Court.    The  decision 
be  different  in  the  two  Courts,  as  to  the  effect  of  the  French  divorce 

>  in  the  bill,  and  also  as  to  the  Question  ot  domicile.  If  the  next  of  kin  be 
the  general  residue,  still  the  Plaintiff  is  entitled  to  the  property  brought 
ment   It  is  a  mere  question  of  convenience,  and  it  will  be  manifratJy  more 

Bt  and  leas  expensive  to  raise  the  questions,  which  must  inevitably  arise 
the  nartiee,  in  the  present  form,  than  to  render  a  new  independent  bill 
'  on  Ae  ^mointment  of  an  adnunisbator. 

'ey,  in  reply.   If  the  Plaintiff  suoceeds  in  obtaining  admimetratioD  by 
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Tirtae  of  his  marital  right  he  will  be  acoonntable  to  no  one ;  then  what  ri|^tB  wiD 
there  be  to  determine  7   This  is  a  more  prospective  bill. 

Thb  Master  or  thb  Bolls.  This  bill  has  two  objects — ^first,  to  protect  the  pro- 
perty during  the  litigation  in  the  Ecclesiastical  Court,  and  until  the  a^xnatmeot  d 
a  legal  personal  representative.  That  object  has  been  attained^  and  is  by  no  nuus 
objected  to.  The  second  o1)ject  is  to  have  the  rights  of  the  parties  to  me  propei^' 
determined  after  the  legal  personal  representative  should  be  appointed ;  [US]  tut 
is,  to  have  tbe  rights  of  parties  not  now  known  or  existing  determined,  tbere  beiB| 
no  means  of  knowing  whedidr  t^e  legal  personal  represmtativei,  whra-theyhave  ham 
af^Kunted,  and  have  possessed  tbe  property,  will  not  properly  distribute  it^  sod  it 
being  at  this  moment  totally  unknown  whether  they  will  make  any  ranstaoee  vlat- 
ever  to  the  demuids  made  on  it. 

If  the  fate  of  this  demurrer  depended  on  the  question  whether  Uie  ri^t  to  th 
property  could  be  decided  by  a  determination  of  the  right  to  the  representation ; « 
whether  it  would  not  become  necessary,  after  the  right  to  administraUon  had  beH 
decided,  to  have  the  right  to  the  property  discussed  here,  and  to  have  evidmi 
entered  into  for  the  purpose  of  ascertaining  who  are  the  parties  entitled,  I  think  thfl 
that  this  demurrer  would  not  succeed ;  but  it  does  not  depend  on  that.  The  queitMl 
is,  whether  this  bill  is  not  now  asking  for  something  which  this  Court  cannot  gmi 
against  parties  not  now  known  to  exist,  and  in  truth,  not  now  existing  since  tiwa 
oraraoter  has  not  been  determined^  and  that,  in  the  absence  of  any  informattoo 
ever,  whether,  wheh  the  Ecdeaiastioal  Court  has  appointed  an  administratM*,  he 
refuse  to  administer  the  estate  in  a  manner  in  perfect  conformity  with  the  rights 
all  tiie  parties.  It  may  be  qoite  necessary  hereuter  to  go  into  w  die  evidenee  r^' 
the  Plaintiff  seems  now  desirous  of  going  into,  and  it  may  beeome  neccasary  to 
an  adjudication  of  the  rights  of  tbe  parties  to  the  property,  but  the  necessity  for 
doing  does  not  now,  in  any  degree,  appear.  I  think  therefore  t^t  Uiis  dei 
must  be  allowed.  (NOTB.--See  Low  v.  Farlu,  2  Blad  105 ;  and  fTood  v.  Eb 
3  Beavan,  504.) 

[114]  Evans  v.  Bbown.  May  3,  6, 1842. 

[S.  a  11  L.  J.  Ch.  349 ;  6  Jur.  380.    See  rtscautU  Dmtme  v.  Morm,  1844, 
3  Hare,  396 ;  In  re  Hyatt,  1888,  38  Ch.  D.  620.] 

A  testator  died  without  heirs,  seised  of  freeholds  which  he  had  not  ohuged  with  I 
debts.   Held,  that  as  against  the  lord  claiming  by  escheat,  they  were  assets 

the  payment  of  the  testator's  debts. 
Whether  such  freeholds  are  liable  to  the  debts  in  priority  to  or  pari  jmum  with 
specifically  devised,  gwere. 

Thomas  Uewellyn  Pai^»  but  his  will  dated  the  16th  of  June  1834,  after 
an  estate  in  Cardigan  to  Thomas  Parry  Thomas,  gave  all  his  other  real  estitei 
Cardigan,  Cannarthen,  or  elsewhere  to  Judith  rarry  for  life,  with  remaiodv 
trustf^  to  preserve  contingent  remainders,  with  remainder  to  the  mom  of  M 
Kury  in  tail  male,  with  remainder  to  the  daughters  of  Judith  Parry  aa  tenaBM ' 
common  in  tail,  with  remainder  to  the  right  heirs  of  tbe  testator. 

The  testator  died  on  the  13th  of  November  1886.  He  left  no  heir  at  bv, 
<»reditor's  suit  having  been  instituted,  and  the  usual  aooounts  having  been 
under  a  decree  dated  the  4th  of  August  1837,  it  appeared  by  the  report  of  tbe 
of  June  1839,  that  the  personal  estate  was  insufficient  for  payment  of  the  teatsM 
debts,  and  that  the  testator  died  seised  of  several  estates  in  the  counties  of  Caidj| 
and  Carmarthen,  other  than  the  estate  devised  to  Thomas  Parry  Thomas.- 

The  Attorney-General  was  a  Defendant  to  the  cause,  and  when  it  came  on  l» 
heard  for  further  directions,  on  the  10th  of  July  1839,  the  will  was  establidwi, 
it  was  declared,  that  the  reversion  of  the  testator's  real  estates  by  his  will  expni 
to  be  devised  to  his  own  right  heirs,  was  the  primary  fund  applicable,  in  aid  of 
personal  estate,  in  payment  of  his  debts ;  and  liberty  was  given  to  the  PlaiatiA 
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Like  inch  ftpplioation  to  the  Crown  as  they  should  be  advised,  relating  to  such 
mrenioiL 

[UQ  According  to  the  leave  thus  ^ven,  a  memorial  was  presented  to  the  Lords 
tae  Treuury,  stating  the  ravension  hi^  esch sated  and  devolved  to  Her  Majesty,  and 
uiDg  a  grant  thereof  to  the  end  that  the  same  might  be  sold,  and  the  proceeds 
lie£  in  lid  <rf  the  testator's  personal  estate,  in  satiaoction  of  his  debts, 
hi  eonieguenee  ot  this  memorial,  and  ttnAec  a  warrant  duly  issued,  an  inquisition 
ilakeo  on  the  7tii  of  August  1839,  and  thereupon  it  was  found,  that  t^e  testator 
,  st  the  tame  of  his  death,  seised  in  fee-simple  of,  or  otherwise  well  entitled  to, 
tnreral  estates  therein  mentioned  and  described,  and  that  the  reversion  thereof  in 
iixpeetADt  on  the  death  without  issue  of  Judith  Parry,  devolved  unto  His  late 
ty,  and  bad  since  descended  and  then  belonged  to  Her  present  Majesty  in  right 
CrowD,  uid  had  been  seised  into  the  hands  of  the  Crown. 

OowD  afterwards,  in  January  1840,  granted  the  reversion  to  the  four  first- 
1  Defendants  in  this  cause,  on  trust  to  sell  the  same,  as  this  Court  should  direct, 
tod  possessed  of  the  purchase-money,  on  trust  to  pay  certun  costs  and  expenses, 
then  ia  trust  to  apply  the  monies  to  arise  from  the  sale,  in  such  manner  as  this 
i  dtoold  direct,  in  aid  of  the  testator's  personal  estate,  for  payment  of  his  debts, 
e  aame  manner  as  if  the  rerendon  bad  not  escheated. 

tik  toll  was  ffled  for  the  purpose  having  the  trusts  of  that  ^rant  carried  into 
ittxw ;  tad  it  was  all^^,  tlut  the  suit  hwil  become  necessary,  u  consequence  of 
Defendant  Edward  Hamlyn  Adams  claiming  to  be  entitled  to  the  reversion  of 
id  the  estates  in  question  as  were  situate  iu  the  county  of  Cardigan,  as  the  lord 
srtaio  manors,  under  which  the  estates  were  held ;  [116]  and  the  bill  charged, 
Hr.  Adams  sometimes  alleged,  that  the  reversion  of  these  estates  had  escheated 
discharged  of  the  testator's  debts,  and  sometimes  alleged,  that  the  testator's 
estate  was  not  insufficient  for  the  payment  of  his  debts. 
I  Defendant  Adams,  by  his  answer,  stated  that  on  the  18th  of  December  1829 
I  vanon  ol  Gwynioneth  Iskerdin,  and  Caerwedros  were  granted  to  him  in  fee 
Oown;  that  nu*t  of  the  real  estates  of  the  testator  were  of  the  said 
ire  manors,  and  that  certain  mortoaries  and  chief  rents  were  payable  to  him 
1  of  the  said  manors ;  that  the  mortuaries  and  some  arrears  of  chief  rents  were 
>  him,  and  he  submitted  that  the  same  ought  to  be  paid  to  him,  out  of  the  sums 
red  and  paid  into  Court  by  the  receiver.  He  then  submitted,  that  he,  as  lord  of 
'0  manors,  was  entitled  to  the  reversion  in  fee  expectant  on  the  death  without 
I  of  Judith  Parry,  of  and  in  such  parts  of  the  aforesaid  hereditaments  mentioned 
t  devised  to  her,  as  were  held  of  the  said  respective  manors.  He  insisted,  that 
rion  now  vested  in  him,  was  not  applicable,  at  all,  to  the  payment  of  the 
''s  debts,  and  that  if  the  same  were  so  applicable,  it  was  only  so,  in  case  ^e 
;  estates  of  the  said  testator  and  the  other  reversions  granted  by  the  Grown  in 
the  creditors,  should  be  found  insufficient  And,  finally  the  Defendant,  Mr. 
,  insisted  that  the  Plaintiffs  had  no  equity  against  him. 
psrtiea  admitted  tiiat  the  Plaintiffs  were  (reditors  of  the  testator,  and  that 
ndant  Adams  was  grantee  from  the  Crown  of  the  two  manors  of  Gwynioneth 
,  and  Caerwedros ;  but  it  did  not  appear  to  be  ascertained  or  admitted,  which 
I  Isnds  devised  to  Judith  Parry  for  life,  were  comprised  in  those  two  manors. 
17]  By  the  3  &  4  W.  4,  c.  104,  after  reciting,  "that  it  was  expedient  that  the 
nt  of  the  debts  of  all  persons  should  be  secured,  more  effectually  than  was 
the  laws  then  in  force,"  it  was  enacted,  that  when  any  person  should  die 
,  or  entitled  to  any  estate  or  interest  in  lands,  "  which  he  should  not,  by  his 
have  okarged  with  or  devised  subject  to  the  payment  of  his  debts,  the  same 
i  be  asseta,  to  be  administered  in  Conrts  of  Equity,  for  the  payment  of  the  just 
'  such  persons,  as  well  debts  due  on  simple  contract  as  on  specialty ;  and  that 
'  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees,  of  such  debtor 
;  be  liable  to  all  the  same  suits  in  equity,  at  the  suit  of  any  of  the  creditors  of 
w,  whether  creditors  by  simple  contract  or  by  specialty,  as  the  heir  or  heirs 
kderisee  or  devisees  of  any  person  or  persons  who  died  seised  of  freehold  estates, 
were,  before  the  passing  of  that  Act,  liable  to,  in  respect  of  such  freehold 
I  St  the  suit  of  oreditors  by  specialty  in  which  the  heirs  were  bound." 

n.— 17* 
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Mr.  G.  Turner  and  Mr.  Pitman,  for  the  PluntiK  iu  the  supplemental  adt,  whi 
were  creditors  of  the  testator. 

Mr.  Tinney  and  Mr.  W.  Hislop  Clarke,  for  the  Plaintiffs  in  the  origiiial  smt 

Mr.  Spenoe  and  Mr.  Wood,  for  the  infant  T.  P.  Thomas.  i 

Mr.  K.  Parker  and  Mr.  Bevir,  for  R.  L.  Llovd  and  J.  Parry. 

Mr.  FembertoD  and  Mr.  Bates,  for  £.  H.  Adams.   The  lom'a  estate  hy  eediMtj 
quite  independent  of  the  estate  of  the  tenant  which  has  expired ;  the  rij^t  of  m 
former  is  by  a  paramount  tide ;  it  is  not  the  devolation  of  the  estate  which  behn 
to  the  tenant,  but  that  [118]  which  was  reserved  by  the  lord  in  the  ori^jinal  giul 
the  tenant.   To  pay  the  debts  dt  the  tenant  oat  of  the  escheated  revwnon,  wntdA 
to  pay  the  debts  of  one  person  out  of  the  estate  of  the  other.    The  3  &  4  W. 
c.  104,  does  not  apply  to  the  superior  lord,  but  only  to  the  heirs  and  deTiseei 
parties  dying  indebted.    The  beira  and  devisees  are  to  be  liable,  as  the  heirs  i 
devisees  would,  before  the  passing  of  the  Act,  be  liable  at  the  suit  of  speeii 
creditors,  but  no  now  liability  is  imposed  upon  the  lord ;  and  if  the  lord  is  to  hel 
sidered  a  trustee  for  the  creditors,  he  may  be  left  without  a  tenant,  and  thai 
deprived  of  his  rents  and  services  until  the  estate  has  been  fully  administered. 

Again,  if  the  reversion  is  subject  to  the  debts,  still  it  is  not  to  be  apfdied 
priority  of  the  other  devised  estates,  and  the  other  reversions  granted      ite  Gran 

The  Defendant  Adams  has  imjaroperly  been  made  a  party  to  the  amt,  which  i 
have  the  trusts  of  the  grant  fnmi  the  Crown  carried  into  execataon,  and  witii  iri 
he  has  no  oonoeru. 

Mr.  Wray,  for  the  Attorney-General.   The  rights  of  the  Crown  in  Uiis  case  1 

been  used  merely  as  an  instrument  to  assist  the  creditors  of  the  testator;  if< 
finding  of  the  inquisition  be  wrong,  the  proper  course  would  be  to  sue  out  a  i 
facias,  and  traverse  the  inquisition.   The  question  cannot  be  decided  as  beta 

Co-defendants. 

Mr.  G.  Turner,  in  reply.  The  terms  of  the  Act  are  positive,  that,  when . 
person  shall  die  seised  of  lands  which  he  shall  not  have  charged  with  his  debts,! 
shall  be  assets  for  their  payment.  There  is  no  hardship  on  the  lord,  for  the  teal 
had  the  power  of  devising  his  estates  so  as  to  [119]  prevent  the  escheat,  and  hm 
have  a  tenant  to  pay  the  chief  rents  and  perform  the  services  due  in  retpeet  at 
tenure. 

The  Defendant  Adams  claimed  adversely,  and,  prevented  tb»  esceoution  ol 
trust,  he  is  therefore  properly  made  a  puty  to  the  suit ;  Talbol  t.  The  Earl  tf  A 

(3  Myl.  &  K.  262). 

May  6.   The  Master  of  the  Bolls  [Ijord  Langdale].   Mr.  Adams,  having 
no  party  to  the  original  cause,  is  not  bound  by  any  of  the  proceedings  thereia,  m 
by  the  Master's  findinff,  from  which  it  appears  that  the  personal  estate  was  insuffil 
to  pay  the  testator's  debts,  or  by  the  declaration  that  the  reversion  of  the  erf 
devised  to  the  testator's  ri^ht  heirs  was  the  primary  fund  for  the  payment  ol 
debts.    He  claims  to  be  entitled  to  the  reversion  of  such  only  of  the  tesliator'a  I 
as  are  held  of  the  two  manors  which  were  granted  to  him.   The  reverBion  of  i 
lands  he  does  not  claim. 

The  principal  (question  in  this  cause  is,  whether  lands  of  which  a  testatd 
seised,  witJiout  having  charged  them  with  his  debts,  are  assets  for  the  payment  i 
debts,  in  the  case  of  his  dying  without  an  heir. 

The  statute  of  the  3  &  4  W.  4,  c.  104,  expressly  declares,  that  when  may  fH| 
shall  die  seised  of  or  entitled  to  any  land,  which  he  shall  not  have  charged 

wiyment  of  his  debts,  the  same  shall  be  assets,  to  be  administered  in  i  

Equity,  for  the  payment  of  the  just  debts  of  such  person.    This  part  of  the 
[120]-ment  is,  in  itself,  large  enough  to  take  in  every  case.    Whether  the  real 
shall  be  assets,  is,  in  this  part  of  the  clause,  made  to  depend  on  the  seisin  or 
the  debtor  at  the  time  of  his  death,  and  on  his  neglect  to  charge  the  estate 
parent  of  his  debts.    Bat  the  Act  proceeds,  in  the  same  clause,  to  provide 
heir  or  devisee  of  the  debtor  shall  be  liable  to  all  such  suits  by  creditors,  as 

or  devisee  of  any  persons  dying  seised  of  land  was  imvioualy  liable  to,  in  , 

such  land,  at  the  suit  of  creditors  by  specialty,  in  which  tdie  heirs  were  bound, 
it  is  argued,  that  this  notice  of  a  remedy  against  the  heir  uid  devisee  is  to  be 
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u  indintion,  that  the  preceding  enactment  ought  to  be  limited,  and  that  instead 
mding  the  words  generally,  a«  they  stand,  "  the  same  shall  be  assets,"  we  ou^ht, 
tSeet,  to  rsad  them  as  if  they  read  thus,  *'  the  same,  as  against  the  heir  and  devisee 
ipe^relr,  shall  be  assets  to  be  administered,"  &c. 

It  hu  been  held,  that  bv  the  statute  of  the  S  &  4  W.  &  M.  c  14  (by  vhich  it  was 
irided,  tluit  derises  should  be  void  as  against  creditors,  and  that  the  remedy  of  a 
Ktitor  should  be  by  action  of  debt  against  the  heir  and  devisee  jointly),  no  remedy 
■  ciTdD  ia  the  case  of  a  debtor  by  specialty  dying  without  an  heir.  ( WiUon  r. 
hwy,  7  East,  128.)  So  that  there  being  a  devisee  and  no  heir,  the  creditor  had  no 
ndy  onder  the  statute  of  W.  &  M.  That  defect  was  supplied  by  the  statute 
0. 4  &  1  W.  4,  c.  47,  which  gave  the  remedy  against  the  devisee  only. 
h  tbe  present  case  there  was  an  intended  devise  to  the  heir ;  but  there  being  no 
tiie  devise  failed,  and  the  question  is,  as  to  the  right  of  the  creditors  in  the 
of  both  heir  and  devisee.  The  lord  of  the  manor  claims  to  be  entitled  by 
and  the  creditors  claim  to  be  paid,  under  a  statute  which  expressly  enacts 
the  [121]  real  estate  shall  be  assets  to  be  administered  in  Courts  of  Equity  for 
jajrment  n  the  debts  of  the  per8<m  who  died  smsed,  and  only  refers  to  a  remedy 
nt  tte  heir  or  devisee. 

ruder  the  statutes  this  Court  bas  held  the  estates  to  be  assets  in  the  huids  of  the 

or  devisee  to  pay  specialty  debts.  The  statute  47  G.  3,  c.  7  4,  makes  assets  for 
payment  of  simple  contract  debts,  the  estates  which  before  were  assets  for  the 
ntsnt  of  debts  due  on  specialty  in  which  the  heirs  were  bound.  The  statute  of 
8  &  4  W.  4  makes  all  the  estates  of  which  the  testator  died  seised  assets  for  the 
nent  of  just  debts,  as  well  debts  due  on  simple  contract  as  on  specialty, 
b  the  testator  had  not  charged  the  estate  as  he  might  have  done  with  payment 
it  debts,  the  Act  came  into  operation  immediately  upon  his  death,  and  by  the 
the  eatate  is  to  be  assets  for  the  payment  of  debts.  The  words  seem  sufficient  to 
the  quality  of  assets  to  the  estate  itself ;  and  it  would  seem  that  whoever 
nda  to  Uie  estate,  and  in  whatever  right,  must  take  it  with  that  quality.  I  own 
the  cue  seems  to  be  very  different  from  that  which  arose  in  SwUing  v.  Sheldrake 
&  W.  256),  under  the  Act  of  the  3  &  4  W.  &  M.  By  that  Act  the  devise 
ie  void  as  a^inst  the  creditor,  and  the  devisee  having  no  title  as  against  the 
;  the  only  right  given  to  the  creditor,  who  had  previously  none,  was  oy  action 
against  the  heir  and  devisee.  The  creditor  had  no  right  whatever  unless  he 
bring  such  action ;  and  in  this  respect  I  conceive  that,  notwithstanding  the 
ion  in  Gawler  v.  JVade  (1  Peere  Williams,  99),  equity  has  followed  the  lait. 
does  not  appear  to  me,  that  the  right  conferred  by  the  Act  now  under  con- 
m,  19  necessarily  or  properly  limitMl  by  the  subsequent  [122]  part  of  the 
which  provides,  that  as  against  the  heir  and  devisee,  the  same  suits  might  be 
<  as  before  might  be  brought  against  them  by  a  specialty  creditor, 
crediton  have  a  legislative  provision  that  the  real  estate  ahaXl  be  assets.  The 
Ms  r^ht  to  chief  rants  and  other  payments  or  services ;  but  there  is  a  tenant 
land,  and  his  title  by  escfaeat  cannot  be  complete.  He  has  a  prospect  of 
entitled  by  escheat,  and  in  respect  of  that  prospect  claims  to  be  interested 
reversion,  and  insisting  on  that  claim,  he  also  insists  that  the  statute  is  not 
tble  against  Mm,  and  that  the  reversion  is  not  assets  for  the  payment  of  debts, 
ver  way  the  right  of  the  lord  may  be  conceived  to  arise,  he  must,  I  think, 
interest,  whatever  it  may  be,  which  accrues  upon  or  after  the  death  of  the 
aabject  to  the  qualification  which  the  Legislature  has  impressed  upon  the 
d  I  tbrnfore  cannot  oonour  in  the  claim  which  he  has  set  up  to  be  wholly 

'  be  says,  that  even  if  the  reversion  which  he  claims  is  subject  to  the  payment 
It  it  ought  DOt  to  be  applied  till  the  devised  estates  and  the  reversion  granted 
I  CnnrnnaTe  been  found  to  be  insafBcient 

iering  the  whole  estate  to  be  made  assets,  it  certainly  does  not  appear  to 
■ary  consequence,  that  the  reversion  now  claimed  by  the  lord  ought  to  be 
!  to  be  the  primary  fund  for  the  payment  of  debts.    The  words  of  the  statute 
satisfied  without  going  that  length ;  and  Mr.  Adams  is  not  bound  by  the 
made  in  tiie  decree  on  further  directions,  which,  being  true  in  the  case  of 
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Teal  assets  descended  to  the  heir,  and  it  being  well  known  that  the  Ctowd  dfirirei 
facilitate  the  payment  of  debts,  seems  to  have  [123]  been  taken  in  this  cue  wii 
argument  or  opposition  from  the  Attorney-Oeneral.   I  think  that  Idr.  Aduu 
right  to  have  the  question  of  priority  iudependentiy  oonsidend ;  and,  if  it  ii ' 
the  case  may  be  argued  on  that  point 

In  the  meantime^  Mr.  Adams  may,  if  he  pleases,  have  the  account  taken  is 
presence  for  the  purpose  of  ascertaining  that  uie  personal  estate  is  exhausted;  ■ 
must  be  referred  to  the  Master,  to  inquire  which  of  the  estates  devised  to  Jl 
Parry  as  in  the  will  mentioned  are  held  of  the  manors  <rf  Owyii»Rwtfa  Uterdii^ 
Caerwedros  respectively,  and  idso  to  take  an  aooount  of  what  is  due  to  Mr.  Adua 
mortuaries  and  chief  rents  or  otherwise.  (KOXB. — An  appeal  is  now  pending  in 
«ase  in  the  House  of  Lords.) 

£123]  Greet  v.  Gbekt.  itfay  31.  Jvae  1, 1842. 

Bequest  of  a  residue  to  A  (who  had  no  children)  for  life,  and  at  his  deafJi  X500 
be  deposited  in  the  hands  of  trustees  for  the  use  of  A.'b  eldest  son,  at  bis  attsii 
the  age  of  thirty  years ;  the  rest  to  be  equally  shared,  A.'s  eldest  sod  taldu 
equal  share  in  addition  to  the  £5000,  and  the  general  division  to  take  place  u 
respectively  attains  twenty-four.   Held,  not  too  remote. 

The  testator,  by  fais  will  dated  in  1826,  after  making  certain  dispositions,  gti 
rest  and  residue  of  his  property,  hwhold  and  peraonaX  as  follows : — "  to  the 
my  nephew  Thomas  Voung  Greet  at  his  attaining  the  age  of  thirty  years,  the 
of  such  parts  of  property  as  may  be  necessary  to  convert  into  cash,  wit 
accumulation  by  rents,  interest,  or  otherways,  I  direct  to  be  deposited  in  the 
the  Bank  of  England,  in  the  names  of  my  nephew,  Thomas  Young  Greet,  and  o(( 
of  my  executors  hereuiiter  named,  £124]  there  to  remain ;  my  nephew  Thomas 
Greet,  at  his  attaining  the  age  of  thirty  years,  to  receive,  for  nis  use,  all  a 
produce  and  dividends,  rents  or  interest,  so  long  as  he  may  live ;  and  that 
•every  year,  the  whole  of  the  balances  be  funded  for  accumulation,  until  he,  myj 
nephew  Thomas  Young  Greet,  does  attain  the  age  of  thirty  years,  at  which  time  i 
]nwluce  of  the  property,  with  dividends  on  the  accumulated  property,  which  1 1 
to  be  consolidated  in  one  sum,  with  any  other  placed  in  the  Bank  ot  England  i 
death  or  afterwards,  as  a  part  produce  of  my  property  and  to  remaiD  as  a  prii 
the  dividends  of  or  on  which,  with  all  rents  or  other  iHroduce  growing  out  oi 
description  of  my  property,  I  give  to  my  said  nephew  Thomas  Young  Greet,  ' 
use  and  disposal  during  his  natural  life, 

"If  my  nephew  Thomas  Young  Greet  should  die  previous  to  bis  attaining 
of  thirty  years,  leaving  child  or  children  lawfully  begotten,  I  direct  each  childij 
or  female,  shall  have  £500  at  their  respectively  attaining  the  age  of  twenty-four  j~ 
and  the  surplus  of  any  such  property  and  its  accumulations  to  go,  in  addition, ' 
eldest  son  of  my  nephew  Thomas  Young  Greet ;  but  if  the  children  of  my  said  n 
are  too  numerous  for  the  property  to  produce  £500  each,  in  such  case,  I  shsU  i 
they  shall  each  have  an  equal  share  of  the  property,  male  and  female  alike. 

"  If  my  nephew  Thomas  Young  Greet  should  live,  and  agreeaUe  to  the  dit 
of  this  my  will,  poasess  this  my  described  residue  of  my  property  with  its 
tions,  ana  have  lawfully  begotten  a  son,  I  direct  my  nephew  to  enjoy  the 
such  property  with  its  accumulations  during  his  life,  and  at  his  death,  £1 
deposited  in  the  hands  of  trustees  for  ac-[125]-cumuUtion,  and  placed  in  the 
England  in  the  name  of  his  my  nephew's  eldest  sou  with  two  trustees  (my 
preterred  if  surviving),  for  the  use  of  my  said  nephew's  eldest  son  at  his  ati 
age  of  thirty  years;  and  the  rest  and  residue  to  be  equally  shared,  male  and 
equal  alike,  the  eldest  son  taking  an  equal  share,  in  addition  to  the  .£5000  fun 
him.   This  genoal  division  to  teke  place  as  each  respectively  aUains  th€aget^\ 
fmr  years, 

"If  my  nephew  Thomas  Young  Greet  should  die  previous  to  his  attainii 
of  thirty  years,  leaving  no  child,  then  I  direct  the  next  surviving  nephew  of 
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Imt'i  inaaij  iludl  saooeed  to  the  residue  and  its  aocamubtionSf  sabjeot  exactly  to 
kome  ngolataons  as  described  for  my  nephev  Thomas  Young  Greet  and  his 

MnatNtitor  then  appointed  his  nephew  Thomas  Young  Greet  and  three  otiier 
mieneutors. 

Tbetntatordied  in  1829,  leaving  his  nephew,  Thomas  Young  Greet,  then  of  the 
td  tventy-two.  He  married  in  1833,  and  had  four  children,  the  i^est  having 
■  bora  in  1833. 

nnuBYDang  Greet  the  nephew  died  in  1841,  leaving  his  eldest  son,  Thomas 
m  Gobi  the  younger,  and  three  other  children,  surviving  him. 
Tw  pFop«r^  was  partly  real  and  partly  personal. 

{  HiODMs  Young  Greet  the  younger,  after  his  father's  death,  filed  a  supplemental 
igainat  alt  the  necessary  parties,  claiming  to  be  entitled,  first,  to  the  sum  of  il2ff] 
w;  and,  secondly,  to  his  share  of  the  general  residue  of  the  property  after  the 
RtioD  of  that  sum. 

lb.  Pemberton  and  Mr.  Lewis,  for  the  Plaintiff.  It  is  suffidoit  to  prevent  the 
itiDB  of  remoteness  that  property  vests  within  the  period  allowed  hy  law.  It 
it!  nothing  when  it  is  payaue^  for  the  Court  will  direct  payment  on  toe  l^atees 
kSm  tiraity-one,  though  the  testator  directs  the  payment  to  be  postponeauntil 
Hjhe  at  until  any  other  period.   SmmUn  v.  VauHar  U  Beav.  115,  and  Or.  & 

my 

h  Aia  esse,  the  gift  to  the  children  was  vested  both  as  to  the  reality,  Doe  dem. 
T.  Koadl  (1  M.  &  S.  327,  and  5  Dow.  203),  F<mner  v.  Fronds  (2  Bing.  161,  and 
A  St  506),  Doe  v.  H^ard  (9  A.  &  E.  582) ;  and  as  to  personalty,  Love  v. 
\ge  (5  Bro.  P.  G.  59),  Bratutrom  v.  /Filkinson  (7  Ves.  420),  Booth  v.  Booth 
n.  399),  Smmden  v.  FmOier  (4  Beav.  115,  and  Gr.  ft  Ph.  240),  Dona  v.  FiOur 
201). 

£6000  (dearly  vested  at  the  death  of  the  nephew,  for  it  was  then  to  be 
idtitely  severed  and  placed  in  the  name  of  trustees  for  the  Plaintiff.  The  share 
t  residue,  given  "  in  addition  "  to  the  eldest  son,  is  subject  to  the  same  conditions 
heidents  (see  Day  v.  Oroftt  4  Beav.  661,  and  the  oases  there  cited),  and  is  also 
d.  The  general  division  refers  only  to  the  payment  to  the  several  legatees.  It 
beobeervM  also,  that  this  is  a  gift  of  residue,  in  which  case  the  Court  leans  strongly 
rds  a  vesting ;  and  the  gift  over  ie  only  in  case  of  the  death  of  the  nephew  leavmg 
ild. 

27]  Mr.  G.  Turner  and  Mr.  Addis,  in  the  same  interest, 
[r.  Kindersley  and  Mr.  Wood,  for  the  next  of  kin  and  co-heirs.   The  gift  to  the 
Bvn  of  the  nephew  is  too  remote.   The  j&SOOO  was  given  to  the  eldest  son  of  the 
)w,  "  at  his  attaining  the  age  of  thirty  years : "  he  ther^ore  took  no  interest 
tiut  period ;  and,  consequently,  the  gilt  is  void. 

^  respect  to  the  remainder,  the  general  division  was  to  take  p^aoe  as  each 
"t  child  reniectively  attained  twenty-four  years  of  age,  whioh  might  be  at  a 
beyond  a  life  or  lives  in  being  and  twenty-one  years  afterwards ;  it  would 
be  void  as  to  the  whole  class ;  Leake  v.  Bobinson  (2  Mer.  363).  It  is  true,  a 
trust  was  created  of  the  £6000 ;  but  to  say  that  it  is  vested  merely  because 
nte  trust  is  created,  is  begging  the  question :  the  gift  may  be  as  much  contingent 
a  tmst  is  created  as  before. 

imden  v.  yauOer  was  a  specific  gift,  and  was  limited  to  the  legatee,  his  executors, 

■trators,  and  assigns  absolutely.    They  also  cited  Cambridge  v.  Bous  (8  Ves.  24) 

k^Jtf  V.  Buffield  (3  Bli.  (N.  S.)  260). 

c  Schomberg  and  Mr.  Hingeston,  for  other  parties. 

^  Pemberton,  in  reply. 

B  Mastkb  rsF  THE  BoLiB  [Lord  Langdide].  This  is  one  of  the  many  cases  in 
I  am  afraid  it  is  impossible  to  come  to  a  conclusion  which  can  be  considered  as 
If  satisfactory.  You  are  obliged  to  [[1281  spell  out  the  meaning  of  the  testator, 
*try  to  discover  the  legal  effect  of  his  wAl,  under  oircumsttmces  whioh  make  it 
Mly  diflicalt  to  reconcile  the  case  under  consideration  with  the  decided 
rities. 

ftink  it  ia  perfectly  obvioos,  in  this  case,  that  the  testator  had  a  strong  desire 
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to  acoumulate  the  property  as  much  as  he  oould,  and  to  preserve  it  in  the  family  of 
the  Greets.  Those  objects  clearly  preponderate  throughout  the  whole  ooatonts  of  dw 
will ;  but  the  main  and  the  principal  object  in  the  residuary  clause  was,  to  ravfids 
i(x  his  nephew  Thomas  Young  Otrwt  and  the  children  of  that  nephew ;  and  tWe  ii 
no  ulterior  diqK»ition  ffiren  of  the  residue,  except  only,  in  the  event  ci  the  nephew, 
Thomas  Young  Greet»  dying  under  the  we  of  thirty  years  widioat  leaving  a  duld. 

At  the  death  of  the  nephew,  the  £wQO  is  to  be  token  out  of  the  leaidiu^aBd 
deposited  for  accoumuhition  io  the  bands  of  txiutees,  one  of  vhom  was  to  be  As  | 
eldest  son  of  the  nephew.  The  accumulation  is  directed  to  be  for  the  nse  of  Ac 
nephew's  eldest  son,  "  at  his  attaining  the  age  of  thirty  years."  I  think  it  oomes  to  ' 
no  more  than  this : — The  testator  intended  that  the  son  should  attain  the  age  of  tiiir^ 
years  before  the  accumulated  fund  should  be  paid  to  him,  and  not  that  in  tl» 
meantime  he  was  to  have  no  interest  in  this  sum. 

It  appears  to  me  that  he  had  a  vested  interest  in  the  sum  of  £5000,  at  thi 
moment  uie  severance  was  to  be  made,  namely,  on  the  death  of  tiie  nephew.  ASta 
taking  the  £5000  out  of  the  residue,  the  remainder  is  to  be  shared  betwewi  tba 
children,  both  male  and  female  alike,  the  eldest  son  taking  an  equal  share,  in  addilin 
to  the  £5000  funded  for  him ;  and  as  the  £6000  vests  [129]  upon  the  death  of  thi 
nephewi  it  would  be  extremely  diflBcult  to  maintain  t^t  his  share  ftf  the  residna  doei 
not  veet  at  the  same  time,  or  to  say  that  the  share  of  the  residue  ooukl  veet  in  hia  it 
that  time,  and  not  in  the  other  children. 

Is  the  Court  forced  to  come  to  an  opposite  conclusion  by  the  words  which  after- 
wards follow,  that  this  general  division  is  to  take  place,  as  each  respectively  attain  i 
the  a^e  of  twenty-four  years  1   The  testator  could  never  have  meant,  that  a  bbuboI  \ 
division  should  take  place  at  different  times.    Hie  object  was,  that  there  shoiud  bs  *  , 
general  division  of  the  whole  fund,  after  previously  severing  the  particular  som  of ; 
£&000 ;  after  deducting  that  sum,  which  was  one  division,  there  was  to  be  the  eenenl 
division  of  the  remainder ;  and,  according  to  the  intent,  to  be  inferred  from  the  mt 
of  t^e  will,  I  think  this  amounts  merely  to  a  direction,  that  the  shares  should  la 
paid  to  the  younger  children  as  each  attained  twenty-fonr. 

I  am  of  ojHnion  tiiat  bot^  the  £5000  and  t^e  share  of  the  residue  were  verted 
interests,  and  the  Plaintiff  must  therefore  succeed  in  this  case.  (See  Bleam  v.  Sv^ 
2  Beav.  221 ;  Ring  v.  Sardwiek,  R.  363;  Ori^k  v.  BUmt,  1  Bear.  248;  Netmmt. 
Jfewmem^  10  Sim.  61.) 


[130]  Harbison  «.  Habbison.  Jwm  2, 1842. 

On  a  motion  to  substitute  a  new  next  friend  of  an  infant  Plaintiff,  tlie  Court  nuik 
be  8atis6ed  affidavit  of  the  circumstances  uid  respectability  of  the  parly  pee- 
posed  to  be  substitated,  although  all  the  other  parties  to  the  oause  ocmsent  to  At 

substitution. 


This  bill  was  filed  by  an  infant^  by  Joeeph  Harrison,  his  next  friend. 

Mr.  Baoon,  now  moved  that  Mr.  J.  W.  Perks  might  be  sabstitoted  as  next  £riHi 
for  the  infant  Plaintiff,  in  the  place  tA  J.  Harrison. 

Mr.  Armstrong,  for  the  Defendants,  did  not  object  to  the  application. 

Thb  Master  of  the  Rolls  [Lord  Langdale].  Any  person  may  commence  a  sdt 
as  next  friend  of  an  infant;  but  when  once  here  in  tluit  character,  he  will  notW 
removed  unless  the  Court  is  informed  of  the  circumstances  and  respectability  of  tk 
party  proposed  to  be  substituted  in  his  place ;  and  that  such  person  is  not  interotM 
in  the  subject  of  the  suit  You  must  produce  an  affidavit  to  that  effeet,  hete»L 
can  make  the  order. 
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[1313  Thompson  v.  Oeaay.  June  2.  1842. 

when  a  special  iDjunction  is  granted  against  several  Defendants,  one  of 
'to  can  move  to  dissolve  in  the  absence  of  the  rest,  gwere. 

An  iBjuDction  was  granted  to  restrain  the  Defendants  from  entering  into  a 
itnct  ID  the  name  of  a  company.  A  motion  was  made  by  one  of  the  Defendants 
dinolre  the  injunction;  and  the  question  raised  was,  whether  it  was  necessary 
t  the  other  Defenduits  should  be  present  at  the  hearing  of  the  motion  to  dissolve 
injanctioQ  1 

Mr.  G.  Turner  and  Mr.  Rogers,  for  the  motion  to  dissolve  the  injunction. 
Mr.  Pemberton  and  Mr.  Groulburn,  contrh,  for  the  Plaintiff. 
The  Master  of  thk  Rolls  [Lord  Langdale].    If  you  succeed,  the  situation  of 
ether  Defendants  will  be  materially  altered  in  their  absence :  iay  impression  is, 
|A  I  do  not  decide  it^  that  you  ought  to  have  them  here ;  when  here,  it  may 
wj  hwpen  that  they  cannot  oppose  the  motion,  as  in  the  case  of  exceptions  to 
lusters  report,  in  which  the  excepting  party  alone  can  be  heard  against  the 
Kt:  but  the  other  parties  must  be  here. 
Hie  cause  stood  over. 


[132]   Oldfisld  v.  Cobbett.   Jvne  7,  1842. 

nditor  of  a  testator  filed  a  bill  against  the  executor  for  administration,  and 
tmntd  an  injunction  and  receiver.  The  Plaintiff  was  found  a  creditor ;  and  the 
was  heard  on  further  directions,  but  the  injunction  and  receiver  were  not 
■tinued.  The  executor  afterwards  brought  an  action  at  law  against  the  Plaintiff 
Booies  dae  to  the  testator.  The  Courts  by  injunction,  summarily  restrained 
proceeding. 

he  Defendant  was  the  executor  of  the  testator,  his  father.  A  creditor's  bill 
iled,  the  Defendant  waa  restrained  from  receiving  ^e  assets,  and  a  reodver 
looted.  Under  the  deroee  the  accounts  were  directed  to  be  taken,  and  the 
iff  was  found,  by  the  Master,  to  be  a  creditor  of  the  testator  to  the  amount  of 
L  A  decree  was  made  on  further  directions,  but  no  order  was  made  as  to 
nmg  the  receiver  or  the  injunction. 

be  Defendant,  the  executor,  afterwards  brought  an  action  against  the  Plaintiff, 
be  resoveiy  of  £5000,  which  he  alleged  to  be  due  to  the  testator's  estate.  The 
tiff  DOW  moved  to  restrain  the  Defendant^  by  injunction,  from  proceeding  in 

ttiOiL 

Parko',  in  support  of  the  motion. 

Tamer,  cm/ni.   The  injunction  and  receiver  not  having  been  continued  by 
cne  on  further  directions,  are  gone.   If  the  Plaintiff  requires  an  injunction, 
ght  to  be  obtained  by  an  indepmdent  bill,  and  not  on  motion  after  decree. 
'  nty  lave  been  discovered,  whvdi  diew  that  tiie  Raintiff  ia  indebted  to  the 
of  the  tertator,  instead  of  bang  a  creditw, 

Habtkb  of  the  Rolls  [Lord  Luigdale].  I  have  no  hesitation  in  granting 
ijniKtion. 


[133]  QuARMAN  V.  WiLLUMa  Jvne  7,  1842. 

so  application  for  a  stop  order,  the  assignor's  right  to  the  fund  in  Court  must 
■hewn,  either  by  the  proceedings  or  by  affidavit. 

pirty  who  claimed  an  interest  in  a  fund  in  Court,  in  the  character  of  next  of 
tnted  an  incumbrance  thereon,  and  he  and  the  incumbrancer  now  presented  a 
for  a  stop  Older.   (Ordines  Can.  161.) 
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Mr.  Sheffield,  in  8U|^rt  of  the  petition. 

The  Mastbe  of  ths  Bolls  [Lord  LangdaleJ  held  that  the  Petitionen  irnut  ah 
bj  some  proceeding  in  the  cause,  or  affidavit  tiiat  he  sastaioed  tiie  dntaotet 
next  of  kin,  otherwise  the  Court  might  place  a  stop  order  on  a  fond,  oo 
application  of  peraons  having  no  interest  whatever  in  it 

It  being  admitted  tiiat  this  did  not  appear,  the  petition  stood  over  to  fi 
affidaTit.(l) 

[134]   HABVE7  V.  Habtey.   June  8,  1843. 
[S.  C.  4  Beav.  215.] 

A  testator  after  giving  his  real  estate  to  the  eldest  son  of  A.  ftjT  life^  with  remiii 
to  the  other  children  of  A.  in  tail,  with  remainder  over,  gave  his  penoDill 
trust  to  pay  the  dividends  to  the  children  and  grandchildren  ci  A.  who  dioiili 
"  from  time  to  time,"  be  entitled  to  the  rents  of  the  freeholds.   By  a  codic 
declared  that  the  children  of  B.,  C,  and  D.,  living  at  the  death  of  the  tmud 
life,  should  "  take  their  shares  "  of  the  personal  property  with  the  represeatal 
of  A    Held,  that  the  eift  was  to  the  children  and  grandchildren  uving  st 
death  of  the  tenant  for  life,  and  was  not  too  remote. 

A  testator  gave  £150  a  year  to  such  of  his  relations  as  his  widow  shonld 
requiring  and  most  meriting  relief.  Held,  that  a  widow  of  the  testator's  br 
was  not  an  object,  and  the  widow  having  given  a  portion  to  such  widow,  an 
remainder  to  the  relations,  held  also,  that  a  relative  to  whom  no  part  had 
approiniated,  and  who  did  not  shew  himself  to  possess  the  qualifioatioa,  bs 
right  to  question  the  misappropriation. 

A  testator. gave  his  widow  "  the  full  and  entare  enjoyment"  of  his  real  and  pen 
estates,  which,  after  her  death,  he  gave  to  other  persons ;  and  he  empow 
to  retain  a  portion  of  a  sum  of  £150  a  year  given  to  other  parties,  for  rau 
the  leaseholds.  Held,  she  was  entitled  to  enjoy  the  leasehold  in  specie,  that  i 
not  imperative  on  her  to  renew,  but  that  she  had  acted  wrong  in  snrrendfli 
lease,  of  which  she  was  the  only  cedui  vm,  as  she  thereby  deprived  beiM 
the  option  of  renewing  for  the  unefit  of  the  parties  in  remainder. 

This  case  is  reported  atUe  (4  Beav.  216),  where,  to  save  repetition,  the  wi 
sufficiently  set  out,  and  to  which  the  reader  is  referred.    On  that  oooasion  the ' 
was  directed  to  ascertain  the  next  of  kin  of  the  testator  living  at  his  death, 
representatives  of  those  who  had  smee  died. 

The  Master  reported  that  sueh  next  (rf  kin  were  twenty  in  nnmbo',  (tf 
twelve  were  now  living,  and  that  of  the  remaining  eight,  tiiere  were  penooal 
sentatives  to  three  only,  and  that  the  others  were  not  represented. 

The  persons,  parties  to  the  cause,  who  would  be  entitled  to  the  residue,  in 
the  gift  being  too  remote  and  void,  were  the  widow,  who  would  be  entitled  i 
third,  Catherine  Pearson,  a  sister  of  the  testator,  entitled  to  one«ixth 
remainder,  or  two-eighteenths,  and  Thomas  Harvey,  the  representative  i 
testator's  [136]  brother  Thomas,  entitled  also  to  two^ighteentfas ;  so  that,  i 
whole,  five-ninths  of  the  next  of  kin  were  represented  in  the  sait. 

The  cause  again  came  before  the  Court. 

The  Court  having  determined  that  it  would  hear  the  cause  in  the  absenoe 
other  next    kin,  Uie  questions  were,  firsts  whether  the  gift  of  the  personal^  in  ta 
p^  the  dividends  "fivm  time  to  Ume,"  to  the  children  and  grandchildren  of  Ji 
Edward  was  or  was  not  too  remote.  ^  _ 

Secondly,  whether  the  testator's  widow  had  exceeded  her  discretion,  in  ffi 
the  widow  of  the  testator's  brother  Thomas  a  portion  of  the  £150  direcm 

(1)  As  to  the  practice  on  obtaining  stop  orders,  see  Ti-ezevcMi  v.  Fraser,  i 
283 ;  Day  v.  Orofi,  4  Beav.  34;  IFood  v.  Pmmt,  4  Bear.  419;  and  ParUM  v. 
4  Beav.  621. 
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tribnted  amoDgat  the  testator's  "  reUtions ; "  and  if  not,  then  whether  the  Plaintiff 
I  aj  intoest  in  the  sama  misapplied,  he  not  having  proved  himself  as  coming 
Un  the  qoalification. 

Thirdly,  whether  the  widow  had  acted  wrong  in  aimrendering  the  lease  of  which 
I  vu  tlta  tarriving  cethd  ^  vie. 

Ml  Pembat(»i  and  Mr.  w.  M.  James,  far  the  Plaintiff.  The  distribution  of  the 
ml  estate  is  to  be  amongst  a  class  to  be  aseertained  at  the  death  of  the  widow, 
I  tlie  gift  is  not  therefore  too  remote.  The  he«|iieat  of  l^e  cUvidends,  though 
lUe "  from  time  to  time,"  CMrries  the  capital.  (See  EUon  t.  Shep^trd,  1  B.  0.  C. 
;  Page  v.  La^^U,  16  Yes.  46S,  and  Baia  v.  Swku^t  1  S.  &  St.  487.)  The 
icil,  wb»di  direets  other  persons  living  at  the  death  of  his  wife,  shoald  taJw  "  tiuir 
n  of  his  property,"  removes  all  doubt. 

13S]Tbe  widow  was  not  empowered  to  give  any  portion  of  the  £160  a  year  to 
ridows  of  the  testator's  relations ;  and  she  had  no  right  to  surrender  the  lease 
the  testator  intended  to  be  renewed. 

ly  uked  the  usual  accounts  and  inquiries  as  to  the  leaseholds  and  the  £160  a 
vitb  liberty  to  state  special  circumstances. 
Tumer  and  Mr.  John  Baily,  con^.    The  division  is  to  be  from  tame  to  time 
psrtdes,  who  must  be  ascertained  de  anno  in  annum,  and  may  not  necessarily 
within  the  limited  _period  ;  the  gift  is  therefore  void  for  remoteness.  Lord 
flM  V.  MmrnUg  of  Hertford  (2  Ves.  &  B.  64),  Hayes  v.  Hayea  (4  Boss.  311), 
ikrM  V.  The  Duke  of  St.  Albans  (6  Mad.  232),  were  cited. 
''.  Kiodwsl^,  JItfr.  Rogers,  and  Mr.  Chandlees,  for  other  parties. 
'.  Pemberton,  in  reply. 

I  Master  of  thk  Rolls  [Lord  Luigdale].  The  question  in  this  case  ie  whether 
intiff  is  entitled  to  the  relief  he  as^.   It  must  be  owned  that  the  words  "from 
to  time "  occasion  considerable  ambiguity,  and  it^  is  very  difficult  to  give  effect 
i,  in  anv  way  consistent  with  the  other  expressions  in  this  will.    I  think, 
',  that  the  words  are  intended  to  describe  a  class  of  persons  existing  at  the 
of  the  tenant  for  life,  utd  not  a  class  to  take  in  succession.  Such  would  ^inly 
erastmcticHi,  nnleas  we  are  to  ^ve  the  words  "  from  time  to  time "  an  effect 
which  should  ocmlswd  the  meamng  of  all  the  other  words.   I  do  not  tiiink  that 
to  be  don^  espeoidly  having  regud  to  the  words  contained  in  the  codicil.  I 
'  the  meaning  of  the  words  is  this,  there  is  a  direction  *'to  apply  the 
and  interest   (and  that  is  quite  unlimited)  "nnto  and  equally  amongst  all 
the  child  and  children,  grandchild  and  grandchildren  of  James  Harvey  and 
ey  "  (so  far  it  would  oe  quite  free  from  ambiguity)  "  who  may  not,  from 
Ume,  be  in  the  receipt  of  the  rents  and  profits  of  my  freehold  estates."  Now, 
words  had  been  simply  "who  might  not  be  in  the  receipt  of  the  rents  and 
of  my  freehold  estates,"  it  would  be  quite  clear. 

peraoD  who  might,  "from  time  to  time,"  be  in  the  recupt  of  the  rents  and 
interior  to  the  times  of  division,  might  depend  upon  a  variety  of  events 
jrfsesL  There  might  be  two  sons  living.  There  might  be  one  son  and  a  grand- 
~~.  There  might  be  one  stm  of  one  bod  and  several  grandchildren  of  another 
in  ftujt,  a  auccesBi<m  of  rights  might  take  place  anteri(nr  to  the  times  of 

1  words,  aa  it  seems  to  me,  are  neariy  inoonsistent  with  each  other ;  and  I  am 
to  decide  whether  the  words  contained  in  the  codicil  are  to  preponderate. 
It  I  have  oome  to  is,  that  the  words  which  imply  the  existence  of  and  division 
'  s  class  at  the  widow's  death,  preponderate  over  the  effect  that  ought  to  be 
I  the  words  "from  time  to  time."  I  think  therefore  that  the  Plaintiff  has  an 
'<  io  the  property. 

'  respect  to  the  next  point,  I  am  inclined  to  think  that  the  Plaintiff  has  no 
'SU  to  complain.   There  [138]  was  a  sum  of  £160  given  by  the  will,  to  be 
'  ^  widow  to  such  of  the  testator's  relations  *'  as  she  should  deem  requiring, 
mnitiDg,  reliel"   She  was  bonnd  to  af^ly  tb&t  sum  for  tlie  benefit  of 
>  sod  I  think  that  tiie  widows  of  relations  are  not  persons  who  are  comprised 
tdeieription ;  if  therelore,  it  wera  neoessft^  for  me  to  decide  that  question,  I 
there  was  an  emmeons  applicaticm.  Who,  then,  would  be  the  persona  who 
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are  prejudiced  by  that  application  %  Those  rdatioiu  who  on^t  to  hare  thit  m 
applied  for  them.    Has  the  Plaintiff  an  interest  iu  that!  I  am  vezy  modi  iviiM 

to  think  he  has  not. 

By  the  codicil,  the  vidow  was  empowered  to  reserve  a  portion  of  this  budk^jBI 
for  the  renewal  of  the  leasehold,  but  it  was  entirely  optional,  as  it  aeemi  to  m, 
her  part.  If  she  had  once  set  apart  a  sum  ot  money  for  that  purpose,  the  Plairi 
as  being  one  of  the  persona  entitled  in  remainder,  would  immediately  have  aecm 
an  interest  in  it  She  never  did  bo,  but  made  an  erroneous  application  to  the  pn}i 
of  other  persons.  I  am  inclined  to  think  that  the  Plaiotaff  is  not  entitled  to  csl 
an  account  in  that  respect ;  and  if  he  were,  I  think  that,  after  the  length  o(  \ 
which  he  has  permitted  to  ^pse  (six  or  eisht  ^ears),  it  would  be  n^er  too  mod 
say  he  should  hare  any  claim  whatever.  I  think  ttwrefore  that  t^e  FUintiff  ii 
entitled  to  relief  in  that  respect. 

As  to  the  leasehold  surrendered,  the  widow  was  tenant  for  life,  with  a  full  i 
to  enjoy  the  leasehold.  The  testator  says,  I  give  and  devise  to  my  wife  "  ths 
and  entire  enjoyment"  As  she  was  the  cestui  que  vie,  she  became  entitled  to  the  vk 
beneficial  interest  (PieJceiing  v.  Pickering,  2  Beav.  31 ;  4  Myl.  &  Cr.  289 ;  Mow 
v.  Tremamondo,  2  fieav.  512,  and  cases  in  note);  and  [130j  so  far,  the  l^i 
beneficial  interest  were  conjoined  in  her.  Though  I  cannot  think  it  co^  n 
importance,  yet  I  do  not  approve  of  such  a  sale;  for  I  think  she  ou^^ht  not  to  I 
deprived  herself  of  the  optioa,  which  the  testator  gave  her,  of  retaining  a  sm 
renewing  these  leases.  I  do  not  think  a  person  in  that  situation  had  a  right  to  da 
herself  of  the  meant  of  preserving  the  estate  to  ^  toust  She  had  the  sole  ri^ 
enjoyment ;  the  legal  estate  was  vested  in  her,  with  an  object  pwnted  oat  te 
and  ^ving  her  an  option  of  retednin^  a  fund,  not  ^ven  to  her,  but  to  the  tMti 
relations,  for  the  purpose  of  continuing  that  estate  in  the  funily.  I  cannot  thai 
think  that  her  conduct  was  right  Supposing,  however,  that  it  was  set  aodfli 
that  the  £120  was  set  apart  as  a  portion  of  the  trust  fund,  would  she  not  be  ml 
to  set  off  the  rents  of  that  estate  against  it,  although  she  had  parted  with  iti  U 
she  would,  and  therefore  no  ben^t  can  oome  to  uw  Plaintiff  fnni  any  inveatig 
of  the  matter. 

I  am  di^Kwed  to  dechire  (as  far  as  it  can  be  dedared  in  the  absence  of  the  i 

girties  interested,  and  who  are  not  to  be  prejudiced  by  what  passes  now),  Um 
laintiff,  as  one  of  the  persons  described  in  the  will,  has  an  interest  in  remaiodef 
the  death  d  the  tenant  for  life.  I  can  make  no  other  decree  anteea  thePh 
deuras  an  aooount 


[140]  HiTNis  V.  Ball.   Jan..  26,  June  9, 1842. 

[See  Old/ield  v.  Cobbett,  1846,  1  PL  668  ;  41  £.  B.  744.] 

Befendant  in  contempt  for  want  of  answer  filed  it,  and  the  Plaintiff  replied  tin 
Held,  that  he  had  waived  his  remedy  for  the  costs  of  the  contempt. 

On  the  25th  of  January  1842  the  Defendant  Maurice  Ball  was  attached,  far 
of  answer,  by  the  Sheriff  of  Gloucestershire,  and  on  the  24th  of  February  was  \0 
to  the  Bar,  and  turned  over  to  the  Fleet  On  the  16th  <rf  April  a  writ  <n  habe$t\ 
issued  to  bring  him  up  to  the  Bar  of  theComton  ^  return  thereof  in  (uder  ti 
the  bill  taken  pro  eonfesso  against  him.  On  the  23d  (A  April  the  Defendant  apf 
in  custody,  at  the  Bar,  on  the  return  of  the  writ. 

Mr.  Prendergast  moved  that  the  bill  might  be  taken  pro  etmfeeto. 

The  Master  of  thk  Bolls  at  first  thought  the  application  prematare ;  bd^ 
referring  to  the  registrar,  made  the  order. 

The  Defendant,  however,  declaring  that  his  answer  was  readv,  tbe  Mastv  i 
Bolls  directed  the  order  not  to  be  drawn  up  till  the  28th,  and  then  to  be  ahaal 
default  of  answer.  1 

The  answer,  having  been  filed  within  the  time  limited,  was  accepted ;  ha 
Defendant  remained  in  eustody  for  the  oosts  of  his  original  contempt.  \ 
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lis  Pltiatiff  filed  a  replication  against  all  the  Defendanta,  and  senred  thd  prisoner 
h  1  ti^ipceM  to  rejoin. 

Mr.  Pemberton,  for  the  prisoner,  now  moved  that  he  might  be  discharged  forth- 
without  payment  of  oosta,  [141]  on  the  ground  that  by  replying  to  the  Defendant's 
m  lad  nmng  him  with  a  subpcena  to  rejoin,  the  Plaintiff  had  waived  the  contempt, 
itted  Hodm  v.  Lhifd  (1  Sim.  &  St  393). 

1^.  Prenderaast  opposed  the  motion,  contending  that  if  the  Plaintiff  bad  not 
leded  u  he  had  done,  his  bill  would  have  been  dismissed  for  want  of  prosecution 
out  die  odier  Defendants. 

IE  Master  of  thk  Rolls  [Lord  Liuudale]  said,  that  by  filing  the  replication 
hintiff  had  waived  lAe  contempt.  (ntlered  the  prisoner  to  be  discharged, 
Ittiug  that  when  the  Defendant  filed  his  answer  without  paying  the  costs,  the 
itiff  mizbt  have  moved  to  take  it  off  the  file,  as  the  contempt  had  not  then  been 

Ml) 

[142(1   M'Deemott  p.  Wallack.   June  II,  1842. 
[S.  a  6  Jur.  547.] 

Matrix  pre  unto  A.  and  B.  a  sum  in  the  long  annuities,  to  be  equally  divided 
ing  their  lives,  after  which  she  gave  the  said  sum  to  C.  Held,  1^  the  survivor 
A.  and  a  took  for  Hfe. 

t  testatrix  by  her  will  gave  and  bequeathed  "all  she  possessed  from  the  long 
lin  unto  the  persons  thereinafter  named  (that  itf  to  say),  she  ^ve  to  Mary  and 
eth  Grant  of  Chelsea  the  annual  sum  of  £1 2  to  be  equally  divided  during  their 
ifter  which  she  gave  the  said  sum  to  Elizabeth  French  M'Dermott." 
nbeth  Grant  died  in  1831  asid  Mary  Grant  died  in  1641,  and  the  question  was 
w  enticed  to  the  dividends  on  the  long  annuities  between  1831  and  1841. 
i:  Willcock,  for  the  representatives  of  Elizabeth  French  M'Dermott,  contended 
the  gift  to  Mary  Grant  and  Elizabeth  Grant  was  for  their  joint  lives  only,  and 
nmediately  on  the  death  of  Elizabeth  the  long  annuities  went  over  to  Mrs. 

lUOtt. 

'.  Stinton,  ccntrAf  for  the  representatives  of  Mary  Grant,  argued  that  the  words 
which  "  meant  after  tbe  lives  of  both,  and  that  Maty  was  entitled  for  her  life 
Tivorahip 

f.  Willcock,  in  reply.  The  words  "  after  which "  refer  to  some  period 
Bdr  referred  to,  and  the  only  one  is  the  joint  lives. 

B  Hastes  o?  the  Rolls  [Lord  Langdate],  The  question  is  doubtful ;  but,  on 
*At,  I  ^ink  the  gift  over  does  not  take  effect  till  after  the  death  of  Mary. 
i8>iiv.iSMA,4BeaT.  186.) 


[143]   Gahrattv.  Niblock.   June  13,  1842. 

Iv  to  pay  a  sum  of  money  out  of  Court  should  be  obtained  by  petition,  and  not 
Htion. 

K>  &nith  was  entitled  to  a  legacr  of  £60,  which  had  been  carried  over  to  his 
y  McooDt,  his  title  thereto  being  determined,  but  he  being  an  infant. 

attained  twenty-one,  a  motion  was  made,  on  his  behalf,  that  the  same 
^  paid  oat  to  him. 

M  B^eed,  for  the  motion,  contended  that  this  might  be  done  by  motion,  as  well 
■pititkni,  especially  in  a  case  in  which  the  sum  was  so  very  small :  he  cited 
Mit  f.  Sdwardt  (Jacot^  C04)  in  whioh  "  a  fund  carried  to  a  separate  acoount  was 
■It  on  motion  1^  consent,  the  title  to  it  being  idear." 

m^Omdv.  Eben,  1  Mad.  530;  Anon.  16  Ves.  174;  Landarsv.  Allen,  6  Sim. 
VMAosnf  V.  Twku^  »  Sim.  301 ;  fFilsm  t.  Boies,  3  MyL  &  Cr.  197. 
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Thx  Master  of  the  Bolui  [Lord  Langdale]  said  he  oould  not  OTder  para 
out  of  Court,  except  cm  petition,  and  he  reraaed  tka  motion.  (See  (Hker  r.  m 
Beavan,  G83.) 


[144]  The  Babon  de  Feucherbs  v.  Dawes.  July  7,  1842. 
[S.  C.  SBeav.  110.] 

The  9th  Qeneral  Order  of  December  1833  doea  not  apply  to  the  case  of  a  Debq 
residing  abroad.  A  commission  to  take  an  answer  abroad  moat  therebi 
obtained  on  motion  or  petition. 

This  was  an  application  to  take  iSbe  demurrer  and  answer  of  the  Defc 
Thanaron  and  wife  off  the  file  for  irregularity,  upon  the  following  grounds. 
Defendants  were  resident  in  France,  and  tiieir  solicitors  in  this  counts^  having  |M 
t^eir  answer,  sued  out  a  commission  to  take  the  sune  without  having  first  ofal 
an  order  for  that  purpose. 

By  the  9tb  of  the  Oeneral  Orders  of  the  2l8t  of  December  1833  (Ordinea 
45),  it  is  directed,  that  a  Defendant  shall  be  at  liberty,  teUhout  order,  to  sue 
dedimus  to  take  his  plea,  answer,  or  demurrer  in  the  country,  on  giving  two 
notice  in  writing  to  the  FlaintifiTs  clerk  in  Court  to  give  commissioners  names 
the  same  taken,  and  in  default  thereof  the  Defendant  shall  be  at  liberty  to  am 
the  same  directed  to  his  own  commissioners. 

The  Defendant's  solicitors,  conceivins  the  general  order  applied  to  this  case, 
the  two  days*  notice  required  by  that  oraer,  and  no  commissioners  having  been 
by  the  Plaintiff,  the^  thereupon,  without  an  order  for  that  purpose,  sued 
commission  under  which  the  demurrer  and  answer  had  been  takm  and  filed. 

The  Fluntiff  moved  to  take  this  answer  and  demurrer  off  Uie  file  k 
irregularity. 

P.40]  Mr.  Femberton  and  Mr.  Beavan,  in  support  of  the  motion,  contende 
the  9th  Order  above  mentioned  did  not  cause  any  alteration  in  the  old  practii 
regard  to  issuing  commissions  to  take  answers  in  foreign  countries ;  and  thi 
commissions  could,  therefore,  only  be  granted,  as  heretofore,  upon  an  order 
obtained  on  motion  or  petition  (2  Dan.  Fr.  283),  and  they  argued  also  that 
could  never  have  intended  to  impose  upon  the  Plaintiff  the  necessity  of  namii 
missioners  to  take  an  answer  in  a  distant  part  of  the  world  within  two  da; 
stated  that  from  the  alleged  state  of  mind  of  the  Defendant^  the  Plaintiff  m 
desirous  of  joining  in  the  oommission  to  see  the  answer  taken. 

Mr.  Kindersley  and  Mr.  Glasse,  eoKtrd,  contended  that  the  terms  oi  the  onl 
general  and  applied  to  all  eases. 

The  Master  of  the  Bolls  [Lord  Langdale]  reserred  judgment, 
sequently  granted  the  application. 


[146]  Meter  v.  Montbiou.  July  20, 1842. 

[S.  C.  11  L.  J.  Ch.  398.] 

A  trustee,  having  power  to  vary  tmst  funds,  admitted  he  had  sold  ODt 
but  did  not  shew  how  the  produce  had  been  invested.   Held,  on  snch  mn 
that  he  was  liable  to  make  good  the  fund. 

This  suit  was  instituted  for  the  purpose  of  making  the  trustee  of  a : 
ment  liable  for  a  breach  of  trust. 

By  the  settlement  made  on  the  marriage  of  John  Meyer  with  Margaret 
oertun  funds  were  vested  in  toustees  U{>on  tmst  for  the  husband,  wife,  and 
of  tiie  marriage.   The  settlement  contained  a  power,  with  the  consent  of  the 
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^wife,  toGiU  in  the  trust  monies,  and  mvest  diem  in  Govwnment  or  mta^gkgt 
min,  or  in  tbs  purchase  of  freehold,  copyhold,  or  leasehold  estates. 
Tbe  bill  allegad,  that  the  principal  part  of  the  trust  funds  had  been  improperly 
|d  out  of  the  bsD^  under  a  power  of  attorney  executed  by  the  three  trustees,  and 
|d  been  in  consequence  lost ;  and  it  prayed  that  the  trustees  might  make  good  the 

I  Hk  soiwer  of  Montriou,  one  of  the  trustees,  admitted  the  selling  oat  of  the  tzust 
Doder  a  power  of  attorney  given  by  him  and  his  oo-trustees,  and  stated  some 
dealings  with  different  parts  ^  tbe  fund,  bat  he  did  not  shew  on  what  secarities 
nle  of  the  monies  had  been  invested,  or  whrther  on  secarities  wamnted  by  tbe 
i  (See  4  Beavan,  343.) 

Pemberton  and  Mr.  HeuieringtcHi  asked  for  a  daolaration  of  the  lioUlity  of 
to  mske  good  the  fund.  * 
Mr.  Eindendey,  for  Mr.  Montriou,  contended  that  such  a  declaration  was 
sod  that  there  oa^t  to  be  a  previous  inquity  as  to  the  investment  of  the 

r.  Cuapbell  and  Mr.  E.  F.  Smith,  for  other  parties. 

Ma^tsb  of  the  Bolls  [Lord  Langdale]  said,  that  where  a  trustee  admitted 
nut  fund  to  have  been  sold  out  and  converted  from  a  proper  state  of  investment, 
Ued  to  shew  t^t  it  was  then  properly  invested,  he  was  liable,  in  the  first; 
BOS,  to  have  a  decree  made  against  him.  Here  the  trustee  admitted  that  the 
bd  been  sold  out^  but  coula  not  say  whether  any  port  was  now  properly 
tei  It  must  therefore  be  declared  that  he  was  liable  to  make  good  the  fund 

DDL 

p.47]   CUBTIS  V.  LUEIK.   Juljf  13,  1842. 

[S.  C.  11  L.  J.  Cb.  380;  6  Jur.  721.] 

ii  loo  remote,  unless,  according  to  the  intention  of  the  testator,  some  person 
■(necessarily  be  in  existence,  with  legal  power  to  dispose  of  the  property,  within 
poriod  limited  by  the  rules  of  law. 

must  not  only  vest  within  the  time  limited  by  tbe  rule  against  perpetuities,  but 
ioteresti  of  the  respective  parties  in  tbe  property,  must  be  c^wble  of  asoettain- 
ik  within  that  period,  otherwise  the  gift  will  be  void. 

■tor  beqoeatiiM  leas^okls  in  Churon  Street^  having  sixty  yean  unexpired,  and 
I  which  there  was  no  obligation  tm  the  pu^  of  the  lessor  to  renew,  to  A.  for 
with  remainder  to  the  Miildren  she  should  leave,  and  in  default  to  K  He 
Ksthed  to  trustees  other  leaseholds,  upon  trust  to  accumulate  the  rente,  until 
letseof  the  Church  Street  property  "should  become  nearly  expired,"  and  then 
ffly  such  part  thereof  as  should  be  necessary  in  the  renewal  of  the  Church 
■M  property,  '*  for  the  benefit  of  the  respective  persons  to  whom  he  had  before, 
pii  will,  given  the  same ; "  and  the  residue,  after  answering  the  purpose  aforesaid, 
pre  to  his  residuaty  legatees.   The  testator  died  before  the  Th^usson  Act 
IB  into  operation.    Held,  that  the  trust  for  accumulation  and  renewal  was  void 
Rmotenees  and  uncertainty. 

•  questions  in  this  cause  were,  first,  whetiier  the  trustees  and  executors  of  the 
US  testator,  Mr.  Shadrach  Venden,  had  commitied  a  breach  of  trust,  by  [148] 
"'t»ig  the  rents  of  three  leasehold  houses  in  Oxford  Street  and  Audley  Street, 
aocomulate  and  form  a  fund  for  tbe  renewal  of  the  leases  of  two  bouses  in 
Street,  which  had  been  bequeathed  for  the  benefit  of  his  niece  the  Defendant 
is  and  her  children ;  and  secondly,  whether  the  Plaintifi',  who  was  one  of  the 
wu  now  entitled  to  call  for  the  performance  of  this  trust,  or  to  charge  tbe 
stives  of  the  executors  of  Shadrach  Venden  with  the  breach  of  trust, 
testator  was  possessed  of  two  leasehold  houses  in  Church  Street  for  a  term,  of 
'^een  sixty  and  seventy  years  were  unexpired,  and  he  possessed  three  other 

premises  in  Oxford  Street  and  Audley  Street. 
In  will,  dated  in  1794,  he  bequeathed  the  two  houses  in  Church  Stireet  to  four 
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trustees,  upon  trust  for  the  Defendant  Elizabetfa  Curtis  (then  Elizabeth  Cherm^^ 
for  lif^  for  her  separate  use^  and  from  and  after  her  decease,  upon  trusts  whidi  wm 
expressed  as  follows : — "  To  the  use  and  benefit  of  any  child  or  children  mv  mi 
nieoe  Elizabeth  Chererell  maj  leave  by  any  husband  or  husbands  she  may  happra  l| 
marry,  equiUly  to  be  divided  amtmgst  them*  if  more  tiian  one,  afaare  and  shan 
and  u  but  one  child,  the  whole  to  «ieh  one  child ;  bat  in  caae  my  aaid  nieoe  EHi 
Cheverell  shall  not,  at  her  decease,  leave  any  child  or  children,  uien  to  tiie  use  of 
nephew  Shadrach  Venden  Chererell.'* 

The  testator  then  bequeathed  to  his  trustees  the  three  leasehold  houses  in 
Street  and  Audley  Street,  upon  trusts  which  be  declared  as  follows : — "  ITpon 
that  they  my  stud  trustees  shall  and  do,  from  time  to  time,  receive  the  rents,  i 
and  profits  of  the  above  [149]  three  leasehold  messuages  or  dwelling-houses  si 
in  Oxford  Street  and  Audley  Street  aforesaid,  and  lay  out  the  same  at  interest  till 
several  leasehold  messuages  or  tenements  hereinbefore  meotaoned,  situate  and ' 
in  Church  Street  aforesaid,  shall  become  nearly  es^ind,  and  then,  to  pay  and 
such  pari  thereof  as  shall  be  necessary^  and  in  the  renewal  of  my  several  leasehold 
Buages  or  tenemwits  situate  and  being  in  Church  Street  aforesaid,  for  the  benefit 
the  respective  perstHis  to  whom  I  have  oefore,  by  this  my  will,  given  tibe  same."  And 

fave  the  money  arising  from  the  rents  of  his  booses  in  (mord  Strert  and  Aid 
treet,  and  the  interest  arising  therefrom  after  answering  the  several  purposes  afo 
said,  between  Edward  Venden,  Sbadracb  Venden  Cheverell,  and  Elisabeth  Cberen 
and  he  also  gave  his  residuary  estate  to  the  three  last-mentioned  persons. 

The  testator  died  in  1795,  so  that  the  Thellusson  Act  (39  &  40  G.  3,  c  98)  « 
inapplicable  to  this  case. 

After  the  testator's  death,  the  trustees  and  executors^  for  some  time,  continasd 
accumulate  the  rents  of  the  Oxford  Street  and  Audley  Street  property.  The  lea 
expired  in  1817,  and  it  was  stated,  that  the  accumulated  fund  was  afterwards  divil 
amongst  the  residuary  legatees. 

iSn.  Curtis,  the  tenant  for  life,  was  still  living  and  this  bill  was  filed  by  ons 
her  children,  seeking  a  deolaratifm,  that  the  rents  of       Oxford  Street  and  AoA 
Street  property  ought  to  have  been  accumulated  for  l^e  purpose  of  renewiot 
leases  of  tne  Chnr^  Street  property;  that  the  trustees  and  their  represented 
atives  might  be  held  responsible  for  the  breach  of  trust,  in  not  doing  so,  and  tut  fl 
money  recovered  might  be  applied  in  the  renewal  of  the  leases  of  the  C%urcb  St> 
property. 

The  Defendants,  the  representatives  of  the  trustees,  insisted,  first,  that  the  bt 
was  void  for  uncertainty ;  2dly,  that  the  period  during  which  the  accumulation  I 
been  directed  might  possibly  exceed  the  limits  allowed  by  law,  and  was  therrfi 
void. 

Mr.  Eindersley  and  Mr.  Vounge,  for  the  Flaintifi*.    The  trust  for  aocomnlataoi 
valid,  for  the  whole  interest  must  necessarily  vest  in  Mrs.  Curtis's  children  and 
roriduary  legatees  within  the  period  limited,  viz.,  within  a  life  in  being  and  tvsi 
one  years  «ter.   Immediate^  on  the  dei^h  of  Mrs.  Curtis  evety  oontingaDCf  i 
end,  and  her  children  and  the  residuary  legatee  will  then  have  the  power  of  di^P" 
of      accumulated  fund,  and  of  stopping  the  further  aoomnulation.    This  is  aO 
is  required  by  the  rule  which  prescribes  only  the  time  within  whicli  the  pnf 
must  vest.    Whei-e  there  is  a  gift  which  vests  within  the  limited  period,  but  whu 
not  payable  until  afterwards,  the  gift  is  not  void,  but  the  Court  directs  psyi 
immediately  on  the  legatee  attaining  twenty-one.    Sawnders  v.  FavHer  (Cr.  ft 
240,  and  4  Beavan.  116). 

Again,  Mrs.  Curtis  may  survive  the  leases,  and  then  there  could  be  no  ol^ 
to  the  trust  for  renewal. 

The  Plaintiff,  therefore,  has  a  right  to  have  the  rents  accumulated  until  the 
of  his  mother ;  and  the  [161]  trustees  having  ne^ected  to  do  bo,  are  annrenUi 
their  breach  oi  trust. 

Mr.  Baily,  for  tha  widow  and  the  other  children. 

Mr.  Ponberton,  Mr.  Hodgson,  and  Mr.  D.  James,  for  tiie  representatives  cf 
surviving  trustees.  The  trust  for  accumulation  and  renewal  is  void,  faoA 
uncertainty  and  for  remoteness. 
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lien  is  to  be  an  aooumulation  until  a  few  monthB  before  the  expiration  of  the 
iriiidi  will  happen  in  1863,  and  then  an  applioation  is  to  be  made  to  the  land- 
to  renew  tbe  lease;  but  for  what  term  is  it  to  be  renewed  1  for  100  or  1000 
;  vhit  it  to  be  the  rent ;  ia  it  to  be  at  a  rack  rent ;  or  at  a  peppercorn  rent  t 
j  BeioiDg  is  to  be  given  to  the  expreasion  "  nearly  expired  1 "  and  what  is  to  be 
if  tin  liodlord  refuses  to  renew  tne  lease  1 — would  the  ohildren  in  that  event  be 
to  the  fund  which  would  be  neoessazy  to  renew  ?  and  if  so,  how  ia  the  amount 
unrtuned? 

The  Plaintiff  will  only  be  entitled  in  the  event  of  his  surviving  the  tenant  for  life, 
it  will  be  impossible,  even  then,  for  the  Court  to  say,  what  sum  he  is  interested 
tK,  until  the  expiration  of  the  lease  the  amount  necessary  to  obtain  a  renewal 
ot  be  sscertained. 

■tsMumin^  there  is  no  vagueness  or  uncertainty  in  the  trust,  yet,  it  is  void  in 
qoeBoe  of  its  violating  the  rule  of  law  against  perpetuities.    Every  trust  for 
ulitioa  which  is  not  necessarily  limited  to  the  term  of  a  life  or  lives  in  being, 
tveDty-one  years  after,  is  absolutely  and  wholly  void.    Thus  a  trust  to 
iBiste  for  twenty-two  years  certain,  is  absolutely  void,  because  it  may  possibly 
n  beyond  the  legal  limits ;  this  is  the  old  law,  independent  of  the  Thellusson 
f  Hve  the  answer  ffiven  by  the  Plaintiff  is  this,  that  he  is  not  within  the  rule, 
■ntbe  taist  ia  for  uie  ben^t  of  a.  par^  in  being  and  her  children,  and  that  the 
paitmust  necesnrily  vest  within  a  fife  in  being  and  twenty-one  years  after ;  but 
I  a  sot  enough,  you  must  also  shew  that  they  have  a  vested  interest  in  an 
Ituoed  share  m  an  ascertained  fund.    Suppose  the  tenant  for  life  to  die,  what 
pd  be     fund  to  which  her  ohildren  would  be  entitled,  and  what  proportion  of 
Heamulations  would  belong  to  the  residuary  legatees?   It  would  be  perfectly 
■ibk  to  ascertain  it,  because  the  fund  required  at  the  expiration  of  the  tease 
■  not  be  capable  of  ascertunment    The  consequence  is  that  the  accumulation 
p  go  on,  and  the  rights  of  the  ^larties  could  not  be  ascertained  within  the  time 
U  by  the  rule  against  perpetuities.    (See  Palmer  v.  Holford,  4  Buss.  403.) 
fk  said,       the  ohildren  and  the  residuary  legatees  have  the  power  of  putting 
I  to  the  trust  within  the  time,  but  that  would  he  effected  by  agreement  between 
dvea,  and  by  defeating  the  teatator'a  intentiona  and  not  by  nght   They  have 
nr  adversely  to  compel  the  other  puties  to  compromiae  their  rights,  or  to 
fsiid  by  agreement,  tlut  which  the  taw  savs  is  invalid.    Again,  what  ia  to  be 
fact  if  one  refuses  to  concur? — the  accumulations  must  go  on  until  the  year 
iisd  all  the  evils  which  the  rule  of  law  is  intended  to  prevent  must  necessarily 

m  tDtention  was  to  accumulate  for  sixty-three  years  certain,  which  is  void,  and 
Knt  cannot  look  to  the  [163]  events  which  have  happened  or  may  happen,  in 
render  valid  a  gift  which  is  not  so  limited  as  to  be  beyond  the  possibility  of 
too  remote.  They  cited  Leake  v.  Robinson  (2  Mer.  363),  Pructor  v.  Bishop  of 
'  WdU  <2  H.  Bl.  358),  Lade  v.  Hdfard  (W.  Bl.  428,  and  Amb.  479),  metam 

(10  Sim.  496),  Feame's  Cont.  Remra. 
Tinne^  Mr.  Bacon,  Mr.  G.  Tomer,  Mr.  Bealea,  Mr.  Spence,  Mr.  Renehaw, 
F.  J.  Hall,  for  othw  parties. 

Eindersley,  in  reply.    There  are  many  oases  in  which  there  has  been  a 
to  renew  generally,  and  which  have  never  been  held  void  for  uncertainty, 
leases  means  on  the  same  terms,  Priu  v,  Assheton  (1  Y.  &  C.  82).    If  it  be 
this  direction  to  renew  is  void  for  uncertainty,  then  eve^  trust  for  the 
of  what  is  caJIed  renewable  leases,  which  the  landlord  is  not  bound  to  renew, 
be  void,  aa  in  the  case  oi  bishops'  and  college  leases. 

HiraxB  OF  THE  Rolls  [Lord  Langdalel  It  is  contended,  that  under  this 
'  renewal,  the  trustees  were  to  receive  the  rents  of  the  houses  in  Oxford 
and  Audley  Street,  and  accumulate  them,  until  the  leases  of  the  other  two 
hd  becXHoe  nearly  enired,  tibat  ia  nearly  to  the  year  1863,  when  the  last  of 
■aea  would  expire  or  be  upon  the  point  of  expiring,  and  then  procure  the  best 
I  of  the  leases  they  could. 

n  To  this  it  ia  objected,  that  it  ia  carrying  on  an  aecumnlation  of  rent  and 
iMTfiod  the  period  which  the  law  allowa,  for  it  ia  not  limited  to  a  life  in  being 
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and  twenty-one  years  afterwards,  but  may  continue  very  much  longer ;  tliii  indM 
is  perfectly  evident.  The  reply  eiven  to  this  objection  is  to  this  effect : — It  is  i 
true,  that  if  the  trust  be  literally  Killowed,  it  would  be  too  remote,  but  it  oo^t 
to  be  literally  followed,  because,  within  the  period  allowed  for  accumulation,)' 
must  be  persons  ascertained,  who  alone  would  be  entitled  to  this  fund  and  way 
of  it :  again,  it  is  possible  that  Mrs.  Curtis  might  live  beyond  the  term  of  the  ' 
in  which  case  a  renewal  might  properly  be  mseae  in  her  lifetime ;  but  ev«n  8U[ 
her  to  die  at  any  time  whatever  within  this  period,  then  that  in  twenty-one  yean 
her  death,  the  persons  authorized  by  law  to  dispose  of  the  property,  might  divi 
at  once,  and  thus  prevent  the  future  aooamiuation  of  the  fund,  and  obriata 
mischkf  which  the  rule  of  law  intended  to  prevent. 

Now  the  persons  who  would  be  entitled  in  that  event,  would  be  tba  cbSid^ 
which  Mrs.  Curtis  might  leave  and  the  persons  entitled  to  the  leaidoe  of  the  mm 
after  answering  the  purposes  which  the  testator  Intended  to  be  effected.  They 
all  be  in  a  state  competent  to  consent.    Nevertheless,  in  that  state  of  things,! 
perfectly  manifest,  that  although  amongst  themselves  they  might  make  a  title  to' 
fund  to  be  accumulated  for  renewal,  yet  each  of  them  would  be  uncertain  as  1 
amount  of  his  share,  or  of  that  which  was  his ;  no  one  of  them  could  say,  sueh  a 
of  this  property  ia  mine,  I  have  a  right  to  sell  or  dispose  of  it  as  I  pleaae, 
doing  so,  I  am  acting  according  to  the  intention  of  the  testator. 

[^66]  In  all  cases  of  this  kind,  I  apprehend,  we  are  to  look  at  the  directiod 
the  will,  with  reference  to  the  property  of  the  testator  at  the  time  of  his  deaths 
with  reference  to  ^e  pweons,  wfa<^  nnoer  the  directions  of  the  will  and  aeoorda 
the  intention  of  the  testator,  may,  at  a  fnture  period,  have  a  legal  power  to  di 
of  the  property.  If,  according  to  the  intention  of  tlie  testator,  aome  p«« 
persons  must  not  necessarily  be  in  existence,  with  legal  power  to  dispose  d 
property,  within  the  period  limited  by  the  rule  of  law,  uien,  I  apprehend,  the  g 
too  remote. 

Now  here,  such  was  not  the  intention  of  the  testator ;  the  intention,  accordi 
the  argument  which  is  used,  was  that  the  accumulation  should  go  on,  as  to  pa 
this  at  least,  until  the  period  when  the  last  lease  was  about  expiiine,  that  is 
1863,  which  period,  it  is  evident,  might  be  beyond  that  limited  by  Law; 
contnu*y  were  done,  it  would  be  done,  not  in  porsuance  of  any  power  g^ven  to 
by  the  will,  but  in  consequence  of  a  power  which  they  have,  of  coming  to  an  aT 
ment  amongst  themselves,  by  which  they  oompromiae  their  respective  cbuou 
the  will,  and  ereate  for  themselves  ^quot  defined  shares  in  this  part  (tf  this  pn 
doing  that  for  themselves,  but  proceeding  in  a  manner  directly  contrary  to  the  isi 
of  the  will 

I  should  have  been  very  willing  to  have  attended  to  any  authority  which 
have  been  brought  forward  to  support  the  proposition,  that  this  might  be  done ; 
has  been  cited.  The  case  of  Samders  v.  Vaviier  (Cr.  &  Ph.  240,  and  4  Beavan, 
is,  I  apprehend,  entirely  different  from  this.  It  has  frequentiy  hwpened 
Court,  that  a  testator  has  given  to  an  individual  an  absolute  vested  inten 
defined  fund,  so  that,  according  to  the  ordinary  [166]  rule  of  law,  he  would 
power,  of  his  own  authority,  to  receive  or  dispose  of  it  immediately  on  his  at 
legal  age ;  but  having  ^ven  such  a  vested  interest,  the  testator  has,  never 
pwtjponed  the  time  of  eiving  him  possession,  till  a  period  subsequent  to  Uie  h 
attaining  twenty-one,  although  in  such  cases,  the  party  having  attained  the 
twenty-one  cannot,  according  to  the  direct  intention  (rf  the  will,  obtain  poas 
yet  he  has  everything  but  possession ;  he  has  the  legal  power  of  disposing 
be  may  sell,  charge,  or  assign  it,  for  he  has  an  absolute,  indefeasible  interei 
thing  defined  and  certain ;  the  Court,  therefore,  has  thought  fit  (I  don'i 
whether  satisfactorily  or  not),  to  say,  that  since  the  legatee  has  such  the  legi 
and  power  over  the  property,  and  can  deal  with  it  as  he  pleases,  it  will  not 
him  to  the  disadvantage  of  nusing  money  by  selling  or  charging  his  inte: 
the  thing  is  his  own,  at  this  very  moment.  The  Court  has,  in  such  cases, 
payment  on  his  attaining  twenty-one.  I  don't  think  that  case  is  analogous 
because  there  the  property  is  defined  and  ascertained ;  here  it  is  not,  for  tbft: 
cannot  be  ascertained  until  the  period  for  renewal  has  arrived,  when  it  will 
known  what  sum  ia  necessary  for  that  purpose. 
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I  B«dM  thii,  I  think  there  are  other  objections  on  the  gronnd  of  uncertainty, 
ieh  I  do  not  ^ink  it  necessary  to  enter  into  in  detail,  as      opinion  is  olear  upon 
imasdi  I  hare  stated ;  nevertikeless,  I  may  say  that  I  tiiink  tiie  uncertainty  <^ 
ihtn,  whieh  the  children  are  to  hare^  an  uncertainty  arising  partially  from  the  - 
ivlttB  d«asnd  which  they  have  upon  the  fund  to  be  aoonmalated ;  for  the  - 
fonof  renewal  ia  such,  tlut  nobody  can  tell  what  ought  to  be  done  under  this 

[157]  Oo  the  joint  ground  of  remoteness  and  unoertainty,  it  appears  to  me  that 
itnut  cannot  be  sustained ;  I  think  this  bill  must  be  dum^imd,  and  under  the 
nutuces  it  must  be  dismissed  with  costs. 


[157]   HowxLL  V.  Gatlkl         20,  1S42. 
[S.G.  llL.J.CaL398.] 

nltimste  limitation  of  a  fund  in  a  marriage  settlement,  after  the  death  of  a 
Mbud  and  wife,  was  to  the  husband  if  he  survived  his  wife,  but  if  the  wife 
cmed,  Uieo,  after  her  death,  to  such  person  as  the  hnsbuid  should  appoint^  and 

d^inlt,  "to  his  exeaUorty  adminutraiors,  or  amgiu."  The  wife  survived,  and 
shuband  made  no  appointment.  that  his  Tesiduary  l^tees'and  not  his 

Bt  of  fa'o,  were  entitled. 

k  in  tie  funds  held  in  trust  for  the  wife  for  lif e^  with  cemaiader  as  the  husband 
Dold ^ftoint,  and  in  default  to  his  executors,  administrators  or  assigns:  Held, 
i  to  nuB  under  the  will  of  the  husband  hy  the  words,  "  numey  he  might  have  in 
I  boob  of  the  Governor  and  Company  of  the  Bank  of  England." 

b  the  marriage  of  William  Korth  with  Mary  Burghope,  a  sum  of  £1000  Navy 
teat,  stock,  which  belonged  to  the  latter  was  vested  in  trustees,  on  trust  to  pay 
pkluids  to  Mary  Burgbope  for  life ;  and  after  her  decease,  to  pay  the  dividentu 
puet7  to  WiUiuA  North  for  life ;  and  ^ter  the  decease  of  the  sorvivor  of  them, 
pBt  to  pay  one  moiety  as  therein  particularly  mentioned^  and  as  to  the  other 
m,  to  pay  it  to  William  North  absolutely,  in  ease  he  should  snrvive  Mary 
mpe ;  but  if  Mary  Burghope  should  survive  William  North  (which  happened), 
[npoQ  the  decease  of  Mary  Burghope,  to  assign  and  transfer  it  to  such  person  as 
n  N<Hth  should,  by  deed  or  will,  af^int;  "aoA  in  default  of  such  direction, 
Won,  or  appointment^  then  unto  the  executors,  adminiatratws,  or  assigns  ci  the 
pilliam  North." 

Be  msrriage  took  effect,  and  the  question  in  the  cause  arose  as  to  the  second 
W,  under  the  following  circumstances.    William  North  died  in  1829,  and  his 
hriio  sorrived  hino,  died  in  1841.    William  North  IVSS]  executed  no  appointment 
I  fond,  hatf  by  his  will,  he  gave  "  the  whole  of  the  money  he  might  nave  in  the 
isf  thie  Governor  and  Company  of  the  Bank  of  England,  and  also  all  the  money 
ht  have  at  the  time  of  his  decease  in  die  Hortforcuhire  Savings'  Bank,"  in  trust 
widow  for  life,  with  remainder  to  otiier  persons ;  and  he  gave  the  residue  of 
ite  to  his  widow  absolutely. 

h  tail  was  filed  by  the  administratrix  of  Mary  North  the  widow,  daiming  a 
'  of  the  fund,  as  residuary  legatee  under  her  husband's  will. 
!.  Pemberton  and  Mr.  Bagaoawe,  for  the  Plaintiff,  cited  GroffUy  v.  Humpage 
no,  47). 

I  Campbell,  for  a  trustee,  and  also  for  one  of  the  next  of  kin  of  William  North, 
ded,  that        next  of  kin  and  not  the  residuary  legatee  took  under  the  above 

on,  PaUn  v.  SUis  (1  MyL  &  K.  470).   He  also  cited  Horseman  v.  Abbev  (1  Jac 

81). 

•  fi.  W.  Mo<H«  contended  that  either  the  fund  belonjged  to  the  next  of  kin,  or 
uder  the  will  of  William  North,  as  "  money  which  he  had  in  the  books  of  the 
or  and  Company  of  the  Bank  of  England ; "  he  cited  Sethmu  v.  Kmuudy 
&  Cr.  1 16)  to  shew  that  t^e  gift  o£  the  stock  was  specific 
PembertoD,  in  reply.   The  money  was  not  money  which  the  testator  had  in 


Digitized  by  VjOO' 


5S8 


NEALE  V.  HODOSON 


the  bank  at  his  death,  as  it  was  standing  in  the  name  of  trustees,  and  was  sabjeetti 
the  life  interest  of  the  wife. 

S.69]  Thk  Master  of  the  Rolls  [Lord  Langdale}  said,  there  were  many  ami 
e  subject,  but  he  thought,  on  the  words  of  the  settlement,  that  die  I^intiff  m 
clearly  entitled.  He  cnderM  tiie  costs  of  all  parties  to  be  paid  oat  <ji  the  fund,  m 
the  reaidufr  to  be  paid  to  the  Plaintiff.{l) 

[169]  Nkalb  v.  Hodgson.  July  22, 1,842. 

Subjeet  to  the- life-estate- of  her  husband,  a  wife  had  the  absolute  power  of  a| 
a  trust  fund,  which,  in  defitult  of  appointment,  was  limited  to  her  next  of 
there  was  a  proviso  that  if  the  husband  became  banlcmpt  the  dlTidendB  shooUj 
longer  be  paid  to  him.   The  wtf e  died  firsts  and  appointed  the  fund  to  her  hush 
HeM,  that  he  became  entitled  therrto  absolutely,  and  had  a  tight  at  once  to  1 
a  transfer  thereof. 

Elizabeth  Neale,  the  wife  of  the  Plaintiff  Joseph  Neale,  was,  at  the  time  of  i 
marriage,  entitled  to  some  freehold  property  and  money  invested  on  mortgages, 
settlement  was  thereupon  made,  whereby  it  was  covenanted  that  the  trustees  ^hn 
invest  £7800,  part  of  her  property,  in  their  names,  and  stand  posseaeed  th 
in  trust  for  Mrs.  Neale  for  life,  with  remainder  to  Mr.  Nede  for  life,  with  r« 
to  ^e  ehildren  of  the  marriage,  and  in  default,  then,  "  subject  and  without  pre; 
to  the  life-estate  of  Mr.  Nealio  in  case  he  should  rarvire  Mrs.  Neale"  upon 
trusts,  &c.,  as  Mrs.  Keale  should      will  aj^int,  and  in  default  of  appointm 
the  trusts  following,  that  is  to  say,  in  trust  for  Mrs.  Neale  in  case  ahe 
survive  Mr.  Neale,  "but  in  case  she  should  depart  this  life  in  the  life 
Mr.  Neale  (which  event  happened),  then  in  trust,  subject  and  without 
judice  to  the  life-estate  of  [160]  Mr.  Neale  therein,  for  the  next  of  kin  of 
Neale  as  if  she  bad  died  sole  and  unmarried,  and  iu  such  manner  as  such  next  ol 
would  have  taken  under  the  statute  for  the  distribution  of  the  personal  estat*: 
effects  of  persons  who  die  intestate." 

The  settlement  provided,  that  if  Mr.  Neale  became  bankrupt  or  ioM^ren^ 
the  dividends  "directed  to  be  paid  to  him  in  the  event  of  hia  surviving  \m 
intoided  wife  should  no  longer  m  paid  to  him,  but  to  euch  perstm  or  peraon 
in  such  manner  as  the  same  would  nave  been  payaUe  or  applioaUe  w  eate  Mr. 
had  amved  Mrs.  NeaU,"  1 

There  were  no -children  of  the  marriage.  The  wife  died  in  1839,  having  m 
testamentary  appointment,  whereby  she  appointed  all  the  real  estate,  and  aX 
principal  of  her  personal  estate  and  other  the  property  vested  in  the  trustees 
marriage  settlement  unto  the  Plaintiff  Mr.  Neale  absolutely. 

The  Plaintiff,  by  this  bill,  prayed  that  the  trust  property  might  be  transfer! 
him  by  the  trustees.    The  bill  insisted  that  the  Plaintiff  bad  an  absolute 
therein  under  tiie  settlement  and  appcnntment.   The  question,  raised  iu  the 
whether,  in  the  event  of  the  Plaintiff  becoming  bankrupt  or  insolvent,  the 
property  would  or  not,  under  the  circumstances,  go  over  to  other  paitieB: 
whether  tiie  tniatees  had,  therefore,  any  duties  to  perfcNnu  in  respect  tnereof 
made  it  neoessaty  for  them  to  retain  the  property. 

Mr.  Pemberton  and  Mr.  Baoon,  tar  the  Plaintiff. 

Mr.  Kindersley  and  Mr.  Metcalfe,  eonirit,  for  W.  A.  Hodgson  the  heir  at  Ian 
next  of  kin  of  Mrs.  Neale,  [161]  contended  that  the  fund  ought  to  be  retained  I 
trustees,  as  it  was  possible  they  might  have  duties  to  perform ;  for,  as  the  rij 
appointment  was  "subject  to  the  ufe-estate  of  the  husband,"  such  life-eataM 
unaffected  by  the  appointment,  and  consequently  if  the  hubsand  should  bad 
bankrupt,  his  life  interest  in  the  property  would  thenceforth  bdong  to  the  m 


(!)  See  Stoekt  v.  Dodsley^  1  Keen,  32S;  CoUUr  v.  Sqain,  S  Buss.  467 ; 
Strange,  6  Mad.  161 ;  Bridge  v.  Abbot,  3  Bro.  C.  C  224 ;  fFdlmam  v.  Sowrima, 
&St.  24. 
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Mzt  of  kia  (tf  Mrs.  Neale  during  the  remainder  of  Mr.  Neale's  life.  ■  That  it  was  the 
jdw  intentaoQ  of  the  settlement,  that  the  property  should  not  go  to  Mr.  Neale's 
bignee  io  case  of  his  bankruptcy ;  and  that  this  intention  voold  be  defeated  if  it 
mm  BOW  held  that  he  now  took  an  absdute  interest. 
}  ifr.  TiDiiey  and  Mr.  W.  T.  S.  Daniel,  for  the  trustees. 

I  Ta  BIaster  of  the  Bolls  [Lord  Langdale].  The  intention  of  the  settlement 
in^  tJut  if  the  husband  became  a  bankrupt,  the  children,  if  any,  should  take,  but  if 
we  mm  no  children,  then  Uiat  the  apipointees  of  the  wife  should  take.  The 
snnteM,  who  were  afterward  to  be  nominated,  might  have  been  strangers ;  but  the 
■  his  nude  the  husband  her  appointee,  and  he  must  take  in  the  latter  character, 
iiaid  that  as  appointee,  he  takes  subject  to  his  own  life  interest,  but  if  he  became 
iknipt  bis  life  interest  would  cease,  and  the  appointee  would  immediately  be 
Um  to  the  dividends,  and  he  is  the  appointee.  The  husband,  therrfora,  is 
ihtely  entitled,  and  there  must  be  a  declaration  to  that  effect. 
The  eiSect  of  the  settlement  is  not  defeated,  because  the  intention  was  merely  to 
ittet  the  fonuly,  and  there  is  none. 


[168]  Lord  Huktinotower  v.  Shirborn.   Avfftui  4,  1642. 
I  [S.  C.  e  Beav.  380.] 

piptnu  to  a|^>ear  and  service  thereof  set  aside  and  discharged  with  coste,  on  the 
■niiid  oi  an  itregutarity  in  the  ietle. 

^Riswas  an  injunction  cause.  On  the  2d  of  August  1842,  and  before  the  bill 
■oot^e  file,  the  Defendant  was  served  with  a  subpSna  to  appear,  which  was  ie^ed 
lid  of  August  in  the  fifth  year  of  Her  present  Majesty. 

R&ere  was  endorsed  on  the  writ  the  name  of  the  Plaintiff's  attorney,  and  a  date 
peSdof  August  1843. 

m  was  DOW  moved,  on  behalf  of  the  Defendant,  that  the  gubpcena  and  the  service 
nof  sbrald  be  set  aside  and  dischai^^  for  irregularity,  with  costs. 
PtspDeared  by  affidavit  that  the  writ  really  issued  in  August  1842. 
Bfr.  Beavan,  in  support  of  the  motion.  The  writ  is  tested  the  2d  of  August  in  the 
I  year  of  Her  jn^sent  Majesty,  or  on  the  2d  of  August  1841.  By  the  7th  Order 
B33  (Ord.  Can.  44),  it  is  ordered  "  that  the  time  for  serving  any  guipoma,  except 
teuts,  shall  be  limited  to  the  last  day  of  the  term  next  following  the  term  or 
Hon  in  which  it  was  sued  out ; "  consequentiy  it  was  served  too  ute.  If,  how- 
ktiie  writ  actually  issued  in  August  1842,  then  the  teste  is  wrong,  and  on  that 
pd  the  writ  ought  to  be  discharged. 

n63]  Mr.  Tripp,  eon/rdi.  The  objection  is  frivolous,  as  the  writ  issued  in  August 
RtDd  the  date  is  properiy  indorsed. 

b:  Bearan,  in  replv.  Tne  date  of  issuing  cuinot  be  shewn  by  affidavit  so  as  to 
pdiet  the  writ  itseu.  As  to  the  date  indorsed,  that  is  not  part  of  the  writ,  and 
m  wananted  by  the  form  directed  by  the  let  and  Sd  G^enerai  Orders  of  December 
I  (Ord.  C!an.  42,  43,  60.) 

juB  Master  of  the  Rolls  [Lord  Langdalel  The  Court  having  of  late  intrusted 
lirepBiation  of  writs  to  solicitors  (1st  Order  of  21st  of  December  1833;  see 

m  Can.  42),  it  is  important  that  they  should  be  in  every  respect  regular.  The 

M  nrast  be  granted,  with  costs. 


[164]   The  Attorney-General  v.  Potter.   June  1,  July  22,  1842. 

[S.  C.  affirmed  on  appeal,  14  L.  J.  Ch.  16.] 

rittor  bequeathed  a  leasehold  and  his  residuary  estate  to  A.,  R,  and  C.  (his 
■Btors),  on  trust  to  permit  A.  to  receive  the  rents  and  profits  for  life,  and  after- 
>rii  to  pay  eertain  legacies,  and  the  residue  to  such  of  uiree  persons,  D.,  and 
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F.,  as  should  -be  living  at  A.'8  death.  The  executors  permitted  A.  to  retaift 
possession  of  the  leasehold  during  her  life,  and  B.,  E.,  and  F.  executed  a 
(which  was  also  executed  by  B.  tne  husband  of  D.),  and  whereby  they  agreed 
take  as  tenants  in  common :  A.  died.  Held,  that  the  executors  had  not  asscsi 
to  the  legacies,  either  by  permitting  A.  to  retain  possession  <^  the  leasehold,  or 
the  execution  of  the  deed  by  B.,  and  that  ^e  executors  could  make  a  good  tide 
the  leasehold. 

This  information  prayed,  that  an  account^ght  be  t^en  of  jJie  duty  pwdble 
the  legacies  and  reddiiary  estate  given  by  the  will  of  the  testator  Arthur  Phulim  s 
that  the  amount  might  be  declared  to  be  a  debt  due  to  Her  Majesty  from  1 
Defendant  James  Potter  and  from  John  Lane,  deceased;  and  that  it  mi^ 

declared,  that  a  leasehold  house  at  Bath,  which  was  part  of  the  testator's  estate, 
liable  to  the  payment  of  the  debt,  and  that  the  same,  or  the  proceeds  arising 
tiie  sale  thereof,  might  be  made  available  for  such  payment;  and  the  samel 
been  sold  by  James  Potter  to  William  Bowie,  that  Potter  mi^ht  be  reatrained  b 
receiving  tne  purchase-money,  and  that  Bowie  might  be  restramed  from  paying  it 
any  but  the  Commissioners  of  Stamps,  until  the  debt  should  be  pud. 

The  testator,  Admiral  Phillip,  by  his  will  dated  the  20th  day  of  May  1814, 
directing  all  his  just  debts  ana  funeral  and  testamentary  expenses  to  oe  paid, 
after  giving  certain  specific  and  peenniiuy  legacies  and  an  annuity,  gave  his  leasd 
house  in  Bath,  and  toe  appurtenances,  and  nis  residuary  estate  to  his  wife  ~ 
Phillip,  John  Lane,  Osborne  Staudert^  Thomas  Sutton,  and  James  Pottw,  on 
permit  his  wife  and-  her  assigns  to  take  and  receive  tiie  rents,  interest,  and 
thereof,  for  and  during  the  term  of  her  natural  Hfe ;  and  after  her  decease,  he 
several  pecuniary  legacies  of  considerable  amount,  and  the  residue  was 
to  Susannah  Hicfaardson,  Mary  Ann  Lanoefield,  Michael  Dove,  and  Rebecca 
Potter,  or  such  of  them  as  should  be  living  at  the  time  of  his  wife's  death, 
appointed  his  wife,  John  Lane,  Osborne  Standert,  Thomas  Sutton,  and  James  Pc 
executrix  and  executors  of  bis  will. 

Tlie  testator  died  in  October  1814,  and  the  will  was  duly  proved  by 
Phillip,  the  widow,  and  by  Lane,  Standert,  and  Potter.    Sutton,  the  other 
named  in  the  will,  renounced  probate.   Standert  died  in  1816. 

On  the  17th  of  February  1817  the  four  residual^  legatees  exeeated 
whereby  it  vas  arranged,  that  they  should  take  and  enioy  t£eir  interests  aa 
in  common.   The  dera  was  executed  by  James  Pottar  tne  executor  and  the  hi 
of  Rebecca  A.  Potter  wfae  was  one  of  the  residuary  legatees.    The  widow 
permitted  to  enjoy  the  house  during  her  life.    She  died  on  the  4th  day  of 
1823,  and  thereupon  John  Lane,  since  deceased,  and  the  Defendant  James  Pc 
became  the  surviving  executors.     After  the  death  of  the  widow,  the  survi 
executors  paid  the  legacies  which  then  became  payable,  and  divided  the  residue, 
the  exception  of  the  leasehold  house,  among  the  residuary  legatees.    In  the  mont 
April  1823  the  leasehold  house  was  sold,  for  £1800,  to  the  Defendant  Mr. 
who  pud  a  deposit  of  £270,  and  iu  the  month  of  August  following  he  was  let 
possession,  but  the  conteact  was  never  completed. 

The  executors  computed  the  legacy  duty  payable  to  the  Grown  at  £1(^0, 
was  stated  that  they  gave  to  their  solicitor  a  draft  for  that  sum,  which  he 
from  ^uar  bankers,  but  neglected  to  pay  it  to  the  [166]  Stamp  Office ;  and 
having  been  neglected  for  several  years,  this  infomuUaon  was  filed  in  the 
Exchequer  for  the  purpose  of  recovering  the  amount  due. 

The  decree,  made  ou  the  15th  of  May  1838,  directed  an  account  to  be 
the  duty  due  to  Her  Majesty  for  the  legacies  and  residuary  effects  of  the 
and  declared  that  the  Defendant  James  Potter,  as  surviving  orecutor,  an 
Defendants  Harriet  Eleanor  Lane  and  Sarah  Rule,  as  executrixes  of  John 
deceased  (admitting  assets),  were  bound  to  pay,  what,  upon  taking  the  account,  d 
appear  to  be  due  to  Her  Majesty,  with  the  informant's  cost  of  suit,  without  prej~ 
however,  to  any  question  between  the  parties  entitled  under  the  will,  by  whom 
payment  should  be  ultimately  borne.    And  it  was  further  declared,  that  the 
house  was  liable  for  the  payment  of  the  duty.   And  it  was  referred  to  the 
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ioqtiin  whether  a  eood  title  could  be  made  to  the  house,  >under  the  contract  with 
fSowie,  ud  if  BO,  irheD  a  good  title  was  first  shewn  to  Bowie ;  and  if  a  good  title 
^QDld  be  duwD,  it  was  declared  that  the  agreement  should  be  specifically  performed ; 
'  if  it  should  be  found  that  a  good  title  could  not  be  made,  certain  inquiries  were 
eted;  ind  (he  Master  was  to  be  at  liberty  to  report  any  special  ciroumstanoea. 
^  the  14th  oi  Februa^  1842  the  Master  made  a  separate  report,  by  which  he 
BDd  that  s  good  titie  coma  not  be  made  to  the  h«use  at  Bath;>and  to  this  report 
lexeeptioD  was  taken  by  the  Defendants,  the  executrixes  of  John  Lane  deceased. 
UiBter^B  report  was  founded  on  this : — ^That  the  house  had  been  specifically 
ihed  to  toe  testator's  widow  for  her  life,  with  remainder  to  the  residuary 
I ;— that  [167]  the  executors  assented  to  the  legacy,  and  that  the  house  had 
bf  osBwd  to  be  assets,  and  had  vested  in  the  legatees,  and  that  therefore  the 
itHs  could  DO  longer  make  a  title  thereto. 
iUr.  FembertoQ  and  Mr.  Bsrlow,  in  support  of  the  exception,  argued,  that  this 
i  not  Uie  simple  case  of  a  legacy  to  one  for  life  with  remainder  to  others,  but 
t  aher  the  determination  of  the  estate  for  life,  the  property  was  subject  to 
m,  iriuoh  were  to  be  raised,  before  the  legatees  in  remainder  could  take  what 
jpna  to  them.   That  during  the  lifetime  oi  tiie  tenant  for  life,  the  property  waa 
iqnIioaMe  to  the  payment  of  the  legacies  payaUe  on  her  death ;  but  heooming 
[nyiesUe,  before  the  I^tees  in  remainder  oould  take,  and  it  being  the  duty  m 
leneatns  to  raise  tiie  legacies,  their  assent  to  the  gift  to  the  widow  for  life,  did 
I  arolre  their  assent  to  the  legatees  in  remainder,  so  as  to  transfei-  to  them  the 
or  the  obligation  which  the  testator  had  imposed  on  the  executors.  They 
d  also,  that  we  fact  of  permitting  Mrs.  Phillip  to  enjoy  the  leasehold,  according 
be  truBts  of  the  will,  did  not  constitute  an  assent  to  the  legacy ;  Doe  dem. 
v.StKrges  (7  Taunt.  217),  Richards  v.  Broms  (3  Bing.  N.  C.  493), dem. 
%y.  TokheU  (3.  B  &  Ad.  675) ;  and  that  the  deed  of  1817  was  executed  merely 
Ithe  purpose  of  aa(»rtaining  and  defining  the  shares  of  the  parties  in  remainder, 
Itkitit  was  execQted  by  Mr.  Potter,  not  in  his  character  of  executor,  but  as  the 
of  Mrs.  Potter,  who  was  one  of  euch  parties  entitled  in  remainder, 
k  the  Master  was  wrong  in  treating  the  bequest  of  t^e  leasehold  as  a  speoifio 
r,  for  though  the  [168]  testator,  by  directing  his  executor  to  permit  his  wife 
n  Uke  "  rents,"  had  shewn  that  she  was  to  enjo^  the  leasehold  specifically,  in 
ate  in  which  they  were  at  bis  death,  still  that  this  did  not  constitute  a  specific 
the  distinction  between  the  two  being  dearly  pointed  out  in  Pidming  v.' 
n^{2  Beav.  31,  and  4  Myl.  &  Cr.  289). 

r.  Komilly,  for  the  Attorney-General,  was  about  to  support  the  exception,  but 
a  Master  of  the  Rolls  decided  that  not  having  excepted  to  the  report,  he 
not  be  heard  against  it.    (See  Stubba  v.  Sargoiif  3  Beav.  408 ;  Boiuer  v.  Cox^ 
T.  382 ;  and  Johtsm  v.  Todd,  post.) 

r.  Boupell  and  Mr.  Wood,  amtrii,  for  Mr.  Bowie  the  purchaser.   The  Master  ia 
tin  his  finding  and  the  executors  cannot  make  a  good  title  without  the  conour- 
of  the  legatees,  in  whom  the  property  became  vested  by  the  assent  of  the 
'  as.  What  took  place  after  the  death  of  the  testator  had  the  effect  of  convert- 
I  executors  into  trustees  of  this  property  for  the  legatees.   The  bequest  of  the 
leuHtituted  a  specific  gift  of  the  leasehold  ;  Goodenough  v.  Tremamondo  (2  Beav. 
The  assent  of  one  of  several  executors  was  sufficient  to  vest  the  legacy  in  the 
I  (Williams  on  Exors.  622),  and  the  assent  to  the  tenant  for  life  was  an  assent 
R  in  remainder,    (1  Boper  on  Legacies,  738.)    The  executors'  assent  to  the 
i<  clearly  proved,  first,  by  the  deed  of  the  I7th  of  February  1817,  to  which 
itter,  the  executor,  was  a  party ;  and,  secondly,  by  the  fact  of  the  wife  being 
die  enjoy-[169]-ment  of  the  house,  and  permitted  to  use  it  as  her  own  from 
I  of  the  testator's  death  to  her  own  death, 
dted  2  Williams  on  Executors,  846,  Cheyney  v.  Svti^  (1  Leonard,  215)> 
T.  Ytardley  (Plowden,  539),  Yomg  v.  Sdmes  (I  Strange,  70),  and  Adams  v. 
USP.Wms.  12^. 

t  Pemberton,  in  reply.  If  the  executors  have  become  trastees,  they  are 
■  Ih'  all  the  purposes  of  the  will,  namely,  to  discharge  the  other  legacies,  and 
l^al  burthens  on  the  assets. 
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Jtdjf  22.  The  Mastkb  of  thk  Kolls  [Lord  Langdale].  The  Master  h 
reported  that  a  good  title  cannot  be  made  to  the  house  at  Bath,  and  bit  report 
founded  upon  the  positibn  that  the  house  in  question  was  specifically  bequeathed 
ike  testator's  widow  for  life,  with  remainder  to  the  residuary  legatees : — that  I 
executors  assented  to  the  le^;acy,  and  that  thereby  the  bouse  oeaaed  to  be  ism 
and  conaequently  that  the  title  Uiereto  is  vested  in  the  legaJteea,  and  not  is  I 
executors. 

The  assent  is  said  to  be  proved,  first,  by  the  deed  of  February  1817 ;  ii 
Moondly,  by  the  fact  of  the  wife  beiii^  left  in  the  enjoyment  <rf  die  honae,  and  j 
mitted  to  use  it  aa  her  own,  from  the  time  of  the  testator's  death  to  her  own  dna 

The  deed  of  Februaiy  1817  was  executed  by  the  peraone  who  were,  or  ai 
beoome  entitled  to  the  [1701  reversioD  or  remainder  of  Ute  testator's  reaiduary  eil 
expectant  on  the  decease  of  Isabella  Phillip  the  tenant  for  life,  for  the  poipoa 
m^ing  the  bequest  to  them  more  immediately  and  permanently  beneficial  i 
effectual,  and  to  carry  into  effect  an  agreement  into  which  they  had  entered,  tha 
such  benefit,  or  chance  of  survivorship  as  was  given  to  them  by  the  will,  shouli 
waived,  and  that  their  contingent  interests  should  be  converted  into  vested  inter 
whether  any  of  them  should  die  in  the  lifetime  of  Isabella  Phillip  or  not^  This  i 
was  executed  by  James  Potter,  one  of  the  executors,  whose  wife  waa  one  at 
residuary  legatees,  but  coiuddering  the  object  and  intent  of  the  deed,  I  am  of  opii 
that  the  exeoation  of  it  by  one  ox  the  executoxa,  cannot  be  deemed  aa  aaaeot  I 
legacy,  driving  the  subject  of  it  of  the  character  of  assets. 

llie  effect  of  the  widow  having  been  permitted  to  occupy  and  enjoy  t^e  he 
as  her  own,  during  her  life,  is  to  be  considered.    The  whole  estate  was  sol 
to  all  debts  and  legacies.    Some  of  the  legacies  and  an  annuity  were  immediate  | 
others  were  payable  on  the  death  of  the  widow.    Subject  to  the  debts,  to 
legacies  payable  immediately,  and  to  the  annuity,  the  widow  was  entitled  ti 
income  of  the  residuary  estate  for  her  life,  and  after  her  death,  but  aubject  to 
payment  of  several  levies  which  then  first  became  payable,  the  ultimate  roK 
was  given  over.   The  duty  of  all  the  executors,  which  they  undertook  upon  uomS 
the  office,  was  to  pay  the  debts  and  all  the  le^cies  payable  on  the  testator's  nK 
ascertain  the  residue  after  such  payments,  give  the  widow  the  enjoyment  at  m 
residue  during  her  life,  and  jn^Mrve  it  for  the  legacies  which  were  to  ham 
payable  on  her  death,  and  ror  the  persons  who  were  to  be  then  entitled  A 
aubject  to  those  legacies.   Upon  the  death  of  the  widow,  it  be-[1711<saine  theS 
of  the  surviving  executors  to  provide  for  and  pay  the  legacies  which  then  hiM 
payable,  and  to  pay  the  ultimate  residue  to  the  persons  then  entitled,  auS 
executors  do  not  appear  to  me  to  have  acted  otherwise  than  in  conformity  wi^M 
duty  in  these  respects.    Supposing  the  house  to  have  been  specifically  gynm 
the  widow  during  her  life,  it  was  not  the  subject  of  a  specific  gift  after  ber  <m 
and  at  the  time  when  she  took  possession,  she  had,  besides  her  interest  as  legvH 
duty  as  executrix  to  preserve  it,  not  merely  for  the  l^atees  in  remainder,  )■ 
part  of  the  testator's  assets,  for  payment  of  the  legacies  which  became  payable^ 
her  death.   The  other  executors  had  the  duty  which  they  might  have  beMm 
polled  to  perform,  of  permitting  her  to  occupy  the  house  acooiding  to  the  wiH 
the  further  duty  of  execnting  those  trusts  <a  the  will,  which  were  to  be  extm 
after  her  death ;  and  it  appears  to  me,  that  by  acting  according  to  the  will  in 
her  possession  of  the  house,  they  cannot  be  deemed  to  have  divested  themw^B 
their  legal  power  to  perform  that  part  of  their  duty,  which  the  testat(nr  had  poslH 
till  after  her  death. 

For  these  reasons,  I  think  that  the  exception  must  be  allowed.  ■ 


[173}  Cabew  0.  WHim  MartA  23,  April  16,  1842. 

Memoranda,  the  production  of  which  the  Plaintiff  was  entitled  to,  were  en1 
the  same  book  with  other  mattera,  to  a  discovery  of  which  the  Plaintiff  ' 
entitled,  and  they  could  not  be  sepan^ed  or  sealed  ap  Held,  that  the  De 
must  suffer  the  inconveniqnoe  of  faia  own  act^  and  prodttoe  the  whole. 
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,  nil  ni  tuoal  motion  for  the  produedon  of  documents,  admitted  to  be  in  the 
^ndiiit'i  poMeasion  relating  to  the  mattws  in  question. 

Ibe  objact  of  the  suit  was  to  wind  up  the  affairs  of  a  late  partnership  between 

mnlieitwa. 

fht  Drfendant,  by  his  answer,  admitted  that  he  had  in  his  possession  certain 
liai,  whkk  he  had  kept  during  the  partnership,  and  in  whidi  he  was  "  in  the 
of  nakiiif  short  memoranda  or  notes  of  the  business  daily  transacted  by  him," 
^wmt  of  we  partnership ;  he  also  stated  as  follows : — '*  That  he  had  also  been  in 
I  kbit,  dorioe  the  period  afoneaid,  of  making  entries  in  the  said  Ixxdn  or  dianas, 
Bormuijritt  his  own  private  and  family  oonoerm,  matters,  affiurs,  and  aooountt, 
Alt  Uw  same  hookB  <ud,  in  fact^  contain  the  prirate  journals  of  the  acta,  remarks, 
tlsemtMHU  of  him  the  Defendant,  and  which  he  never  intended  for  tile  inspeo- 
vt  any  one  besides  himself ;  and  such  private,  and  family  matters,  and  amurs 
ped  ss  great,  or  a  greater  portion  of  the  said  books  or  diaries,  than  the  short 
I  or  Qwmoranda  of  business  transactions  aforesaid,  and  were  intermixed  and 
lad  together  with  the  said  business  memoranda  in  the  same  portion  of  the  said 
r  $B^ed  for  each  day ;  and  it  was  therefore  absolutely  impossible  to  seal  up 
I  aid  entries  of  private  and  family  matters  and  affairs,  from  tiie  said  business 
■cnDdt,  or  otherwise  to  prevent  the  same  from  being  seen  or  perused  by  any 
boo  having  liberty  to  see  or  peruse  [173] '^lic        business  memoranda.  That 
phsnMii  memoranda  were  very  ahort^  Mid  were  now,  therefnre,  for  the  moat 
\,  become  unintell^ble,  and  that  the  same  were  entered  in  die  sud  diaries,  only 
lite  pnrpose  ot  enabliug  the  D^endaat  to  enter  his  work  therefrom  into  the 
rr  books  of  the  said  last-mentioned  partnership,  called  the  "  Office  Work  Books," 
tbit  be  did,  accordingly,  enter  full  particulars  of  ail  his  said  business  transactions 
lA  iMae  work  books  in  due  course,  and  which  said  office  works  were  open  to  the 
Rtioo  of  the  said  Plaintiff  at  the  office  of  the  Defendants,  under  and  by  virtue  of 
diMolation  agreement" 

' Pemberton  and  Mr.  Glasse  moved  for  the  production  of  these  books  amongst 
doeaments. 

'.  Kindersley  and  Mr.  Hallett.  eontril,  resisted  the  production  <m  the  ground  of 
nnvenience  and  annoyance  that  it  would  occasion  the  Defendant^  «id  nz;^ed 
it  wu  quite  unnecessary  for  the  pirposes  of  this  suit,  as  all  the  matten  rehrting 
psrtawship  businees  had  been  copied  into  the  office  works  books.  Th^ 
to  furnish  verified  copies  of  the  entries  relating  to  the  partnership  matters. 
t  Mastkb.  of  ths  Bolls  said,  that  he  was  very  desirous  erf  relieving  the 
idant  from  the  production  of  these  private  memoranda  if  it  were  possible,  con- 
Kly  with  the  rights  of  the  Plaintiff.  That  the  case  had  better  stand  over  to  see 
eould  be  done,  or  if  the  usual  order  could  be  modified. 

'fril  15.    The  case  was  mentioned  i^in,  when  it  appeared  impossible  to  separate 
irt  relating  to  the  partnersbipjri74T  from  that  relating  to  the  Defendant's  private 
or  to  seal  up  the  latter.    The  whole  was  very  closely  written,  and  bound  up 
in  large  volumes. 
^  PonbertoD  and  Mr.  Glasse  were  again  heard  for  the  Plaintiff,  and 
Kindersley  and  Mr.  Hallett,  for  the  Def  enduit. 

Uastrb  of  ths  Kolls  riiOrd  Lancdale]  (without  hearing  a  reply)  said,  I  fed 
disposition  to  protect  Mr.  White  mmi  the  liability  of  producing  these  docu- 
The  question,  however,  is  one  of  right,  and  if  I  cannot,  on  some  general 
applicable  to  other  cases  as  well  as  this,  relieve  Mr.  White  from  making  a 
fA  those  matters  in  these  books  which  do  not  relate  to  the  business  of  uie 
p,  the  usual  order  must  be  made.    If  the  entries  relating  to  the  business 
in  a  separate  book  the  Defendant  would  have  been  bound  to  produce  it  as 
to  the  p»*tner8hip  transactions.    The  Plaintiff  being  dearly  entitled  to  tiie 
(HI  of  the  entries  as  to  the  partnership  if  they  had  been  kept  separate,  wa 
i  be  altered  by  the  circumstance  that  Mr.  White,  for  his  own  convenience, 
Eed  tiiem  with  his  private  concerns  1   When  the  case  was  before  me  on  a 
eeeanoD,  I  was  de«irons  of  knowing  if  anything  could  be  added  by  affidavit 
kite  has  swoni  tiuut,  to  the  beat  of  hu  knowledge  and  belief  there  are  no  mtiies 
kiTe  not  been  carried  out  in  the  partaiersbip  books,  but  it  it  admitted,  that 
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there  is  a  varisti<»i  between  the  original  and  die  entry  in  the  putim^p  booh; 
beeideB  this  the  can^iog  out  waa  the  act  of  Mr.- White  alone,  and  misht  have  beet 
dcme  in  a  muuner  noft.aimroTed  of  hv.  the  other  partner,  who  would  be  entiUedtft 
compare  them.  I  have  affidavits  on  the  other  aide,  [176]  that  on  a  former  diacum 
.aa  to  certain  partnership  transactions,  the  entries  in  the  partnership  books  ootapptir 
ing  clear,  it  was  neceaeary  to  refer  to  the  private  diary  to  get  accurate  infonnliai 
oa  the  subject.  lam  ata  loss  to  find  any.  general  ground  on  which  to  protect  Ibi 
I  White.  As  he  has  imprudently  mixed  his  private  affairs  with  the  partnership  tn» 
acticmB,  it  is  his  duty  to  separate  them,  and  if  ha  cannot,  he  must  necessarily  nAr 
the  inconvenience  arising  from  his  own  act.  The  D^endant  is  entitled  to  tbe  ud 
order  for  sealing  up  Uiooe  parts  not  rdadng  to  the  partnership  tFansatHaoni^  and  li 
may,  if  he  oui,  avail  faimMOf  of  Uiis  qualification. 

[1761  Stanley  v.  Bond.   June  2,  4,  1842. 

An  order  nisi  for  dissolving  an  injunction  having  been  regularly  served,  so  as  toallai 
two  clear  days  before  the  day  for  shewing  cause,  the  Court  refused  to  give  di 
Plaintiff  further  time  to  determine  whether  he  would  shew  exceptions  or  merito 
cause,  although  the  answer  was  of  considerable  length. 

In  this  cause,  the  conunon  injunction  for  want  of  answer  had  been  obtainedj 
Felmiary,''  and  it  wad  aftetwards  extended  to  stay  trial. 

The  Plaintiff  suddenly  pressed  for  an  answer,  which  was  filed  on  the  SOtfa  oi 
and  on  the  same  day  the  Defendant  obtained  and  served  an  order  uid,  to  diasolTS 
injunction.   On  the  2d  of  June,  which  was  die  day  on  which,  by  the  order,  oane 
to  be  shewn, 

Mr.  Q.  Tnmer  and  Mr.  Toller,  for  the  Defendant,  called  upon  the  Plaintiff 
shew  cause. 

Mr.  Pemberton  and  Mr.  Wright,  for  the  Plaintiff,  stated  that  the  answer  tii 
great  length  and  amounted  to  300  folios,  and  therefore  it  was  but  reasonable  t^ 
Plaintiff  should  have  some  time  to  ascertain  whe-[1761-thef  exceptions  mi^t  be 
to  the  answer  and  shewn  as  cause,  or  whether  cause  should  be  shewn  on  the 
on  the  next  motion  day. 

Mr.  O.  Turner  contended,  that  the  Plaintiff  was  now  bound  to  elect  either  to 
exceptions  for  cause,  or  to  undertake  to  shew  cause  on  the  next  day  of  motaons 
the  merits  confessed  by  the  answer.    That  the  indulgence  now  asked  was  not 
by  the  general  practice  of  the  Court;  and  t^t  if,  on  the  other  lumd,  the  bill  had 
<»  great  length,  no  additional  time  wouhl  have  been  allowed  to  a  Defendant  toils 
answer  so  as  to  save  the  common  injunction.    He  argued  secondly-,  Uiat  the 
stances  of  the  case  were  not  sach  as  to  entitle  the  Plaintiff  to  any  indi 
Pimheiro  v.  Porter  (3  Swanst  362,  n.),  and  2  Dan.  Pr.  310,  were  cited. 

The  Master  of  the  Rolls.   The  order  nisi  seems  to  have  been  regularly 
so  as  to  allow  two  clear  days  between  the  service,  and  the  day  on  whi<£  cause  is  to' 
shewn.   (Ord.  Can.  15.)   The  objections  to  the  proposed  delay  are  twofold ;  first,  " 
there  is  no  precedent  for  granting  it,  and  if  not,  .that  I  cannot  make  one ; 
that  this  is  not  a  proper  case  for  extending  the  indulgfflice.   I  am  indined  to 
under  the  circumstances,  that  I  must  decide  on  tbe  first  objection.   I  will  see  if 
is  any  authority. 

June  4.   Ths  Master  of  thb  Bolls  [Lord  lAugdale]  said,  he  could  find 
precedent  for  granting  the  indulgence  which  was  asked  by  the  Plaintiff.  Tbt 
'WOT:dd  not  breuc  through  the  established  rule,  and  therefore  ooold  not  give  tbe 
Plaintiff  any  time  to  except,  and  that  the  Plaintiff  must  therefore  undertake  to 
oause  on  the  merits.(l) 

(1)  The  Vice-chancellor  of  England,  as  I  have  been  informed,  made  a 
deoi8i<m  in  Cresi/  v.  Bemm,  9th  June  1842  ;  stating  that  to  grant  the  apf^catioa  i 
.be  to  act  inconsistently  with  tbe  terms  of  the  order  nut,  by  which  the  injunction  i 
to  be  dissolved,  unless  some  cause  was  shewn  on  a  particular  day. 

Mr.  Wakefield,  for  the  Plaintiff,  and  Mr.  BetheU,  for  the  Defendant 
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I  [177]  Nash  v.  MoBunr.  June  2,  10,  1842. 

\C  11 L  J.  Gh.  336  ;  6  Jar.  520.   See  Thomas  v.  SoaeO,  1874,  L.  B.  18  £q.  208.] 

to  be  divided  "  among  poor  pioua  persons  male  or  female,  old  or  infirm,  as 
sxecQton  see  fit,  not  omitting  lai^  and  siok  fomilies  if  of  good  character,"  is 
nlid  Suitable  bequest ;  the  vord  "  poor  "  extending  throuj^  the  whole  smtence. 
IK  tnsbaa  have  an  option  to  apidy  funds  to  purposes  which,  though  liberal  or 
RMvoIent,  are  not  such  as  are  in  this  Court  understood  to  be  charitaue,  the  trust 
Boot  be  executed  here.  Thus,  the  Court  cannot  execute  a  trust  for  private  charity. 
iD  wu  filed  by  one  of  several  trustees  of  a  charitable  gift,  the  validity  of  which 
H  diiputed,  against  the  co-trustee,  who  had  refused  to  act,  and  the  next  of  kin  of 
testator,  to  have  it  executed.  The  trustees  had  acceptul  the  trust.  Held,  that 
proceeding  was  not  improper,  and  that  the  Plaintiff  was  not  bound  to  apply  to 
Atttmiey-Oeneral  to  proc^  by  information. 

Mlin  Wilkinson,  the  testator  in  this  cause,  by  his  will,  dated  the  20th  of  April 
I,  directed  part  of  his  estate  to  be  laid  out  in  the  funds,  and  he  thereupon  pro- 
■d  and  expressed  himself  as  follows : — "  And  that  my  executors  hereafter  named, 
jttnr  beirs  and  assigns  do  receive  the  interest  thereof,  faalf-yeariy,  and  divide  it 
posr  pious  persons  male  or  fmale^  old  or  lA/Em,  as  they  see  Jit,  not  omitting  large  and 
mkm  if  of  good  ehararUr."   The  testator  made  a  codicil,  dated  the  29th  of  July 
bat  he  did  not  thereby  alter  the  nature  of  the  bequest  in  his  will  to  poor  pious 
After  the  testator's  death,  doubts  arose  respecting  the  legal  effect  and  con- 
of  the  will  and  [178]  codicil,  particularly  as  to  the  effect  or  sufficiency  of 
itable  bequest  "  to  poor  pious  persons,"  and  also,  particularly,  as  to  the  liability 
charitable  bequest  to  make  up  the  deficiency  of  the  estate  to  pay  a  legacy  of 
'  bequeathed  by  the  codicil,  and  two  other  legacies  of  £10,000  and  £2000. 
of  counsel  were  taken  on  the  subject,  which  were  in  favour  of  the  sufficiency 
xbiritable  bequest,  but  considered  that  the  fund  made  charitable  by  the  will,  was 
to  make  good  any  deficiency  of  the  residue  o£  the  testator's  estate  to  pay  legacies, 
■der  these  ciroumstanoes,  and  to  remove  those  doubts,  and  to  prevent  delay  and 
IS  in  giving  full  effect  to  the  charitable  and  other  trusts  of  the  will,  the  widow 
lit  (rf  kin  of  the  testator  executed  deeds  dated  in  September  1833 ;  and  thereby 
DDfinned  the  will  and  codicil,  and  released  their  interest  in  the  estate ;  to  the 
that  the  charitable  bequest  and  the  other  trusts  of  the  will  and  codicil  might 
imned  and  carried  into  execution  by  William  Kash,  John  Morley,  and  Jacob 
IBOD,  as  the  executors  and  trustees  thereof :  "  it  being  the  clear  intent  and 
ef  all  the  parties,  to  enable  the  said  "William  Nash,  John  Morley,  and  Jacob 
Mm  to  apply,  dispose  of,  and  distribute  the  said  personal  estate  and  effects 
pying  dmta),  upon  the  trusts  and  in  manner  expressed,  declared,  and  directed, 
\ly  tm  will  and  codicil,  according  to  the  true  intent  and  meaning  thereof,  and 
testator,  as  in  and  by  tiie  will  and  codicil  was  expressed  and  declared,  and  had 
leartained  and  a^eed  upon,  and  consented  to,  as  in  the  deed  mentioned ;  any 
r  eoDstruction  in  law  or  equity  to  the  cmtrary  thereof,  in  uiywise,  notwith' 

IT  the  execution  of  these  deeds,  the  funds  were  invested,  and  for  some  time 
apon  the  trusts  [179]  mentioned  in  the  will.  Afterwards,  the  next  of  kin 
used  a  claim  to  the  residue,  and  insisted,  that  the  bequest  in  the  will  was  not 
bequest  to  charitable  purposes,  and  that  the  testator's  next  of  kin  were  entitled 
'bole  thereof.  The  Plaintiff  Nash,  one  of  the  executors,  alleging  himself  to 
mu  to  apply  the  dividends  for  the  charitable  purposes  in  the  will  mentioned, 

Ronable  to  do  so,  by  reason  of  the  refusal  of  Jacob  Wilkinson,  a  trustee  and 
» next  of  kin,  filed  this  bill  against  his  co-executor  and  the  next  of  kin  to 
fts  direcHons  of  the  Court. 
6.  Turner  and  Mr.  Ckuelee,  for  the  Plaintiff. 

Pemberton  and  Mr.  J.  Humphry,  for  Homas  Nash  and  Jane  his  wife,  who 
bogbter  and  one  of  the  next  of  kin  of  the  testator. 
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This  bequest  aa  a  charitable  gift,  is  iDvalid,  and  then  is  a  resnlting  tnut  in  fxm 
of  the  next  of  kin.   To  constitute  a  good  ohuitable  bequest^  the  objects  moit  j 
exclusively  of  a  public  nature,  for  if  the  trustees  have  a  discretion  to  apply  aav  md 
fined  portion  to  private  individuals,  or  for  private  purposes  of  benevolence  the  Mqoi 
woulcT  be  invalid ;  as  the  Court  could  not,  in  such  a  case,  interfere  with  the  esecra 
of  the  trusts      correct  a  mal-administration.    If  property  be  given  partly  for  poM 
charity  and  partly  for  private  purposes,  and  the  two  objects  are  connected,  the 
gift  is  void.   In  Moriee  v.  The  Bithop  of  Durham  (9  Ves.  399),  it  was  held  iM 
oeqneBt,  in  trust  for  such  objects  oi  benevolence  and  liberality  as  the  trustee  ^ 
own  discretion  should  most  approre,  could  not  be  supported  as  a  charitaUe  kfl 
and  was  tJier^ore  a  tnut  for  uia  next  of  kin.   Sir  W.  [180]  Grant  Uiere  said, 
question  is  not  whether  the  trustee  may  not  apply  it  upon  purposes  strictly  chuiti 
but  whether  he  is  bound  so  to  apply  it     The  deoision  of  Sir  W.  Grant  was  afters 
affirmed  by  Lord  Eldon.  (10  Ves.  622.)  In /am«3  v.  ..^Z^  (3  Mer.  17)  thebeqnM 
to  be  applied  and  disposed  of  to  such  benevolent  purposes  aa  the  trustees  ia 
integrity  and  discretion  should  agree  on,  and  Sir  William  Grant  held  it  v<nd,  s^ 
"  If  the  property  mieht,  consistently  with  the  will,  be  applied  to  other  than  sti 
charitable  purposes,  the  trust  is  too  indefinite  for  the  Court  to  execute.''  Agai 
Ommanney  v.  Bukhar  (Turn.  &  Buss.  260),  Sir  Thomas  Plumer  held  that  a  beqoe 
private  charity  was  void ;  and  he  said,  "  A  trust  to  be  carried  into  execution  h 
(Tourt  must  be  of  such  a  nature  that  it  can  be  under  the  control  of  the  Court ; 
trust  cannot  be  ascertained,  the  Court  cannot  ace  to  the  execution  of  it ;  it  bM 
too  general  and  indaanite."  The  caae  of  Sorde  v.  Lord  Si^oUe  <2  Myl.  &  K.  59 
be  ooDsidered  inoonsisfcent  with  OmmatMey  v.  Buteherj  but  the  authority  of  the 
case  is  established  by  the  dedaion  of  Sir  C  C  Pepys  in  the  aubsequent  case  of  ^ 
v.  Kershaw  (cited  1  Keen.  227,  232, and  S  GL  &  F.  Ill,  n.).    There,  a  testator  di 
hie  trustees  to  apply  tiie  residue  "  to  and  for  suoh  benevolent  charitable  and  rd 
purposes,  as  they  in  their  discretion  should  think  most  advantageous  and  bene 
It  was  held,  that  the  gift  was  invalid  as  a  charitable  gift,  and  that  the  pn 
belonged  to  the  testator's  representatives.    So  in  Ellis  v.  Selbtf  (7  Sim.  352,  \ 
Myl.  &  Cr.  286),  where  the  gift  was  "  for  such  charitable  or  other  purpoaee,"  i 
t^stees  should  think  fit,  it  was  held  that  the  trust  was  so  indefinite  uiat  it 
and  the  fund  fell  into  the  [Iffl.]  residue.   On  this  point  they  also  dted  In  re  ^ 
(I  Cr.  M.  &  R  143),  and  ai^ed  that^  under  the  terms  of  this  {j^ft,  the  exM 
might  distribute  the  fund  amongst  any  "  laxge  families  of  good  obaracta',''  or  aa 
any  |8ivatoindividuala  answering  that  description,  without  rdferenoe  to  thinr  peei 
eircumatanoes ;  and  the  discretion  dier^ore  being  too  large,  that  the  fund  bd 
to  the  next  of  kin.  J 

Aa  to  the  deeda  of  1833,  they  contended  that  they  merely  confirmed  the  at 
the  will,  and  could  not  operate  to  make  a  gift  valid  which  would  otherwise  be  !■ 
for  the  same  objections  to  the  nature  of  the  trust  would  still  apply.  | 

Mr.  Kindersley  and  Mr.  Simpson,  for  Jacob  Wilkinson,  one  of  Uie  A'»'Mmtoi 
next  of  kin  of  the  testator.  1 

Mr.  Tinney  and  Mr.-  Dickaon,  for  John  Morley.  1 

Mr.  Wray,  for  the  Attorney-General,  insisted  that  the  ooustavctioii  ooDtenfl 
by  the  next  of  kin  was  not  the  j>ropw  one.  That  the  plain  meaning  of  the  tl 
was,  that  the  fund  was  to  be  divided  between  "poor  [hous  persons,"  but  not  **  om 
large  and  sick  funilies  of  good  character,"  so  that  it  was  a  neceesaiy  qualificiS 
the  objecte  to  be  poor,  and  that  consequently  none  but  poor  objecta  could  paull 
the  benefit  of  the  charity.  J 

He  argued  also  that  the  executors  and  next  of  kin  had  bound  themaelvea  I 
deeds,  and  were  wholly  excluded  thereby ;  that  the  trustees  held  upon  aooj 
and  not  beneficially  for  themselves,  and  that  there-[182]-fore  either  the  GnyJ 
entitled  to  the  fund,  MiddMoti  v.  Spicer  (1  B.  0.  C.  201),  or  that  it  was  disb^ 
Maongst  such  objects  as  might  be  directed  by  sign  manual  He  cited  the  43 
to  shew  that  there  were  many  public  objecta  which  were  considered  csharill 
the  aense  that  this  Court  would  see  to  their  performance.  He  alao  objeotedl 
frame  of  the  record,  and  argued  that  the  Plaintiff  having  accepted  tnub^l 
right  to  come  by  a  bill  of  hia  own,  against  his  co-trustees  and  tiie  Attorney^ 
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0  hare  the  validity  of  his  trust  contested,  but  that  he  ought  to  have  applied  to  the 
Ittontej-Oeneral  for  his  sanction  to  file  an  information. 

Shelford  on  Mortmain,  60;  fFiddo  v.  Caley  (16  Ves.  206);  Morde  v.  Lord  St^oUc 
'2  MyL  &  K.  59) ;  Johnsttm  v.  Swmn  (3  Mad.  457,  and  Ambler  (Blunt'a  edition), 
186,  n.) ;  and  lit  re  Fr<anklin  (3  Y.  &  J.  544),  were  cited. 

June  10.  The  Master  of  the  Rolls  [Lord  Lan^dale].  The  question  is,  whether 
"to  poor  pious  persons  male  or  female,  old  or  infirm,  aa  the  trustees  see  fit,  not 
Butting  Itfge  and  sick  families  if  of  good  character,"  is  a  valid  charitable  gift,  and  I 
u  d  opinitm  that  it  is.  If  the  words  were  such  that  this  Court  had  not  authority 
t  omapel  the  trustees  to  apply  the  funds  to  purposes  strictly  charitable,  or  technically 
9  denominated,  the  trust  could  not  be  maintained ;  Jemes  v.  AUen  (3  Mer.  19).  The 
■mUod  in  idl  soch  oases  is,  whether  it  is  not  only  the  duty  of  the  trustee,  but  a  duty 
le  performance  of  which  will  be  enforced  by  this  Court,  to  apply  the  whole  fund  to 
vpoaes  which  are  here  called  [183^  charitable.  If  there  be  any  option  in  the  trustee 
D  apply  the  funds  to  purposes,  which  though  liberal  or  benevolent,  are  not  such  as 
R  in  this  Court  understood  to  be  charitable,  the  trust  cannot  be  executed  Jiere. 
[oreover,  if  it  be  expressly  declared,  that  the  fund  is  to  be  distributed  in  private 
Itaritv,  it  has  been  held  that  the  Court  cannot  execute  such  a  trust.    The  testator, 

1  Boch  a  case,  has  shewn  that  the  party  to  whom  the  control  of  the  fund  is  given,  is 
Dt  to  have  the  fund  beneficially,  and  he  seems  to  have  referred  the  distribution  to 
lints  judgmenl^  whwh  this  Court  cannot  control. 

In  uie  jnesent  case,  the  argument  has  been,  that  from  the  words  used,  the 
stator  must  be  deemed  to  have  meant  a  private  and  not  a  public  charity,  and  a 
inte  charity  being  incapable  of  execution  in  this  Court,  the  next  of  kin  are 
itHled.  In  this,  as  in  alt  other  cases  of  the  like  kind,  the  difficulty,  if  any  there  be, 
ues  from  the  ambiguous  application  of  words.  The  expressions  "public"  and 
DriTate''are  not  used  in  precisely  the  same  sense  when  we  speak  of  public  and 
inte  institutions,  as  they  are,  when  we  speak  of  distributing  funds  in  public  or  in 
!?ate  charity.  In  the  case  of  The  AUomey-General  v.  Pearee  (2  Atkins,  87),  Lord 
Wwicke  has  stated  it  to  be  "  almost  impossible  to  say  which  charities,"  i.e.  (as  I 
ideratand  it),  which  charitable  institutions  "are  public  and  which  are  private  in 
eir  nature,"  and  in  the  argument  of  this  case  no  one  has  attempted  to  state  the 
ference  between  a  public  and  a  private  charity  by  any  accurate  definition.  Here 
B  objects  are  distinctly  stated  to  be  p6or  person^  and  a  gift  to  poor  persons  is  a 
iod  charitable  gift  The  gift  here  is  to  poor  pious  persons,  and  the  gift  is  not  less 
diaritable  gift,  because  the  objects  are  to  be  pious,  male  [184]  or  Female,  old  or 
bm.   Xo  particular  persons  are  indeed  specified,  and  the  gift  is  to  be  among  such 

the  descnbed  objects  as  the  trustees  shall  see  fit ;  and  Lord  Hardwicke  says : 
jlHiere  testators  have  not  any  particular  person  in  their  contemplation,  but  leave 
to  the  discretion  of  a  trustee  to  choose  out  the  objects,  though  such  person  is 
inte,  and  each  particular  object  may  be  said  to  be  private,  yet,  in  the  extensiveness 

the  benefit  accruing  from  them,  they  may  very  properly  be  called  public  charities, 
torn  to  be  disposed  of  by  A.  B.,  and  his  executors,  at  t£eir  discretion,  among  poor 
raekeepers,  is  of  this  kind."  (2  Atk.  SS.) 

It  was  argued,  that  the  word  "poor"  did  not  extend  through  the  whole  of  the 
k  and  the  direction  "  not  to  omit  large  and  sick  families  if  of  good  character " 
ii  not  conBUtute  a  valid  charitable  gi^  It  appears  to  me,  however,  that  by  this 
jtase  the  testator  only  meant  to  nidify,  that  by  the  word  "  persons "  he  did  not 
Mm  to  restrict  the  trustees  to  individuals  only,  but  to  enable  them  to  apply  the 
taityfor  the  benefit  of  poor  families,  and  I  think  it  clear  that  the  word  "poor" 
nnds  through  the  whole  sentence;  and  I  am  therefore  of  opinion  that  this  is  a 
n  and  valicT  charitable  bequest. 

^An  objection  waa  taken  to  the  form  of  proceedings  in  this  case,  and  there  seems 
some  ground  for  it  on  the  part  of  those  who  make  it ;  but  I  own  I  cannot  come 
conclosion  that  a  trustee  in  the  situation  of  this  Plaintiff  has  not  a  right  to 
Btain  such  a  bill  as  this.    He  alleges  that  he  is  desirous  of  carrying  this  trust 
I  execution,  and  that  he  is  prevented  from  doin^  so  by  the  refusal  of  his  co-trustee, 
[nch  a  state  of  circumstances,  though  I  conceive  that  it  would  have  [186]  been 
for  him  to  have  applied  to  the  Attomey-Cteneral,  and  to  have  informed  nim  of 
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tlie  difficulty  in  which  he  was  placed,  in  order  that  the  trust  might  be  oairied  im 
execution  at  the  instance  of  the  officer  of  the  Crown,  still  I  cannot  say  he  was  bound 
to  depend  upon  the  Attorney-General  in  that  respect,  or  that  be  has  not  a  i^t  ta 
come  nere.  Although  there  is  no  suggestion  that  the  Attorney-General  did,  in  Uiii 
case,  refuse  his  sanction,  ^et  he  mi^hthave  done  so,  and  I  can  hardly  hold  that  tUi 
suit  was  improperly  instituted  without  placing  trustees  like  ^ese  more  in  tb 
diBcretiou  and  power  of  the  Attorney-General  than  tAiey  ought  to  be.  I  cannot 
therefore  say  that  this  suit  was  improperly  instituted. 

As  to  the  question,  whether  there  is  to  be  a  reference  to  the  Master  to  apfrorft 
of  a  scheme,  I  should  certainly  direct  a  scheme  if  the  Attomey-General  desired  it, 
and  thought  it  proper  or  useful  in  this  case  to  direct  one.  If  he  does  not  I  nut 
order  the  Defendants,  the  trustees,  to  concur  with  the  Flaintiif  in  executing  tk 
trust.  There  seems  to  be  no  difficulty  in  carrying  the  trusts  into  execution,  as  tto 
trustees  seem  already  to  have  executed  the  trusts  subsequently  to  the  executioD  d 
the  deed8.(l) 


[186]  Patbbson  v.  Long.   Moff  35,  1842. 

Two  booses,  held  under  one  lease,  were  sold  in  separate  lots,  and  it  was  stipulate 
that  the  purchasers  should  be  parties  to  each  other's  assignment.  Held,  that  M 
purchaser  of  Lot  3  was  not  a  necessary  party  to  a  suit  for  specific  perfwmaiiB 
against  the  purohaaer  of  Lot  I. 

This  cause  came  before  the  Court  on  general  demurrer.  j 

Two  houses,  held  under  one  lease  at  a  rent  of  £8,  were  sold  by  auction,  in  se;^ 
lots,  and  by  the  conditions  of  sale  it  was  stipulated  that  the  purchasers  of  the 
lots  should  be  parties  to  each  other's  assignment^  and  covenant  to  pay  the  propoi 
of  the  rent  allotted  to  each,  and  to  indemnify  each  other  against  the  same,  and 
give  mutual  powers  of  distress  and  entry,  upon  and  over  the  premises  pordiased 
each,  as  an  indemnity  against  the  payment  of  more  than  the  due  proportioo  of 
orij^nal  rent  of  £S  payM>1e  by  each  purchaser. 

One  of  the  houses  comprised  in  Lot  1  was  purchased  by  the  Defendant  Long,  i 
the  other  by  another  person.     Long  having  refused  to  complete  his  purchue 
grounds  which  it  is  unnecessary  to  8tat«,  the  vendor  filed  this  oill  against  him 
tor  a  specific  performance.    The  bill  charged  that  the  purchaser  of  Lot  2  was 
and  willing  to  concur  in  all  proper  assignments  of  Lot  1  to  the  Defendant. 

The  Defendant  filed  a  general  demurrer. 

Mr.  G.  Turner  and  Mr.  fiarlow,  in  support  of  the  demurrer,  amongst 
objections,  insisted  that  the  purchaser  of  Lot  2  ought  to  be  made  a  party  to  the 
as  ne'  was  interested  in  the  contract,  and  was  hound  to  be  a  party  to  the 

[1873       Pemberton  and  Mr.  Beavan,  etmb^  oontendea  he  waa  not 
mrty,  and  could  not  woperly  be  made  a  party,  as  he  was  not  a  party  to 
Defendant's  eontraot  {JFeod  v.  fFlaie,  4  MyL  &  Cr.  460.) 

The  Master  of  the  Rolls  [Lord  Langoale].  If  there  is  to  be  a  specific  perfomai 
of  the  contract,  the  purchaser  of  Lot  2  mil  be  bound  to  concur  in  the  assigowi 
but  is  it  necessary  that  he  should  be  a  party  to  all  the  litigation  between  the  vnd 
and  the  purchaser  of  Lot  1?  I  think  not;  besides  this,  the  bill  alleges  that  hi 
ready  to  concur.  Although  it  might,  by  possibility,  become  necessary  hereafter 
compel  him  to  join  in  the  assignment,  still,  I  see  no  reason  for  making  him  a  {■> 
to  a  suit  until  that  necessity  arises. 

The  demurrer  must  be  overruled. 

(I)  And  see  £wm  v.  BanMrman^  2  Dow.  &  CI.  74 ;  Hill  v.  Bunu,  cited  2  Doi^ 
CL  101 1  MUler  v.  Sowan,  6  CI.  &  Fin.  99 ;  Powerseaai  t.  Powenenal,  1  Hdktf.fl 
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[USg  Aldridge  v.  Wbstbrook.  Parsons  «.  Westbrook.  FdK  23, 1842. 

[See  Hepwerih  t.  SesUip,  1644,  3  Hon,  487.] 

bong  entitled  to  a  moiety  of  an  estate,  covenanted  to  settle  it  on  himself  for  life, 
iitli  remaiDder  to  his  wife  and  children.  He  aftervarde  aequired  the  other  moiety, 
ad  mortgaeed  the  entirety  to  B.,  wh^  having  no  notice,  obtained  pricnity  over 
viftt  uta  children  of  A.  By  the  will  of  R  the  mortgage  was  given  to  C.  for 
mth  remainder  to  A.  absolutely.  A.  died,  and  C,  by  virtue  of  t^e  mortgage, 
ired  the  rente  of  the  entirety  to  the  disappointment  of  the  wife  and  children 
A  C.  afterwards  died.  Held,  that  the  widow  and  children  of  A.  had  no  equity 
against  the  general  creditors  of  A.  to  have  a  lien  on  the  second  moiety  of  the 
to  recoup  the  loss  sustained  by  them  by  C's  receiving  the  rente  of  the 
letj  of  the  estate  bound  by  the  settlement,  from  the  death  of  A.  to  the  death 
C,  but  that  they  must  come  in  as  specialty  creditors  under  the  covenant. 

e  filing  a  bill  for  the  benefit  of  himself  and  the  other  creditors  of  the 
is  entitled  to  payment  of  his  mortgage-money  out  of  the  mortgaged 
tttXe,  before  payment  of  the  costs  of  suit 

he  second  of  t^ese  two  suits  was  filed  on  behalf  of  the  creditors  of  Richard 
pi^  The  first  suit  was  instituted  by  his  chiUh*en,  to  have  the  ben^t  of  articles 
Kd  into  by  bim  on  his  marriage. 

%  Appeared  that  Richard  Aldridge  and  bis  brother  James  Aldridge  were  equally 
'  to  an  estate  called  Woodmacotea,  which,  in  1792,  they  mortgi^ed  for  £1200 
'.  Lee. 

Aldridge,  being  about  to  marry,  executed  articles  of  settlement,  whereby 
eoaDted,  within  three  months,  to  convey  his  moiety  of  this  estate  to  trustees, 
ineumbrances,  in  trust  for  himself  for  life,  with  remainder  to  his  wife  for 
with  remainder  to  the  children  of  the  marriage. 
1808  James  Aldridge  sold  and  conveyed  his  moiety  of  the  estate  to  Bichard, 
the  5th  of  October  1808  Bichard,  in  violation  of  the  marriage  articles, 
'  the  entirety  of  the  estate  to  James  for  securing  £1000. 
November  1810  James  died,  having  by  his  will  given  bis  real  and  personal 
to  trustees,  upon  trust  [189]  for  his  wife  Anne  for  life,  and  after  her  death 
*^'ec^  as  to  bis  personal  estate,  to  some  legacies,  in  trust  as  to  the  whole  of  his 

personal  estate  for  his  brother  Richard  Aldridge. 
b  the  death  of  James,  Richard  was  indebted  to  him  in  the  sum  of  £1000,  secured 
R  mortgage,  and  in  the  further  sum  of  £2000,  for  which  he  held  no  security, 
bugement  was  afterwards  entered  into,  by  means  of  which  the  trustees  of  James 
me  first  mortgage  for  £1200,  and  with  it  the  legal  estate,  and  Richard  executed  to 
I  mortgage  of  the  entirety  of  the  estate,  for  securing  to  them  the  sum  of  £4200, 
tiie  a|^ragate  amount  of  the  first  mortgage  of  £1200,  and  the  two  sums  of 
sod  £2000  due  from  Bichard  to  the  estate  of  James. 

ither  James  himself  nor  his  trustees  had  any  notice  of  the  articles,  and  they 
BneqaeDtly  unfettered  thereby.  The  consequence  was,  that  the  widow  of 
who  was  entitled  to  an  estate  ror  life  in  the  mortgage  for  £4200  secured  upon 
lirety  of  the  estate,  had  the  benefit  of  this  security  from  1810  to  her  death, 
hid  reeently  happened,  and  in  respect  thereof,  she  received  during  her  life  the 
kaioant  of  the  rents  of  both  moieties  of  the  estate  in  question, 
lard  died  on  the  5th  of  September  1818  without  having  performed  the  covenant 
ted  in  the  marriage  articles.  Upon  his  death  his  widow  and  children  would,  if 
d  bad  duly  performed  the  marriage  articles  and  had  not  mortgaged  the  estate, 
Rune  entitled  to  the  receipt  of  a  moiety  of  the  rents  and  profits  of  the  estate  ; 
It  1818  to  the  death  of  James's  widow  in  1841,  their  rights  had  been  defeated 
lunt  claims  of  the  widow  of  James. 
,  The  mortxage  for  £4200,  though  valid  as  against  the  marria^  articles  of 
hid  recentfy,  by  the  death  of  James's  widow,  and  under  the  hmitations  in 
Uln  into  and  now  formed  part  of  the  estate  6i  Richard. 
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Some  time  after  the  death  of  Bichard  a  bill  was  filed  on  behalf  of  his  crediton, 

obtain  payment  of  their  debts ;  and  two  of  the  children  of  James  also  61ed  aoot 
bill  for  the  purpose  of  having  the  benefit  of  the  marriaffe  articles,  and  in  that  rait 
was  declared  that  they  were  entitled  to  have  the  ben^t  of  the  settlement.  Ui ' 
these  circumstances, 

Mr.  Femberton  and  Mr.  Randell,  for  parties  claiming  under  the  articles,  nor 
tended,  that  they  had,  as  against  the  general  creditors  of  Richard  an  equit^  to  1 
the  mortgage  fen-  £4200  kept  on  foot  for  the  purpose  of  giving  them  a  lien  od 
second  moiety  of  the  estate,  to  the  extent  of  the  amount  of  me  rente  of  die  first  ad 
which  through  the  breach  of  trust  of  Richard  had  been  received  by  the  widoi 
James,  to  the  disappointment  of  the  pawns  entitled  thereto  under  the 
articles. 

Mr.  Kindersley,  for  the  creditors  of  James,  eoniril,  contended,  that  the 
claiming  under  the  articles  had  no  lien  on  the  other  moiety  of  the  estate,  antl 

they  must  come  in,  under  the  covenant,  pcai  pasm  with  the  other  creditors. 

Mr.  Tinney,  Mr.  Busk,  Mr.  Turner,  and  Mr.  Paton,  for  other  parties. 

The  Master  of  the  Rolls  [Lord  Langdale],  There  is  some  complicatioi  in 
facts  of  this  case,  and  I  have  certainly  had  some  difficulty  in  clearly  com-£191]~ 
bending  the  effect  of  those  facts.  [After  stating  the  above  circumstances  his  ~ 
continued.]  It  has  been  declared,  that  the  widow  and  the  children  of  Richsn] 
entitled  to  the  benefit  of  the  articles,  or  to  the  first  moiety  of  the  property,  tlw  ' 
estate  of  which  has  now,  by  the  death  of  the  widow  of  James,  become  a 
the  purposes  of  the  settlement.  The  widow,  therefore,  of  Richard,  is  now  enti 
her  life  to  receive  the  rents  and  j^fitB  of  that  moiety,  and  after  her  death  the 
will  be  entiUed  in  remainder.  The  I^ial  estate  of  that  moiety  is,  therefore, 
applicable  to  the  purposes  of  the  settlement ;  but  it  appears  that  the  morteage  i 
by  Richard,  comprised  not  only  the  moiety  of  Woodmacotes,  whicn  was 
to  the  articles,  but  also  the  other  moiety  of  that  property  which,  at  a  suli 
period,  Richard  purchased  from  James ;  and  the  widow  of  Richard  now  claims 
entitled  to  a  lien  upon  that  other  moiety  of  Woodmacotes  for  the  loss  she  has  su: 
It  is  said  that  the  mortgage  being  made  for  the  benefit  of  Richard,  and  snbsif 
a  valid  mortgage  at  the  time  of  ^e  death  of  James,  when  it  was  disposed  of 
will,  and  being  afterwards  continued  for  the  benefit  of  the  widow  of  James, 
now  to  be  continued  for  the  benefit  of  the  widow  of  Richard,  who,  by  the 
Richard  in  making  the  mortgage,  enabled  the  widow  of  James  to  intercept  the 
of  the  widow  of  Bichard  under  the  settlement^  and,  for  a  time,  wholly  to  de_ 
of  the  rents  of  a  moiety  of  the  estate,  to  which  under  the  articles  she  was  entfi 

Now  what  happened  with  respect  to  that  moiety  ?  The  mortei^  debt  was 
of  the  estat«  of  James.    By  the  effect  of  the  will  of  James  that  debt,  as  re^ 
interest  of  Richard,  ceased  to  be  a  debt.    It  was  given  to  Richard,  who  by 
the  mortgage  was  [192]  a  debtor,  but  by  virtue  of  the  bequest,  became  at 
time  a  creditor.    How  is  that  debt  to  be  kept  up  for  the  purpose  of  anew 
claim  1   I  apprehend  that,  if  it  could  be  done  in  any  way,  it  would  be,  by  hs' 
mortgage,  in  the  first  instance,  in  some  way  distinguished  from  all  the  other  | 
as  well  of  Richard  as  of  James.    In  one  sense,  and  in  one  sense  only,  is  it  disti: 
from  the  property  of  James,  because,  if  I  understand  the  matter,  the  ot^ier 
of  James  has  been  administered,  and  by  virtue  of  the  mortgage,  the  property 
heretofore  enjoyed  by  his  widow.   On  the  other  hand,  the  mortgage  money 
by  Richard  was  never  kept  separate  or  apart :  it  constituted  a  debt  due  from 
and  not  a  sum  of  money  received  by  him  and  distinguished  from  the  other 
estate,  in  such  a  way  that  a  lien  could  be  established  upon  it  for  the  ben 
widow. 

Under  these  circumstances,  I  confess,  though  I  have  been  a  good  deal 
the  ingenuity  of  the  argument  employed  in  the  discussion  of  the  case,  which 
very  plausible  reasons  for  it,  and  though  I  have  felt  a  disposition,  which, 
everybody  must  feel  to  establish  the  claim  if  it  could  be  affected,  I  cannot 
mode  of  getting  at  a  distinct  part  of  the  property  of  James,  so  as  to  make 
to  this  lien  for  the  benefit  of  the  widow  of  Richard. 

The  estate  of  Richard  will  be  administered  according  to  the  ordinary 
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kis  ud  every  other  port  of  his  property  is  subject  to  debts  and  claims  which  may  be 
ude  upon  it. 

The  best  opinioD  I  can  form  upon  this  is,  that  I  do  not  think  this  lien  established, 
ad  the  vidow  must  therefore  oome  in  as  a  specialty  creditor  only,  ui  re-[193j4pect 
f  the  vidataon  oi  her  rights  under  the  marriage  articles. 

The  Court,  as  I  have  oeen  informed,  decided  another  point  in  the  second  snit,  the 
laster  of  the  Rolls  holding,  that  where  a  creditor's  bill  was  filed  by  a  mortgagee  who 
na  also  a  creditor  by  simple  contract,  be  was  entitled  to  payment  of  his  mortgage 
10067  out  of  the  mor%aged  estate,  before  the  payment  of  any  part  of  the  costs  of 
Iw  suit 

Gnemwood  v.  Taylor  (1  R.  &  M.  185),  Masm  v.  Boffg  (2  My.  &  Cr.  443),  and  JFhite 
:  Tlie  Btthqp  of  Petarbmvugh  (Jacob,  402.  And  see  Tipping  v.  Power,  1  Hare,  405), 
run  referred  to. 


[193]   WniATS  V.  Busby.   Dec  3,  6, 1841 ;  Jan.  15,  17, 18,  Ma^  10,  1842. 

[S.  a  12  L.  J.  Ch.  105.] 

;  decree  made  in  the  absence  of  a  material  party,  but  without  prejudice  to  his  rights 
and  interests. 

.  B.  executed  a  voluntary  settlement  of  real  estate  in  favour  of  his  wife  and  children, 
and  afterwards  contracted  to  sell  it  for  valuable  consideration.  The  purchaser  filed 
a  bill  for  specific  performance  against  the  vendor,  his  wife,  children,  and  the  trustees 
is  whom  the  legal  estate  was  vested.  One  of  the  children  was  out  of  the  jurisdic- 
tion, and  did  not  appear.  The  Court  decreed  a  specific  performance,  and  ordered 
the  tanstees  to  conTey  to  the  purchaser,  saving  the  rights  of  the  absent  party. 

Id  1812  Edward  Sclater  Busby,  being  seized  of  some  freehold  property  at  Bethnal 
neo,  oonv^ed  it  by  a  voluntary  post-nuptial  settlement,  to  trustees,  in  trust  for  his 
fit  Janet  Busby,  and  afterwards  for  the  children  of  their  marriage,  of  whom  there 
tte  two,  viz.,  r^vid  William  Busby  and  another  son. 

In  1834  Edward  Sclater  Busby  contracted  to  sell  the  same  property  to  the  Plaintiff 
k.  Willate.  The  trustees,  however,  who  had  the  legal  estate,  refusing  to  convey  the 
roperty,  the  Plaintiff,  in  consequence,  filed  [191]  this  bill  for  a  specific  performance 
:  the  contract  against  Edward  Sclater  Busby,  and  wife,  and  their  two  children,  and 
w  trustees  of  the  settlement. 

David  W.  Busby  was  out  of  the  jurisdiction  of  the  Court,  and  could  not  be  found 
»«8  to  be  served  with  process  (3  Beav.  420).  The  cause  was  now  brought  to  a  hear- 
Ig  without  having  David  W.  Busby  before  the  Court. 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  James  Russell,  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  K.  Parker,  for  the  wife  of  the  settlor.  The  snit  cannot 
neeed  in  the  absence  of  David  W.  Busby,  whose  interest  is  sought  to  be  directly 
beted  by  the  decree.  In  Browne  v.  Blou/tU  (2  Russ.  &  Myl.  83)  the  bill  was  filed  by 
jodgment  creditor  of  Sir  Charles  Blount,  for  the  purpose  of  obtaining  equitable 
BBCutioD  against  freehold  estates  which  were  vested  in  trustees,  upon  certain  trusts, 
ftder  which  Sir  C.  Blount  was  entitled  to  the  rents  during  his  life.  When  the  cause 
kne  on  to  be  heard,  Sir  C.  Blount,  who  was  abroad,  had  not  appeared,  but  the  trustees 
■d  the  other  parties  who  were  interested  in  the  estates,  were  before  the  Court,  but 
It  J.  Leach,  M.R.,  decided  that  the  cause  could  not  proceed  in  the  absence  of  Sir  C. 
bunt. 

'  In  Loiery  v.  FuUm  (9  Sim.  104)  the  Vice-chancellor  would  not  allow  a  suit 
Mtnted  by  one  of  three  residuary  legatees,  for  an  adminisbvtiou  of  the  estate,  and 
bdiaige  two  of  the  trustees  with  breaches  of  trust,  to  proceed  in  the  absence  of  one 
Isndi  residuary  legatees. 

(  [195]  So,  in  Lyde  v.  Hale  (13th  May  1835),  Sir  C.  C.  Pepys  refused  to  proceed  to 
tMracause,  because  the  par^  principally  sought  to  be  affected  by  the  decree  was 
>>t  of  the  jurisdiction  of  the  Court,  and  wd  not  appear. 
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Mr.  Bethell  and  Mr.  Bacon,  for  the  brother  of  David  W.  Busby,  uid 

Mr.  Campbell,  for  the  representative  erf  the  surviving  trustees,  sa[^ottad 

objectioD. 

Mr.  Pemberton,  Mr.  Kindersley  and  Mr.  James  Russell,  caiUrh,    David  W.! 
is  not  an  active,  but  a  passive  party,  and  the  Court  can  therefore  prooeed  in 
absence.    (Bedesdale,  164.)    Both  in  Browne  v.  Blomi  and  I^dt  t.  Sak  the 
person  interested  was  not  before  the  Court.    Here  there  are  persons  un 
interested  present,  and  who,  in  defending  their  own  rip;fat^  will  protect  the  in' 
of  the  absent  puiiy.   We  admit  that  the  rights  of  David  W.  Bowy  oaanot  be 
by  the  proceedings  in  his  absence,  and  that  he  nu^  hereafter  impeach  ev 
•done  in  this  suit.    In  casee  of  this  description  the  Comb  does  the  best  it  can ; 
flurely  it  cannot  refuse  to  administer  justice  between  two  parties  because  a  f ' 
absent.    Take  the  case  of  numerous  annuities  charged  on  the  testator's  real 
could  the  Court  refuse  administration  for  payment  of  the  debts  of  the  t 
merely  because  a  party  entitled  to  a  £5  annuity  was  absent?   The  Court 
adjudicate  on  the  rights  of  an  absent  person ;  but  that  will  not  prevent  a  d' 
the  questions  between  those  who  are  present. 

The  40th  General  Order  of  August  1841  (Ord.  Can.  176)  enables  the 
proceed,  saving  the  rights  of  the  absent  parties. 

[196]  [The  Master  of  the  Bolls.  The  objection  is  not  that  David  ii 
part^  to  the  suit,  for  he  has  been  made  a  Defendant  on  the  record ;  but  the  ob' 
is  Uiis,  that  he  is  not  {H«sent  to  defend  his  interest.] 

Where  a  class  of  persons  are  interested,  the  Court  will  determine  the  qu: 
the  absence  of  some  of  them ;  CaldeeoU  v.  Caideeott  (Cr.  &  Ph.  183.    And  see  1 
p.  645,  and  Harvey  v.  Harvey,  4  Beav.  215). 

Mr.  Tinney,  in  reply.    The  supposition  that  in  Broume  v.  Bloanl  and  Ljfde  v. 
the  only  person  interested  was  absent,  does  not  reconcile  the  authorities ;  for 
v.  Brown  (2  Bro.  C.  C.  276)  the  heir  of  the  mortgagor  was  not  the  only 
interested,  as  the  first  mortgagee  was  before  the  Court ;  and  even  in  that 
Court  said  that  it  could  uot  consider  the  heir,  who  was  sought  to  be  forecl 
passive  party.    The  Plaintiff  seeks  directly  to  affect  the  interest  of  the  absent 
by  getting  the  legal  estate  from  a  trustee  for  David  W.  Busby.   The  General 
of  August  1841  do  not  apply ;  for  David  W.  Busby  is  a  party,  and  tberef 
objection  oould  not  be  taken  by  the  answer,  and  ^so  for  this  reaaoo,  that  w* 
the  decree  the  Plaintiff  has  got  the  1^1  estate,  l^e  rights  of  the  absent  parties 
be  saved. 

The  Master  of  the  Rolls  said,  that  the  objection  was  of  so  much  im 
that  he  would  look  at  the  authorities  on  the  subject ;  but  he  should  certainly 
to  get  over  the  difficulty. 

Dee.  6.  The  Master  of  the  Rolls  fLord  Langdale]  referred  to 
Pleading  (4th  edit.  164),  in  which  it  is  stated : — "When  a  per-[197}-8on  who 
to  be  a  party  is  out  of  the  jurisdiction  of  the  Court,  that  fact  being  stated  in 
and  admitted  by  the  Defendants,  or  proved  at  the  hearing,  is,  in  most  caaes  a 
reason  for  not  bringing  him  before  the  Court ;  and  the  Court  will  proceed 
him  against  the  other  parties,  as  far  as  circumstances  will  permit." 

He  also  referred  to  Smith  v.  The  Hibernian  Mine  Compemy  (1  &ch.  &  Lef. 
which  Lord  Bedesdale  states  as  follows : — "  The  ordinary  practice  of  Courts  oi 
in  England  when  one  party  is  out  of  the  jurisdiction  and  other  parties  -within  * 
charge  the  fact  in  the  oill,  that  such  a  person  is  out  of  the  jurisdiction,  and 
Court  proceeds  against  the  other  parties,  notwithstanding  he  is  not  before 
cannot  proceed  to  compel  him  to  do  any  act;  but  it  can  proceed  a^inst 
parties,  and,  if  the  disposition  of  the  property  is  in  the  power  of  the  other 
the  Court  may  act  upon  it : "  and  also  to  what  is  stated  by  Lord  EldoQ  in 
Thompson  (16  Yes.  325).    "The  strict  rule  is,  that  all  persons  materially  i 
in  the  subject  of  the  suit,  however  num(»x>us,  ought  to  he  parties,  that  there 
a  complete  decree  between  all  parties  having  material  interests.    But  that* 
general  rule,  established  for  the  convenient  adminisOation  of  juatjoe,  mast 
adhered  to,  in  cases,  to  which,  consistently  with  practical  coni^nience,  it  is  * 
of  application.   Accordingly  there  are  several  well-known  eases  of  ezcepticm,' 


Digitized  by 


Google 


pilK  WILLAT8  V.  BUSBT  553 

ffiiLoidihip  also  adverted  to  the  case  of  JFaUeif  y.  Walley  (1  Vern.  484),  where 
iofiri  sayBy  that  it  was  upon  a  motion,  ordered  that  the  Plaintiff  might  proceed 
out  tiie  other  Defendant^  without  prejudice,  for  not  bring-[198}-iug  his  father 
a  exeeator  whose  breach  of  trust  made  the  suit  necessary)  to  a  hearing,  and  the 
iStiS  hid  a  decree  without  brining  bis  father  to  a  hearing ;  and  to  Rogen  v. 
im  (Bunb.  200),  where  the  Plainti^  moved  the  Court,  that  they  might  hear  the 
M  without  Charles  (a  son  of  the  testator,  a  freeman  of  London,  and  alleged  to 
B  been  fully  advanced)  he  being  beyond  sea,  and  if  it  appeared  he  had  any  right, 
ijg^t  come  before  the  deputy  on  the  account ;  and,  though  no  precedent  of  such 
Sowaoee  before  the  Court,  C.  B.  Gilbert  and  Price,  amtrh^  Fag^  gave  leave  to 
the  euise  wiUioat  Charles.   He  referred  also  to  The  Attornefihnaral  v.  BaUol 
p(9  Hod.  407),  where  the  decree  was  made  in  the  absence  of  the  College  of 
Dw,  and  it  was  made  subject  to  such  further  alteratitHiB  and  amendments  as 
1  be  properly  required ;  and  this  Lord  Hardwicke  afterwards  thoo^t  they 
t  have,  for  the  reason  that  as  Glasgow  could  not  be  a  party  by  compulsion,  that 
tlieless  it  might  apply  by  petition  to  have  any  amendments  in  the  decree. 
Hia  Lordship  conclude  that  the  objection,  in  this  form,  was  not  in  the  nature  of 
diminary  objection,  and  that  he  must  hear  the  cause  and  see  what,  under  the 
Butanees,  was  right,  just  and  convenient  to  be  done. 

le  cause  was  then  heard  again  upon  the  merits,  and  was  argued  by  the  same 

/«.  IS,  1842.    The  Master  of  the  Kolls  [Lord  Langdale},  after  referring  to 
'  ciaoD  on  the  statute  of  27  Eliz.  c.  4,  which  had  decided  that  a  voluntary  settle- 
I  va>  fraudulent  within  that  Act,  and  stating  that  he  had  no  authority  to  consider 
or  correctness  of  this  decision,  and  after  disposing  of  some  outer  grounds 
ne^  said :— [1901  The  great  difficulty  in  this  case  is  in  respect  of  the  absence 
jnaterial  party,  and  I  cannot  help  thinking,  that  it  will  be  a  difficult  thing  to 
I  iDj- decree  at  all.    One  of  the  parties  interested  under  the  settlement  is  not 
aod  the  Court  would  be  extremely  reluctant  to  proceed  in  his  absence  :  but 
By  comes  to  a  matter  of  convenience. 

ould  the  Court  refrain  from  doing  that  which  appears  to  be  just,  or  should  the 
^be  deprived  of  his  rights,  merely  because  a  party  interested  is  accidentally 
Od  the  other  hand,  can  the  Court  give  the  Plaintiff  his  rights  without  injury 
I  absent  party  ? 

[the  right  to  a  apecific  performance  was  to  be  declared  against  the  settlor  alone, 
I  voola  be  no  difficulty ;  but  on  this  bill,  can  there  be  a  decree  except  as  against 
ties  entitled  to  resist  it  ?  Is  it  according  to  the  practice  of  the  Court  to  declare 

•  against  all  except  one,  who  is  absent  1  and  if  the  Court  had  the  power  to 
taeoDveyance,  is  it  right  to  introduce  into  the  decree  a  reservation  of  a  right 
» absent  parties  to  come  in  and  dispute  iti  The  absent  party  will  not  be  bound 
ne  proceedings ;  but  then  the  legal  estate  will  be  parted  with,  and  might  be 
[to  a  person  taking  without  notice,  but  if  such  person  claimed  under  a  decree, 

Qg  a  reservation  of  the  rights  of  the  absent  party,  the  objection  would  in 
[neasnre  be  g;uarded  against.    The  Plaintiff  must  consider  whether  he  would 
I  decree  in  the  form  I  allude. 
Pemberton,  on  the  part  of  the  Plaintiff,  assented. 
i  cause  stood  over  for  judgment. 
10.  Thi  Mastib  of  thi  Rolls.   When  this  cause  was  brought  on  for 
an  objeotion  was  taken  that  David  William  Busby,  one  of  the  [200] 
Dts,  was  out  of  the  jurisdiction  of  the  Courts  and  that  in  his  absence  no 
Leonid  be  made  against  any  of  the  Defendants.   The  objection  being  overruled, 
was  heard,  and  it  appeared  to  me  that  the  Plaintiff  was  entitled  to  a  specific 
of  the  agreement  stated  in  the  bill;  but  that  the  decree  should  be 
1 M  as  to  leave  to  the  absent  Defendant  a  right  of  claiming  any  ri^ht  or  interest 
he  might  have  in  the  property ;  and  on  consideration  I  am  of  opinion  that  the 
lODght  to  contain  a  clause  stating  it  to  be  without  prejudice  to  any  right  or 

•  in  or  to  the  inemises  comprised  in  the  settlement,  which  may  be  claimed  by 
It  David  William  Busby.    The  decree  will  therefore  be  as  follows : — 

I  that  the  agreement  in  the  pleadings  mentioued,  dated  the  I9th  day  of 
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March  1834,  be  Bpecifically  performed  and  carried  into  execution.    And  opon 
Plaintiff  or  the  Defendants  Ruahbridee  and  Harcourt,  the  legal  personal  represent;'' 
of  the  late  Plaintiff  Henry  Thomas  Willats,  paying  the  sum  of  £3800,  the  residue 
the  purchase-money,  it  is  ordered  that  the  representatives  of  the  sunriving 
the  indenture  dated  the  I2tb  day  of  Februanr  1812,  and  all  other  necessary 
as  the  Master  shall  direct,  convev  the  said  premises  to  the  Plaintiff.  An 
ordered  that  the  Master  do  settle  the  oonveyance  in  case  the  parties  differ, 
case  the  Master  shall  find  that  the  said  David  William  Busby  is  a  neocMary 
soeh  conveyance,  and  the  said  David  William  Busby  shall  not  come  in  to  exeeota 
samOf  it  is  ordered  that  this  decree  be  without  prejudioe  to  any  right  or  ' 
which  may  be  daimed  by  the  said  David  William  Busby  in  or  to  the 
comprised  in  the  said  indenture  of  the  12th  day  of  Febmary  1812.  (Non. 
also  PmoUt  v.  The  Bidup  of  UnaH/i^  2  Atk.  296,  aDd  i>(infKii<     Waacnt  3  Aft. 


[201]   Davies  v.  Fisher.   Feb.  17,  19,  26,  1842. 

[S.  C.  1 1  L.  J.  Ch.  33S ;  6  Jur.  246.    As  to  remoteness,  see  Locke  v.  Lamb,  1 

L.  IL  4  £q.  379.] 

A  testator  ^ve  his  widow  the  power  of  appointing  his  residuary  estate.  Qy 
after  reciting  the  power,  she  declared  that,  in  pursnanoe  of  the  power 
other  powers  enabling  her,  for  the  purpose  of  disposing  of  her  husband's  a 
own  estate,  she  made  her  will  as  follows  : — She  then  directed  her  debts  to  bo 
and  gave  some  legacies ;  and  as  to  all  the  rest,  &c.,  "of  her  personal  estate, 
bequeathed  the  same  to  A.  and  B.  upon  trust,  &c.    Held,  that  the  widow 
died  in  1832)  had  thereby  appointed  the  residuary  estate  of  her  husband. 

A  gift  of  personalty  to  trustees  for  A.  for  life,  and  after  his  death  in  trust 
children  of  A.  "as  they  severally  attained  twenty-five  years,"  the  income 
applied  during  their  respective  minorities  by  their  guardian  for  their  main^ 
iS%,  with  a  gift  over  in  case  no  child  of  A.  should  live  to  attain  twenty-fivA 
to  be  vesteo,  and  not  too  remote. 

The  testator,  James  Davies,  by  his  will,  dated  the  18th  day  of  September 
after  directing  payment  of  all  his  debts,  and  funeral  and  testamentaiy  ex 
giving  divers  pecuniary  legacies,  bequeathed  all  the  residae  of  hia  estate, 
and  personal,  unto  his  wife,  Ann  Davies,  deceased,  her  heirs,  executors,  and 
tratOTS  absolutely,  and  he  appointed  his  wife  uid  William  Powell  hie  executors. 

[202]  On  the  20th  of  September  1824  the  testator  made  the  following 
his  will : — "  Whereas  by  my  will  as  aforesaid,  bearing  date  Uie  18th  da^  of 
in  the  year  1824,  I  have  directed  my  wife,  Ann  Davies,  to  be  my  residuary 
in  case  she  the  said  Ann  Davies  dies  without  making  a  will  after  my  d: 
remainder  of  all  my  property,  whatsoever  it  may  consist  in,  whether  bank,  ocmi 
funded  property,  houses,  furniture,  plate,  books,  linen,  wearing  apparel,  &&, 
equally  divided,  share  and  share  alike,  among  my  brother  \niliam  Davies' 
children,  as  named — William  Davies  junior,  James  Davies  junior,  Martha  Ann 
and  Mary  DaVies,  or  to  as  many  of  the  aforesaid  children  as  may-  be  living 
decease  of  the  said  Ann  Davies.   Likewise  I  direct  and  appoint  William  Davies 
my  residuary  legatee  instead  of  my  wife,  Ann  Davies,  and  the  f<»enamed 
Powell." 

The  will  and  codicil  were  unattested. 

The  testator  died  in  December  1824.    His  wife,  who  survived  him,  made 
dated  in  April  1832,  and  thereby,  after  reciting  that  the  testator,  James  Da- 
late  husband,  did  by  his  aforesaid  will  and  codicil  appoint  her  his  residuary 
and  direct  in  case  of  her  death,  without  making  a  will  after  his  decease, 
nephew,  William  Davies  the  younger,  should  be  his  residuary  legatee,  she 
Ann  Davies,  in  pursuance  of  the  power  and  authority  given  and  reserved  to 
and  by  the  will  of  James  Davies  the  elder,  and  of  all  other  powws  and  aotl 
aoywise  enabling  her,  did,  for  the  purpose  of  disposing  of  all  Uie  estate  of  _ 
late  husband,  James  Davies,  over  which  she  had  any  disposing  power,  and  also 
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owD  estate  and  effects  whatsoever  and  wheresoever,  make  her  last  will  and  testa- 
it  in  muner  [203]  following  (that  is  to  say) :—  First,  she  appointed  James  Fisher 
I  WQliun  Powell  executors  of  her  said  wili ;  and  after  directing  payment  of  her 
U,  ud  fonwal  and  testamentary  expenses,  she  bequeathed  to  James  Davies,  the 
ipr,  s  loner  of  £2000  three  per  cent,  consolidated  Bank  annuities,  and  to  James 
■r  ud  WilUam  Powell  the  sum  of  £4000  tiiree  per  cent,  ooneolidoted  Bank 
ittet  upaa  tnute  Uierein  mentioned,  for  librtha  Ann  West  and  her  ehiidren  as 
in  meataooed  ;  and  after  bequeathing  several  annuities  and  legacies,  and  directing 
sncaton  to  appropriate  so  much  stock  out  of  her  residuary  estate  as  would  m 
il^  ID  point  of  yearly  income,  to  answer  the  same  annuities,  aud  directing  that 
Ibe  decease  of  the  respective  aunuitants  the  same  should  sink  into  and  form  part 
rFHidQaiy  estate,  she  bequeathed  to  James  Fisher  and  William  Powell  her  three 
Md  mesBuages  and  premises,  situate  in  Park  Street,  Islington,  for  all  her  estate 
in,  QpOD  trust  to  sell  the  same,  and  apply  the  produce  upon  Uie  same  trusts  as 
thereinafter  declared  concerning  her  residuary  personal  estate ;  and  as  to  all  the 
)  of  her  personal  ettaU  whatsoever,  aud  wheresoever,  and  of  what  nature  or  kind 
sot  specifically  bequeathed  or  disposed  of  by  her  will,  she  beque^ed  the  same 
JuM  Fisher  and  William  Powell,  upon  trust  to  sell,  get  in  and  convert  into 
Hjf  the  whole  of  her  personal  estate,  or  such  part  therec^  as  should  not  oonrist  of 
If  ID  the  funds  or  on  Government,  or  real,  or  leasehold  securities,  and  out  of  the 
lee  thereof  to  pay  her  debts,  funeral  and  testamentary  expenses,  and  pecuniary 
■H,  and  make  the  appropriations  necessary  for  answering  the  said  annuities. 
npoQ  trust  to  invest  the  clear  surplus  monies  arising  from  her  rmetmry  estate, 
duig  the  proceeds  of  the  said  leasehold  houses,  in  nutnoer  therein  mentioned, 
■be  di-[2Mr]-rected  her  trustees  to  stand  possessed  of  her  residuary  estate,  in- 
the  proceeds  of  her  said  leasehold  houses,  and  the  investments  thereof,  upon 
tiring  the  life  of  William  Davies  the  younger,  to  pay  the  income  thereof  unto 
n  Davies  the  younger,  and  from  and  uter  his  decease  in  trust  for  the  children 
I  aid  William  Davies  the  younger,  at  the^  tevaraUif  aikmud  the  age  of  twenty-jive 
equally  to  be  divided  between  uram  if  more  than  one,  aud  if  bat  one,  t^en  the 
\  Co  sDOi  one  child,  the  income  to  be  applied  during  their  respective  minorities 
e  guardian  for  the  time  being  of  the  said  ehiidren  or  child  for  their  respective 
itt^  maintenance,  and  education.    And  in  case  no  child  of  the  said  William  Davies 
i  hre  to  attain  the  age  of  twenty-five  years,  then  in  trust  for  the  children  of  the 
[James  Davies  the  younger,  as  they  severally  attained  the  age  of  twenty-five 
\  equally  to  be  divided  between  them  if  more  than  one,  and  if  but  one,  the  whole 
'  ooe  child,  the  income  to  accumulate  in  the  intermediate  time,  and  be  paid 
le  principal.    And  in  case  no  child  of  the  said  James  Davies  the  younger  shauld 
the  age  of  twenty-five  years,  then  in  trust  for  the  children  of  Martha  Ann  West, 
J  severally  attained  the  age  of  twenty-five  years,  equally  to  be  divided  between 
if  more  ^lan  one,  and  if  out  one,  the  whole  to  such  one  child,  the  income  to 
Mate  in  tiie  intermediate  time,  and  be  pud  with  the  prindpal ;  with  a  limitation 

■  ease  of  Murtlta  Ann  West  having  no  child  who  should  live  to  attain  the  age 
ity-five  years. 

testatrix  afterwards  made  a  codicil  to  her  will,  dated  the  6th  of  May  1832, 
ireby  gave  certain  specific  parts  of  her  personal  estate  to  the  persons  therein 
hut  she  did  not  otherwise  revoke  or  alter  her  will. 
The  testatrix  died  in  June  1832,  and  William  Davies  the  younger  having 
fai  1834,  this  bill  was  filed  by  his  children,  insisting  that  they  took  vested 
Mts  io  the  residuary  estate  bequeathed  by  the  will  of  Ann  Davies,  including 
b  the  residuary  estate  of  the  testator :  that  they  were  entitled  to  the  payment 
if  at  twentj-five,  and  to  have  the  income  applied  for  their  maintenance  during 

EPinDbOTton  and  Mr.  Keene,  for  the  Plaintiffs,  contended  that  the  gift  to  them, 

■  given  "  as  they  severally  attained  the  age  of  twenty-five  years,  was,  never^ 
Ik  a  valid  vested  interest^  the  dividends  being  payable  to  them  in  the  meantime ; 
'.Banes  (3  Mer.  335),  Jones  v.  Ma^Jdlwain  (1  Euss.  221),  Murray  v.  Addenbrook 
H.  407),  Bland  v.  JFiUiams  (3  Myl.  &  K.  411),  Fwian  v.  Mills  (1  Beavan,  315), 
T.  Bwryh  (2  Beavan,  221),  Saunders  v.  Vaviier  (4  Beavan,  116,  and  Cr.  &  Ph.  240). 
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They  argued  also,  that'.William  Daviea  the  younger  was  the  substituted  readuaij 
kgatee,  and  took  in  preference  of  the  widow. 

Mr.  Hardy,  for  the  representatives  of  William  Davies  the  younger.  In  no  out 
can  the  representatives,  of  Mrs.  Davies  be  entitled,  for  the  testator  appMHted  WilliMK 
Davies  junior  "his  residuary  legatee  instead  of  his  wife." 

Mr.  Chandless  and  Mr.  Hou*e,  for  William  Powell,  one  of  the  execntov  of  tht 
widow,  and  the  surriviDg  executor  of  the  testator. 

The  testatrix  took  an  absolute  interest,  and  not  a  life  interest  with  a  power) 
HtUes  V.  Mair9enm  (3  Yes.  299),  Svll  v.  [206]  Kmff^  (1  Mer.  316).  The  limitilMl 
over  is  simply  void  as  inconsiBtent  with  the  previous  absolate  estate ;  Sea  An 
(1  Jac.  &  W.  154).  The  power  was  well  executed,  it  having  been  referred 
Staitdm  V.  Standm  {2  Yea.  jun.  589),  and  the  testator's  m^perty  passes  under 
widow's  will ;  £mm  v.  Gibbs  (1  R.  &  M.  614),  Harrison  v.  Foreman  (6  Ves.  208) ; 
it  is  subject  to  her  debts.  The  executor  is  not  interested  in  the  validity  of 
to  the  children. 

Mr.  Boupell  and  Mr.  Bilton,  for  the  executors  of  James  Davies,  and  for  his  chUi 
The  power  given  to  Mrs.  Davies  was  not  duly  executed ;  Jones  v.  Tucker  {2  Mer.  533)y 
Boach  V.  Haynes  (8  Ves.  587),  Lewis  v.  LeweUyn  (Turn.  &  B.  104),  Napier  v.  N9fi4 
(1  Sim.  28,  and  see  HugJm  v.  Twmer,  3  Myl.  &  K.  666).  Though  she  refers  to  ' 
power,  she  only  disposes  of  l^e  residue  of  "  her  personal  estate  "  and  of  her 
estate."  This  is  insuffieient  to  pass  the  tesUtoPs ;  Bradly  v.  WedeoU  (13  Yes.  445). 

Mr.  Kindersley  and  Mr.  George  Turner,  for  the  next  of  kin  of  Ann  Dariei^ 
widow.   The  property  belonged  absolutely  to  Mrs.  Davies,  under  Uie  will  iA 
husband.    There  was  an  absolute  gift  to  her  in  the  first  instance,  which  has  not 
cut  down,  for  the  gift  to  the  children  "  as  th^  aUained  tweniy-five  "  is  void.  This 
been  settled  by  a  long  series  of  decisions ;  l^eake  v.  Robinson  (2  Mer.  363),  BiiR 
PrUchard  (1  Buss.  213),  Vawdry  v.  Geddes  (1  Buss.  &  M.  203),  Bing  v.  Ht 
(2  Beavan,  352),  Newmm  v.  Neunnan  (10  Sim.  51).    The  direction  for  maintenance 
insufficient  to  make  it  vest ;  BcUsford  v.  KebbeU  (3  Yes.  363) ;  the  [2073  inaint 
is  given  merely  during  the  minorities  of  the  children,  so  that  during  the  period  wU 
might  elapse  between  their  attaining  twenty-one,  and  their  attaining  twenty^vq 
there  is  no  gift  to  them  of  the  dividends. 

The  rapoperty  has  been  validly  appointed  to  Mrs.  Davies's  ^eoutora,  and  tliefli{ 
to  the  obilaren  being  void,  tiie  executors  are  trustees  im  the  next  of  kin  of  mi 
Davies ;  Goodere  v.  iMn/d  (3  Sim.  638). 

Again,  the  contingency  has  not  happened  upon  which  the  property  was  gmi 
over  by  the  will  of  the  testator  to  the  children  of  William  Ihivies  the  yaanga 
for  the  widow  did  not  "  die  without  making  a  will ; "  Scott  v.  Bargeman  (2  I 
Williains,  69). 

William  Davies  was  substituted,  not  for  Mrs.  Davies,  but  for  Mrs.  Dariea  si 
William  Powell  who  were  executors,  and  the  testator  could  not  therdoie  hs* 
intended  him  to  take  as  residuary  legatee. 

Mr.  Tinney,  Mr.  Wood,  Mr.  Spence,  Mr.  Bacon  and  Mr.  Blower,  for  othw  putiN 

Mr.  Pemberton,  in  reply. 

Feb.  26.  The  Master  of  the  Bolls  [Xord  Langdalel  In  this  cause 
principal  question  depends  upon  the  conatnu^on  which  ought  to  be  given  to 
residuary  bequest  oont«ned  in  the  will  of  Ann  Davies. 

James  Davies,  by  his  will  dated  the  18th  September  1824,  gave  his 
estate  to  his  wife  Ann  Davies  absolutely  for  ever ;  and  by  a  codicil,  dsuted  two 
[208]  afterwards,  namely,  the  20th  September  1824,  he  directed,  that  if  she 
without  making  a  will,  the  remainder  of  hie  property  should  be  equally  di 
among  his  brother  William  Davies's  four  children. 

James  Davies  died,  leaving  his  wife  surviving  him,  and  she  was  absoli 
entitled  to  dispose,  by  her  own  will,  of  the  residuary  estate  bequeathed  to  ' 
her  husband's  will. 

By  her  will,  dated  the  4th  April  1832,  she  recited  the  will  of  her  hnsbaod, 
declared  her  purpose  to  dispose  of  all  hia  estate,  and  also  all  her  own  estate 
having  thus  declared  her  purpose,  she  proceeded,  without  making  any  distil 
between  his  estate  and  hw  own,  to  dispose  of  the  whole,  as  if  it  had  been 
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eud  I  tluok  that  she  has  done  it  in  a  manner  8u£Bcient  to  pass  both.  (See  the 
i  ot  Wnis,  1  Viet  c.  26,  s.  27,  which  however  did  not  apply  to  t^e  present 
AftM*  giving  sereral  le^aoiea,  she  gave  the  residue  and  remainder  of  her 
'  Mtite  to  Fisher  and  Powdl,  upon  teiist,  to  sell : — to  pay  her  debts  and 
le^sdas : — to  set  apart  snfficiait  sams  to  uiswer  the  annuities : — to  invest 
sin  their  joint  names,  and  stand  possessed  on  the  securities  on  whieh  the 
jlwold  be  invested,  in  trusl^  daring  the  life  of  W.  Davies,  to  pay  the  interest, 
lodi,  and  annual  produce  of  hwt  residuary  persmal  estate  to  him,  and  she  then 
ndi  u  follows : — "  And  from  and  after  the  decease  of  the  said  W.  Davies,  in 
\  ivt  the  children  of  the  said  W.  Davies,  as  they  severally  attain  the  age  of 
tj-&n  years,  equally  to  be  divided  between  them  if  more  than  one,  and  if 
ih;  tlien  the  whole  to  such  one  child ;  the  income  to  be  applied  during  their 
etiTQ  minorities,  by  the  guardian,  for  the  time  being,  of  the  said  children  or 
ior  their  ^09j  respective  support,  maintenuice,  ana  education.  And  in  case 
ikl  (rf  the  said  W.  Davies  shall  live  to  attain  the  age  of  twenty-five  years,  then 
Nt  for  the  children  of  James  Davies,"  in  manner  therein  mentioned, 
k  question  i8>  whetlher  the  gift  to  the  chiklren  of  W.  Davies  is  void  for 
Inea^  and  it  is  necessary  to  consider: — first,  the  effect  of  the  direction  to 
k  betweni  Ae  children  as  they  severally  attained  the  age  of  twenty-five  years ; 
dv,  the  effect  of  the  direction  to  apply  the  interest  during  the  minorities  of 
ihildrai  for  their  support,  mainteuance,  and  education ;  uid,  thirdly,  the  effect 
e  gift  over. 

it  to  the  first  point,  I  think  that  if  the  directions  to  divide  had  stood  alone,  the 
Rnid  have  been  too  remote.  In  this  case,  as  in  Leake  v.  Bobinson  (2  Mer.  363), 
Duly  through  the  medium  of  the  directions  given  to  the  trustees,  that  we  can 
lHi>  who  were  the  persons  intended  to  take,  and  what  benefits  were  intended 
km.  And  the  trust  is  all  for  the  children  of  W.  Davies  as  they  severally 
I  tlie  age  of  twenty-five  years ;  none  were  to  be  excluded,  and  none  to  have 
Aig  till  the  age  of  twenty-five  years  was  attained.   This  would  be  too  remote. 

peoodly.  Expressions  of  this  kind  of  themselves,  importang  a  postponement  of 
ftstiDg,  may  be  so  ccmtrolled  by  other  expressions  and  cironmstaDces,  as  to 
nte  payment  or  possession  only  and  not  the  vesting ;  and  it  has  been  held,  that 
MtioD  to  apply  the  interest  for  the  benefit  of  the  legatee,  affords  evidence  of 
lion  to  vest  the  coital ;  and  it  has  not  been  disputed,  that  if  the  testator  had 
jed  the  whole  [210]  interest  to  be  applied  for  the  benefit  of  the  legatees,  during 
pole  time  between  the  death  of  the  tenant  for  life  and  the  time  of  payment, 
9  there  had  been  no  gift  over,  it  must  have  been  held  that  the  capital  was 
i;  bat  in  this  case,  as  the  direction  does  not  extend  to  the  whole  time,  but 
{bed  to  the  minorities  of  the  children,  and  as  the  application  is  to  be  by  the 
tan,  for  the  support,  maintenance,  and  education  of  the  children,  it  was  argued 
mtenral  between  the  twenty-first  and  twenty-fifth  year  of  eadi  child,  during 
I  there  is  direction  to  apply  the  interest,  prevents  the  direotion  from  being 
leted  as  a  direction  to  apply  the  whole  interest,  and,  therefore,  does  not  afford 
kHomption  that  the  whole  was  intended  to  vest. 

Beatk  v.  ffoaih  (2  Bro.  C.  C.  4),  fFalcott  v.  Eall  {lb.  306),  Murray  v.  Addenbrook 
407),  and  many  other  cases,  the  direction  was  to  apply  the  whole  interest ; 
ifta  were  held  to  be  vested.  In  Leake  v.  Bobinson  (2  Mer.  363)  and  Bull  v. 
(1  Russ.  213),  the  trustees  bad  authority  or  power  to  apply  the  interest, 
ii  as  they  should  think  proper,  or  so  much  as  they  might  deem  necessary 
\ht  maintenance  of  the  onildren,  and  in  Vawdry  v.  Qe^Mes  (1  Russ.  &  Myl. 
interest  was  at  the  discretion  of  the  executors  to  be  applied  in  the  mainten- 
f  the  children,  or  accumulated  for  their  benefit  until  they  abould  severally 
tventy-two  years  of  age,  and  in  these  cases  it  was  held,  notwithstanding  the 
authority,  or  direction  to  apply  the  interest  or  part  of  it  to  the  maintenance 
diitdren,  that  it  was  tiie  vesting,  and  not  merely  the  possession  or  time  of 

vbich  was  postponed. 
13  ^t  too  much  reliance  must  not  be  placed  on  the  expression  "  the  whole 
V  which  has  been  used  in  some  of  the  cases.   In  Lane  v.  Oaudge  (9  Vea  229) 
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£30  a  year,  part  of  the  interest  was  given  to  an  annuitant  for  life.  In  J&m  r.  ifoctiU 
(1  RuBB.  220)  an  annuity  of  £100  was  fi;iven  out  of  the  interest  to  the  father  of  ■ 
children,  and  in  Bland  v.  WUliam$  (3  Myl.  &  K.  411),  there  was  a  direction  ud  ■ 
a  mere  power  or  authority  to  apply  the  interest,  or  a  sufficient  part  thwecrfforl 
maintenance  of  the  children,  and  to  transfer  the  capital,  with  so  much  of  the  iBM 
as  Bhould  not  he  applied  in  maintenance,  to  the  children,  when  and  uthej^abo 
attain  twenty-four  years,  and  in  those  cases  the  gifts  were  held  to  be  vested. 

I  have  found  no  case  preoiBely  like  the  present,  in  which  payment  beiag  potiipa 
beyond  minority,  the  express  direction  to  apply  the  interest  extends  <Hily  to 
minority.  The  ease  is,  that  the  testatrix,  having  expressed  a  trust  as  to  her  rendl 
estate  for  the  children  of  William  Davies,  makes  no  distinct  gift  of  intweit, 
proceeding  as  if  she  had  already  done  what  was  requisite  to  entitle  the  chil 
to  the  interest,  she  directs  the  interest  to  be  applied  for  their  support,  maiDten 
and  education  by  the  guardian  during  their  minorities.  She  appears  to  me  to  ex 
herself  as  if  she  considered  the  children  entitled  to  the  interest  by  the  directi 
divide  the  capital  at  a  future  period.    She  did  not  consider  the  intovet  and 
capital  to  be  blended  together,  but  on  the  contrary,  so  expresses  herself,  as,  tqi 
direction,  to  imply  a  gift  to  the  children  of  the  benefit  or  Aijoyment  of  the  inti 
immediately  i^ter  death  of  the  tenant  for  life.    The  inference  or  imjdicaUoni 
from  the  direction  to  apply  the  in-[212};tere6t^  and  although  the  direetioo  is  fii 
to  the  minorities,  it  is  not  necessary,  or  I  think  reasonable  to  limit  the  inferai 
the  implication  in  like  manner,  or  to  the  mere  time  to  which  the  direotion 
There  u  a  gift  payable  at  a  future  time,  and  a  direction  shewing  that  tbe  dooea 
to  have  the  benefit  of  the  interest  on  the  death  oi  the  teiumt  for  life.   This  dim 
expresses  that,  during  the  minorities,  the  interest  is  to  be  applied  by  the  gnu 
for  support,  maintenance,  and  education,  and  there  is  no  express  direction  as  b 
application  of  the  interest  after  the  minorities  have  ceased.    At  that  time  the  i 
of  enjoyment  expressly  directed  will  cease,  but  I  do  not  think  that  it  is  thcB 
to  be  concluded  that  there  is  to  be  no  enjoyment,  and  on  this  part  of  Uie  a 
appears  to  me,  that  the  second  part  of  the  residuary  bequest^  the  direction  as  I 
application  of  the  interest,  qualifies  the  first  direction  for  the  division  of  the  rei 
and  that  the  result  of  the  direction  to  divide,  followed  by  the  direction  to  araq 
income,  would,  without  more,  be  to  give  vested  interests  in  the  residue  to  the  am 
of  William  Davies.  I 

Thirdly.  But  then  it  is  lurgued  that  the  ^ft  over  is  wholly  inconsistent  I 
that  oondnsion,  and  shews  that  the  testatrix  could  not  have  intended  to ' 
vested  interests.  The  argument  rests  entirely  upon  dicta  of  Sir  John  Lead 
the  cases  of  Fawdry  v.  Geddes  (1  Russ.  &  Myl.  207)  and  Blamd  v.  WilUanu  (3  M] 
K.  411). 

In  Vawdi-y  v.  Oeddes,  that  learned  Judge  is  reported  to  have  expressed  bii 
thus:  "if  the  whole  interest  had  been  expressly  given  to  the  children  until 
attained  twenty-two,  I  do  not  agree  that  the  shares  of  [213]  the  children  i 
therefore  have  vested  subject  to  be  devested  ;  the  case  of  Batsford  v.  KebbeiL,  \ 
is  referred  to  by  Sir  W.  Grant  in  Leake  v.  RdUnsot^  is  an  authraity  directly  ift 
against  that  proposition.  Where  itUaim  interest  is  given,  it  is  presumed  th 
testator  meant  an  immediate  gift,  because,  for  the  purpose  of  interest,  the  part 
l^iaoy  is  to  be  immediately  separated  from  the  oulk  of  the  property ;  biri 
presumption  fails  entirely,  when  the  testator  has  expressly  declared  that  the  I 
IS  to  go  over,  in  case  of  the  death  of  the  legatee,  before  a  particular  period,"  I 
Bland  V.  fVUliams,  he  is  reported  to  have  said,  that  "if  the  gift  over,  is  simj^y 
the  death  under  twenty-four,  the  gift  could  not  vest  before  that  period." 

It  ia  to  be  observed,  that  in  neither  of  these  cases  did  the  facts  require  any  dl 
upon  the  points  to  which  the  dicta  related. 

In  Vatodry  v.  Geddes,  the  gift  over  to  the  surviving  children  of  any  sister  wal 
the  death  of  any  such  children  without  leaving  issue ;  and  the  gift  over  to  the  va0 
sisters  and  their  children  or  issue,  was  upon  the  death  of  all  the  children  ui  ai^ 
sisters  without  issue.  The  (question  related  to  a  share  of  residue,  not  to  a  pa 
legacy,  and  there  was  no  distanct  gift  of  interest  as  in  Battford  v.  Kd/bell,  but  a  di 
to  apply  or  accumulate  the  interest  till  the  age  of  twenty-two.  ^ 
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L  In  Smd  T.  WtUUmSf  the  gift  over  was  upon  the  death  under  twenty-four  wil^out 
Hin;  ma,  ind  the  nft  was  held  to  be  vested. 

The  proposition  which,  in  argument,  was  founded  upon  these  dicta  of  Sir  John 
leh  it,  thst  in  a  case  [214]  where  there  is  a  gift  payable  at  a  future  time,  in  tenus 
iefa  ID  themselves  import  contingency,  and  a  subsequent  direction  to  apply  the 
irest,  in^a  manner,  which,  notwithstanding  the  contingent  form  of  the  gift,  would, 
absence  of  any  gift  over,  vest  the  legacy,  the  mere  circumstance  of  a  gift  over, 
oly  on  the  death  Wore  the  time  of  payment,  does  of  itself  prevent  the  vesting. 
In  (mhnary  oases,  a  gift  over  upon  a  contingency  does  not  prevent  vesting  in 
fint  donee,  for,  although  it  is  reported  that  in  the  case  of  Sccti  v.  Bargeman  (2 
~  69^  Lord  Maoclesfield  stated  the  reason  for  his  decision  to  be,  that  the  shares 
l^g^tees  did  not  vest  absolutely  in  any  of  them,  in  regard  it  was  possible  all 
die  under  twenty-one  or  marriage,  in  which  ease  it  was  devised  ovw,  yet  in 
T.  Banes  (3  Mer.  340)  Sir  William  Grant  observed,  that  the  reason  seemed  to 
s  proposition  that  is  untenable  in  law,  viz.,  that  the  mere  circumstance  of  all 
ares  being  given  over  on  a  contingency,  does  of  itself,  and  without  more,  pre- 
iny  of  the  shares  from  vesting  in  the  meantime ;  and  he  added,  that  he  took  it 
idear,  Uiat  a  devise  over  upon  a  contingency  had  no  such  effect,  provided  the 
b  of  beqnest  were  in  other  resets  sufficient  to  pass  a  present  interest.  Such 
ritt  over  oi  the  entirety  may,  indeed,  be  called  in  aid  of  other  circumstances,  to 
rUtit  no  present  interest  was  intended  to  pass ;  but  that  it  is  alone  sufficient  to 
eot  vesting,  cannot,  I  think,  be  maintained. 

ov,  in  the  present  case,  it  appears  to  me  diat  the  words  of  bequest  to  the 
m  of  William  Davies  are  sufficient  to  pass  a  present  interest.  Such  appears  to 
lbs  die  irae  oonstruction  of  the  words  which  the  [216]  testatrix  has  used,  and 
I  we  have  once  reached  the  result  or  meaning  of  the  words  under  oon8iderati<»i, 
reheod  that  effect  should  be  given  to  that  meaning,  just  as  if  it  had  been 
Med  in  direct  and  unambiguous  terms.  The  meaning  must,  indeed,  be  collected 
the  whole  will ;  but  the  gift  over  does  not,  in  this  case,  appear  to  be  accom- 
d  by  any  other  circumstances,  tending  to  shew  that  no  present  interest  was 
ded  to  pass ;  but,  on  the  contrary,  affords  some  evidence  of  an  intention  to 
tafter  a  previous  vesting.  And,  on  the  whole,  it  appears  to  me  that  the  residu- 
sqaest  to  the  children  of  William  Davies  is  valid.  (Note. — An  appeal  is  pending 
b  case  hdon  the  House  of  Lords.)  [A  note  in  ihe  Addenda  to  6  Beav.  states 
tiie^^)eal  was  compromised.] 


[215]   Scott  p.  Milnk.    Feb.  18,  1841. 

[S.  C.  affirmed  on  appeal,  12  L.  J.  Ch.  233 ;  7  Jur.  709.] 

Wt  refused  to  open  accounts,  though  of  a  general  and  summary  nature,  not 
timiog  the  items,  and  which  had  been  rendered  by  a  surviving  partner  to  the 
Nsentstirefl  of  a  deceased  partner,  and  had  remained  unquestioned  fen*  twenty- 
yctrs,  but  it  decreed  an  account  limited  to  the  subsequent  receipts  of  the  sur- 
^  partner,  which,  it  was  admitted,  had  taken  place. 

1806  James  Milne  and  his  son  James  Milne  the  younger,  entered  into  partner- 
I  tailors,  on  the  terms  stated  in  a  deed  made  and  executed  between  them. 
1808  the  son  died,  leaving  his  wife  sole  executrix  and  l^^tee. 
November  1812  she  married  the  Plaintiff  Mr.  Scott,  and  shortly  previous 
B^viz.,  in  October  1812,  James  Milne  the  elder,  furnished  Mr.  and  Mrs.  Scott 
tvo  accounts,  the  first  headed,  "The  stated  account  of  the  partnership  of 
Milne,"  which  shewed  on  one  side  the  gross  amount  of  the  sales  during  [216] 
nbip,  and  of  the  stock  at  its  conclusion,  and  on  the  other,  the  capital  of  the 
n,  leaving  a  balance  of  net  profits  of  ^£3862,  and  outstanding  debts  remaining 
partnership  amounting  to  £20M.  It  also  stated,  that  all  the  debts  due 
e  partnership  were  satisfied. 

mend  account  was  headed,  "  Mr.  James  Milne  in  account  with  Mrs.  Milne 
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the  widow  of  hii  late  bod,"  and  stated,  on  the  one  hand,  the  son's  share  ci  the 
and  profits,  and  on  the  other,  payments  made  on  acooant  thereof  and  she 
balance  of  £167  due  from  the  widow,  whieh  was  stated  to  be  deducted  from 
receipt  of  outstanding  debts. 

These  accounts  were  of  a  general  or  summary  nature,  and  did  not  oomprise 
items  of  the  account  but  merely  stated  the  gross  result. 

James  Milne  the  elder  died  in  October  1834,  and  two  years  after,  the 
made  an  application  to  the  Defendant,  the  widow  and  executrix  of  Junes 
the  elder,  for  accounts  of  the  partnersbiEk  Id  August  1836  a  Blr.  Stariioft  ^ 
acted  for  the  Defendant,  furnished  the  Plaintifib  with  an  account  which  was  m 
as  follows,  "  An  account  of  eash  advances  to  and  expenditures  on  account  of  the 
Mr.  James  Milne  jun.,  made  by  the  late  James  Milne  sen.,  being  paymenS 
account  of  the  claim  of  Mr.  W.  G.  Scott^  and  Mary  his  wife,  under  the  putmE 
estate  of  Messrs.  Milne  &  Son." 

It  set  forth  a  number  of  payments  alleged  to  have  been  made  by  Ji 
Milne  the  elder  to  his  son  and  to  the  Plaintiff  Mrs.  Scott  respectively,  from  the 
of  May  1806  to  the  10th  of  November  1812,  both  inclusive,  aud  amounting  in 
whole  to  the  sum  [217^  of  £2273,  12s.  6d.,  and  at  the  foot  of  the  account,  was 
following  memorandum  m  writing,  signed  by  Margaret  Milne : — "  I  hereby  cliii 
be  allowed  to  me  all  the  before-mentioned  sums  of  mone^,  amounting  in  the  who 
the  sum  of  X2273,  ISs.  6d.,  out  of  and  towa^s  satisfaction  of  the  share'of  capit 
my  late  son,  besides  his  advancement  of  £600,  and  also  his  share  of  profits  unde 
late  partnership  estate  oi  Messrs.  Milne  &  Son,  to  be  ascertained  by  an  account  I 
eng^ed  to  furnish  you  of  the  same,  over  and  above  such  other  sum  and  sums  I 
be  enabled  to  shew  has  been  paid  to  or  advanced  on  account  of  my  late  son's  iol 
in  the  said  partnership.  As  witness  my  hand  this  13th  day  Angiut 
Ma^ret  Milne." 

The  Defendant  soon  afterwards  sent  to  the  Plaintiffs  a  further  account  whid 
headed,  "  An  account  of  the  receipts  and  expenditures  under  the  partaiership  a 
of  Messrs.  Milne  &  Son,"  furnishM  by  Mrs.  Hugaret  Milne,  executrix  of  tiie  lati 
James  Milne  the  elder,  who  was  the  surviving  partner.  In  this  aooount  credl 
given  for  monies  received  by  James  Milne  the^er,  both  before  and  after  theaeol 
were  rendered  by  him  in  the  year  1812. 

In  1838  the  Plaintiflb  filed  this  bill  against  the  D^endant^  praying  a  fft 
aooount  of  the  partnership  transaction. 

The  bill  alleeed  that  errors  existed  in  the  several  accounts,  which  erroiB  w«« 
however,  proveo. 

There  was  no  evidence  to  shew  that  the  two  accounts  rendered  by  the  testati 
1812  had  not  been  acquiesced  in,  from  the  time  they  were  delivered,  down  ti 
death  of  James  Milne  the  elder  in  the  year  1834 ;  but  [218]  it  was  allied  b 
bill,  and  admitted  by  the  answer,  that  sums  had  been  received  by  James  Miln 
elder,  subsequent  to  1812,  on  account  of  the  outstanding  debts,  but  which  the 
also  stated  had  been  accounted  for. 

The  Defendant  insisted  that  the  accounts  were  settled  and  acquiesced  in; 
she  was  protected  by  the  Statute  of  Limitations,  and  was  not  bound  to  aooount 
or  at  most  she  was  only  bound  to  account  for  the  debts  received  since  1812. 
also  imputed  improper  conduct  to  Mr.  Stu-ling  in  procuring  her  to  sign  and 
the  accounts,  and  she  said  that  he  acted  as  the  agen^  and  was  in  the  interest 
Plaintiffs. 

The  cause  now  came  on  for  hearing. 

Mr.  PembertoD  and  Mr.  Wood,  for  the  Plaintiffs,  contended  they  were  e 
to  a  general  account.    That  the  accounts  were  still  open  and  subsisting  and 
settled  account  had  been  shewn,  and  that  even  those  of  1812  did  not  con 
items,  but  were  general  in  their  nature ;  and,  lastl}',  that  the  conduct  of  the 
dant  had  been  such,  as  to  waive  any  objection  arising  from  lapse  of 
acquiescence. 

Mr.  Tinney  and  Mr.  Ellison,  for  the  Defendant,  contended,  that  the 
having  acquiesced  in  the  account  for  twenty-one  years  were  barred  by  the 
Limitations  and  tiieir  own  latJus  fnna  unraveUing  the  account  that  Uie 
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iBot  liaUe  at  thu  distance  of  time  to  account  at  all,  and  at  all  eventa,  only  for  the 

!  of  Ae  DutBtanding  debts. 
_  It  tiie  aeooonts  hiM  been  rendered  by  the  Defendant  merely  for  her  aatdsfae- 
,  ud  onder  the  wrong  advice  d  Mr.  Starling  who  was  intimately  connected  with 
I  FUintifi,  and  that  she  had  done  so  []219]  under  tiie  impression  that  her  legal 

would  not  be  prejudiced. 
'  Ur.  PembertoD,  in  reply. 

[Hm  following  cases  were  cited,  Irvine  v.  Young  (1  Sim.  &  St.  333),  fFilUs  v. 
(2  Atkyns,  251),  Ex  parte  Bandlesm  (2  Deac.  &  Ch.  534),  Lard  Clancatiy 
(1  BaU  &  B.  420).  Cast^beU  t.  Qraham  (1  Buss.  &  M.  463),  Ormfell  v. 
(2  Y.  &  Col  (Exoh.)  662),  JTerey  t.  Dmaoody  (3  Yes.  jun.  87),  Graif  t. 
t  (3  Ves.  103). 

Master  of  thx  Bolls  [Lord  Langdale].   The  accounts  rendered  in  1812, 
:  smnmaiy,  shew  that  great  care  was  takw  to  ascertain  what  the  state  of  the 
Dt  between  ^e  parties  at  that  time  was.   The  eridenoe  is  wholly  silent  as  to 
the  aooounts  were  made  out,  or  what  access  was  given  to  toe  books,  or 
enmination  of  them  took  place  at  that  time.   The  accounts  were  delivered 
ober  1812,  and  it  is  not  shewn  that  they  were  not  acquiesced  in  with- 
objection  from  the  time  of  their  delivery  to  the  death  of  Milne  the 
James  Milne,  the  father,  died  in  October  1834;  and  two  years  afterwfirds 
aon  was  made  to  Mrs.  Milne,  his  le^  personal  representative,  for  an 
nt.  That  account  was  rendered  by  Starhne,  who  it  is  proved  was  consulted 
I  Defendant ;  the  books  were  examined  by  him,  and  by  a  letter  it  appears  that 
lUDicated  with  her  in  respect  of  what  he  was  to  do,  and  an  account  was  sent 
)uence  of  her  instructions.   This  account  comprised  not  only  tiie  transactions 
b  pKTbiership  previous  to  1812,  but  those  subsequent  which  rekted  to  the  out- 
'ii^  debts.    Another  account  was  [220]  also  rnidered  of  the  sums  advanced 
t  BOD  and  his  widow,  being  the  same  sums  for  which  James  Milne  the  elder  took 
iiD  the  account  of  1812.    Disputes  took  place,  and  in  1838  this  bill  was  filed, 
„  for  a  general  account.    This  lady  by  her  answer,  after  admitting  that  the 
nt  was  rendered,  states  that  she  did  it  by  bad  advice,  suggests  that  Starling 
in  coUusion  with  the  Plaintiffs,  insists  she  ought  not  to  be  bound  by  the 
ate,  and  that  the  matter  ought  to  be  treated  as  if  the  accounts  had  not  been 
and  she  claims  to  be  exempted  from  accounting,  in  consequence  of  the 
I  of  time.    Starling  is  examined  for  the  Plaintiffs,  but  he  is  not  cross-examined ; 
i-lnll  is  filed ;  but  the  Defendant  claims  what  she  might  possibly  have  been 
to  if  tiiere  had  been  a  cross-bill  and  the  facts  had  been  fully  proved.  I 
;  however  on  this  record  tiiink  that  the  Defendant  is  entitied  to  any  such  relief ; 
I  )■  no  ground  established  in  the  evidence  for  imputing  misconduct  to  Starling 
I  moDot  assume  misconduct  in  him. 

ease  then  is  a  very  short  one;  the  account  iras  delivered  in  1812;  at  that 
might  have  been  thoroughly  investigated,  and  there  is  no  evidence  to  shew 
rererv  opportunity  for  investigation  was  not  given.    It  appears  to  have  been 
in,  from  the  time  when  it  was  delivered  to  the  time  when  the  demand 
ie  for  a  general  account.    If  that  demand  had  not  been  complied  with, 
say,  without  the  slightest  hesitation,  that  there  had  been  such  an  acquiescence 
^ht  to  bind  the  parties.    The  question  is,  whether  what  took  place  after- 
Tk  to  take  away  the  effect  of  the  acquiescence,  and  I  think  it  ought  not.  My 
Ml  is,  that  I  ought  not  to  open  the  accounts ;  but  the  receipt  of  outstanding 
[nbsequent  to  1812  being  admitted,  I  must  direct  an  account  in  respect  M 
ding  debts. 

I]  Seeing  that  tiie  account  of  1812  admits  there  were  outstanding  accounts  to 
lerable  amount  which  it  was  the  duty  of  the  surviving  partner  to  collect,  and 
[hf  the  account  subsequently  rendered  that  that  collection  did  take  place,  and 
sng  no  reason  for  believing  that  any  one  of  the  sums  were  ever  divided 
I  the  parties  entitled,  there  is  no  reason  for  refusing  an  account  of  the  monies 
''  bj  the  surviving  partner  after  the  date  of  the  account  of  1812.  (Affirmed 
iLyndhurst  C,  15th  February  1843.) 
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[221]  White  P.  White.        25,  JfonA  1,  8, 18i2. 

[See  iToI&r  t.  IMin,  1849,  11  Beav.  596.   See  now  Trustee  Act,  1893  (56  &  57 

Vict.  c.  63)  8.  10.] 

Trustees  ^moiated  by  tiie  Court  in  the  place  of  others  whose  appointmeou  bid 
failed  hy  their  deaths  in  the  lifetime  of  the  testator,  anthcnised  to  ap^int  foton 
trustees  in  the  manner  and  undw  the  eixeomatances  mentioned  in  the  mlL 

This  was  a  bill  for  the  appoiDtment  of  two  new  trustees,  in  the  place  of  traOm 
appointed  by  the  testator's  will,  but  who  had  died  in  his  lifetime.    The  will  oontunei  j 
a  power  for  the  surviving  or  contiuuing  trustees  or  trustee,  or  the  ezecuton  or 
administrators  of  the  last  surviving  or  continuing  trustee  to  appoint  new  truBtee»is| 
the  place  of  trustees  dying,  desiring  to  be  discharged,  &c. 

Mr.  R  W.  £.  Forster  asked  that  the  Master  might  insert  a  power  authorisiDethft  j 
trustees  now  to  be  appointed,  to  appoint  future  new  trustees ;  he  referred  to  Jejv  j 
V.  Jm/ce  (2  MoU.  276)  as  an  authority.  (See  Seton  on  Decrees,  131 ;  Bmflejf  v.  Mau^i 
4  Mad.  226 ;  Brown  r.  Broun,  3  Y.  &  Col.  396  i  SoufhmU  v.  mnrd,  Tamlyn,  314). 

Mr.  W.  C.  BuUer,  for  the  Defendant 

[222]  8/A  Marth,  The  Master  of  the  Bollb  [Lord  Langdale]  said,  he  woolij 
look  at  the  case  cited,  but  Jie  saw  no  objection  to  what  was  proposed  to  be  done. 

His  Lordship  ordered  that  the  Master,  in  settling  the  conveyance,  should  he  i 
libuty,  if  he  should  think  fit,  to  insert  tiie  power  to  appoint  new  laiuteea.(l) 

[222]   Lane  v.  Habdwicke.   Dec  2  13,  1841. 

An  infant  having  been  taken  out  of  the  jurisdiction  to  avoid  service,  the  Court  i 

to  appoint  the  Senior  Six  Clerk  in  Court  to  appeu*  and  put  in  his  answer. 
Substituted  service  of  a  subpcma  to  appear,  ordered  in  the  case  of  an  iu&nt. 

Mr.  Hetheriu^n  moved,  that  the  senior  clerk  in  Court  might  appear,  and  potii 
an  answer  forthwith  for  the  infant  Defendant  St.  Andrew  Beauchunp  St.  Jdm,  t^' 
was  out  of  the  jurisdiction.   The  affidavit  in  support  of  the  motion  stated,  thst  i 
deponent  believed,  that  the  infant  had  been  taken  out  of  the  juriadicticHi  by 
parents,  for  the  express  purpose  of  preventing  his  being  served  with  process  to  apfi 
to  the  bill,  and  thereby  cause  delay  to  the  Plaintiffs  in  the  prosecution  of  this  suit 

[223]  Hameoek  v.  Bai<m{^)  was  cited,  in  which  an  infant  having  been  taken  al 

(1)  Extract  fbom  Decree. — The  decree,  after  referring  it  to  the  Master  to 
a  conveyance  from  the  heir  at  law  of  the  testator  to  the  new  bustees,  proceeded  i 
follows : — "  And  it  is  ordered,  that  there  be  inserted  therein  a  power  for  the 
so  to  be  appointed  as  aforesaid,  and  the  survivor  of  them,  or  the  executors 
administrators  of  such  survivor,  to  appoint  new  trustees  in  the  manner  and  under 
circumstances  mentioned  and  directed  in  and  by  the  said  will  and  oodital,  and  slit  ^ 
direction,  that  the  trustees  now  to  be  appointed,  or  hereafter  to  be  appmnted 
aforesaid,  shall  have  all  such  other  powers  and  authorities  as  if  they  had  been  e 
and  appointed  in  and  by  the  said  testator's  will  and  codicil."— Beg.  Lib.  1841,  Ki 
492. 

<2)  Hancock  v.  Eaton.   L.  C.   F^.  11, 1819. 

An  infant  having,  after  appearance,  been  taken  out  of  the  jurisdiction,  the 
appointed  the  Senior  Six  Clerk  to  put  in  his  answer,  without  the  in&nt 
brought  into  Court 

Upon  opening,  &o.,  unto  the  Lord  Chancellor,  it  was  alleged,  ^at  by  an  ontar^ 
the  14th  November  last,  it  was  ordered,  that  the  PlaintifTa  bill  should  be  tslnj 
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If  hispinDts,  Lord  Eldon  assigned  (fae  Senior  Six  Clerk  as  his  guardian,  to  put  ia 
faitwirer  wiUiout  Engine  the  in&nt  into  Court. 

Oi  tba  following  day,  Tbs  Mabtks  of  the  Bolls  (liord  Langdalel  said  he  could 
Kgnnt  this  applieatioii ;  but  that  looking  at  the  affidavits,  there  mwht  be  ground 
S^qjfing  for  substituted  service  on  the  persons  who  seemed  to  act  tor  the  paruita 
diflinfuit 

/k  13.  Mr.  Hetherington  applied  for  an  order  for  substituted  service,  when^ 
n     facts  stated, 

024]  The  Mastzb  of  the  Rolls  ordered  that  service  on  the  solicitor  and  Six 
K  of  the  parents,  should  he  good  service  on  the  infont.  (See  Kinder  v.  Forbes^  2 
Rtn^503;  Wejplumih  v.  Jjcmbert^  3  Beavan,  SSS;  and  Habhmue  v.  CamfM^,  12 

[221]   Thorpe  v.  Owen.   Jan.  12,  13,  17,  29,  1842. 

[S.  C.  11  L.  J.  Ch.  129.] 

Matrix  gave  her  personal  estate  to  B.  for  the  benefit  of  B/s  daughters.  B. 
msted  the  produce,  together  with  jEIOOO  of  his  own  monies,  in  the  funds  in  his 
n  ume,  and  afterwards  treated  and  admitted  the  aggregate  fund  as  held  in  trust 
r  bis  daughters.  On  the  death  of  B.  the  fund  was  wund  mixed  with  like  fund» 
lut  ovD.  Held,  that  under  the  droumstances,  there  was  sufficient  to  constitute 
tnat  of  the  £1000  in  favour  of  the  daughters. 

[ib  February  1827  the  mother  of  Henry  Owen  died,  having  by  her  will  given  her 
'  estate  to  the  six  daughters  of  Heniy  Owen ;  and  she  appointed  aim  sole 

Benry  Owen  converted  the  whole  personal  estate,  and  invested  it  wit^  a  further 
irfflOOO,  put  <rf  his  own  money,  in  the  purchase  of  £2550     per  cent  Beduced 

li  1830  the  eldest  daughter  came  of  age,  when  the  testator  paid  her  £455, 15a.  6d., 
'  "i  irf  the  whole  fund,  she  giving  a  receipt  for  it  as  one-sixth  of  the  estate  of 
dmother  and  of  the  addition  made  thereto  by  Henry  Owen  the  father,, 
itiog  in  the  whole  as  above." 

1834  another  daughter  came  of  age,  when  one-fifth  of  the  residue  of  the 
jite  fund  was  paid  to  her,  on  her  giving  a  receipt  for  i%  incorrecdy  describing 
ae-fifth  of  the  personal  estate  of  the  grandmother. 

'S]  In  1838  a  third  daughter  marrira  Mr.  ^dler,  when  her  father  covenanted 
the  "contingent  share"  in  the  legacy  given  by  the  grandmother's  will,  on 
itmsts. 

of  the  grandmother's  estate  being  required  on  behalf  of  Sadler  and  wife,, 
famished  oy  Henry  Owen,  through  his  aolicitors,  on  the  20A  of  July  1840. 
_the  £1000  was  included  in  the  following  terms :— "  1827,  March  7th,  added 
'  and  one-fourth'Of  tiie  £2560  and  dividends  were  stated  to  be  due  to  Sadler 

Henry  Owen  also  stated,  in  a  letter  accompanying  the  account,  that  he 
dy  to  assign  and  pay  over  the  £637,  10s.  to  Sadler's  trustees,  and  to  account 
I  dividends. 

as  against  William  B.  and  Ann  his  wife,  and  William  Henry  B.,  and  it 
d  by  affidavit  that  W.  B.  and  Ann  his  wife  married  in  181 1,  and  had  one  child 
bom  in  1813,  and  W.  R  and  Ann  his  wife  and  the  infant  quitted  England, 
~iit  to  reside  in  North  America,  where  they  were  atill  residing ;  it  was  prayed 
B  order  micht  be  set  aside,  as  far  as  regarded  the  Defendant  W.  H.  a,  the 
I  sod  that  ^hn  Kipling,  Esq.,  the  Senior  Six  Clerk  not  towards  the  cause^ 
asdgned  bis  guardian  witncmt  his  being  brought  into  Court ;  and  that  the 
fendaut  might  answer  by  such  guardian,  he,  the  said  Defendant  W.  H.  B., 
e  entering  his  appearance,  having  quitted  this  kingdom ;  which  upon  hearing 
i  nder  and  the  said  affidavit  and  an  affidavit  of  notice  of  this  motion  to  the 
read  is  ordered  accordingly.— Beg.  Lib.  1818,  A.  foL  497.    (See  2d 
1  Order  of  April  1842.   Ord.  Oin.  197). 
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On  the  28tii  of  July  1840  the  solidton  of  Hemy  Owen,  in  aneinr  totbaliw 
letter  accompanying  the  aooonnt^  wrote  to  him  to  the  following  «^iA>~'*lm 
mention  in  youn  receired  this  morning,  that  ike  £1000  mentioned  in  yoar  teaam 
was  your  own  mimey.  Now  if  so^  Qvtere  1.  We  think  Uiat  it  shonld  be  heptoata 
the  account  now  to  be  banded  to  Quilter  &  Taylor  [the  eoUeitors  of  Mr.  and  IH 
Sadler],  though  you  mi^bt,  if  you  pleamd,  pay  over  to  Vtn.  fTiillni'ii  liiiiidiiii  J 
larger  sum  than  that  wbicb  Bhould  appear  strictly  due  from  you.  1 

"  Qwere  2.  Was  the  £1000  &  voluntary  gift  on  your  part  withoat  soy  \m 
obligation  or  debt  7  -  j 

'*  Qiuere  3.  If  so,  we  suppose  this  mode  of  giving  a  portion  to  your  dauj^ten  v 
adopted  as  a  convenience  to  yourself,  since  yon  woold  hare  the  toouble  <rf  oisiiidl 
the  fund  of  which  you  were  trostee."  ^ 

[226]  Heni^  Owen  returned  this  letter  to  his  solieitors,  having  written  oppga 
the  above  gwenes  as  follows : —  I 

"  Qiuere  1.  As  I  have  hitherto  made  the  £1000  part  of  the  testatrix's  pn^ofl 
oannot  alter  ik  ^ 

"Quare2.  Yes.  < 

«  Quare  3.  Yes." 

In  November  1840  Henry  Owen  paid  the  trustees  of  Sadler  and  wife  £4^ 
two  years'  dividends  on  £637,  lOs,  stocky  and  in  the  letter  forwarding  it  tbroogh 
solicitors,  he  again  stated,  that  the  trustees  of  Sadler  were  entitled  to  onefoon 
£2550  stock  and  of  the  dividends. 

In  April  1841  a  release  was  prepared  from  the  instructions  of  Henry  Owen, « 
was  executed  by  one  of  the  parties,  but  was  not  executed  by  him  in  oonsequeni 
his  death.    It  puigported  to  be  a  release  from  one-fourth  of  the  £2550  stock. 

Henry  Owen  died  in  June  1841,  when  the  fund  was  found  "  amalgamated  *  1 
other  stock  of  his  own,  and  made  together  a  sum  of  £6350  3^  per  cents,  whi^ 
stall  standing  in  hia  name.  A  petition  was  presented  in  the  cause,  for  the  purpa 
determining  die  question,  whether  the  £1000  voluntarily  invested  by  Huny  0 
in  his  own  name,  was  afVMted  with  a  trust  in  favour  of  his  daughters? 

Mr.  Femberton  and  Mr.  Josiah  W.  Smith,  for  the  widow  and  personal  lepnM 
tives  of  Henry  Owen,  stated  the  facts  of  the  case.  J 

[227]  Mr.  Kindersley,  Mr.  Stinton,  and  Mr.  C.  Hall,  for  the  daughters  andt 
trustees,  contended  that  the  testator  bad  devoted  the  £1000  to  the  same  tnul 
those  on  which  he  held  the  personal  estate  of  his  mother,  and  that  he  had  < 
sufficient  to  affect  him  with  the  trust,  so  as  to  bind  bis  representatives. 

Mr.  Tinney,  Mr.  O.  Anderdon,  Mr.  Collins,  and  Mr.  Trotter  contended,  tk 
no  legal  interest  in  the  £1000  had  passed  from  the  testator,  and  as  there  had 
no  declaration  of  trust,  this  Court  would  not  assist  volunteers  in  perfeetn 
incomplete  trust.  That  this  fund  must,  therefore,  be  considered  part  of  the  gl 
estate  of  Henty  Owen.  The  following  oases  were  cited ;  Cotteen  v.  MiMsmg  (1 
176),  Antrobua  v.  SmUk  (12  Yes.  39),  fFard  v.  Au^nd  (8  Sim.  571,  C.  P.  O 
146),  GaakOl  v.  Gaskdl  (2  Y.  &  J.  502),  Edwards  v.  Janes  (1  MyL  &  Or.  226),  i 
v.  J^erye  (Cr.  &  Ph..  138),  and  see  DUlon  v.  Coppin  (4  Myl.  &  Cr.  647). 

The  Mabter  of  the  Rolls  [Lord  Langdale]  ordered  the  cause  to  stand 
to  see  if  any  further  evidence  coula  be  produced.  On  a  subsequent  day,  be  bdi 
a  trust  had  been  declared  of  the  £1000  in  favour  of  the  daughters,  and  he  dii 
payment  thereof  accordingly. 


[228]   Streeten  r.  Whttmore.   Feb.  10,  1842. 

The  first  order  of  May  1839  is  not  superseded  by  the  Seventh  and  twelfth  Q 
Orders  of  August  1841,  but  a  party  to  whom  money  or  coets  are  ordered 
paid,  may  stillissue  aJL  fa.  or  elegit. 

By  the  First  Order  of  the  10th  of  May  1839  (Ord.  Can.  138),  every  person  to^ 
mone^  or  costs  have  been  ordered  to  be  paid,  may,  at  the  expiration  of  a  mont^ 
a  Jim  facias  or  elegit  of  the  form  there  stated. 
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By  tJie  lUb  Amended  Order  of  August  1841  {lb.  166),  if  a  party  ordered  to  pay 
iwuy,  &0,,  doea  not  obey  the  cnrder,  die  puty  joviseeuting  it  may  issue  an  attach- 
Dt,  ud  may  afterwards  have  a  sequestratuHi  or  serjeantnat-artna,  &c. 
Bj  the  12th  Order  of  Aiigust  1841  (Ord.  Can.  167)  it  is  ordered,  "  That  every 
or  decree  requiring  an^  party  to  do  an  act  thereby  ordered,  shall  state  the 
or  the  time  after  service  of  the  order  or  decree,  within  which  the  act  is  to  be 
;  and  tlist  upon      copy  of  the  order  or  decree  which  sluUl  be  served  upon  the 
m  nqnired  to  obey  the  same^  there  shall  be  endorsed  a  memorandum  in  the  words 
tto  the  effect  following,  viz : — '  If /you,  the  within-named  A.  B.,  neglect  to  obey  this 
far  [or  decree]  by  the  time  therem  limited,  you  will  be  liable  to  be  arrested  under 
irit  of  attsohment  issued  out  of  the  High  Court  of  Chancery,  or  by  the  serjeant- 
RB  stteadiag  the  same  Court,  and  also  be  liable  to  have  your  estate  sequestrated 
fte  purpose  of  eompeUing  you  to  obey  the  same  order  [or  decree].' " 
ne  Pluntiff,  after  the  latter  General  Orders  came  into  operation,  obtained  an 
ragsinst  a  purchaser  [229]  for  payment  of  £80  costs  within  a  fortsi^ht.  This 
w  vM  served,  and  after  the  lapse  of  a  month  the  Plaintiff  applied  to  hu  Clerk  in 
prt  for  a  writ  of  ^  fa. 

I Clerk  in  Court  conceived  that  tiie  latter  General  Order  superseded  the 
and  that  the  party  prosecuting  an  order  was  not  now  entitled  to  a  Ji.  fa.  or 
aa  the  indorsement  did  not  state  that  the  party  disobeying  the  order  would  be 
to  the  effect  of  those  writs.    He  in  consequence  declined  issuing  the  writ 
/«• 

}Mt.  Bagshawe  stated  these  circumstances  to  the  Court,  and  asked  that  the  writ 

fSsx  Master  of  the  Boxxs  [Lord  Laugdale]  said,  that  the  Plaintiff  was  entitled 
ie  writ  of  Ji.  fa.,  and  stated  bis  opinion  that  the  12th  Order  of  August  1841  waa 
Btended  to  interfere  with  the  1st  Order  of  the  10th  of  May  1839. 

KB]  Gordon  v.  The  Cheltenham  and  Great  Western  Union  Railway 
I  COMPANT.    Fa.  14,  16,  21,  1842. 

k  [S.  C.  2  Bail  Oas.  800.] 

tvay  Act  provided,  that  it  should  not  be  lawful  for  the  railway  company  to 
I  or  establish  any  public  station,  yards,  wharfs,  waiting,  loading,  or  unloading 
pes,  wu«houses,  or  other  buildings  and  conveniences  for  the  depositing,  receiving, 
din^  or  keeping  any  passengers  or  cattle,  or  any  goods,  articles,  matters,  or 
Ml,  npon  the  estate  of  B.  G.  wiUiout  his  consent.  Held,  on  demurrer,  that  the 
n  "  pablio  "  did  not  necessarily  override  the  whole  sentence,  and  that  if  it  did^ 
I  that  from  the  subsequent  clauses,  every  convenience  connected  with  t^e 
vi3r,  must  be  considered  aa  for  the  public  use. 

eboa  between  the  effect  of  acquiescence,  upon  a  motion  for  an  injunction  and 
[a  demurrer.    In  the  former  case  acquiescence  merely  prevents  the  special  pro- 
by  injunclaon,  but  in  the  latter  it  must  be  such  as  to  disentitle  the  Plaintiff 
relief  whatever. 

case  came  before  the  Court  upon  a  general  demurrer  to  the  whole  bill,  and 
ion  for  sn  injunction. 
The  bill  stated,  that  in  1836  a  bill  was  brought  into  the  House  of  Commons 
g  the  Defendants  to  make  their  railway,  which  it  was  proposed  should  pass 
toe  Plain  tiff's  estate,  and  that  the  Plaintiff],  apprehending  annoyance  there- 
ippoied  the  bill. 

lureement  vaa,  however,  come  to  between  the  parties,  by  which  it  was,  among 
tinngs  agreed,  "  that  no  puUic  station  dioula  be  established  on  the  estate 
(  permission." 

I  Act  passed  ;  and  by  the  15th  section,  it  was  enacted  as  follows  : — "That  it 
It  be  lawful  for  the  said  compuiy  to  make  or  establish  any  public  station, 
wbarb,  waiting,  loading,  or  unloading  places,  warehouses,  or  other  buildings 
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And  conTeniences,  for  the  depositing,  reoeivin^,  loading,  or  keeping  any  pusenpoi 
or  cattJe,  or  an^  goods,  artides,  matters,  or  things,  upon  the  estate  of  the  said  Ewot 
Gordon,  bis  heirs  or  Assigns,  or  within  fift^  yaras  of  the  boundaries  thereof,  without 
the  previous  oonseut  in  wriMne  of  the  aaid  Robert  Gordcm,  hit  heirs  or  aoB^gns,  for 
tiiat  purpose  had  and  obtained. 

The  Defendants  bad,  however,  btely  made  a  well  and  tank^  and  built  two  wood 
cottages,  and  an  engine-house  and  (stable  on  the  property,  and  within  the  preecribed 
limits ;  and  they  had  lately  dug  the  foundations  for  and  commenoed  the  erection  of 
a  stone  building  of  a  permanent  character  (and  whioh  was  intended  aa  a  d^nC  for 
coals,  coke,  and  ashes)  on  part  of  the  land. 

The  bill  alleged,  that  the  trains  stopped  at  the  point  in  question  for  the  mnpoM 
of  changing  the  engines ;  and  after  stating  the  inconveniences  resulting  to  die  Plauitif 
»nd  his  family,  it  prayed  an  injunction  to  re-[281]-strain  the  Defendants  from  miaM 
the  said  engine-house,  cottages,  and  other  buildings  so  erected  as  aforesaid,  or  any  m. 
them,  for  depositing,  receinng,  loading,  or  keeping  any  passengers  or  oattie.  or  uf 
^oods,  wginea,  or  other  articles,  matters,  or  things,  and  from  ocwtinuine  the  ereetioB 
of  ^e  buudings,  so  commenced,  and  from  making,  erecting  <nr  estabUsninK  upon  A* 
Plaintiff's  lands,  or  within  fifty  yards  of  the  boundaries  thereof,  any  pubBe  atatioi|j 
yards,  wharfs,  waiting,  loading  or  unloading  places,  warehouses,  or  oUur  baUdii^l 
and  conTenienoes,  for  the  depositing,  receiving,  loading,  or  keeping  any  pawengefsotl 
cattle,  or  any  goods,  articles,  matters,  or  things.  | 

To  this  bill  the  Defendants  filed  a  general  demurrer,  which  now  came  <»  for 
argument,  together  with  an  application  on  behalf  of  the  Plaintiff  for  an  injonction. 

Mr.  Or,  Turner  and  Mr.  W.  P.  Wood,  in  support  of  the  demurrer,  and  in  o|qweitaaH 
to  the  motion  for  an  injunction,  contended  that  the  Defendants  had  not  acted  iBj 
eontoivention  of  the  Act,  and  that  they  had  a  right  to  have  a  depot  for  their  engnn 
and  for  such  things  as  were  necessary  for  the  purpose  of  oonveniently  using  tM^ 
railroad.  j 

On  the  construction  of  the  Act  of  Parliament  they  contended  that  the  wai4i 
**  public  "  in  the  16^  section  applied  to  every  term  in  the  clause,  and  did  not  pn^b^ 
the  deposit  of  goods  for  the  pnvate  use  of  the  company,  but  merely  "goods,  utiela^  i 
&c,  as  carriers  for  the  public.  That  the  agreement  set  out  in  the  rail  shewed  tlnft] 
the  intention  of  the  parties  was  merely  to  prevent  a  "public  station."  In  the  Etoa] 
case  it  was  held  that  a  prohibition  against  forming  a  station  did  not  prevent  tha' 
railway  company  from  taking  up  and  setting  down  passengers.  I 

[232]  The  Plaintiff,  they  said,  had  acquiesced  in  such  a  way  as  to  diaentitle  him  COe 
relief.  This  Court  wilt  only  interfere  by  injunction  to  prevent  an  irreparable  injuif 
&nd  not  in  a  case  where  the  thine  is  completed.    Deere  v.  Guest  (1  MyL  St  Or,  516). 

Mr.  Pemberton,  Mr.  Kindersle^,  and  Mr.  Goldsmid,  eofdrb..  "Bj  the  15th  eeedoi 
the  railway  company  are  prohibited  middng  "any  public  station,  &C;.,  or  othfl 
buildings  and  conveniences  for  the  depositing  receiving  loadinj^  or  keefnng 
passengers  or  cattl^  or  an^  goods,  utiofes,  matters,  or  things  U{>on  the  estate  m  M 
Flaintuf  without  his  merious  consent  in  writing."  By  erecting  the  boilding  ii 
<juestion,  and  by  the  deposit  of  the  engines,  &c.,  the  Defendants  have  acted  contniy 
to  the  terms  of  the  Act.  The  word  "  public "  does  not  apply  to  all  the  eztveanew. 
used  in  this  section,  but  if  it  did,  then,  by  the  terms  of  the  Act,  the  public  davo  tti^ 
right  of  udng  every  conveuience  belonging  to  the  company.  By  the  interprel 
clause  (sect.  2),  it  is  enacted  that  where  the  word  "  railway  "  shall  be  used,  die 
shall  be  understood  to  include  the  branch  railways,  yards,  stations,  wharfs^  uid 
works  thereby  authorised  to  be  made,  and  by  a  subsequent  section  (aei^  163)  ft 
enacted  "  that  all  persons  shall  have  free  liberty  to  pass  along  and  upon,  and  to  i 
and  employ  the  said  railway,  with  carriages  properly  constructed  as  by  the  Act 
directed  upon  payment  onlv  of  such  rates  ana  tolls  as  shall  be  demanded  the  tdn 
eompany,  not  exceeding  tne  respective  rates  or  tolls  by  the  Act  andumaed.*  ^ 
therefore,  the  company  make  this  station  for  tiieir  own  aoeommodatioa,  1^ 
have  a  right  to  use  it 

[233]  As  to  acquiescence,  the  Plaintiff  has  been  lulled  by  the  repreeentatioBi 
the  officers  of  the  Defendants.    He  protested  all  alon^  and  being  naturally  da ' 
of  avoiding  coming  to  this  Cour^  he  took  no  l^pd  proceedings  until  his  ng^tt 
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jjj^ated;  this  first  happened  on  the  30th  <rf'Deoember,  vhen  the  Defendante  elaimed 

the  right  to  make  this  erection. 
I  iequiMcaice  upon  ao  application  for  an  injunction,  is  different  from  acquiescence 
Ud  demurrer.    La  the  one  case,  it  merely  disentitles  the  Plaintiff  to  the  protection 
r h  Court  by  special  injunotioD,  but  in  the  latter  case,  it  must  amount  to  such  a 
tnr  of  his  rights  as  to  destroy  the  right  altogether. 

Tbs  Hasteb  of  the  Rolls  (upon  the  argument  of  the  demurrer)  said,  several 
ndi  have  been  stated  in  support  of  the  demurrer,  but  the  only  one,  which,  upon 
idemnrrer,  it  is  at  all  neeessary  to  oonsider,  is  the  construction  tiie  Act  of 
EuMnt 

Ihe  aigument « to  ac^nieBeenee  no  donbt^  very  important  upon  the  oonsidera- 
loT  the  motion  for  ui  injunction.  A  short  acquieseence  may  properly  induce  the 
It  not  to  interfere  *x  pa/He.  A  longer  acquiescence  nwy,  uuder  the  circumstances, 
V  Krious  doubt  upon  the  right  of  the  Plaintiff,  and  induce  the  Court  not  to 
fen  by  any  interlocutory  order,  even  when  applied  for  on  notice.  But  when 
■Ren«e  is  used  as  an  aignment  in  support  of  a  demurrer,  there  must,  to  make 
idaVe,  be  such  an  acqniescence  as  whmly  to  disentitle  the  Plaintiff  to  any  relief. 
M  assume  that  the  Plaintiff  originally  had  a  right,  but  that  he  has  altogether 
ired  himself  of  it,  by  his  acquiescence.  There  is  clearly  no  such  acquiescence  in 
me.  The  Plaint  seems  to  [234]  have  objected  all  along  to  the  proceedings  of 
iDefendante,  and  the  answers  of  the  Defendants'  ofSoers  seem  to  have  been  such, 
have  IoUImI  him  until  the  30th  of  December,  when,  for  the  first  time,  they 
1,  onder  0ie  Act  tA  Parliament  a  right  to  do  the  aete  here  complained  of. 
tfa0  dbmnrrer,  the  only  qaestion  is  as  to  the  constraotioo  of  the  Act  of  Parlia- 
and  which  I  ^ink  one  of  very  considerable  doubts  and  not  very  oleu:  either 
The  inclination  of  my  opinion  is  in  favour  of  the  Plaintiff,  but  I  must  defer 
iniog  the  question,  until  I  hare  heard  the  motion  for  an  injunction, 
motion  for  the  injunction  was  then  discossed,  but  it  is  not  neeessary  to  repeat 
imenta. 

16.  Thx  Master  of  thb  Rolls  [Lord  Langdale].  In  this  cause,  the  Plaintiff 
'  in  alleges,  that  the  Defendants,  the  Cheltenham  and  Great  Western  Union 
Company,  have  committed  a  violation  of  his  rights  under  the  Act  of  Parliament 
It  the  company  is  eonstituted.  He  has  filed  this  bill,  stating  the  Act  of  Parlia- 
iAxt  etmtraot  which  gave  rise  to  the  provisions  in  that  Act  which  relate  to  him, 
»  acts  which  he  alleges  to  be  a  violation  of  bis  rights,  and  he  has  prapred  for 
netion  to  resteain  the  company  from  eonunittinte  those  acts.  A  motion  is  made 
>Ptaintiff  for  an  injunction,  and  the  Defendants  nave  put  in  a  ^neral  demurrer, 
^  that  the  Plaintiff  is  entitled  to  any  equity,  or  that  he  is  entitled  to  the 
DBtaon  of  this  Court  for  his  protection.    With  regard  to  the  demurrer,  the 
eat  has  principally  turned  upon  the  words  of  the  Act  of  Parliament,  and 
ifau-Iy  upon  the  single  word  "public,"  which,  in  [236]  the  fifteenth  section,  is 
to  have  a  particular  metuiing,  and  is  alleged  to  extend  to  every  word  which  is 
wd  in  the  clause.    The  clause  is  as  follows.    [His  Lordship  stated  it] 
r  it  appears  that  upon  the  line  of  railway  which  constituted  a  portion  of  Mr. 
I's  estate,  the  Defendants  have  erected  a  wooden  building,  which  they  call  an 
hotue,  for  the  deposit  and  planng  of  engines  to  be  used  on  the  railway.  In 
Biding  they  have  made  a  forge,  ana  have  there  provided  the  necessarr  means 
tting  enginea,  eo  that  it  is  made  a  place  for  the  deposit  of  engines,  and  for  the 
'  engines  to  be  used  on  the  railway.   Besides  that,  they  have  erected  a  stable 
cottages,  and  have  made  a  tank  of  water  at  a  short  distance.    Mr.  (Gordon 
that  £eae  are  conveniences  for  the  deposit  of  goods,  articles,  matters,  and 
and  that  tfaey  are  contrary  to  the  intention  of  the  clause. 
Defendants  on  the  other  hand,  say  that  tbe  word  "  public  "  has  reference  to 
nrd  in  the  clause — Uiat  it  means  a  place,  a  building,  a  convenience,  to  which 
constituting  a  portion  of  the  public  has  a  right  directly  to  resort :  that 
place  which  is  made  for  the  deposit  of  engines  is  not  directly  for  the  use  of 
s: — that  no  person,  as  part  of  the  public,  has  a  right  to  resort  to  this  engine- 
rhas  a  li^t  to  go  into  it,  but  that  it  is  meant  and  placed  there,  for  wlwt  ia 
private  use  of  the  company,  bx  kee^ang  tiiose  things  which  are  necessary 
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for  presenring  the  railway,  and  for  keeping  it  up  for  the  use  id  the  public.  Nov^ 
undoubtedly,  is  very  raaoh  to  be  wished  that  clauses  in  Acts  of  Paiiiament  «■ 
expressed  with  more  precision  than  they  often  are.    This  beine  a  case  of  demiufl 
it  oueht  not  to  be  [236]  allowed  if  there  is  any  relief  to  be  haa  upon  the  bill,  an 
ooula  not  hold  that  there  was  no  relief  to  be  had  upon  the  bill,  unless  I  catm 
adopted  the  construction  contended  for  by  the  Defendants.    Upon  reading  I 
clause,  and  reading  it  with  reference  to  all  the  other  clauses  in  which  there  are  an 
ocpressibns  used,  1  cannot  satisfy  myself  that  the  word  "public "  is  to  be  sppM 
every  part  of  tUs  clause,  or  if  it  were  so  applied,  that  I  could  attribute  to  it  i 
meaning  contended  for  by  the  Defendants.    The  words  "c<HiTeniencei  fn  ' 
depositing,  receiving,  loading,  or  keeping  any  passengera,  or  catiie,  or  my  » 
articles,  matters,  or  things,"  do  not  appear  to  me,  io  the  ooDBtruotioD  of  this  m 
to  be  necessarily  governed  or  affected  by  the  word  "  ^blic."   That  it  is  ambigi 
I  think  must  be  admitted.   It  is  not  very  easy  to  give  a  oleu*  and  dranooata 
reason  one  way  or  the  other,  but  looking  to  the  sentence  and  giving  it  the 
construction  I  can,  I  eo  to  this  extent — that  I  am  not  satisfied  that  the  word  "pd 
does  extend  to  alt  the  words  here ;  and  still  less  am  I  satisfied,  if  it  does  eXi 
to  everything  here,  that  it  is  therefore  to  be  considered  as  exclusively  applicaU 
those  conveniences  used  by  the  company,  in  the  discharge  of  what  may  be  called 
public  duty  they  have  undertaken.    By  public,  I  presume  the  Defendants  mesi 
more  than  their  customers,  or  any  persons  among  the  public  who  ma^  choose  to  ■ 
use  of  this  railway.   In  that  smse,  no  doubt,  the  public  hare  a  right  to  have 
road  kept  in  proper  repair,  they  have  a  right  to  have  engines  duly  appointed: 
kept  in  proper  repair  for  the  purpose  of  a  convenient  traffic  for  the  paUw. 

Now  why  may  not  the  word  "public"  be  properly  extended  to  all  nwsh  buiki 
conveniences,  matters,  and  things  as  are  used  by  the  company,  for  preparing,  keci 
and  repairing  those  machines  and  things  which  [237]  are  necessary  to  keep  the! 
and  the  machinery  on  the  road,  in  a  proper  state  for  the  use  of  the  puUi 
apprehend  there  is  nothing  they  have  or  have  a  right  to  have,  which  is  not  Utqi 
the  public  use,  and  that  there  is  nothing  there  for  private  use.    The  use  they  i 
of  the  erection  is  to  repair  and  keep  in  order  those  tnings  which  are  necessaiy  H 
use  of  the  public,  and  I  apprehend  such  is  t^e  common  purport  ci  the  vord  "  po 
in  a  great  variety  of  occasions,  which  may  easily  su^jest  themselves  to  the  mi 
any  man  who  gives  his  attention  to  the  subject.    Thinking,  therefore,  that  n 
tiie  word  public  necessarily  extends  to  all  parts  of  this  sentence,  and  if  it  did,  I 
does  not  admit  of  the  construction  contended  for  by  the  IMendaDtB,  I  oaniM 
that  the  Plaintiff  is  not  entitled  to  the  {ffotection  of  this  Court ;  and  for  timt  r 
and  without  going  further  into  the  matter,  I  must  overrule  the  demurrer. 

Then  comes  the  question  as  to  the  injunction.  The  motion  is  to  reetru 
Defendants  from  using  the  buildings  they  have  already  erected,  and  from  en 
other  buildings.  Various  objections  have  been  made  to  it ;  the  first  objection 
same  as  that  used  on  the  argument  of  the  demurrer,  viz.,  the  construction  of  d 
of  Parliament.  Admitting  that  the  construction  is  open  to  some  doubt,  pent 
considerable  doubt,  I  have  already  expressed  my  opinion  on  this  point. 

The  next  objection  is,  that  this  gentleman  has  acquiesced  so  lon^  that  ha 
entitled  to  the  protection  of  the  Court.   I  csnnot  hem  beiajg  surprised  at  tte 
verance  witA  which  that  argument  has  been  urged.   J  am  ot  opinion  that  tibei 
auoh  acquiescence  as  to  deprive  the  Plaintiff  of  the  wotecti<»  m  the  Court  1 
knew  of  what  was  going  on,  seems  to  me  to  be  [238]  beyond  all  doubt.    I  tU 
knowledge  of  his  agent  must  be  considered  as  his  knowledge ;  but  at  every  pfll 
the  work  from  its  very  commencement,  it  appears  to  me  perfectly  clear  H 
objecting  to  the  proceedings.    The  application  be  made  to  the  directors  wan 
nature  of  an  objection ;  the  conversation  he  had  with  Mr.  Brunei  was  in  t^u 
of  objection ;  and  in  fact  it  must  be  assumed,  I  think,  that  if  there  had  been  'wA 
which  the  company  thought  to  be  acquiescence,  I  should  have  heard  of  it  in  a 
fereut  form  from  that  in  which  it  is  suggested  to  me  ;  I  should  have  had  it  in  en 
Then  it  is  said  there  was  delay  in  filing  the  bill.    Was  that  a  delay  which  m 
Defendants  any  right,  or  deprived  the  Plaintiff  of  any  1   He  saw  sometbing^  3 
which  he  objected  to,  whi<di  he  considered  to  be  a  violation  of  his  rights  i3 
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^ajPirlitmeot  He  was  told  in  the  month  of  September,  that  it  was  a  temporary 
peaao  only.  Would  it  then  have  been  correct  on  his  part,  or  tight  in  him  immedi- 
1^  to  hare  commenced  litigation  on  the  subject  t  or  rather,  was  it  not  a  proof  of 
iBodendoo,  and  desire  to  accommodate  the  company,  when  he  acquiesced  in  what 
m  led  to  consider  a  mere  temporuy  vic^tion  of  his  riehts,  in  the  expectation 
lUmnld  only  last  for  a  short  time  1  The  first  time,  as  tar  as  I  can  understand 
I  tfafl  endeoce,  that  the  company  claimed  a  right  under  the  Act  of  Parliament  to 
tka  aeb^  was  by  a  letter  on  the  30tfa  of  December,  and  in  a  month  from  that 
vAeFIiiDtiff  filed  his  bill.  I  cannot  imagine  how  it  is  supposed  that  this  is  to 
Kundered  such  an  acquiescence  as  to  deprive  him  of  all  rieht  whatever,  or  to  give 
Defendsnts  any  right  they  would  not  have  had,  if  such  acquiescence  had  not 
I  plsc&  Tbepr  have  not  given  evidence  to  shew  that  they  nave  incurred  any 
m  on  the  faith  of  the  PiaintifTs  acquiescence,  and  I  am  of  opinion,  therefore, 

Ethat  there  is  no  acquiescence  to  deprive  the  Plaintiff  of  any  right  to  which  he 
titled. 
B  next  point  for  consideration  does  certainly  appear  to  me  to  be  a  very  material 
tint  is,  what  are  the  inconveniences  to  which  the  parties  would  be  subject  by 
gnitiDg  of  an  injunotioa'?  It  is,  to  a  certain  extent,  discretionary  with  the 
It  wbether  it  will,  on  interlocutory  application,  gnmt  this  extnordinary  remedy ; 
widi  regard  to  that»  the  length  of  time  that  has  elapsed  is  not  immaterial.  The 
irawiiGes  to  which  the  company  may  be  subject,  are,  I  must  say,  looking  at 
leffidsTits,  stated  in  a  manner  which  is  extremely  unsatisfactory.  It  has  been 
id  rtremionsly,  that  if  this  injunction  be  granted,  the  consequence  will  be,  that 
be  of  railway  cannot  be  safely  used  : — that  the  safety  of  the  persons  who  may 
i  «i  it  will  be  endangered ;  and  that  by  stopping  the  traffic  on  other  parts  of  the 
If,  Ijie  public  will  be  greatly  inconvenien(»d.  On  this  point  I  wish  to  state, 
if  I  felt  satisfied  that  there  was  that  great  inconvenience,  then  looking  on  the 
rhand  to  the  nature  of  the  inconvenience  suffered  by  Mr.  Gordon  and  his 
■peas  to  accommodate,  and  the  amount  of  incODvenience  on  the  other  side 
OD^y  urged  in  argument,  but  in  evidence  so  weakly  supported,  I  ought  rather 
■tarn  from  granting  this  injunction  until  this  matter  hiui  been  further  investi- 

m)  this  brings  me  to  the  last  point  in  this  case,  which  is,  whether  there  ouffht  to 
f  prooeedins  at  law,  either  before  the  injunction  is  granted,  or  directed  as  a 
lim  on  which  the  injunction  is  granted.    The  Court  has  regard  to  the  circum- 
P  q{  each  case.    Sometimes  it  finds  it  most  conducive  to  the  justice  of  the  case 
pt  the  injunction  at  once,  [2401  putting  the  party  who  has  obtained  it  on  terms 
mg  SD  action  to  support  his  rignt  which  has  appeared  to  a  Court  of  Equity  so 

■  that  it  has  acted  on  it,  though,  at  the  same  time,  it  wished  to  have  it  corro- 
pd  by  the  decision  of  a  Court  of  law ;  sometimes  from  the  great  inconvenience, 
It  other  times  from  the  extreme  doubt,  it  has  considered  it  would  be  besty  on 
tule,  that  the  injunction  should  be  suspended  till  the  right  at  law  has  been 
liMd.  These  are  courses  which  the  Court  takes,  but  I  have  some  littie  doubt 
Br  I  am  now  in  possisssion  of  all  the  evidence  that  is  material  for  t^e  purpose 
VBiioiog  this  ease.   At  any  rate  before  I  decide  that  point,  which  is  tne  only 
t^ink  lought  carefully  to  read  the  cases  decided  by  Lord  Cottenham.    I  do 
Bk  that  I  snail  be  doing  any  injury  to  the  Plaintiff  if  I  suspend  this  for  a  few 
I  ihsU  reserve  my  judgment,  and  give  it  on  Monday  morning.    At  the  same 
think  I  shall  not  be  doing  any  wrong  by  allowing  the  Defendants  to  inform 
■th  more  accurately  than  they  have  done,  what  would  be  the  consequences  of 
g  this  by  injunction. 

31.  The  Master  of  the  Rolls  said  that  he  had  read  the  affidavits,  which 
that  there  were  inconveniences  on  both  sides,  but  that  in  this,  as  in  all  other 
I  iajonction,  to  prevent  the  use  of  works  devoted  to  the  public,  it  became 
tf  to  consider  on  which  side  the  inconvenience  would  press  most,  until  the 
B  determination  of  the  question  in  the  cause,  either  by  means  of  an 
thwm  by  ourying  the  case  to  the  House  of  Lords.  That  he  had  looked 
^  tc  find  if  there  was  any  prospect  oi  a  limit  in  time,  in  r^;ard  to  the  inoon- 

■  eonplained  of  by  the  Plaintiff,  but  he  could  find  none,  and  this  seemed  to 
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him  to  be  the  [SUIstrongest  point  u;ain8t  the  Defendants,  and  on.the  whola  hen 
of  opini^Hi  that  ther Uuntuf  was  entitwd  to  an  injuziotion. 

By  arrangement  between  the  parties,  the  operation  of  the  injunction  vat  i 
pended  for  a  Umited  period,  the  Defendants  undertaking  to  appeal  f n»a  the  dodaoft 


[941]   OltlFFiTHS  V.  EVAK.   ifonft  19,  23,  1842. 
[S.  C.  11 1..  J.  CJh.  219.] 

A.  devised  to  B.  an  estate  during  the  life  of  herself  and  her  husband,  and  i 
their  deceases  to  the  lawful  issue  of  B,'8  body  for  ever.  Held,  that  R  tool 
estate  tail.  < 

A.  devised  to  B.  in  tail,  and  for  want  of  issue  of  her  body  "  he  empowered 
authorized  "  her  to  settle  and  dispose  of  the  estate  to  such  persons  as  she  tho 
fit  by  her  will,  "confiding"  in  her  not  to  alienate  or  transfer  the  estate fm 
"  nearest  family."  B.  appointed  to  her  husband  for  life,  with  remainden  | 
Held,  that  B.  had  a  power  of  appointing  to  the  "  nearest  &mily  "  only,  that  im 
family  most  be  construed  "  heir,"  and  that  consequently  the  appoinbnent  ti 
husband  was  void. 

The  testator  in  this  cause,  by  his  will  dated  in  1786,  devised  two  freehold  ei 
of  which,  subject  to  a  mortgage,  he  was  seised,  unto  his  eldest  daughter  Mary 
the  wife  of  Stephen  Evan,  to  hold  to  her,  in  terms  expressed  as  follows :  i.e., "  k 
duriog  the  term  of  her  natural  life  and  the  life  of  her  husband  Stephen  Evai 
from  and  after  their  several  deceases,  to  the  use  and  behoof  of  the  lawful  issue  4 
body  of  the  said  Mary  Evan  for  ever ;  and  for  want  of  such  issue,  I  do  hereby  m 
and  authorize  her  my  said  daughter  Mary  Evan  to  settle  and  dispose  of  mj 
estate,  to  such  person  or  persons  as  she  shall  [2^]  think  fit,  in  and  by  one  insm 
in  writing,  being  her  last  will  and  testament  legally  executed  and  attested  lir 
credible  witnesses  cmfidinff  in  her  my  said  daughter,  that  she  will  not,  by  w 
instrument,  alienate  or  transfer  my  said  estate  from  my  neanst  family ;  M 
nevertheless,  and  I  do  hereby  charge  my  said  estate  to  the  payment  of  tAie  ma 
already  contracted  and  entered  on  by  one  David  William." 

The  testator  then  charged  the  estates  with  certain  sums  for  his  three  ya 
daughters,  and  proceeded  in  the  following  terms : — **  And  I  do  further  recM 
my  said  three  daughters,  Rachael,  Hannah  and  Hesther,  to  the  tender  cu 
protection  of  my  said  daughter  and  devisee  Mary  Evan,  fatherly  advising 
make  every  further  and  additional  provision  for  them  in  her  power,  as  far 
circumstances  will  aflTord,  on  account  that  I  have  made  this  distinction,  and  pat 
her  to  a  higher  station  in  the  enjoyment  of  my  both  real  and  perstmal  estate."  I 

After  the  testator's  death  Stephen  Evui  paid  off  tiie  ntortgage,  and  got  a  eii 
ance  to  a  trustee.  j 

Mary  Evan  made  her  will  in  1814,  and  thereby  she  devised  the  estate  in  q<B 
and  all  other  her  real  estate  to  her  husbuid  for  life,  with  remainder  to  DaviS 
(his  son  by  a  former  marriage,  who  was  the  ^eat-nephew  of  the  testator,  bcfl 
grandson  of  the  testator's  sister),  to  hold  to  him  and  his  lawful  issue  for  ever,S 
t  Mary  Evan  died  in  1823,  without  having  had  issue,  and  without  having  M 
a  recovery,  and  her  husband  entered  into  possession.  ■ 

[243]  Stephen  Evan  died  in  1838,  and  David  Evan,  the  sole  Defendant,  M 
into  possession.  ■ 

The  bill  was  filed  by  the  co-heirs  of  the  testator,  being  the  testator's  ^ 
daughter,  and  the  children  and  a  grandchild  of  the  other  two  dai^hters,  wM 
dead,  against  David  Evan.    It  prayed  that  the  Defendant  might  \et  the 


(1)  Note. — ^The  case  came  before  the  Lord  Chancellor,  on  appeal,  in 
1842,  who  directed  the  opinion  <A  a  Court  oi  law  to  be  obtained  as  to  the  « 
tion  of  the  Ax^  of  Parliament. 
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ito  peaceable  possession  of  the  property,  and  deliver  up  the  title-deeds,  and  for  an 
leoouDt  of  the  rents,  &o.,  from  the  death  of  Maiy  Evan,  and  that  what  might  be 
oood  due  might  be  set  off  a^inst  the  Defendant's  lien,  &o. 

Mr.  PemMrtOD  and  Mr.  Jenkins,  for  the  Plainti£b.  The  gift  is  to  Mary  Eran  for 
he  i<»Dt  lives  of  herself  and  her  busb&Dd,  with  remainder  to  her  lawful  issue ;  conse- 
iventlj,  under  the  rule  in  Shelley's  case  the  estate  to  herself  and  that  to  hw  issue 
otleeeed,  and  on  the  whole  she  took  an  estate  tail  in  the  [nroperty,  and  this  she  has 
■nr  baned.  Ihugliu  v.  Congreve  (1  Bear.  59). 

The  power  either  enabled  her  to  appoint  to  the  testator^s  "  nearest  relations " 
laob,  or  Uie  word  "  coDfiding  "  .created  an  imperatire  trust  on  her  not  to  "  alienate  or 
niH{ar''^e  estate  from  the  testator's  "nearest  relations."  In  the  former  case  she 
M  not  executed  t^e  power,  and  t^e  property  passes,  in  default  of  appointment,  to 
h  testator's  heir.  In  the  latter  case  there  is  a  trust  for  the  heirs  as  "nearest 
ulatioiiB,"  KniglU  v.  Knighi  (3  Beav.  148),  for  the  word  "family,"  when  applied  to 
ad  estate,  means  the  heir.  Wri^  v.  AOe^  (17  Ves.  266,  19  Yes.  299,  Torn.  & 
hw.  143,  and  a.  Coop.  111). 

[244]  Mr.  Kindersley  and  Mr.  Evans,  for  the  Defendant,  contended,  that  the 
itate  derised  to  the  issue,  and  the  estate  pwr  autre  vie,  did  not  coalesce.  "  Assise  per 
lodingtoi,  qne  n  home  done  terre  al  A.  B.  pur  terme  dauber  rye,  le  remaynder  al 
lira  de  son  corps  engendres,  oncore  il  nad  que  a  terme  dauter  vye,  durant  le  vye 
Hty  que  vje,  tamen  dioitur  quod  non  est  lex"  (Brooke's  Abr.  Estates,  296);  and 
lat  lury  Evan  had,  therefore,  an  estate  for  her  own  and  her  husband's  life,  and  a 
mr  d  daviring  to  her  husbaiid  for  life. 

Secondly,  that  the  power  limited  to  her,  was  to  "  dispose  "  of  the  estate  "  to  such 
mm  as  she  should  think  fit,"  which  was  a  general  power,  and  that  she  had  executed 
tW  her  will,  in  favour  of  her  husband  and  the  Defendant. 

Thirdly,  that  the  expression  "  nearest  family  "  rendered  the  trust,  if  any,  void  for 
Dcertainty,  Doe  v.  Joinville  {3  East,  172),  ffarland  v.  Trigg  (1  Bro.  C.  C.  142) :  that 
te  Tords  "  empower  and  authorize  "  were  not  sufficient  to  create  a  trust,  and  being 
^orized  to  "  settle "  the  estate,  she  had  the  power  of  giving  a  life-estate  to  her 
tebaud. 

They  also  cited  Fearne's  Gout.  Rem.  342,  345,  and  1  Bop.  Husb.  &  W.  10,  357. 

Tn  BfASTER  OF  THE  RoLLS  [Lord  Langdale]  held,  that  Mary  Evan  took  an  estate 
A,  with  a  power  of  appointing  to  the  testator's  "  nearest  relations,"  which  exinression 
ti,  in  this  case,  equivalent  to  heir.  That  the  appointment  waa  in  equity  void,  and 
kst  tiie  Haintiffs  were  therefore  entitled  as  from  the  death  of  Mary  Evan.  An 
k^uity  [246j  was  directed  of  what  was  due  on  the  mortgage,  on  account  of  the 
noeipal  and  interest,  and  on  the  otker  hand,  the  usual  account  of  the  rents  as  against 
■Kfftoagee  in  possession  was  ordered ;  and  upon  payment  of  the  balance,  a  convey- 
Me  ofthe  estate  was  directed  to  be  made.   Ko  costs  were  given  on  either  side. 

[246]  Glenoall  v.  Babnabd.  Manh  23, 1842. 

krt  of  a  residuary  estate,  settled  on  one  for  life,  with  remainder  to  her  issue,  con- 
■itted  of  life  annuities  and  poh'oies  on  the  lives  for  securing  the  principal  money. 

'  lite  Court  seeing  it  for  the  benefit  of  aU  puties,  refrained  from  ordering  a  sale,  but 
direeted  the  policies  to  be  kept  up^  so  as  to  secure  the  principal,  and  that  the  surplus 
•anm^  shoold  be  paid  to  the  t&asat  for  life. 

This  was  a  suit  for  the  administration  of  the  estate  of  Mr.  Mellish.  It  appeared 
kst,  on  the  marriage  of  one  of  his  daughters,  he  had  settled  considerable  property, 
td  had  given  a  me-estate  therein  to  me  husband.  (1  Keen,  769,  where  tne  estate 
IT  life  to  the  husband  seems  omitted  ;  see  p.  771.)  The  husbuid  had  parted  with  his 
Me  life  interest  by  charging  annuities  thereon. 

The  testator  bought  up  the  annuities,  and  kept  up  policies  on  the  husband's  life, 
dweby  the  principal  money  was  secured.  The  annuities  and  policies  formed  part  of 
be  testator's  estate,  whi(^  he  had  by  his  will  settled  on  his  oanghters  and  on  their 
M  in  remainder. 
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The  trustees,  under  the  circumstuices,  were  oi  opinion  that  it  would  bs 
beneficial  to  all  parties  to  retain  the  aanuitiei  and  keep  up  the  polidM,  dun  Iqi 
and  invest  the  produce. 

Mr.  Pemberton  admitted,  that  the  strict  rule  would  be  to  sell  the  unailM 
policies,  and  after  investing  the  produce,  to  pay  the  dividends  to  the  teoanta  ^ 
life,  but  argued  that,  as  those  securities  would  realise  much  less  than  wi 
ultimately  seeured  by  the  poUoiea,  it  wonld  be  for  the  beuefit  boUi  U  Uw 
life  and  those  in  remainder,  ^t  tiiey  ilioukl  be  retained,  and  that  the  amonnt 
annuities,  after  payment  of  the  premiums^  should  be  paid  to  the  tenants  for  Kfa  j 

The  will,  he  said,  contained  a  discretionary  clause,  enabling  the  trustees  to 
they  deemed  advisable. 

Mr.  Kindersley,  Mr.  Baoon,  Mr.  Teed,  and  Mr.  Koe,  for  different  parties. 

The  Master  of  the  Roli^  [Lord  Langdale]  said,  that  under  the  circu 
he  thought  the  arrangement  beneficial,  care  bein^  takeo  to  keep  up  the  polieia^ 
that  the  decree  mast  be  prefaced  with  a  declaration,  that  this  eonrse  appeared  I 
Court  beneficial  for  all  parties. 

[216] ,  BoBiNSON  V.  Woodl   JfanA  34,  1842. 

An  estate  was  devised  to  A.,  subject  to  a  charge  of  X5000  payable  to  the  exeM 
In  a  suit  to  which  A.  was  a  party,  the  estate  was  sold,  and  all  proper  psrtits 
ordered  to  join  in  the  conveyanoe.  A.,  reusing  to  execute  the  deed,  wwdei 
a  trustee  for  the  purchaser,  under  the  1  W.  4,  c.  60,  and  another  person  wastt 

to  convey  in  his  stead.  ' 
The  petition  for  the  above  purpose  was  presented  by  a  Defendant  in  his  chaiael^ 
purchaser,  the  Court  refused  to  give  costs. 

This  was  a  petition  under  the  Trustee  Act,  1  W.  4,  c  60. 

The  facts  of  the  case  were  these : — The  testator  in  this  cause  devised  an 
Thomas  Wood,  subject  and  chargeable  with  the  payment  of  £5000  to  Uie 
of  his  will.    On  the  9th  of  June  1840,  an  [2171  order  was  made  that  the  estate 
be  sold  with  the  approbation  of  the  Master,  wherein  all  proper  parties  were  to 
the  Master  should  direct   Pursuant  to  the  order,  ^e  estate  was  sold  to  ' 
Wood.   He  was  reported  such  purchaser  by  the  Master,  the  report  was 
Richard  Wood  paid  his  purchase-money  into  Court ;  it  was  tiiereupon  ordered 
proper  parties  should  join  in  the  conveyance.    The  Master  settled  the  draft 
conveyance,  and  the  engrossment  was  tendered  to  Thomas  Wood,  a  Defendant 
suit,  for  his  execution,  but  he  would  not  execute  it.   He  happened  to  be  in  « 
on  another  matter. 

A  petition  was  now  presented  by  Richard  Wood,  under  the  1  W.  4,  c  I 
eighth  section  of  which  provides,  in  effect,  that  where  a  trustee  ne^ects  or  refi 
convey  the  tnist  estate,  twenty-eight  days  after  tender  of  a  proper  conveyan 
Court  of  Chancery  may  direct  any  o^er  person  to  convey  for  him. 

The  petition  prayed  that  Thomas  Wood  might  be  dedared  a  trustee 
Petitioner  within  the  Act,  and  that  a  proper  person  might  be  appointed  to  eoa 
estate  to  the  Petitioner,  and  execute  uie  engrossment  approved  of  tha  Mail 
that  the  Respondent,  Iliomas  Wood,  might  pay  the  costs  of  the  petition. 

Mr.  Pemberton  and  Mr.  Faber,  in  support  of  the  petition,  contended,  d 
case  came  within  the  Act.  They  cited  Warbwrlon  v.  Veutg^an  (4  Y.  Sc.  Col 
Prendergast  v.  Eyre  (1  LI.  &  Go.  11). 

That  even  if  the  Respondent  bad  an  interest  in  the  estate,  still  the 
section  relieved  the  case  from  [248]  any  difiiculty  on  that  ground.    They  i 
the  coats  of  the  petition  rendered  necessary  by  the  Respondent's  refusal  to 
an  act  already  ordered  by  the  Court,  and  cited  Manners  v.  Charlesworth  (Ji 
Sugden's  Acts,  156,  note  a.),  and  Jones  v.  Lewis  (1  Cox,  199). 

Thomas  Wood,  in  person,  opposed  the  prayer  of  the  petition.  I 

The  Masher  of  thb  Rolls  [Ixnd  LangdaJe].  There  are  two  modes  <rf  proa 
which  may  be  adopted  in  a  case  of  this  kind,  one  is  to  charge  the  party  widi  tm 
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,  and  if  after  the  expiration  of  two  months  he  still  refuses  or  neglects,  in  that 
f  one  Act  of  Parliament  provides  the  means  whereby  the  purchaser  may  obtain  the 
|e  iar  which  he  has  paid  the  purchase-money  (11  G.  4  &  1  W,  4,  c.  36,  s.  15, 
jlJi).  This  application  is  not,  faoweTer,  made  in  that  way,  by  charging  the  party 
]  eootempt,  but  it  is  made,  under  the  other  Act  of  the  1  W.  4,  c.  60,  by  the 
tr,  woo  is  a  Co-defendant.    He  says,  "I  have  purchased  and  znid  the 
hmcney  j  the  legal  estate  is  in  Thomas  Wood,  my  Ck><lefeDdant.   The  estate 
,  lod  therefore  he  is  to  be  considered  a  trustee  for  me."  The  question  to  be 
red,  whidi  is  one  of  some  importance,  is  whether  he  is  such  a  trustee ;  and  if 
the  oiroumstanoes  are  such,  that  the  party  who  has  the  means  of  obtaining 
nprne  in  another  mode  should  be  allowed  to  adopt  this, 
liok  that  the  Petitioner  is  entitled  to  this  order,  not  only  on  the  authority  of 
i  cited,  but  because  [2491  it  is  the  more  lenient  course  to  pursue  against  the 
t  called  on  to  do  the  act.    In  this  ease  Thomas  Wood  is  in  custody  on  other 
t ;  but  if  he  had  been  at  liberty,  the  course  proposed  would  give  a  right  to  the 
aer  without  subjecting  the  other  party  to  any  imprisonment.    I  am  rather 
I  to  give  this  construction  to  the  Act  of  Parliament  to  prevent  that  severity ; 
[the  Kespondent  were  free,  and  the  Petitioner  followed  tne  otiho'  rraaedy,  the 
%Dg  would  be  to  bring  him  into  custody,  and  keep  him  there  two  months  more 
I  anything  eould  be  done.   This,  therefore,  is  a  more  lenient  course ;  and  I  am 
to  fim  that  in  adopting  it  I  have  the  sanction  of  the  authority  of  another 


hink  that  the  Respondent  is  not  to  pay  the  costs, 
[ebaracter  of  purchaser. 


The  Petitioner  comes  here 


[240]  LUOENA  V.  LUCSNA.   AprU  26,  1842. 

\me  V.  Marfin,  1865,  34  Bear.  50i;  Inre  Kmom's  Tnats,  1883,  25  Gh.  D.  379.] 

itto-  gave  his  widow  a  power  of  appointment  amongst  his  children  over  a 
which,  in  default  of  appointment,  was  given  between  them,  but  the  shares  of 
liters  to  be  for  their  separate  use  for  life,  with  remainder  to  their  children, 
[widow,  hy  a  will  not  executed  with  the  formalities  required  by  the  power, 
I  the  fund  to  the  children  equally.   The  Court  supplied  the  formaUties. 

testator  gave  a  sum  of  £24,000  to  trustees  for  his  widow  for  life,  with 
her  of  appointing  £12,000,  part  thereof,  amongst  his  children,  by  will 
by  two  witnesses,  and  in  default  of  appointment  to  fall  into  the  residue. 
I  ^e  residue  between  his  children,  but  as  to  his  daughters,  for  their  separate 
|Ii/e,  with  remainder  to  their  children. 

[widow,  by  a  will  which  was  not  attested,  appointed  the  £12,000  between  her 
'  daughters  equally ;  and  the  question  was,  whether  l^s  Court  would  aid. 
tive  exeeutiwi. 

Ur.  O.  Tamer  and  Mr.  Bl(ncam  aigued  that  there  was  no  case  in  which 
woald  ud  the  defective  execution  of  a  power  in  favour  of  children,  where 
lit  would  not  be  wholly  defeated  by  the  non-execution  of  the  power ;  and 
idiitdren  would  take  in  default  of  appointment,  with  the  advantage  that  the. 
f  the  daughters  would  be  for  their  separate  use. 

Kiodersley  and  Mr.  Collins  contended  that  the  Court  would  supply  the 
I  execution  of  the  power  in  favour  of  the  children, 
llWey,  Mr.  Taylor,  and  Mr.  Freeling,  in  the  same  interest. 

Hastkb  of  the  Bolls  [Lord  Langdale]  held  that  the  formality  was  to  be 
'  and  that  the  daughters  took  absolute  interests  in  their  shares. 
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[260]  Flehino  9.  Snook.  Mag  10, 1642. 

Injunction  to  reitrun  the  breach  of  a  farming  eovenant 
CoVttunt  in  a  fanning  lease  not  to  sow  with  more  than  two  grain  on^  doringl 

years,  Held  to  apply  to  amy  four  years  of  the  term  however  taken,  and  not  toi 

suocessKve  four  years  from  the  oommenoement 

In  October  1835  the  Plaintiff  granted  to  the  Defendants  a  lease  of  a 
ten  years,  which  contuned  a  covenant,  "  that  the  said  lessees  should  not^  hot  ' 
sow  any  of  the  lands  thereby  demised  with  wheat  more  than  once  in  fonr  ye 
with  more  than  two  crops  of  any  kind  of  grain  wfaateoever  during  the  same  ] 
of  four  years,  and  should  and  would,  in  all  other  respects,  cultivate  and  nuus; 
lands  thereby  demised  according  to  the  known  and  established  rules  d 
husbandry." 

[251]  The  Plaintiff,  on  the  allegation  that  the  Defendants  had  vioUted 
covenant,  and  that  they  were  about  to  commit  a  further  violation,  filed  diis  bT 
obtained  an  9X  parte  injunction  to  restrain  the  DefendantSf  in  terms,  from 
contrary  to  the  covenant    The  suocessive  crops  taken  from  one  field  (i ' ' 
given  as  an  example)  were  as  follows : — 

1836,  Vetches. 

1837,  Wheat. 

1838,  Turnips. 

1839,  Barley. 

1840,  Clover. 

1841,  Wheat 

1842,  Intended  for  Barley. 

It  is  unnecessary  to  state  the  others  further  than  tiiat  the  covenant 
clearly  viplated  as  to  part,  and  not  as  to  another  portion. 

It  was  now  moved,  on  the  part  of  the  Defendants,  to  dissolve  the  inji 
to  mrt  onl^  of  the  propertv. 

Mr.  Eindersley  and  Mr.  Selwyn,  in  support  of  t^e  motion,  oontendsdl 
according  to  the  toue  construction  of  the  covenant,  a  succession  of  periods 
years  each  were  to  be  taken,  commencing  with  the  first  year  of  the  lease,  a 
all  that  was  forbidden  by  the  covenant  was,  the  taking  two  grain  crops  or  mc 
one  wheat  crop  in  any  of  such  periods  of  four  years ;  so  that,  in  the  example ; 
given,  barley  might  be  sowed  on  that  field  in  1842  without  any  inftwstioD ' 
covenant. 

Thev  also  argued  that  this  was  not  like  the  cases  of  sowing  a  deleterious ' 
mustara  seed  {I^rait  v.  Brett,  2  Mad.  62),  or  of  effect-[2(^]-ing  a  permaDent  im 
injury,  as  by  ploughing  up  meadow  land  (Lord  Grey  de  Wutm  v.  SoKwn,  6  V« 
I^rufy  T.  Moms,  6  Yes.  328),  and  that  the  Plaintiff  had  therefore  an  ample  i 
at  law,  and  oujj^t  not  to  come  into  equity. 

Mr.  Pemberton,  amtrii.   The  Defendants  have  acquiesced  in  the  greater] 
of  the  injunction.   The  true  construction  of  this  covenant  is,  that  Don 
are  not  to  have  two  grain  crops  in  any  successive  fonr  years,  however  taken. 
Defendants  sow  baruy,  then,  in  the  four  years  commencing  in  1839  they 
one  wheat  and  two  barley  crops,  which  is  contraty  to  what  was  the  intentic 
covenant. 

The  Master  of  the  Kolls  [Lord  Langdale].   It  appears  to  me  that 
covenant  the  tenants  are  restrained  from  having  more  than  two  grain  cnq 
four  years  of  the  term.    As  to  a  part  of  one  field,  it  appears  there  is  no  vk 
the  covenimt ;  and  as  to  tiiat  the  injunction  mnst  be  dissolved,  so  as  to 
to  proceed  to  sow  barley. 
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[2BS]  FiNKUS  V.  Fetxrs.   Maif  26,  1842. 

[Distinguiabed,  Jadcton  v.  Shanks,  1866,  12  Jur.  (N.  &),  ^l^O 

sit  wu  instituted  to  have  a  bill  of  ezdumge  delivered  up,  on  the  groand  of  fraud, 
nd  to  restrain  an  actioD  at  law  commenced  thereon.  Pending  the  suit,  the 
lamtiff  in  the  action  recovered  and  obtained  payment.  Held,  on  demurrer,  that 
B  Plaintiff  in  equity  mi^ht  file  a  supplemental  bill,  stating  these  facts,  and 
ajiDg  a  repayment  and  indemnity.  And  it  being  stated  in  the  original  bill, 
not  in  the  supplemental  bill,  that  the  Plaintiff  at  law  was  a  trustee  for  A.  6. 
Xwendant  to  the  original  bill)  and  for  another  Defendant^  Held,  also,  that 
iK  wu  a  necessary  party  to  the  supplemental  bill,  and  that  notwithstanding 
|32d  General  Order  of  August  1841. 

was  a  demurrer  to  a  supplemental  bill,  for  want  of  equity  and  for  want  of 

he  original  bill  was  filed  against  Peters,  Carroll,  and  Hamburger,  and  alleged 
be  PUuntiff  had  accepted  two  bills  of  exchange  without  consideration,  and  for 
lecommodation  of  Peters ;  that  Peters  had  fraudulently  indorsed  them  to 
dU,  without  consideration,  in  order  to  compel  the  Plaintm  to  pay  them ;  that 
n  and  Carroll,  knowing  that  no  actaoa  could  be  sustuned  by  t^em,  indorsed  the 
to  Hamburger,  who  paid  no  consideration  for  them ;  and  "  that  they  were  put 
hie  hands  merely  as  the  trustee  and  agent  of  the  said  Defendants  Peters  and 
iQ,  or  one  of  them,  and  that  Hamburger  was  to  account  to  them,  or  one  of 
for  what  he  should  receive  on  the  said  bills." 

be  bill  stated  that  an  action  had  been  brought  against  the  Plaintiff  on  bis 
tances,  in  the  name  of  Hamburger;  and  it  prayed  that  the  bills  might  be 
red  up  to  be  cancelled :  that  Peters  might  indemnify  the  Plaintiff,  in  case  he 
1  be  compelled  to  pay  the  bills,  and  for  an  injpncttou  to  restrain  proceedings 

'. 

t  Plaintiff  afterwards  filed  a  supplemental  bill  against  Hamburger  and  Peters 
hig  Carroll),  thereby  stadng  the  filing  the  originiQ  bill  against  the  above-named 
t,  and  thereby  "  stating,  among  otJier  things,  [264J  sundry  circumstances,  by 
whereof  Peters  and  Curoll,  or  one  of  them,  had  fraudulently  obtained  from 
Uintaff  two  bills  of  exchange  therein  particularly  described;  and  that 
Brger  had  become  possessed  of  the  said  bills,  or  one  of  them,  with  cognizance 
^od  which  had  been  committed  upon  the  Plaintiff;  and  praying  that  the 
ofeodants  mi^ht  be  decreed  to  deliver  up,  and  that  Peters  might  be  decreed  to 
Dify  the  Plaintiff  against  the  same,  in  the  event  of  the  same  not  being 
led  up,  or  the  Plaintiff  being  compelled  to  pay  the  same  to  any  bond  Jide  holder, 
:  ac  injunction ;  and  that  all  the  said  Defendants,  being  served  with  procera, 
id  to  the  said  bill ;  and  the  Defendants  Carroll  and  Hamburger  put  in  their 
I  thereto,  wherefrom  it  appeared  that  Hamburger  was  the  holder  of  one  of 
bills  of  exchange,  so  fraudulenty  obtained  from  the  Plaintiff,  whereupon  he 
1  Baioji  the  Plaintiff  at  law,  and  that  the  Defendant  Peters  had  not  put  in 
er.  'uiat  not  being  able  to  obtain  any  answer  to  the  bill  from  Peters,  and 
taken  steps  to  enforce  the  same,  considerable  delay  occurred  before  the 
could  apply  to  this  Honourable  Court  for  an  injunction  to  restrain  the  said 
commenced  by  Hamburger ;  and  that  when  the  Plaintiff  did  apply  for  the 
icticHi,  the  same  was  refused  by  the  Master  of  the  Bolls,  prinoipafly  because 
delay  having  occurred.  That  having  failed  in  obtaining  the  injunction 
for  by  his  said  bill,  upon  the  statements  in  the  said  answers  contained,  the 
idant  Hamburger  proceeded  with  his  action  against  the  Plaintiff,  on  the 
I  of  exchange  so  in  his  possession  as  aforesaid,  and  recovered  a  verdict  against 
*  tiff  therein,  on  the  26th  of  May  1841,  for  the  sum  of  £88,  lOs.,  and 
eost^  which  said  sums,  amounting  together  to  the  sum  of  £141,  98.,  were, 
15tii  td  {266}  Jane  1841,  paid  to  Messrs.  Becke  &  Flower,  as  theattornies 
ibmger,  py  or  on  behalf  of  the  Plaintiff.   That  on  the  occasion  of  the 
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payment  of  the  said  sum  of  £141,  9s.  the  Plamtiif  caused  a  notice  in  wriUag,U»)| 
given  by  his  solicitors  to  Messrs.  Becke  &  Flower  (the  solioiton  of  Hambni;ger), 
to  pay  or  part  with  any  portion  of  the  said  sum  of  jE141,  93." 

The  bill  charged  that  communications  had  taken  place  between  the  DefendaDti, 
which  they  had  admitted  the  matters  aforesaid  to  be  true,  &c. ;  and  it  prayed,  \ 
Hambui^r  might  be  decreed  to  repay  to  the  Plaintiff  the  damages  and  co■^ 
recovered  by  him  in  the  said  action  as  aforesaid,  and  the  costs  luid  e^wiues  of 
Plaintiff  in  such  action ;  and  that  Peters  might  be  decreed  fully  to  iDdemoify 
Plaintiff  agunat  the  sune,  in  case  Hambuirger  should  not  be  able,  or  should  nil 
held  liable,  to  refund  the  sam^  and  all  costs,  charges,  and  ezpensra,  incurred 
be  incurred  in  consequence  or  on  account  of  the  said  two  bills  .of  exchange. 

To  this  bill  the  Defendant  Hamburger  filed  a'  general  demurrer  for  want  of  < 
and  also  for  want  of  parties,  on  the  ground  that  Carroll  was  a  neoessaiy  party 
supplemental  bill. 

Mr.  George  Turner  and  Mr.  Freeling,  in  support  of  the  demurrer.  This  i 
mental  bill  is  quite  unnecessary,  and  the  Plaintiff  might,  upon  the  ori^nal  bill, 
obtained  the  whole  relief  prayed  by  this  new  bill ;  at  all  events,  ho  might  ban 
it  by  a  petition  in  the  cause.  In  O'Connor  v.  Spaigkt  (1  Bch.  &  Lef.  306),  "s 
liminary  objection  was  [256}  made,  on  the  part  of  the  Defendant,  that  as  the  p 
sion  had  been  changed  pending  the  suit,  by  the  execution  of  the  AoAere" 
jud^ent  subsequent  to  filing  the  bill),  "  and  it  was  no  part  of  t^e  prayer  < 
original  hill  to  have  the  possession  restored,  the  Plaintiff  ought  to  have  filed  a  i 
mental  bill  to  put  that  matter  in  issue,  and  pray  that  specific  relief.  Kit 
Bedesdale  said  that  it  was  not  the  practice  in  England  to  file  a  supjdementi 
where  there  was  a  mere  change  of  possession  upon  an  injunction  being  dial 
where  there  were  no  accompanying  circumstances,  and  where  the  only  purp 
the  bill  would  be  to  state  that  fact,  because  it  was  a  fact  within  the  view  t 
Court." 

In  Massey  v.  Davies  (2  Yes.  jun.  319)  a  bill  was  filed  to  restrain  an  acUon 
When  the  answers  came  in,  the  injunction  was  dissolved,  and  the  money 
under  the  judgment ;  one  objection  was,  that  a  supplement^  bill  waa  ne 
charge  the  fact  that  the  injunction  had  been  dissolved,  and  the  money  paid 
action.   The  Master'  of  the  Bolla  however  said,  this  "  objection  is  very  im 
point  of  precedent.   It  is  insisted  that,  whatever  the  right  of  the  Plalntifia 
could  not  obtain  tt  upon  this  bill,  originally  an  injunction  bill,  without  a 
mental  bill  charging  a  fact,  that  has  made,  it  ia  said,  a  material  alteration 
bill  was  filed.    It  struck  me  that,  if  this  is  the  case,  there  must  always  be  a 
mental  bill  in  every  case  where  a  bill  is  filed  to  prevent  the  payment  of 
law,  and  the  injunction  is  dissolved,  and  the  money  paid.    It  occurred  to 
the  practice  was  not  so.    If,  upon  the  face  of  the  bill,  the  equity  is  merely 
the  Defendant  as  agent  shall  not  have  profit  out  of  a  tran8ac-[2573-tion 
himself  aa  agent  and  his  employer  as  principal,  in  a  particular  concern,  th 
Phuntifib  cannot  succeed  in  an  action,  yet  the  equity  remains.  Therefore, 
no  reason  to  say,  that  because  the  Defendants  have  recovered  at  law  that,  whi 
the  face  of  the  mil,  they  or  one  of  them  at  leaat  is  not  entitled  to  retain,  a 
mental  bill  ia  necessary.    It  ia  a  relief  that  arises  out  of  the  very  relief  pray< 
bill.   The  Plaintiffs  prayed  more  than  they  could  have ;  they  praved  an  i 
to  prevent  the  payment  of  the  money.   Therefore,  there  is  an  end  of  the 
of  form." 

Secondly,  this  bill  is  defective  for  want  of  parties.    Hamburger  is  a 
Carroll  and  Peters,  and  Carroll,  therefore,  ought  to  have  been  made  a 
supplemental  bill. 

[The  Master  of  the  Rolls.   That  fact  does  not  appear  on  the  mxp] 
bill.    Can  I  go  out  of  that  bill  upon  the  argument  of  a  demurrer  T| 

Yea ;  not  only  muat  the  Court  have  regard  to  the  original  bill,  but  ev( 
auawer  thereto.    In  lliilner  v.  Lord  Harewood  (17  Yes.  149),  which  waa 
demurrer  to  a  supplemental  bill,  Lord  Eldon  says,  "upon  the  form  of 
mental  bill,  and  the  nature  of  the  reference  to  the  answer  to  the  (uiginal  bi 
look  at  the  original  bill  and  the  answer."   So  in  EViu  v.  Awimi  (3  MyL  & 
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beo  t  demnrrar  to  an  amended  bill,  Lord  Cottenham  held  that  the  Goart  wu 
Mided  to  look  to  the  whole  record,  viz.,  the  original  bill  and  the  aniwer  thereta 

Mr.  Pmberton  and  Mr.  Qlaue,  in  ei^iport  of  the  bill. 
I  pB^TIw  Plaintiff  ii  right  in  bringing  befwe  the  Coort^  hy  supplemental  bill. 
Hi  whid  have  taken  plaoe  sinoe  the  institution  of  the  original  suit ;  fiedesdale 
75(<th  ed.)),  such  as  the  recovery  of  the  aiiK>UDt  by  Hamburger,  and  the  subse- 
■tftMireraatioDB  between  the  parties,  otherwise  these  facts  would  not  be  put  in 
M,  and  evidence  could  not  be  entered  into  to  prove  them.    This  could  not  be  done 

ratnn.  In  UAome  v.  Baker  (2  Mad.  379)  a  supplemental  bill  of  discovery  was 
on  demurrer,  to  be  good,  it  inquiring  as  to  material  facts  which  occurred 
■equeat  to  the  filing  of  the  original  bill.  In  The  Marquis  of  Walerford  v.  Knight 
X  &  fin.  270),  a  Flaintifif  filed  a  bill  in  the  Court  of  Exchequer  for  an  account  of 
%  sod  for  discovery  and  relief.  The  Defendant,  bein^  an  infant,  put  in  hia 
m  by  bis  guardian.  The  answer  set  up  an  immemorial  payment  m  lieu  of 
1^  but  did  not  make  the  required  discovery.  When  the  Defendant  came  of  age 
naiutiff  filed  a  surolemental  bill  against  him,  ailing  the  existence  of  new 
\  ud  praying  for  diBcovery  and  relief.  It  was  faela  that  such  a  Inll  oould  be 
irted. 

m  33d  Order  of  August  1841  (Ord.  Can.  174)  relieves  the  Plainti£F  from  the 
T  of  making  Carroll  a  party^  especially  as  no  relief  is  sought  against  him. 
Tomer,  in  reply.    Unless  there  is  a  substantial  change  in  the  rights  of  the 
DO  supplemental  bill  is  necessary,  and  the  Plaintiff  would  be  entitled  under 
er  for  general  relief  to  what  he  seeks. 

~  The  conversations  between  the  parties  are  not  stated  to  have  taken  place 
the  filing  of  the  original  bill. 

MAsnK  OF  THE  Rolls  [Lord  Langdale].  This  bill  was  filed  by  the  Plaintiff 
e  a  bill  of  exchange  delivered  up,  which  he  says  he  is  not  bound  to  ^y,  and 
[an  iajanction  in  t£e  meantime,  and  for  further  relief.  The  injunction  was 
'  and  it  is  stated  in  the  present  bill  that  in  consequence  the  action  proceeded, 
jodgment  was  recovered,  and  that  the  Plaintiff  has  paid  the  principal  money  and 
nts  of  the  action ;  and  it  alleges  that  there  have  been  various  communications 
Borrespondence  between  the  parties.  The  Plaintiff,  by  the  present  bill,  now 
\,  ID  substance,  that  he  may  have  the  amount  of  the  money  and  costs  which  he 
MD  compelled  to  pay,  paid  back  to  him.  To  this  bill  a  general  demurrer  is  put 
rhifl  demurrer  has  been  argued  in  the  only  way  in  which,  on  the  authorities,  it 
be  argued,  viz.,  that  such  a  bill  was  unnecessary  ;  aud  it  is  inferred  that  if  it 
ot  necessary  it  ought  not  to  have  been  filed  at  all,  and  that  a  general  demurrer 
old.  I  do  not  see  the  force  of  the  inference.  A  new  fact  is  introduced,  and 
ireumstances  are  stated  to  have  taken  place,  in  consequence  of  which  the 
V  cannot  have  the  reli^  specifically  prayed  by  the  original  bill ;  but  he  is, 
Aeless,  entitled  to  relief  adapted  to  the  circumstances  which  have  since  taken 
Instead  of  asking  the  delivery  up  of  the  bill,  he  now  asks  for  repayment  of 
uiey  and  coats.  H  the  original  bill  went  to  a  hearing,  the  Court  could  not 
tbi^  relief  without  introduction,  in  some  way,  of  the  new  facts  which  have 
plaoe.  It  is  said,  those  facts  must  not  be  introduced  by  supplemental  bill,  as 
^t  be  brought  forward  by  a  petition,  and  affidavits  in  support  of  it^  or  by 
[SBOJ-sions  between  the  parties ;  and  if  the  parties  refused  to  make  the 
Ions  (which  is  very  probable  in  such  a  case  as  this),  then  that  the  Court  would 
( to  the  Master  to  inquire  into  the  circumstances.  Something  would  have  to 
H  at  the  hearing ;  and  if  the  Court  could  plainly  see  the  new  facts,  I  have  no 
tJiat  relief,  adapted  to  the  new  circumstances,  would  be  granted.  It  may  be 
led  that  a  supplemental  bill  would  not  be  necessary  in  a  case  where,  the  equity 
ing  the  same,  the  Court  could  properly  take  cognizance  of  facts  whereby  relief 
lenng  in  principle,  but  different  m  form  from  the  relief  in  the  original  bill 
be  granted. 

'  this  question  is,  whether  the  Plaintiff  has  not  a  right  to  anticipate  all  the 
lies,  by  filing  a  supplemental  bill  to  brin^  these  new  circumstances  before  the 
a  a  formal  manner.  I  think  he  has  a  nght  to  bring  forward  these  circum- 
lin  Ae  vay  he  has  done.   If  it  should  turn  out  to  be  an  unnecessary  pro- 
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ceeding,  means  will  be  found  for  making  him  answer  for  the  ooeta  he  fau  otda 
created.    This,  as  a  general  demurrer,  cannot  therefore  be  sustained. 

On  the  question  of  parties,  I  think  that  the  allegations  in  the  bill,  that  Hamba 
is  a  trustee  for  Carroll  and  Peters,  make  Carroll  a  necessary  party.  Imoi^tt 
fore,  allow  the  demurrer,  as  to  parties,  with  liberty  to  amend  by  adding  putiea. 

Demurrer  allowed  for  want  of  parties. 

[261]   SiDSBOTHAH  V.  Barrikgton.   June  8,  1842. 
[S.  C.  3  Beav.  524 ;  4  Beav.  110.   See  Fraser  t.  Wood,  1846,  B  Sear.  342.] 

The  owner  of  an  estate  took  tha  benefit  of  the  Insolvent  Act,  and  af tenratds  bfi 
bankrupt.  The  assignees  in  bankruptcy,  without  oommnnicatin^  with  thei 
of  the  insolvency,  in  whom  the  estate  was  vested,  sold  it.  Pending  a  suitioat 
by  the  vendors  for  a  specific  performance,  the  assignees  of  insolvency  affimu 
sale.    A  specific  performance  was  decreed. 

A  vendor  filed  a  bill  for  specific  performance,  alleging  that  the  Defendant  had 
the  title ;  the  Defendant  resisted  it  on  the  ground  that  the  bankruptcy  under 
the  Plaintiff  claimed  was  invalid.    Neither  allegation  turned  out  correo^ 
though  a  good  title  was  first  shewn  lu  the  Master's  office,  t^e  decree  wu 
without  costs. 

This  case  is  reported  awie  (3  Beav.  524,  4  Bear.  110).  The  Master  having 
on  the  reference,  that,  with  the  concurrence  of  the  assignee  under  the  insolven 
vendors  could  make  a  good  title,  this  cause  came  on  for  further  directicm 
principal  question  discussed  was  as  to  the  costs  of  the  suit.  The  circumstancM 
Uiis  point  .are  sufficiently  stated  in  the  judgment. 

Mr.  Pemberton  and  Mr.  Teed,  for  the  Plaiotiff. 

Mr.  Kinderaley  and  Mr.  Komilly,  for  the  Defendant. 

Tovmsend  v.  Champemovme  (3  Y.  &  Col.  505  ;  and  see  Scoones  v.  MorreU,  1 
251),  and  Sugden's  Vendors,  ch.  10,  s.  2,  were  cited. 

The  Mastek  of  the  Rolls  [Lord  LangdaleJ.   The  Plaintiff  in  his  bill 
that  the  Defendant  had  accepted  bis  title,  and  insisted  that  he  was  bound  to ' 
title,  such  as  it  was.   The  claim  turned  out  to  be  unfounded  :  it  appeared 
Defendant  had  not  accepted  the  title,  and  that  he  had  a  right  to  have  it  in 
The  Defendant  insisted  that  the  Plaintiff  had  no  title,  because  the  fiat  in  ~ 
was  alt^ther  invalid.   That  defence  has  turned  out  to  be  unfounded. 

[262j  A  reference  as  to  the  title  was  made,  when  it  appeared  that  the 
could  not  make  a  good  title  without  the  concurrence  of  the  assignee  of  the  ini 
and  the  Master  accordingly  reported  against  the  title.    On  the  diacussioo 
exceptions  taken  by  the  Plaintiff  to  the  report,  it  was  found  that  such 
was  wanting,  and  the  exceptions  were  therefore  overruled.    It  being  alleged 
concurrence  of  the  assignee  of  the  insolvency  was  the  only  thing  wanting  toj 

food  title,  and  that  the  assignee  would  join,  leave  was  given  to  present  a 
ave  a  reference  back  to  the  Master.    On  that  reference  t^e  Master  has 
with  the  concurrence  of  the  assignee  of  the  insolvency,  a  good  tiUe  can  be 
the  cause  now  comes  on  for  further  directions. 

As  to  ^e  costs  of  the  suit ;  if  the  Plaintiff  in  this  bill  had  proceeded 
allegation :  "  I  have  entered  into  a  eontroet,  and  am  ready  to  penorm  it, 
refuse,"  and  the  Defendant  had  answered,  "  I  admit  the  contract  and  am 
perform  it,  but  you  cannot  make  a  good  title  without  the  concurrence  of  the(j 
of  the  insolvency,  which  you  refuse  to  obtain  ; "  if  that  had  been  the  only  qu 
litigation,  and  a  good  title,  t.e.,  in  the  case  supposed,  the  concurrence  of  the 
had  been  first  shewn  in  the  Master's  office,  then  the  Plaintiff  would  have 
the  costs  of  the  suit.    That  is  the  general  rule,  but  it  is  not  a  role  applicaUe : 
case  whatever ;  it  is  subject  to  a  variety  of  modifications  arising  out  of  the 
circumstances  of  each  case. 

Here  both  parties  made  erroneous  allegations,  the  Plaintiff'  alleged 
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tfaidut  hid  aooapted  the  title ;  the  Def eodact  that  a  good  title  could  not  be  made 
nbtoune  the  fiat  was  ioTalid.   The  real  qaestioo  nerer  oocurred  to  either  party 
Eii  Terr  bte  period  in  the  cause.   I  think,  under  the  oirounutanoes,  I  cannot  give 
m  to  other  tdde.   There  muet  be  a  decree  for  specific  perfonnance  witiioat  costs. 
[Tk  flnotiff  hoverer  must  pay  the  costs  of  the  potion. 

[263]  Hilton  v.  Lord  Granville.  June  9,  1842. 

I  wu  pjen  to  the  Fluntiff  in  equity  to  bring  an  action  at  law.   After  the  action 
been  commenced  the  Plaintiff  died ;  his  heir  revived  the  suit,  and  obtained 
,  OD  a  motion  which  was  unopposed,  to  continue  the  action.    The  Defendant 
to  this  Court  that  the  new  Plaintiff  might  give  security  for  the  costs  of  the 
The  Court  considered  that  it  had  no  jurisdiction  so  to  order,  but  it 
the  ivosecution  of  Uie  action  until  secority  had  been  girrai. 

a  applicatifm  bein^  made  for  an  injunction,  the  motion  was  ordered  to  stand 
ud  liberty  was  given  to  the  Plaintiff,  William  Hilton,  to  bring  such  action  at 
I  he  should  be  advised.  (4  Beav.  130,  and  Cr.  &  Ph.  283.) 
e  Fliintiff  accordingly  brought  an  action  of  trespass  in  tiie  Court  of  Queeu's 
),  hot  the  Plaintiff  med  before  plea.  John  Hilton,  the  son  and  heir  of  William 
t,  iftemrds  revived  the  suit^  and  applied  to  this  Court  for  liberty  to  prosecute 
rder  uS  June  1841,  either  by  continuing  the  action  brought  in  the  name  of  his 
;  w  by  commencing  a  new  action. 

»  ap[dioation,  not  being  opposed  by  the  Defendant,  was  granted,  and  John 
ded  to  prosecute  the  action  commenced  by  his  father. 

plication  was  made  to  a  Judge  of  the  Queeu's  Bench  for  time  to  plead,  and  that 
IsiDtiff  might  ^ve  security  for  costs.   The  Judge  gave  time  to  j^ead,  but 
jit  thst  the  i^pbcation  as  to  costs  ought  to  be  made  here. 
m|  The  Dciendant  now  moved,  that  the  Plaintiff  nii^t  give  security  for  the 
If  the  action  according  to  the  practice  of  the  Queen's  Bench,  and,  in  the  mean- 
hat  the  |MXXieeding8  might  be  stayed  in  the  action. 
Pemberton,  for  Ae  J^fendant,  in  support  of  the  motion.   According  to  the 
die  Common  Law  Courts,  where  a  Plaintiff  is  domiciled  abroad,  or  is  a 
FUdntiff,  he  must  give  security      costs ;  Wordsworth's  New  Bules,  p.  104. 
Dfao  Hilton  is  a  mere  nominal  Plaintiff,  and  would  have  been  ordered  to  give 
f  for  costs,  if  the  Judge  at  Common  Law  had  not  considered  that  the  action  was 
die  control  and  direction  of  this  Court.    It  would  be  unreasonable  to  iJlow  him 
the  benefit  of  the  action  brought  in  the  name  of  his  father,  without,  at  the 

making  him  liable  to  the  costs  of  it,  in  case  of  his  failing  in  it. 
Kinderaley  and  Mr.  Hardy,  conirii.    Where  a  party  takes  any  proceeding  in  a 
loses  bis  right  to  security  for  costs,  even  if  taken  under  mistake.   Lifott  v. 
Mad.  187).   Here,  by  the  application  for  time  to  plead,  the  Defendant  lost 
to  security  for  oosts,  if  he  ever  had  any. 

Coort  eave  the  Plaintiff  liberty  to  bring  the  action  merely  in  order  that  he 
lot  thereby  prejudice  his  ^ffoeeedings  here ;  bnt  it  has  no  jurisdictiim  to  make 
rsB  to  the  costs  of  an  action  at  law.    If  the  Court  had  jurisdiction  it  must  be 
i  at  the  hearing,  when  the  whole  cause  will  be  disposed  of. 
I  Again,  the  application  for  security  for  costs  ought  to  have  been  made  when 
itiff  moved  for  leave  to  prosecute  the  order,  and  not  at  a  subsequent  period. 
Master  of  the  Rolls  [Lord  Langdale].   When  the  facts  are  simply  stated 
ible  doabt  can  be  entertained  as  to  what  ought  to  be  done  in  this  case, 
was  filed  by  William  Hilton  against  Lord  Granville,  to  restrain  him  from 
oertain  minw.    A  motion  was  made  for  an  injunction,  which  was  neither 
■or  refused,  but  was  directed  to  stand  over,  with  liberty  for  the  Plaintiff  to 
tae^  to  try  the  question  of  right,  which,  as  far  as  I  recollect  it,  involved  a 
eonri^rable  difficiuty  and  importance. 
B  Hilton  according]^  commenced  an  action,  which  was  pending  at  his  death, 
death,  John  Hilton,  the  present  Plaintiff,  filed  his  bill  of  revivw  in  this 
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Court,  and  the  suit  being  revived  on  the  23d  of  April  1842,  he  asked  leave 
continue  the  action  brought  in  the  name  of  William  Hilton  or  to  eommenee  a  new  <m^: 
Notice  of  that  application  was  given,  and  an  intimation  was  made  on  the  pait  of 
Granville,  that  he  did  not  intewl  to  oppose  it ;  leave  was  thereupon  given  to  pr 
in  either  of  the  two  forms.   It  was  never  ima^ned  by  the  Cour^  or  b^  anybody 
that  the  action  would  be  exempt  from  the  ordinary  incidents  of  an  action  at  law; 
of  which  incidents  being,  that  where  an  action  Is  brought  in  the  name  of  a 
person,  security  most  be  ^ven  for  oosts.   Is  a  |>arty  to  have  tiie  benefit  ol 
proeeedings  free  from  the  nsk  of  oosts  1  Is  it  not  highly  important  that  the 
should  have  soma  seeurity  for  the  costs  which  may  be  awaraed,  and  tiiat  there 
be  some  person  against  whom  he  may  proceed  to  recover  them,  if  the  [S66] 
uises,  and  if  there  is  no  such  person,  tnen  that  he  should  have  the  next  bu 
VIE.,  a  security  1 

It  is  said,  that  the  Defendant  ought  to  have  seen  that  the  order  made 
former  application  was  such  as  not  to  exonerate  the  present  Flaintaff  from  the 
the  action.    I  am  of  opinion  that  it  was  not  the  natural  or  neceesaiy  oooseqaeaee 
the  order,  that  John  mlton  should  be  exonerated  from  the  payment  <rf  all  costs,  if 
chose  to  proceed  in  a  form  in  which  the  Defendant  would  have  no  means  of  ol 
oosts  except  by  having  security.    I  think  the  Defendant,  having  no  nitentiai 
oppose  the  motion,  was  perfectly  right  in  not  appearing  upon  it  and  enathg] 
difficulty. 

The  next  objection  is  that  the  Judge  at  Common  Law  has  ^ven  the  Defendant 
to  plead.    It  may  possibly  be,  that  at  law  the  Defendant's  ngfat  to  have  securi^ 
costs  is  lost  by  applying  for  time  to  plead.    But  how  was  itbere % — appUcataon 
made  both  for  time  to  plead  and  for  security  for  coats.    The  Judge  gave  no 
that  (having  regard  to  the  form  of  this  action,  and  the  circumstances  under  n 
was  brought)  the  Defendant  was  not  entitled  to  security  for  costs,  but  he  coi 
that  he  yna  precluded  from  considering  the  question,  in  consequence  of  the 
being  prosecuted  under  the  leave  of  this  Court ;  and,  for  anything  I  know 
contrary  on  the  present  occasion,  he  would  have  ordered  security  for  costs  to  be 
if  he  had  not  entertained  that  opinion.   The  Defendant  then  comes  here,  and 
me,  that  the  action  is  being  prosecnted  in  a  manner  highly  dieadvantamms 
for  the  action  being  in  a  form  in  which,  aocordinff  to  the  ordinary  rules,  uie  D 
would  he  entitiled  to  security  for  costs,  he  has  oeen  unable  to  obtain  such  i 
because  the  Judge  at  Common  Law  imagined,  that  as  the  order  giv-^67]-ing  let 
proceed  at  law  was  made  here,  he  ought  not  to  enter  into  that  question.    Is  it 
or  equitable  that  I  should  permit  the  Plaintiff  to  prosecute  this  action  in 
unjust?   I  can  only  act  on  the  order  I  made;  and  if  the  Plaintiff  prosecutes 
action  it  will  be  under  the  continuation  of  the  leave  given  him  here  to  do  sa 
the  circumstances  I  am  not  disposed  to  continue  that  leave ;  and  if  the  motion 
roe  had  been  to  discharge  that  order  I  would  have  done  it,  in  order  that  the 
might  proceed  on  just  terms. 

I  have  no  authority  to  make  an  order  as  to  the  Plaintiff's  giving  secority  for 
in  the  Queen's  Bench  (see  Desprez  v.  iftfaAell,  5  Blad.  87) ;  but  I  have  aathcoitf, 
this  motion,  to  stay  the  proceedings  on  the  former  order,  until  I  can  see  that  il 
be  prosecuted  in  a  more  just  and  equitable  manner.   If  the  Plaintiff  wishes  to 
on  the  order  he  must  then  make  an  application  for  leave,  which  can  only  he 
on  proper  terms. 

By  arrangement,  the  Plaintiff  agreed  to  give  security  in  this  Court  for  the 
of  the  action. 


[368]  Gabet  v.  WHTmNGHAK.  Jvtu  24. 1843. 

[S.  C.  11  L.  J.  Ch.  334;  6  Jur.  64S.] 

A  testator  gave  his  residuary  estate  to  his  wife  for  life,  and  then  to  he  divided 
three  shares,  and  he  ^ve  one-third  between  the  children  of  his  brother  T.  B^f 
at  the  d«tth  of  his  wife,  one-third  to  his  niece  F.  G.,  and  the  remaining  one 
to  his  nephew  and  niee^  T.  B.  and  &  B. ;  and  in  case  such,  any,  or  either  of 
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Mbonld  die^  baring  left  a  child  or  children  surviving  them,  he  declared  that  the 
Kpedut'c  share  should  go  between  his  or  her  children.    T.  B.'s  children  all  died 

the  lifetime  of  the  wraow,  but  some  left  children.   Held,  that  the  latter  were 

ititled  to  the  first^entioned  one>tbini 

bud  ud  wife,  entitled  in  the  wife's  riebt  to  a  share  of  residue^  vere  living  apart, 
1  tlMjr  defended  separately.   Held,  entitled  to  mly  one  set  of  oosti. 

eotttled  to  a  share  of  the  residue  became  bankrupt.    Held,  that  he  and  hia 
■goees  were  entitled  to  one  set  of  costs  between  them. 

testator  gave  ttie  residue  of  his  real  and  personal  estate  in  trust  for  his  wife  for 
id  he  directed  the  whole  to  be  converted  at  her  decease,  and  divided  into  three 
Aam  and  proportions  am<»ig8t  the  several  parties  after  named,  that  is  to  say, 
liid  part  or  share  thereof  unto  the  child  or  chudren  of  his  brother  Thomas  Baker 
ihiHild  be  living  at  the  time  of  the  decease  of  hia  said  wife,  in  equal  shares  and 
lODB,  and  if  but  one  child  living,  then  the  whole  to  that  one,  to  and  for  his, 
ad  their  own  abaolute  use  and  diapoflal ;  and  he  also  gave  and  bequeathed 
«r  third  part  or  share  thereof  unto  Fanny  Garey,  described  as  Frances  Qarey 
B^ter  <a  his  brother  Aaron  Baker,  to  and  for  her  absolute  use  and  disposal ; 
likewise  gave  and  bequeathed  the  remaining  third  part  or  share  thereof  to 
B&ker  and  Sarah  Baker,  therein  described  as  the  son  and  daughter  of  his 
John  Baker,  in  equal  shares  and  proportions,  to  and  for  his,  her,  and  their 
ibaolute  use  and  disposal;  aod  in  case  such,  any,  or  either  of  them  should  die, 
1^  a  child  or  children  surviving,  then  be  declared  that  the  etqwetarU's  share 
ga  to  and  be  equally  divided  between  and  amongst  his  or  her  child  or  ohildreu, 
il  shares  and  proportions,  if  more  than  one,  and  if  but  one  chHd  living,  then 
lie  to  one ;  and  ^36^  in  failure  of  issue,  then  to  be  divided  between  and 
;  the  survivor  or  survivors  of  his  said  nephews  uid  nieces  as  aforesaid,  in  equal 
and  proportions. 

omaa  Buer,  the  brother  of  the  testator,  bad  ten  children,  all  of  whom  died  in 
Mime  €i  l^e  testator's  widow,  and  three  only  of  them  left  children. 
B  testator's  widow  died  in  1840 ;  and  the  question  was,  whether  the  children  of 
Bdran  of  Thomas  Baker  were  entitled  to  the  first-mentioned  one-third  of  the 

Kindersley  and  Mr.  Spurrier  contended  that  the  one-third  had  lapsed,  in 
Benoe  of  there  being  no  child  of  Thomas  Baker  living  at  the  decease  of  the 
:  That  the  latter  clause  "and  in  case  such,  any,  or  either,"  &o.,  was  not 
tbie  to  the  shares  of  the  children  of  Thomas  Baker,  who  had  not  est^tedaaU,  but 
DntiDgent  shares.  That  these  words  referred  to  the  last  antecedent,  and  were 
ible  only  to  the  shares  of  Thomas  and  Sarah  Baker.  They  citied  Chrutc^teram 
vjl  Mer.  320),  Taumeg  v.  fTgrd  (1  Beav.  663),  IFard  v.  fFeard  (3  Mer.  706). 
Webster  and  Mr.  Greene,  for  parties  in  the  same  interest. 
James  Campbell  and  Mr.  Aadis.  The  chiMren  of  the  children  of  Thomas 
ire  entitled  to  one-third  of  the  rendne.  The  words  "  if  any,"  &o.,  form  part  of 
rie  sentence,  and  can  only  be  satisfied  by  applying  them  to  the  children  of 
Baker.    The_share  ^tO}  was  not  the  less  an  expectant  because  ^t  was 


it ;  and  the  Court  will  struggle  to  avoid  an  intestacy.  They  cited  6ik$  v. 
Sim.  360). 

Kindersley,  in  reply. 

I  Master  of  the  Bolls  [Lord  Langdde]  said  there  was  certainly  g^vat 
hi^  and  obecurity  in  the  terms  of  the  will,  and  that  there  had  hem  evidently 
voids  omitted;  that  he  tiionght  that,  in  ordinary  language,  persons  whose 
wffle  contingent  were  equiEtlly  expectants  with  thtMe  who  had  vested 
and  on  the  whole  be  was  of  opinion  that  the  grandchildren  of  Thomas 
'en  entitled  to  the  one-third  intended  for  their  parents  if  Uiey  had  survived 


and  Mrs.  Gopeland,  the  latter  of  whom  was  entitled  to  a  share  of  the  residue, 
fiae  apart,  and  appeared  separately. 

IHASIVB  OF  THE  fiOLLS  held  that  they  were  entitied  to  one  set  of  costs  only. 
Lordship  applied  the  same  rule  to  William  Garey,  one  of  the  residuary 
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legatees,  and  bis  assignees,  who  were  made 
aeparat^y. 


parties  to  the  soit^  ind 


[1271]   AoABBO  0.  Haktwill.   June  38,  1642. 

By  the  decree  the  oosto  <A  all  parties  were  ordered  to  be  taxed  as  between  i 
and  client  Upon  a  rehearing  the  decree  was  affirmed,  uid  tlte  depont  ins 
to  be  returned,  but  nothing  was  said  as  to  ooets.   By  a  subsequent  ordff  < 

of  all  parties  were  ordered  to  be  taxed,  as  between  solicitor  and  client, 
last  taxation.  Held,  that  this  did  not  include  the  costs  of  the  rehearing. 
The  costs  of  rehearinga  are  not  carried  by  the  words  "costs  of  snit  sa 
solicitor  and  client,"  but  they  require  to  be  specially  mentioned  in  the 
taxation. 

SemhU.  The  same  rule  applies  to  the  costs  of  appeals,  and  exceptions. 

This  case  again  came  before  the  Court  upon  petition  under  the  followmg 
stances : — 

On  the  6th  of  August  1833,  upon  petition  for  payment  of  a  sum  oat  of  < 
order  was  made  b^  tiie  Vice^hanoellor,  infer  ofui,  to  tax  all  parties  ^cnr  ow 
relating  to  the  suit  as  between  solicitor  and  clioit. 

On  the  16th  of  February  1833,  by  the  decree  of  the  Vice-ChanoellOT,  an 
made,  iiUer  alia,  to  tax  all  parties  their  costs  of  this  suit,  subsequent  to 
taxation  thereof,  as  between  solicitor  and  client. 

On  the  22d  of  May  1834,  upon  a  rehearing  before  the  Lord  ChaDoellor,  tb 
was  affirmed.    The  deposit  was  ordered  to  be  returned,  but  Dotbing  was 
costs. 

On  the  12th  of  May  1835  an  order  to  tax  all  parties  tiieir  costs,  as 
solicitor  and  client,  of  and  relating  to  these  suits,  subjeet  to  the  last  taxiUioni 
was  made  by  the  decree  of  the  Master  of  the  Kolls. 

On  the  12th  of  December  1837  an  appeal  was  heard,  and  a  decree  msde 
House  of  Lords,  whereby  the  decrees  of  t^e  Viee^hanoellor  and  Lord  CI 
rerersed,  and  the  case  was  referred  back  to  the  Court  of  Ohanceiy. 

On  the  28th  of  April  1640  an  order  was  made  by  the  Lord  Chancellor, ; 
the  orders,  and  proceedings  [272]  in  conformity  to  the  order  of  the  House 
but  no  variation  was  made  in  the  order  for  the  taxation  of  costs. 

The  question  was,  whether  the  decree  of  the  12th  of  May  1835  entitied  the] 
to  their  costs  of  the  rehearing  before  the  Lord  Chancellor  in  May  1834. 

Mr.  Tinney  and  Mr.  F.  H.  Goldsmid,  in  support  of  the  petition. 

Mr.  Pemberton  and  Mr.  Blunt,  eonirb,. 

The  Master  of  the  Koll^  said  he  should  inquire  oi  t^e  sworn  clerks 
the  understood  practice  in  such  oases. 

The  vwom  olerks  returned  the  following  certificate : — 

"Six  Clerks'  Office,  June  35th, 

"  We,  the  undersigned  Clerks  in  Court,  beg  leave  to  state  that  we  are ' 
that  the  Lord  Chancellor's  Order  of  the  22d  of  May  1834,  giving  back  the 
the  Petitioner,  is  a  disposal  of  the  question  of  costs  of  the  rehearing ;  and 
order  of  the  12th  May  1835,  though  it  gives  all  parties  their  oosts,  as 
solicitor,  and  client,  of  and  relating  to  these  suits,  subsequent  to  the  last 
would  not  authorise  the  Master  to  include  the  costs  of  the  rehearing,  beeanss  i 
be  giving  the  order  of  the  Master  of  the  Rolls,  bv  whom  the  order  of  12tit  F 
was  made,  the  effect  of  giving  costs  which  the  Lord  Chancellor,  by  his  wlfl 
May  1834,  had  refused  to  give. 

[273]  "  It  is  a  general  rule  that  oosts  of  appeals,  rehearinga,  and 
not  carried  by  the  words  *  Costs  of  suit  as  between  sdidtor  aud  oEmt^'  but  i 
be  specially  mentioned  in  the  order  for  taxation.         "  Biohabd  BfaLLB. 

"JOHK  Wi 

"  Jakeb  Thomas 
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Thx  Master  of  the  Bolls  [Lord  Lwgdale],  after  referring  to  the 
,  decided  in  eonfomity  therewith. 


[273]   WiLLLUES  V.  Knips.   Jwu  26,  27,  1842. 

or  bequeathed  an  annuity,  to  cease  in  case  the  legatee,  if  required,  should  not 
ate  a  release.   A  release  was  tendered,  which  A.  refused  to  execute.   It  was 
I  prond  that  the  legatee  knew  the  contents  of  the  deed,  or  that  any  ezphmation 
I  (^rad  to  him  ;  and  it  appeued  to  have  contained  an  inaccurate  recital  Held, 
I  then  was  no  forfeiture. 

that  the  Plaintiff  had  filed  a  bill  in  this  Court  being  relied  on  by  the 
at  as  having  worked  a  forfeiture  of  his  interest:  Held,  that  the  mere 
loctaon  of  the  office  copy  was  not  sufficient  evidence,  there  being  no  proof  of 
ptity ;  and,  secondly,  t\M  the  Defendant  was  not  entitled  to  an  inquiry  on  the 


[illiam  Williams,  by  his  will,  dated  the  19th  of  October  1822,  directed  his  trustees 
rto  the  Plaintiff  an  annuity  of  ;£30  during  his  life,  and  gave  the  residue  of  his 
.  labject  to  the  tmsts  of  his  will,  to  the  Defendant  William  Williams.  And  in 
[to  settle  any  dispute  or  question  which  mi^t,  by  any  possibility,  arise,  he 
H  that,  if  hereunto  required,  the  Plaintiff  should  give  to  the  trustees  uid 
anany  release  or  other  discharge,  in  respect  of  anything  done  by  the  testator 
idle  will  of  his  deceased  brother  Thomas  of  and  from  all  claims  and  demands 
ever  which  the  Plaintiff  had,  or  could  or  might  have,  against  the  testator,  his 
on  or  [274]  administrators,  under  the  same.  And  he  declared  and  directed  that 
oaity,  by  tne  will  bequeathed  to  the  Plaintiff,  should  be  contiiigent  thereon; 
1  ease  of  his  refusal  so  to  do,  or  in  case  of  his  making  any  olum  under  the  same, 
be  aonnity  should  cease  and  determine  to  all  intents  and  purposes. 

was  no  time  limited  within  which  the  release  was  to  be  given,  and  no 

>  fpib  over. 

testator  was  stated  to  have  died  on  the  12th  of  February  1828.  The 
was  to  commence  and  be  computed  from  the  end  of  twelve  calendar  months 
I  death,  that  is,  in  February  1829 ;  and  in  the  course  of  (die  year  1829  the 
m  paid  to  the  Phuntiff  thrcfrquartors  of  a  year's  umuitv.  The  payments  then 
.  sod  in  August  1841  the  Plaintiff  filed  the  present  bill  for  relief;  and  in  the 
[alleged  that  he  had  never  been  called  upon  to  give  any  release  or  other  discharge 
anything  done  under  the  will  of  the  testators  deceased  brother  Thomas,  or  of, 
r  against  any  claims  or  demands  whatsoever  which  the  Plaintiff  might  have 
the  testator,  his  executors  or  administrators,  under  the  same ;  and  he  stated 
'  to  be  ready  and  willing  to  execute  a  proper  release. 

Defendants,  by  their  answer,  stated  several  objections  to  the  Plaintiff's 
it,  and,  amongst  others,  that  the  Plaintiff  filed  a  mil  to  establish  against  the 
^»  estate  those  claims  and  demands,  which,  by  the  condition  stated  in  the  will, 
i%  to  have  released.    They  also  stated  that,  in  February  1830,  the  Defendants 
la  premier  deed  of  release  to  be  tendered  to  the  Plaintiff  for  hj;i  execution,  and 
1  rinsed  to  execute  the  same.   The  only  evidence  on  the  sulneot  was,  that  the 
I  required  the  Plaintiff  to  execute  a  deed  [276]  which  he  produced  to  him,  and 
now  produced,  and  that  the  Plaintiff  then  refused  to  execute  the  same.  The 
"  purported  to  bear  date  the  13th  of  February  1830.    It  recited  that  the 
died  on  the  12th  of  Febnuuy  1828,  and  that  the  several  annuities  had  been 
aooording  to  the  directions  of  the  will. 

>  Pouberton  and  Mr.  G.  L,  Kussell,  for  the  Plaintiff. 

Kindersley,  for  the  Defendants,  contended  that  the  Plaintiff  had  forfeited  his 
the  annuity,  first,  by  filing  his  bill  against  the  testator's  executors,  and, 
!,  by  his  refusal  to  execute  a  {voper  release.  Femm  v.  Bethdl  (2  Eden,  110). 
[fmposed  to  give  in  evidence  an  office  copy  of  the  bill  alleged  to  have  been  filed 

the  testators  representatives;  but  there  was  no  evidence  to  identify  the 
"intiiat  case  with  tiie  PUint^in  the  present  case. 
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Mr.  Pemberton  objected  to  this  eridenoe,  as  then  was  no  mod  of  identity. 
Mr.  Kindenley.  The  Defendants  are,  at  all  erents,  entiued  to  an  inqouy  u  t» 
that  fact. 

Mr.  Pemberton.  Where  a  fact  ib  the  foundation  of  a  decree  or  defence,  and 
the  party  by  hie  own  n^lect  fails  in  proving  it^  tAie  Coxab  never  grants  an  vamrj.  ■ 
The  late  liord  Chancellor  acted  on  that  prinoiide  in  Marten  r.  Whiduio  (u.  ft; 

Ph.  257). 

[276]  The  Master  of  thx  Rolis.  The  Defendants  have  not  proved  enoo^ 
They  have  shewn  that  a  bill  was  filed  in  this  Court  by  a  person  of  the  name  ti' 
Williams.  The  office  copy  shews  this;  but  it  does  not  prove  that  the  Plaintiff  filed 
the  bill  or  has  incurred  the  forfeiture.  I  do  not  think  the  Defendants  entitled  tonj 
inquiry. 

Mr.  Pemberton,  in  reply.   It  does  not  appear  that  Uie  release  was  ever  sahmitMl' 
for  the  Huntiff's  perusal  before  he  was  called  upon  to  execute  it.  He 
compellable  to  execute  it  without  having  an  oppratonity  of  investigating  ik 
recites  too  that  the  annuity  had  been  duly  paid,  which  was  not  the  uct^  as  od 
12th  of  February  1830,  the  day  before  the  date  of  the  deed,  a  further 
annuity  became  due. 

The  Master  of  the  Roli^  said  he  would  look  at  the  papers  in  order  to 
himself  whether  the  Plaintiff  had  refused  to  execute  a  proper  release. 

June  27.  The  Master  of  the  Boli^  [Lord  Langdale],  The  DefeudanU  hn 
stated  that  the  Plaintiff  aotuallv  filed  a  bill  to  establish,  against  the  testator's  eitifa 
those  claims  and  demands  whioo,  by  the  condition  stated  in  the  will,  he  ought  tohn 
released.  I  think  that  the  fact  of  this  claim,  though  probably  true,  is  not  establkhi 
by  evidence. 

I  reserved  for  consideration  the  part  of  the  defence  which  stated  the  tender  <tfdi 
release,  and  the  refusal  of  the  Plaintiff  to  execute  it.    The  Defendants  have  n 

adduccKl  any  evidence  to  shew  that  the  Plaintiff  knew  the  contents  (tf  the  da 
which  he  refused  to  execute,  or  [277]  that  any  explanation  of  it  was  offered  to  \m 
If  the  facts  were  as  stated,  that  is,  if  the  testator  (lied  on  the  12tfa  of  Febmaiy  IdSI 
then,  on  the  13th  of  February  1830,  four  quarters  of  the  annuity  had  become 
and  had  been  paid,  if  all  the  annuities  bad  been,  as  recited,  duly  paid  according  t 
the  directions  of  the  will ;  but  in  the  pleadings  of  this  cause  it  is  admitted  oe^ 
three  quarters  of  the  annuity  had  been  paid ;  and  consequently  tiie  Plaintiff  would  I 
entitled  to  recover  the  one- quarter's  payment  which  accrued  due  before  his  nfaM 
I  can  well  suppose  that  the  payment  of  the  fourth  quarter  was  withheld  only  bea 
Uie  Plaintiff  refused  to  execute  the  deed ;  but  there  is  no  evidence  of  that,  and 
{unof  of  the  truth  of  the  reeitaL 

It  is  very  much  to  be  regretted  that  the  facta  d  diia  case  have  been  so  im;, 
established,  bat  having  considered  the  provisions  of  the  will,  and  the  fact  wUA 
proved,  I  am  of  opinion  that  it  is  now  competent  to  the  Plaintiff  to  execute  a 
release,  so  as  to  entitle  himself  to  the  annuity.    I  must  refer  it  to  the  Maatsr 
settle  a  proper  release,  to  be  executed  according  to  the  testator's  will,  and  oidar 
Plaintiff  to  execute  such  deed  in  a  month  after  the  Master  shall  have  approved  tba 
And  if  the  Plaintiff  shall  not  execute  the  same  within  such  time,  let  the  tiD 
dismissed  with  costs  to  be  paid  by  the  Plaintiff ;  but  if  the  Plaintiff  shall  so 
the  same,  let  the  Master  take  an  account  of  the  arrears  ci  ^e  annuity  doe  1 
the  Plaintiff,  and  order  the  Defendant  William  Williams  to  pay  tJie  same,  and 
to  pay  to  ^e  Plaintiff  all  sums  of  money  hereafter  to  become  due  in  respect  of  4 
annuity  ;  and  if  the  Plaintiff  shall  execute  such  deed  within  such  time  as  afonMi 
no  coats  on  either  side. 

IToTB. — ^The  decision  was  appealed  from,  but  was  afterwarda,  as  I  am 
coupromised. 
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[278]  Abmitagb  and  Milton  v.  Baldwin.  March  15, 17,  1842. 

i  creditor  sued  his  principal  debtor,  and  recovered  a  judgment  against  him  and  the 
to  the  action.    The  surety  thereupon  "  paid  and  satisfied "  to  the  creditor 
the  amount  of  the  judgments,  &c.,  and  took  an  assignment  thereof.   Held,  that 
the  judgment  was  discharged,  and  that  the  surety,  could  not  reooyeron  the  judg- 
ment against  the  bail. 

This  case  came  before  the  Court  on  general  demurrer. 

According  to  the  statements  in  the  Bill,  Hamer,  in  the  year  1629,  borrowed  a  sum 
Imoney  from,  Armitage,  which  was  secured  hy  a  bill  of  exchange,  in  which  Milton 
fnud  as  surety.  The  bill  not  having  been  paid,  Armitage,  in  1830,  commenced  an 
ction  against  Hamer  for  the  recovery  thereof.  Hamer  was  arrested,  and  thereupon 
Ifghye  oecaine  his  bail,  and  entered  into  the  usual  recognizance.  Jud^ent  was 
KDvered  against  Hamer,  who  neither  surrendered  in  discharge  of  his  bail  nor  paid 
be  debt,  whereupon  judgment  was,  in  1832,  entered  up  by  Armitage  against  Rigbye 
he  tail 

b  1834  Armitage  ultimately  insisted  on  Milton  paying  the  amount,  and  as  was 
tited  in  the  bill,  h6  accordingly  "duly  paid  and  satisfied  to  Armitage  the  full 
poimt  of  the  said  judgment,  with  interest,  and  all  costs  incurred  by  him  in  relation 
hereto ;  and  by  a  deed-poll,  bearing  date  the  23d  day  of  April  .  1834,  Armitage  duly 
irigned  and  transferred  unto  Milton  the  two  judgments  for  the  sum  of  X688,  10s., 
nd  also  all  benefit,  profit,  and  advantage  whatsoever  that  might  thereafter  be 
btained  bv  reason  of  the  same." 

The  bul  alleged,  "that  under  the  cinnunstanoes  aforesaid  the  Plaintiff  Milton 
•Bsme  ahwlntely  entitled,  in  equity,  to  the  benefit  of  the  said  judgments,  but  the  same 
fin  remained  vested  at  law  in  the  Ptaintiff  Armitage,  as  trustee  for  uie  Plaintiff  Milton." 
i  also  stated  that  in  1841  a  wait  of  scire  facias  was  issued  by  Armitage  against  [279], 
ligbye  upon  the  jud^ent.  The  writ  was  delivered  to  the  sheriff,  who  returned  that 
^byehad  nothing  m  his  bailiwick  whereby  he',  could  give  notice,  nor  was  the  said 
I^l^e  found  withm  the  same ;  and  afterwards,  in  December  1841,  Armitage,  by  leave 
[  the  Court,  duly  signed  and  entered  up  final  judgment  against  Rigbye  upon  the  said 
tit  of  scire  facias. 

The  judgment  i^as  registered  and  an  elegit  issued.  The  bill  charged,  that  in 
Ittter  term  1836  Rigbye  obtained  a  rule  in  His  Majesty's  Court  of  ^ng's  Bench, 
dling  on  the  Plaintiff  Joseph  Armitage  to  shew  cause  wh^  the  said  judgment  should 
g(  be  set  aside ;  and  cause  was  afterwards  shewn  accordingly  by  the  said  Plaintiff; 
jtd,  after  argument^  the  said  rule  was  discharged  by  the  Court  of  King's  Beneh,  wiik 
|iU  (see  the  case  in  5  A.  &  E.  76) ;  and  it  stated  that'various  other  proceedings  had 
ten  taken,  by  or  on  behalf  of  Rigbye,  to  defeat  the  Plaintiff's  said  judgment. 

This  bill  was  filed  by  Armitage  and  Milton  seeking  to  establish,  by  virtue  of  the 
a^ent  (1  &  2  Vict.  c.  110,  s.  13),  a  charge  on  the  estate  of  Rigbye,  the  bail,  and 
bch  he  had  vested  in  trustees. 

The  Defendants  demurred  for  want  of  equity  and  want  of  parties. 

Mr.  G.  Turner  and  Mr.  J.  V.  Prior,  in  support  of  the  demurrer.  The  Plaintiffs 
Bl  proceeds  on  two  grounds,  first  on  the  rights  of  the  Plaintiffs  under  the  statute  of 
(^80]  2  Vict.  c.  110,  s.  13,  and,  secondly,  on  their  general  rights  as  judgment 
nditors ;  but  the  whole  equity  in  reality  depends  on  Armitage  being  a  trustee  for 
mm  of  a  valid  subsisting  judgment  The  creditor  having  obtains  a  judement 
(unst  the  principal  debtor  and  his  bail,  the  bail  then  became,  equally  with  Milton, 
inties  for  Hamer ;  and  this  is  a  mere  attempt  by  one  surety  to  make  his  co-surety 
tj  the  whole  debt.  It  is  clear,  that  on  payment  of  the  debt  by  Milton,  the  debt 
is  discharged,  and  the  right  of  Armitage  to  prosecute  the  bail  was  gone.  A  Court 
( law  would  not  afterwaras  have  allowed  Armitage  to  proceed.  Cqpis  v.  Middleion 
rora.  &  Russ.  224),  Dowbiggen  v.  Bourne  (2  You.  &  C.  462),  Hodgson  v.  Shaw  (3  Myl. 
kK.183). 

The  Plaintiflb  are  not  entitled  in  respect  of  the  judgment  in  1843,  because  the 
E.  IL— 19* 
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judgmoDt  of  1833,  od  which  it  was  founded,  was  then  already  satisfied.  "Hiey 
argued  also  that  the  bill  was  defective  for  want  of  parties. 

Mr.  Pemberton  and  Mr.  Bolt,  in  support  of  the  bill,  contended  that  it  was  a  dhr 
fallacy  to  say  that  Milton  was  a  co-surety  in  respect  of  the  judgment  debt  aeuMk 
Bigbye.   That  the  judgment  of  1832,  or  at  all  erents  that  of  1841,  was      sobnt' . 
ing  at  law,  and  that  the  Plaintiffs  were  entitled  to  the  benefit  of  it   That  in  em;  '■ 
case  a  surety  was  entitled  to  all  the  remedies  of       credits.   In  Wri^  t.  Xorfay  i 
{11  Vee.  22)  Lord  EMon  says,  "I  oonceive  tbati  as  the  creditor  is  entitled  to  tl»| 
benefit  of  all  the  securities  the  mincipal  debtor  has  given  to  his  surety,  the  niretr ; 
has  full  as  good  an  equity  to  the  benefit  of  all  the  seourities  the  principti  gives  to  de  i 
creditor.    There  is  a  very  strong  inatanoe  of  the  application  of  that  equity  in  Panm  I 
V.  BHddock  (2  Vero.  608).    The  [2811  principal  baa  given  t«il  in  an  action.  Judg- 
ment was  recovered  against  the  bail.    Afterwards  the  surety  was  called  upoD  aod 
paid,  and  it  was  held,  tiiat  he  was  entitled  to  an  assignment  of  the  judgment  agunt 
the  bail ;  so  that  tbdugh  the  bail  were  themselves  but  sureties,  as  between  them 
the  principal  debtor,  yet  coming  in  the  room  of  the  principal  debtor,  as  to  tfai 
creditor,  it  was  held,  that  they  likewise  came  in  the  room  of  the  principal  debtor  « 
to  the  surety.   Conaequently,  that  deouion  established,  that  the  surety  had  pedM^ 
the  same  right  that  toe  creditor  had,  and  was  to  stand  in  his  place.   The  lonlf 
had  no  direct  contract  or  engagement  by  which  the  bail  were  bound  to  him,  but  adf 
a  claim  against  them  through  the  medium  of  the  creditor,  and  was  entitled  txAjU 
all  his  rights.   There  are  other  oases  establidiiiig  the  same  prindi^e,  tJicKigh  id 
quite  so  strong  as  that." 

The  Plaintiffs  are,  therefore,  entitled  to  et^uitable  relief  in  respect  of  the  judgnsri 
debt.  Their  rights  as  against  the  estate  of  Bigbye  being  interfered  with  by  the  prifl 
mort^ges,  and  the  voluntary  deed  executed  by  Kigbye,  it  is  necessary  for  than  tt 
come  into  equity  for  relief ;  Neaie  v.  The  Duke  of  Ma/rlhorough  (3  MyL  &  Cr.  407). 

The  following  cases  were  also  cited ;  Powell  v.  Eason  (8  Bing.  23),  Botkm  « 
Browne  (4  Bing.  N.  G.  400),  AbboU  v.  Brutre  (5  Bing.  N.  C.  698),  Ex  pake  Wylimm 
(3  Ves.  sen.  113). 

Thb  Mastsr  of  thb  Bolls  [Lord  Langdale].  The  real  qoestion  whidilhm 
to  decide  here  is,  whether  upon  the  allegations  contained  in  this  biU  there  [88lQ  ill 
valid  ezistinff  judgment,  which  can  be  made  available  at  law  ^inst  the  ettats  % 
Bigbye,  for  that  is  the  whole  object  of  the  suit   Having  earefulfy  read  through 
bill,  I  do  not  think  it  improbable  that  the  Plaintiffs  may  by  a  proper  procea 
ultimately  succeed  in  establishing  a  right  against  the  Defendant.    But  the  qoa 
is,  whether  the  allegations  in  this  bill  intitle  them  to  relief.    The  bill  alleges  thst 
this  time  there  is  a  valid  judgment  at  law  which  can  be  made  available  against 
party  against  whom  it  is  entered  up,  and  also  alleges  that  the  Plaintiff  Milton  " 
paid  and  satisfied  to  Armiti^e  the  full  amount  of  the  said  judgment  with  in 
and  all  costs,"  Sco.   How  can  I  conclude,  that  notwithstanding  the  judnnent^  and 
interest  and  costs  incurred  in  relation  thereto,  have  been  fully  paid  and  aa^fied, 
judgment  can  now  be  made  available  at  law  7 

It  is  said  I  ought  to  do  so,  because  there  is  an  allegation,  that,  in  1836  ( 
was  after  the  judgment  had  been  "paid  and  satisfied  ")  some  proceedings  took 
in  relation  to  it.   The  bill  states  that  in  1836  Bigbye  obtuned  a  rule  in  the  ' 
Bench,  calling  upon  the  Plaintiff  Armitage  to  shew  cause  why  the  judgment 
not  be  set  aside,  &c.,  &c.    It  is  obvious  that  at  the  time  these  proceedings  took 
there  might  have  been  something  to  be  done  upon  the  judgment  for  the  pnr| 
recovering  costs  which  might  have  been  then  due,  though  not  due  at  the  time 
bill  was  filed ;  but  the  allegation  in  this  bill  is  distinct :  that  the  full  amount  i 
judgment,  with  interest  aod  all  costs,  has  been  paid  and  satisfied.  Under 
circumstances  I  cfinnot  come  teethe  conclusion  that  there  is  at  this  time  an  « 
jud^ent  which  can  be  made  available  at  law ;  and  if  so ;  the  very  foundatico 
equity  sought  to  be  established  by  this  luU  fails.   I  musl^  £283]  therefore^  allv 
demurrer,  giving  to  the  Plaintiffs  the  opp(»>tanity  of  amending  their  Inll  if  Uwy 
fit  to  do  so. 

My  present  impression  is,  that  the  mortgagees,  the  purohasers,  and  Hantr  ^ 
not  necessary  parties.   I  throw  out  this  opinion  because  it  may  assist  the  partiea 
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■i^t,  however,  alter  my  opinim  in  ^t  reepeet  upon  hearing  a  reply  on  the  pointy 
vhuh  I  have  not  done.  I  thon^t  it  anneceuary,  as  I  had  come  to  a  oonelnnon  on 
A*  other  ground  erf  demnirer. 


[183]  Oruvbon  «:  Kibsofp.  /wm  87,  S8,  1843. 

Ib  estate  directed  to  be  aold  waa  limited  to  A.  for  life,  and  (as  was  then  supposed)  a 
mmty  thereof  waa,  as  real  estate,  limited  (o  B.  in  remainder.  A.  conveyed,  and 
R  oonfirmed  K's  moiety  and  all  their  estate,  &c.,  therein  by  war  of  mortgage,  and 
they  further  assured  it  by  fine.  It  turned  out  that  B.  had  one-fifth  only  in 
nouinder  as  penonalty.  Held,  that  A.'s  interest  in  one-fifth  only  was  afilMted  by 
tb«  mortgage. 

Under  tiie  will  of  the  testator,  dated  in  1795,  his  widow,  Mrs.  Caxr,  was  entitied 
ar  life  to  a  freehtdd  (voperty  called  Staley,  as  to  whidi,  the  testator  had  given 
laituB  direetionB  lespseting  tiie  sale  for  th.4  benfifit  <rf  his  six  ohildren.  The  intwesta 
i  tile  parties  in  remainder  had  not,  in  the  year  1819,  been  ascertained,  but  it  was 
Slewed,  that  subject  to  the  life  interest  of  Mrs.  Garr,  the  ^perty  belraiged,  as  real 
•t^  to  Mary  Kiraopp  and  Sarah  Carr  Grieveson  (the  child  of  a  deceased  child  of 
he  testator),  in  ooparcenuy. 

At  this  time  (1819),  Sarah  Carr,  the  widow,  Mary  Kirsopp  (the  wife  of  John 
CinoppX  John  Oriereson,  and  Sarah  Carr  the  younger,  were  indebted  to  Michael 
)odd,  on  bond,  in  the  sum  of  £200 ;  and  John  Kirsopp  was  indebted  to  Sarah  Carr, 
ha  widow,  in  the  sum  of  (284]  jCIOOO  and  upwards.  Under  these  oirounistancus  a 
sect  was  executed,  dated  in  I^cember  1819,  which  was  made  between  Sarah  Carri 
Mow,  of  the  first  part,  John  Kirsopp  and  Mary  his  wife  of  the  second  part,  a  trustee 
I  the  third  part,  and  Dodd  and  wife  <rf  the  fourth  part,  reciting  the  da^  of  four  out 
f  the  six  of  the  testator^  children  without  issue,  uid  either  intestate  or  infonts ;  and 
Mitiiig^the  dea^  of  Mnt  Orieveson  (another  of  the  six  childten),  leaving  Sarah  Canr 
hiereMMi  an  in&nt,  "  in  whom,  together  with  Mary  Kirsopp,  the  real  estate  of  the 
lid  testator  was  then  vested  in  ooparoenary,"  subject  to  a  mortgage  and  to  sut^ 
tterett  as  Sarah  Carr  had  therein ;  and  also  reciting  that  Dodd  and  Mabel  his  wife 
■d,  at  the  request  of  the  said  Sarah  Garr,  the  widow,  and  the  said  John  Kirsopp  and 
Uxj  his  wife,  agreed  to  lend  them  the  sum  of  ;£1000  to  pay  off  the  debt  due  from 
Dhn  Kirsopp  to  Sarah  Carr,  upon  having  that  sum  and  the  j£200  due  on  bond 
leored  on  mortgage  of  the  undivided  moietiee,  h.ereditaments,  and  ]n-emisee  as 
toreinafter  mentioned ;  it  was  witnessed,  that,  in  consideration  of  jClOOO  paid  to  Sarah 
hrr  by  Dodd  and  wife^  and  the  £200  due,  Sarah  Carr  did  grant,  &&,  and  convey, 

Jtmn  Kireow  and  irife  did  mn%  &c.,  and  eonfinn  unto  the  trustee  and  his  heirs, 
I  that  one  wi^wdad  moiety  or  hSf  part  of  them  the  said  John  Kirwpp  and  Mary  his 
^  in  right  ol  the  said  Mary,  and  of  and  in  the  said  estete  and  premises  cnlled 
lilay  therein  particularly  described,  and  the  allotments  thereto,  and  also  of  and  in 
I  ether  measnages,  bmds,  tenements,  and  hereditaments  whatsoever,  late  of  him  the 
id  John  CSarr  the  testator  in  the  pariah  of  Staley  aforesaid,  and  all  the  estate,  right, 
interest  noesesston,  property,  claim,  and  demand  whatsoever  of  them  the  said 
Mah  Garr  and  John  Kirsopp  and  Mary  his  wife,  or  any  or  either  of  them,  of,  in,  or 
t  tte  said  undivided  moieties,  hereditaments,  and  premises,  and  [286]  every  part 
til  parcel  thereof,  in  trust  for  Dodd  and  his  wife,  subject  to  redemption.  There  was 
•ovenant  to  levy  fines,  which  were  to  enure  to  ^e  use  of  the  trustee  ixa  Dodd  and 
bwife,  Mid  a  proviso  for  redemption  on  payment  of  £1300  and  interest  to  Dodd 
hi  his  wife^  by  Kirsopp  and  his  wife ;  and  on  payment  there  was  to  be  a  reoonvey- 
m  to  Kincnp  and  hu  wife,  or  as  they  appointed,  snbjeet  to  the  mortgage,  and 
iljeet  to  the  interest  of  Sarah  Garr ;  and  Kinopp  personally  covenanted  to  pay  the 
iMtgue  money. 

u  1824  a  fine  was  levied  pursuant  to  the  covenant 

Long  after  the  date  of  the  deed,  it  was  ascertained  (2  Keen,  663)  that  the  property 
llonged  to  the  wklow  for  life,  with  remainder  (as  peraonal  estate)  in  fifth  sharea 
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between  Mrs.  Kiraopp  the  Burriving  child,  and  the  Tepreaentataves  of  the  foor 
deceased  children. 

Mrs  Carr  the  widow,  as  representing  her  deceased  children,  became  entiUed>  ow- 
sixth  part  of  the  produce  of  the  estate.   She  died  in  1829. 

Under  these  circumstances  a  question  arose,  a*  to  the  extent  to  which  the  interest 
of  Mrs.  Onrr,  the  widow,  was  affected  by  the  deed  d  1819. 

Mr.  Purris  contended,  that  the  deed"  and  fine  operated  on  the  whole  of  the  vidow'i 
interest  in  a  moiety  of  the  property. 

Mr.  PembertoD,  eontrii,  contended  that  the  effect  of  the  deed  and  fine  was, tomb 
merely  the  widow's  interest  [286]  in  the  share  which  Kirsopp  and  wife  actniDr 
eonveyed,  viz.,  one-fifth,  liable  to  the  mortgage. 

Jtme  28.  The  Master  of  the  Rolls  TLord  Lanedalel  At  the  date  of  At 
deed  in  question,  viz.,  on  the  Slst  of  December  1819,  Mrs.  Ca^r  was  entitled  to  Um 
premises  therein  comprised  for  her  life,  and  subject  to  her  life  interest,  the  {Hvpei^, 
as  personal  estate,  b^onged  in  fifth  shares  to  her  surviving  child,  and  the  personal 
representatives  of  her  four  deceased  children.  The  rights  of  the  children  Did  not 
then  been  ascertained,  and  it  was  supposed,  that,  subject  to  the  life  interest  ci  Mn. 
Carr,  tJie  property  belonged,  as  real  estate,  to  Mrs.  Kirsopp  and  the  child  of  a  decenri 
child,  in  oopanienary. 

At  the  same  time,  a  debt  of  £200  was  owing  to  Michael  Dodd,  as  executor  of  VaA 
Vaillant,  which  iras  secured  by  the  bond  of  Sarah  Carr,  Mary  Kirsopp,  John  Griew' 
son,  and  Sarah  Carr  the  younger ;  a  debt  of  £1000  was  also  due  fnnn  John  KizBcn 
to  Sarah  Carr,  and  the  deed  was  executed,  in  consideration  of  the  bond  debt,  and  of 
XIOOO  paid  to  Sarah  Carr.  The  conveyance  was  made  to  a  trustee  by  Sarah  Cm; 
and  by  John  Elirsopp  and  Mary  his  wife,  and  the  property,  purported  to  be  oonveytd, 
was,  all  that  undivided  moiety  of  Kirsopp  and  his  wife,  in  right  of  the  wife,  in  ths 
several  premises  therein  described,  and  all  the  estate  of  Sarah  Carr,  and  Kint^ 
and  his  wife  in  the  sama  moiety,  in  trust  for-  Dodd  and  his  wife,  subject  to  reden^ 
tion.  There  was  a  covenant  to  levy  fines,  which  were  to  enure  to  the  use  of  tM 
trustee  for  Dodd  and  his  wife,  and  a  proviso  for  redemption,  on  piQrment  of  £1^00^ 
and  intereatito  Dodd  and  his  wife,  by^Kiraopp- [287^ and  his  wife;  and  on  naynin^ 
there  was  to  be  a  reoonv^yanoe  to  Einrsopp  and  hie  wife,  or  as  they  ai^tointed,  nibieil 
to  tiie  mortgage  and  subject  to  the  interest  of  .Suah  Carr ;  and  Kinopp^  pamiaUfi 
covenanted  to  pay  the  mortgage  mone^.  .  . 

Long  after  the  date  of  the  deed,  it  was  ascertained  that  Mary  Kirsopp,  initnd^ 
of  being  entitled,  as  heir,  to  a  moiety  of  the  estate,  was  entitled  in  her  own 
to  only  one-fifth,  as  personal  estate  ;  and  the  question  is,  what,  upon  the  constraeM 
and  effect  of  the  deed,  is  the  effect  of  the  conveyance  executed  by  Mrs.  Can*. 

The  estate  being  treated  as  personalty,  Mrs.  Carr  became  entdtled  to  portioM  of 
the  shares  of  her  deceased  children,  who  died  intestate;  and  it  is  contended,  tlHt 
although  Kirsopp  and  his  wife,  in  her  right,  were  only  entitled  to  onO'fifth,  subjeal 
to  the  life  interest  of  Mrs.  Carr,  the  conveyance  by  Mrs.  Carr  ought  to  extrad  tt 
her  own  interest  in  an  equal  moiety  of  the  wh<^e.  Bnt,  on  perusal  of  the  decd^ 
I  am  of  opinion  that  Mn.  Carr  did  not  intend  to  ofHivey,  and  that  Dodd  and  Ml; 
wife  did  not  intend  to  Teoeive  from  her,  more  than  her  intnreet  in  the  share  oi  tti 
estate  which  was  conveyed  by  Kirsoi^  and  his  wife ;  and  I  think,  that  the  effect 
the  deed  is  not  to  pass  more  than  her  interest  under  the  will,  in  so  much  of  die  esHII 
as  was  conveyed  by  Kirsopp  and  his  wife. 

It  being  doubtful,  upon  the  proceedings,  whether  Mrs.  Carr  the  widow  had  jaa/A 
in  the  fine,  inquiry  was  made  on  the  point,  when  it  was  ascertainnd  that  she  wh  I 
partv  to     and  the  ease  was  then  argued  as  to-  its  operation. 

[288]  Mr.  Purvis  contended  that^  as  Mrs.  Carr  covenanted  for  henelf  and  ktf 
heirs,  her  covenant  was  to  be  made  good  out  of  the  lands.  (Co.  Lit  365  a.)  That* 
fine  was  a  feoffment  on  record  (Shep.  Touch.  6),  and  was  conclusive  evidence  on  fi» 
duction ;  and  that  Mrs.  Carr  was  estopped  fn»n  saying  that  tlie  mmety  did  not  pi* 
(Shep.  Touch.  20.) 

Mr.  Pemberton,  amirh.  The  pFOpnrty  is  mere  powonalt^,  and  the  fine  bad  il 
operation  upon  it.  The  security  cannot  extend  beyond  the  mteutioa  ui  tiw  ^ 
to  the  deed ;  they  ware  only  dealing  with  the  interests  of  Kirsopp  and 
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wenAj  with  Buch  interest  of  the  widow,  as  'she  had  in  thai  poHion  of  the  property 
which  beltitaged  to  Kirsopp  and  wife.  ■  -  ■ 

Ths  Master  of  the  Rolls.   I  stated  my  (jpinibn,  that  the  intention  of  the 
:  was  to  oonrey  the  widow's  interest  in  s6  mtich  of  the  estote  as  was  conveyed 
'  Kirsopp  and  wife.   I  do  not  think  that  the  fine  operates  heyond  the  deed,  and  the 
d<xt  of  the  parties  appearing  on  the  deed. 

.   [289]  Bkistow  v.  Bbistow.  Jwu  28,  29,  1842. 

[See  L«  T.  Pain,  1844,  4  Hare,  240.] 

[testatrix  appointed  a  legacy  out  of  a  particular  fund.    By  a  codicil  she  revoked  it, 
'  gave  a  legacy  of  half  the  amount  only,  but  without  referring  to  the  particular 
[id.   Held,  that  the  latter  was  a  mere  substitution  for  the  former ;  and  the  par- 
ir  fund  failing,  that  the  legatee  was  nob  entitled  to  be  paid  out  of  the  general 
et8. 

inest  of  a  specific  sum  in  the  funds,  to  be  paid  within  twelve  months.   The  sum 
Lvu  aot  tranaferred  within  the  twelve  months,  and  the  executors  received  the 
KTidends  accruing  during  that  period.   Held,  that  they  belonged  to  the  legatee. 
■Hiest  of  £800  to  the  four  eldest  chiMren  of  the  testatrix's  cmsin  A.  6.,  and  £200 
<  the  three  remaining  children  of  her  uncle  A.  6.    The  testatrix  bad  a  cousin  and 
nDcle  of  that  name.    The  cousin  had  seven  children,  and  the  uncle  one,  but  he 
three  remaining  grandchildren,  one  other  having  died.    Held,  that  the  three 
mger  children  of  the  cousin  were  entitled  to  the  £200. 
jlpest "  to  the  poor  on  the  testatrix's  little  estate  in  Suffolk."   The  testatrix  in 
H  had  an  estate  in  Suffolk,  but  which  was  settled  in  that  year,  and  the  testatrix 
'  merely  a  rent  charge  issuing  thereout   Held,  that  there  was  a  valid  charitable 
to  the  poor  on  the  estate. 
)  costs  of  a  suit  for  administration  held,  there  being  no  other  assets,  to  be  payable 
(tf  the  specific  legacies  ixtnjNum. 

Fenl  questions  arose  in  this  ease,  which  came  on  upon  exceptions  and  for  further 
It  will  be  oonvenient  however  to  separate  them. 
Jnder  the  marriage  settlement  of  Lady  Bnstow,  a  power  was  limited  to  her  of 
iting  £6000.  By  her  wUl  she  appointed  a  sum  of  £800,  part  of  the  £5000, 
aqnally  divided  between  Mrs.  Booth,  her  cousin,  Mrs.  Slater,  and  two  other 
la 

'  a  codicil  she  revoked  the  legacies  given  to  Mrs.  Booth,  Mrs.  Slater,  and  Uie  other 

3ns,  and  proceeded  thus :  '*  I  bequeath  to  each  only  £100." 
was  decided  in  the  case  of  Biistow  v.  Bool^  (2  Sim.  &  St.  465)  that  the  power 
ointiDg  the  £5000  was  void  for  remoteness ;  so  that  legacies  given  thereout 
The  Master  to  whom  this  cause  was  referred  to  take  an  account  of  the 
.  Sas.,  reported  the  two  of  £100  each  given  bv  the  codicil  to  Mrs.  Booth  and 
Slater  amongst  the  general  legacies;  and  to  this  part  of  his  report,  an 
'  tion  was  taken,  on  the  ground  that  the  legacies  of  £100  each,  given  by  the 
~  were  substituted  for  the  legacies  of  £200  each  given  by  the  mil,  and  were 
are  payable  out  of  the  same  fund,  viz.,  the  £5000,  and  that,  consequently,  they 
led  by  the  invalidity  of  the  power.    Cooper  v.  Dat/  {3  Mer.  154  ;  and  see  Ba^ 
%  4  Beav.  561,  and  the  cases  there  cited)  was  cited  to  shew  that  the  substituted 
were  subject  to  the  same  incidents  as  the  original  legacies. 
Master  of  the  Bolls  held  that  the  legacies  of  £100  each  were  substituted 
of  £200  each,  and  were  payable  out  of  the  same  fund.   He  consequently 
.  the  exception. 

>  tMmtxix.  gave  to  a  charity,  oalled  the  Befi^  for  the  Destitute,  a  sum  of  £1700 
ecDts.,  standing  in  the  name  of  two  trustMS,  which  she  directed  "  to  be  paid 
I  twelve  calendar  months  after  ber  decease." 
stock  had  not  been  tran^erred,  and  two  half-yearly  dividends  on  the  stock. 
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^mountioff  together  to  £68,  had  been  received  by  the  ezeeaton  durin|[  the  twain 
months  which  elapsed  after  the  testatrix's  decease.  These  sums  were  dauned  as  psn 
of  the  testatrix's  eoneral  estate,  on  the  ground  that  the  executors  wwe  not^  nodcr  the 
terms  of  the  Mrill,  bound  to  transfer  the  stock  until  twelve  months  after  her  deeease; 
and  this  point  formed  the  subject  of  another  exception  to  the  lifaster's  report 

The  Master  of  the  Rolls,  after  hearing  counsel  in  support  trf  t>t«  exoeptia^ 
and  without  hearing  the  other  [391]  sid^  ovemiled  the  exoepdon,  faddiag  tint  A» 
X68  belonged  to  the  legatees  of  the  stock. 

The  testatrix,  also,  \>y  a  codicil  bequeathed  as  f<^W8 : — "  I  give  and  beqoesA 
£800  to  the  four  eldest  children  of  my  mum  George  ^istow,  Esq.,  Gtorffut, 
Catherine,  Henry,  and  William  Bristow,  to  be  equally  aiv^ed  between  the  four.  I 
give  and  bequeaUi  as  much  of  the  money  vested  in  the  afeoeka  in  the  names  of  ft 
Corbett  Oorbett,  Bart,  and  Ralph  Dunn,  Esq.,  as  being  sold  out  will  |n<oduee  £300^  ti 
the  three  remaining  children  of  my  untU  George  Bristow,  Esq. 

The  testatrix  had  both  a  cousin  and  an  uncle  of  the  name  <n  George  Rristow.  Ik 
cousin  bad  seven  children  only  known  to  the  testatrix — viz.,  the  {our  chikiren  mmd 
in  the  codicil,  and  three  others. 

The  uncle  had  but  one  child,  Mrs.  Slater,  who  was  called  cousin  by  the  teetttrix 
in  her  will,  and  at  the  time  of  making  the  codicil  she  had  three  children  only,  a  foorA 
having  died  before  that  period,  so  that,  in  one  sense,  she  had  three  retnoMM^  childRa 

It  was  contended,  on  the  one  hand,  that  the  £200  belonged  to  the  three  yoaaffr 
children  of  the  cousin :  and  on  the  other,  that  it  belonged  to  die  three  rmammg 
grandchildren  (A  the  uncle  (one  being  dead^. 

The  MAffTBB' of  the  Rolls  said,  that  it  was  not  very  clew;  but  by  Uie  temucf 
the  bequest,  £800  was  given  to  the  four  eldest  children  d  the  connn,  and  £200  ti 
tjie  tiiree  remaming  children  of  the  uncle.  He  thought  that  tiie  word  remaining  hd 
reference  to  what  preceded,  and  that  the  testatrix  had  therefore,  inadvertently,  mi 
[292]  ^ke  word  "  uncle  "  instead  of  "  cousin  "  in  the  latter  part  of  the  sentence.  Hi 
thought  therefore  that  the  youi^er  children  of  the  cousin  were  entitled. 

The  testatoiz  also  gave  as  follows : — "  I  give  and  bequeath  all  the  Bank  post 
bills  to  be  found  with  the  picture  of  my  beloved  child,  in  trust  to  Williara  Dmdc^ 
Esq.,  to  be  properly  vested  in  the  stocks ;  the  interest  arising  from  such  sums  I  direct 
to  be,  every  year,  given  for  the  relief  of  the  poor  on  my  little  estate  in  SnffoUc" 

I^eviouB  to  1784  the  testatrix  had  two  farms  in  Suffolk.    They  were  settled  apaa 
the  occasion  of  her  marriage  that  year,  and  by  the  settlement  a  rent  chat^  of 
was  secured  to  her  for  life,  and  subject  thereto,  and  to  certain  limitatKHii  vfaith 
failed,  the  property  was  settled  on  her  husband  in  fee.   In  1798  he  sold  the  prc^o^ 
subject  to  we  rent  charge. 

It  was  contended  that  this  gift  of  tiie  Bank  post  bills  was  void  for  uneeitiin^j 
but  The  Master  of  the  Rolls  held  that  they  were  well  bequeathed  to  ehsritui 
purposes  for  the  relief  of  the  poor  on  the  two  farms. 

The  general  personal  estate  not  specificidly  bequeathed  being  exhausted,  a  qoeitica 
arose  out  of  what  fund  the  costs  of  the  anit^  which  was  for  the  administraiion  of  tkl 
estate,  shouki  be  paid ;  and  The  Master  of  ibs  Rolls  [Lord  Langdalelhi^  tM 
the  costs  oueht  m  the  first  place  to  be  paid  out  of  tiie  general  personal  [293] 
not  speoificuly  bequeathed,  but  that  being  insufficient,  they  must  be  borne  th 
specific  l^;atee8  pari  jKum^  rateably  according  to  the  respective  values  ci  tiior  le^o* 

[293]  Perry  v.  Knott.  Jwm  30,  1842.  I 

[Accuracy  of  report  doubted,  Lmagkm  v.  SmUk,  1647,  2  Ph.  302;  41  K  B.  M| 
See  KeUauay  v.  Jt^maon,  1842,  4  Beav.  319 ;  49  E.  B.  601.   Cf.  /ft  n  BmtimU 

[1891],  2  Ch.  349,  and  cases  there  cited.]  I 

The  32d  Order  of  August  1841  applies  to  a  case  of  a  breach  of  trxub  oMumittad  If* 
several  executors ;  and  a  eediU  ^  inui  may,  therdore,  i»oceed  against  a»  in  ^1 
absence  fd  the  others.  I 
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The  same jprder  applies  to  a  suit  in  which  Uie  case  was  heaxd  and  ordered  to  ctusd 

over  Tor  want  of  parties,  previous  to  Miohaehnas  term  1641,  where  the  <nder, 

tiiou^  drawn  up,  had  not  passed. 
A  suit  nuy  be  maintained  for  a  breach  of  trust  in  respect  of  an  ascertained  fund,  by 

a  jputy  entitled  to  a  moiety  thereof  without  making  the  person  entitled  to  the 

ouar  moietgr  a  party. 

The  testator,  George  Aldridg^  save  and  bequeatlied  unto  his  son  Joseph  Aldridge, 
Usezeentora  and  administratonj  Uie  sum  of  £1000,  in  trust  for  the  separate  use  of 
Biabe^  the  wife  of  William  Howell  for  life,  and  i^ter  her  decease,  eqtully  amongst 
her  children  living  at  her  decease.  He  appointed  Deborah  Aldridge,  John  Pricklow, 
Joseph  Aldridge,  and  Edward  Aldridge,  his  executors. 

Tbe  testator  died  soon  after,  and  his  will  was  proved  by  his  executrix  and 
exeeutons,  who  (according  to  the  statement  in  the  Defendants'  answer),  shortly  after 
the  testator'a  death,  transferred  (out  of  the  stock  standing  in  the  bank  in  the  names 
of  the  executors  and  executrix),  a  sum  of  3  per  cent,  consolidated  Bank  annuities, 
which,  at  the  current  price  of  such  stock,  at  the  date  of  such  transfer,  was  worth 
£1000  sterling,  into  the  joaU  names  of  Joseph  Aldridge  and  Elizabeth  Howell. 

Joseph  Abridge  died  in  1823,  and  Elizabeth  Howell,  who  survived  him,  trans- 
ferred the  fund  into  her  own  name,  uad  afterwuds  sold  it  out  and  applied  it  to  her 
own  Qse.  Elizabeth  Howell  died  in  1839,  leaving  two  children,  viz.,  the  Plaintiff 
Hn.  Perry,  and  William  Howell. 

[394]  The  bill  was  filed  br  Mr.  and  Mrs.  Perry,  asiuDSt  Mr.  and  Mr«.  Knott  (the 
litter  being  the  legal  personal  representative  of  Josetm  AMridge),  seeking  to  charge 
kii  estate  with  a  breach  of  trust,  in  consequence  of  the  loss  of  the  ;£1000  which  had 
improperly  been  placed  imder  the  control  of  Mrs.  Howell. 

The  Defendants,  by  their  answer,  insisted,  that  if  any  breach  of  trust  was  com- 
mitted, touching  the  said  stock,  the  same  was  committed  by  Edward  Aldridge, 
Deborah  Aidrit^e,  and  John  Pricklow;  and  that  they,  or  their  personal  repre* 
sentataves,  as  well  as  the  said  William  Howell  and  the  per8(Hial  repreeentatavea  of 
Elizabeth  Howell,  were  necessary  parties  to  the  suit 

When  the  cause  came  on  fen*  hearing,  on  the  25th  of  June  1841,  the  Master  of  the 
Bolls  held,  that  the  other  executors  of  the  testator,  and  the  representatives  of  Mrs. 
Howell,  were  neceasarv  parties  (4  Beav.  179) ;  but  no  decision  was  made  as  to  the 
•eoeasity  of  making  the  representatives  of  William  Howell  parties.  The  cause  was 
ndered  to  stand  over  for  want  of  parties,  with  liberty  to  amend.  The  order  had 
lecD  drawn  up,  but  had  not  been  passed  by  the  registrar.  In  the  meantime  the 
Geoeral  Orders  of  August  1841  came  into  operation. 

The  32d  Order  directs,  "  that  in  all  cases  in  which  the  Pluntiff  has  a  joint  and 
several  demand  against  several  persons,  either  as  principals  or  sureties,  it  shall  dot  be 
•ecessary  to  bring  before  the  Court,  as  parties  to  a  suit  concerning  such  demand,  all 
the  persons  liable  thereto ;  but  the  Plaintiff  may  proceed  against  one  or  more  of  the 
penoos  severally  liable.  (Ord.  Can.  174.)"  The  Slst  Order  directs,  "  that  the  fore- 
gfiag  orders  shall  take  effect  as  to  all  suits,  whether  now  depending  or  [296]  here- 
ifter  commenced,  on  the  last  day  of  Michaelmas  term  1841."   (Ord.  Can.  178.) 

These  orders  having  oome  into  operation,  the  Plaintiffs  procured  this  cause  to  be 
sat  down  to  be  reheard. 

Mr.  Pemberton  and  Mr.  Wood,  for  the  Pkintiffs,  contended,  that  by  the  32d  Order 
si  August  1641,  it  was  unnecessary  to  make  the  other  persons  guilty  of  tbe  breach  of 
tnut,  parties  to  this  suit ;  and  that  the  order  was  applicable  to  the  present  case ;  for, 
hj  the  Slst  Order,  the  orders  of  August  1841  were  to  take  effect  as  to  all  suits  then 
iepatdmg^  and  that  this  cause  was  so  circumstanced. 

That  the  object  of  the  32d  Order  was  to  relieve  a  party,  having  an  independent 
daim  against  several  persons,  from  the  necessity  of  making  them  all  parties  to  a  suit. 

As  to  the  representatives  of  William  Howell,  who  was  entitled  to  the  other  moie^ 
^  the  fund,  being  a  necessary  party,  they  again  relied  on  S^ntA  v.  Snow  (3  Mad.  10) 
and  Sutchuuon  v.  Toumaend  (2  Keen,  676). 

Mr.  George  Turner  and  Mr.  Craig,  cmAtk,  for  Mr.  and  Mrs.  Knott,  the  personal 
Kpresentitives  of  Joseph  Aldridge. 
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The  orders  of  August  1841  were  never  intended  to  apply  to  a  cause  which  kid 
been  heard  and  disposed  of ;  and  the  32d  Order  opiy  applies  to  cases,  where,  by  ooo- 
tract,  a  joint  and  several  liability  is  created.  Here  the  liability  is  not  j<nnt  and 
several ;  a  demand  cannot  be  nuide  against  one  of  several  executors :  tiiey  most  aD  bi 
[290]  tnade  parties,  in  order  that  tfae  accounts,  in  whioh  they  are  all  interested, 
be  taken  in  their  presence,  and  that  they  may  have  the  ben^t  Df  a  eoutribataoD,  i 
the  decree  be  ultimately  worked  out  against  one.  How  otherwise  could  accounts  W 
finally  taken  in  a  creditor's  or  a  legatee's  suit  ?  The  suit  is  therefore  still  del ectin 
for  want  of  parties,  first,  because  the  other  executors  of  the  testator  who  joiDed  in  tht 
alleged  breach  of  trust,  or  their  representatives,  are  not  before  the  Court ;  secondly, 
because  the  representative  of  Mrs.  Howell,  the  person  who  really  committed  thi 
breach  of  trust  and  received  the  money,  is  not  a  party ;  and,  thirdly,  because  WilbM 
Howell,  or  his  representative,  is  not  a  party. 

The  case  of  SmUh  v.  Snow  has  not  been  approved  of ;  and  it  has  always  beei 
admitted,  that  the  principle  of  the  decision  in  that  case  is  not  to  be  extended. 

They  also  cited  an  unreported  case  of  Attomm-OenenU  v.  Hu^as,  before  Vi» 
GhanceHor  £.  Bruce,  in  which  the  Attome^-General  had  filed  an  information  agaiail 
the  surviving  executor  and  the  representatives  of  a  deceased  executor  to  obtain  pi(f< 
ment  of  legacy  duty,  without  making  the  representatives  of  two  deceased  execntoa 
parties ;  and  the  Court  (they  stated)  held  that  the  latter  were  necessary  partisB  I 
auy  account  were  to  be  taken. 

The  Master  of  the  Holi^  [Lord  Langdale].  I  think  that  the  32d  General  Orda 
applies  to  so  much  of  this  case  as  relates  to  the  ^wrsons  who  are  alleged  to  have  jnot^ 
comnlitted  the  breach  of  trust;  in  the  case  cited  (see  Kellaway  v.  Jc/tnstm,  5  Beii; 
319),  there  may  have  been  peculiar  circumstances  to  require  the  decision  stated  ti 
have  been  there  made. 

[297]  As  to  the  next  point,  I  conceive  this  to  be  a  distinct  demand  for  a  distiari 
aliquot  pEtrt  of  a  distinct  sum,  and  upon  the  authority  oi  Smi^  v.  Snow  I  think  tU 
the  representative  of  William  Howell  is  not  a  neoeasaiy  party  to  the  suit. 

As  to  the  third  objection,  I  think  the  executor  of  Mrs  Howell  is  a  necessary  paitfi 
because  she  reaped  the  benefit  of  the  second  breach  of  trust. 

It  was  ultimately  referred  to  the  Master  to  inquire  when,  and  by  whom,  and  mida 
what  circumstances,  the  £1350,  was  sold  out,  and  whether  or  not  with  the  {vivity 
and  assent  of  the  Plaintiff,  and  whether  any  part  was  apjdied  for  the  benefit  of  tki 
Plaintiff  with  liberty  to  state  special  circumstances. 


[297]  Henderson  v.  Constable.  Jme  30,  1842. 

[S.  C.  11  L.  J.  Oh.  332.] 

Bequest,  after  the  death  of  A.,  of  £2500,  as  A.  should  appoint,  with  a  gift  over  "i 
the  same  "  in  default,  and  to  be  paid  with  interest  from  A^'s  death.    A.  appointed  I 
part  to  B.,  and  £1630,  to  other  persons,  and  directed  the  said  sums  to  be  paid 
the  decease  of  B.,  except  the  one  left  to  himself,  which  was  to  be  payable  at  i 
decease.    Held,  that  the  interest  on  the  £1630,  accruing  between  the  death  of 
and  B.  neither  passed  to  the  appointees  of  that  sum,  nor  to  B.  by  implicataon,  * 
went  over,  as  in  default  of  appointment 

The  testator,  John  Henderson,  bequeathed  his  personal  estate  to  his  executor 
trust  to  pay  his  wife  an  annuity  of  £100  a  year  for  life ;  and  after  her  decease  to  i 
£2500,  "  to  and  among  his  children  or  to  the  children  of  such  of  them  as  die 
then  dead,"  as  his  wife  should  appoint ;  and  for  want  of  such  appointment,  or  m 
such  parts  whereof  no  such  appointment  should  be  made,  upon  trust  to  pay  " 
same'  equally  among  his  six  children  (naming  them),  "or  to  the  survivors, 
the  children  of  such  of  them  as  should  be  then  dead  leaving  issue,  such  issue 
[298]  endtled  to  their  parent's  share  thereof,  and  to  be  paid  at  ^e  end  of ' 
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IllKidu-  months  after  her  decease,  wHh  interest  for  the  same  from  the  time  of  his 
me't  decease." 

Tbe  vidow,  by  her  will,  after  .reciting  her  power,  proceeded  thus : — Now  "I  Sarah 
idereoD,  io  pursuance  of  the  said  power,  &c.,  do  appoint  tbe  said  sum  of  J&3500  as 
jwb:"  she  then  appointed  £1630  only  amongst  certain  objecta  of  the  power,  and 
mhor  sum  (A  £670  to  her  son  William  Henderson,  and  she  proceeded  in  the 
mug  words : — The  said  legacies  or  sums  to  be  paid  at  the  decease  of  my  son 
Eim,  except  the  one  left  to  nimself,  to  be  payable  at  my  decease." 
The  widow  died  in  October  1834,  and  William  Henderson  was  still  living. 
He  only  question  arose  as  to  the  interest  which  might  accrue  on  the  X1630  between 
death  of  the  widow  and  the  death  of  her  son  Wmiam ;  the  widow  having  made 
t  mm  payable  with  interest  from  the  death  of  her  son  William. 
It  was  contended,  first,  that  the  interest  must  ^  to  the  parties  mtitled  in  default 
^intnwnt^  "for  what  is  not  appointed,  or  is  ill-appointed,  goes  as  in  default  of 
mtment;"  and  where  a  fund  was  ^ven,  by  the  instrument  creating  the  power,  to 
objects  in  default  of  appointment  the  dying  without  any  appointment  as  to  a  part 
considered  equal  to  an  actual  appointment;  ifibm  v.  Pigg(At  (2  Yes.  jun.  351).  - 
299]  Secondly,  it  was  contended  by  the  appointees  of  the  £1630,  that  the  whole 
nt  passed  to  them  with  the  principal  money  as  an  incident  thereto. 
Thirdly,  it  was  contended  on  behalf  of  William  Henderson,  that  there  was  an 
jied  gift  to  him  of  the  intermediate  interest.  Roe  v.  Summerset  (5  Burr.  2608) ;  in 
fa  case,  there  was  a  gift  to  A.  after  the  deatJi  of  B.,  and  it  was  held  that  B.  took 
wstate  by  implication. 

astly,  it  was  contended,  on  behalf  of  the  residuary  legatee,  that  as  there  was  no 
natment  of  the  interest  in  question,  and  as  the  gift  over  in  the  testator's  will  was 
"the  same,"  viz.,  the  capital,  and  not  of  the  interest,  the  residuary  legatee  was 
led  to  the  benefit  of  its  non-appointment. 
It.  Kinderslev  and  Mr.  Elderton,  for  the  Plaintiff. 

(r.  Faber,  Mr.  &  Atkinson,  Mr.  C.  Barber,  Mr.  Wray,  and  Mr.  Phillips,  for 
lal  parties. 

Ir.  Kindersley,  in  r^ly. 

Fhe  Master  of  the  Rolls  [Lord  Langdale].  From  the  terms  of  the  testator's  will, 
iT  that  the  subject  of  the  appointment,  and  of  the  gift  in  default  of  appointment, 
I  same  J  namely,  the  principal  sum  of  JE2500,  with  interest  from  the  wife's  death, 
he  widow  has  appointed  £2300  only,  and  the  interest  on  the  part  of  it,  viz.,  on 
D  from  the  death  of  her  son  William.  I  think  that  those  who  take  under  the 
I  power  can  only  take  the  sums  appointed  by  her.  William,  therefore,  takes  £670 
Bdiately ;  and  the  other  appointees  have  the  time  for  payment  <A  these  legacies 
ooed  until  the  death  of  William,  and  are  entitled  to  interest  only  from  that 
1 

eumot  follow  the  argument  that  there  is  a  gift  to  William  Henderson  by  implica- 
;  I  see  no  foundation  for  any  such  inference :  there  is  a  gift  to  persons  in  default 
pointment,  and  there  must  be  a  distinct  appointment  in  order  to  defeat  the  gift 

Be  interest,  which  is  part  of  the  subject  of  appointment  and  of  the  gift  over  not 
■e  appointed,  must  go  as  in  default  of  appointment  \  and  the  parties  taking  in 
Bt  of  appointment  are  therefore  entitled  to  the  interest  accruing  between  the 
B  flf  the  widow  and  the  death  of  her  son  William. 


[300]  Kendall  r.  Granger.   July  2,  1842. 

fS.  G.  11  L.  J.  Ch.  405  ;  6  Jnr.  919.   See  NighUngaU  v.  G<mlbwm,  1847, 
5  Hare,  490;  /n  re  Mtudi^  [1896],  2  Ch.  456.] 

lb  of  personalty  to  trustees,  to  be  "applied  for  the  relief  of  domestic  distress, 
■tine  indigent  but  deserving  individuals,  or  encouraging  undertakings  of  general 
i^.    Heul,  void  as  a  charitable  bequest. 

»  question  in  this  cause  was  as  to  the  validity  of  a  charitable  bequest 
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The  testator  William  Kendall,  after  giving  certain  legacies,  proceeded  as  foUowi: 
~"  All  the  rest  and  residue  of  my  goods,  chattiels,  testamentary  estate,  and  cAecti  isl 
property  real  and  personal  (according  to  their  respective  natures  and  quality,  iaAA\ 
xng  trust  estates),  I  give,  devise  and  bequeath  to  the  above-named  Frederic  Gnmai 
and  John  Squ&ooe,  their  heirs,  executors,  administrators,  and  assigns,  upon  Uwm 
with  all  reasonable  expedition,  to  sell  and  dispose  thereof,  as  rSOl]  fi^wi Aikd 
converting  the  whole  into  money,  to  divide  tKe  produce,  and  paj  to  each  of  tli 
daughters,  of  my  brother  kitely  c^oeased,  wjio  have  arrive^  at  the  age  of  twoitj-fl 
yeu«,  'and  those  now  minora  when  they  at^un  that  age,  X400.   The  remuniognv^ 
monies,  I  will  and  direct,  sb^  be  at  the  disposal  ot  the  said  Fredraie  Granger  a 
John  Squanoe,  to  be  b^  them  applied  for  the  relief  of  domestic  distress  ssnd 
indigent  but  deserving  individuals,  or  encouraging  undertakings  of  general  utility, 
such  mode  and  proportions  as  their  own  discretion  may  suggest,  irresponsible  to  s 
person  or  persons  whomsoever.   Provided  onl^,  that  should  any  difference  or  diffei 
of  (pinion  occur  as  to  the  application  or  distnbution  of  any  part  of  such  sur^dus ; 
I  direct,  that  such  differences,  as  they  may  arise,  shall  be  submitted  by 
to  the  jud^ent  of  the  above-named  Edmund  Pollexfen  Bastard,  and  that  his  deam 
shall  be  binding  and  conclusive  on  die  subject  in  controversy.   It  is  faithor  I 
express  wish  and  intention,  that,  if  practicable,  the  whole  of  such  mzploi  moniei  ^ 
distaibated  and  dispoaed  of  within  three  jreara  after  my  deoease.** 

He  appointed  Granger  and  Squanoe  his  exeontcoB. 

The  testator  died  in  1833,  leaving  both  real  estate  and  pure  paraonsltf 
considerable  value. 

Tbis  bill  was  filed  by  his  heir  at  law  and  next  of  kin,  against  the 
to  have  it  declared  that  the  alleged  sift  of  the  residue  to  charity  was  void. 

The  case  came  on  for  further  directions,  and  the  only  questaon  was, 
this  was  a  valid  charitable  8;ift  as  regarded  the  pure  personalty. 

[3621  Mr.  Kindersley,  Mr.  Flather,  and  Mr.  Terrell,  for  the  FUintiA. 

Mr.  remberton  and  Mr.  Swinburne,  for  the  Defendants. 

Mr.  Wray,  for  the  Attomey-GeneraJ. 

They  cited  Morice  v.  The  Bishop  0/  Durham  (9  Ves.  399,  and  10  Tea  53 
fFaUams  v.  Kershaw  (1  Keen,  227,  232  n.,  and  B  CL  &  Fin.  111.  n.),  JSttu  v.  " 
(7  Sim.  352,  and  1  Myl.  &  Cr.  286^  James  v.  AUm  (3  Mer.  17),  Fezey  v.  Jam 
Sim.  &  St  69),  Milfordv.  Be^tuMs  (1  Phil.  180.  And  see  JVosA  v.  UorUy,  5  Beav.  1 

The  Masteb  of  the  ItOLLS  [L(«tl  Langdale].   The  question  ansing  upon 
will  is,  whether  the  trustees  are  bound  to  apply  the  fund  wholly  to  a  aar' 
purpose,  for,  to  make  it  valid,  it  must,  according  to  the  decisions,  be  obli^ 
on  them.    It  is  not  a  question  whether  the  trustees  may  apply  it  to  a  cbsri 
purpose,  but  whether,  by  the  words  of  the  will,  they  are  1x)und  to  do  so. 
decisions  go  to  this  further  extent,  that  they  must  have  no  option  betweea 
charitable  and  any  other  purpose. 

This  Court  has  adopted  a  very  narrow  construction  in  deciding  what  ii  to  I 
deemed  a  charitable  purpose.  It  miut  be  either  one  of  those  purposes  denooinili 
(Suitable  in  the  Statute  of  Elizabeth,  or  one  of  such  purposes  aa  tiie  Court  eootn 
to  be  charitable,  by  analogy  to  those  mentioned  in  tlut  statute.  The  diffieoM 
always  arise  from  die  vagueness  of  the  language  used  by  testators.  Thsre  ii 
charitable  purpose  which  is  not  a  benevolent  fSO^  purpose,  and  yet,  a  trust  to  if 
funds  to  a  benevolent  purpose  has  been  held  not  to  be  a  charitable  trusty  os 
ground  that  there  are  benevolent  purposes  which  the  Court  cannot  oonstroe 
charitable  purposes ;  and  the  trustees,  being  directed  to  apply  it  to  bui 
purposes,  may  apply  it  to  benevolent  purposes  which  are  not  charitable,  acoo 
that  narrow  construction.  So  it  is  also  with  the  word  "  liberality,"  which  is 
more  vague,  for  persons  may  take  very  different  views  of  what  is  or  is  not  h 
In  this  case  the  direction  is  to  apply  this  fund  "  for  the  relief  of  domestic 
assisting  indigent  but  deserving  individuals."  I  confess,  in  my  view,  that 
sentence  had  ended  here,  I  should  have  said  that  this  was  a  good  charitable  pt 
for  its  object  is  to  relieve  distress  by  assisting  indigent  but  deserving  iixni 
and  that  would  be  a  valid  dhuitable  purpose  beoause  of  the  wcnrd  **  indict 
the  testator  goes  on  to  say  "  or  enocHiraging  undertakings  of  general  utility,  ia 
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ind  proportions  m  th^  own  diioretion  mav  suggest,  irre^mible  to  any 
or  persons  wfaomsoever."  Now  a  charitable  purpose  may  ver^r  well,  I 
eein,  be  a  purpose  of  general  utili^ ;  but  the  question,  which  seems  to  me  to 
in  Uiis  case,  as  in  the  ease  of  a  gi»  to  benevolent  purposes,  is,  are  all  purposes 
aiMnl  atality  necessarily  such  pufjioses  as  this  Court  deems  to  be  obaritable!  I 
in  my  opinion,  acoording  to  the  derisions  whioh  have  taken  place  in  this 
they  are  not.  The  words  general  utility  "  are  so  large,  that  they  ecnaprehend 
ma  whidi  are  not  charitable,  and,  comprising  purposes  which  are  not  charitable, 
natees  have  an  option  to  apply  them  to  purposes  whioh  are  not  charitable,  and 
iqaoitly  to  divert  the  trust  fund  from  those  purposes  which  this  Court  is  in  the 
of  considering  charitable. 

*  Ij  I  do  not  venture  to  say  that  I  am  well  satisfied  with  all  the  decisions  that 
tiken  pUce  on  this  subject.  I  think  that  there  are  older  cases,  shewing  perhaps 
tite  Court  would,  in  a  case  where  charitable  purposes  were  mentioned,  have 
eue  that  the  application  should  have  been  made  to  those  purposes ;  but  I  do 
'  myself  at  liberty  to  depart  from  the  decisions  which  have  been  made  on  that 
^  Ctxioeiving  myself  bound  by  authority,  I  must  declare  that  this  is  not  a 
hich  ctti  be  carried  into  effect  as  a  oharitaUe  purpose. 


XSMQ  Richards  v.  Cooper.  July  22, 1842. 

^  sKMtgagee  can  snstiaiQ  a  bill  of  fweclpsure  agunst  the  mtHligagor  and 
loent  mortgajgees,  without  making  the  eign^  mortgagee  a  party. 

le  Plaintiff,  who  was  tiie  second  mortgagee  of  some  property,  filed  his  UU  of 
ksore  against  the  assignees  of  the  mortgagor,  and  the  mortgagees  subsequent  to 

but  without  making  the  first  mortgagee  a  |)arty. 
r.  Pemberton  and  Mr.  W.  James,  for  the  Plaintiff. 

r.  Bsgshawe,  for  Wood,  the  fourth  mortgagee,  objected,  that  the  first  mort^;a^gee 
t  to  have  been  made  a  party  to  the  suit,  for  bis  client  was  desirous  of  redeeming, 
Dgfat  to  have  the  opportunity  of  redeeming  all  parties  without  the  necessity  of 
racing  another  suit  asninst  the  first  mortgagee. 

B  Mastbr  of  tss  Boixb  [Lord  Langdale]  overruled  the  objection,  and  made 
idinary  decree  for  foreclosure.  (NocB. — See  The  Biihop  of  ^mdutler  v,  fsowr, 
.  3U ;  Bote  v.  Page,  2  Sim.  471 ;  Fanmr  v.  CWiw,  lb.  466.) 


[906]  LOGKBART  V.  Hardy.   July  28,  1842. 

m  an  administration  suit,  it  is  referred  to  the  Master  to  take  an  account  of 
[d^)t^        aad  daims  are  made  against  the  estate  of  such  a  nature  that  the 
cannot  conveniently  dispose  of  them,  application  must  be  made  to  tiie 
which  vill  either  give  speinal  directions  to  the  Master  to  proceed,  or  direct 
action,  or  such  other  proceeding  as  the  exigency  of  die  case  may  require. 

:  was  a  creditor's  suit,  and  by  the  decree  in  the  cause  the  osual  accounts  of 

&C.,  had  been  directed  to  be  taken  by  the  Master. 
>  testator  had  been  tenant  for  life  of  some  property,  with  power  to  cut  timber 
and  house  bote.  The  Petitioner,  who  was  the  party  entitled  to  the  estate 
ler,  carried  a  claim  into  the  Master's  office,  alleging  that  the  tenant  for  life 
(down  and  acAd  timber  off  the  estate  to  the  value  of  several  thousand  pounds, 
Idsimed  the  amount  as  a  debt  due  from  the  testator's  estate. 
[Master  was  of  opinion  that  he  was  not  authorised  to  take  an  aocount  of  this 
the  claim  being  for  waste  and  not  for  a  debt^  and  no  sneh  question  being 
.  the  bilL 

I  leawioder-man  now  {nesented  a  petition,  asking  that  the  necessary  directions 
I  given  to  the  Master. 
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Mr.  PembettoQ  and  Mr.  Lloyd,  in  support  <^  the  petition,  conteDded,  that  in  tUi 
case  there  was  no  necesdU^  to  -me  *  hiS  to  substantiate  the  efamn  d  the  PetitioD^ 
which  was  as  mneh  a  debt  doe  from  the  testator's  estate  as  any  other  debt.  ThK 
the  Petitioner  could  not  bring  an  action  at  law,  and  that  the  Mastw  on^it  thocfod 

to  investigate  this  claim.  That  as  all  demands  on  the  estate  must  be  dispowd  j 
before  there  could  be  an  administration,  the  intention  of  the  reference  was  to  ^SOfl 
determine  all  claims  im  the  estate,  and  tiiat  the  Master's  jutisdietion  must  tiwraofl 
be  commensurate.  '  "  J 

Mr.  G.  Turner  and  Mr.  Shapter,  eontrdr.  This  is  not  a  proper  case  for  lm 
determination  of  the  Master  upon  affidavit.  The  course  of  proceeding  in  the  Masbtn 
office  is  not  adapted  to  such  inquiry,  where  the  defence  is  that  the  Plaintiff  acqaiesDM 
And  also  a  claim  of  set-ofT.  The  Master,  too,  has  no  jurisdiction  to  sward  the  com 
of  the  investigation  in  case  the  Petitioner  should  fail.  l 

Faynier  v.  Houston  (3  Mer.  297),  and  Baker  v.  Martin  (5  Sim.  380),  were  cited.  1 

Thk  Masisb  of  the  Bolls  [Lord  Langdalel.   It  has  been  referred  to  the  BiMM 
in  this  case,  to  take  the  necessary  accounts  of  the  estate  and  of  the  debt^  in  otd 
to  mahe  a  clear  fund  for  distribution ;  for  that  purpose  it  is  'necessary  tiiat  all  cliiB 
against  the  estate  must  first  be  disposed  of.    It  may  happen  that  claims  msT  1 
brought  forward  of  such  a  nature  that  the  Master  has  no  authority  under  the  deen 
to  dispose  of  them ;  and  it  may  be  impossible  for  him  to  come  to  a  aatisfacta 
conclusion  on  them.    Lord  Eldon  said,  "That  it  was  the  Master's  duty  to  go  <Ki«i 
the  accounts  until  be  found  a  difficulty  arising  from  the  want  of  sufficient  powen,si 
that  then  an  application  must  be  made  to  the  Courts  either  by  the  Master  w  d 
parties,  to  do  that  which  is  necessary,  in  order  to  supply  the  defect  of  his  authori^ 

I  think  that  where  such  difficmties  arise  in  the  Master's  office,  they  most 
brought  before  the  oon-[307]-Bideration  of  the  Court,  and  tiie  Court  will  either  ^ 
special  directions  to  the  Master  to  proceed,  or,  if  it  sees  that  the  Master  oau 
convenientiy  determine  the  matter,  it  will  direct  a  bill  to  be  filed,  an  action  to 
brought^  or  such  other  proceedines  to  be  taken,  as  may  be  deemed  proper,  accord! 
to  the  exigencty  of  the  case.  In  tiiis  case  it  may  be  that  the  best  mode  ^  detennid 
the  questicm  will  be  by  filing  a  bill. 

It  was  ultimately  arranged  that  the  Petitioner  should  file  a  bill,  tlie  BefendsM 
consenting  not  to  set  up  the  Statute  of  Limitations,  otherwise  than  thcty  would  ba* 
been  entitled  to  do,  if  the  dum  had  been  investigated  in  the  Master's  office. 


[907]  The  Attornxt-Gxneral,  Informant,  and  Thx  Master,  &a,  of  the  He 

OF  THE  Holy  Jesus  in  Newcastle,  Plaintiffs;  and  The  Corporation 
Newcastle,  Defendants.   July  U,  21,  JViw.  15,  1842. 

[S.  C.  6  Jur.  789 ;  12  01.  &  Fin.  402  ;  8  E.  R.  1464  (with  note).    On  the  point  i 
voluntary  conveyance,  see  Trye  v.  Coi-voraiion.  of  Gloucester,  1851,  14  Beav.  182. 
point  as  to  alienation  by  founders,  distinguished,  In  re  Patten^  1863,  52  L.  J. ' 
789.    See  also  Wiks  v.  Cfresham,  1864,  2  Drew.  258  ;  Land^  v.  Weston,  If 
Drew.  389 ;  St,  Mary  Magdakney  Oa^ford  v.  Ait&mey-Oeneral,  1857,  6  H.  L.  C 
10E.R.1272.] 

The  39  Eliz.  c.  5,  enables  "all  and  every  ^^son  and  persons"  to  found  ItoBpitsI^  < 
and  to  create  them  bodies  corporate.  Held,  that  a  corporation  may  exemm  I 
powers  ^ven  by  the  Act  to  *'  person  and  persons." 

A  cornoration  voluntarily  founded  a  hospital  under  the  39  Eliz.  c.  5,  and 
real  estates  to  be  conveyed  to  it,  which,  however,  were  subsequently  ma 
the  founders.  The  founders  afterwards  sold  the  hospital  property,  and 
it  for  valuable  consideration  to  the  purchasers,  giving  them  an  indemnity ; 
applied  the  purchase-money,  together  with  other  monies  of  their  own,  in  the  ] 
of  the  W.  estate.  The  founders  accounted  to  the  hospit^  yearly  for  more 
rental  of  the  estate  sold.   Held,  that  the  hospital  was  entitied  to  such  a 
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tboW.ertate^ M  the pnrdhasMtaonciy.of  the efaarity  estate  eontxibated tomids 
[ftepoitliiwitf      W.  estate. 

hi  SSEliz.  c.  fi,  nuule  perpetual  by  the  21  Jac  1>  c  1,  it  is  enacted,  "That 
every  person  and  persons  seised -of  an  estate  in  fee-simple,  their  heirs,  [308] 
or  assigns,  at  bis  or  their  wills  and  pleasures,  shall  have  full  power,  strength, 
snd  lawful  authority,  at  any  time  during  the  space  of  twenty  years  next 
^  by.deed  inrolled  in  the  High  Court  of  Chancery,,  to  erect,  found,  and  establish 
oimore  hospitals,  Maisons  de  Dieu,  abiding-places,  or  houses  ol  correction,  at  his 
or.  fin  sad  plea8iire>  as  well  for  the  finding,  sustentation,  and  relief  of  the 
ed,  poor,  needy,  or  impotent  people,  as  to  set  the  poor  to  work,  to  have  con- 
m  for  ever,  and  from  tame  to  tune  to  place  therein  such  head  and  members, 
Beh  Dmnber  of  poor,  as  to  him,  his  heirs  uid  assigns  shall  seem  convenient :  and 
the  HDie  hospitals  or  houses  so  founded  shall  be  incorporated  and  have  perpetual 
HODS  for  ever ; "  and  that  such  hospital,  &c.,  shall  be  a  body  corporate  and 
^uhI  have  power  to  sue  and  be  sued  in  the  corporate  name,  and  have  a  common 
Ac. 

oder  the  provisions  of  this  Act,  the  Corporation  of  Newcastle,  in  the  year  1 683, 
lad  an  bo^ital,  called  "  The  Master,  Brethren,  and  Sisters  of  the  Hospital  of  the 
Jesus,"  for  the  relief  of  poor  freemen  of  Newcastle  and  their  families ;  and  for 
dowment,  they  purchased  and  caused  to  be  conveyed  to  the  h<»pita],  two  estates 
fderley  and  Whittle. 

he  estates,  nevertheless,  continued  to  be  mai^iged  by  the  Corporatdon  of  Newcastle, 
they  had  been  part  of  the  coroorate  property ;  the  revenues  were  applied  by 
kt  the  purposes  of  the  hospital  and  the  vaoanoies  in  the  master,  bretnrea,  and 
» of  the  hospital,  from  time  to  time,  filled  up  by  them  as  the  founders  and 

PL 

1715  it  became  desirable  for  the  Corporation  of  Newcastle  to  purchase  an  estate, 
the  Wfdker  estate,  [309J  for  the  sum  of  £12,220,  and  not  having  sufireient 
r  for  that  purpose,  they  determined  on  selling  one  of  their  own  real  estates, 
the  East  HeddoD  estate,  and  the  two  estates  called  Ederley  and  Whittle,  with 
they  had  endowed  the  charity.  They  accordingly  sold  their  own  estate  for 
and  the  Ederley  and  Whittle  estates  for  J&3815,  and  they  carried  the  money 

corporation  chest,  and  applied  it  in  the  purchase  of  the  Walker  estate. 

1716  and  afterwards,  they  applied  to  Parliament  to  sanction  the  transaction, 
~  to  secure  to  the  charity,  out  of  the  Walker  estate,  a  substitute  for  the 

jRoperty  sold :  but  failing  in  obtaining  the  sanction  of  Parliament,  ^ey  took 
bsmselves  to  convey  the  two  charity  estates  to  the  purchasers,  and  covenanted 
tBt  enjoyment  as  against  the  hospital  and  to  use  their  best  endeavours  to  obtain 
t.of  Puiiament  confirming  the  title.  They  gave  bonds  of  indemnity  to  the 
Mrs  for  performing  the  covenants  in  the  deed,  and  conveyed  a  part  of  the 
BT  estate  to  trustees,  upon  condition  that  their  estate  should  cease,  if  they  should 
the  Act  of  Parliament  for  vesting  the  estates  in  the  purchasers  free  from  the 
<i  the  hoepital,  and  if  the  purchasers  should  quietly  enjoy  the  estate,  without 
^wa  from  the  hospital. 

e  eoiporation  continued  to  apply  for  the  use  of  the  hospital,  a  sum  exceeding 
lU  of  the  two  estates  sold.  The  Municipal  Corporation  Act  (6  &  6  W.  4,  o.  76) 
at  183S,  and  an  important  change  was  made  in  the  constitution  of  the  Corporsr 
Newoastle.  The  members  aoa  title  of  the  corporation  were  varied,  and  the 
of  tin  corporate  property  was  carried  to  the  account  of  [3103  "  Borough 
whieh  was  made  a[^cable  to  the  payment  of  the  debts  ol  the  cbiporartaon 
bwoi^  expenses ;  m  ease  of  a  deficiency,  it  was  to  be  raised  by  the  oorou^ 
by  a  torough  rate.    (Sect.  92.) 

diOTe  tr«uasacti(H)s  having  been  investigated,  a  suit  in  the  natute  of  an 
ItioD  and  bill  was  instituted  in  1836,  by  the  Attorney-General  and  the  hospital 
tile  CcHrporation  of  Newoastle,  which  prayed  a  declaration  that  the  hospital 
BUed  to  such  a  proportion  of  the  Walker  estate,  as  the  sum  of  £3815  bore  to 
md  X12,220,  and  for  a  convevance  thereof ;  for  .an  account  of  the  rents  from 
■ir  1838,  and  for  a  partition  if  neoessary. 
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The  Walker  estate  bad  latterly  prodaced  about  £4000  a  year,  and  the  c: 
on  the  hoepital  amounted  latterly  to  about  £600  a  year. 

Mr.  Pemberton,  Mr.  Purvis,  and  Mr.  Blunt,  in  support  of  the  bill  and 
The  Defendants  iin[«operiy  sold  the  estates  of  the  charity,  and  received  the 
money  which  they  have  invested  in  the  Walker  estate :  the  charity  ia 
entitled  to  its  shi^  of  the  property  purchased  with  the  produce  ot  its  esUtaa. 
Bud  that,  the  hospital  is  bouna  to  Mlow  the  land,  it,iid  to  reoorpr  it  luA ' 
hands  oi  the  pfMent  owners ;  but  a  eeshU  mm  ffiut  haa  his  option  erf  wfaidi  r 
will  pursue,  and  he  may  adopt  that  which  he  thinki  most  ben^ciBL   If  the  FU 
proceeded  against  the  present  owners,  the  latter  would  have  their  ranedy  orer 
the  Walker  estate  under  the  indemnity  deed. 

[311]  Mr.  Kindersley,  Mr.  Koe,  and  Mr.  Bates,  for  the  Defendants,  oontM 
first,  that  the  Plaintiffs  were  bound  to  seek  relief  against  the  estates,  by  foQa 
them  into  the  hands  of  the  representatives  of  the  purchasers. 

Secondly,  that  the  conveyance  to  the  hospital  was  voluntary,  and  was  avuAi 
the  subsequent  conveyance  for  valuable  consideration  to  tiie  purchasers.  (37  Elii. 

Thirdly,  that  the  hospital  had  not,  under  the  Act  of  Elixabet^  beeo  cnsi 
corpon^on ;  for,  by  that  statute,  only  *'  person  or  persons  "  were  auth<»iied  to  t 
corporations  for  the  purposes  of  the  Act ;  that  the  Act  dB  not  give  that  po« 
eorporatitnis ;  that  consequently  the  hospital  had  no  power  to  sue  in  a 
ohvacter,  and  no  relief  could  therefm  be  mnted  on  this  record. 

Fourthly,  that  as  the  Defendants  held  the  Walker  estate  under  a  UoenoeiB 
main  from  the  Crown,  and  as  the  hospital  had  no  such  licence,  it  eonld  os 
recovered  for  the  benefit  of  the  Crown. 

And,  lastly,  that  the  new  Corporation  of  Newcastle  were  not  liable  for  any  h 
of  trust  committed  by  the  old  one,  otherwise  the  effect  would  be  to  throw  upoi 
present  ratepayers  the  burthen  of  answering  for  the  torts  of  the  old  oorporation. 

Mr.  Purvis,  in  reply. 

The  Master  of  thb  Roli^  [Lord  Langdale].  From  the  course  which  thki 
has  taken  on  the  part  of  the  Defendants,  I  find  it  necessanr  to  read  the  [81S]  pt 
in  this  case,  in  order  to  ascertain  the  questimis  there  raued,  and  tile  points 
controTcrty.  If,  on  reading  those  pleadings,  I  find  it  necessary  to  refer  to  the 
which  has  been  urged,  I  will  mention  it  again,  in  order  that  it  may  be  ~ 
sidered,  but  subject  to  that  question,  there  is  nothing  to  hinder  me  from  now 
my  opinion  upon  the  case.  I  will  assume,  for  the  present,  that  this  hoeptal 
founded  and  endowed.  If  that  be  so,  what  then  is  the  case?  There  wsf^ 
several  estates  conveyed  to  the  hospital,  by  the  direction  of  the  Corpmadl 
Newcastle,  for  the  use  of  the  bospital,  and  by  different  persons ;  and  suppos^ 
hospital  to  have  been  well  founded  and  endowed,  the  corporation  could  not,  aha 
had  been  done,  by  any  means,  alter  the  rights  of  the  charity.  This  positiol 
apprehend,  in  conformity  with  the  doctrine  of  the  Court,  at  all  times  acted  upa' 
though  the  endowment  was  voluntuy,  and  tiiough  the  person  who  made 
have  abstained  from  doing  so,  jet,  after  he  has  mwe  the  endowment  and  foui  ' 
charity,  he  could  not,  of  his  own  authonihr,  alter  that  endowment.  (See 
Oauml  V.  Dvhmdi  (kiUge,  4  Beav.  265.)  The  conveyance  was  made  to  the 
bat  the  estates  seem  to  have  been  managed  by  the  Coiparation  <A  Nei 
revenue  derived  from  the  estates,  and,  if  I  correctly  understand  tiie  stai 
is  made,  probably  more  than  the  revenue  derived  from  the  estate,  was  beni 
applied  by  the  town  for  the  purposes  of  the  hospital,  and  this  continued  fw 
number  of  years. 

In  the  year  1716  it  became  desirable,  for  the  corporation  of  the  town  to 
the  Walker  estate.    It  appears,  from  entries  in  their  books,  that  they  had 
pecuniary  means  for  that  purpose ;  nor  bad  they  means,  through  the  u 
property  in  their  \J^S\  own  hand^  to  raise  the  money  for  that  purpose, 
woposed  to  do  was,  to  raise  money  for  the  purpose,  by  selUng  the  estate  __ 
Heddon,. which  was  their  own,. and  by  selling  two  of.the  estates  with  which 
several  years  before  endowed  the  charity,   ^ey  had  no  right  to  do  ^t,  no 
sell  those  estates  not  vested  in  them ;  and  so  far  as  they  had  any  rights  as 
and  visitors,  tiiose  rights  could  only  be  aercised  in  conformity  with  the  ' 
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i  mted.  The  whole  sum  they  had  to  raise  amounted  to  £12,330.  They 
needed  to  make  the  sale,  and  sold  their  own  estate,  the  East  Heddon,  for  £5200. 
griold  the  charity  estate  at  Whittle  for  £2200,  and  sold  the  charity  estate  at 
ileyforXlSlS,  and  by  these  means  they  brought  money  into  their  own  coffers 
tamoont  of  about  £9000.   As  the  estate  of  Walker  was  oonTeyed  to  them,  and 
■  not  vptnr  that  there  was  any  charge  on  it,  I  assume  that  they  obtained  the 
nu Htm  by  other  means.   All  t^  was  done  in  a. manner  which  they  knew  to 
im '  llkey  applied  to  Parliament  for  its  asseni.   What  tiiey  proposed  was, 
ItobmaDt  momd  aaoctiw  the  alienation  of  the  charity  estates,  and  sanction  a 
lute  being  given  to  the  charity  out  of.  the  Widker  estate.  Af tw  Img  considera- 
it  Kppem  they  failed  in  obtaining  the  sanction  of  Parliament,  on  the  ground,  I 
m,  that  they  did  not  shew  that  what  they  proposed  was  beneficial  to  the 
Not  being  able  to  obtain  the  authority  of  Parliament,  they  proceeded  in 
Mt  way  they  could  to  satisfy  the  purchasers ;  they  took  upon  themselves  to 
leooreysDces  to  the  purchasers,  and  gave  bonds  of  indemnity ;  they  procured  a 
gnnee  to  be  made  to  trustees  for  the  further  indemnity  of  the  purchasers,  and 
nhawn  bad  therefore  a  good  notice  of  this  transaction  as  the  vendors. 
i]  The  matter  has  gone  on  from  that  time  to  this ;  and  it  appears,  from  the 
HBt  msde  in  the  corporation  books,  which  is  in  no  way  disputed,  to  be  a  thing 


1  with  funds  belonging  to  the  coiporation,  and  applied  in  the  purchase  M  the 
Br  estate.  The  counsel  for  the  Defendants  properly  abstained  from  endeavouring 
nr  from  the  figures  that  it  must  not  have  been  so.  After  a  long  lapse  of  time 
enoDs  who  advise  the  hosintal  have  thought  fit  to  have  this  transaction  investi- 
I  and  the  question  is,  what  are  the  rights  of  the  parties  'under  the  circumstances 
I  dated,  wnich  I  state  witiiout  prejudioe  to  the  qoestioD  I  adverted  to  in  the 

Iha*  been  singularly  put  at  the  Bar,  that  if  there  are  two  remedies,  if  the  charity 
ther  follow  ue  estate,  or  sue  for  the  substitute  obtained  by  the  trustee  for  the 
^-if  it  has  an  option,  then  that  that  course  ought  to  be  adopted  which  is  most 
rial  to  the  person  who  committed  the  breach  of  teust.  That  fffopoeition  is 
inewtme;  1  have  always  understood  t^at  if  theesaAH  qne  tnut  mB&n  from  a 
lof  tms^  he  is  entitled  to  that  remedy  which  is  most  beneficial  to  himself ;  and 
d  every  day  that  witb  respect  to  the  restitute  of  property,  in  oases  where 
'  has  been  laid  out  on  an  improper  security,  the  cestui  que  tra^  chooses  that 
which  is  most  beneficial  to  himself.  And  that  is  the  law  tA  this  Court. 
It  it  is  said  that  this  is  a  new  corporation.  I  have  had  on  more  than  one 
■  to  oonsider  the  effect  of  the  Municipal  Corporation  Act  on  this  point,,  and  I 
BDsidered  that  it  is  not  a  new  corporation,  but  a  newly-constituted  government 
ohl  corporation ;  that  what  is  called  the  new  corporation  remains  subject  [316] 
kelial^ities  of  the  old  ooroonticm,  and  which  are  to  be  satisfied  in  the  same 
aa  if  DO  alteration  had  taken  place.  {AUoniey-Qenerai  v.  Kerr^  2  Beav.  429.) 
It  some  hardship  occurs  where  liabilities  are  fixed  on  the  ratepayers  in  a  town 
^tm  not  sn^'ect  to  before  the  Act ;  but  the  likbilities  oi  Uie  old  corporation 
&  Adr  corporate  property  to  the  new  corporation,  which  is  a  continuation  (rf 
•ornHmtion,  with  a  chanee  of  government.  There  are  nwny  very  ptat  political 
I  efnscted  by  the  Act,  but  in  other  respeets  the  corporation  u  not  legally 

some,  therefore,  to  this  position,  that  the  corporation,  having  the  possession 
power  over,  the  charity  property,  sold  it,  and  received  into  their  own  coffers 
lisse-money,  and  laid  it  out  as  their  money  with  other  money  which  was 
Mr  own,  in  the  purchase  of  another  estate.    As  this  was  a  breach  of  duty  in 
Hons  who  had  the  control  of  the  property,  the  ceduis      tnat  have  a  right  to 
oeh  relief  they  will  have,  and  they  claim  relief  aniinst  the  estate  that  was 
d.  What  th^  say  to  the  Defendants  is  this :  "You  purchased  the  estate 
we  desire  to  have  such  a  proportion  of  the  estate  ,  as  oar  pardiase- 
m  to  the  vhc^e ;  we  ask  to  have  so  much  of  the  estate  as  will  correspond  in 
the  proportion  which  our  part  of  the  purchase^oney  bore  to  the  whole 
Haoney  laid  out" 


charity  estates  was 


Digitized  by 


Goo 


600         ATTOftNilY-OBNEiUL  V.  COKFOBATION  OF  KWCASTLE 


I -cannot  thiok  there  can  be  a  reasonable  donlvb  of  their  right  to  that,  praridai 
they  hare  the  rieht  to  sue.  I  think  the  i^ult  of  tkis  esse  must  depend  upoa  tint 
question : — raised  probably  by  surprise,  but  if  it  is  properly  raised  by  the  pleading 
the  Defendants  have  a  right  to  have  the  benefit  of  it. 

[316]  I  will  read  the  pleadings,  and  see  whether  the  question  as  to  t^e  coiutitatioB 
of  the  charity,  is  raised  on  these  pleadings,  for  if  it  is  not,  I  think  it  is  too  much  ta! 
say  that  the  Defendants  are. entitled  to  advance  it  by  surprise  on  the  other  putjestfj 
the  hearing. 

July  21.   The  Master  of  the  Rolls  [Lord  Langdale^    In  this  case  an  objeetuf 
was  raised  during  the  argument  for  the  D^endants,  with  respect  to  the  constitotiea 
of  the  charity  and  the  right  of  the  bospittd  to  sue  in  a  corporate  character.  It 
doubtful  whether  that  qu^estion  had  been  raised  by  the  pleadings,  and  on  loddnK  A 
the  pleadings  it  certainly  is  very  doubtful  whether  the  questicHi  is  properly  raiaea 
not ;  for  although,  on  one  or  two  occasions  it  is  submitted  to  the  Court,  whether  t' 
was  a  due  constitution  of  the  corporation,  it  is  more  than  once  admitted,  in  the 
answer,  that  there  was  a  corporation ;  it  becomes  however  quite  immaterial,  bt 
on  looking  into  the  Commentaries  of  Sir  Edward  Coke  on  this  very  statute,  he  hi 
fully  provided  for  and  fully  answered  all  the  objections  raised  on  that  point(l)  A 
decree  must  be,  that  the  Corporation  of  I^ewcastle  fu-e  to  be  considered  as  trusteeii 
such  a  proportion  of  the  purchased  estate  as  the  purchase-money  derived  from  d 
charity  estate  bears  to  the  whole  purchase-money ;  and  it  must  be  referred  to  d 
Master  to  inquire  what  that  is,  if  it  be  necessary  to  make  any  inquiiy.   It  in 
alleged  on  the  hearing,  [317]  that  it  would  appear  that  the  whole  of  those  sums  ra 
not  really  derived  from  the  sale  of  the  charity  estate,  as  part  of  thcMe  sums  had  bei 
applied  in  purchasing  up  leasehold  interests  granted  by  uie  hospital  and  existaag 
the  time.    No  detail  was  entered  into  upon  the  subject^  and  I  am  unable  to  iom  a 
opinion  upon  it ;  but  if  necessary  it  must  be  referred  to  the  Master  to  inquire  wl, 
proportion  of  the  whole  purchase-money  was  paid  wi^  the  purchase-znoney  derin 
from  the  charity  estates. 

I  think  the  whole  £3815  being  the  amount  of  the  monies  arising  from  the  ssle 
the  Whittle  and  Kderley  estates,  must  be  taken  to  have  been  so  applied,  unlesB  d 
Defendants  can  shew  that  they  could  not  have  obtained  such  a  price  except  by  t»ttii 
themselves  in  a  situation  to  give  possession,  which  could  not  hare  been  done  iritba 
buying  up  the  leases;  the  real  purehasie^oney  obtained  will  then  be  the  wbe 
purchase-money  received,  less  the  sum  given  fo,r  surrendering  up  itbe  leaiea 
the  Defendants  can  prove  those  sums,  I  should  certainly  be  disposed  to  say 
ought  to  be  deducted.  What  I  take  to  be  established  is,  that  i!l2,220  was  the  i 
purchase-money  of  the  Walker  estate ;  and  the  amount  of  those  several  somi 
£2200  and  £16X5,  must,  primAfade,  be  taken  as  having  been  applied  in  the  pnrehv 
But  if  this  was  really  not  the  value  of  the  charity  estates,  but  the  value  of  the  ettrii 
and  the  existing  leases,  then  you  would  have  to  deduct  the  value  of  the  existing  leai 
provided  the  state  of  the  account  between  the  charity  and  the  corporatioa 
ascertained,  for  there  is  not  the  means  of  doing  it  otherwise.  The  purdia 
after  the  deductions,  will  be  the  amount  of  the  charity  estate  applied  to  the 
of  the  Walker  estate. 

[318]  I  do  not  think  the  expenses  ought  to  be  deducted  a^  all.  The 
was  merely  for  the  advantage  and  ben^t  of  the  oorporatini,  and  they, 
must  pay  the  costs  of  it. 

Declare  the  hospital  entitled  to  such  part  of  the  Walker  estate  as  is  o<fw 
with  the  amount  oi  the  purchase-money  contributed  by  Uie  charity  estate,  and 
the  whole  amount  of  the  produce  of  the  charity  estates  must  be  deemed  to  ban 
contributed,  unless  it  shall  appear  that  some  portion  of  it  was  applied  in  the 
of  existing  leasehold  interests  granted  by  the  hospital ;  and  refer  it  to  the  ^ 

(1)  2  Co.  Inst  722,  n.  1.— "These  words"  [».e.,  all  and  every  pereon  and  . 
"regularly  doe  extend  to  any  body  politick  or  corpc»ute,  but  not  to  such 
restrained  hy  any  Act  of  Parlifuneut  to  alien,  &c.,  but  doth  extend  to  such 
politick  and  corporate  as  may  alien  :  as  maiors  and  comminaltieB,  baylifibi 
bui^;688es,  &&,  and  the  like,  and  to  all  other  pertons  whatsoever." 
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•^oira  wbethw  any  mkJ  what  aunu  were  so  ap|died  in  the  purchase  of  such  leasehold 
Btenst  (NoTS.— Ad  appeal  is  pending  in  the  House  of  Lords  [13  CL  &  F.  402].) 

[319]  KxLLAWAT  V.  Johnson.  JtUy  22, 1842. 

[a  C.  6  Jur.  761.   Cf.  Ferry  v.  Kfiott,  5  Bear.  393;  49  £.  R.  590.] 

'naacAt  were  settled  to  the  separate  use  of  the  wife  for  life,  with  a  power  to  appoint 
itby  wfl],  and  the  settionent  ctmtained  a  poww  for  the  tiruatees^  with  the  conaent 
in  writii^  d  the  wife,  to  alter  the  securities.  The  trustees,  without  such  oonsent, 
sold  the  oMisols,  and  invested  the  produce  in  long  annuities,  which  they  afterwards 
told  and  lent  the  money  on  bond,  which  was  afterwards  received  by  the  husband, 
who  invested  it  in  leaseholds.  The  wife  received  the  long  annuities  until  sold,  and 
afterwards  joined  her  husband  in  executing  a  deed,  reciting  that  the  sale  of  the  long 
snnoitiee  and  the  subsequent  investments  had  been  with  ner  consent.  Held,  that 
die  appointees  of  the  fund  under  her  will  were  entitied,  as  agunst  the  husband  and 
tnutees,  to  have  the  consols  replaced,  and  that  die  interest  over  which  the  wife 
lisd  a  general  power  of  appointment  was  not  liable  to  make  good  the  breach  of 
tmst 

bee  the  orders  of  August  1841,  it  is  not  necessary  to  make  all  the  persons  com- 
mitting a  breach  of  trust  parties  to  a  suit  for  its  restitution. 

By  the  aettlemen^  made  on  the  marriage  of  Mr.  and  Mrs.  Letts  in  1797,  a  sum 
iXSiMM)  consols  was  vested  in  trustees,  upon  trust  for  Mrs.  Letts  for  her  separate 
K  for  lif^  with  remainder  to  her  husband  for  life,  with  remainder  to  the  children  of 
•  mamag^  and  if  there  slu)uld  be  none  (which  event  happened),  in  trust,  as  to  ono- 
df  for  sow  persons  aa  Mrs.  Letts  should  by  will  appwnt,  and  in  default  for  her  next 

kin. 

The  settlement  contained  a  power  for  the  trustees,  with  the  consent  of  Mr.  and  Mrs. 
Itts,  and  the  survivor,  testified  in  writing  under  their  hands  or  hand,  to  sell  the 
nsols,  and  invest  the  produce  "  upon  any  other  public,  or  on  real  security  or  securities 
tth  intercM^  or  in  tiie  public  stocks  or  funds,  or  in  the  purchase  of  freehold  or  copy- 
M  herttditameDts ;  and  from  time  to  time^  with  such  consent  and  approbati<«i,  to 
to  and  tnuiapose  the  aame^  and  to  sell  and  dispose  ot  the  hereditaments  bo  to  be 
ttchased ;  and  such  hereditaments  were  to  be  considered  as  money,  and  perscmal 
late. 

In  1799  the  four  trustees  sold  out  the  consols,  and  the  produce,  amounting  to  the 
wa  of  jC2040,  was  invested  in  the  purchase  of  £102  long  annuities. 

raaO]  In  February  1801  the  long  annuities  were  sold  by  the  trustees,  and  the 
nduce,  amounting  to  XI 760,  Ids.,  was  lent  on  bond.  The  bond  was  afterwards  paid, 
id  the  amount  was  received  by  Mr.  Letts. 

The  dividends  on  the  £3000  and  tha  long  annuities,  until  sold,  were  received  by 
■I.  Lette ;  but  no  other  part  of  the  income,  so  far  as  appeared  by  the  evidence,  had 
len  received  by  her. 

By  an  indenture^  dated  in  September  1801,  and  executed  by  and  made  betwewi 
branas  Letts  and  Esther  his  wife  of  the  one  part,  and  two  of  the  tmstees  of  the  other 
irt,  aftM*  reciting  the  sale  by  the  four  trustees  of  the  said  long  annuities,  at  the 
quest  and  by  the  consent  and  approbation  of  Mr.  and  Mrs.  Letts  (testified  by  their 
piing  and  executing  that  deed),  and  the  placing  out  the  produce  thereof,  with  the 
te  oonsoit  and  approbation  on  such  bond  as  foresaid,  and  that  the  said  Thomas 
Nts  had  received  nearly  the  whole  of  the  monies  thereby  received,  and  was  desirous 
:  pUcing  out  the  same  in  the  purchase  of  leasehold  premises,  or  other  personal 
mity  to  the  best  advantage  he  could,  and  after  reciting  that  he  had,  with  £1250, 
■rehaaed  certain  leaseholds,  Mr.  Letts  thereby  acknowledged  the  ;&1250  was  the 
Wloce  of  the  trust  monies,  and  that  he  would,  at  the  request  of  his  wife  or  the 
astees,  assign  the  leaseholds  to  the  trustees ;  and  he  covenanted  with  the  trustees 
lat  it  should  be  lawful  tot  his  wife  to  receive  the  renta  for  her  life. 

Mrs.  Letts  died  in  181^  without  having  had  any  child,  having,  hy  her  will, 
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appointed  her  moiety  in  tout  to  divide  amonsat  her  nei^ews  and  nieces^  in  her  * 

named,  including  therein  the  FUuntaflFMn.  Ewlaway. 
razi]  Mr.  Letts  died  in  1834. 

This  bill  was  filed  in  1835,  by  Mr.  and  Mrs.  Kellaway,  the  limited 
representatives  of  Mrs.  Letts,  and  claiming  under  her  will,  against  the  represent 
of  Mr.  Letts,  the  representatives  of  three  out  of  the  four  trustees,  and  the 
appointees  under  the  will  of  Mrs.  Letts,  seeking  to  oharf^e  the  estate  of  Mr.  Letuj 
the  estates  of  the  three  trustees  with  a  breach  of  trust  in  inveatiog  the  trust  k 
the  manner  above  stated. 

Mr.  Pemberton  and  Mr.  Dixon  contended  that  the  representatives  both  of 
Letts,  and  of  the  three  toutees,  were  bound  to  replace  the  moiety  of  die  £3000 < 
improperly  sold  out,  and  invested  in  funds  not  warranted  by  the  settlement ;  aadj 
to  pay  the  amount  of  the  dividends  accrued  since  the  death  of  Mr.  Letts, 
costs  of  the  suit.   They  insisted  also  that  the  Plaintiffs  were  entitled  to  have  a| 
on  the  leasehold  estate  for  the  amount. 

Mr.  Kindersley,  Mr.  Cooke,  Mr.  Koe,  Mr.  Ellison,  Mr.  Lloyd,  Mr.  Paynter,| 
Mr.  Lovat,  for  parties  in  the  sajne  interest,  and 

Mr.  George  Turner,  Mr.  Lewis,  Mr.  Purvis,  Mr.  Faber,  Mr.  Tinney,  sod  | 
Bacon,  for  the  representatives  of  Letts,  and  of  the  three  trustees,  atvaed  as  folio 

Mrs.  Letts  concurred  in  the  selling  out  of  the  trust  fuud,  and  she  had  the 
of  it,  by  receiving  the  long  annuities.    She  afterwards  executed  a  deed  df 
transactions,  acknowledging  that  diey  had  taken  [daoe  with  her  oonaeat  and 
tion,  and  therefore  confirming  them.   She  js  to  be  treated  as  a.  feme  tde^  in  r 
this  woperty,  and  having  concurred,  her  [SSS]  whole  intrawt  is  liable  to  ii 
the  Defendants.  {Troffordv.  Boehm^Z  MH^^U;  ^on^jKitfv.  Onslty,  SSim.  180; 
V.  Booth,  1  Beavan,  12fi.)   In  Ryder  v.  BukerUm  (3  Swanst.  80,  n.)  Lord  " 
discussed  the  liability  of  a  married  woman.    He  says,  "  there  is  another  point, 
it  is  said,  that  there  may  be  a  case  in  which  a  married  woman  may  not  have 
act  within  the  terms  of  a  trust  created  before  marriage,  and  yet  if  she  dm 
trustee  to  do  anything  against  her  benefit,  she,  being  so  concerned,  shall  Dot_^ 
wards  be  admitted  to  take  advantage  of  it,  against  the  trustee,  which  I  believe  r 

The  property  was  settled  for  her  Bepaiato  use,  without  any  reatrictifm  i 
anticipalaon,  which  was  not  the  case  in  Moddey  v.  BaiUock  (1  Rusb.  141) ;  and 
a  genwal  power  of  appointment^  the  fund  in  the  hands  of  her  appointees, 
mere  volunteers,  issubjeot  to  her  debts  aiid  liabilities.  (See  Jmneyr.  ^%drewt,ii\ 
264.)   In  HeatUy  y.  Thomas  (15  Yes.  596)  property  was  settled  to  the  flepaiatei 
a  married  woman,  and  she  had  a  general  power  of  appointing  by  will ;  and  ' 
held  tiiat  the  property  was  liable  to  pay  a  bond  which  she  had  executed. 

The  trustees  had  the  power  of  investing  in  public  securitira,  and  might  ii 
long  annuities.    They  had  the  option  of  investing  on  real  security,  and  are,  tfe 
only  liable  for  the  principal  money,  and  not  for  the  stock  and  dividends.  Mm 
Hunter  (6  Mad.  295 ;  and  see  EockUy  v.  BatUoek,  1  Russ.  141 ;  and  JFatU  v. 
[6  Beav.  188].) 

[Thb  Mastkr  of  the  Rolls.   They  had  a  right  to  sell  out  to  make  a 
invaitment;  but  here  the  consols  were  improperly  sold  out  to  make  an  ti 
[3231  investment    Supposing  them  liable  at  al(  they  are  dearly  liable 
consul 

Lastly,  no  relief  can  be  had  on  this  record,  as  t^iere  is  no  rwreaentative 
Court  of  Mr.  Fixen,  one  of  the  trustees,  guilty  of  the  breach  of  tnut. 
Mr.  Pemberton,  in  reply. 

The  trustees  had  no  right  to  sell  out  the  stock  except  in  the  manner  aatb 
the  power,  viz.,  upon  an  authority  in  writing.    The  sale  took  place  wii 
written  authority  of  the  wife,  and  for  an  improper  purpose,  and  the  acts  of 
relied  on  are  not  binding  on  a  married  woman.   (See  Siipkiiu  t.  Jfjni^  S 

M.  86.) 

The  32d  Order  of  August  1841  (Ord.  Can.  1 74)  renders  it  unneoeaiaiy  to: 
the  trustees  parties.  (See  Perry  v.  Knott,  5  Beav.  p.  293.) 

The  Master  of  the  Rolls  [Lord  Langdale].   This  is  a  bill  filed  to  make] 
breach  of  trust  under  the  following  cireamstaoces.   On  the  marriage  ol  Hr.i 
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iinttlemeot  was  made  of  a  sam  of  £3000  codboIb,  the  dividende  of  wfakh  were 
be  ptid  to  the  wife  for  life  for  her  separate  use,  with  remainder  to  Mr.  Lette, 
irenainder  to  the  children  of  the  marriage,  and  if  no  children,  one-half  of  the 
I  was  to  go  to  the  husband,  and  the  other,  half  to  such  persons  as  the  wife 
^^Qt  oy  will,  and  there  was  a  gift  over  in  default  of  appointment. 
!vu  a  power  for  the  trustees,  with  the  consent  in  writing  of  the  husband  and 
y  to  aell  the  stock,  and  invwt  the  produce  on  public  or  real  securities,  or  securitaes 
or  in  the  public  Jt^]  stocks  or  funds,  or  in  the  purchase  of  freehold  or 
hereditaments.  The  stock  was  sold  out,  not  for  any  of  the  purposes 
I  ID  the  settlement^  bat  for  the  purpose  of  applying  it  in  the  purchase  of 
Ikagunoitiei,  In  February  1801  these  long  annuities  wwesdd  for  £1760,  16s. 
[■oney,  instead  of  b«ng  invested  in  any  of  the  seeuritieB  pointed  out,  was  lent 
1;  sod  the  bond  was  afterwards  paid  off,  and  Mr.  Letts,  who  received  the 
f,  affiled  it  in  the  purchase  of  a  leasehold  estate. 

Lmore  clear  breach  of  trust  was  never  committed.    The  wife  afterwards  executed 
of  1801,  which  did  not  bind  her,  because  she  was  induced  by  the  husband, 
:  the  benefit  of  the  breach  of  trust,  to  execute  this  deed.    The  wife  by  her 
ated  the  power,  and  the  Plaintifis  are  entitled  under  the  will.   She  died  in 
J  having  had  no  children  and  she  left  her  husband  surviving.    He  died  on  the 
fof  February  1834,  and  his  executors  are  the  first-named  Defendants  on  this 
The  question  is,  if  tiie  representatives  of  Mr.  Letts  and  the  trustees  who 
'  are  not  answecable ;  and  it  is  clear  that  the  trustees  are  answerable, 
with  the  representatiTes  <A  Mr.  Letts,  who  had  the  benefit  of  the  breach  (rf 
M  the  stock  had  not  beon  improperlT  sold  out  for  an  improper  purpose  there 
have  been  no  loss -or  diminution  of  the  trust  fnnd.   All  the  tnutees  were 
I  to  it ;  all  the  trustees  concurred  in  aellioff  the  long  annuities ;  and  each  and 
id  them  is  answerable  for  any  future  loss,  the  root  and  cause  of  snob  loss  being 
selling  out  of  the  stock.    The  estates  of  the  trustees,  therefore,  are  all 
y,  Uie  stock  must  be  replaced  with  the  dividends  since  the  death  of  Letts.  The 
estate,  in  the  purchase  of  which  the  trust  fund  was  invested,  still  exists, 
iPIainti%  have  a  right  to  make  it  available  to  satisfy  the  breach  of  trust. 

I  think  it  is  not  necessary  to  have  all  the  persons  liable  before  the  Court ; 
IT  Uie  New  Orders,  if  one  trustee  only  was  present,  I  should  make  a  decree 
'  him,  leaving  him  to  seek  contribution  from  Ae  other  bustees. 

'  vs>  declared  that  the  estates  of  Letts  and  of  the  tarustees  were  liable  to 
lonemoietT  of  ^e  £3000  consols,  and  to  make  good  the  dividends  accrued 
'  (death  of  Mr.  Letts,  and  to  pay  the  costs  of  the  suit;  and  it  was  declared 
I  leasehold  estate  and  the  rents  received  since  the  death  of  Mr.  Letts,  were 
Uy  liable  to  the  claim  of  the  appointees  <rf  Mrs.  Letts. 


[336]    WiLLiAMB  «.  Wkntwobth.    JvJ/y  20^  21,  1,  1842. 

)Ta^  V.  TayUr,  1861,  3  Mac.  &  G.  429 ;  42  £.  R.  327 ;  /n  re  Mtaret,  1879, 
10  Cb.  D.  663 ;  /n  n  Bhodex,  1890,  44  Ch.  D.  99.] 

V  will  ruse  an  implied  contract^  and  give  a  valid  demand  or  debt  against  the 
or  his  estate,  for  monies  expended  for  the  necessary  protection  of  his 
land  estate. 

I  commission  of  lunacy,  A.  B.  was,  upon  inquisition,  found  lunatic,  and  the 
rwaa  confirmed  upon  the  trial  of  a  traverse.    Before  the  costs  had  been 
to  be  raised  A.  R  died.    Held,  that  under  the  3  &  4  W.  4,  c.  104,  the 
[Mate  of  tJie  lunatic  was  liable  for  the  costs  of  the  proceedings. 

lessee  the  Plaintiff,  representing  himself  to  be  a  creditor  of  Charles  Henry 
1,  filed  hifl  bill,  on  behalf  of  himself  and  all  other  the  ^editors  of  the 
to  obtain  payment  of  his  and  the  other  debts  out  of  the  real  and 
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personal  estate  of  the  debtor.  The  heir  at  law  put  in  a  demurrer  to  die  Inll,  aod 
alleged  that  upon  the  bill  it  did  not  appear  that  the  Plaintiff  was  a  creditor. 

The  ease  was  this  :-~Charle8  Henry  Tubb  was  a  lunatic ;  the  Plaintiff  petitioDed 
for  a  oommission  of  lunacy,  which  was  duly  issued.  Upon  the  inquisttioo,  a  verdict 
of  lunacy  was  obtained,  and  upon  the  trial  of  a  traverse,  [326]  was  eoofinned.  if 
an  order  of  the  Lord  Chuicellor,  it  was  referred  to  the  Master  to  tax  the  costs :  te 
inquire  what  fund  there  was  for  payment,  and  if  no  fund,  whether  it  would  ks 
proper  to  raise  the  amount  by  sale  or  mortgage  of  the  real  estate.  Poidiiigtki 
ivooaediags  b^ore  the  Master,  ^e  lunatic  duM ;  and  the  h(ad  GhaooeUv  adasg 
ander  hi*  jutisdicticHi  in  lonaoy,  had  no  longer  power  to  raise  the  eoetm  by  ads « 
mortffage  of  the  lunaUc'a  estate  Imt  under  an  oner  afterwards  made,  the  eosts  w« 
tazedatthesumof  X116&,  16s.  8d.  The  Master's  report  waacoofirmed,  andbyu 
order,  made  by  the  Lord  Chancellor  '*  in  the  matter  of  the  lunacy,"  it  was  deoUni 
that  the  costs  had  been  properly  incurred  tor  the  benefit  of  the  lunatic,  aod  the  Ul 
also  alleged,  that  tiiey  were  necessary  for  the  proteetioa  ci  the  parscm  and  eststa  d 
the  lunatia 

Mr.  Kindersley  and  Mr.  Dixon,  for  the  heit  at  law,  in  support  of  the  demonat 
The  Plaintiff  has  no  valid  demand  as  against  the  real  estate  of  the  lonatae.  Hi 
must  rest  his  claim  on  the  3  &  4  W.  4,  e.  104,  which  makes  the  real  estate  flC 
persons  "  assets  to  be  administored  in  Courts  of  Equity  for  the  payment  (rf  (iw  jo^ 
debts  of  such  ^rson,  as  well  debts  due  on  simple  coniraet  as  on  ipeaaliy."  Tfau  is  aotj 
a  debt  on  speraalty :  if  it  were,  it  would  be  pUuuly  invalid,  bein^  created  a  lmisti» 
is  it  then  a  debt  on  aimirie  oontoactf  Now  this  olaim  is  not  in  Uie  radinaiy  osetl. 
die  term  a  "debt"  at  all ;  nor  is  it  possiUe  that  any  eenlrad  could  be  ratared  iiMi 
between  the  lunatic  and  die  Plaintiff.  It  would  be  extraordinary  indeed,  if  a 
stranger  by  his  voluntary  iuterferenoe  could  charge  the  heir.  In  CkirUr  r.  Bevd  (II 
Sim.  7)  a  person  who  was  a  lunatic,  [327]  but  had  not  been  found  to  be  ao  ay 
inquisition,  died,  seised  of  a  small  freehold  estate,  but  not  possessed  of  uiy  ipenomk 
[ffoperty.  His  step-father  had  received  the  rents  of  the  estate,  and  had  expsndoi 
more  than  the  amount  of  them  in  maintaining  the  lunatic ;  fae  had  also  paid  the 
lunatic's  funeral  expenses.  It  was  held  that  he  was  not  entitled,  under  3  &  4  W.  i 
c.  104,  to  be  paid  either  the  suntlus  expenditure^  or  the  amount  of  die  ftnsnl 
expenses  out  of  the  lunatic's  freehokl  estate. 

Under  the  1  W.  4,  a  65  (sect  28),  the  Lord  Chancellor  has  power  to  sdl  «r 
chaige  the  real  estates  of  a  lune^  for  &e  payment  of  his  debts  or  engagement^  <r 
the  ooets  of  oli^ning  the  eommiasion  of  lunacy ;  but  the  powera  we  exgmdf 
limited.  (Sect  30.)  That  power  has  not  been  exercised,  aad-uptm  the  death  d  ths 
lunatic,  the  Lord  ChaneeUor  had  no  longer  the  power  to  oharse  the  estate,  vinek 
then  became  the  estate  of  the  heir,  aod  was  not  the  estate  of  the  lunatia 

Mr.  Pemberton,  Mr.  O.  Turner,  and  Mr.  Willcock,  in  support  of  ^  bill   In  the 
case  of  a  lunatic  the  law  raises  a  contract,  by  implication,  for  necessaries,  iu  tbs 
same  way  as  it  does  in  the  case  of  ui  infant,  and,  as  against  a  husband,  for  iieoesvrifli< 
supplied  to  his  wife.    Jfon^  v.  Seott  (I  Sid.  112),  Baxter  v.  Lord  ForUmmth  (5  R  A 
C.  170),  JFaUumlk  v.  Tubb  (1  Y.  &  C.  (Ch.  CW.)  171;  affirmed  by  the  Loid  Chsncella; 
Nov.  II,  1842).   In  Sounrd  v.  Lord  Digby  (2  Q.  &  Fin.  634^  Lord  Broughsm 
ddered  a  hiiu^  was  as  liaUe  fw  mwey  paid  to  his  use  for  neoeaaarie^  ' 
person  oi  aonnd  mind,  for  odierwiae  fae  mi^t  be  left  dertitoto ;  and  his  Lg 
ship,  aftw  stating  die  Eacta  aX.  Lord  Pwtamouth's  case,  aaid,  **The  ptaetiee 
same  in  Qianeeiy  «i  matters  <rf  lunacy.   Nodiing  is  m<we  oommoo  than  for 
Chanoellor  to  confirm  a  Master's  report  making  allowances  to  A.  R  Ich-  n»»i«  L 
for  the  use  of  the  lunatic — to  C.  D.  for  having  maintained  the  Innatie ;  to  £.  F.  ft 
baring  clothed  the  lunatic.    Upon  what  gronnd  are  all  these  allowanoes  made  I  Nl 
from  kindness,  not  from  charity,  not  for  the  convenience  of  the  parties,  but  bsoM 
th^  are  debts  ;  because,  in  the  eye  oi  that  Court,  be  it  a  Court  oi  law  or  a  Goiri 
of  Equity,  or  the  Chanoellor  sitting  in  Lunaey,  they  we  valid  debts  incorred  hflk 
insane  person,  and  are  discharged  by  the  justioe  of  the  Court." 

In  GarifT  t.  Bewd,  the  VicfrOiancell<»-  of  En^and  cononred  that  die  expeodiM 
by  the  lunatic's  stop-fisther  bevond  the  rents,  for  tin  maintenMBce  <rf  the  Imiatie, 
an  act  of  bounty,"  and  that  the  fnnenl  expeoaes  were  **not  a  debt  eonteaefeed 
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Me;"  io  bet|  that  tiwy  ooutd  not  constitute  a  debt  of  the  deceased  party,  as  they 
InnotdDS  It  hii  deaUi. 

I  nemids  **  simple  oontnct"  eompriae  an  implied  oontnct  as  veil  as  any  other, 
lie  pmoDsl  estate  of  the  lanatic  would  fonnerlr  have  been  liable  to  this 
md,  ud  DOW,  by  the  statute,  the  real  estate  is  eqnidly  liable. 
11^  also  cited  Brown  y.  JoddnU  (3  Gar.  &  P.  30),  Dame  v.  Ladjf  KtrboaU  (8  Car.  & 
179),  The  Earl  of  Bath  v.  The  Earl  of  Bradford  (2  Ves.  sen.  587). 
Hflh  Mr.  Kiodwaley,  in  reply. 
Id  HASIIB  OF  THE  BoLLB.   I  wiU  consider  this  case. 

infid  1.  Thk  Master  of  the  Rolls  [Lord  Langdale].  It  was  argued  in  this 
L  tut  hoverer  beneficial  to  Uie  lunatic,  the  expenditure  may  hare  Men,  yet^  as 
Btttic  was  incapable  of  contraotiD^  no  debt  could  be  oonsatoted ;  but  1  am  of 
m,  tint  in  Uie  ease  oi  money  expended  for  the  necesuor  protection  of  the 
I  and  estate  of  the  lunatio,  tne  law  will  raise  an  implied  oonferaot,  and  fpY9 
ddanand  or  debt,  agauist  the  lunatae  or  his  estate,  and  under  die  oircum- 
udthu  ease,  a  debt  was  constituted,  and  that  parent  of  it  may  be  obtained 
t  the  real  estate,  if  the  personal  estate  be  insufficient  Any  other  conclusion 
1,  as  it  appears  to  me,  be  extremely  dangerous,  as  well  as  contrary  to  the 
i^ea  cpon  which  several  cases  have  been  decided.  That  which  is  necessary 
« protection  of  the  person  and  estate  of  the  lunatic,  may  well  be  subject  to 
km  aod  consideration ;  but  when  a  demand  is  made  in  respect  of  a  necessary 
It  kud,  I  do  not  see  how  it  is  to  be  distinguished,  in  principle,  from  a  demand 
^  io  respect  of  the  supply  of  food  and  clothing.  A  debt  is  constituted  by 
I  of  a  oonteaet,  which,  in  such  oases,  the  law  will  supply,  and  it  rests,  as  i 
nt,  open  a  &r  better  foundation  than  the  rule  whit^  has  sometimes  been 
ad  to— that  a  man  shall  not  be  allowed  to  stuftify  himself.  Overrule  the 
(nr. 


[)S80]   Bamfton  v.  Bibchalu  Jvlg  22,  Aitgagt  1, 1842. 

[S.  C.  afBimed  on  appeal,  1  Ph.  068  ;  41  E.  R  74».] 

a  ft  suit  abates  after  a  demurrer  has  been  filed,  but  before  it  has  been  heard, 
^Fiaiiitiff  and  those  representing  him  may  file  a  bill  of  revivor  and  supplement 
tke  porpoae  of  having  the  demurrer  disposed  of ;  but  the  equity  of  the  original 
ibeiiig  diallenged  by  the  demurrer,  the  Plaintiff  in  the  second  bill  is  not  at 
1^  to  chum  the  same  or  additional  relief  by  adding  suf^lemental  matter  in 
montion  of  the  or^nal  claim,  aod  not  required  for  the  purpose  of  shewing 
tad  sainst  whom  an  order  to  revive  may  be  properiy  obtained. 
Ithot  dte  (General  Orders  of  August  1841  does  not  apply  to  a  cause  which 
pe  abated  before  those  orders  came  into  operati<m. 

pdemmrer  to  the  Plaintiff's  previous  bill  having  been  allowed  (fi  Beav.  p.  67), 
■stiff;  in  June  1842,  filed  a  new  bill.  It  stated  that  on  the  14th  of  May  1832 
pnl  bill  was  filed  by  William  Blackburn,  as  the  assignee,  under  an  Act  for  the 
p  Insolvent  Debtors,  of  Thomas  Standiah  otherwise  Stanley,  and  representing 
■  Frank  Standish,  on  the  12th  of  May  1812,  died  seised  of  real  estates 
il  sod  without  issue,  leaving  Thomas  Standiah  or  Stanley  his  heir  law, 
koD  the  death  of  Sir  Frank  Standish,  Frank  Hall  Standiah  took  possession  of 
■In  wi^nt  hawing  any  title  thereto,  and  that  tite  Plaintiff  had  commenced 
k  of  ejectment  to  recover  possession  of  tAe  estates,  but  that  there  were 
■Kiig  terms  and  ineamlwances,  which  Frank  Hall  Standish  intended  to  set 
IW  to  the  action ;  and  that  the  bill  prayed,  that  he  mi^t  be  restrained  from 
k  and  that  all  impediments  to  the  fair  tnA\  of  the  action  might  be  removed, 
Hirther  relief. 

Vto  this  Inll  a  general  demurrer  for  want  of  equity  had  been  put  in,  but  had 
VMidi^oaed  o£ 
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That  eight  years  after  the  bill  was  filed,  namely,  id  Beoember  1840,  FnekHaS 

Standish  died,  and  that  the  Defeodanta  by  virtue  of  some  pretended  will  of  dw  aud 
F.  H.  Standish,  "by  which  they  pretended  they  had  become  the  devisees  in  fee,  ar 
legal  [331]  personal  representatives  of  the  said  F.  H.  Standish "  entered  into 
possession  of  the  estates  without  having  any  title  Uiereto.  That  the  instdTNl 
died  in  July  1836,  leaving,  as  this  bill  alleged,  James  Standish  his  heir  and  tl« 
heir  of  Sir  Frank  Standish.  That  the  Plaintiff  Blackburn  died  in  March  1841,  and 
soon  after  his  death  the  present  Plaintiff  was  appointed  assignee  of  the  insolrait't 
estates :  and  that  in  this  way  all  the  rights  and  interests  of  the  Plaintiff  in  tkt 
original  bill  had  devolved  upon  the  Plaintiff  to  the  present  bill;  and  that  all tkt 
rij^ta  and  interests  of  Frank  Hall  Standish,  the  Defendant  to  the  original  bill,  k 
devolved  upon  ^e  Defendants  to  this  bill,  who  were  entitled  onder  the  i 
'Fnxik  Hall  Standish. 

The  present  bill  also  alleged  the  continned  existence  of  outstanding  terms  of  yi 
and  that  certain  mortgages  and  leases  were  subsisting : — that  some  satisfied  ten 
had  become  vested  in  the  Defendants,  and  that  some  of  the  mortgagee  or  ioeai 
brances  were  vested  in  Frank  Hall  Standish  at  the  time  of  his  death,  and  had  ana 
become  vested  in  the  Defendants,  and  that  others  were  vested  iu  other  persons ;  till 
the  action  brought  against  Frank  Hall  Standish  by  the  original  Plaintiff  had  becM 
wholly  abated,  and  that  the  Plaintiff  had  commenced  a  new  action  against  4 
Defendants  or  their  tenants,  and  that  the  Defendants  threatened  and  intended  to  a 
up  l^e  outstanding  terms,  mortgages,  &&,  as  a  defence ;  that  the  Plaintiff  was  nndi 
the  oiroumstances  unable  to  recover  at  law ;  that  very  little  was  due  on  tiie  mortgsg 
and  that  it  had  been  paid  out  of  the  rent*.  It  chugged  Uut  the  original  Inll  been 
abated  by  the  death  of  Frank  lUl,  otherwise  Frank  Hall  Standiw,  and  that  tf 
Plaintiff  as  such  aasi^ee  as  aforesaid  was  entitled  to  have  the  same  revived,*  and 
charged  that  Frank  Hall  Standish  and  the  Defendanta  [332]  since  his  deaUi  hi 
verbally  and  in  writing,  admitted  the  several  matters  and  things  in  the  angaial  I 
and  in  the  present  bill  stated  and  charged  to  be  true. 

The  bill  prayed  that  the  original  suit  might  be  revived,  and  for  a  declaration  tfa 
the  Plaintiff  was  entitled  to  the  full  benefit  of  the  proceedings  in  the  original  suit, 
of  the  supplemental  matter  against  the  new  Defendants,  and  if  necessary  that  tft 
demurrer  might  be  set  down  to  be  argued;  it  then  prayed  a  declaratira  that  Ik 
Plaintiff  was  entitled  to  the  estate,  or  that  an  issue  might  be  directed  for  tryii^ 
right,  or  ^t  Uie  Plaintiff  might  be  at  liberty  to  try  his  title  by  ejeobnent ;  and  if 
should  appear  that  the  D^ndsnts  were  oititied  to  any  mortgage,  that  the  neoen 
-aoconnts  might  be  taken  of  the  rents  received,  and  that  the  Defmdants 
decreed  to  pay  to  the  Plaintiff  what  should  be  found  doe  from  them ;  that  the  * 
estate  and  the  title-deeds  might  be  conveyed  to  the  Plaintiff,  and  that  t^e  Defi 
might  be  restrained  from  setting  up  the  outstanding  terms  on  the  trial  of  any 
commenced  or  to  be  commenced  against  the  Defendants. 

To  this  bill  a  demurrer  was  filed  for  want  of  equity  and  for  want  of  partiea. 

Mr.  George  Turner  and  Mr.  Elmsley,  in  support  of  the  demurrer.  First  as  to 
want  of  equity.  There  is  no  authority  for  a  bill  framed  like  the  present,  it  is  neii 
a  bill  of  revivor  and  supplement,  nor  an  original  bill,  but  is  a  mixture  of  both. 

A  demurrer  having  been  filed  to  the  original  bill,  the  present  Plaintiff  ksi 
right  to  call  for  any  answer  from  the  representatives  of  the  original  Defendants, 
is  [338]  not  entitled  to  revive  the  suit  merely  for  the  purpose  <d  availing  hims^ 
the  previous  proceedings,  so  as  to  prevent  the  Statute  of  Limitations  roiming ;  t 
he  be  entitled  to  do  s(^  he  can  only  state  by  way  of  supplement,  such  matters  as 
be  necessary  for  the  purpose  of  reviving  the  abated  suit 

The  original  bill  was  to  restrain  the  setting  up  of  certain  outstanding  terms 
the  trial  of  an  action  at  law  then  commenced.    That  action  is  wholly  abated, 
cannot,  by  the  rules  and  principles  of  the  Common  Law  Courts,  be  revived ;  it 
therefore  useless  to  revive  a  suit  in  equity  in  aid  of  an  action  which  has 
determined.    The  Statute  of  Limitations  (3  &  4  W.  4,  c  27)  is  applicable  to  the 
action  which  has  since  been  brought,  and  there  is  no  sufficient  acknowledgmeik 
writing  stated  upon  this  bill  to  avoid  its  operation.    It  is  not  stated  that  ' 
acknowledgment  was  signed  by  the  Defendants,  nor  that  it  was  daliTusd  to 
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maoD  QDtatled.  (Sect.  1 4.)  It  w  therefore  insufficient  to  prevent  the  operation  of  the 
eeeot  statute,  whidi  not  only  bars  the  remedy,  but  extineuishes  the  right.  (Sect.  34.) 

If  the  Plaintiff  claims  as  representing  the  deceased  Haintiff,  he  must  be  bound  by 
11  the  prooeedingB  in  the  former  cause.  He  must  come  forward  upon  the  strength  of 
ka  tide  of  the  pu>ty  he  rejn^nta,  and  of  him  alone ;  here  the  Plaintiff  claims  under 
new  title,  upon  subsequent  acknoTledgment»  and  he  seeks  assistance  in  rwpeot  of  a 
nr  teHoa  at  law  commenoed  by  himseu. 

Again,  as  the  Plaintiff  has  not  set  down  the  original  demurrer,  it  must  be  held 
nfficieDt    34th  General  Order  of  August  1841.    (Ord.  Can.  174.) 

[334]  Secondly,  the  personal  representative  of  Frank  Hall  Standish  is  a  necessai^ 
irty  to  this  suit,  in  order  that  he  may  account  for  the  receipt  of  the  rents  by  his 
Htator.  The  allegation  is,  that  the  Defendants  "  are  the  devisees  in  fee,  or  the  legal 
BTBonal  representatives  of  Frank  Hall  Standish."  This  allegation  is  to  be  taken 
piiut  the  pleader,  and  the  Defendants  must  be  therefore  considered  to  be  the 
iriiees,  and  not  the  legal  personal  representatiTes  of  Frank  Hall  Standish ;  Bails  v. 
faryrotv  (3  Beav.  284). 

Hr.  Pemberton  and  Mr.  Bilton,  omMt.  The  question  on  this  demurrer  is  not 
fcether  the  Plaintiff  is  entitled  to  an  uiswer,  or  whether  he  is  not  entitled  to  all  the 
fief  prayed,  but  wheUier  he  is  entitled  to  none.  The  Plaintiff,  on  whom  the  rights 
:the  original  Plaintiff  have  devolved,  has  a  clear  right  to  hare  the  bill  revived  for 
IS  purpose  of  having  th&  pending  demurrer  disposed  of.  This  part  of  the  relief 
iiDOt  be  denied  him,  and  it  was  the  fault  of  the  Defendants,  who  nad  the  power  of 
tting  down  the  demurrer,  that  it  was  not  done :  Ajtonymom  (2  Ves.  jun.  287).  It 
MB  not  appear  that  in  fiotitious  proceeding,  like  an  action  of  ejectment,  the  death  of 
«  Dominal  parties  would  prevent  its  being  ever  continued. 

Under  the  prayer  for  further  relief  contained  in  the  original  bill,  an  issue  might 
(directed.  Alt  the  authorities  were  examined  in  the  case  of  Strickland  v.  Stridckmd 
<Beav.  242,  but  not  reported  on  this  point),  and  the  result  was,  that  in  these  cases 
e  Plaintiff  might  either  have  an  issue,  or  an  injuncti<Hi  to  restrain  the  setting  up  of 
ilitaoding  terms.  If  he  succeeded  in  the  issue,  he  would  be  entitled  to  the  mesne 
^profits  from  the  filing  of  the  bill.  The  Statute  of  Limitations,  therefore,  would 
tdlect  the  pending  suit.  The  Plaintiff  is  right  in  stating  the  new  facts  bv  way  of 
I^lemont^  The  practice  is,  that  if  facts  arise  after  the  filing  of  the  original  bill,  the 
ftintiff  has  a  right  to  bring  them  forward  and  put  them  in  issue  by  a  supple- 
ntal  biU. 

The  acknowledgment  in  writing  is  sufficiently  stated,  and  it  will  be  for  the 
lintiff  to  prove  all  the  requisites  at  the  hearing.  A  demurrer  would  not  hold  to  a 
1  for  specific  performance  which  stated  the  contract  to  be  in  writing  without  stating 
to  be  signed,  nor  to  a  bill  to  establish  a  will  which  was  alleged  to  be  in  writi'ng  and 
^-executed,  but  omitting  the  statement  as  to  attestation. 

The  preeent  Plaintiff  has,  at  all  evenbi,  a  right  to  relief  in  respect  of  his  alleged 
tt^Bge  title. 

The  32d  New  Order  of  August  1841  (Ord.  Can.  174),  renders  it  unnecessary  to 
ike  the  perscnuil  rewesentative  of  Frank  Hall  Standish  a  party,  and  it  upUes  to 
It  only  of  the  reHei,  which  might  be  waived  at  the  hearing.  The  34th  General 
der  does  not  apply  to  an  abateasuit. 

Hr.  G.  Turner,  in  reply.  The  first  action  at  law  became  wholly  abated  the 
ith  of  the  parties  before  judgment,  and  it  could  not,  therefore,  be  revived  by  scire 
iot  (2  Saunders,  72  k.  (dth  edit.)  Where  the  Plaintiff  in  a  suit  dies,  hia  repre- 
Mative  caDDOt  file  a  bill  of  revivor  as  representing  the  original  Plaintiff,  and  in  an 
dependent  right  of  his  own.  In  Cholmomeley  v.  Clinton  (2  Mer.  171)  an  alternative 
Is  was  not  permitted. 

i  [336]  Bussell  v.  Sharp  (1  Ves.  &  B.  500),  Perry  v.  Jenkins  (1  Myl.  &  Cr.  118), 
rnuui  V.  fynmraley  (cited  1  Myl.  &  Cr.  122,  and  Bedesdale,  68),  were  cited, 
j  Thk  Master  of  thk  Sollb  {Lord  Langdale]  (after  referring  to  the  statements  as 
itte  cai^inal  lull,  and  after  stating  the  deaths  ctf  the  partiM,  and  that  the  rights  of 
msintiffs  and  Defenduits  respectively  to  the  oruruial  bill,  had  devolTod  cm  the 
itintiff  and  Defendants  to  the  present  bill  respectively),  proceeded  thus : — 
Thu  tSf  prwmd  faeUt  a  proper  state  of  things  for  a  bill  of  revivor  and  supplement. 
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Kevivor  is  neceeeary  in  consequence  of  the  deaths  of  the  parties.  The 
shew  the  devolution  of  title  are  proper  to  be  stated  by  way  of  suppL 
think  that  the  circumstance  of  a  demurrer  being  pending,  does  not,  cMF  itself, 
difference.   As  either  party  might  set  down  a  aemurrer  to  be  argued,  neiL. 
under  the  old  rule  of  the  Courts  complain,  or  take  advantage  of  the 
he  had  himself  acquiesced ;  and  if  an  abatement  took  place  whilst  the 
was  pending,  there  seems  no  reason  why  the  Plaintiff  might  not  revive  for 
of  having  the  demurrer  disposed  of.    The  new  rules  make  it  the  duty  of  i 
to  set  down  the  demurrer,  and  give  to  the  Defendant  the  allowance  of  the 
if  that  duty  be  neglected,  and  the  rule  is  applicable  to  all  pending  cases^ 
apprehend,  to  all  cases  so  circumstanced  that  the  proceeding  can  be  taken,  "ii^a 
think  that  it  can  be  applied  to  a  case  in  which,  from  the  abatement^  no  pif  \ 
could  be  taken. 

I  think  that  in  a  case  like  this,  the  Plaintiff  might  be  at  liber^ 
the  suit  for  the  purpose  of  having  [337]  the  demurrer  £spoBed  of.    The  pM  r-^x 
of  revivor  and  supplement  proceeds  further  than  merely  for  the  purpose 
It  alleges  the  continued  existence  ct  outstanding  terms  of  years,  and 
mortgages  and  leases  are  subsisting;  that  some  satisfied  terms  have 
in  the  Defendants,  and  that  some  of  the  mortgages  were  vested  in 
Standish  at  the  time  of  hie  death ;  that  the  action  brought  against 
Standish  by  the  original  Plaintiff  had  become  wholly  abated,  and  that 
had  commenced  a  new  action  against  the  Defendants,  or  their  tenants ; 
is  intended  to  set  up  the  outstanding  terms,  as  a  defence ;  and  it  chargea^ 
Hall  Standish  and  the  Defendants  have,  verbally  and  in  writing,  «c 
Plaintiff's  title ;  and  it  not  only  prays  that  the  original  suit  may  be  revT._. 
a  declaration  that  the  Plaintiff  is  entitled  to  the  full  benefit  of  the  PfoceeA^' 
original  suit,  and  of  the  supplemental  matter,  a^nst  the  new  I>efendV\^ 
if  necessary,  that  the  demurrer  may  be  set  down  to  be  ai^g;ued ;  and  itTs  '~  < , 
relid!,  not  inconsistent  with  the  rehef  asked  for  by  the  ongioal  'UU,  ' 
extensive  character,  and  founded  on  the  supplemental  matter. 

It  appears  to  me  that  whilst  the  equity  of  the  original  bill  is  ch. 
demurrer  undisposed  of,  a  party  claiming  in  the  same  right  as  the  _  ^ 

(supposing  him  to  be  at  liberty  to  file  a  bill  of  revivor  and  supplementj'at  ^ 
supplemental  matter  as  may  be  necessary  to  shew  by  and  against  whom/ 
revive  may  properly  be  obtained)  is  not  at  liberty  to  claim  the  same,  'c—"^ 
relief,  by  adding  supplemental  matter,  in  corroboration  of  the  orig;inal  i^m  i 
required  for  the  purpose  of  shewing  by  and  against  whom  an  order  to     <  Z.* 
may  properly  be  obtained.   This  bill  attempts  to  do  that,  and  on  that  ^-^f^ 
of  opinion,  that  the  demurrer  must  be  allowed,  and  I  think  that  it  is  v 
which  I  ot^t  to  give  leave  to  amend.   [Note. — An  appeal  in  this  09  u^^^ 
argued  before  the  Lord  Chaneellor,  and  stands  for  judgment.]  " 

[388]  Thx  Attornet-Oeneral  v.  The  Merchants  Vxnturkb^S    '  ~> 

May  28,  30,  Av^t  1,  1842.  '  ^ 

[S.  C.  11  L.  J.  Ch.  355 ;  6  Jur.  772 ;  affirmed  on  appeal,  17  L.  J.  d 

A.  B.  entered  into  an  arrangement  with  a  body  corporate  for  the  end  *  r  - 
school,  and  conveyed  real  estates  to  them  of  a  computed  definHs  ' 
corporation  stipulated  to  maintain  the  charity  for  certain  fixed  wmm 
of  rents  of  a  computed  definite  amount,  to  which  they  agreed  to 
bound  to  maintain  it,  though  the  rents  should  fall,  and  certain  _ 
to  the  corporation.   There  was  a  clause  of  forfettore  on  their 
Held,  nevertheless,  upon  the  context  of  the  foundation  deed, 
corporation  were  bound  to  maintain  the  charity,  even  if  the  r 
that  the  charity  was  entitled  to  the  benefit  of  any  increase  in  the  vifli( 

This  was  an  information  filed  by  the  AttOTney-Oeneral,  and  the  ^ '  ^  J^^*^ 
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'  tk  Defendants,  who,  it  was  admitted,  were  booDd  to  keep  19  a  charitr  for 
and  education  of  100  'boja,  even  in  cue  at  a  A-frif^fy  at  she 
i  chuity  estates  for  that  purpose,  were  entitied  to  the  aurffaw  of  ife  ranta, 
wded  the  necessai^  amount.     Tfaere  wai  a  aeeond  qnctioa,  wkkk  u  rtated 
l336.  Tbe  first  question  arose  under  the  foUoTing  drcmutaaeei : — 

the  year  1706  Mr.  £dward  Colston,  a  native  of  Ebiitol,  was  deHmu  of 
a  hoapital  or  charity  there,  for  maintaining  and  fdorarit^  fifty  poor  bon, 
them  out  as  apprentices,  and  that  soch  durity  should  be  ooodoetad  by  a 
there,  called  the  Society  of  Merchants  Venturer*  of  the  Gty  of  BHooC  of 
Colston  was  a  member.     It  [339]  was  proposed  that  the  ehuity  should  be 
by  a  sufficient  revenue  arising  from  tind,  whiefa,  as  to  (be  greater  mn 
ivas  to  be  purchased  for  the  purpose,  and  after  a  eorreqioodeiiee  becweea  Mr. 
fmnd  the  society,  as  to  the  expense  of  maintaioing  the  durity,  the  society,  with 
the  endowment  of  the  charity,  and  acting  00  tbe  behalf  of  Mr.  Coktoo,  sad 
lae,  procured  to  be  conveyed  to  him  s  maosioo-bonse  in  Sc  Aagastae  M 
tol,  and  the  manor  of  Beere,  and  lands  in  Somersetshire.   These  herediia- 
tfaer  with  tbe  manor  and  rectory  of  Locking,  sod  eertsin  hads  then  wbkh 
to  yir.  Colston,  were  computed  to  be  of  tbe  annoal  rsloe  of  £7^,  sabjeet 
for  payment  of  taxes  and  outgoings ;  and  tbe  society  having  rwknwd 
lAintaining  the  charity  of  fifty  boys  at  £634,  5iL  per  annm,  it  was  eoo- 
if  independent  provision  were  made  for  the  payment  of  taxes  and  sow 
le  revenue  arising  from  the  estates  would  be  more  thaa  wfficient  to  pay 
Ktgoings,  and  the  charges  for  fifty  boya    But  before  the  anangemeat  «ai 
■  "     Colston  desired  to  extend  the  benefit  of  the  charity  to  fifty  more  bo«, 
t  whole  100  boys,  and  for  that  purpose  to  appropriste  fee  £srm  renta'co 
of  ,^£558,  16s.  per  annum,  and  the  society,  cooodering  that  the  chsrge  oi 
fifty  boys  would  be  X553,  5s.,  agreed  to  accept  the  tmsL 
rlj',  bv  an  indenture  bearing  date  the  25th  of  November  170?,  and  aade 
nl  (i^olston  of  the  first  part.  Sir  Jobn  Ooddlestoo  and  sereral  other 

 as  feoffees  of  tbe  second  part,  and  the  SooHy  of  Merebanu  Venturen 

^        part,  it  was  witnessed,  that  Colston  conveyed  to  tbe  feoOees  and  thczr 

LMMnninn  hnntrr  at  St.  Augustine's  Back,  tbe  manor  of  Beere,  with  divers 
Cbere  (some  [340]  of  which  were  held  by  tenanU  on  leases  for  liresj;, 
mm!  rectory  of  Locking,  the  advowsoo  of  the  vicarsge  of  LoekiD^  and 
ituneuts  there,  to  bold  to  tbe  feoffees  in  fee,  with  a  proTin,  that  tbe 
wu    upon  the  inuis  only,  and  to  the  ouly  intenU  and  purposes  following 
ay- :  "  that  the  feoffees  should  permit  the  society  to  ha4d  the  manon  szkI 
•  with  the  appurtenances,  to  grant,  renew,  and  fill  ap  leases,  and  oopv- 
aw]  receive  the  fines,  and  likewise  the  rents,  ismes,  snd  profiu  of  the 
the  frarf*,  confidences,  and  for  the  only  ends  and  purposes  following 
wa*  to  permit  tfae  mansion-hoose  to  be  nsed  for  the  habitstioa  of  fihv 
aeJioolmasters,  to  maintain  tbe  boys  and  pat  tbem  out  apprentices,  and 

then  proceeded  as  follows :—"  And  forasmuch  as  the  said  master, 
lots,  ud  eomniooalty  of  the  MerchanU  Adventurers  have  compated 
-  sod  charges  of  tbe  maintenance  of  the  said  fifty  poor  boya,  in  manner 
of  s  good  schoofanMter  to  teach  them  to  read,  write,  and  learn  arith- 
^  the  choreli  catechism,  and  the  charges  of  tbe  repsration  of  the  said 
vih  the  allowance  of  ^  1 0  for  placmg  each  boy  apprentice,  wiU  amount 
^    ir  with  another,  to  tbe  sum  of  £634,  as.  per  annnm,  he,  the  said 
U..  BLii  awteoted  and  doth  agree  thereto;  and  they,  tbe  said  master, 
'        and  eomntooMltr  of  MerchanU  Adventuren^  do  consent  to  accept 
. 5a  per  annino,  awi  which  sh^  be  m  the  first  pUce  Uken  out 
l*J«i7^fwr^^o£  tbe  manors  and  premises,  as  a  sufficient  allow- 

Xr«wd.  and  thMt  the  surplus  of  the  rents  and  profiu  of  the 


skrewTth  the 


rfiail  be  [3413  disposed  and  applied  towards  the  payment  of 
■aid  mAi 

lands,  and  premises ;  and  to  tfae  end  th« 


njajK>r«  and  premises  are,  and  ^ball  be  chargeable 
TT?*  !^^^nf  aod  avoiding  of  all  disputes  and  controversiefl 
^larfyiilseof  t£e»*d  m»oor», 
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fund  and  provision  hereby  made  shall  not,  on  any  pretence,  be  deemed  or 
deficient,  it  is  agreed,  b^  and  between  the  said  parties  to  these  presents,  aod 
80  declared,  that  the  «ud  manor  and  lands  above  mentioned  to  nave  heea  pa 
of  the  said  Edmund  Bowyer,  are  of  l^e  yearly  value  of  X450,  and  the  said  ainv] 
Unds  of  Locking  are  of  the  yearly  value  of  £250,  and  eight  cellatB  and  IdU,^ 
parcel  of  and  belonging  to  the  said  great  house  on  St.  Augustine's  Back,  tre  este 
to  be  of  the  yearly  value  of  £20.  All  which  rents,  amount  in  the  whole  to  t^jj 
of  £720  per  annum,  out  of  which  the  said  sum  of  £634, 5a.  per  annum  being  dediM 
there  will  remain  the  yearly  sum  of  £85,  ISs. ;  out  of  which  said  £85,  158.,in] 
outgoings  wherewith  the  said  manors  and  premises  are,  or  shall  be  subject  or  T 
unto,  are  to  be  paid  and  discharged. 

"  And  whereas  the  taxes  payable  out  of  the  said  premises  are  computed  to  i 
nnto  the  yearly  sum  of  £62,  14s.  8d.,  as  by  the  first  schedule  hereunto 
appears,  which  taxes  are  to  be  paid  by  tiie  said  Edward  Colston  in  manner  he 
expressed. 

"  And  whereas  the  outgoings  necessarily  incident  thereto  are  by  the  fint  i 
computed  to  amount  to  the  yearly  sum  of  £66,  16a.,  and  the  same  being  taken  < 
the  said  £85,  I5e.,  there  will  then  remain  the  yearly  sum  of  £19,  which  saidi 
£19  shall,  and  ought  to  be,  applied  for  the  uses  and  purposes  after  mentioned. 

[342]  "And  it  is  hereby  farther  agreed,  that  true  accounts  shall  be  taken; 
for  two  years  now  next  coming,  as  well  of  the  taxes  as  of  the  outgoings,  wht 
may  appear  how  much  the  same  may  yearly  amount  unto;  that  in  case 
£66,  IDs.  for  outgoings  shall  not  be  sufficient  to  make  good  the  same,  that  UiaJ 
shall  be  wuitine  may  be  supplied  by  the  said  Edwud  Colston  and  his 
And  in  case,  eitner  by  the  ceasing  or  decrease  of  taxes  or  otherwise,  the  i 
be  more  than  sufficient,  that  then  the  surplus  thereof  shaU  he  appUed  totheadt 
th$  how$f  either  by  increase  of  the  number  of  boys,  or  making  good  contiaj 
after  mentioned. 

"And  forasmuch  as  the  monies  to  be  raised  by  fines,  or  granting  and 
leases  and  eopies,  and  other  casual  profits  are,  in  the  said  calculation  trf  ■ 
annum,  valued  and  computed  to  be  yearly  £100:  it  is  therefore  ^reed, 
particular  account  shall  be  taken  and  kept  of  such  fines  or  other  casual  ] 
once  within  ten  years  such  accounts  shall  be  made  up ;  and  in  case  the 
amount  to  more  than  sufficient  to  make  good  the  said  £100  per  annum, 
interest  of  auch  monies  as  shall  be  in  the  meantime  advanced  to  make  up 
£100  per  annum,  that  then  such  surplus  (if  any)  shall  remain  as  a  stock,  to 
and  make  good  any  contingencies  that  may  happen  to  the  i»«judioe  or  da 
the  manors  and  lands  hereby  conveyed,  or  any  deficiency  in  the  outgoings 
wise," 

The  deed  ^terwards  contained  a  provision  for  the  appointment  of  the 
Edward  Colston  and  the  society,  and  it  provided  as  foUowa : — "Provided  ali 
that  in  case  the  said  master,  wardens,  assistants,  and  commonalty  of  Ml 
Adventurers  shall  sink  or  [343]  lessen  the  number  of  fifty  boys,  and  shall, 
them  up  again  to  the  number  of  fifty  within  one  year,  or  refuse  to  admit  thei 
foreigners,  or  any  of  them,  unless  for  the  cause  or  reason  after  mentioned ;  tJ 
and  in  such  case,  it  shall  and  may  bo  lawful  for  the  said  Edward  Colston,  dc 
life,  or  for  his  executors  after  his  death,  and  afterwards  for  his  said  nominees,! 
survivors  or  survivor  of  them,  or  the  greater  number  of  such  survivors,  and  ii 
their  several  neglects  or  failure,  for  the  Gktveniors  of  Christ's  Hospital  in  h 
enter  into  and  upon  the  said  manora  and  premises,  and  to  apply  the  rents,  u 
profits  thereof,  for  the  sole  use  and  benefit  of  the  said  Christ  a  Hospital ;  and  i 
^stees,  their  bars  and  assigns  shall,  from  thenceforth,  stand  aeised  of  ' 
manors  uid  premises  aooordin^ly." 

'The  deed  afterwards  contained  a  nroviso,  that  upon  the  deaths  or  raraof: 
of  the  fifty  boys,  no  successors  should  be  admitted  till  one  full  quarter  of  a; 
expired  from  such  death  or  removal  of  a  predecessor,  to  the  int«nt  tbi^  a 
allowance  might,  from  time  to  time,  remain  and  be  for  the  benefit  of  the 
was  also  provided,  that  if  by  fire,  floods,  hurricane,  famine,  wan,  or 
inevitable  accidents,  either  on  the  manors  and  lands,  or  the  tenanta  theiw^ 
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hj  dKnld  be  disabled  to  pay  the  rents,  or  by  reason  whereof  the  rents  should  be 
huia^  or  the  expenses  of  reparation  angmented,  then,  and  in  that  case,  the  number 
nw  boys  mieht  be  lessened,  so  long  only  and  no  longer,  than  until  the  chatves 
ezpwna  thereby  occasioned  should  be  nused,  and  the  loss  made  good.  I^e 
1^  then  covenanted  with  Colston,  his  heirs  and  assigns,  that  they  would,  for  ever, 
tm,  poform,  and  keep  all  and  every  the  trusts  thereby  in  them  reposed,  in 
ader,  method,<and  [344]  manner,  as  the  same  were  therein  agreed,  appointed, 
dedared." 

fkt  dead  then  recited,  that  the  society  had  been  put  into  possession  at  Lady  Day 
ind  that  no  boys  conld  be  admitted  till  Lady  Day  1709;  and  the  society 
nted,  that  they  would  be  accountable  for  the  said  manors,  lands,  and  premises 
BientioDed  to  be  conveyed,  according  to  the  viduation  and  certainty  of  rents 
hbef(»«  agreed,  deducting  out  of  the  same  all  such  outgoings  as  were  mentioned 
>  first  schedule,  and  would  pay  and  apply  the  clear  rents  and  profits  thereof 
deductions  being  made  as  aforesaid),  in  such  manner  as  the  said  Kdward  Colston 
1  appoint,  and  should  and  would,  at  the  end  of  every  ten  years,  not  only  account 
D  fines  for  renewal  of  estates,  and  what  should  be  saved  by  the  not  taking  in 
tin  after  the  determination  of  thirteen  weeks  from  the  going  out  or  remoral  of 
radecessor,  to  the  intent  that  if  any  surplus  might  happen,  over  and  above  what 
lid  master,  wardens,  assistants,  and  commonalty  of  Merchants  Adventurers 
I  have  expended  in  supporting  and  maintaining  the  said  charity  and  sohool- 
■,  the  same  might  be  a|qilied  for  the  advantage  of  the  said  house ;  and  Colston 
i&ted  to  pay  the  taxes  mentioned  in  the  schedule,  or  make  sufficient  provision 


deed,  then  reciting  that  Colston  had  resolved  to  add  fifty  boys  more  to  the 
fifty,  .whereby  to  increase  the  number  to  one  hundred,  witnessed,  that  he 
d  and  coafirmed  to  the  same  feoffees,  and  their  heirs  divers  fee-farm  rents, 
■ting  in  the  whole  to  £568,  16s. ;  to  hold  the  same  to  the  feoffees,  in  trust,  after 
th  oi  March  1710,  to  permit  the  Society  of  Merchants  Venturers,  for  ever,  to 
noeive,  and  enjoy  [»5]  the  same,  upon  the  trusts,  confidences,  ends,  and 
following : — namer^,  to  provide  for,  take  care  of,  and  maintain  fifty  other, 
J  boys  over  and  besides  the  first  fifty  boys,  and  in  the  same  manner, 
was  wen  recited  that  the  societv  had  computed  that  the  yearly  costs  and 
I  of  maintaining  the  charity  for  the  additional  fifty  boys  would  amount  to  Uie 
£563,  6a.,  which  Colsttm  i^reed  to,  and  that  the  society  consented  to  accept 
Kb.  as  a  sufficient  lUlowanoe  for  the  purpose,  and  that,  after  making  all  uxe 
Wy  there  would  remain  the  sum  of  £5,  lis.  of  the  fee-farm  rents.  It  was  then 
that  £15t  1  Is.  would  be  required  for  a  receiver  to  collect  the  rents,  and  that 
'  the  rents  would  be  sunk  £10,  and  it  provided  that  this  sum  of  £10  should  be 
It  of  the  £19  surplus  of  the  revenue  appointed  for  the  first  fifty  boys,  and  that 
der  of  that  surplus  should  be  paid  to  a  clergyman  to  teach  the  boys  their 
The  society  covenanted  that  they  would,  at  all  tames  thereafter  for  ever, 
perform,  and  keep  the  trusts  thereby  in  them  reposed,  for  the  said  last  fifty 
such  order,  method,  and  manner  as  they  were  thereby  agreed  and  intended ; 
en  covenanted  to  pay  the  taxes  charged  on  the  fee-farm  rents,  or  make 
proririon  for  payment  of  them,  so  that  the  fee-farm  rents  Uiereby  granted 
b  be  burthened  or  chargeable  with  any  of  them,  nw  the  charity  thereby 
for      said  last  fifty  boys  thereby  lessened. 

rd  Colston,  by  his  will,  aftw  reciting  his  covenants  to  pay  and  discharge  all 
the  lands  and  fee-farm  rents  settled  on  them  for  hia  nospital,  directed  his 
to  pay  and  discharge  them,  till  his  personal  estate  should  be  laid  out  in 
'  then  to  charge  the  lands  with  such  taxes ;  and  he  gave  to  the  [346]  society 
rent  of  ^39,  17s.  6d.,  which  he  charged  with  payments  to  charities  uncon- 
ith  the  school,  amounting  to  £28.    And  reciting  the  settlement  of  the 
Been  and  Locking  upon  the  hospital,  and  the  covenants  of  the  merchants, 
that  in  case  they  should  have  duly  performed  the  same,  and  it  should 
the  said  two  manors  had  not  let  for  or  produced  the  yearly  sums  they  had 
for,  and  that  by  reason  thereof  the  society  had  been  liond  fide  losers  in 
inoome  by  their  agreement,  that  then  they  should  appropriate  to  themselves, 
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out  of  the  remaiDiDg  part  of  the  fee-farm  rents  of  X39,  17&  6d.  thereby  denii 
{being  £11,  ITs.  6d.)  so  much  thereof  as  should  be  found  to  be  wantaneand  mmi 
to  enable  them  to  comply  with  the  said  trusty  so  as  they  might  not  be  loun  tben 
but  if  the  same  should  not  be  wuited,  then      overplus  was  to  be  applied  for  clod 
fais  almsmen. 

After  the  death  of  Colston  his  representatives  made  provisicm  for  tihe  fa 
outgoings. 

The  present  information  also  sought  relief  in  respect  of  the  folloving  tniuict 
which  took  place  after  the  execution  oi  the  tnut  deed : — Some  of  tlie  ImhIb  whiel 
society  purchased  for  Colston  from  Bowyer,  remained  after  the  purchaBc,  and  wi 
the  date  of  the  trust  deed,  in  the  occupation  of  Bowyer,  at  the  rearlj  rent  of  i 
and  Bowyer  proposed  to  pay  £2500  as  a  fine  for  a  lease  of  the  Bamelau^' 
granted  to  him  for  the  lives  of  himself  and  his  wife,  and  the  survivor  of  theoi 
rent  of  £5.    The  proposal  was  complied  with  by  the  society,  and  carried  into  i 
and  by  indenture  dated  the  26th  of  March  1709,  and  made  between  the  feoffees  i 
first  part)  the  society  of  the  second  part,  [347]  and  Bowyer  and  wife  of  Um 
part ;  the  manor  of  Beere  and  the  lands  therein  referred  to  were  demised  to  B 
and  his  wife.:  To  hold  to  them^  their  heirs,  and  assigns,  for  their  lives,  aod  t 
of  the  survivor  of  them,  at  the  yearly  rent  of  £316.   On  the  28th  day  of  Uie 
month,  by  an  indenture  made  between  the  same  parties,  after  recitaog  that  B 
had  proposed  to  buy  £310  per  annum,  part  of  the  rent  of  £315  and  xaase  bis  n 
per  annum  during  the  lives  of  himself  and  his  wife,  and  the  survivor  <rf  then, 
witnessed,  that  in  consideration  of  £2500  paid  by  Bowyer  and  wife  to  the  tz« 
of  the  society,  Bowyer  and  his  wife  were  released  from  the  payment  of  £310, 
the  annual  rent  of  £316  reserved  by  the  lease ;  and  the  society  covenanted  to 
the  £310  per  annum  to  the  use      the  charitable  trust,  and  according  to  A 
intent  and  meaning  of  the  settlement.    It  appeared  that  only  £500,  part 
£2500,  was  actually  paid  in  money ;  payment  of  the  remaining  sum  of  £2( 
accepted  by  the  assignment  of  a  mortgage  debt  of  £2000  from  one  John  Hct 
secured  on  a  lease  for  years  of  the  manor  of  Stogursey,  granted  to  Hobbs  li 
College ;  and  after  a  lapse  of  some  years,  and  by  the  neglect  of  Hobbs  to 
debtj  the  society  became  the  owners  of  the  manor  of  Stogursey,  and  have  a 
continued  the  owners  thereof  under  the  leases  granted  by  JEton  Collu;& 

The  information  prayed  that  the  charity  founded  by  Edward  Colston  in  I 
1708  might  be  estaDlisned,  and  that  it  might  be  ascertained  of  what  die]! 
belonging  to  the  charity  consisted,  and  whether  the  Defendants  were  indebta 
charity  in  any  sum  of  money ;  and  that  in  taking  the  accounts  which  were  ad 
Defendants  might  be  charged  with  the  sum  [348]  of  £500 ;  and  that  it  m 
declared,  either  that  the  manor  and  lands  of  Stogursey  were  held  by  the  Deli 
in  trust  for  the  chari^,  or  otherwise  that  the  charity  was  entitled  to  the 
£2000,  to  be  charged  in  account  against  the  Defendants,  and  that  various  a 
might  be  taken ;  and,  if  necessary,  that  a  scheme  for  the  applicatioD  of  the 
income  of  the  charity  might  be  settled. 

The  Defendants,  by  their  answer,  insisted  that  the  society  had  enterei 
contract  with  Colston,  by  the  terms  fd  which  they  were  bound  to  maintain 
boys,  &c.,  whatever  might  be  the  amount  of  the  rents  of  the  property,  and  tl 
were,  by  their  contract^  entitled  to  the  surplus,  if  any. 

The  property,  it  appeared,  produced  alx)ut  £3000  a  year ;  but  the  answi 
that  payments,  on  the  whole  since  the  date  of  the  deed,  exceeded  the  reooiH 
sum  of  £3409.  The  Defendants  also  stated,  that,  from  the  estabUshmeal 
charity,  the  society,  in  their  accounts  rendered  to  Colston,  gave  credit  mere^fl 
rents  at  the  estimated  and  agreed  amount,  and  debited  him  with  the  agreeoH 
of  charges.  They  also  relied  on  certain  proceedings  in  this  Court  matiq^ 
charity  which  took  place  in  1760,  in  a  cause  of  J7ie  JUomaf-Geaerai  v. 
binding  the  rights  of  the  parties.  ■ 
Mr.  Pemberton  aiid  Mr.  Blunt,  in  support  of  the  information.  I 
Mr.  Kindersley  and  Mr.  Osborne,  eonmt.  ■  B 
Mr.  Pemberton,  in  reply.  9 


[349]  The  Attorney-Ghieral  v.  The  Corporatm.  of  Bristol  (3  Mad.  319,  and 
W.  294). 
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Aiiffttst  I.  The  Master  of  the  ROLts  {Lord  Langdale].  This  infonnatioD  prays 
hat  a  charity  founded  by  Edward  Colston  in  the  year  1708  may  be  established,  and 
hat  it  may  be  ascertained  of  what  the  property  belonging  to  the  charity  consists, 
od  whether  the  Defendants  are  indebted  to  the  charity  in  any  sum  of  money ;  and 
hit,  in  taking  the  acooants  which  are  asked,  the  Defendants  may  be  charged  with 
he  sam  of  £500;  and  that  it  may  be  declared  either  that  the  manor  and  lands 
i  Sto^gurse^  are  held  by  the  Defendants  in  trust  for  the  charity,  or  otherwise  that 
Ik  cbmty  is  entitled  to  the  sam  of  £2000,  to  be  charged  in  account  against  the 
Weodants ;  and  that  various  accounts  may  be  taken,  and,  if  necessary,  that  a  scheme 
sr  the  application  of  the  surplus  income  of  the  charity  may  be  settled. 

It  appears  that  in  and  before  the  year  1706  Mr.  Edward  Colston,  a  native  of 
tristol,  was  desirons  of  establishing  an  hospital  or  charity  there,  for  maintaining 
id  educating  fifty  poor  boys  and  placing  ^em  out  as  apprentices,  and  that  such 
hirity  should  be  conducted  by  the  Society  of  Merchants  V  enturers  of  the  City  of 
liatol,  of  which  Mr.  Colston  was  a  member.  It  was  proposed  that  the  charity 
bmld  be  maintained  hy  a  sufficient  revenue  arising  from  land,  which,  as  to  the 
jtnter  part  thereof,  was  to  be  purchased  for  the  purpose.  And  after  a  corre- 
lonleiiee  between  Mr.  Colston  and  the  society  as  to  uie  expense  of  maintaining  the 
luity,  the  society,  with  a  view  to  the  endowment  of  the  charity,  and  acting  on  the 
Alii  of  Mr.  Colston  |^60]  and  at  fais  expense,  procured  to  be  oonreyed  to  them  a 
lunon-hotise  in  St.  Augustine's  Back  in  Bristol,  and  the  manor  of  Beere  and 
Dds  in  Somersetshire.  These  hereditaments,  together  with  the  manor  and  rectory 
f  Locking,  and  certain  lands  there,  which  belonged  to  Mr.  Colston,  were  computed 
I  be  of  the  annual  value  of  £720,  subject  to  reduction  for  payment  of  taxes  and 
Mgoings ;  and  the  society  having  reckoned  the  cost  of  maintaining  the  charit;^  for 
Iky  boys  at  £634,  Os.  per  annum,  it  was  considered,  that  if  independent  provision 
«re  made  for  the  payment  of  taxes  and  some  outgoings,  the  revenue  arising  from 
|e  estates  would  be  more  than  sufficient  to  pay  the  other  outgoings  and  the  charges 
ir  fifty  boys.  But  before  the  arrangement  was  completed,  Mr.  Colston  desired  to 
(tend  the  benefit  of  the  charity  to  firty  more  boys,  making  in  the  whole  100 1x>yB, 
id  for  tiiat  purpose  to  appropriate  fee-farm  rents  to  the  amount  of  £558,  16s.  per 
Mnm,  and  toe  society,  considering  that  the  charge  of  the  additional  fifty  boys  would 
I  £553,  5s.,  agreed  to  accept  the  trust. 

The  trusts  might  have  tieen  very  simple,  if  the  computed  revenue  of  £720  had 
Milted  merely  of  annual  rents,  and  if  the  taxes  and  outgoings  could  have  been 
leertained  sums ;  but  in  the  computation  which  was  agreed  to,  the  fines  paid  on 
ifHes,  and  the  renewal  of  leases  on  which  some  of  the  lands  were  held,  were  com- 
■ted  at  the  annual  sum  of  £100,  and  might,  in  fact,  turn  out  to  be  greater  or  less 
I  any  year,  and  the  taxes  and  other  outgoings,  which  were  computed,  the  taxes  at 
1^  I4a  8d.  and  the  other  outgoings  at  £66,  15s.,  making  together  £129,  9s.  8d.  per 
bum,  were  variable,  and  would,  if  deducted  from  the  computed  rent  of  £720, 
rinee  it  to  £590,  lOs.  4d.,  and  make  it  less  than  the  computed  sum  of  £634,  5s., 
to  computed  charge  for  the  first  fifty  boys ;  and  moreover,  the  suiplus  of  the 
H8,  I6s.,  the  amount  of  the  fee-farm  rents  after  paying  £553,  Ss.,  the  computed 
bnal  charge  for  the  additional  fifty  boys,  would  leave  only  a  surplus  of  £5,  lis., 
pdch  would  not  be  sufficient  to  pay  a  receiver  of  the  rents.  These  circumstances 
|Bre  to  be  provided  for,  and  the  provisions  gave  rise  to  some  peculiarities  and  to 
ne  complication  in  the  foundation  deed.  There  is  a  combination  of  contract  or 
renant  and  trust,  which  has  given  rise  to  the  question  which  is  to  be  determined  in 
s  Court. 

The  Attorney-General  contends,  that  the  Society  of  Merchants  Venturers  took 
estates  which  were  conveyed  to  them,  as  trustees  only,  and  for  the  benefit  of 
charity ;  and  that  they  took  the  trust  accompanied  by  an  obligation  to  main- 
I  the  charity  for  100  boys,  even  if  the  revenue  of  the  charity  estate  should  be 
Nffident^  unless  such  insufficiency  were  occasioned  by  fire,  hurricane,  or  other 
KvitaUe  accident. 

The  Defendants  contend,  that  the  estates  were  conveyed  to  them  absolutely,  for 
^  own  nse,  subject  only  to  the  condition  of  their  maintaining  the  charity  for  100 
■Byi  according  to  the  directions  of  the  founder. 
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After  considering  the  aooounts  and  other  docoments  produced,  I  think  tint  the 
question  depends  on  the  ooDstmotion  of  the  deed  of  the  35th  of  NoTonbw  170^ 
which  requires  great  attention  and  consideration.    It  clearly  purports  to  le  a 

contract  on  the  part  of  the  society  to  accept  and  perform  a  trust ;  and  from  iJk 
argument  on  both  sides,  it  would  seem  to  be  admitted,  that  if  the  rents  were  to  ftD, 
the  society  would  nevertheless  be  bound  to  perform  the  trusts,  and  thence  the  Defa>j 
dante  deduce  an  argument,  that  they  were  entitled  to  any  profit  which  mi^t 
from  an  increase  of  rent. 

[362]  The  deed  waa  made  between  Edward  Colston  of  the  first  part,  Sir  Jd 
Duddlestone  and  several  other  persons  named  as  feoffees  of  the  second  part,  and 
Society  of  Merchants  Venturers  of  the  third  part,  and  it  was  thereby  witnessed, ' 
Colston  conveyed  to  ^e  feoffees  and  their  heirs,  the  mansion-hoase  at  St.  At  _ 
Back,  the  maocnr  of  Beere,  with  divers  hereditaments  there,  some  of  which  were  I 
by  tenants  on  leases  for  lives,  the  manor  and  rectory  of  Lockine,  t^e  advowra  \ 
the  vicarage  of  Locking,  and  divers  hereditaments  there :  to  hold  to  the  ioothm  \ 
fee,  with  a  proviso,  that  the  conveyance  was  upon  the  trusts  only,  and  to  the 
intents  and  purposes  following ;  that  is  to  say,  that  the  feoffees  should  permit 
eociety  to  hold  the  manors  and  hereditaments  with  the  appurtenances,  to 
renew,  and  fill  up  leases  and  copyhold  estates,  and  receive  the  fines,  and  lil 
the  rents,  issues,  and  profits  of  the  premises,  upon  the  trusts,  confidences,  and 
the  only  ends  and  purposes  following :  and  the  trust  was  to  permit  the  maoai 
house  to  be  used  for  the  habitation  of  fifty  poor  boys  and  schooImiaBtet^ 
maintain  the  boys,  and  put  them  out  apprentices,  and  repair  the  house.  So 
we  have  merely  trust ;  but  the  deed  then  recites,  that  the  society  have  compoted  i 
jearly  costs  and  charges  of  the  trust  at  £634,  Cs.  per  annum,  and  that  Mr.  Cok 
■Agreed  theret(^  and  tlut  the  society  consented  to  take  the  £634,  68.,  which  should  1 
in  the  first  place,  taken  out  of  the  rents,  as  a  sufificient  allowance  for  the 
■aforesaid,  and  that  the  surplus  of  the  rents  and  profits  should  be  applied 
the  payment  of  such  outgoings  wherewith  the  nuinors  and  premises  should 
chargeable.    No  suggestion  here  that  any  part  of  the  surplus  snould  be  applied  j 
their  own  use ;  the  surplus  was,  in  this  place  only,  made  applicable  to  the  psf 
of  outgoings  ;  but  the  deed  proceeds  : — And  for  preventing  and  avoiding  all  diH 
putes  and  controversies  about  the  yearly  value  of  tfae  manors,  lands,  and 
and  to  the  end  the  fund  and  the  provision  thereby  made  should  not,  oa 
pretence,  be  deemed  or  taken  to  be  deficient,  it  was  agreed  and  declared, 
the  manor  and  lands  purchased  from  Bowyer  were  of  the  yearly  value  of  i 
the  manor  and  lands  of  Locking  were  of  the  yearly  value  of  £260,  and  i 
the  oellars  and  lofts  of  the  house  were  esteemed  of  the  yearly  value  of  £20,  in  i 
£720,  from  which  being  deducted  £634,  68.  for  the  society  to  answer  the  pui 
of  the  charity,  there  remained  a  surplus  of  £85,  15s.,  out  of  which  al 
outgoings,  wherewith  the  manors  and  premises  were  or  should  be  subject  or  lia 
unto,  were  to  be  paid  and  discharged.     It  is  to  be  observed,  that  the  8ua_ 
£S5,  15s.  was  known  to  be  insufficient  for  the  payment  of  the  taxes  and 
outgoings ;  and  the  society,  having  stipulated  for  their  own  protection  that  the 
required  for  the  costs  and  charges  of  the  chanty  should  be  first  taken  out  of: 
rents,  appear  to  have  been  wilung  to  rely  on  the  means  provided  to  answer 
outgoings.   The  taxes  were  computed  to  amount  to  £62,  14s.  8d.,  and  were  toj 
paid  by  Mr.  Colston.   The  remaining  outgoings  were  computed  at  £66,  I5&,  I" 
were  to  be  paid  out  of  the  £86,  16b.,  of  which  a  yearly  sum  of  £19  would  be  | 
and  care  was  taken  that  the  sum  of  £19  should  not  go  for  the  benefit  of  the  aa 
by  providing  a  s^ific  application  of  it^  for  the  benefit  of  the  charity.  The 
and  outgoings  might  increase  or  decrease.   All  the  taxes  and  any  increase  of  i 

foings,  beyond  the  £66,  1 5s.,  were  to  be  paid  by  Colston ;  but  'if  by  ceas^' 
ecrease  oi  taxes  the  same  should  be  more  than  sufficient,  the  surplus  thereof ' 
be  applied  to  the  advantage  of  the  house,  either  by  increase  of  boys  or  makii^ , 
contingencies.    It  appears,  therefore,  that  an  increase  of  sums  applicable  to  the  f 
charity  was  in  the  contemplation  of  the  parties,  in  the  event  of  taxes  and  oa^ 
becoming  leas.    An  increase  by  improvement  of  rent  is  not  specifically 
for;  but  on  the  computed  rent  of  £720,  it  was  provided  that  £634,  5a, 
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«fint  taken  for  die  charity,  and  that  £19,  part  of  the  residue,  should  be  appro- 
mted  to  other  {HirpoBes:  and  these  appluations,  allowii^  of  £66,  ISs.,  being 
iqslied  for  outgoinga,  it  is  agreed,  that  if  the  whole  sum  of  £66,  ISs.  should  not  be 
tuted  for  outgoings,  any  surplus  should  be  applied  to  the  benefit  of  the  house, 
fo  greater  sum  thau  £66,  las.  was  to  be  applied  for  outgoings,  because  Colston  was 
)  supply  any  deficiency.  Another  instance  of  regard  to  the  interest  of  the  charity 
amediately  follows.  The  deed  recites,  that  as  the  monies  to  be  raised  by  fines  ou 
laDtiog  or  renewing  leases  and  copies  and  other  casual  profits  were,  in  the  calculation 
l£720  per  annum,  valued  and  computed  at  £100  per  year;  it  was  agreed,  that  a 
pticolar  account  should  be  taken  and  kept  of  the  fines  and  casual  profits,  and  that 
^  accounts  should  be  made  up  once  in  ten  years ;  and  if  the  same  amounted  to 
in  than  sufficient  to  make  up  £100  per  annum,  with  interest  of  any  monies 
iriQoed  in  the  meantime  to  m^^e  up  the  £100  per  annum,  then  that  such  surplus 
|oald  remain  as  a  stock  to  supply  any  contin^noies  that  might  happen  to  the 
' '  liee  of  the  manors  and  lanoB,  or  any  deficiencies  in  the  outgoings,  or  other- 
Thus  any  surplus  of  the  computed  income,  which  arose  from  fines  and 
profits,  was  to  be  applied  for  the  benefit  of  the  charity,  and  it  does  not  seem 
if  that  a  surplus  of  rents,  of  which  fines  are  in  a  sort  the  anticipation,  was 
loded  to  be  applied  in  a  different  manner.  The  clause  shews  that  it  was 
jjticipated,  that  in  some  years  the  society  might  be  required  to  advance  money, 
(.make  up  the  computed  annual  sum  of  £100,  and  these  advances  were  to  be 
nid  with  interest,  before  a  surplus  applicable  to  the  purposes  of  the  charity  was  to 
to  be  declared.  The  deed  afterwarab  contained  a  provision  that  upon  the  deaths 
[removal  of  any  of  the  fifty  boys,  no  successor  should  be  admitted  till  one  full 
jprter  of  a  year  had  expired  from  such  death  or  removal  of  a  predecessor,  to  the 
^nt  that  a  quarter's  allowance  mighty  from  time  to  time,  remain  and  be  for  the 
ftefit  of  the  house.  We  have,  therefore,  express  provision  for  the  charity  being 
pefited,  first,  by  any  diminution  of  outgoings ;  secondly,  by  any  excess  of  fines  aud 
ttal  profits  beyond  the  average  annual  sum  of  £100;  and,  thirdly,  by  delaying 
jnissions  for  a  full  quarter  of  a  year  after  vacancies  occurred ;  and  on  the  other 
fed,  it  was  provided,  that  if  by  fire,  fioods,  hurricane,  famine,  wars,  or  such  like 
Iritable  accidents,  either  on  the  manors  and  lands,  or  the  tenants  thereof,  whereby 
should  be  disabled  to  pay  the  rents,  or  by  reason  whereof  the  rents  should  be 
)MDed,  or  the  expenses  of  reparation  augmented,  then,  and  in  that  case,  the  number 
j)oor  boys  might  be  lessened,  so  long  only,  and  no  longer  than  until  the  charges 
U  expenses  thereby  occasioned  should  be  raised,  and  the  loss  made  good.  The 
|iety  then  covenanted  that  they  would,  for  ever  observe  perform,  and  keep  all  and 
jay  die  trusts  thereby  in  them  reposed,  in  such  order,  method,  and  manner  as  the 
^  are  therein  agrera,  declared,  and  appointed.  The  deed  then,  reciting  that 
jbton  had  resolvea  to  add  fifty  boys  more  to  the  other  fifty,  whereby  to  increase 
f  number  to  100,  witnessed,  that  he  granted  and  confirmcKi  to  the  same  feoffees 
A  their  heirs,  divers  fee-farm  rents,  amounting  in  the  whole  to  £558,  16s. ;  to  hold 
pume  to  the  feoffees,  in  trust  after  the  25th  of  March  1710,  to  permit  the  Society 
[Uerehants  Venturers  for  ever  to  take,  receive,  aud  enjoy  the  same,  upon  the  trusts, 
kddences,  ends,  and  purposes  following :  namely,  to  provide  for,  take  care  of,  and 
uatain  fifty  other  and  more  boys,  over  and  [366]  besides  the  first  fifty  boys,  and 
[the  same  manner.  It  was  then  recited  that  the  society  had  computed  that  the 
iy  costs  and  charges  of  maintaining  the  charity  for  the  additional  fifty  bo^s  would 
"nt  to  the  sum  of  £553,  5b.,  which  Colston  agreed  to  ;  and  that  the  society  con- 
to  accept  £563,  6s.  as  a  sufficient  allowance  for  the  purpose ;  and  that^  i^ter 
;  all  the  allowance,  there  would  remain  the  sum  of  £6,  1  Is.  of  the  fee-farm 
It  was  then  recited  that  £16,  Us.  would  be  required  for  a  receiver  to  collect 
'  rents,  and  that  thereby  the  rents  would  be  sunk  £10 ;  and  it  provides  that  this 
lof  £10  should  be  paid  out  of  the  £19  surplus  of  the  revenue  appointed  for  the 
i  fifty  boys,  and  that  the  remainder  of  that  surplus  should  be  paid  to  a  clergyman 
each  the  boys  their  catechism. 
[^Such  is  the  purport  of  the  deeds,  so  far  as  relates  to  the  ^plication  of  the  revenue 
he  charity.  The  indications  in  favour  of  the  case  of  the  Defendants  are,  first,  that 
•odety  stipulated  to  maintain  the  charity  for  certain  fixed  sums  payable  out  of 
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rents  of  a  computed  definite  amount,  to  which  they  agreed  to  abide,  and  conseqaendjr 
might  have  the  same  number  of  boys  to  maintain  at  the  same  costs,  althoQ|^  df» 
rents  in  particular  years  should  fall  to  &n^  amount,  prorided  the  fall  did  not  ante 
from  fire,  hurricane,  or  other  inevitable  accident.  Having  to  bear  the  risk  oi  km^ 
they  ar^e  that  they  ought  to  have  the  benefit  of  profit.  Secondly,  there  is  t  <3iMm  _ 
of  forfeiture  {Attorney-Q&neral  v.  The  Cordwainere'  Company,  3  My  I.  &  K.  534;  ud' 
AUomey-Generai  v.  The  Coopers^  Company,  3  Beav.  29),  which  would  be  idle  if  it 
not  contemplated  that  they  had  something  valuable  to  lose.  It  does  not  appear  tk4 
any  defalcation  of  rent  was  eontemplatm,  except  from  two  causes,  first  ineTitiUf 
acci-[357]'dent,  in  which  case  the  costs  and  chains  were  to  he  reduced  till  the  la 
was  made  good ;  and,  seoondly,  the  amonnt  of  fines  and  casual  profits  being  less  th> 
the  computed  annual  sum  of  £100,  in  which  case  it  seems  to  have  been  int^ed,  tki 
the  society  should  advance  money  to  make  good  the  deficiency,  and  that  such  mou^ 
should  be  afterwards  repaid  with  interest,  Colston  undertook  heavy  burthens,  u 
it  is  said  that  the  society  undertook  a  risk  of  loss.  In  these  cirenmstaiices,  if  d 
increase  of  ordinary  rent  had  been  contemplated,  Colston,  if  he  had  not  desired  d 
surplus  to  be  applied  for  the  benefit  of  the  charity,  would  probably  have  desired  rdit 
from  his  own  burthens,  and  the  society,  if  they  had  not  intendea  to  treat  the  vbal 
as  subject  to  the  trust,  would  probably  have  desired  to  secure  the  profit  by  expca 
stipulation.  But  it  does  not  appear  that  any  increase  of  rents  was  contemputa 
otherwise  than  as  there  might  be  more  money  received  from  fines  and  casual  proili 
than  would  he  sufficient  to  make  up  the  average  annual  sum  of  £100,  and  in  thiKM 
the  surplus  is  appropriated  to  the  benefit  of  the  charity.  Add  to  these  circumsUaa 
the  general  words  bv  which  it  appears  that  all  the  property  was  conveyed  for  d 
purposes  of  the  Irust  tkerebtf  established,  the  care  taken  to  provide  for  the  applicstia 
to  the  purposes  of  the  trust  of  the  full  amount  of  the  computed  revenue,  the  efl 
taken  to  secure  for  the  benefit  of  the  charity  any  saving  from  the  diminution  of  tm 
goings,  and  the  burthen  assumed  by  Colston  of  providing  for  the  payment  of  tm 
and  outgoings,  beyond  the  computed  amount,  in  order  that  the  chari^  might  hn 
the  full  benefit  intended,  it  appears  to  me  that  the  object  was  to  establish  a  nut  I 
the  benefit  of  the  charity  alone. 

The  deed,  though  founded  in  contract,  appears  to  me  to  result  in  trust  Til 
purpose  of  Colston  was  [308]  charity ;  he  conveyed  valuable  estates,  and  besides  tks 
entravd  into  very  burthensome  covenants.    The  society  may  also  have  had  a  charitili 
purpose ;  but  whether  they  had  or  not,  they  obtainea  the  patronage  of  the  rieaaj 
of  Locking,  the  nomination  of  the  schoolmasters,  and  of  one-half  of  the  bovs  who  wi 
to  have  the  benefit  of  the  charity.    It  may  have  been  well  worth  their  wlule  to  eaM 
into  the  covenants,  which  by  this  deed  they  bound  themselves  to  perfwin.  H 
advantages  they  acquired  might  well  be  such,  that  the  fear  of  forfeiting  them  voa 
operate  as  a  motive  to  induce  them  to  execute  the  trust  faithfully.    I  have,  Qoik 
these  circumstances,  come  to  the  conclusion,  that  all  the  rents  arising  from  the  ma«i 
and  lands  comprised  in  the  deeds,  ought  to  be  applied  for  the  purposes  of  charity.  _ 

The  particular  transactions  which  the  information  complains  of,  though  canii 
into  effect  after  the  execution  of  the  trust  deed,  were  the  result  of  a  n^tistio 
|)reviously  entered  into.  It  is  said  that  the  consent  of  Colston  was  asked,  mit  tk 
18  no  proof  that  it  was  ^ven ;  and  the  terms  of  bis  trust  deed  appear  to  me  iaei 
sistent  with  the  supposition  that  he  did  consent.  The  case  is.  [His  Lor 
recapitnlsted  the  circumstanoes  of  the  tamsaction  with  Bowyer  in  the  terms ' 
stated,  and  then  proceeded.]  In  respect  (rf  this  transaction  the  informaCi«) 
that  the  Defendants  may  be  chafed  with  the  sum  of  £500  which  they  receive 
that  it  may  be  declared  that  the  Defendants  hold  the  manor  of  Stogursey  in  tmst) 
the  charity,  or  that  they  ought  to  be  charged  with  the  sum  of  JC2OO0  whidi' 
secured  by  an  assignment  of  the  mortgage  of  Hobbs. 

I  am  of  opinion  that  the  society  had  no  right  thus  to  deal  with  the  trust 
for  their  own  benefit,  and  [369]  that  they  are  chargeable  with  any  profit  which 
from  the  transaction,  and  that  in  making  the  inquiry  as  to  the  profit  tbeyi 
they  ought  to  be  char^;ed  in  account  with  the  sum  of  £2500,  and  to  hare  cndit 
the  sum  of  £310  which  they  paid  or  accounted  for  during  the  lives  of  Bowycri' 
wife,  and  I  think  that  the  Defendants  should  be  ohai^ged  with  the  amooot  d 
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nAt  u  the  BiUstor  shall  find  to  have  been  made  by  the  tranaaotioii,  and  interest 

The  terms  of  the  decree  were  afterwards  disQpssed,  and  it  was  ultimately  arranged 

0  the  affect  following : — 

ExiXACT  FROM  DECREE. — "Declare  the  lands,  &c,  are  held  on  charitable  trusts, 
od  that  the  Defendants  are  not  entitled  to  appropriate  any  part  of  the  rents  to  their 
«n  use ;  uid  decUre  that,  under  the  oiroumstances,  the  Manor  of  Stogursey  is  vested 

1  the  DefendantSi  in  trust  for  the  sfune  charitaUe  purooees.  Let  the  MaMer  inquire 
f  what  the  property  consists ;  take  an  account  <k  the  rents,  &&,  from  the  filing  of. 
bs  infonnation,  and  approve  of  a  scheme." 


[860]  HCTTHAM  V.  SOHSBVILU.   Jul^  9,  Angust  4,  1842. 
[S.  C.  6  Jur.  861.] 

'.  k  W.,  as  solicitors  for  the  tenant  for  life,  held  the  title-deeds  which  afterwards 
psased  into  the  possession  of  W.  &  C,  their  successors.  The  tenant  for  life  died^ 
ud  the  estate  then  stood  limited,  first,  to  F.  &  W.  for  500  years  to  secure  a  sum 
of  ;£2000,  with  remainder  to  trustees  for  600  years  to  secure  a  jointure  and 
portions,  with  remainder  to  A.  B.  in  tail. 

.  E  being  an  infant,  a  suit  was  instituted  on  his  behalf,  in  which  the  £2000  was 
raised  on  the  security  of  the  term.  Upon  that  occasion,  F.  &  W.  covenanted  with 
the  mortgagees  to  produce  the  title-deeds  from  time  to  time,  and  not  to  part  with 
tiwm ;  bat  they  were  relievable  from  the  covenant  on  certain  terms.  A  receiver 
WBs  appointed  in  the  suit,  and  the  Court  directed  the  costs  of  the  solicitors  of  the 
suit  to  remain  charges  upon  the  estate  at  interest  "W.  &  C.  were  solicitors  in  the 
sait  for  A.  B. 

.  E,  upon  coming  of  age,  presented  a  petition  for  the  delivery  of  the  title-deeds. 
Held,  that  (independently  of  the  covenaut)  W.  &  C.  held  the  deeds  for  A.  B.,  and 
not  for  the  termors,  but  the  covenant  having  been  entered  into  for  the  benefit  of 
the  infant,  F.  &  W.  were  not  bound  to  part  with  the  deeds,  until  released  from 
their  covenant.  Held  also,  that  W.  was  not  entitled  to  hold  the  deeds  for  the 
tnstees  of  the  term  of  600  years,  or  for  any  costs  other  than  those  of , seeing  himself 

nerly  released  from  the  covenant  and  that  he  had  do  right  to  require  them  to 
etiverad  to  tiie  receiver  in  the  cause. 

The  cinramstances  of  this  case  are  fuUy  detailed  in  the  judgment  of  the  Court. 

Mr.  Pemberton  and  Mr.  Glasse,  for  the  Petitioner  Willmm  B.  Hotham. 

Hr.  Kindersley  and  Mr.  Faber,  for  other  parties  supported  the  petition. 

I'r.  Bigg^  for  Mr.  Fulwer  Craven. 

Hr.  Tinney  and  Mr.  HaUett^  for  Mr  White,  in  oppositaon. 

Mr.  Pemberton,  in  re^j. 

iTHl  Master  or  the  Boxja  [Lord  Langdale].  This  petition  prays  that  thef 
iipondent  may  deHver  up  certain  deeda  imd  dowments  to  Ae  solicitor  of  the 
itrtaoner. 

In  the  year  1808  the  estate  lo  which  the  Petitioner  is  entitled,  was,  under  the 
rity  of  an  Act  of  Parliament,  purchased  and  conveyed  to  William  Hotham  of 
>r,  William  Hotham  of  York,  and  Jane  Cowan,  in  [361]  fee,  in  trust  for  the 
subsisting  uses  of  the  will  of  Sir  Richard  Hotham :  viz.,  to  the  use  of  William 
of  Bognor  for  life,  with  remainder  to  the  use  of  the  first  son  of  the  same 
Hotham  in  tail,  with  other  remainders  over,  and  there  was  power,  enabling 
tenuit  for  Ufe  to  seeure  a  jointure  for  faia  widow,  and  portions  for  his  younger 

tOn  the  oooasion  of  this  purchase,  the  titilfrdeeds  of  iJie  estate  were  delivered  to 
White  ft  Fownes,  as  the  soliciton  of  William  Hotham  of  Bognor,  the  tenant 
rhfe. 

I  ht  the  year  1809  William  Hotham  of  Bognor,  in  pursuance  of  arrangements  made 
B.  a— 20* 
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on  his  marriafre  in  1807,  executed  deeds,  whereby  he  granted  an  annm^,  hynydi 
jointure,  to  his  wife,  and  charged  the  estate  with  portions  for  his  yonn^diil^ 
but  the  wife  having  died  in  October  1810,  leaving  a  daughter  Jane  Marianiifi,  tiie  a 
issue  of  the  marriage,  that  deed  ceased  to  have  any  operation. 

Jane  Cowan,  one  of  the  trustees  named  in  the  Act  of  Parliament^  having  i& 
before  the  year  1819,  Mr.  Fownes,  one  of  the  solicitors  of  William  HotJiamof  fit^ 
was  appointed  a  trustee  in  her  place,  and  deeds  were  executed  in  the  lumu  i 
February  1819,  whereby  the  estate,  formerly  vcwted  in  William  Hotham  oS  Boga 
William  Hotham  of  York,  and  Jane  Cowan  was  conveyed  to  William  Batiam 
"BogaWt  William  Hodiam  of  York,  and  James  Somerville  Fownes.  (Non.- 
afterwards  took  the  name  of  Sonwrville.) 

The  deeds  had  passed  from  the  possession  of  White  &  Fownes  into  the  poHN 
of  Fownes  &  White,  [3^1  who  had  succeeded  to  their  business,  and  wen  held 
Fownes  &  White  as  the  solicitors  of  William  Hotham  of  Bognor. 

William  Hotham  of  Bo^or  was  about  to  marry  again ;  previously  to  his  doin^ 
and  iu  order  to  make  provision  for  his  daughter  and  only  child  of  his  first  mam 
and  to  provide  a  jointure  for  his  intended  wife,  and  portions  for  the  younger  chi^ 
of  his  second  marriage,  he,  by  an  indenture  dated  the  26th  day  of  Februaiy  1 
charged  the  estate  with  the  sum  of  ;C2000,  as  the  portion  of  his  daughter . 
Marianne ;  and  pursuant  to  his  power,  and  for  better  securing  the  payment  of 
X2000,  he  demised  the  estate  to  James  Somerville  Fownes,  and  Richard  Sai 
White,  for  the  term  of  600  years,  on  trust  to  raise  the  £2000,  witii  a.  proviso  fot 
cesser  of  the  term  when  the  trusts  should  be  performed. 

By  this  deed  Messrs.  Fownes  &  White,  who  were  the  solicitors  <tf  William  Hoi 
of  Bognor,  and  who  held  the  deeds  for  him,  became  the  tmstees  of  the  term  of 
years,  for  securing  payment  of  the  daughter's  portion ;  but  the  aoceptaoce  of 
trust  did  not  vary  the  custody,  which  remained,  as  before,  in  the  hands  of  Fovn 
White,  as  the  solicitors  of  William  Hotham  of  Bognor. 

In  pursuance  of  arrangements  made  on  the  second  marriage  of  William  Hoi 
of  Bognor,  a  deed,  dated  the  20th  of  March  1819,  was  prepared.  It  was  not  exeo 
till  some  years  afterwards,  when  circumstances  had  in  some  respecte  changed, 
effect  ultimately  was  to  secure  a  jointure  of  £60  a  year  to  the  second  wif^ 
portions  for  the  younger  children  of  the  second  marri^ze ;  and  for  these  paipM 
term  of  600  ^ears  was  vested  in  Henry  Usbome  and  Fulwer  Cmven,  in  1 
to  secure  die  jointure  and  the  portions  subject  to  prior  chai;^ 

Of  the  second  marrisge  there  were  three  children,  the  Petitaonw  William  Ben 
Hotham,  Bicfaard  Henry  a  younger  son,  and  Georgiana  an  only  daughter ;  and,  a 
these  circumstances,  the  estate,  subject  to  a  fee-farm  rent,  stood  limited  to  Wi 
Hotham  of  Bognor  for  life,  remainder  to  William  Hotham  of  Bognor,  William  Hoi 
of  York,  and  James  Somerville  Fownes,  as  taiistees  to  preserve  contiagent  remsii 
remainder  to  Somerville  and  White  for  the  term  of  500  years,  in  trust  to  nn 
portion  of  £2000  for  Jane  Marianne,  the  only  child  of  the  first  marriage ;  reias 
to  Usbome  and  Craven  for  the  term  of  600  years,  in  trust  to  secure  the  jointan 
to  raise  t^e  sum  of  £2500  for  the  portions  of  t^e  youngor  children  of  t^e  a 
marriage ;  remainder  to  the  Petitioner  in  tail.  In  the  yew  1836  the  title-deeds 
in  the  possession  ci  White  &  Garew,  the  soeoessran  of  Fownes  &  White  aa 
soliciton  of  William  Hotiiam  d  Bognor. 

On  the  17th  of  January  18S&  wiUism  Hotham  of  Bognor  died.  The  tn 
preserve  contingent  remainders  ceased,  and  the  Petitioner,  then  aa  infant,  In 
tenant  in  tail  in  possession,  subject  to  the  charges  and  the  terms  of  600  j'ean 
600  years,  vested  in  trustees  for  the  purposes  before  mentioned. 

Mr.  White  contends,  that,  at  this  time,  Messrs.  Fownes  &  White,  the  trust 
the  term  of  500  years,  became  entitled  to  the  custody  of  the  deeds,  and  that ' 
&  Carew  held  them,  as  solicitors  for  Fownes  &  White ;  but  from  the  time  whs 
deeds  of  February  1819  were  executed,  up  to  the  death  of  William  Hol^uun  Bi 
in  January  1836,  the  deeds  were  in  the  pos-TSCiJ-session  first  of  Fownes  &  1 
and  afterwards  of  White  &  Carew,  as  the  soucitors  of  William  HoUiam  of  Bs 
and  I  am  of  opinion  that,  after  the  deatii  of  William  Hotham  <rf  BQgnor,  it « 
duty  of  White  &  Carew  to  hold  tikem  for  the  owner  of  the  inhwitanoe. 
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U  difl  tarostees  of  the  terms  had  been  wholly  independent  of  White  &  Carew, 
ntite  A  Carew  would  not  have  been  justified  in  giving  Dp  the  deeds  to  them ;  and 
» dmiDutance  that  White  was  one  of  the  trustees,  and  also  one  of  the  solicitors, 
DM  not,  as  it  appears  to  me,  make  any  difference.  Those  who  had  a  right  to  the 
vrioM  U  Mr.  White,  as  solictor,  were  not  to  be  prejudiced  in  any  way  by  the  fact 
[  Ui  having  onder  the  droomstanoee  oi  this  case  become  a  trustee  of  the  team. 

Hie  tenant  in  tail  in  poisession,  being  an  infant^  could  not  authorise  the  bnstees 
[  tin  DOO  years'  term  to  possess  themselves  or  retain  possession  of  the  deeds ;  and 
lesan.  White  &  Carew,  who,  upon  the  death  of  the  tenant  for  life,  became  the 
ilieitors  of  the  infant  and  his  next  friend,  had  towards  him  a  duty  to  preserve  the 
Hd>  for  his  use. 

The  Petitioner,  the  tenant  in  tail  in  possession,  being  an  infant,  Messrs.  Fownes 
White  entered  into  possession  of  the  estate.  They  were  trustees  of  the  term ;  but 
think  that  they  must  be  deemed  to  have  taken  possession  for  the  benefit  and  pro- 
etion  of  the  infant,  and  not  adversely  to  him.  Messrs.  White  &  Carew,  who  had 
lin8d(Hi  of  the  deeds,  acted  as  solicitors  for  the  infant  or  his  next  friend^  and  in 
•t  duracter  filed  a  bill,  to  have  the  rights  and  interests  of  the  persons  having  claims 
I  the  estate  declaredi  and  to  have  the  proper  acooants  taken. 

CKS]  A  decree  declaring  the  rights  was  made  on  the  I2th  December  1636,  and  it 
M  ordered,  that  Fownes  &  White  should,  with  the  approbation  of  the  Master,  raise 
«  ram  of  £2000,  the  portion  of  Jane  Marianne,  the  costs  of  the  suit,  and  the  cents 
nising  the  money.  By  subsequent  proceedings  it  was  ultimately  ascertained,  that 
e  Bcm  of  £3037,  13b.  lid.  was  proper  to  be  raised;  and  Lady  Charles  Somerset 
fling  sdvanced  that  sum,  a  deed,  dated  the  9th  day  of  June  1838,  was  executed  by 
merrille  and  White  of  the  first  part,  James  Reeves  of  the  second  part,  Jane  Marianne 
athuu  of  the  third  part)  and  the  mortgagees  of  the  fourth  part ;  and  by  this  deed  it 
tt  witnessed,  that  Fownes  &  White  assigned  the  residue  of  the  term  of  600  years, 
cept  the  last  day  thereof,  to  the  mortgagees,  to  secure  the  repayment  of  the  debt, 
d  du|y  oovenanted  that  they  had  done  no  act  to  incumber,  and  took  from  the 
M^^eee  a  oorenaat  that  the  person  entitled  to  the  inheritance  should  continue  in 
isesnon  of  the  estate,  until  defoult  should  be  made  in  pa3rment  of  the  mortgage  or 
» interest  thereof. 

It  appears  to  me,  that  in  the  treaty  for  the  mortgage  White  &  Carew  were  acting 
(  only  as  solicitors  for  Fownes  &  White,  the  trustees  of  the  term  of  600  years,  but 
»  as  solicitors  for  the  infant  tenant  in  tail,  and  with  a  proper  r^rd  for  his  interest, 
ins  assumed  indeed,  as  I  think  without  sufficient  reason,  that  White  &  Carew  held 
6  deeds  for  Fownes  &  White ;  or,  in  other  words,  that  Fownes  &  White,  as  trustees 

tiie  term,  had  possession  of  the  deeds ;  but  they  seem  to  have  been  aware,  that 
Bjr,  as  trustoee  <u  the  term,  had  not  a  right  to  part  with  the  deed^  even  to  the 
Drteigees  who  advanced  the  money ;  and  it  was  therefore  announced,  at  an  early 
nod  «  the  treaty  for  the  mortgage,  that  the  deeds  would  not  be  parted  [3661  with; 
|i  this  proper  resolatatni  was  atuiered  to,  after  a  reqoisition  for  tiiem  had  been 
Ue  by  uie  solicitor  of  the  mortgagees.  Messrs.  White  &  Carew  appear  to  me  to 
in  been  well  aware  of  their  duty  to  the  infont  tenant  in  tail,  for  whom  or  for  whose 
■k  friend  they  were  acting  as  solicitors ;  and  they  seem,  likewise,  to  have  oontem- 
tted  the  time  when  it  would  be  their  duty  to  deliver  up  the  deeds  to  him ;  and 
enrs.  Fownes  &  White,  supposing  that  they  had  the  deeds,  or  perhaps,  not  very 
nrately  coDsidering  in  what  character,  or  for  whom  they  were  held  by  White  & 
fetw,  bat  recollecting  that  their  character  of  trustees  of  the  term  arose  out  of  their 
wneter  of  solicitors  for  the  tenant  for  life,  were  very  properly  willing,  for  the  benefit 
[their  client,  the  infant  tenant  in  tail,  to  enter  into  a  qualified  covenant  for  their 
•doetion ;  and,  accordingly,  in  their  letter  to  Messrs.  Annesley  &  Reade  of  the 
n  of  March  1636  they  say,  "  We  will  give  you  a  covenant  from  Messrs.  Fownes  & 
Wte  for  the  production  of  the  deeds,  and  we  daresay  the  guardian  of  the  infant 
■mt  in  taU  will  join  them  in  Uie  covenant,  in  which  the  usual  proviso  will  be 
pvted  for  reUering  them  therefrom,  in  the  event  of  their  parting  with  the  deeds, 
U  dehvering  to  the  mortgitfee  a  new  deed  of  covenant  for  their  ^wluction  by  the 
mf  to  whom  they  may  be  handed  over :  but  we  cannot  consent  to  the  deeds  being 
ftui  oat  of  tiie  hands  of  the  parties  who  now  hold  tiiem."   Ultimately,  by  a  deed 
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dated  the  9th  day  of  June  18S8,  being  the  same  as  the  date  of  the  nuHt^ige,! 
which  was  executed  at  the  same  time,  and  made  between  Fownee  &  White    u»  < 
part,  and  the  mortgagees  of  the  other  part,  after  reoitiog  that  the  tenant  of  the 
estate  of  freehold  was  an  infant,  that  tne  deeds  were  then  in  the  custody  of  Fc 
&  White,  and  that  it  might  be  doubted  whether  they  would  be  justified  in  delii 
^671  up  the  deeds  to  the  morteagees,  and  on  other  accounts,  it  was  agreed  that  \ 
shoiud  be  retained  by  Somerville  and  White,  upon  their  entering  into  the  core 
after  mentioned ;  Fownea  &  White  oovenantea  that  they  would,  f nnn  time  to 
daring  the  contanoanoe  of  the  security,  or  during  such  part  of  that  period  as  the  > 
shoula  remain  in  their  custody  or  power,  at  the  request  of  the  mortgagees  aod 
out  expense  to  them,  produce  the  deeds  and  deliver  copies  thereof  to  the  mortgi 
and  would  also  keep  and  preserve  the  deeds  undefaoed,  and  would  not  deliver 
over  to  any  other  person,  unless  or  until  such  person  should,  at  his  own  ex{ 
at  the  expense  of  the  estate,  give  to  the  mortgagees  a  good  and  valid  ooi 
the  satisfaction  of  the  mort^^ees,  for  the  production  of  the  deeds,  or  iinlesa  or 
Fownes  &  White,  or  one  of  them,  should  have  ^ven  to  the  mortgagees  two 
months'  previous  notice  in  writing  of  their  or  his  intention  to  debver  up  the 
the  intent  that  the  mortgagees  m^t  be  enabled,  before  the  actual  oeliTeiyof  j 
deeds,  to  take  such  poceedings  as  t£ey  might  be  advised  in  rahition  thenta 
was  declared,  that  on  the  procuration  and  delivery  of  such  oovenant,  or  oa| 
ennration  of  two  months  after  service  of  such  notice,  in  case  die  deed 
delivered  to  the  person  named  in  soeh  notice,  the  covenant  of  Fownei  &  Whits  i 
cease. 

It  appears  to  mo  that  this  transaction  was  of  a  nattu«  to  be  beneficisi 
parties.    It  was  beneficial  to  the  infant  that  the  charge  should  be  raised,  which  i 
probably  not  have  been  done  at  that  time  without  the  covenant  of  Fownes  &  " 
who  acted  for  the  benefit  of  the  infant  Plaiutifi',  and  at  the  same  time  provk 
means  of  relieving  themselves  from  all  care  and  responsibility,  after  the 
should  come  of  age,  by  £368]  the  declaration  that  their  covenant  should  oa 
their  delivering  the  deeds  to  another  person,  on  the  UEinration  of  two  monthi'  i 
of  their  intention  to  do  sa 

Considering  the  transaction  as  benefidal  to  the  infant,  and  that  the 
received  the  bsnefi^  I  must  do  iosfeice  to  Messrs.  Fownes  &  White,  and  eaoaotj 
the  deeds  out  of  their  hands  wiuiout  relieving  them  from  their  responsibiUty. 
of  opinion,  that  whoever  may  have  been  previously  entitled  to  the  poasesaiai  < 
deeoa,  Messrs.  Fownes  &  White  were  afterwards  entitled  to  hold  them, 
purpose  of  performing  the  covenants  which  they  had  entered  into,  until  th^ ' 
duly  relieved  from  those  covenants ;  and  it  therefore  appears  to  me,  that 
executiou  of  this  deed,  the  title-deeds  ought  to  be  deemed  to  be  held  \ij 
Carew,  as  the  solicitors  of  Fownes  &  White. 

By  a  decree  on  further  directions,  made  in  the  cause  on  the  6th  day  cl 
1640,  it  was,  amongst  other  things,  declared,  that  the  costs  due  to  wb 
solicitors  were  to  remain  as  charges  on  the  estate,  bearing  interest  at  the 
4  per  cent  from  the  flate  of  the  Auster's  rewMt.   This  must  have  been  dom  i 
purpose  of  avoidii^  the  expense  of  raising  further  sums  of  money  before  thai 
Plaintiff  attained  his  age  of  twenty-one;  and  I  cannot  doubt  but  that  it  ^ 
intention  of  all  parties,  that  things  should  remain  in  the  state  they  were 
time  arrived,  and  then  that  the  course  most  beneficial  and  least  expeodve 
should  be  adopted. 

If  that  were  the  intention,  as  I  suppose  it  to  have  been,  the  emmticn  of 
been  much  impeded  by  the  disputes  which  have  since  taken  place. 

[369}  In  March  1841  Mr.  Henry  White  was  admitted  into  the  firm  <rf 
&  uEurew,  which  was  thereupon  changed  to  White,  Carew  &  White;  bat 
month  of  May  following,  Mr.  Carew  retired  from  the  partnership,  and  it  was  i 
amongst  other  things,  that  the  deeds  relating  to  the  business  of  all  ctieni 
should  not  give  an  authority  for  their  remoral  or  delivery  to  Mr.  Oazev 
remain  with  Messrs.  White,  and  that  the  deeds  relating  to  any  busSness  in 
Mr.  White  was  a  bustee,  should  r«nain  with  Messrs.  White. 

I  am  of  opinion  that  agreements  of  this  kind,  however  much  they  may  < 
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■temtB,  or,  what  is  perhaps  thought  much  more  important,  the  feeling  of  the 
oliators  who  enter  into  them,  ought  not  to  be  allowed  to  hare  anj^  operation  what- 
mr  ^intt  the  clients,  whose  business  and  interests  cannot,  without  Uieir  own 
num  consent,  be  made  the  subject  of  any  such  arrangement ;  and  I  think;  that  the 
iffA  to  the  pooeeosion  of  theee  deeds  is  to  be  determined  without  reference  to  that 
nangement 

Soon  after  the  dissolution  of  partnership,  the  next  friend  of  the  infajit  Plaintiff 
od  the  several  members  of  the  Hotham  family  thought  fit  to  employ  Mr.  Carew  as 
hoir  Bc^citor ;  and  they,  together  with  Mr.  Fownes,  authorised,  or  signed  letters 
mrportiDK  to  authorise,  Mr.  Carew  to  receive  the  deeds  in  question  into  his  custody. 

Mr.  (Mev  thereupon  demanded  the  deeds  from  Mr.  White,  who  objected  and 
efiued  to  deliver  them,  on  the  ground  of  the  covenant  which  he  and  Fownes  had 
fltered  into  with  the  mortgagees.  I  think  that  "Mr,  White's  objection  was  at  that 
hu  veil  founded ;  and  that,  whatever  Mr.  Fownes  may  have  thought  proper  [370] 
ff  do  (and  his  conduct  as  to  this  matter  appears  to  have  been  somewhat  vacillating), 
fr.  White,  having  entered  into  these  covenants  for  the  benefit  of  the  infant^  haaa 
ight  to  insist  on  being  relieved  from  them  before  he  gave  up  the  deeds. 

The  means  of  obtaining  relief  from  the  covenant  were  obvious  on  the  face  of  the 
sedi;  and  I  think  it  would  have  been  better  if  Mr.  White  had  suggested  the 
n^ety  of  adopting  them,  or  had  himself  given  notice  of  his  intentiou  to  deliver 
hem  up,  80  that  the  mortgagees  might  have  intervened,  if  they  thought  proper, 
b  did  nothing  of  this  kind,  and  seems  to  have  relied,  in  some  degree,  upon  his 
sring  a  right  to  retain  the  deeds  under  the  agreement  of  dissolution.  On  the  other 
ind,  it  does  not  appear  that  the  proceedings  of  Mr.  Carew  to  obtain  the  concurrence 
f  Messrs.  Annesley  &  Reade  to  the  deeds  being  delivered  to  him,  as  solicitor  for 
tr.  Fownes,  were  of  such  a  nature  that  Mr.  White  was  bound  to  be  satisfied  with 
hem.  And,  in  the  result,  this  petition  is  presented  by  the  Plaintiff,  praying  that 
he  deeds  and  documents  may  be  delivered  to  Mr.  Carew,  and  that  Messrs.  Wnite  & 
on,  having  refused  to  deliver  them  under  the  oiroumstanoes  in  tiie  peMtion  men- 
loned,  may  pay  the  costs  of  the  application  and  consequent  thereon. 

Upon  consideration  of  the  whole  case,  I  am  of  opinion  that  Mr.  White  is  not,  at 
hii  moment,  bound  to  deliver  up  the  deeds  and  documents  relating  to  the  estate ; 
nt  tfaa^  upon  being  properly  relieved  from  the  covenant,  he  will  be  bound  to  deliver 
hem  up.  I  think  that  ne  has  no  right  to  bold  them  for  Mr.  Craven,  the  surviving 
mt«e  of  the  term  of  600  years,  or  for  any  costs,  other  than  the  costs  which  he 
ny  be  put  to  in  seeing  that  "he  [3T1}  is  properly  relieved  from  the  covenants,  and 
m  he  has  no  right  to  require  that  they  should  be  delivered  to  the  receiver. 

Not  thinking  Mr.  White  bound  to  deliver  up  the  deeds  at  this  time,  I  can  give 

0  costs  against  him.  If  he  had  contented  himself  with  saying  that  he  would 
eUver  up  the  deads  on  being  relieved  from  the  covenant^  and  being  pud  hia  costs, 
\  uy,  <tt  beinj^  so  relieved,!  should  have  thought  him  entitled  to  nis  costs  of  this 
■litem.  Considering  the  many  objections  which  have  been  made,  and  the  difficulties 
ned  about  doing  that  which  I  am  persuaded  Mr.  White  would  have  been  prompt 

1  do  for  the  Plaintiff's  benefit,  if  he  had  not  been  biassed  by  his  reliance  on  the 
peement  made  on  the  dissolution  of  the  partnership  with  Mr.  Carew,  I  do  not 
Bnk  that  he  ought  to  have  costs.  I  shall,  therefore,  give  no  costs  of  this  petition 
li  either  side,  as  between  the  Petitioner  and  Messrs.  White.  The  Petitioner  must 
tj  the  costs  of  the  other  parties  who  have  been  served,  except  Mr.  Fownes. 

All  that  is  required  is,  that  a  covenant  (to  be  entered  into  by  the  persons  to 
ihon  the  Plaintiff  desires  the  deeds  to  be  delivered)  should  be  approved  by  the 
■ort^agees.  Mr.  White,  upon  being  satisfied  that  such  a  covenant  has  been 
Kteredinto,  may,  and  I  think  ou^t,  to  deliver  the  deeds  to  such  person.  He  can, 
f  he  thinks  fit,  give  notice  to  the  mortgagees  tiiat  he  has  been  required  and  accord- 
intends  to  deliver  up  the  deeds  to  the  PUuntifi^  or  to  Mr.  Fownes,  leaving  the 
^eitetgees  to  take  such  steps  as  they  may  Uiink  proper. 

;  If  an  order  is  required,  I  think  that  it  should  he  that  Messrs.  White  do  deliver 
^  tiie  deeds  to  the  Plaintiff,  [372]  or  such  person  as  he  shall  appoint,  upon  Messrs. 
KWnea  &  White  being  satisfied  that  the  Plaintiff,  or  such  other  person,  nas  entered 
■to  a  good  and  valia  covenant  to  the  satisfootion  of  ^e  mortgagees,  for  the  pro- 
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daemon  of  the  deeds,  according  to  tiie  intent  of  the  deed  of  oorenaat  ol  tlie 
of  Jane  1838. 


^72]   Stabten  v.  Bartholomew.   Stabtbn  v.  Babtuolomxw.   Act.  2, 18Ui,| 

[S.  G.  6  Beav.  143.] 

Two  suits  were  instituted  for  simiUr  objects,  one  was  attached  to  the  Lord  i 
and  the  other  to  t^e  Master  of  the  Bolla'  Court.   A  reference  vaa  made 
Bolls  to  inquire  which  was  most  for  the  benefit  of  the  infonts. 

Mr.  F.  Bayley  moved,  that  it  might  be  referred  to  the  Master  to  ascertain 
of  the  above  two  suits  was  most  for  the  benefit  of  the  infant.   He  stated  that 

only  difficulty  was  as  to  the  jurisdiction,  ooe  of  the  causes  being  marked  M.  R 
the  other  L.  C.  (9th  and  12th  Ortiers  of  Mav  6th,  1837.    See  Ord.  Can.  p.  lU,  1 

The  Master  of  the  Bolls  [Lord  Langdalel    Before  the  abolition  of  the 
Exchequer,  such  a  reference  might  have  been  obtained  upon  a  motion  in  this  0 
alone  where  there  were  two  suits,  one  in  this  Court  and  the  other  in  the  Kxchi 
I  am  therefore  inclined  to  make  the  order.    The  registrar,  however,  had  1 
inquire  as  to  the  practice. 

The  registrar  made  inquiry,  and  the  order  was  afterwards  made. 

[373]  Barwell  v.  Barwell.  Nop,  4,  1842. 

Upon  an  application  for  an  injunction  to  stay  proceedings  at  law,  affidavits  can 
read  against  the  answer  as  to  facts  therein  stated  on  information  and  beliet 

An  application  was  made,  after  answer,  for  an  injunction  to  stay  proceedingB  st 
and  was  refused.   The  Plaintiff  was  ordered  to  pay  the  costs. 

This  was  a  motion,  after  answer,  for  an  injunction  to  restrain  prooeedinga  i 

action  at  law. 

The  case  made  by  the  bill  was,  that  in  1837  the  Plaintiff  Edward  Barwell  bon 
of  David  Barwell  a  sum  of  £200,  and  gave  his  promissory  note  for  that  som. 
in  1838  and  1839  they  had  some  joint  dealings  in  a  speculation  in  potatoM,i 
course  <A  which  the  £200  became  paid. 

The  Defendant,  who  was  the  executrix  of  David  Barwell,  commenced  an 
law  on  the  promissory  note ;  and  the  Plaintiff  filed  this  bill  for  taking  the 
between  Edward  and  David,  and  for  an  injunction  to  restrain  the  action. 

The  Defendant,  by  her  answer,  stated,  she  had  been  informed,  and  beliend  it 
true,  that  in  every  case  of  joint  speculation  between  the  parties  the  aooonnti 
immediately  settled,  and  was  the  subject  of  a  separate  and  distinct  account,  ai  ' 
there  was  no  open  account  at  the  death  of  the  testator,  and  that  the  accounts 
speculation  were  never  blended  with  the  account  of  what  was  due  on  the  prom 
note ;  and  she  stated,  she  was  confirmed  in  such  belief  by  tiie  entries  she  was 
obtain  inspection  of,  and  she  believed  that  l^e  £200  and  interest  was  due  ' 
Plaintiff  to  the  testator. 

Mr.  Turner  moved  for  the  injunction.   He  proposed  to  read  an  affidavit 
dieting  the  statement  as  to  the  [374]  settlement  of  the  accounts,  and  the 
the  entries.    He  contended  that  he  was  entitled,  by  the  practice  of  tiie  Court, 
the  affidavit;  because  the  Defendant  had  contrsdicted  the  allegations  of  the 
information  and  belief  only,  and  without  stating  the  ground  of  such  belief;  d 
W^hite  (3  Beav.  357 ;  and  see  Caskllain  v.  Shimenthal,  12  Simons,  47). 

That  as  the  Defendant  professed  that  her  belief  was  supported  by  the  enta 
the  books,  an  affidavit  was  admissible  to  shew  their  effect. 

The  Master  of  the  Rolls  {hctrd  I^n^^e].  I  stated  what  was  my  imp 
on  the  subject  when  the  case  of  v.  fPMte  was  before  me ;  but  I  did  not 
the  point.   When  the  case  comes  regularly  before  the  Courts  it  will  be  seen  « 
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Ihit  im{ffnri<Hi  was  well  founded.  Lord  Eldon  often  had  occasion  to  observe  on  the 
pnt  d^ree  of  credit  vhieh  mnst  be  given  to  the  answer  on  an  application  for  an 
■jnnctioD  to  stay  proceedings  at  law ;  bat  as  to  receiving  affidavits,  he  seemed  to  me 
|o  bare  expressed  different  opinions  in  two  eases ;  nobody  evet  doubted  that  an 
ittant  is  madmiwrible  whwe  a  Defendant  distinctly  states  his  belief.  The  motion 
RHt  be  Tefosed. 

I  Mr.  Pemberton  and  Mr.  Tennantasked  for  the  costs  of  the  motion,  on  the  ground 

ft  tbiB  wss  not  a  ease  of  shewing  cause  on  the  answer,  but  was  an  independent 
tiOQ. 
The  Master  or  the  Rolls.   The  Plaintiff  is  not  right  in  this  motion,  he  must 
nfoe  pay  the  eosta. 

[376]   Davis  v.  Pbout.   Nov.  4,  1842. 

Ser  one  of  several  Defendants  has  answered,  the  Plaintiff  can  only  obtain  one  order 
if  course  to  amend.   Any  further  leave  must  be  obtained  upon  special  applicatiou. 

This  was  a  motion  to  disoharge  an  order  to  amend,  obtained,  as  tA  course,  by- the 

The  Mil  was  filed  in  April  1841  against  several  Defendants.    Owen,  one  of  them, 
hd  bis  answer  in  Jane  1841.   In  January  1842  the  Phuntiff  obtained  an  order  of 
fane  to  amend  faia  bill.   It  was  acoonungly  amended  in  Febraary  1842,  but  it 
Ipdred  no  answer  bom  Owen. 
Hsmliy,  one  of  the  original  Defendants,  did  not  answer  the  bill  until  May  1842. 
In  July  1842  the  Plaintiff  obtained  a  further  order  of  course  to  amend. 
Ur.  Tripp  moved  to  disoharge  it ;  and  in  support  of  the  motion,  contended  that 
IT  the  answer  of  one  Defendant  bad  been  filed,  it  was  not  competent  for  the 
iutiff  to  obtain  more  than  one  order  of  course  to  amend  his  bill ;  and  that  if  a 
intiff,  in  such  a  case,  required  a  second  order  to  amend,  he  must  obtain  it  on 
eial  application,  accompanied  with  the  requirements  of  the  13th  Order  of  1828 
d  Can.  8h  Aiiorvey-General  v.  Ndhercoat  (2  Myl.  &  Or.  604). 
Ur.  Pemberton  and  Mr.  Bogers,  am/TY^  oontended  that  a  Plaintiff  was  at  liberty 
ibtain  one  order  of  course  to  amend  tiiis  bill  after  the  last  Defendant  had  answered, 
then,  for  Uie  first  time,  the  Plaintiff  would  be  able  to  see  [87Q  the  case  made  by 
Defendants.   That  in  The  Attamey-Oeneral  v.  Netkercoai  the  sole  original  Defendant 
pat  in  his  answer,  and  there,  as  the  right  to  amend  as  of  course  nad  expired,  it 
add  that  it  could  not  be  revived  by  adding  a  new  Defendant.    That  if  the 
itioe  were  otherwise,  one  Defendant  might,  by  collusion,  delay  putting  in  his 
*er,  and  prevent  the  Plaintiff  amending  his  bill,  and  thus  enable  the  other 
mduits  to  obtain  an  order  for  dismissal  for  want  oi  prosecution.   They  cited 
vim  V.  Swann  (2  Myl.  &  K.  362). 
[r.  Kinglake,  for  the  other  Defendants. 

'he  Mabteb  of  thb  Rolls  [Lord  Langdale].  This  general  order  was  made  for 
mefit  of  all  Defendants  who  have  answered,  and  for  each  and  every  of  them. 
IT  as  appeuB  in  the  present  case,  the  amendments  were  made  undo"  such  circum- 
M,  that  if  a  special  application  had  been  made  to  the  Coart,  leave  to  amend 
Id  have  been  given  without  the  least  hesitation ;  but  the  question  is,  whether 
csae  comes  within  the  order,  and  whether  the  Phuntiff  was  right  in  obtaining 
■rder  as  of  course,  without  the  aflSdavit  required  by  the  13th  Order.  I  think  he 
Bot.  This  order  is  irregular,  and  it  must  Uierefore  be  discharged. 

[377]  LiDBidTER  t>.  Sboth.   Nov.  14,  1842. 

Inntiff  may  obtain  the  order  absolute  to  oonfiim  a  sale  under  the  Court,  though  the 
)deriim  has  beem  obtained  by  the  purchaser,  but  the  applioation  was,  in  this  case, 
fend,  on  the  ground  of  there  having  been  great  ladut  on  the  part  of  the  Plaintiff. 

A  ule  had  been  made  under  the  Courts  and  the  pnrohaser  obtained  the  ordeae  mri 
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to  oonfinn  tiie  Muter's  report  He  lerred  it  on  the  29th  of  Junuy  1841,  hat 
refused  to  proceed  any  further  in  the  procuring  the  confirmation  of  the  sale. 

In  the  present  month  the  Plaintiff  in  the  cause  gave  notice  to  the  purduw  to 
proceed,  or  otherwise  that  he,  the  Plaintiff,  would  prosecute  the  order. 

Mr.  Romilly  now  moved  to  confirm  the  Master's  report.  He  stated  that  Ute 
only  question  was,  whether  the  Plaintiff  could  proceed  to  confirm  the  order  wm 
obtained  by  the  purchaser,  or  whether  he  must  proceed  de  novo.  He  cited  Oal&uf 
vmth  V.  ClulUnffUxnih  (1  Sim.  291),  in  which  Sir  John  Leach  held  that  a  vendor  might 
confirm  au  order  ntn  obtained  by  the  purchaser,  if  the  latter  neglect  to  do  sa 

The  Master  of  tee  Kolls  [Lonl  LangdsJe]  thought  that  the  case  eited  was  a 
authority  for  the  amilication ;  but  he  said  that  in  this  particular  case  the  latka  of  tfa 
Plaintiff  himself  had  been  sadi,  that  he  eould  not  malu  the  order. 


[378]  SLOGasrr  p.  Sorbl.  Nov.  17,  1842. 

The  Long  Vacation  is  not  to  be  excepted  in  the  computatioD  ci  the  aiz  days  fm 

referring  exceptions  for  impertinence,  to  a  bill 

On  the  17th  of  October  1842  the  Defendant  delivered  exceptions  for  impertineooi 
to  the  Plaintiff's  bill. 

On  the  28th  of  October  he  obtained  an  order  for  referring  diem  to  the  Mjutai; 
vhioh  was  served  on  the  Plaintiff  on  the  following  day  (the  29t&  of  October). 

All  these  proceedings  took  place  in  the  Long  Vacation. 

Mr.  Pemberton  now  moved  to  discharge  the  order  of  reference,  for  irregalsii^ 
He  argued  as  follows By  the  Uth  Order  of  April  1828  (Ord.  Can.  7),  no  orderfa 
referring  any  pleading  for  impertinence  can  be  obtained,  "unless  such  ordtr  H 
obtained  within  six  days  after  the  delivery  of  the  exceptions."  The  19th  Oidai 
(Ord.  Can.  14),  directing  that  the  Long  Vacation  is  not  to  be  reckoned  in  the 
putation  of  time,  does  not  apply  to  this  case.  It  applies  only  to  the  cases  of  "  refenisg 
exceptions  to  any  answer,  or  for  obtaining  a  Master's  report  upon  any  exceptimu." 

Mr.  Follett,  cotUrit.  By  the  19th  Order  the  Long  Vacation  is  not  to  be  oompotrij 
in  the  time  for  obtaining  "a  Master's  report  on  any  exceptions,"  it  therefore  ii  aol 
to  be  computed  in  any  of  the  steps  necessaiy  for  obtaining  it.  By  the  0379]  lldl 
General  Order,  the  order  of  reference  is  to  be  alOained  within  six  days ;  but  dost 
sot  impose  upon  the  party  obtaining  it^  the  necessity  of  $emng  the  order.  It  vodd 
be  useless  to  obtain  sooh  an  order  where  it  is  unnecessary  to  serve  it,  aad  ^rhuat  it  ii 
impossible  to  proceed  on  it  before  the  Master  during  the  Long  Vacation.  Ite 
general  words,  in  the  19th  Order,  as  to  obtaining  the  Master's  report  apm 
tions,  must  embrace  the  whole  process  necessary  to  obtain  it. 

Tee  Master  of  the  Rolls  [Lord  Langdale].  Unless  there  has  been 
contrary  decision  on  the  point,  and  none  has  been  cited,  I  must  adhere  to  die  toni 
of  the  order.  The  19th  Order  excepts  the  Long  Vacation  in  the  cases  of  ammtfag 
bills,  filing,  delivering,  or  referring  exceptions  to  any  answer,  and  for  obtainiog  tia 
Master's  report ;  the  case,  therefore,  of  a  reference  of  a  bill  for  impertinence  is  bo^ 
by  this  order,  excepted  further  than  as  to  obtaining  the  Master's  report. 

Ilie  11th  Order  directs  that  the  order  of  reference  for  impertaneDoe  shoold 
obtained  within  six  days  after  the  delivery  of  the  exceptions.   This  may  be  done  i 
the  Long  Vacation  as  the  office  is  then  open.   By  the  following  ordw,  the  " 
report  must  be  obtained  thereon,  within  a  fortaight^  which  is  extended  by  the  I 
Order,  by  excluding  the  Long  Vacation. 

The  consequence  of  all  this  is,  that  where  exceptions  to  a  bill  are  taken  io 
Long  Vacation,  the  order  of  reference  must  be  obtained  within  six  d^s,  alUit 
is  not  necessary  to  obtain  the  Master's  report  in  the  Long  Vacation.    'The  Defi 
has  not  obtained  the  order  of  reference  within  the  six  days  limited  by  the  [)380}  1 
Order,  and  has  not  brought  himself  within  the  19th  Oraer.    The  order  is 
and  must  therefore  be  diwharged  with  costs.- 
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[980]  Lord  Hunhnotowkb  v.  Shkbbobh.  Nev,  19,  Dee.  22, 18i2. 
[a  a  5  Bmv.  162.] 

kftor  a  demamr  had  been  put  into  a  bill,  the  sole  Plaintiff  became  bankrupt.  Upon 
the  motioD  ot  the  Defendant  who  had  demurred,  the  Court  orderod  that  the 
anignee  ih<Hild  remedy  the  defeet  in  the  suit  vithin  a  m<»ith,  or  that  the  bill 
sfaoDld  be  dismissed  without  costs. 

L  party  ordered  to  take  a  step  within  a  fixed  time,  or  that  the  bill  should  be 
dismissed,  if  desirous  of  an  extension  of  the  time,  must  give  notice  oi  motion  so  aa 
to  enable  him  to  bring  it  on  before  the  expiration  of  the  time  fixed. 

A  bill  was  filed  (5  Beav.  162),  to  which  the  Defendant  put  in  a  demurrer.  Before 
i  came  on  to  be  argued,  the  Plaintiff  became  bankrupt.  The  demurrer  came  on  and 
ns  struck  out  of  the  paper,  there  being  no  appearance  on  either  side.  A  motion 
ru  HOT  made,  on  behalf  of  Sfaerbom,  that  the  assignees  might  file  a  snpplemratal 
Oi  in  a  fortnight^  or  that  the  bill  might  be  dismiasea  without  coats, 

Mr.  Beftvan  aupported  the  motion,  and  refetrod  to  Chouiek  v.  Dimst  (3  Bear.  290. 
\sA  ate  Leer.  Lee,  I  Hu«,  617^  and  Dryde»  v.  fFalfifrd,  1  T.  &  C.  <a  C.)  626),  and 
ke  caaea  in  the  notea.  • 

Mr.  Tripp  anggested  tiut  in  a  oaae  of  demurrer,  the  order  aaked  could  not  be 
noted. 

Mr.  Somilly,  for  the  assignees,  asked  for  further  time  to  file  a  supplemental  bill, 
Bcauae  the  Defendant  Sherbom,  aa  he  sud,  disputed  the  bankruptcy. 

The  Master  of  thb  Rolls  made  the  order,  giving  the  assignees  a  month  to  file 
hnr  supplemental  bill,  and  said  that  they  might  apply  for  further  time  if  oircum- 
booee  ^oold  warrant  it. 

[381]  Dee.  22.  On  the  22d  of  December  1842,  and  after  the  expiration  of  the 
KtQth,  tne  assignees  applied  for  further  time.  The  notice  ol  motion  had  been  given 
nnrioas  to  ^e  expiration  oi  the  month. 

Thi  Master  op  thx  Boixs  [Lord  Langdale]  refused  the  application  with  oosta, 
n  two  grouDds,  first,  because  the  notice  of  motion  ou^ht  to  have  been  ^ven  so  aa  to 
ive  enabled  the  assignees  to  move  before  the  expiration  of  the  time  limited  by  the 
nt  order;  and  secondly,  because  the  affidavits  were  not  snffioiMit  to  entitle  tiie 
Mignees  to  t^e  indulgence  asked. 


[381]  Leb  v.  Read.  Noe.  21, 1842. 

[8.  G.  12  L.  J.  Ch.  26 ;  6  Jar.  1026.] 

L  Defendant  is  not  bound  to  discover  the  principal  fact,  or  any  one  of  a  long  aeries  or 
ehain  of  facta,  which  may  contribute  to  estabhsh  a  oriminid  charge  against  himael^ 
and  he  cannot  waive  this  right  by  any  agreement. 

Itoding  the  proceedings  in  the  cause,  the  Plaintiff  indicted  the  Defendants  in  respect 
of  the  same  transactions,  the  time  for  answering  was  extended  until  after  the  trial 
of  the  indictanent. 

In  October  1840  the  Plaintiff  mortgaged  a  vessel  called  the  "Pearl"  to  the 
Mendante  for  £196,  and  in  April  1842  the  Defendants  took  possession  of  the 
kml 

According  to  the  Phuntifi^s  representations,  the  Defendants,  having  taken 
F<>*ttnoD,  proceeded  to  cut  her  in  half,  and  to  lengthen  her,  and  to  make  outer  con- 
Hmble  alterations  and  repairs ;  but,  according  to  the  Defendants'  case,  they  broke 
NT  np,  uid  employed  part  of  the  materiaLs  m  building  another  ship,  which  they 
Mlled  the  "Lightning." 

Hie  Plaintiff  filea  this  bill  for  redemption  in  August  1842,  insistine  that  the  two 
n>nU  were  identicaL   The  bill  charged  "  that  with  a  view  to  obtain  we  r^^iatry  of 
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the  ship  called  the  "  Lightning "  in  the  names  [^SSQ  of  the  Defendants,  they  Budo 
divers  written  and  other  statements  and  representations  to  the  Custom  Hoose  offieoi 
or  clerks,  or  other  persons  to  whom  suoh  application  for  registry  was  made,  respeetiat 
the  ship  now  called  the  "  Lightning"  and  partaculaiiy  respecting  the  roistering  a 
the  said  ship ;  and  they  thereby  stated  and  represented  (amongst  other  thinga)  tint 
1^6  said  ship  or  veaael  was  aa  entirely  new  vessel,  and  that  the  Defendants  m 
absotnte  owners  thereof,  or  to  that  effect ;  and  they  also  made  oMier  ra|Mcaeiititioi^ 
with  a  view  to  induce  the  (dicers  or  ole^  to  register  the  said  ship  m  vessel  hy  Ai 
name  of  the  "  Liefatning,"  and  in  the  names  of  the  Defendants  as  the  absdnte  owien 
thereof.  The  Phuntiff  charged  that  all  such  statements  and  representatioos  totki 
offioers  or  clerhs  were  wholly  untrue,  and  that  the  same  would  so  appear  uprai  thi 
Defendants  stating  and  setting  forth  true  and  correct  copies  of  all  such  statemento 
representations  as  were  in  writing,  and  when  and  by  whom  the  same  were  w~" 
and  signed,  uid  the  true  and  correct  words  or  the  true  and  exact  meaning  and 
of  all  such  statements  and  representations  aa  were  not  in  writing,  and  when,  what 
and  by  whom,  and  to  whom  the  same  were  respectively  made,  and  what  answers  wm 
given  to  all,  or  any,  or  either  of  suoh  statements  and  representations.  The  II 
prayed  for  a  redemption  of  the  ship,  and  to  restrain  the  Defendants  "  from  prooona 
the  name  of  the  Fluntiff  to  be  withdrawn  from  the  registry,  as  the  sole  owner  thatai 
and  from  oausing  any  new  registry  thereof  to  be  nude  in  die  names  or  name  of  th 
Defendants." 

On  the  7th  of  September  the  Phiintiff  moved  for  the  injunction,  which  the  Cm 
refused,  but  made  a  special  order  permitting  the  Defendants  to  apply  to  the  Bm 
of  Customs  for  such  new  registry,  tne  Plain-T383]-tiff  undertaking,  in  case  of  obtiii 
ing  it,  to  bold  the  said  vessel  by  the  same  title  and  subject  to  the  same  liabilitaei « 
he  held  the  "Pearl"  under  the  former  registry. 

The  Defendants  accordingly  applied  to  the  Board  of  Customs  for  a  new  refpiUji 
and  filed  various  statutory  declarations,  &c.    On  the  24th  of  September  the  C^nai 
sioners  decided  that  the  vessel  was  not  a  new  vessel,  and  ought  not  to  be  registKsl 
in  the  name  of  the  "  Lightning."  I 

On  the  27th  of  October  1842  the  Plaintiff  preferred  an  indictoient  at  the  Cartdj 
Criminal  Coor^  in  London,  a^^nst  the  Defendants  and  several  other  partieif  fer^ 
conspiraey  to  defraud  the  Plaintiff  of  his  right  to  the  ship^  and  to  impose  npos  tk^ 
Board  of  Customs,  hy  falsely  representing  the  vessel  to  be  a  new  vessel,  knowing 
same  to  be  the  old  one  repaired. 

On  the  4th  of  November  the  Defendants  obtained  a  warrant  for  a  month's  fartklj 
time  to  answer.  On  the  5th  of  November,  the  Defendants'  solicitors  wrote  to  tk{ 
solicitor  of  the  Plaintiff,  referring  to  this  warrant,  and  stating  "  if  you  will  coment  td 
three  weeks  or  a  month,  it  will  save  the  expense  of  the  order."  On  the  7tfa  m 
November,  the  Plaintiff's  solicitor  wrote  to  the  Defendants'  solicitors  as  follows :  **S 
consent  to  the  Defendants  having  fourteen  days'  further  time  to  put  in  their  amwnj 
This  consent  to  be  in  lieu  of  an  order,  and  to  be  peremptory.  If  you  agree  to  ' 
above  please  to  write  me  so."  On  the  followiug  day  (November  the  8th), 
Deiendants*  solicitors  replied,  "  We  agree  to  ^e  Defendants  having  fourteoi 
further  time  to  put  in  their  answer,  and  that  it  shall  be  peremptory." 

On  the  14th  of  November  the  Defendants  applied  to  the  Master  for  a 
time  to  put  in  their  answer  [384]  after  the  indictment  for  oonspirai^  had 
disposed  o^  which  the  Master  refused  to  grant,  on  the  ground  of  the  perempfcfl 
undertaking.  It  was  now  moved  on  behalf  of  the  Defendants,  that  they  might  faM 
a  fortni^t^  time  to  answer  after  the  trial  of  the  indictment. 

Mr.  Pemberton  and  Mr.  Rogers,  in  support  of  the  motion.    The  Defendants 
before  the  Commissioners  in  pursuance  of  the  order  of  the  Court,  and  the 
thereupon,  on  his  own  evidence,  indicted  all  the  parties,  not  for  perjoiT 
conspiracy.    Having  tikought  fit  to  proceed  criminally  a^nst  the  DefendantB,  m 
no  nght  to  enforoe  an  answer  which  may  tend  to  criminate  them.   If  the  prr^ 
ings  be  not  stayed  in  the  meantime,  the  Defendants,  who  cannot  answer  the  Inll 
out  furnishing  some  admissions  affecting  the  criminal  chai^,  must  deaUne  to  an 
and  they^  wilTthns  be  deprived  of  the  opportunity  ot  making  a  defmoe  in  soppoit 
their  eivil  rights. 
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Mr.  Kindersley  and  Mr.  Dixon,  amlrlt.  The  peremptory  andertaking  preveots 
Jie  Court  granting  any  indulgence.  The  Defendants  might  at  least  answer  such 
larts  of  the  bill  as  do  not  tend  to  criminate  them ;  ana  under  the  New  Orders 
Ordinee  Can.  175),  they  may  ohject  by  answer  to  discover  the  rest.  The  Defendants 
Miuiot  set  up  tb«r  own  criminalty,  as  a  reason  for  depriving  the  Plaintiff  of  his  civil 
rights. 

Ths  Masub  of  the  Bolls  [Lord  Langdale].   The  only  question  is  as  to  the 
Emn  of  die  ai^ication. 
Mr.  Pembnton,  in  reply. 

[3853  The  Master  of  the  Rolls  [Lord  Langdale.}  As  to  the  principle  upon 
rhich  the  Court  acts  in  these  cases,  there  is,  I  apprehend,  no  doubt  whatever.  A 
Defendant  is  not  to  be  called  upon  to  discover  the  principal  fact,  or  any  one  of  a  long 
mies  or  ahain  of  facts  which  may  contribute  to  establish  a  criminal  charge  against 
bimself.  He  may  protect  himself  by  demurrer,  plea,  or  answer,  or  in  any  way  in 
vfaich  be  can  brin^  the  matter  furly  under  the  consideration  of  the  Court.  It  being 
k  right  to  protection  given  to  him  by  the  law,  I  apprehend  he  cannot,  by  any  agree- 
■ent,  deprive  ImnseU  of  the  benefit  of  it.  The  point  comes  before  me  rather 
mddenly  this  morning ;  but  I  think  I  recollect  a  case  in  which  it  was  held  that  a 
Defendant  cannot  make  an  agreement  by  which  he  is  to  deprive  himself  of  that  right 
to  DFotection  which  by  law  he  is  entitled  to.  If  that  be  so,  he  migh^  under  his  hand 
ind  seal,  have  covenanted  to  put  in  a  full  and  perfect  answer  to  every  interrogatory, 
ind  yet,  after  having  done  that,  he  might  claim  the  protection  of  the  law  of  this 
Courts  in  respect  of  the  discovery  required  of  him.  To  what  extent  that  may  go,  it 
is  not  necessary  for  me  to  state  upon  the  present  occasion ;  because  all  that  has 
happened  here  is,  that  after  the  indictment  was  preferred,  the  Defendants  obtained  an 
Bnlu-gement  of  the  time,  which  they  agreed  should  be  peremptory.  For  anything  I 
can  see  here — for  anything  that  has  been  argued  or  alleged  to  the  contrary — there  is 
pot  one  fact  in  this  bill  which  must  not  necessarily  be  proved  at  the  hearing  of  that 
indictment.  It  has  been  argued  that  possibly  it  might  not  be  so ;  but  all  the  facts 
iteted  both  in  the  original  and  amended  bill,  so  far  as  I  have  heud  them,  are  facts 
irhich  constitute  part  of  the  narrative,  and  of  that  statement  of  circumstuices  which 
Blast  necesaaril;^  be  brought  before  the  jury  u^n  the  trial. 

[88jQ  Now  if  this  be  so,  the  Defendants  might  undoubtedly  protect  themselves  in 
this  soit^  by  stating  that  there  was  a  criminal  prosecution  pending  a^inst  them,  and 
that  they  could  not  answer  any  one  of  the  facts  stated  in  this  bill,  without  contribut- 
ing towards  the  establishment  of  that  criminal  charge.  The  question  is,  whether, 
ooder  the  circumstances  of  the  case,  they  are  at  all  bound  to  do  that ;  and  I  cannot 
agree  with  the  Plaintiff's  counsel  that  the  rule  laid  down  in  these  cases  must  be 
extended  to  any  case  whatever,  or  that  we  shall  have  Defendants  coming  here  every 
day  and  asking  an  enlarged  time  to  answer,  because,  forsooth,  there  might  be  some 
eriminal  charge  at  the  same  time  brought,  or  about  to  be  brought,  the  prosecution  of 
which  wooldm  facilitated  by  the  discovery  made  to  the  bill.  That  is  not  the  case 
hereu  The  case  is  that  an  indictment  has  been  actually  preferred  since  the  commence- 
ment of  the  proceedings  here  pending,  and  at  the  very  time  the  Defendants  are  called 
upon  to  put  in  an  answer,  which  must  necessarily  discover  those  veiy  matters  which 
will  be  in  issue  at  the  trial.  The  only  hesitation  I  have  had  in  the  course  of  these 
proceeding  is,  as  to  the  form  of  the  order;  and  I  think  that,  considering  the  very 
peculiar  circumstances  of  the  case,  the  time  when  this  indictment  was  preferred,  and 
Ae  circumstances  which  must  of  necessity  be  substantiated  in  it,  I  shall  not  do  wrong 
in  granting  this  motion  in  the  form  now  asked. 

With  respect  to  costs,  that  which  has  happened  is  very  material.  I  think  that  the 
party  ought  to  have  applied  for  protection  at  a  much  earlier  period ;  and  I  think  I 
eaonot  grant  this  motion  without  making  the  Defendants  not  only  pay  the  costs  of  it, 
hat,  of  the  applications  to  the  Master,  and  any  other  costs  which  have  been  incurred  in 
:  tike  negotiation  for  further  time.  I  think  the  Defendants  ought  to  pay  tiioee  costs ; 
tad  Dp^  their  paying  these  costs,  let  this  motion  be  granted. 

[38r|  There  are  many  authorities  upon  this  subject  which,  if  it  had  been  necessary 
to  establish  the  principle  at  all,  it  would  have  been  very  material  to  have  gone  into. 
They  aie  veiy  important^  and  cases  have  occurred,  I  think  before  myself,  in  which  I 
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have  had  to  look  very  nunutely  through  every  interrogatory  in  the  bill,  for  the  porpow 
of  diBCOvering  whether  there  was  any  inteirogatoiy  which  conld  be  aiu<Rnd 
without  having  a  bearing  upon  a  criminal  charge.  I  have  been  obliged  to  do  k  oa 
more  than  one  occasion  ;  and  if  this  had  oome  on  in  the  ordinary  course,  I  might  ban 
been  compelled  to  do  so  her^  and  I  oertainly  should  not  have  hesitated  to  periora 
that  part  of  my  duty.  The  circumstanoeB  imder  whidi  t^e  indictment  was  prefemi 
and  the  fact  ot  it«  being  now  pending  are  my  reasons  for  nuking  this  putieuaraidft 
(See  77un^  v.  Macaaletf,  6  Mad  229 ;  Wigram  on  Diseorery,  80,  and  Bedesdak^  191) 


[a  G.  12  Lu  J.  Ch.  93.   See  Harm  v.  Beatukamp  Brethen  [1894],  1  Q.  K  808.] 

A  judgment  having  been  obtained  against  a  party  to  yrhoai  a  sum  standii^  to  tki 
credit  of  the  cause  had  been  ordered  to  be  paid,  the  Court,  on  the  appliealiQtti 
the  judgment  creditor,  stayed  the  delivery  to  the  debtor  of  the  Aoooootol 
General's  cheques. 

The  Defendant,  Thomas  Wood,  was  entitled  to  one-sixth  of  the  residuary  estatei 
the  testator  in  the  cause,  which,  in  June  1842,  had  been  ordered  to  be  paid  to  him. 

This  share  consisted  of  twe  sums  of  £211,  17s.  5d.  and  £1103,  16s.  6d.  cash,tl 
produce  of  stock  standing  to  the  credit  of  the  cause ;  and  for  the  payment  of  tUi 
the  Accountant-General  had  prepared  cheques  on  the  Bank  of  England. 


judgment  against  Thomas  Wood,  in  the  Common  Pleas,  for  the  sum  of  £2500.  Hh 
caused  it  to  be  duly  entered,  and  in  November  1842  they  issued  a  JL  fa.y  whidi  M 
delivered  to  the  Sheriff  of  Middlesex,  who,  under  the  1  &  2  Vict  c.  110,  soa^  t 
seize  the  cheques  in  the  huids  of  the  Aooountant^Jeneral. 

The  petition  prayed  that  the  Accotintant^neral  mig^t  be  ordered  not  to  ddirs 
to  Thomas  Wood,  or  his  solicitor  or  agent,  the  cheques  drawn  and  signed  by  tlM 
AccountantrGreneral,  or  any  other  cheques  for  the  said  sums  of  £211,  17&  Sd.  sbAI 
£1103,  16s.  6d.,  or  either  of  them  or  any  part  thereof,  without  the  authority  of  tU 
Petitioners ;  and  that  the  Accountant-General  might  be  ordered  to  deliver  the  sail 
cheques  to  the  Petitioners  or  to  the  Sheriff  of  Middlesex. 

[389]  Mr.  Pemberton  and  Mr.  Parry,  in  support  of  the  petition,  referred  to  tfat 
1  &  2  Vict,  c  110,  8.  12,  and  3  &  4  Vict  c  82. 

The  Defendant  did  not  appear. 

Thx  Master  of  the  Bolls  [Lord  Langdale]  considered  the  PetitionetB  entitlB 
to  the  first  part  of  the  prayer  of  the  petition,  staying  the  delivery  of  the  dieqae^  la 
he  j^ve  leave  to  mention  the  case  as  to  the  other  part  of  the  prurer  of  the  pedtk^ 
which  he  did  not  now  finally  dispose  of.   (See  Hi^ee»  v.  Day,  10  Sim.  41.) 


On  a  motion  for  the  production  of  documents,  the  Defendant  was  permitted  to  ^ 
by  affidavit,  that  they  could  n<^  be  left  in  the  office  wiUiout  great  ineouyeiiie— 
but  as  the  ground  for  this  indulgence  was  not  stated  by  the  answer,  he  vasoidM 

to  pay  the  costs. 

On  a  former  day,  a  motion  having  been  made  by  the  Plaintiff,  that  t^e  DefendM 
might  deposit  with  the  Clerk  of  Eecords  and  Writs  the  documents  admitted  bjr  K 
answer  to  be  in  his  possession,  it  was  stated,  on  behalf  of  the  Defendant,  that  nw^^ 
them  were  in  constant  use,  and  could  not  be  produced  without  great  inoonvoiiflaoeli 
the  Defendant.  It  was  therefore  asked  that  they  might  be  produced  at  Cbeltentaes 
where  the  Defendant  resided. 

The  gronnd  for  this  indulgence  not  having  been  stated  in  the  Defendant's  UKt% 


[)388]  Robinson  v.  Wood.  Nob.  24,  1842. 


Pavier,  had,  in  June  1841,  obtunad 


[389]  Gardner  f.  Danoerfieu).  Dec  15, 1842. 
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w  vu  allowed  to  file  an  affidavit  to  verify  the  circumstaaee6,(l)  and  the  case  stood 

The  affidavit  was  now  produced  and  the  OTder  made. 
[380]  Mr.  Toraer  and  Afr.  Parry,  for  the  Defendants 
Mr.  Fonberton  asked  for  the  costs. 

'tm  MiflTKR  OF  THB  BoLLs  [Lord  Langdale].  The  Defendant  must  pay  the  costs, 
II  be  ought  to  have  made  this  statonent  in  his  answer. 


[890]   SufMONS  V.  Wood.   Dec.  16,  1842. 
b  application  by  the  Plaintiff  to  take  a  traversing  order  off  the  file,  cannot  be  made 

This  was  an  application,  on  behalf  of  a  Plaintiff,  to  take  a  traversing  note  off  the 
Be:  Hie  wipasiia  Dad  been  served  previously  to  the  G^eral  Orders  of  August  1841 
(M.  Can.  170)  coming  into  operation ;  and  it  having  been  held,  that  a  traversing 
ffder  could  not  be  filed  in  such  a  case  {Gregory  v.  Oregson,  1  Hare,  108),  the  Plaintiff 
ns  desirous  of  having  it  taken  off  the  file. 

Mr.  Gankrien  moved,  ex  parte,  for  that  purpose,  and  proposed  to  undertake  not  to 
^Qsrw  an  answer  until  the  expiration  of  the  ordinary  time. 

Ths  Master  of  the  Eolls  [Lord  Langdale]  said  he  could  not  make  the  order  in 
he  absence  of  the  other  parties,  who  might  be  seriously  affected  by  it ;  that  the 
laiDtiff  could  not  compel  an  answer  while  there  was  a  traversing  note  on  the  file,  but 
Bmediately  ou  its  being  taken  off,  he  might  insist  on  the  Defenduit's  putting  in  an 
niwtt-,  and  in  default  might  forthwith  proceed  as  for  a  contempt ;  Uie  Plaintiff  must 
QDseqamtly  give  notice. 

[891]  Cooper  v.  Wood.  Dee.  9,  22, 1842. 

bbstituted  service  of  a  gabpcena  ordered  on  the  solicitor  of  a  Defendant  residing  out 
of  Uie  jurisdicdon. 

It  was  moved,  on  behalf  of  the  Plaintiff,  that  service  of  a  subpoena  to  appear  upon 
ir.  Fisher  a  solicitor,  miffht  be  good  service  on  the  Defendant  Mr.  Wood. 

The  bill  was  filed  by  tbe  assignees  of  a  bankrupt  to  set  aside  a  mortgage  executed 
0  the  Defendant  before  the  bankrupts. 

fisher  was  concerned  for  the  DeHudant  Wood,  and,  on  his  behalf,  had  given 
MMice  to  the  Plaintiff  to  pay  off  the  mortrage,  or  in  default  that  he  would  sell  the 
toperty,  and  he  had  also  been  concerned  lor  the  Defendant  tn  a  suit  of  foreclosure, 
Bed  by  a  prior  mortgagee  of  the  same  propertv. 

The  affidavit  stated  that  application  had  been  made  to  Fisher  to  appear  for  the 
)efendant,  who  stated  that  he  would  write  to  him,  and  if  he  gave  instructions,  would 
m)ear.  It  also  stated,  that  the  witness  had  been  informed  and  verity  believed,  that 
nBher  was  the  solicitor  for  or  on  behalf i  of  Wood  ;  but  that  Fisher  would  not  accept 
lerrioe  of  the  subpfma,  knowing  that  Wood,  being  out  of  the  jurisdiction  of  the 
iJoort,  personal  service  on  him  could  not  be  effected.  It  proceeded  to  state  that  the 
l^mnent  had  heard  and  believed,  that  Wood  was  residing  out  of  the  jurisdiction  of 
iu  Court  in  order  to  evade  service  of  {nocess. 

Mr.  Hardy,  in  support  of  the  motion. 

\^SIZ\  The  Master  of  the  Rolls  said  that  he  should  not  hesitate  to  make  the 
kdw;  bat  he  thought  that  another  application  should  be  made  to  Fisher,  and 
MssonaUe  time  ought  to  be  given  him  to  communicate  with  Wood. 

Dee.  22.   The  cause  was  again  mentioned,  when  a  further  i^davit  was  produced,' 

(1)  See  Parstme  v.  Rdberiton,  2  Keen,  605 ;  Morrice  v.  Swaby,  2  Beavan,  500 ;  Smith  v. 
JfoMte,  4  Beavan,  417 ;  Card  v.  CM,  1  Hare,  274 ;  Llewellyn  v.  Badeley,  lb.  527 ; 
ffsgAss  T.  Biddu^  4  Buss.  190;  and  Parkhurst^v.  Lowten,  1  Mer.  394. 
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stating  that  Fisher  had  written  to  Wood,  bat  had  not  received  any  instroetnu  fraa 
him  to  appear. 

Thk  Master  of  the  Rolls  [Lord  Langdale]  made  the  order.(l) 

[8821  Butcher  ft.  Lxagh.  /on.  30, 184S. 
[a  C.  7  Jar.  74.] 

Bequest  of  the  interest  of  Uie  residue  to  the  widow  for  the  maintenuioe  of  \ 
testator's  children;  and  after  her  decease^  the  ^perty  "to  be  shared  eqm 
amongst  all  his  chndren,  if  they  should  have  attained  twenty-oiie,  and  if  any  k 
not  attained  that  age,  then  that  his  executors  should  act  as  trustees  until  the  eU 
attained  that  age,  and  then  pay  him  his  share,  and  each  one  as  he  or  she  attaii 
that  age."  A  child  who  died  under  twenty-one,  in  the  lifetime  (rf  the  widow,  h 
not  to  have  a  vested  interest 

The  testator,  John  Willeter  Dearie,  by  his  will  dated  in  1821,  after  directangl 
investment  of  his  residue  in  Government  securities,  and  making  a  provision  for 
widow,  ordered  and  directed  his  executors  to  pay  to  his  widow  all  the  interest  i 
proceeds  of  the  monies  placed  out  at  interest,  as  they  should  become  due  and  psya 
half-yearly,  for  the  maintenaDOe  and  education  of  his  ofaildren;  and  he  furl 
"  declared  it  to  be  his  will,  that  after  the  decease  of  his  wife,  all  his  effects  and  [I 
property  diould  be  shared  equally  amongst  all  his  children,  if  they  should  I 
attained  the  age  of  twenty-one ;  and  if  any  had  not  attained  that  age,  then  that 
executors  should  act  as  trustees  until  the  eldest  attained  that  a^e,  and  then  pay  I 
his  share,  and  each  one  as  he  or  she  attained  that  age,  unless  his  executors  vers 
satisfied  with  his  or  her  conduct ;  then  and  in  that  case,  he  ordered  and  dirn^ 
executors  to  detain  the  money  of  such  an  one  until  he  or  she  should  be  twenty-fin 

Mary  Bedford  Dearie,  one  of  the  children  of  the  testator,  died  under  bwea^ 
years,  in  the  lifetime  of  the  widow. 

The  question  was,  whether  Mary  Bedford  Dearie  took  a  vested  interest. 

Mr.  Winstanley,  for  the  Petitioners,  the  surviving  children,  who  had  aU  sttii 
twenty-one. 

Mr.  Hallett,  anOnk,  cited  fP'adl^  v.  Jf^orih  (S  Yes.  364). 

The  Master  of  the  Rolls  [Lord  Luigdale].  I  am  of  opinion  that  t^e 
who  died  under  twenty-one,  in  the  lifetime  of  her  mother,  had  not  a  vested  in 
The  Petitioners  are  therefore  entitled.    (See  Taylor  v.  ^oeon,  8  Simons,  100.) 


[394}  Johkston  v.  Todd.  F^,  14, 1843. 
[&  C.  6  Beav.  597.] 

A.  and  B.  were  found  to  be  next  of  kin  by  the  Master,  who  rejected  C's  claim, 
excepted  to  the  report,  and  upon  an  issue  directed  b^  tibe  Courts  he  was  foon 
be  sole  next  of  kin.   A.  alone  moved  for  a  new  tnaL   Held,  that  BL 
heard  in  support  of  the  motaon. 

The  question  in  the  cause  was  who  was  entity  to  the  residuary  estate  of  Boi 
Marshall  deceased.  (3  Beav.  218.) 

On  a  reference  to  the  Master,  he  found  the  Phuntiffs  and  certain  o(  \ 
Defendants  to  be  his  next  of  kin.  Peter  Marshall,  who  was  not  a  party  to  the  cN 
having  claimed  to  be  next  of  kin,  the  Master  of  the  Bolls  directed  an  issoc^  te 
"wheuier  Peter  Marshall  o^  &c,  was  t^e  next  of  kin  of  Robert  Marshall,  the  teih 
at  the  tame  of  his  deat^  which  took  place  in  or  about  the  month  of  Deeember  18 

(1)  See  Kinder  v.  Forhes,  2  Beav.  603;  Weynumth  v.  Lambert^  3  BeaT.  333;  1 
T.  Hardmeke,  6  Beav.  222 ;  Hobkoaae  v.  CWfti«y,  12  Sim.  140. 
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^tter  Hanball  wm  diraoted  to  be  Plaintiff  in  the  i»ue,  and  the  Plaintiffs  in  equity 
rere  to  be  Defendants  at  law,  and  the  Defendaots  in  equity  were  all  to  be  at  liberty 
0  attend  the  trial 

The  jury  found  in  favour  of  the  claim  of  Peter  Marshall,  whereupon  the  Plaintiffs 

0  equity  gave  notice  of  motion  for  a  new  trial  of  the  issue,  but  the  Defendants  in 
iqtiity  mre  no  such  notice. 

Mr.  Kindersley  and  Mr.  Parry,  for  the  Plaintiffs  in  equity,  were  heard  in  support 

1  the  motion ;  after  which, 

lib*.  Oeoi;ge  Tnnier,  for  the  Defendants  in  equily,  was  proceeding  in  support  of 
he  motion,  when 

Mr.  S.  Wortley,  Mr.  Anderson,  and  Mr.  Monteith,  for  Peter  Mardull,  objected 
hat  he  could  not  be  heard,  his  [386]  clients  not  having  raven  nottee  of  motion. 
Hey  argued,  that  this  was  like  the  case  of  exceptions  to  a  Master's  report,  in  which 
one  but  the  exeepting  parties  oould  be  heard  against  the  report ;  or  the  case  of  an 
ppeal,  in  which  the  Appellants  only  oould  be  heard  against  tbe  decree.  They  cited 
mbs  V.  Sa/rgtm  (3  Beav.  408.  And  see  Bonser  v.  Cos,  4  Beav.  379 ;  and  AUormy- 
kunl  T.  Fotier,  ani^  168),  to  shew  that  the  same  prinetple  ap[died  to  the  case  oi  a 
MXion. 

[Thx  Master  of  the  Bolls.  There  is  a  distinction  between  the  case  of  an  appeal 
nm  die  whole  decree  and  from  part} 

Mr.  Turner,  eoiUrii.  The  general  rule  is,  that  the  Court  will  not  make  an  order 
ieeting  the  interest  of  parties,  without  giving  them  all  an  opportunity  of  being 
Hrd. 

In  the  instances  referred  to,  there  was  an  existing  order  or  decree  of  the  Court, 
t  which  a  party  could  not  complain  unless  he  gave  notice  or  appealed ;  here  there  is 
oee,  the  ooject  of  the  issue  being  only  to  inform  the  conscience  of  the  Court. 

Mr.  S.  Wortley,  in  reply. 

The  Master  of  the  Bolls  [Lord  Lanedale].  It  is  strange  that  no  direct 
sthority  has  been  produced  on  this  point ;  but  as  the  matter  stands,  I  think  Mr. 
bmer  must  be  heard.  The  Master  has  found  in  favour  of  his  clients,  and  all 
rooeedings  which  have  subsequently  taken  place  were  for  the  purpose  of  assisting 
le  Court  in  determining  on  the  validity  of  the  Master's  finding. 

pBQ  All  persons  interested  in  a  report  have  a  right  to  support  the  Master's 
Dom^  and  I  therefore  think  the  parties  are  entitled  to  oe  heard,  oeoaoae  that  which 
BOW  aaked  to  be  done  tends  to  disturb  the  report 


[886]  Cattbll  v.  Sdcons.   Feb.  IC,  1843. 
[S.  C.  6  Beav.  304.] 

be  Plaintiff  was  ordered  to  pay  some  costs  to  the  Defendant,  and,  on  the  other  huid, 
tile  I^endant  was  ordered  to  pay  other  costs  to  the  Plaintiff.  The  Plaintiff,  being 
in  contempt  for  non-payment  oi  the  costs,  moved  that  the  costs|  might  be  set 
Held,  that  it  was  competent  for  the  Plaintiff,  though  in  contempt^  to  refer,  for 
samdal  and  impertinence,  an  affidavit  filed  on  the  part  of  tbe  Defendant  in 
eppositioD  to  the  motitm. 

Hie  Defendant  was  ordered  to  pay  certain  coats  to  the  Plaintiff,  under  an  order 
I  Uia  5tb  of  November  1842,  and  which  costs  had  been  taxed.  On  the  other  hand, 
b  Plaintiff  was  ordered  to  pay  certain  other  costs  to  the  Defendant,  which  had  also 
•en  taxed,  but  were  lees  in  amount  thaa  the  costs  payable  to  him  by  the  Defendant. 

On  the  11th  of  January  ihe  Defendant  caused  an  attachment  to  be  issued  against 
W  Plaintiff  for  non-payment  of  the  whole  of  the  costs  ordered  to  be  paid  to  the 
Wsndant  by  the  Plaintiff. 

On  the  16di  of  Januuy  1843  tiie  Plaintiff  gave  notice  of  motion  to  set  off  the 
Ml  due  to  him  from  the  Defendant  from  those  payable  to  him  by  the  Defendant, 
ad  to  set  aside  tiie  proceeding  iar  compelling  the  Fuintiff  to  pay.   In  opposition  to 
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this  motion  the  Defendant  filed  an  affidavit  which,  ander  an  (»der  of  ooane  obtuHdl^ 
the  PUintiff  on  the  6th  of  Febnuurr  1843,  mm'  referred  ior  scandal  and  impertmeaoa^ 

Mr.  Pemberton,  for  the  Defendant,  now  moved  to  diBcharge  ^6  order  <rf  thafiA 
of  February  1843  for  irregularity,  on  the  ground  that  it  ma  not  oompefeent  [SBT]  ior 
die  Plaintiff,  who  was  in  contempt,  to  take  that  step. 

Mr.  Teed  and  Mr.  W.  T.  S.  Daniel,  ctmMi. 

fFUsM  V.  Bates  (3  MyL  &  Cr.  197)  was  cited. 

The  Master  of  the  Bolls  [Lord  Langdale].  In  this  ease  die  Plaintiff 
ordered  to  pay  oosts  to  the  Defeuduti  and  a  mbpcena  and  an  attachmmt  were  mad 
for  oompellmg  payment ;  and  in  the  result  the  Plaintiff  is  dearly  in  oontempt  fx  ih~ 
payment  of  these  costs. 

There  being,  however,  a  previous  order,  b^  which  the  Defendant  was  orderod 
pay  costs  to  the  Plaintiff,  the  Plaintiff  was  desirous  of  being  relieved  from  the  pnx 
of  oontempt ;  and  for  that  purpose,  gave  notice  of  motion,  that  the  ooets  m^t 
set  off.  This  was  a  motion  which  the  Plaintiff  was  dearly  entitled  to  make,  being 
application  for  relief  against  the  process  of  attachment.  For  the  purpose  d 
motion  an  affidavit  was  filed  by  the  Defendant,  which,  it  is  alleged,  is  soandaloos 
impertinent.  The  question  is,  whether,  pending  this  proper  motion,  the  PhuDtiff 
oontempt  is  not  entitled  to  an  order  referring  it  to  the  Master  to  aaeoiain  wbd* 
the  affidavit  is  scandalous  and  impertinent^  It  being  neoettsanr  to  use  evideooe  for 
motion,  I  am  of  opinicMi  that  it  is  proper  that  such  evidenoe  should  be  clear  and 
from  scandal  and  impertinenoe.   I  must  therefore  refuse  this  motion  with  oosta 

[398]   GooDCHiLD  V.  Terkeit.   Feb.  1,  11,  21,  1843. 

In  a  creditor's  suit,  since  the  3  &  4  W.  4,  o.  104,  making  the  real  estate  sobjeet  to  i 
debts,  it  is  not  neoessuy  to  establish  die  will  i^nst  die  heir. 

This  was  a  creditor's  suit.    The  3  &  4  W.  4,  c.  104,  was  applicable,  and  the 
the  real  as  well  as  the  personal  estate  was  liable  to  the  debts,  and  it  seemed 
that  it  would  be  necessary  to  resort  to  the  f<nrmer  for  payment. 

One  of  the  Defendants,  a  feme  eooert^  was  aliened  and  admitted  herself  to  be  i 
heiress  at  law  of  the  testator. 

Two  questions  arose,  first,  whedier  it  was  neoessaiy  to  ivove  the  will  jm*  Mij 
and,  secondly,  whether  there  onght  to  be  an  inquiiy  as  to  who  was  the  heir  at  lav. 

Mr.  Parker,  Mr.  Sasoh,  and  Mr.  C.  Hall,  for  different  parties. 

The  Master  of  the  Rolls  held  that  as  the  claim  of  the  creditors  against 
real  estate  was  paramount  to  the  title  both  of  the  heir  and  devisee,  and  tfid 
depend  on  the  will,  it  was  not  necessary  to  establish  the  will. 

His  Lordship,  however,  recommended  the  parties  to  take  the  reference,  as  io  i 
it  should  become  necessary  to  make  a  sale  of  the  real  estate,  it  would  be 
convenient  to  have  the  heir  at  law  ascertained  bv  the-  report  of  the  Master, 
admission  of  a  married  woman  being  quite  in^ectual  for  diat  porpose.  (Non.— 1 
heir  at  law  and  the  devisee  are  necessary  parties.   Brvum  v.  Weaihahy,  10  Simona,  If 

[389]   RoBET  V.  Whitewood.   Jvm  22,  July  7,  1843. 

[S.  C.  7  Beav.  S4.  77.] 

A  Defendant  was  taken  under  an  attachment  for  not  answering,  and  not  having  I 
brought  to  the  Bar  within  the  proper  dme,  was  dischai^ged.  "The  Court  diretteo,  I 
unless  he  answered  within  a  fortnight^  a  new  attadlimfint  should  issue  agsioat ' 

This  was  a  foreclosure  suit    The  Defendant  Edward  Whitewood  appesre^ ' 
having  neglected  to  put  in  his  answer,  an  attachment  was  issued  against  hiai,  V 
which  he  was  arrested  on  the  24th  of  June  1842.   He  was  broiudit  op  to  the  Birl 
the  Coart  on  the  11th  of  May  1843,  and  was  turned  over  to  the  fleet. 
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On  die  37th  of  May  1843  he  was,  however,  discharged,  in  oonseqaenoe  of  the 
ky  in  bm^Dg  him  up.  (U  G.  4  &  1  W.  4,  c.  36,  s.  15,  rule  5,  Williams  v. 
pRutflii,  6  Sim.  296.)  Od  the  6th  of  June  the  Plaintiff  gave  the  Defendant  notice, 
if  he  did  not  put  in  his  answer  within  ten  days,  or  signify  his  willingness  to  do 
:withia  a  reasonable  time,  application  would  be  made  to  the  Court  for  a  new 
iKhmetit. 

The  Defendant  having  failed  to  put  in  bis  answer, 

Hr.  Shebbeare  now  moved  that  an  attachment  m^t  be  issued  against  the 
udsot  for  not  answering  the  bill. 

The  Master  of  the  Rolia,  after  some  hesitation,  made  the  order. 

Juljf  7.  The  Master  of  the  KoLia  [Lord  Lan^ale]  again  mentioned  this  case, 
observed  that  some  difficulty  had  been  felt  in  the  registrar's  office  as  to  the 
itiee  io  snob  oases ;  and  [400]  having  referred  to  ffUUams  v.  Town^end  (6  Sim. 
ud  see  Hugkson  v.  Cookson,  3  You.  &  C.  579 ;  1  Daniel's  Pr.  579,  note  (o.) ;  and 
&  Yen.  117),  his  Lordship  said,  that  the  way  in  which  the  Plaintiff  might 
so  answer  would  be  by  amending  his  bill,  and  issuing  a  new  subpoina  to 
the  amended  bill ;  but  that  he  thought  it  unnecessary  to  put  the  Plaintiff  to 
idrcuitous  proceeding;  that  he  saw  nothing  which  ought  to  deprive  the  Plaintiff 
'i  equity,  or  why  he  should  not  be  allowed  to  proceed  in  his  suit,  and  the  only 
ion  seemed  to  m  as  to  the  form  of  the  order. 
Sit  Lwdship  ordered  that  the  Defendant  should  pat  in  his  answer  within  a 
ri^t  after  the  service  of  the  order,  and  in  de&ult,  that  the  Kaintff  shonld  be 
pberty  to  sue  out  a  new  att8chment.(l) 

^fll]  Allen  «.  Au)iaDOE.   In  re  Wabd.(2)   Dec  20,  1843 ;  FA.  19,  1844. 

I  [a  C.  13  L.  J.  Ch.  165 ;  8  Jar.  436.] 

fees  of  the  steward  of  a  manor,  who  is  a  solicitor  bnt  acts  in  the  charaotef  of 
nraid  only,  are  not  taxable  under  the  6  &  7  Yict.  c.  73. 

■tatute  does  not  authorise  the  taxation  of  every  pecuniary  demand  or  bill  of  a 
eiior,  for  every  species  of  employment  in  which  he  may  happen  to  be  engaged. 
XDAj  be  taxed  though  no  part  of  the  business  was  transacted  in  B.uy  Court  of 
or  Equity,  but  such  business  must  be  connected  with  the  profession  of  an 
tomey  or  solicitor : — business  in  which  the  attorney  or  solicitor  was  employed 
esose  he  was  an  attorney  or  solicitor,  or  in  which  he  would  not  have  been 
iployad  if  he  had  not  been  an  attorney  or  solictor,  or  if  the  relation  of  attorney 
■wdtor  and  client  bad  not  subsisted  between  him  and  his  employer. 

hia  case  came  on  upon  a  petition  iot  the  taxation  of  the  bill  of  fees  and  charges 
'■  Ward,  Uie  steward  of  the  manor  of  Gookham.  Mr.  Ward  was  a  solicitor  (Xf 
onrL 

ke  6  &  7  Tict.  c  73,  s.  37,  provides  that  no  solicitor  shall  commence  an  action 
'  I  recovery  of  any  fees  "  for  any  business  done  "  until  the  expiration  of  one 
ifter  he  shall  have  delivered  a  bill  of  such  fees ;  and  that  upon  the  application 
party  chaiveable  therewitii,  the  Lord  GhancellOT  or  Master  of  the  BoUs  may 
inch  trill  to  the  proper  officer  to  be  taxed,  "  in  case  Uie  business  contuned  in 
<n  or  any  part  thereof  shall  have  been  teansaoted  in  the  High  Court  of  Chancery, 


)  NoTK.~Tbe  Defendant  was  afterwards  arrested  on  a  second  attachment,  and 
s  motion  to  discharge  him  out  of  custody,  the  regularity  of  the  above  order 
■gaed  on  the  6th  of  December  1643.  The  Master  of  the  Bolls,  however, 
M  order  regular    See  jws^. 

PThis  and  the  four  following  cases  have  been  inserted  out  of  their  regular  order, 
eoovenieiice  of  the  bnmch  of  the  {Hvfeesion  peculiarly  interested  in  them. 
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or  in  any  odier  Court  of  Equity,  or  in  any  matter  of  bankruptcy  or  lonaey,  or  ia  oa 
no  part  of  such  busineaa  shall  Have  been  transacted  in  any  Court  of  law  or  Equity." 
The  circumstances  which  gave  rise  to  t^s  application  were  as  follows  :— 
A  portion  of  the  estates  sold,  under  the  deoree  in  the  cause  of  JiUe»  v.  J 
was  copyhold,  held  of  the  manor  (tf  Cookham,  of  which  Mr.  William  James  Wud 
steward,  and  for  the  purpose  of  completing  the  sale,  it  [402]  became  necesssry 
certain  surrenders  ana  admissions  should  m  made  at  a  special  court  of  the  manw. 

On  the  14th  of  July  1843  a  court  was  held  for  the  purpose;  but  before 
required  surrenders  and  admissious  were  made,  Mr.  Ward,  me  steward,  claimed 
to  the  amount  of  £74,  IDs.  2d.  which  were  complained  of  at  the  time,  but  Mr.  V 
stated  that  the  fees  which  he  demanded  were  the  usual  fees,  and  that  he  would ' 
no  less. 

The  court  was  adjourned  till  the  next  day,  when  the  sum  of  £74,  ISs.  ad. 
paid  for  the  steward's  fee^  the  parties,  as  they  alleged,  protesting  against  the  fiiii 

of  the  charges. 

This  petition  was  presented  by  the  Plaintiflb  and  Defendants  in  the  cause.  1 
alleged  that  Mr.  Ward,  the  stewu^  of  the  manor,  was  a  pnudaslng  solicitor  and 
his  chai^ies  were  excessive,  and  they  therefore  prayed  that  his  bul  of  fees  mig^ 
taxed. 

Mr.  Pemberton  Leigh  and  Mr.  Stinton,  in  support  of  the  petition. 

The  thirty-seventh  section  of  the  6  &  7  Vict,  c  73,  enacts,  that  a  solicitor 
not  bring  an  action  to  recover  *'  any  fees,  charges,  or  diabursement  for  any  bui 
done  by  auch  solicitor,"  till  one  month  after  he  nas  delivered  his  bill ;  and  upoa 
application  of  the  ^rty  chargeable,  the  Lord  Chancellor  or  Master  o£  tm  ' 
may  direct  a  taxation,  "in  case  no  part  of  such  business"  (that  is  of  amybm 
"  shall  have  been  transacted  in  any  Court  of  law  or  Equity.**  J 

It  does  not  therefore  require  that  the  relation  of  solicitor  and  dient  should  e 
nor  that  any  part  of  the  business  should  be  done  in  Court,  nor  is  it  neoessaiy  ^ 
that  the  biuiness  should  be  of  a  nature  which  can  only  be  properly  done  by  a  sohi 
Thus,  for  instance,  a  eertifi(»ted  conveyancer  may  undertake  oonvayancu^  ham 
and  his  fees  would  not  be  taxable  under  the  Act ;  yet  if  the  sune  Inuinesa  i 
done  by  a  solicitor,  there  can  be  no  doubt  that  the  fees  and  charges  for  it  wooli 
taxable  under  the  provisions  of  this  statute.  Hie  only  qualification  aeems  to 
that  the  busioess  must  be  connected  with  matters  of  law.  These  chai;ge8  whick 
all  for  law  business  are  therefore  taxable. 

The  Court  has  interfered  summarily  in  the  case  of  a  steward  of  a  manor, 
in  Rawes  v.  Rawes  (7  Sim.  624),  the  steward  of  a  manor,  who  was  also  a  solicitor, 
ordered,  on  the  petition  of  the  lord  and  in  a  summary  manner,  to  deliver  up  t^e  t 
rolls  to  the  receiver  in  the  cause.  And  the  same  principle  was  acted  on  in  Aifi 
Ma^e  (3  Term.  Bep.  276). 

Mr.  Eindersley,  coatrk.   The  fees  of  a  steward  of  a  manor  are  not  tazmhle 
this  Act.   To  bring  a  case  within  the  statute,  the  relation  of  solioitor  and  dienfti 
be  first  shewn  to  exist.   The  thirty-seventh  section  gives  the  right  of  taxation  t4 
party  chargeable,  that  is,  to  the  client    The  twenty-eighth  section  gives  a  a* 
right  to  the  party  who  is  liable  to  pay  or  who  has  paid,  and  by  the  t^rty- 
section  the  same  right  is  given  to  the  cestui  que  trust ;  but  in  both  the  latter  insta 
the  relation  of  solicitor  and  client  must  first  be  established,  as  between  the 
and  his  direct  employer  who  is  the  "  party  chargeable."  the  Besponda 

neither  the  attorney  of  the  tenant  nor  of  the  lord ;  he  is  the  representative  men 
the  latter,  and  might  fill  the  office  of  ate  ward,  thou^  he  were  not  a  solieittw. 
Can  t^e  aooidental  ciroumatance  of  being  a  aolicitor  make  these  charges  taxable 
would  not  otherwise  be  the  subject  of  taxation  I 

In  the  instances  of  a  coroner,  or  of  the  officers  in  the  Prerogative  Con 
the  clerk  of  the  city  companies,  or  tiie  sewetary  of  bankrupts,  their  fees  cannot  k 
subject  of  taxation  in  this  Court ;  bat  suppose  the  persona  who  filled  those  a 
happened,  accidentally,  to  be  solicitors,  would  that  circumstance  draw  with  I 
right  of  sending  their  account  of  fees  to  the  Taxing  Master  for  taxationf 
remedy  in  the  present,  as  in  those  cases,  if  there  be  an  extortionate  charge 
common  law.   The  fees  of  a  manor  depend  on  the  custom,  which  varies  in  I 
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' ;  theee  are  not  matters  that  come  properly  within  the  iHX>Tinee  of  a  taxing 
To  send  this  sort  of  matters  to  the  Taxing  Masters  will  be  to  refer  to  them 
decide  on  tbe  custom  of  all  the  manors  in  England,  and  their  decision  cm  the 
OD  of  jvon/um  would  be  final.  The  cases  cit«Mi  do  not  apply,  they  were  ,  oases 
die  lord  and  his  steward,  who  as  an  attorney  had  obtained  possession  of  his 
is.  The  Court  always  interfered  in  such  cases. 
.  Ur.  Femberton  Leigh,  in  reply.  The  object  of  the  Act  was  to  render  all  the  fees 
]«hugMd  a  solicitor  taxable,  provided  they  were  connected  with  law  business, 
not  uaoeBsaiy  that  die  relation  of  aoUoitor  and  client  sfaoald  existi  a«  parties 
'  in  the  fund  out  oi  which  payment  is  to  be  made  are  entiUed  to  d^and  a 

[Hie  steward  has  duties  to  perform  towards  the  tenant  aa  well  as  the  lord,  he 
[tlie  custody  of  the  rolls  in  which  the  tenant  has  a  recognised  interest,  and  in 
enders  and  searches  he  is  employed  on  behalf  of  the  tenant  as  well  as  the 

The  proper  remedy  ia  by  an  application  for  taxation  ;  for  the  steward  says, 
not  admit  you  unless  you  pay  certain  fees."   The  tenant  being  thus  obligod 
lively  to  pay,  has  no  ower  remedy.  If  he  brought  an  action,  the  answer  would 
die  payment  was  voluntary  ;  and  if  he  indicted  for  extortion,  he  oould  nol^ 
th  a  proceeding,  recover  back  the  money. 

U.  19, 1844.   TwE  Master  of  ths  Roli^  [Lord  Langdalel   This  petition  is 
ted  by  the  Plaintiffs  and  Defendants  in  the  cause.  The^  allege  that  Mr.  Ward, 
iwarci  of  the  muior,  is  a  practising  solicitor,  and  that  his  chiuges  are  excessive, 
jtiiey  therefore  pray  that  his  bill  of  fees  may  be  taxed. 

"le  question  is,  whether  the  charges  of  the  steward  of  a  manor  who  happens  to 
Kdiettor,  but  was  not  employed  as  such,  and  who  acted  only  as  ate  ward  ctf  the 
ir  on  the  occasion  in  question,  are  taxable  under  the  statute,  and  I  am  of  opinion, 
tbey  are  not. 

be  statute  does  not  authorise  tbe  taxation  of  every  pecuniary  demand  or  Inll 
may  be  made  or  delivered  by  a  person  who  is  a  solicitor,  for  every  apedes 
loyment  in  which  he  may  happen  to  be  engaged. 

!  muiness  contained  in  a  taxable  bill  may  be  business  of  which  no  part  was 
leted  in  any  Court  of  law  as  Equity;  but  I  am  of  0{Hnion  that  it  must  be 
MS  eiHUieeted  with  the  profession  of  an  attorney  or  solicitor — bunnese  in  which 
ittonifty  or  solicitor  was  employed,  because  he  was  an  attorney  or  solicitor,  or  in 
k  be  wodd  not  have  been  oumoyed,  if  he  had  not  been  an  attorney  or  solicitor, 
tbe  relaticm  of  atUnmey  or  soucitor  and  client  had  not  subsisted  between  him  and 
iployer. 

061  It  may  perhaps,  on  some  oocasious,  be  questionable,  whether  the  business 
DM  in  a  solicitor's  bill  be  or  be  not  such  as  to  make  the  bill  taxable  under  the 
bat  in  the  present  case  I  do  not  see  any  reason  to  doubt.  The  relation  of 
in'  and  client  did  not  subsist  between  Mr.  Ward  and  tbe  Petitioners,  or  any  of 
or  between  Mr.  Ward  and  any  other  person  in  relation  to  this  matter.  H&was 
il^oyed  by  the  Petitioners  because  he  was  a  solicitor,  but  because  he  was  steward 
I  manor,  and  he  might  have  beui  steward  of  the  manor,  without  being  a 
or.  His  bill  is  uot  as  to  auy  part  of  it  a  solicitor's  bill ;  it  is  the  bill  of  cha^jes 
td  to  be  payable  to  the  steward  of  a  manor,  and  nothing  else ;  and  I  am  of 

tbat  tbe  statute  gives  me  no  jurisdiction  over  ib 
•miss  tbe  petition  with  costs. 

[KM]   In  re  Becke  and  Flower.   Dee.  22,  1843 ;  Feb.  19,  1844. 

[S.  C.  13  L.  J.  Ch.  157 ;  8  Jur.  505.] 

payment  of  a  bill,  an  order  for  taxation  is  not  to  be  obtained  as  of  course,  even 
A  party  liable  to  pay  the  same, 
the  6  &  7  Vict,  c  73,  any  party  entitled  to  the  order  mav  obtain  it,  as  of 
and  without  special  directions,  within  one  month  after  delivery,  and  with 
ipedal  directions  as  tite  Court  mi^  order  to  be  imposed,  after  the  expiration 
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of  one  month  from  the  delivery,  but  not  after  verdict,  writ  of  inqaiiy*  or  ptymeoU 
In  those  oases  a  special  order  made  upon  apecial  oiroumataDoes,  to  be  prom  to  4 
satisfaction  of  the  Court  is  required. 
A  mere  volunteer,  under  no  previous  liability,  does  not  by  paying  a  ulicator't 
acquire  a  right  to  tax  it. 

In  January  1643  Mr.  Whately  assigned  his  estate  to  Messrs.  Beuke  &  Flower,* 
were  solicitors,  on  trust  to  ray  the  expenses  uid  divide  the  residue  amoDgst 
scheduled  creditors.   Messrs.  Beoke  &  Fioww  aecepted  the  tavsts  and  incnmd  a 
expenses  therein. 

In  June  1843  Mr.  Whately  took  the  benefit  of  the  Insolvent  Debtora  Act, 
Mr.  Heame  was  appointed  [407]  his  assignee.  The  solicitor  of  the  assi^ee 
to  Messrs.  Becke  &  Flower  for  the  delivery  to  him  of  the  deed  of  the  assignment 
other  documents,  and  the  assent  of  the  creditors  under  the  trust  deed  ^ving  I 
obtained,  Messrs.  Becke  &  Flower  were  willing  to  do  so,  on  payment  of  the  i 
incurred  in  the  preparation  of  the  deed  and  otherwise  about  the  trusts.  Ob 
16th  of  August  1843  the  particulars  of  these  costs  were  sent  by  Messrs.  Beds 
Flower  to  the  solicitor  of  Mr.  Heame,  the  assignee. 

On  the  lOth  of  November  1843  Mr.  Heame,  the  assignee,  by  his  solicitor,  paid 
amount  of  the  changes  under  protest,  at  the  same  dme  stalang  that  it  was  hia  inteo 
to  apply  for  an  orcur  for  taxation. 

Cm  the  16th  of  November  1843  Mr.  Heame,  as  assiffnee  of  Mr.  Whately,  fibtil 
ex  parte  an  order  for  the  taxation  of  the  bill  of  Messrs.  Becke  &  Flower. 

A  petition  was  new  presented  by  Meeen.  Becke  &  Flower  to  dischatge  the  a 
order  for  taxation,  with  costs. 

Mr.  Femberton  Leigh,  in  support  of  the  application.  This  order  is  perifl 
irregular  as  an  order  of  course.  First,  it  was  obtained  ex  parte  alter  paymeD^ 
under  the  forty-first  section  of  the  6  &  7  Vict.  c.  73,  it  was  necessary  that  the  Ci 
should  determine  whether  under  "  the  special  circumstances  of  the  case,"  tbe 
required  taxation,  and  that  it  should  impose  "  such  terms  and  conditions  "  as  d 
seem  right ;  secondly,  it  wm  obtained  after  the  expiration  of  a  month  from  tlis 
of  the  delivery  of  the  bill ;  and  after  the  expiration  of  that  time,  by  the  d 
seventh  section,  a  taxation  can  only  be  obtained  "  with  sach  directions  FKIQ' 
subject  to  sach  conditions  as  the  Court  or  Judge  making  such  reference  uialll 
proper." 

Lastly,  tbe  business  was  never  transacted  by  Messrs.  Becke  &  Flower 
solicitors  of  the  insolvent  or  his  assignee,  neither  of  them  was  therefore  a 
chargeable  by  such  bill,"  nor  was  the  Respondent  '*  liable  to  pay  "  within  the  tl 
eighth  section,  and  consequently  he  had  no  right  to  get  any  oraer  for  taxation. 

Mr.  Craig,  confri.  The  right  of  this  party  to  have  the  bill  taxed  arises  nnda 
thirty-eighth  section.  It  enacts  "  That  where  any  person,  not  the  party  chaifl 
with  any  such  bill  within  the  meaning  of  the  provisions  thereinbefore  contained, 
be  liable  to  pay  or  skaU  have  paid  such  bill,  either  to  the  attomey  or  solicitn 
executor,  administrator,  or  assignee,  or  tty  the  party  chargeable  with  such  ' 
aforesaid,  it  shall  be  lawful  for  such  person,  his  executor,  administrator,  or 
to  make  such  application  for  a  reference  for  the  taxation  and  settlement  of 
as  the  I»rty  chargeable  therewith  mi^t  himself  make."  Here,  the  ri^t  to 
taxation  accrued  to  Mr.  Heame  upon  payment  of  the  bill,  and  the  provisica 
taxation  after  the  expiration  of  a  month  from  the  delivery  of  the  bill  oontained 
thirty-seventh  section,  cannot  therefore  apply. 

The  payment  was  made  under  protest,  and  reserving  the  right  to  taxatitu 
if,  as  is  argued  on  the  other  side,  Mr.  Heame,  the  assignee,  is  not  "the 
chargeable,'  the  bill  has  not  been  delivered  a  month,  ana  the  order  was  *~ 
obtained  as  of  course  within  a  month  after  the  right  to  taxation  accrued. 

Mr.  Femberton  Leigh,  in  reply.  The  thirty-eighth  section  of  the  Act  ^ 
party  not  chai^^ble,  out  who  pays  a  bill,  in  the  same  ntuatiotn  as  the 
chargeable. 

[409]  A  stranger  having  no  interest  in  the  matter  cannot  by  paying  a 
bill,  acquire,  under  this  Act,  a  right  to  tax  it. 
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M  19, 1844.  Thk  Master  of  the  Eolls  [Lord  Langdale].  This  petition  is  pre- 
ited  solicitors  to  discharge  an  order,  obtained  as  of  oourae,  to  tax  their  bill, 
&a  iDstance  of  a  person  who  had  paid  the  bill  without  having  been  liable  to  do  so. 
Two  objections  were  made  to  the  order  sought  to  be  discharged. 
fiat;  it  was  obtained  as  of  course  ^ter  payment  of  the  bill,  and  three  months 
it  was  delivered. 

Seeoodly ;  it  was  obtained  by  a  mere  volunteer,  who,  being  und&r  no  liability, 
itaudoosly  pud  the  bill. 

am  oi  ounion  that,  after  payment  of  a  bill,  an  order  for  taxation  ii  not  to  be 
'  as  or  course  even  by  a  party  liable  to  pay  the  same.   Under  the  Act,  any 
entitled  to  the  order  may  obtain  it  as  of  course,  and  without  special  directions, 
one  month  after  delivery,  and,  with  such  special  directions  as  the  Court  may 
to  be  imposed,  after  the  expiration  of  one  month  from  the  delivery,  but  not 
Terdict,  writ  of  inquiry,  or  payment.    In  those  cases  a  special  order,  made  upon 
'  circumstances  to  be  proved  to  the  satisfaction  of  the  Court,  is  required. 

order  must  bo  discharged,  with  costs,  upon  the  first  objection,  that  it  was 
led  as  of  coiu^  after  payment,  and  without  any  special  direction  after  the 
ioD  of  a  month  from  the  time  when  the  bill  was  [410]  delivered.   It  is  there- 
Doaecessary  for  me  to  give  any  opinion  upon  the  seotmd  objection ;  bat  I  may 
that  I  see  no  reason  to  think,  that  payment  by  a  mere  vcdunteer  under  no 
liaMlity  (which  the  Respondent  has  admitted  to  be  Um  ease  here),  oan,  upon 
ir  eoDstruction  of  the  Act,  give  any  tight  to  obtain  an  order  to  tax  uie  bill 
Order  disdiarged,  with  costs. 

[410]   In  n  Leb&    Dec  21,  22,  1843;         19,  1844. 

[S.  a  13  L.  J.  Oh.  151.   See  /n  re  £yre,  1843,  2  Ph.  370 ;  41  E.  a  986.] 

bQ  of  costs  of  a  mortgagee's  solicitor  for  business  done  in  relation  to  the  mort- 
ge,  and  the  sale  of  the  mort^iged  estate,  is  taxable  at  the  iostaaoe  of  the  mort- 
[or,  under  the  6  &  7  Vict,  e,  73,  though  no  part  ol  the  business  may  have  been 
ted  in  any  Court  of  law  or  Equity. 
&  7  Vict.  c.  73,  as  regards  taxation,  is  reteoapeotire  with  respect  to  bills 
niously  taxable  and  also  as  to  lulls  thereby  made  taxable,  provided  the  latter 
Mined  unpaid  at  the  passing  of  the  Act 

it  befwe  the  Act  came  into  operation  ol  a  previously  taxable  bill,  would 
preclude  taxation  under  the  Act,  upou  a  proper  apfuication  made  in  due 

it  b^ore  tiie  Act  came  into  operation  of  a  bill  not  previously  taxable,  precludes 


lii  was  a  petition  by  a  mortgagor  for  the  taxation  of  the  bill  of  costs  of  the 
tor  of  tile  mortgagee,  which  had  been  paid  before  the  6  &  7  Vict.  c.  73,  came 
■peratuw.  The  ciroumstances  were  as  follows: — In  1841  Mr.  Batcliffe,  the 
mo-,  mortgaged  some  propertv  to  Mr.  Bullman.  The  mortgage  ocmtained  a 
(rf  sale  in  case  of  default,  and  Mr.  Batcliffe,  who  was  in  poeseesioD,  attorned 
\  to  the  mortgagee. 

r.  Bullman  employed  Lees  as  his  solicitor ;  and  the  interest  of  the  mort^;age 
io  arrear.  Lees,  as  solicitor  of  the  mortgagee,  proceeded  to  sell  the  estate.  He 
t  lame  time  distrained  for  rent,  and  brought  an  action  at  law  for  the  mortgage 

LI]  The  transaction  was  completed  before  the  passing  of  the  6  &  7  Vict  o.  73 
d^ost  jl843).  Mr.  Lees  rendered  to  the  mortgagee  an  account  of  his  costs, 
itiDg  to  £92,  11b.  9d.  (omitting  all  charges  for  the  proceedings  at  common  law), 
B  gave  a  receipt  for  the  same  on  the  26th  of  July  1843.  An  account  was  also 
out  of  the  receipts  and  payments  in  respect  of  the  transaction,  and  after 
^Bog  for  the  purchase-money  and  the  money  levied  under  the  distress,  it  shewed 
of  £8,  10s.  due  from  the  mortgagor  to  die  mortgagee. 
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Mr.  Ratoliffa  now  presented  a  petition  for  the  taxation  of  tbe  bill,  aU^;iiig  in  hii 
petition  specific  errors  and  overcharges  in  the  bill  of  costs. 

Mr.  Pemberton  Leigh  and  Mr.  Fleming  for  the  Petitioner,  contended  that  lin 
Act  gave  jurisdiction  to  tax  the  bill,  and  that  the  special  circumstances  this  en^j 
(on  which  they  commented  at  length)  required  it.  They  argued  tiiat  the  rigfat  M 
tax  the  bill  of  costs  could  not  be  defeated  by  the  fraudulent  omimon  (rf  all  tbo  ttt 
able  items. 

Mr.  Kindersley  and  Mr.  Bagshaw^  wnfri.   The  bill  and  aooounte  were  fiD^ 
settled  before  the  Act  came  into  operation,  and  cannot  nov  be  taken  into  oonddoi 
tion  under  the  authority  of  that  Act.   Before  the  Act,  tbe  mortgagee  was 
entitled  to  refer  tbe  bill  of  the  mortgagor's  solicitor  for  taxation,  and  he  cannot  tl 
fore  do  so  now ;  for  the  Act  had  no  operation  in  a  transaction  finsJly  settled  bda 
it  came  into  operation.    In  addition  to  this,  the  bill  c(»itain8  no  items  tud 
according  to  the  old  law. 

[412]  As  to  the  specialties  complained  of,  viz.,  the  amount  of  chargea,  ibey 
all  been  occasioned  by  the  default  and  misconduct  of  the  Petitioner. 

Mr.  Pemberton  Leigh,  in  reply. 

The  Master  of  the  Boli^.  I  will  reserve  this  case  for  consideration ;  but  if 
depended  merely  on  its  speoialties,  I  most  say  I  think  there  are  circumstancea 
warrant  the  interference  of  the  Court. 

The  case  depends  upon  the  question,  whether  these  are  matters  properiy  to 
considered  under  the  authority  of  the  recent  Act  of  Parliament.   The  prisd 
objection  is,  that  all  the  accounts  were  fully  settled  and  disposed  of  before  the  i 
came  into  operation.    To  decide  this  case  I  must  look  at  the  affidavits  to  ascerisi 
what  really  took  place ;  for  if  there  be  jurisdiction  under  the  Act  to  tax  costs  ssj 
charges  arising  out  of  an  employment  before  the  Act,  the  only  question  will 
whether  the  jurisdiction  is  excluded  by  the  payment  which  is  aUe^d  to  have  bea 
made. 

I  will  read  the  affidavits ;  but  I  wish  it  to  be  understood  that  the  decision  oo 
constenetion  of  tbe  Act  will  not  be  influenced  by  the  imputed  miBeondoet  of  ik 
parties.   They  may  however  be  observed  upon  on  a  proper  occasion. 

Feb,  19,  1844.  The  Master  of  the  Rolls  [Lord  Langdale].  This  petitioa  »; 
presented  by  a  mortgagor,  and  it  prays  for  the  taxation  of  amW  of  ebste  delivsredtoj 
the  [413]  mortgagee  by  bis  solicitor,  for  business  done  in  relation  to  the  nmligi^j 
and  the  sale  of  the  mortgaged  estate. 

The  relation  of  solicitor  and  client  subsisted  between  the  mortgagee  and  ttl 
solicitor  whose  bill  it  is  desired  to  tax,  and  a  just  bill  being  payable  by  the  mcr^i^ 
or  out  of  the  mortgaged  estate,  this  is  one  of  the  cases  in  which  the  bill  is  made  tas- 
able  under  the  statute,  although  no  part  of  tbe  business  contained  in  it  may  hsrii 
been  transacted  in  any  Court  of  law  or  Equity. 

But  three  objections  are  stated :  first,  that  the  whole  of  the  business  was  dsM 
before  the  statute  came  into  operation ;  secondly,  that  the  bill  was  actually  psid  If 
the  mortgagee  before  the  statute  came  into  operation ;  and,  thirdly,  that  tbe  U| 
even  if  it  wwe  taxable  before  payment,  cannot,  after  payment^  be  taxed  widot 
special  drcnmstanoes,  which,  in  the  present  case,  do  not  exist 

Upon  the  last  point  I  expressed  my  opinion  at  the  hearing  of  the  petiticn,  mdl 
subsequent  perusal  of  the  affidavits  has  strongly  confirmed  the  view  which  I  then  UmIe 
of  tbe  case,  that  the  special  circumstances  are  such,  as  to  make  taxation  proper  if  M 
bill  were  taxable,  notwithstanding  that  the  business  charged  for  was  done,  sod 
amount  paid,  before  the  statute  came  into  operation.    I  haf  e  therefore  now  to 
eider  only  the  two  first  points. 

I  entirely  concur  in  the  opinion  of  Mr.  Justice  Patteson,  who  has  held  tfast  Ai, 
statute  applies  to  matters  which  occurred  before  it  passed,  although  the  bills  had  bM 
delivered  Wore  that  time.  This  opinion  has  reference  to  bills  which  were  t>sU>; 
under  the  law  existing  before  the  Act  was  passed ;  and  if  there  had  been  no 
pa^men^  it  appears  to  me  that  the  Act  would  have  been  Muallv  applicable  to  Wi 
which  were  for  the  first  time  made  taxable  by  tiie  statute.  In  this  ease,  if  dxn 
been  no  payment,  the  eoUoitor  mig^t  have  been  put  to  his  action,  or  to  his  i^* 
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loreiDg  t  lien,  and  the  mortgaeee  would  have  had  a  right  to  resist  the  demand, 
d  to  ibew  its  exorbitancy  by  legal  means,  and  this  Act  coming  into  o^ration, 
iM  have  enabled  him  to  ascertaiD  the  just  amount  by  tuation ;  and  I  thmk  that 
DMStesgDr  would,  under  the  Act,  have  had  ihe  tame  ri|;ht.  I  am  therefore  of 
DOD,  mat  it  ia  no  sufficient  objection  to  the  taxation  of  this  bill  that  the  business 
tdone  before  the  Act' came  into  operation. 

I  m  further  disposed  to  think,  that  the  payment  of  a  previously  taxable  bill 
re  the  Act  came  into  operation,  would  not  have  precluded  taxation  under  the  Act, 
Bi  proper  application  made  in  due  time,  because,  as  the  law  before  stood,  taxa- 
mignt  have  been  had  upon  a  proper  case  after  payment,  and  the  client  made, 
tbe  solicitor  received  payment,  knowing  that  taxation  might  have  been  had. 
^  the  payiaent  of  a  bill  which  was  not  taxable,  the  demanaof  the  solicitor  waa 
led,  and  tbe  mortgagor,  as  the  Iftw  then  stood,  could  not,  after  payment,  obtain 
ider  for  taxation ;  thwe  was  an  end  of  the  solicitor's  claim,  and  of  the  client's 
t  or  power  to  recover  an  over-payment  by  taxation ;  and>  after  some  doubt,  it 
an  to  me  that  the  Act  does  not  apply  to  a  case  where  a  bill  not  previously 
lUe  vas  paid  before  the  Act  was  passed. 

[t  was  argued,  that  there  was  not  sufficient  proof,  that  the  bill  was  in  fact  paid  at 
time  when  it  is  alleged  to  have  been  paid ;  but  on  the  evidence  I  think  that,  upon 
petitioD,  I  must  consider  that  the  bill  was  paid  at  the  time  alleged. 
ti,6]  I  am,  therefore,  under  the  necessity  of  dismissing  this  petition ;  but,  having 
rd  to  the  conduct  of  the  Respondent,  it  must  be  without  costs. 


[415]  Satsr  r.  Waostait.   Feb.  9, 19, 1844. 

[&  C.  13  L.  J.  Ch.  161 ;  on  appeal.  14  L.  J.  Ch.  1 16 ;  8  Jur.  1083.  See 
London^       BmUBing  Coa^paiKjf^  1866,  34  Beav.  336.] 

stitioD  being  presented  for  the  taxation  of  a  solicitor's  Inll;  Held,  that  the 
f^tion  was  to  be  considered  as  made  at  Uie  latest  at  the  time  of  answering  tiie 
tition,  and  not  at  the  time  of  service  of  the  petition,  or  the  day  appointed  for 
~ng.  In  oaaee  of  acoidental  delay  in  the  office,  the  period  may  oe  carried 

erhack. 

a  debtor  delivers  to  his  creditor  his  promissory  note  for  the  amount  of  the 
i  the  debt  may  be  considered  as  actually  paid,     the  creditor,  at  the  time  of 
iring  the  note,  has  agreed  to  take  it  in  pajonent  of  the  debt,  and  to  take  upon 
nelf  the  risk  of  the  note  being  paid ;  or  if,  from  the  conduct  of  the  creditor,  or 
■pedal  drcamstances  of  the  case,  Boob  an  agrewient  is  legally  to  be  implied. 
i  in  the  abeence  of  any  special  circumstances,  the  transaction  does  not  amount  to 
'^icharge  of  the  original  deb^  but  a  mere  extended  credit, 
sitor  delivered  his  bill  of  eoste  on  the  14th  M  October  1842,  for  which,  the 
t)  on  the  3d  of  November  1842,  gave  fait  promisscffy  note,  which  was  paid  on  the 
of  November  1842.   On  the  15th  of  November  1843  the  olient  presented  a 
for  the  taxation  of  the  bill,  which  was  answered  on  the  16Ui,  and  was 
on  the  2l8t    The  day  appointed  for  hearing  was  the  24th.    Held,  first,  that 
'Ul  must  be  considered  as  paid  on  the  17th  of  November  1842 ;  and,  secondly, 
'  the  application  for  taxation  must  be  considered  as  made  at  the  latest  on  the 
of  November  1843,  and  consequently  that  the  application  for  taxation  had 
made  within  twelve  months,  according  to  the  forty-first  seetion  of  Uie  6  &  7 
&78. 

I  was  a  petition  by  a  olient  for  the  taxation  of  his  solioitfff'a  bill. 
I  facts  which  were  not  in  dispute,  were  aa  follows : — 

lagned  bill,  amounting  to  £135,  28.  8d.,  was  delivered  to  the  Petitioner  on 
h  «  October  1842,  and  payment  was  then  rcijnested. 
I     3d  (rf  November  1842  the  Petitioner,  with  a  view  to  discharge  the  bill, 
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gave  to  the  Respondent  his  promissory  note  for  £136  payable  in  foorteen  days,  and 
on  the  I7th  of  the  same  month  of  November,  the  promissory  note  was  duly  bononni 

and  paid. 

[416]  On  the  Idth  of  November  1843  the  present  petition  for  taxation 
brought  to  the  secretary's  office.  On  the  following  day  the  common  answer  ore 
requiring  the  parties  concerned  to  attend  on  the  then  next  petition  day  (the  34tfa 
Noveml^r)  and  that  notice  should  be  given,  was  written  on  the  petidoo,  §nd  mpi 
by  the  secretary  in  the  usual  manner.  The  petition  was  served  on  the  21flt 
November,  and  might  have  been  heard  on  the  24th,  if  the  parties  had  been 
and  the  state  of  business  in  Court  had  allowed  it. 

The  Respondent  alleged,  that  the  bill  had  been  paid  more  than  twelve 
months  before  any  application  had  been  made  to  tax  it,  and  that^  therefore, 
was  precluded  by  the  proviso  in  the  forty-first  section  of  the  6  &  7  Vict,  c  73. 

The  Petitioner,  on  the  other  hand,  alleged,  that  the  bill  in  question  had  be^ 
less  than  twelve  calendu'  months  at  the  time  he  applie4  for  the  order  to  tax  it ; 
that,  under  the  special  circumstances,  there  ought  to  be  a  reference  for 
notwithstanding  payment. 

The  questions  therefore  raised  were,  first,  as  to  the  time  when  the  bill  was 
and,  secondly,  as  to  the  time  when  the  Petitioner,  according  to  the  terms  of  the 
first  section,  "  made  the  application  for  such  reference  "  for  taxation. 

A  third  question  arose,  in  the  event  of  its  being  determined  that  the  appli^ 
was  made  within  twelve  months,  which  was  this :  whether  "  the  special  circu 
of  the  case,"  in  the  opinion  of  the  Court,  appeared  to  require  a  taxation  of  th« 
It  was,  however,  arranged  between  the  parties,  that  the  third  que8-[417}-tioQ  bI 
not  be  discussed  until  the  preliminary  question  had  first  been  disposed  of. 

Mr.  Kindersley  and  Mr.  George  Turner,  in  support  of  the  petition,  coot 
that  the  forty-first  section  did  not  in  all  cases  preclude  taxation,  where  the  applic 
was  not  made  within  twelve  months  after  payment ;  and  that  if  such  had  been 
intention  of  the  Le^latuivs,  it  would  have  1>een  distinctly  expressed.   That ' 
the  statute,  a  solicitor's  bill  could  be  taxed  after  payment,  if  there  woe  < 
circumstances,  Htniodt  r.  Smi^  (3  Myl.  &  Cr.  495) ;  and  that  now  the  Coott 
its  general  jurisdiotion  over  its  officers,  had  still  the  power,  in  a  proper  case  and  i 
special  oiroumstances,  of  sending  a  biU  for  taxation,  although  twelve  moDtb 
expired. 

[The  Master  of  the  Rolls.    The  forty-first  section  seems  to  impose 
conditions  :  it  says  that  payment  shall  not  preclude  taxation  if  "  the  speoial  i ' 
stances  of  the  case  shall  require  it,  and  provided  the  application  is  made  "  within 
calendar  months  after  jpayment] 

The  forty-first  section  only  applies  to  bills  of  costs  "  taxed  and  settled fori 
section  only  provides  for  the  case  "  of  any  such  bills  as  aforesaid,"  and,  tberet 
refers  to  the  bills  mentioned  in  the  clause  immediately  preceding  namely,  s 
*'  taxed  and  settied."  The  thirty-eeventh  section  antiioriaea  all  bills  to  be  taxed;  i 
the  forty-first  creates  an  exception  limited  to  those  bills  which  have  been  **  taisd  i 
settled.''^ 

Secondly,  they  insisted  that  the  application  for  taxation  had  been  made 
twelve  calendar  months  [418]  after  pajnnent ;  and  in  support  of  this  position  i 
contended,  that  payment  of  the  bill  of  costs  took  place  on  the  17th  of  Novc 
when  the  promissory  note  was  paid ;  that  giving  a  promissory  note  was  but  a  pn 
and  not  a  payment,  and  created  a  mere  suspension  of  the  right  to  sue,  for  it  bid  I 
repeatedly  decided,  that  upon  the  dishonour  of  a  bill  given  for  a  debt^  the  ~ 
cause  of  action  revived. 

,  Next  they  argued,  that  the  apidication  for  taxation  must  be  considered  sa  I 
been  made  on  the  day  on  which  the  party  had  presented  his  petition,  and  applii'l 
have  a  day  fixed  for  the  heariug,  or  at  least  on  the  day  on  which  it  was 
They  eontended  that  this  was  like  the  case  of  filing  a  Inll,  in  which  to  save  tbe  i 
of  Limitations,  proceedings  were  said  to  have  commenced  upon  filing  the  lall|  sail 
upon  service  of  the  gubpoena.    Co^nn  v.  Gra^  {1  V.  &  C.  (C.  C.)  206). 

[The  Master  o?  the  Rolls.  There  are  four  periods  at  which  it  may  ^'^^^ 
that  the  application  was  made ;  firsts  the  time  of  presenting  the  petiticm;  aeM*pj 
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btiiM(rf  ftoBvering  it ;  thirdly,  the  time  of  service ;  and,  fourthly,  the  day  appointed 
Ikfltfing.] 

[  ne  time  amKnntMl  for  faeuing  cannot  be  considered  the  time  at  which  the  applica* 
D  ii  made,  otherwise  if  the  appucation  be  made  before  the  Long  Vacation,  the  next 
iliHi  dty  would  be  three  months  off,  so  that  in  effect,  three  months  mi^ht  be  taken 
1  (be  trelve  months  given  to  the  party  to  apply  for  a  taxation.  Neither  can  the 
aof  aerriee  be  the  period :  the  words  [419]  of  the  Act  preclude  that  construction 
ig  that "  the  application  for  such  reference  '  be  made,  &c.  The  other  two  periods 
tB\,  in  either  of  which  cases  the  Petitioner  is  in  time. 

Hr.  Cooper  and  Mr.  Moore,  eontrit.  The  Petitioner  has  not  come  within  twelve 
akt  ifter  payment,  and  has  therefore  no  right  to  any  order  for  taxation.  After 
MDt,  the  forty-first  section  of  this  Act  precludes  the  taxation  of  a  bill  in  all  cases, 
I  is  caaea  of  fraud,  unices  the  application  be  made  within  twelve  months.  Id  case 
nnd  the  Court,  we  admit,  has  still  jurisdiction  over  its  officer,  but  by  another 
Mdine,  and  not  by  the  taxation  of  his  bill  of  costs. 

eeondly,  the  bill  must  be  considered  as  having  been  paid  on  the  3d  of  November, 
itbe  promissorjr  note  was  given.  A  note  duly  honoured  must,  for  the  purpose 
u  Act,  be  considered  as  payment  as  from  Uie  day  on  which  it  was  siven.  The 
Hdiereby  settles  and  adopts  the  bill  of  costs,  and  the  solicitor  may  then  transfer 
right  to  another  party.  In  Boss  v.  Clifton  (^il  Court,  November  32,  1843)  a  bill 
lebange  had  been  given  in  August  1842,  for  the  balance  of  a  bill  of  costs.  Mr. 
b  Patteson  referred  to  a  case  in  which  Mr.  Justice  Coltman  was  of  opinion  that 
wnt  was  made  when  the  securities  were  given  ;  and  Mr.  Justice  Patteson  added, 
I  to  the  question  whether  what  took  place  in  August  1 842  amounted  to  payment, 

itate  in  determining  that  it  did  not^  after  the  opinion  ascribed  to  my  brother 
1  the  point."  The  rale  there  in  question  was  nowever  discharged  on  other 
!liirdly,  it  is  not  necessary  to  argue  whether  the  time  of  hearing  is  to  be 
at  which  the  application  is  to  be  considered  as  having  been  made.  It  is 
ir  the  purpose  of  the  Respondent  to  carry  it  to  the  time  of  service.  That 
id  best  adapted  for  the  purpose  of  gi^ng  effect  to  the  intentions  of  the 
>rderB,  of  course,  like  the  present,  take  effect  from  the  service ;  and  if  it 
wise,  a  party  might  present  the  petition,  and  wholly  neglect  to  serve  it, 
icitor,  having  no  notice  of  the  pendency  of  a  petition,  might  nevertheless 
id  availing  himself  of  the  benefit  of  the  lapse  of  time  afforded  by  the  statute. 
[astkr  of  the  Rolls.  The  petition  must  necessarily  be  served  before  the 
ted  for  hearing,  which  is  always  the  next  petition  day.] 
proceeding  hui  been  by  motion  and  not  by  petition,  the  application  for 
)uld  not  be  said  to  be  made  when  the  notice  was  served,  but  when  the 
t  brought  before  the  Court. 
unXB  OF  THS  Rolls  reserved  judgment. 
ThxHaster  OF  1^  Rolls  jnLoraLangdale].  There  can  be  no  doubt  that 
question  was  paid  on  the  17th  of  November  1842;  but  the  Respondent 
it  ought  to  be  deemed  to  have  been  paid  on  the  3d  day  of  the  same  month, 
ceived  from  the  Petitioner  the  promissory  note,  which  was  afterwards  duly 
■nd  paid, 
the  Petitioner  alleges  that  his  application  for  an  order  to  tax  the  bill,  if 
n  the  day  when  [4^1]  he  left  his  petition  at  the  secretary's  office,  must,  at 
be  held  to  have  been  made  on  t^e  16th  of  November  1843,  when  the 
ts  answered.  On  the  other  hand,  the  Respondent  insists  that  service  of 
1  was  necessary  to  make  the  application  effectual ;  and  tha^  therefore,  the 
ought  to  be  deemed  to  have  neen  made  on  the  2l8t  of  November  184S, 
by  the  petition  was  served. 
Snt  oonsider  the  time  when  the  apjdication  for  a  reference  was  made, 
rty  desirous  to  have  a  matter  heard  on  petition  takes  his  petition  to  the 
office.  The  secretary  makes  an  entry  in  his  book  of  the  cause  or  matter 
le  petition  is  presented,  and  writes  upon  the  petition  itself  the  usual  order 
ties  to  attend  on  the  day  appointed  for  hearing  the  petition,  and  for  notice 
n.  The  petition  is,  from  tne  time  when  su^  oraer  is  made,  a  regular 
-21 
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proceeding  in  Court,  upon  which  affidavits  may  be  made ;  and  any  party  iDtomted 
to  inquire  whether  a  petition  in  his  matter  has  been  presented  or  not^  may  weartuB 
the  fact  on  application  to  the  secretary.  Freriously  to  the  time  appointed  for  hetiiu 
and  before  the  petition  can  be  set  down  to  be  heard,  a  copy  of  it  is  to  be  left  for  tb 
perusal  of  the  Judge  who  is  to  hear  it,  and  the  petition  itself  is  to  be  filed  before  Wf 
order  upon  it  is  passed.    (Ord.  Can.  53.) 

And  such  being  the  course  of  proceeding  I  am  of  opinion,  that  an  applicttioa  te 
the  purpose  stated  and  prayed  by  the  petition  must  be  considered  as  inade^  at  d« 
latest^  at  the  time  when  the  order  appointing  the  f/ISSS]  time  for  bearing  the  petitii%j 
is  signed  either  b^  the  Jud^  to  whom  the  petition  is  addrened,  w  by  hu  offiesj 
acting  under  his  directions.  If  it  should  happen  that  a  petition  was  duly  Ixou^ttij 
the  office,  and  without  any  default  of  the  Petitioner,  but  b^  some  accident  or 
in  the  office,  the  answer  or  order  was  not  made  at  the  time  when  it  ought  to  ufi 
been,  the  application  might  be  considered  as  made  even  before  the  answer  or  onk 
for  attendance  was  signed  {Richards  r.  ffood,  2  Myl.  &  E.  621 ;  Barnes  t.  ^tlm,! 
Kuss.  &  MyL  486 ;  Dearman  v.  fFychf  4  Mvl.  &  Cr.  550) ;  but  no  such  questioQ  aiiM 
here.  The  petition  waa  answered ;  and  I  must  consider  that  the  applicatara  for  i 
reference  to  tax  the  bill  in  question  was  made  on  the  16th  of  November  1843. 

Now  the  proviso  in  the  forty-first  section  of  the  statute  is,  "that  the  appli«atii 
for  such  reference  be  made  within  twelve  calendar  months  after  payment"  It  it  A 
application,  not  the  service  of  a  petition  or  the  time  appointed  for  hearing  a  petitifl 
but  the  applitation  alone  which  is  to  take  place,  or  be  made  within  twelve  mood 
after  payment;  and  I  have  now  to  inquire  whether  the  16th  oi  Novembw  1813, d 
time  of  the  application  in  this  oaae^  was  within  twelve  calendar  months  after  paTHi 
of  the  Kespondent's  bilL 

If  the  bill  was  paid  on  the  3d  of  November  1842,  as  the  Respwdent  allies,  BOij 
than  twelve  months  had  elapsed  between  the  payment  and  the  applicataoa  f<v  d 
reference;  but  if  the  payment  was  noi  made  till  the  17th  of  November,  u  d 
Petitioner  alleges,  then,  at  the  time  of  the  applioation  for  the  reference,  tvdi 
months  had  not  eUpeed  from  the  time  when  the  bill  was  paid.  J 

[423]  The  aabstantial  question  is,  whether  a  debt  is  to  be  considered  as  puii.il 
the  time  of  the  delivery  to  tiie  (awlitor  of  a  promiasor?  note      the  amoant  payiAII 
on  a  future  day,  on  which,  or  in  due  time  uter  whioh,  the  note  is  af terwarai 
honoured  and  paid. 

The  debt  may  be  considered  as  actually  paid,  if  the  creditor,  at  the  time 
receiving  the  note,  has  agreed  to  take  it  in  payment  of  the  debt,  and  to  take  n 
himself  the  risk  of  the  note  being  paid,  or  if,  from  the  conduct  of  the  credihv  or 
special  circumstances  of  the  case,  such  an  agreement  is  legally  to  be  implied. 

But  in  the  absence  of  any  special  circumstances  throwing  the  risk  of  the  i 
upon  the  creditor,  his  receiving  the  note  in  lieu  of  present  payment  of  the  debt^  ii 
more  than  giving  extended  crrait,  postponing  the  (Wand  lor  immediate  ^aymsH 
giving  time  for  paymwit  on  a  future  day,  in  consideration  of  receiving  this  ^mooi 
seounty.  Whilst  the  time  runs,  payment  cannot  legally  be  enforced,  but  the  dl 
eontinuea  till  payment  is  actually  made;  and  if  pa-yment  be  not  made  when  the  til 
has  run  out,  payment  of  the  debt  may  be  enforoed  aa  if  the  note  had  not  bM 
dven.(l)  If  payment  be  made  at  or  before  the  expiration  of  the  extended  ta 
allowed,  it  is  then,  for  the  first  time,  that  the  debt  is  fnid. 

There  may,  as  I  have  said,  be  special  circumstances,  from  which  it  ntfjr 
concluded  that  a  note  or  bill  of  exchange  was  taken  as  payment  of  the  debt  for  wl 
it  was  given ;  and  it  is  said  that,  in  a  case  before  Mr.  [424]  Justice  Coittua 
Chambers,  he  held  that  payment  was  to  be  considered  to  have  been  made  at  the  ' 
when  a  bill  and  note  were  given  as  securities  for  payment    There  may  bare 
circumstances  leading  to  that  conclusion  in  the  case  referred  to ;  there  are,  I  ti 
no  such  circumstances  in  tiie  case  now  before  me.    I  have  thought  it  ri^t  to 
tiie  affidavits,  for  the  purpose  of  asoertaining  whether  tiiere  was  anv  endoiBi 
Mr.  Sanders  took  this  note  in  lieu  and  full  satiafaction  of  tiie  debt  aue  to  \am\ 

(1)  See  Putkford  v.  MaanetO,  6  Term  Ken.  52 ;  Ovmam  v.  Mom,  7  Tam< 
64;  Tem^y.  Ord,  1  Mad.  89;  ..tfAUfum  v.  ^oinfois  2  Ad.  &  £.  62& 
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bill  of  cuts,  and  I  find  no  such  evidence.  Mr.  Sanders  did  not  take  upon  himeelf 
whole  risk  of  the  note.  The  Petitioner  was  not  released  from  the  debt.  If  the 
had  Qot  been  duly  paid,  Mr.  Sanders  would  have  been  entitled  to  enforce 
Dt  of  the  amount  due  to  him  upon  his  bill,  and  might  have  Invnight  an  aetkm 
the  Petitioner  to  recover  it. 
,  I UD,  therefore,  of  opinion  that  the  bill  was  not  paid  till  the  17th  of  November 
43,  and  that  the  application  for  the  reference  to  tax  the  bill  was  made  on  the  16th 
NoTember  1843,  being  one  day  less  than  twelve  calendar  months  after  the  paymmt. 
■  bOl  may  be  taxed,  if  there  are  such  special  circumstances  as  to  make  taxatitm 
qw,  and  the  petition  must  be  further  heard  as  to  that  point. 

The  potion  stood  over  to  the  next  petition  day  to  be  beard  on  the  speoiid 
tmnstaDces, 

[426]   In  n  Downbb.   Feb.  10,  19,  1844. 

[S.  a  13  L.  J.  Ch.  169.   FoUowed,  In  re  WeObonu  [1901],  1  Ch.  316.] 

tdon  by  cedm  mte  fnut  for  the  taxation  of  a  bill  of  costs  paid  by  his  trustees 
n  than  twelve  cfdendar  months,  refused. 

re  a  ixdvi  que  trust  applies  for  taxation,  then  if  there  has  been  no  payment,  the 
ies  onder  which  taxation  is  to  be  directed  are  such  as  are  pointed  out  by  the 
y-seventh  section  of  the  6  &  7  Vict  c.  73,  and  if  there  has  been  payment,  by 
forty-first  section. 

Dever  the  6  &  7  Vict.  c.  73  applies,  the  Court  cannot  in  any  case  whatever  send 
bill  im  taxation  as  against  toe  solicitor,  if  it  has  been  paid  more  than  twelve 
tooths,  but  the  Court  may,  after  that  period,  direct  a  taxation  as  between  a 
rostee  and  his  cettvi  que  trusi,  to  justify  the  payments  of  the  former, 
tworda  "any  such  bill,"  in  the  forty-first  section,  do  not  mean  the  bill  mentioned 
t  the  section  immediately  preceding,  viz.,  any  bill  "  previously  taxed  and  settled 
tt  are  they  limited  to  such  bUls  as  under  the  provisions  of  the  Act  are  sought  to 
I  taied  by  a  part^  directly  chargeable. 

•n  a  solicitors  bill  has  been  paid  by  a  trustee,  the  eeeiai  qae  frutt  cannot  after  the 
nnration  of  twelve  months  from  payment  obtain  a  taxation,  as  against  the 
ncitor,  although  he  had  no  notice  cn  the  payment  antil  after  the  twelve  monti^ 
id  expired.  Semble. 

This  petition  was  presented  by  persons  interested  in  the  estate  of  John  Bullock, 
yed,  praying  thi^  several  InUs  <tf  ooste  paid  by  the  tmstees  of  John  BuUoi^'a 
Bight  be  taxed. 

h  the  first  hearing  of  the  petition,  the  Court  expressed  an  opinion  that  the  onl^ 
ipoD  wl^oh  any  question  arose  was  to  be  considered  as  paid  on  tiie  2d  day  of 
'  1642,  and  the  application  for  a  reference  to  tax  tiie  bill  having  been  mwie  more 
i  twelve  cslendar  months  after  payment,  the  question  was,  whether  the  bOl  was 
teial^  under  the  Act 
'.  Tomer,  in  support  of  the  petition. 
-  Hoe  Petitioners  are  interested  in  the  property  out  of  which  the  trustees  have 
[the  bill  in  question,  the  Court  is,  by  the  thirty-ninth  section  of  the  6  &  7  Yict. 
aathorised  to  refer  the  bill  for  taxation.  That  clause  directs,  "  that  in  any 
in  which  a  trustee  has  become  chargeable  with  such  bill,  the  Court,  on  the 
}□  of  a  party  interested  in  the  property  out  of  which  the  trustees  may  have 
bfll,  may  refer  the  same  for  taxation. 

The  fact  of  payment  for  more  than  twelve  months  does  not,  under  the 
section,  preclude  the  taxation. 
Iwty-first  section  must  be  limited  to  some  particular  bills,  and  cannot  be 
extend  to  all  paid  bills ;  for  the  thirty-seventh  section,  wfaicb  ext«ids  to  all 
'{■id  or  unpaid,  autiiorises  a  tucation  after  twelve  months  "under  special 
nees  to  be  proved  to  the  Coui^"   Now,  by  the  forty-first  section,  "tiie 
of  any  suob  Inll  as  aforesaid,"  is  in  no  case  to  j^wlude  taxation,  provided 
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the  application  for  the  reference  be  made  vithin  twelve  calendar  mmtb 
payment    The  words  "any  such  bills  as  aforesaid"  have  reference  to  the 
mentioned  in  the  section  immediately  preceding  the  fortieth,  which  an 
"previonsiy  taxed  and  settled;"  therefore,  to  bring  the  case  within  the 
section,  the  bill  must  have  been  previously  taxed  as  well  as  settled. 

Lastly,  the  words  "any  such  bill  as  aforesaid,"  contained  in  the  forty-first  

apply  only  to  bills  sought  to  be  taxed  by  parties  directly  chargeable^  and  notj 
those  sought  to  be  taxed  at  the  inatanee  of  parties  out  of  whose  property  thet»lb| 
payable  as  in  the  present  case,  who  may  have  no  notice  ot  t^e  payment  ontil ' 
after  twrive  months  have  expired. 

Mr.  Kindersley,  contrH.    The  proviso  in  the  forty-first  section,  "  that  the  app 
tion  for  the  reference  be  made  within  twelve  calendar  months  after  psyi 
precludes  any  taxation  after  that  period. 

The  forty-first  section  is  the  first  which  relates  to  bills  which  have  been 
The  thirty-seventh  relates  to  unpaid  bills  alone,  which  may  be  taxed  as  of 
[427]  within  a  month  after  delivery  of  the  bill,  or  with  special  directioos 
conditions  after  that  period  until  the  expiration  of  twelve  months :  bat  no  refe 
is  to  be  made  after  verdict,  &c.,  or  after  twelve  months,  "  except  under 
oircumstanoes,  to  be  proved  to  the  satis&ction  of  the  Court."   The  thirty-eig^t 
thirty-ninth  sections  relate  to  taxation  at  (he  instance  of  tiiird  patties ;  but 
only  ffire  to  such  persons  similar  rights  to  those  to  which  the  parties  cfaugesblej 
enfeitwd. 

The  forty-first  section  applies  to  all  cases  in  which  payment  has  been  made. 

Mr.  Headlam,  for  the  trustees. 
Mr.  Turner,  in  reply. 

Feb.  19.  The  Master  ov  the  Rolls  [Lord  Langdale].  This  petition  is  ^ 
by  persons  interested  in  the  estate  of  John  Bullock,  deceased,  praying  that 
bills  of  costs,  paid  by  the  trustees  of  John  Bullock's  will,  may  be  taxed. 

On  the  hearing  of  the  petition,  I  expressed  my  opinion  that  the  only  bill 
whieh  any  question  arises  was  to  be  considered  as  paid  on  the  2d  day  of  May  li 
and  the  application  for  a  reference  to  tax  the  bill  having  been  made  mora 
twelve  calendar  months  after  payment,  the  question  is,  whether  tibe  Inll  ii 
taxable  under  the  Act. 

The  Act  provides,  that  where  a  trustee  has  become  ohargeable  with  a  bill  of  t 
the  Court,  upon  the  ap-T^Sj-plication  of  a  party  interests  in  the  prwertv  a 
which  the  trustee  may  have  paid,  or  be  entitled  to  pay,  the  bill,  may  refer  uiei 
to  be  taxed,  with  such  directions  as  may  be  thought  proper;  and  I  think  that,i 
as  to  such  special  directions  as  may  be  thought  proper  in  the  peculiar  case,  the : 
under  which  the  taxation  is  to  be  directed  are  such  as  are  pointed  out  in  tiie 
seventh  section,  if  there  has  been  no  payment,  and  by  the  forty-first  section  if 
has  been  payment. 

By  the  thirty-seventh  section,  the  case  of  the  bill  having  been  paid  is  not  ail 
contemplated.  It  relates  to  unpaid  bills  only,  and  provides  that^  within  ime 
after  deliven^,  taxation  may  be  ordered  without  special  direction ;  tba^  after  { 
expiration  of  one  month  from  the  time  of  the  bill  being  delivered,  taxation  iu| 
ordered  with  such  directions  as  the  Court  may  think  proper,  and  that  after  vei^'"' 
writ  of  inquiry,  taxation  is  only  to  be  ordered  on  spwial  circumstances,  to  be 
to  the  satisfaction  of  the  Court. 

The  forty-first  section  contemplates  the  case  of  payment  before  any  ap[ 
tax  the  bill  is  made ;  and  it  provides  that  payment  shall  not  preclude  taxatioo,  ^  1 
special  circumstances  of  the  case  shall,  in  the  opinion  of  the  Court,  appear  to : 
the  same,  upon  such  terms  and  conditions,  and  subject  to  such  directions  as  to] 
Court  shall  seem  right,  "provided  the  application  for  such  reference  be  made 
twelve  calendar  months  after  payment." 

It  was  argued  that  the  forty-first  section,  if  construed  to  extend  to  all  paid 
would  be  inconsistent  with  the  thirty-seventh  section,  which  extends  to  all 
secondly,  that,  upon  the  txae  construction  of  the  Act,  the  words,  any  sndi  I 
aforesaid,''  contained  in  the  forty-first  section,  mean  only  any  such  bm  as  ii 
mentioned  in  the  section  immediately  preceding  to  have  been  "  taxed  and 
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and,  thirdly,  that,  at  all  events,  the  wwds  "any  such  bill  as  aforesaid "  contained 
ID  the  forty-first  Section  cannot  be  construed  to  mean  any  bill  which  is  sought  to  be 
taxed  by  parties  other  than  those  directly  chargeable  therewith. 

I  caanot  concur  in  any  of  these  arguments.  The  thirty-seventh  section  relates 
ezclonvely  to  unpaid  bills ;  and,  if  it  were  not  for  the  forty-first  section,  paid  bills 
woiild  not  be  taxable  at  all  under  this  Act.  But  the  forty-first  section  enacts,  that 
payment  shall  not  preclude  taxation,  if  the  circumstances  be  such  as  to  make  taxation 

Eoper,  and  if  the  application  be  made  within  twelve  calendar  months  after  payment, 
r.  Justice  Patteson,  in  the  case  of  Binns  v.  Hey  (Q.  Bench  Bail  Ck>urt,  22d  Nov. 
1843),  stated  that  he  considered  the  true  construction  of  the  clause  to  be,  that 
whwever  the  Act  applies,  the  Court  cannot  send  a  bill  for  taxation  if  it  has  been 
paid  more,  than  twelve  months  in  any  case  whatever.  I  entirely  concur  in  that 
optoioD,  as  affording  the  general  rule,  subject,  however,  to  a  qualificaticm  in  this 
Coort.  I  think  that  in  this  Court  the  bill  cannot  be  ordered  to  be  taxed  as  against 
tiie  solicitor  himself,  if  twelve  calendar  months  have  elapsed  after  the  payment  But  if  a 
trustee  or  executor  has  paid  a  solicitor's  bill  improperly,  and  has  neglected  to  procure 
tiie  bill  to  be  taxed  in  due  time,  there  appears  to  be  nothing  in  this  Act  to  prevent 
Court  (when  called  upon  to  disallow  the  whole  or  part  of  a  payment  alleged  to 
hare  been  made  by  a  trustee  or  executor)  from  ascertaining,  by  taxation,  if  necessary, 
what  is  a  proper  sum  to  be  allowed  to  the  trustee  or  execator  for  his  payment. 
{ffazard  v.  Lane,  3  Mer.  291 ;  Grove  v,  Sansom,  1  Beav.  297.) 

[4301  I  cannot  so  construe  the  Act  as  to  make  the  words  "any  such  bill  as 
iforesaid"  in  the  forty-first  section  to  mean  only  "any  such  bill  as  is  hereinbefore 
Bentioned  to  have  been  taxed  and  setUed,"  or  "  any  such  bill  as  under  the  provisions 
of  thii  Act  is  sought  to  be  taxed  by  a  part^  directly  chargeable  with  such  bill." 
the  words  themsenres  import  no  such  restriction,  and  I  can  find  nothing  to  warrant 
ttie  proposed  construction. 

It  is  supposed  that  there  may  be  some  hardship  on  third  parties  who  are  enabled 
to  tax  the  bills  within  a  limited  time  only,  and  may  have  had  no  notice  of  the  pay- 
ment till  too  late.  Such  cases  may  arise,  and  in  them  the  statute  does  not  give  so 
much  benefit  as  might  perhaps  be  desired ;  but  the  case  stands  thus : — Before  the 
Act  came  into  operation,  the  eeriui  que  trust,  out  fA  whose  estate  a  solicitor's  bill  was 
to  be  paid,  could  not  procure  the  bill  to  be  taxed  as  against  the  solicitor  directly,  but 
be  might  impeach  any  improper  or  extravagant  payment  made  by  his  trustee  in  dis- 
charge of  the  solicitor's  bill,  and  mighty  as  aeiainst  the  trustee,  cause  the  solicitor's 
IsU  to  be  taxed.  Under  the  Act,  every  remec^  which  the  ceaiui  que  trmst  had  against 
the  toistee  remains  to  him,  and,  besides  that^  he  is  entitled  to  ask  for  taxation 
gainst  the  solioitor  directly,  at  any  time  before  payment  of  the  bill,  or  within  twelve 
euendar  months  after  paymeutw 

I  am  of  opinion  that  there  ought  to  be  no  taxation  of  the  bill  which  was  paid  on 
the  2d  of  May  1842. 


[431]  Hinds  v.  Blaeb.  Nov.  26, 1842. 

[S.  C.  12  L.  J.  Ch.  66.] 

Attachment  discharged,  with  costs,  on  the  ground  of  the  order  upon  which  it  was 
ftmnded  having  inaccurately  stated  the  consequences  of  a  non-periormanoe. 

An  order  had  been  made  on  the  7th  of  May  1842  upon  the  Defendant  for  the 
taittrfer  into  Court  of  the  sum  of  £11,000  consols.  (4  Beavan,  697.) 

The  order  was  served  on  the  Defendant;  but  at  this  time  the  11th  and  12th 
General  Orders  of  the  26th  of  August  1841  (Ord.  Can.  166,  note  (a.),  and  167,  note  (a,)) 
hwl  been  amended  by  the  6th  Order  of  the  llth  of  April  1842.  (Ord.  Can.  166,  167, 
ttd  198.) 

The  order,  instead  of  stating  that  if  the  Defendant  neglected  to  obey  it,  "he 
voald  be  liable  to  be  arrested  under  a  vrrU  of  aitaehmenif"  as  it  ought  to  have  done 
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according  to  the  amended  orders,  stated,  in  the  old  form,  "  that  he  vould  be  liable  t» 
be  arrested  by  the  serjeaml-ai-arm"  &c.  ■' 

The  Defendant  neglected  to  make  the  transfer,  and  an  attachment  iasaed. 

Mr.  Lovat  now  moved  to  discharge  it  for  irregularity,  on  the  ground  that  the  eqi 
of  the  order  served  incorrectly  stated  the  consequences    a  defawt  in  obeying  it. 

The  Masteb  of  the  Bolls  [Lord  Langdide]  disoharged  it  witii  oosta. 


[432]  Smith  v.  Hartlxt.  Dee.  S,  1842. 

Upon  an  application  to  file  a  supplemental  answer,  the  Defendant  should  state  on  1 
notice  of  motion  the  facts  intended  to  be  introduced  therein. 

Mr.  Simpson  moved  on  behalf  of  the  Defendants  for  liberty  to  put  in  a 
mental  answer. 

The  notice  of  motion  did  not,  however,  specify  the  facta  intended  to  be  int 
into  the  supplemental  answer. 

Mr.  Shebbeare,  for  the  Plaintiffs,  did  not  oppose  the  motion ;  but  two  of 
being  infants,  he  said  he  could  not  consent  thereta 

1^  Mastkb  of  the  Bolls  [Lord  Langdalel.   The  rule  adopted  in  this  Coi 
to  require  a  Defendant  coming  for  liberty  to  file  a  supplemental  answer  to 
his  notice  of  motion  the  facte  intended  to  be  introduced  therein.    It  is  nc 
that  the  party  coming  here  as  a  Respondent  should  know  beforehand  what  it  in 
intention  of  the  Defendants  to  ask  oi  the  Court. 

His  Lordship  said,  that  if  the  Plaintiffs  did  not  object,  he  should  be  dii 
give  liberty  to  [the  Defendants  to  introduce  into  the  supplemental  answer 
stated  in  the  affidavit  filed  on  bis  behalf  in  support  of  the  motion. 

The  Plaintiffs'  counsel  thinking  this  insufficient,  the  motion  stood  over. 
Haelar  v.  HtiUs,  2  Beav.  236,  and  Whiicmbe  v.  Minekvi^  1  Wils.  a  C.  1.) 

[433]  March  v.  The  ArroRNET-CtENERAL.  Jwne  10,  July  22, 1842. 

[S.  C.  12  L.  J.  Ch.  31 ;  6  Jur.  829.    See  WaXker  v.  Milne,  1849,  11  Beav.  518.]] 

Policies  of  assurance  by  which  the  directors  engage  "  to  pay  out  of  the  fancM 
"that  the  funds  shall  be  liable,"  or  "that  a  share  of  the  funds  shall  be  pud, 
not  so  connected  with  land,  as,  under  the  Mortmain  Act,  to  render  invaud  a  i 
of  them  to  charity,  idthough  the  assets  of  the  assurance  companies  ctnuist 
of  real  estate. 

The  rule  is  the  same,  although,  by  the  policy  sealed  with  the  oorporate  seal  d  \ 
company,  the  assured  becomes  a  member. 

The  testatrix,  Maiy  Barfield,  bequeathed  the  residue  of  her  monies,  secnritia 
money,  and  her  other  personal  estate  to  certain  chuities ;  and  it  being  allied  i 
part  of  such  personal  estate  was  so  connected  with  land  as  to  render  the  ^ 
charity  invalid,  under  the  Statute  of  Mortmain  (9  G.  2,  a  36),  this  sait 
instituted  for  the  purpose  of  having  the  rights  of  the  next  (rf  kin  and  of  the  * 
ascertained. 

A  decree  was  made  in  the  cause,  dated  the  24th  of  July  1838,  whicb,^ 
directing  the  usual  accounts  to  [434]  be  taken  of  the  personal  estate  of  ' 
Barfield,  ordered  the  Master  to  ascertain  and  state  the  clear  residue  of  such  pQ 
estate,  and  of  what  the  same  consisted,  and  the  nature  and  particolan  theno^j 
how  much  consisted  of  pure  persondtiy,  and  how  moch  of  personalty 
wiUi  land. 

The  Master,  by  his  report,  dated  the  20th  of  December  1841.  oertified  thiU 
residuary  personal  estate  of  the  testatrix,  at  the  time  of  her  death,  consisted,  iaf 
of  the  following  particulars : — 

Ist.  A  sum  of  £2000  due  from  John  Wall,  with  an  anear  of  interest  fnral 
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Kli  of  Angost  1838,  And  which  vas  seoared  by  mortgage  of  a  policy  of  insurance 
rom  the  Society  of  Equitable  Assurances. 

Sdly.  A  sum  of  X210  received  from  the  Economic  Life  Assurance  Society  upon  a 
xdiey  of  inanranee  on  the  life  of  Margaret  Maria  Adam. 

Mly.  A  sum  ol  XISO  assured  on  the  life  of  Joseph  Hudson  (who  was  still  living) 
Q  tlie  Lav  Life  Assuranoe  OflBce. 

And,  4thly.  A  sum  of  £1200,  which  was  received  on  a  policy  of  insurance  effected 
>jr  the  testatrix  on  the  life  of  George  Homsby  in  the  Amicable  Assurance  Society. 

The  Master  stated  bis  opinion,  that  the  same  several  sums  of  £2000,  £210,  £150, 
nd  £1200  received  upon  or  secured  by  such  policies  of  insurance  were  personal 
■tate  connected  with  land,  according  to  and  in  the  proportion,  which  the  funds 
mperly  subject  to  the  payment  thereof,  which  consisted  of  estates  or  securities  on 
eil  estates,  bear  to  the  funds  and  prapNty  sabjeot  to  the  payment  thereof,  which 
Mwited  of  pore  personal  estate. 

[43in  To  this  finding  three  sets  of  exceptions  were  taken ;  and  the  exceptants  alleged, 
km  theUaster  ought  to  have  found  all  the  several  sums  of  £2000,  £210,  £180,  and 
(1200  to  be  pure  and  personal  estate. 

It  aj^earad  that  all  of  the  several  insuiaooe  companies  by  whose  policies  these 
sraal  soma  wen  secured,  and  upon  which  policies  all  the  sums  except  the  £150, 
lad  been  received,  were  entitled  to  some  real  estate,  or  chattels  real,  or  some  funds 
rhich  were  secured  on  mortgages  of  real  estate  or  chattels  real ;  and  that  such  being 
be  stocks  or  funds  of  the  several  insurance  companies,  they  adopted  several  distinct 
ftodes  of  providing  for  the  payment  of  the  sums  payable  on  the  policies  they  granted. 

The  policies  granted  by  the  Equitable  Assurance  Society  consisted  of  covenants 
J  two  trustees,  that  tiiey,  upon  the  payments  becoming  due,  would  pay  or  cause  to 
«  paid,  out  ot  the  stock  or  fund  of  the  society,  unto  the  executors  of  the  assured 
he  fall  sum  assnred. 

The  policiea  of  the  Economic  Life  Assurance  Societv  were  instruments  signed  by 
hree  dirootors,  jvoviding,  that  if  the  premiums  were  dnly  paid,  the  funds  and  pro- 
Mty  <rf  t^e  society,  according  to  the  articles  of  settlement,  uter  payment  of  all  prior 
liii^jes,  should  be  liable  to  pay  the  sums  assured ;  and  it  was  decurod,  that  the  funds 
w  propwty  of  the  society,  uter  payment  of  prior  charges,  should  alone  be  answerable 
kff  the  payment  of  the  sums  assured. 

The  policies  of  the  Law  Life  Assurance  Society  were  signed  by  three  directors,  and 
voTidea,  that  if  the  premiums  were  duly  paid,  the  stocks,  funds,  securities,  and  pro- 
»rty  of  the  society  should  be  liable,  according  [436]  to  the  provisions  of  the  deed  of 
sttlement,  to  pay  the  sum  assured ;  and  that  the  subscribed  capital  and  other  stocks, 
luids,  and  securities  and  property  of  the  society  should  alone  he  liable  to  answer  the 
Urns  on  the  society. 

Hie  pc^cies  of  the  Amicable  Society  were  sealed  with  the  common  seal  of  the 
ndety,  tad  thereby  the  assured  were  admitted  members  of  the  society,  and  the 
Kdety  obliged  themselves  to  pay  to  the  person  Meeting  the  policy,  such  a  proportion 
ir  sluie  of  the  joint  stock  and  fand  of  the  society,  as  would  become  due  on  the 
lesth  of  the  assured  according  to  the  charter  or  bye-laws  of  the  society. 

The  exceptions  now  came  on  for  argument. 

Mr.  Pemberton,  and  Mr.  Metcalfe,  and  Mr.  Teed,  and  Mr.  Rolt,  in  support  of  the 
Aaritable  gifts.  This  case  is  governed  by  the  authority  of  The  AUomey-GenmU  v. 
Me^  which  was  before  Sir  C.  C.  Pepys,  M.  R.,  in  1835.    There,  India  stock  had  been 

S'ven  to  a  charity,  and  it  was  contended,  that  because  the  company  held  real  estate, 
e  gift  to  the  charity  was  void  under  the  Mortmain  Act,  but  the  Master  of  the  Rolls 
Issiaed  otherwise ;  he  considered  the  real  estate  held  merely  for  trading  purposes.  The 
Iriiiciple  established  by  this  decision  was,  that  stock  in  a  public  company  is  not 
■bject  to  the  operation  of  the  Mortmain  Act,  although  a  part  of  the  property  used 
kr  the  purposes  of  trade  consists  of  rei^ty.  And  so  it  was  held  in  Bligh  v.  £retU  (3 
Ton.  &  C.  268),  where  a  question  arose  as  to  shares  in  the  Chelsea  Water  Works 
Csmpany,  it  was  held  [4S7]  that  real  estate  belonging  to  a  trading  company  was 
^nsonaf  property,  and  would  pass  by  a  will  not  executed  with  the  formidities  then 
rsqaired  for  devising  real  estate.  The  policies  are  merely  personal  obligaticms  to  pay 
NRain  sums  in  a  given  event ;  Andmn  v.  EViatm  (6  Moor^  199)  \  and  it  is  quite 
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immaterial  out  of  what  fond  thev  may  ultuoatel^  be  paid.  They  ereate  do  ipeafis 
lieD  on  any  property,  and  give  the  assured  no  ri^ht  to  interfen  with  the  pn^irtf 
of  the  assurer. 

In  Qnmey  v.  Rawlvtus  (2  Mee.  &  W.  87)  it  was  held  that  monies  due  oa  a  policy  wot 
bona  noiabiUa  where  the  insured  died  and  the  policy  was,  and  not  where  the  stock  ud  | 
fund  out  of  which  it  was  payable  was  situate.    Lord  Abinger  there  obs«irod:  "That 
Defendants  are  liable  in  their  own  persons.    The  policy  does  not  give  any  rightj 
against  the  fund  itself." 

The  covenant  to  the  extent  of  assets  of  a  company  is  similar  to  tlie  Un 
oovenant  of  an  individual ;  it  resembles  the  liability  of  an  executtn*  to  pay  to 
extent  of  assets,  and  it  gives  no  lien  on  the  property.   All  debts  are  now  wMa  a 
of  the  real  estate  of  a  testator,  and  no  part  of  the  assets  of  a  testator  iriuu  oon 
of  debts,  can  (aocoFding  to  the  dootzine  of  the  other  side)  be  given  to  charity. 

It  is  true  that  in  Houm  v.  Chapman  (4  Yes.  542)  bonds  given  by 
siouers  for  improving  the  City  of  Bath  were  held  to  be  within  the  statute ;  bat  sc  i 
Master  of  the  Bolls,  in  The  Attorney-General  v.  GUes  observed,  it  does  not,  appear  &«] 
the  report  on  what  grounds  that  decision  was  made,  nor  on  what  estates  the  > 
were  secured. 

[438]  The  inconvenience  of  apportioning  the  real  and  personal  estates  of 
insurance  company,  for  the  purpose  of  awarding  to  a  charity  the  proportioa  d 
legacy  which  the  personal  estate  of  the  company  bears  to  its  real  estate,  ii 
apparent. 

Mr.  Tinney,  for  the  executors. 

Mr.  Wray,  for  the  Attorney-OeneraL 

Mr.  George  Turner  and  Mr.  Stinton,  eon/rd,  for  t^e  next  of  kin.  The  Comti 
be  governed  oy  the  consideration  of  convenience;  if  it  could,  the  imsonvoiiaioet 
repealing  a  statute,  and  the  very  numerous  decisions  upon  it,  would  be  a  very  fo 
reason  for  adopting  the  construction  contended  for  by  the  next  of  kin.  The  st 
(9  Gr.  2,  c.  36),  which  was  passed  for  the  purpose  of  preventing  '*  the  disherisoQ  <A  L 
lawful  heirs,"  enacts  that  no  lands,  &c,,  snail  be  given,  &c.,  "or  any  ways  charged i 
incumbered  "  for  any  charitable  uses  whatsoever.  This  statute,  therefore,  in  its  I 
Btaictly  prohibits  the  charging  of  real  estate  for  charitable  uses. 

The  decisions  shew  the  inclination  of  the  Courts  to  carry  out  the  intentioo  ei  i 
Act  to  its  very  letter,  in  order  to  prevent  the  disherison  of  the  heira.    Thus,  it ' 
been  held,  that  the  benefit  of  a  ^^rant  from  the  Crown  to  lay  d9wn  chains  in 
Thames  for  mooring  ships  is  an  interest  in  land  and  within  the  statute;  Ai^i 
Coulter  (Amb.  367).    So  also  a  mortgage  of  turnpike  tollsi  Ktuqpp  v.  W^' 
(4  Ves.  430,  n.) ;  the  bonds  of  Commissioners  for  the  improvemoit  <rf  the  Ci^ 
Bath,  ffowse  v.  [439]  Chapman  (4  Yes.  542) ;  and  money  secured  on  the  poor  rates,. 
V.  S^aire  (10  Ves.  41).    Again,  where  a  testator  who  has  ^ven  his  personal  estate  I 
charitable  uses,  contracts  to  sell  real  estate,  but  the  sale  is  not  completed  in  hii  I 
time,  his  Hen  upon  the  estate  for  the  amount  of  the  purchase-money  is  an  iotoreiti 
land  within  the  Statute  of  Mortmain,  and  the  purchase-money  will  not  pass  l^h 
will  to  a  charitv,  Harrieon  v.  Harrison  (1  Kuss.  &  M.  71,  and  Tamlyn,  273).  Sol 
judgment  debt  due  to  a  testator,  and  which  was  paid  out  of  the  real  estate  ai  * 
debtor,  was  held  to  be  incapable  of  passing  to  a  charitable  use  under  the 
ColUnsm  v.  Paier  (2  Russ.  &  Myl.  344). 

The  question  is  not,  as  stated  by  the  other  aide,  whether  there  is  a  lira  <m 
or  a  right  to  take  possession  of  it  in  satisfaction,  this  objection  would  be  answered  1 
the  oases  of  Negus  v.  CetiUer,  where  the  right  was  to  lay  ehaina,  and  Jtw^  v.  9F0ir 
where  the  security  was  on  the  tolls  and  not  on  the  gates,  and  Hease  v.  CftofMiuai 
Finch  V.  S^ire,  in  which  no  such  lien  or  right  existed.  If  it  were  a  question  of  " 
the  policies,  in  some  of  these  cases,  create  a  lien  on  the  property  of  the  ooi 
Again,  it  does  not  depend  on  there  being  a  personal  liability  by  oovenant  or  \ 
the  instance  of  a  mortgage  debt  is  an  answer  to  that  argument 

In  The  King  v.  BaUs  (3  Price,  341)  parish  bonds,  secured  "  upon  the  credit  <rf 
rates  or  assessments  "  under  Paving  Acts  of  the  parish  of  Marylebcme,  wwe  heU 
be  not  mere  chattel  interests,  but  cnurges  on  the  owners  of  the  h<xuea  in  respect 
the  houses. 
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tun  TJte  AUertuy-General  t.  OUw  wu  decided  on  this : — the  Court  considered 
imder  the  East  India  Cktmpany  Acts,  there  was  a  mere  right  to  receive  and  an 
bligaUoQ  to  pay  interest  in  respect  of  trading  profits  not  exceeding  10|  per  oent, 
id  that  the  real  estate,  so  far  as  it  was  sitoMe  in  Eng^d,  waslield  merely  fco- 
idiDg  porposee. 

The  charge  cannot  be  apportioned  in  favour  of  the  charity ;  Sobson  v.  Blackbwm 
!  Keen,  273)  and  ^'fwA  v.  J^uire  (10  Ves.  44) ;  in  which  Sir  William  Grant,  referring 
I  the  ^t  of  the  poor  and  county  rates  being  payable  out  of  both  real  and  persona! 
toperty,  saySi  "  As  to  that  part  of  the  poor  rates  that  is  raised  out  of  the  personal 
nporly,  it  cuinot  be  distinguiBbed.  I  cannot  divide  and  apportion  the  security ; 
wt  so  moeh  is  to  be  impated  to  the  produce  of  land,  and  so  much  is  from  peraonal 
v^f  ^  I  must  take  the  whole.  They  are  so  blended  that  it  is  impossible  to 
itmgiiiBh  tiiem.  If  the  consequence  of  their  [the  Christian  Knowledge  Society] 
ddiqg  this  security  would  be  that  something  real  would  go  to  the  chmty,  it  must 
Qtltogether." 

The  case  differa  from  fTaiie  v.  Webb  (6  Mad.  71). 

Mr.  Teed,  in  reply. 

/uljr  22.  Thb  Auster  of  the  Kolijs  [Lord  Langdale].  In  the  various  forms 
tied,  the  mixed  funds  or  stock  of  the  sooietiea  or  companies  ,are  referred  to  as  the 
ads  out  of  which  the  grantors  of  the  policieB  are  to  make  the  payments.  "  The 
inters  will  pay  out  of  the  funds,"  [441]  "  the  funds  shall  be  liable,"  or  "  a  share 
the  funds  shall  be  paid,"  are  the  different  fonns  of  expression  used ;  the  seeming 
lent  bein^  to  relieve,  if  practicable,  those  who  execute  ^e  pdioies  from  personu 
hlitjea,  and  to  hold  oat  to  the  grantees  the  notion  of  security  for  the  payment  of 
)  sams  of  money  payable  on  the  policies.  The  question  is,  whether,  under  such 
nmstanceik  the  sums  secured  are  pure  peraonal  estate  or  personal  estate  connected 
fcland. 

The  gmitees  of  the  policies  contract  for  a  sum  of  money  to  be  paid  on  a  future 
ut.  Whatever  may  be  the  property  possessed  by  the  grantors,  the  grantees 
n  not,  by  their  contract,  any  immediate  control  over  it  or  lien  upon  it.  The 
iDtors  or  their  trustees  continue  to  have  the  entire  control  or  management  over 
I  whole  fund ;  the  real  estate  or  chattels  real  may  be  sold  and  converted  into  pure 
MHulty,  and  the  pure  personalty  may  be  converted  into  chattels  real.  Tbig 
b  of  tiUDgB  may  continue,  not  only  during  the  contingency  upon  which  payment 
|aodi,  hab  after  the  contineenoy  has  determined;  for  the  grantee  acquires  no 
nfic  lieo  after  the  payment  nas  become  due.  Even  in  default  of  payment  when 
%  the  grantee  cannot^  by  reason  of  such  default  only,  resort  immediately  and  at 
Is  to  land  or  ehattels  roil,  but  must  resort  to  legal  process  which  ¥dU  not  affect 
I  land  possessed  by  the  office  at  the  time  of  the  contract,  although  it  may,  in  its 
d  result,  affect  such  land  as  the  office  may  have  at  the  time  when  the  process  is 
mted.    Ordinarily,  the  grantee  has  nothing  but  a  right  of  action  from  the 

0  of  the  contract  luitil  actual  payment ;  and  ahhough  I  conceive  it  to  be  possible 
circumstances  to  arise,  in  which  from  the  state  of  the  funds,  the  claims  upon  it, 

1  die  misconduct  of  trustees  and  directors,  the  Court  would  take  possession  of 
^propert^,  and  apply  it  for  ||442]  the  benefit  of  all  persons  having  claims  upon  it, 
tl  conceive  that  the  bare  possibility  of  such  interference,  within  the  meaning  of 
i  Mortmain  Act,  does  not  connect  a  sum  of  money  payable  on  a  policy  of  insuruice 
I  the  quality  ot  the  property  which  may  be  held  by  the  grantors. 

LpW  cases  which  have  been  decided,  hare  gone  a  great  length  in  bringing  money 
ion  securitieB  which  i^ect  real  estate  within  the  meaning  of  the  Mortmain  Act ; 
iw»ie  of  them  go  so  far  as  is  attempted*  in  this  case.  Where  there  is  a  right  to 
^  tumjnke  tolls,  or  poor  rates,  or  county  rates  s^cifically  applied  in  payment  of 
Mortgage,  the  money  so  secured  has  been  held  within  the  Mortmain  Act.  There 
I  other  cases  which  have  scarcely  met  with  approbation ;  but  this  case  does  not 
pBir  to  come  within  the  Act,  or  within  any  of  the  decided  authorities ;  and  it 
■u,  that  if  the  money  secured  by  a  policy  of  assurance  is  to  be  deemed  to  be 
tMcted  with  land  so  as  to  be  brought  within  the  Statute  of  Mortmain,  there  would 
DO  reason  why  the  same  consequence  should  not  attach  upon  any  debt,  owiog  by 
f  person  who  has  real  estate  or  chattels  real ;  for  though  the  right  of  aotion 
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imports  only  pure  personalty,  yet  the  result  of  an  aotaon  may  be  to  obtain  payment 
out  of  the  land  or  chattels  i«a). 

On  the  whole  I  am  of  opinion  that  the  siudb  secured  by  the  pdieiec  are  not 
within  the  Ac^  and  that  the  ezoepticms  most  be  idlowed. 

[443]   Langley  v.  Fishxb.   Feb,  22,  24,  1843. 

[A  note  in  the  Addenda  to  7  Beav.  states  that  this  jw^ment  was  affirmed  by 
Lord  Chancellor,  April  10.  1844.J 

A  husband  cannot  be  examined  aa  a  witness  against  his  wife,  in  a  suit  affecting 
separate  estate,  although  there  are  other  Bdendants  in  respect  of  whom  he 
be  competent. 

The  propo-  mode  of  taking  the  objection  is  br  demurring  to  the  interrogatories. 
The  costs  of  a  demurrer  of  a  witness  follow  tne  rule  of  ordinary  demoners. 

The  object  of  this  bill  was  to  recover  an  estate,  one-seventh  part  of  the  _ 

of  which,  after  paying  certain  charges,  had  been  bequeathed  in  trust  for  the  se( 
use  of  Frances  the  wife  of  Neast  Orevile  Prideaux.    The  remainder  belonged  I 
other  Defendants  to  the  cause. 

Mrs.  Prideaux  answered  separately  from  her  husband,  who  put  in  an  answer 
disclaimer. 

The  bill  contained  allegations  of  fraud  and  collusion  as  against  Mr.  Frideaox. 

The  cause  being  at  issue,  the  Plaintiff  sought  to  examine  the  Defendant 
Prideaux  as  a  witness  in  support  of  his  case ;  but  being  produced  as  a  witness ' 
the  examiner,  he  demurred,  and  for  cause  of  demurrer  said  *'  that  he  was  the  huil 
of  Frances  Prideaux,  one  of  the  Defendants  in  this  cause,  and  he  therefore  sal 
to  the  CJourt,  whether,  having  regard  to  the  issue  joined  in  this  suit  and  to 
these  interrogatories  related,  he  ought  to  make  aiaj  answer  tJiOTeto." 

The  demurrer  now  came  on  for  argument. 

Mr.  Kindersley  and  Mr.  Phillips,  in  support  of  the  demurrer. 

It  is  a  general  rule,  founded  on  public  policy  and  to  preser^'e  the  peace  of 
to  exclude  the  evidence  of  husband  and  wife  against  each  other ;  Davis  v.  Dm{i 
woody  U  T.  R.  678);  Vowles  v.  Young  (13  Ves.  144);  Barron  v.  GhUlard  (3  V.A  l 
165.    And  see  Cartwrighi  v.  Green,  8  Ves.  405).    The  rule  applies  notwitt  " 
there  are  other  parties  besides  the  husband  or  wife  interested  in  the  proce 
the  interest  of  the  latter  is  to  be  affected  by  the  evidence.    On  the  trial  of  ao  ii 
ment  against  two  prisoners  for  burglary,  in  which  each  of  Uiem  set  up  the  defemj 
a  distinct  alibi,  it  was  proposed,  on  the  part  of  one  of  die  priscmers,  iu  proof  of 
oli^  to  call  the  wife  of  the  other  prisoner ;  but  her  evidence  was  rejected,  on 
ground  of  tending  to  shew  that  the  witness  for  the  prosecution  was  mistaken  itj 
one  of  the  prisoners,  which  would  weaken  the  effect  of  that  witness's  testimMiy  i*^ 
the  other  prisoner  her  husband.    It  was  then  decided  by  a  majority  of  the  Ja 
that  the  witness  had  been  properly  rejected ;  Rex  v.  Smith  (Moody,  289). 

Mr.  Pemberton  and  Mr.  Romilly,  contrd..    The  form  in  which  this  objectioBJ 
taken  is  wrong.    The  objection  is  one  which  goes  only  to  the  reception  of  the  eriihi 
and  ought  to  be  raised  at  the  hearing.    A  witness  has  no  right  to  judge  of  ^ 
admissibility  or  effect  of  his  evidence ;  and  there  is  no  instance  in  which  the  obje"^ 
has  been  taken  by  demurrer,  except  where  the  party  by  giving  evidence  would 
a  breach  of  duty,  as  in  the  case  of  a  solicitor,  as  in  Farmurst  v.  Lowtm  (2  Swan.  II 
Again  the  rule  does  not  apply  where  third  parties  are  interested ;  for  the  eviif 
may  be  received  as  to  the  other  Defendants  to  the  suit,  and  rejected  as  a^iost^ 
wile  of  the  witness.   The  Plaintiff  mighty  at  the  hearings  waive  relief  agiinst " 
Prideaux,  and  then  he  would  be  entitled  to  use  her  husband's  evidence. 

{|446]  The  rules  of  equity  are  different  from  those  at  law :  parties  to  a  smti 
d  not  be  examined  at  law  are  constantly  examined  in  equity,  and  also  io  i 
directed  by  this  Ck>urt.    This,  being  a  case  of  fraud,  would  form  an  ezceptiw  t«l 
rule,  and  such  exceptions  are  numerous.    (1  Phill.  £v.  169.) 

If  this  objection  were  to  prevail,  then  in  a  case  in  which  tiie  husband  is  an  ii 
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Slum,  it  it  only  necessary  to  assign  to  his  wife  an  interest  in  the  subject  of  the  suit 
Knfar^foetuimy  to  exclude  his  testimony. 

I  Hr.  Kindenkiy,  in  reply,  referred  to  Fedley  v.  WeUeslejf  (3  Gar.  &  F.  668)  and 
HpiKT.  Lord  Ihimbar  (2  Swonst.  198,  n.),  whidi  was  a  case  of  a  demurrer  of  a 
imm  to  d^unatoiy  matters. 

1 1^  Master  of  the  Bolls  [Lord  Langdale].  The  bill  in  this  case  charges  several 
'0,  bat  {vaye  no  relief  against  Mr.  Prideaux,  and  he  has  put  in  an  answer  whereby 
idiielunu  alt  interest.  It  bein^  proposed  to  examine  him  as  a  witness,  he  has  put 
[i  demurrer  to  the  interrogatones,  "  and  for  cause  of  demurrer  says  that  he  is  the 
Id  Frances  Prideaux,  one  of  the  Defendants  in  the  cause,  and  he  therefore 
uteto  the  Court  whether,  having  regard  to  the  issue  joined  in  the  suit^  and  to 
I  tfaoe  iaterrogatories  relate,  he  ought  to  make  any  answer  thereto." 
I  Nov  the  issue  in  the  cause  is  one  which  clearly  affects  the  interest  of  the  wife ; 
fthe  object  of  Uie  bill  is  to  hare  it  declared  that  a  certain  fine  levied  of  the  estate, 
Ivhich  now  enures  to  the  benefit  of  the  wife  and  [446]  other  Defendants  may  be 
'  to  ennre  to  the  use  of  the  Plaindff.  The  effect  and  object  of  the  bill 
to  deprive  the  wife  of  the  interest  which  she  now  claims  in  the  property 
tioo.  The  question  in  the  cause  therefore  being,  whether  she  is  to  maintain 
-  or  not^  Mr.  Prideaux  submits,  that  as  the  husband  of  the  person  whose 
i  is  sou^t  to  be  taken  away  by  this  auit^  he  ought  not  to  be  examined  as  a 

Ikpprehend  that  the  general  rule  is  subject  to  no  doubt,  and  that  a  husband 
wife  cannot  be  examined  for  or  against  each  other.  It  is  not  founded  on  interest, 
«i  pablie  policy.  The  same  public  policy  sanctions  mfmy  exceptions,  but  I  do 
bd  this  present  case  contained  amongst  the  cases  of  exception  to  the  general 

iu  said  this  is  not  the  form  in  which  the  objection  can  be  taken ;  but  how  does 
stand  t  The  question  in  the  suit  being,  whether  the  wife  shall  maintain  her 
nt  ■fiUDst  tiie  claim  of  the  Plaintiff,  there  is  a  direct  point  in  issue  between  her 
ifte  Plaintiff.   The  witness  says,  I  am  her  husband,  and  ought  not  to  be  examined, 
he  same  way,  in  the  case  of  an  attorney,  he  says,  I  stand  in  a  privileged  relation, 
~  ought  not  to  be  examined.    The  cases  seem  analogous ;  and  though  no  direct 
ti^  has  been  produced,  my  impression  is,  that  the  husband  cannot  be  examined, 
mention  the  case  agaiu. 

\  24.  Thb  Master  of  the  Rolls  [Lord  Lan^alel.  I  have  looked  over  the 
itus,  and,  though  I  have  not  found  anv  in  which  the  present  point  has  been 
raised,  yet  I  confess  I  do  not  see  why  I  am  not  to  apply  t^e  principle  of  the 
eases  to  the  present. 

sppears  to  me,  that  the  geoeral  rule,  with  some  exceptions  (among  which  this 
I  not  to  be  found  included),  is  that  a  husband  and  wife  cannot  be  examined  for 
nut  each  other ;  the  consequence  M  which  is,  tiiat  if  tlus  examination  had  token 
the  evidence  could  not  have  been  received.  If  so,  it  seems  the  most  regular 
■oper  course  to  take  the  objection  in  the  first  instance. 

Berally  speaking,  a  witness  has  no  business  to  concern  himself  with  the  merits 
>  ease  in  which  he  is  called  on  to  give  evidence,  or  whether,  when  given,  it  will 
iterial  to  the  cause ;  but  here  the  witness  is  a  party  to  the  cause,  and  he  knows 
be  evidence  which  he  Is  called  on  to  give  affects  the  interest  of  his  wife, 
kink  he  is  right  in  his  objection,  and  right  in  the  form  in  which  the  matter  has 
tooght  forward.  I  must  allow  the  d^urrer.  ^ee  Gregg  v.  Teoflor,  6  Buss.  19.) 
IB  costs  follow  the  rule  of  ordinuy  demurrers.  (See  Ordines  Can.  17,  and  Scsufyer 
Awn,  3  Myl.  &  K.  672.) 

[448]   NOKKS  V.  Warton.   Nov.  B,  8,  9,  Dec.  17,  1842. 

1  ti  costs,  settled  and  paid  after  examination,  discussion,  and  an  abatement  made 
solicitor,  referred  for  taxation  under  the  circumstances,  but  on  the  terms  of 
tdient  admitting  the  cash  payments  contained  in  the  settled  account. 

delivered  his  bill  of  costs.   His  dient  had  time  to  examine  it,  and  obtained 
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professional  advice  and  aariatance  respecting  it.  Objections  were  made  to  the  itoai, 
and  after  discussion  the  dient  obtained  a  oonaideraole  dedocticHi.  He  settled  tha 
account,  admitted  the  balance,  obtained  the  vouehers,  imd  afterwaids  paid  the 
amount  admitted  to  be  due.   The  relation  of  solicitor  and  client  cmtinoad  sftcrj 

the  payment.    The  Court  directed  a  taxation  of  the  bill,  notwithstanding  d»j 
settlement,  thinking  that  the  olient  was,  "to  an  alarming  extent^"  in  the  |k>wct4C] 
the  solicitor ; — that  the  bill,  which  contained  general  items  to  a  very  ooi  " 
amount  under  the  terms,  "  numerous  attendances  "  and  "  innumerable  attendaooe^* 
was  not  sufficiently  explanatory : — that  the  solicitor  did  not  do  all,  which 
the  circumstances  be  ought  to  have  done,  to  facilitate  to  the  client  the  exerdni 
his  ri^ht  to  a  full  statement  of  the  particulars  of  the  char;^  and  to  t^e 
investigation  of  each  particular  item :  and  "  that  tike  parties  were  on  tenu 
unequal  as  to  make  it  difficult  to  make  any  bargain  which  could  be  binding  ~ 
the  client  in  the  absence  of  other  assistance.'* 
Where  accounts  and  bUls  of  costs  of  a  solicitor  are  deHvered  a  suffiolait  tame 
the  settlement  to  allow  the  client  to  wcamine  titem,  and  obtain  advioe  and  aadi 
respecting  them,  and  the  opportunity  is  taken  advanta^  o^  and  the  bills,  bti| 
examined,  objections  are  ti^en,  upon  disoussion  of  which  an  allowance  is  idm|i 
a  settlement  come  to,  and  the  balance  paid,  primd  fade,  a  taxation  is  pmAi 
but  if,  under  the  above  circumstances,  the  client  is  in  the  power  or  at  the  mer^t 
the  solicitor,  if  the  bills  delivered  be  not  sufficiently  explanatory,  if  the 
though  having  time  to  examine  the  bills  has  not  been  able  to  obtain,  or  hai 
been  allowed  to  employ  the  most  effective  means  of  examination,  if  it  appean  < 
the  solicitor  in  whose  power  the  client  is,  is  driving  a  bargain  with  him  on 
terms,  and  that  the  relation  of  aolidtor  and  client  and  the  power  of  the 
continues,  then  all  the  ciroumstances  above  referred  to  as  tending  to  estafaiirit  I 
settlement  may  be  unavailing. 

This  was  a  petition  presented  by  the  Plaintiff,  James  Wright  Nofces,  for 
taxation  of  his  late  solicitors'  bill  of  coats.    The  application  was  resisted  on  the  j 
that  it  had  after  investigation,  been  settled  and  paid. 

The  circumstances  are  fully  stated  in  the  judgment  of  the  Court. 

Mr.  Pemberton  and  Mr.  Teed,  in  support  of  uie  petition. 

Mr.  G.  Turner  and  Mr.  Jenkins,  conirh. 

[4^1  Mr.  Pemberton,  in  reply. 

Crossley  v.  Parker  (1  Jac  &  W.  460),  Horlock  v.  Smith  (2  MyL  &  Cr.  iSS^i 
Massie  v.  Drake  (4  Beavan,  433)  were  cited. 

The  Master  of  the  Bolls  reserved  his  judgment. 

Dee.  17.   The  Master  of  the  Eolls  [Lord  Langdale].   The  Petitioner  in  i 
case,  having  for  some  time  employed  the  Respondents  as  his  solieitors  and  stfsntitl 
his  petition  prays^  that  it  may  be  referred  to  the  Master  to  tax  l^eir  bills  a  ooilil 
all  the  matters  in  which  they  have  been  employed,  and  to  take  an  aeoomit  of  i' 
monies  received  by  them  on  account  of  the  Petitioner,  and  of  the  application  Um 
the  Petitioner  offering  to  pay  what,  if  anything,  shall  appear  to  be  due  oo  tiie  \ 
taon  and  accouut.    The  Respondents  all<^  that  their  bills  of  coats  have,  with  a ' 
trifling  exception,  been  settled  and  paiiC  wd  they  insist  that  the  Petitioner  ii 
now  entitled  to  have  them  taxed. 

The  Petitioner  appears  to  have  been  a  person  engaged  in  tiie  ptindiase  and  '■ 
limd  on  speculation,  borrowing  money  to  complete  liis  purchases,  and  expeotUBf  I 
re-sales  to  repay  the  sums  boiTowed,  and  realize  a  profit  for  himself.   In  ^ 
1838  he  had  agreed  to  buy  the  White  Knight's  estate,  and  wanting  money  to 
him  to  complete  his  pnrchase,  he  became  acquainted  witii  the  Bespondairt% 
solicitors  of  Mr.  Beardmore,  who  agreed  to  advwce  the  money,  and  oa  the  deeflMij 
Mr.  Raphael,  the  former  solicitor  of  [460]  the  Petitioner,  t£e  Bespcmdaits ' 
and  acted  as  bis  solicitors. 

In  the  year  1839  the  Petitioner  contracted  to  buy  Pope's  Villa  at 
and  the  Respondents  were,  as  his  solicitors  in  that  matter,  employed  to  do  wlntl 
required  in  completing  the  purchase,  and  employed  to  Ikmtow  vuxMy  for  that  pxfl 
and  to  {vepare  for  the  re-sales  which  were  intended.   In  various  oliier  nattm^ 
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twpoDdeiits  appear  to  have  been  employed  hj  the  Petitioner  as  his  solioitora  and 
gents,  and  to  have  received  and  paid  several  sums  of  money  on  his  aocount^  tiU  early 
I  the  year  1842,  when  they  ceased  to  act  for  him. 

Dining  the  whole  time  of  the  employment  of  the  Bespondents,  the  Petitioner 
nens  to  have  been  in  great  want  of  money  tor  his  specalatiras,  and  to  have  been 
benhv  ledueed  to  very  considerable  difficulty.  The  Aespondents  not  only  indaoed 
ksir  dients  Mr.  Beanuoore,  to  advance  the  Petitioner  £21,000  in  December  1838, 
ntalso  a  further  Bum  of  X2000  in  May  1839,  and  a  further  sum  of  £3140  to  pay  off 
It,  Chobneley,  who  had  threatened  execution  on  a  judgment  which  he  held  for  that 
Bin.  These  several  sums  were  charged  on  the  White  Knight's  estate,  and  amounted 
I  the  whole  purchase-money  which  the  Petitioner  had  agreed  to  pay  for  it ;  the 
Stationer  was  not  only  without  means  of  raising  the  money  which  was  required  for 
he  pnrpose  of  completing  the  purchase  of  that  estate,  but  was  involved  in  considerable 
ifficulty  in  the  other  speculation  as  to  Pope's  Villa,  and  in  other  matters ;  and  in  the 
Done  of  the  transactions,  considerable  sums  of  money  became  due  from  the  Petitioner 
» the  Respondents  personally,  for  business  done  and  for  monies  advanced.  On  the 
A  of  April  1840  the  Respondents,  as  the  so-[461}-licitor8  of  Mr.  Beardmore,  gave 
qtioe  to  the  Petitioner,  tut  Mr.  Beardmore  required  the  Petitioner  to  pay  cff  the 
m  of  £26,140,  then  due  to  him  on  mortgage  of  the  White  Knight's  estate,  on  or 
afore  the  13th  of  July  then  next. 

Under  these  circumstances,  Mr.  Beardmore  must  have  been  anxious  about  his 
Kney,  and  the  adoption  of  any  lawful  means  in  his  power  to  obtain  payment  was 
■sooably  to  be  expected ;  but,  having  regard  to  the  facts  stated  in  the  affidavits  filed 
k  behalf  of  the  KMpondents,  I  think  that  they  must  have  known  that  the  Petitioner 
mid  not  comply  with  the  notice  which  they  sent  to  him.  The  notice  appears  to  me 
1  have  been  well  calculated  to  suggest  to  the  Petitioner  (if  any  suggestion  was 
eeessary)  that  he  was  dependent  upon  and  in  the  power  of  Mr.  Beardmore  and  the 
iaipondaits  as  his  solicitors,  and  that  he  must  be  indebted  for  any  remaining  hope  of 
ahing  a  profit  by  his  White  Knight's  speculation  to  their  &vour  or  forbearance.  It 
M  not  dearly  appear  from  the  affidavits,  at  whose  instance  or  on  whf^  particular 
^,  the  Respondents  sent  their  account  current  and  bills  of  costs  to  the  Petitioner. 

appear  to  have  been  delivered  about  July  1840.  During  some  part  of  the 
iDsaotions  to  which  the  bills  relate,  the  Petitioner's  father  had  acted  in  the  name 
id  on  the  behalf  of  the  Petitioner  as  his  agent,  in  a  manner  of  which  the  Respondents 
a^t  have  jnst  reason  to  complain,  if  they  had  not  continued  to  act  for  the  Petitioner 
wr  the  facts  were  known.  But  the  Petitioner's  father,  being  his  a^ent  and  so 
leotified  with  him,  that  for  a  time  he  seems  to  have  personated  faim  with  his 
idiority,  was,  when  the  bills  and  account  were  delivered,  a  prisoner  in  the  Fleet 
lim,  the  {dace  where  tiie  discussions  leading  to  the  settiement  in  qnestim  took 
iMe. 

[41^  The  Petitioner  was  not  induced  to  acquiesce  in  the  account  and  bills  by  any 
■fidence  which  he  placed  in  the  Respondenfas.  He  might  be  under  the  influence  of 
IM  fear,  bat  oon&ienoe  in  the  statements  of  the  Respondents  he  had  not^  and 
liteid  acquiescing  in  the  account  and  bills,  he  appears  to  have  examined  them 
^  all  the  attention  in  his  power.  He  had  an  interleaved  cop^  made  and  placed  in 
Is  hands  of  Mr.  Pirie  and  Mr.  Browning.  Mr.  Pirie  is  descnbed  as  ha\'ing  been  a 
Acitor,  and  afterwards  a  barrister,  who  nad  not  practised  for  a  considerable  time. 
Y  Browning,  who  says  that  he  was  brought  up  to  the  law,  was  a  prisoner  in  the 
with  toe  Petitioner's  father,  and  these  persons  appear  to  have  made  many 
ktions  on  the  bills  of  costs,  and  the  several  items  therein,  and  to  have 
anted  to  the  Petitioner  that  the  bills  contained  many  gross  overcharges.  Mr. 
ling  re|»e8ented  the  bills  of  costs  to  be  founded  in  fraud. 
The  Petitioner  was  therefore  put  upon  his  guard ;  and  ^this  circumstance  must  be 
.  —  into  consideration,  in  connection  with  the  other  circumstances,  tending  to  shew 
he  power  which  the  Respondents  might  have  exercised  over  him.  The  Petitioner 
|in,  that  being  surprisedf  at  the  amount  of  the  charges,  he  expressed  his  desire  to 
|ia'  them  to  some  solicitor  or  other  person  capab^  of  advising  him  as  to  the 
bepriety  thereof,  who  should  meet  and  confer  with  the  Respondents  relative  thereto, 
bt  that  the  Bespondents  absolutely  defined  and  refused  to  meet  any  such  person  at 
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the  settlement  of  the  accounts.    This  allegation  is  not  met  in  the  way  1^  migkt 
have  been  expected,  if  the  Respondents  had  really  been  willing  to  submit  to  tlw 
exercise  of  the  Petitioner's  right  to  have  their  bills  and  aooounts  fully  ezanuned  by  a 
competent  person.    Pirie  and  Browning  [463]  are  referred  to  as  having  adviisd  tba  i 
Petitioner,  and  the  refusal  to  meet  a  soucitor  is  not  noticed. 

The  meetings  respecting  the  accounts  and  bills  were  held  in  the  Fleet  pristn,  m 
the  room  of  Mr.  William  Nokea.   On  the  4th  of  Auffust^  the  items  of  the  locoal 
current,  ,  with  the  exception  of  those  which  oonsiBted  cathe  amounts  of  biUs  <rf  ooi^ 
appear  to  have  been  carefully  considered  and  compared  with  die  voudms  thi 
produced,  and  the  bills  of  OQSts  underwent  some  discussion  in  the  presence  d  Firii 
An  adjourned  meeting  was  appointed  for  the  10th  of  August ;  on  that  dsy  «| 
discussion  appears  to  have  taken  place,  but  soon  afterwards,  the  Petitioner  gm  I 
one  of  the  Respondents  his  interleaved  copy  of  the  bills  of  costs,  with  the  objedin 
and  observations,  and  the  25th  of  August  was  appointed  for  another  meetaog.  i 
meeting  was  accordingly  held  in  the  Fleet  prison  on  that  25th  of  August  U  j 
admitted  that  the  Petitioner  and  his  father  were  present  on  the  <Hie  side,  and  4 
Respondents  and  Mr.  Stevenson  their  clerk  on  the  other  side ;  but  it  is  dispoM 
whether  Pirie  was  present   The  Respondents  and  Mr.  Stevenson  say  that  he  n 
whilst  Pirie  swears  that  he  wished  to  be  present^  and  was  excluded ;  and  ftovni 
says  that  Pirie  was  in  his  room  whilst  the  biUs  were  under  examination  in  theroont 
William  Nokes,  and,  consequently  could  not  be  present  at  the  tame  alleged.  H 
Respondents  and  Stevenson  admit,  that  on  one  occasion  when  the  accounts  wa 
under  discussion,  Pirie  had  been  excluded  from  the  room,  but  state,  that  the  ooeuii 
occuiTed  before  the  25th  of  August,  and  that  on  such  previous  occasion  Pirie  m 
put  out,  in  consequence  of  bis  iutemperance.    This  circumstance  tends  to  shev  tfa 
Pirie,  even  if  be  had  been  present,  could  not  have  been  an  effectual  protection  to  d 
Petitioner :  and  whether  he  was  in  fact  present  on  the  [464]  25th  of  Augast  does  ■ 
appear  to  me  to  be  of  so  much  importance  as  at  first  sight  it  might  appear  to  be.  9 
^preat  assistance  could  be  derived  from  a  person  who  came  to  a  meeting  fw  boani 
in  a  state  of  intoxication,  or  who  being  at  such  a  meeting  for  the  purpose  of  asutii 
one  party,  could  be  turned  out  of  the  room  at  the  wiU  of  the  other  party.  At 
meeting  on  the  occasion  of  which  Pirie  was  turned  out^  the  bills,  if  at  all  diiKDUM 
were  discussed  in  the  absence  of  the  only  person  whose  assistance  the  Petitiwer  oodi 
at  that  time  have. 

The  Petitioner,  with  the  assistance  of  such  observations  as  had  previously  bM 
made  by  Pirie  and  Browning,  desired; that  deductions  should  be  made  hm  til 
amount  of  the  Respondents'  charges.  Taking  the  charges  as  they  were,  and  as  tbi 
were  brought  into  the  account  current,  tbey  left  a  bakoce  of  £631,  158.  Id.  doa  1 
the  Respondents  j  and  the  Respoitdents,  who  had  had  an  opportunity  of  reading  ai 
examining  the  objections,  and  who  now  admit  that  there  were  several  objecti(nab 
items  in  the  bilL^  say,  that  after  some  discussion,  and  a  private  consultation  vi 
Mr.  Stevenson  their  clerk,  the  Respondent  Mr.  6.  K.  P.  offered  to  takeXdOOi 
money  for  the  balance.  The  Petitioner  contended  for  a  further  redaction,  and  fioa^ 
as  Mr.  Stevenson  says,  the  Respondents  agreed  to  accept  £350  in  full  disdiafge^ 
t^e  baluioe,  thereby  making  a  deduction  of  £381, 158.  Id. ;  and  this  agreemeDt  Mi 
made,  the  two  memoranda  which  are  set  forth  in  the  petition  were  drawn  op  1 
Stevenson,  and  were  signed  by  the  Petitioner,  By  one  memorandum,  it  was  adaoi 
lodged  that  the  accounts  and  bills  were  settled,  that  the  balance  was  £250,  and  ' 
certain  vouchers  were  delivered  up ;  and  by  the  other  memorandum,  the  P^ti 
acknowledged  that  he  was  indebted  to  the  Respondents  in  £250,  and  agreed  ^ 
to  charge  the  same  on  the  White  Knight's  estate.  Certain  vouchers  were  deli 
up,  and  the  Respondent  Mr.  G.  K.  P.  thereupon  destroyed  the  interleaved  oo 
the  bills  of  costs,  upon  which  the  observations  on  and  objection  to  the  biUt 
been  stated. 

During  the  preparation  for  the  settlement,  at  the  time  of  t^e  settlement, 
afterwards,  the  relation  of  solicitor  and  client  continued  to  snbaiat  betvees 
Petitioner  and  the  Respondents.   Soon  after  the  settlement,  attempts  were  madft 
sell  the  White  Knight's  estate  for  the  purpose  of  raising  money  to  pay  Mr. 
more,  and  those  attempts  failiuj^  the  Petitioner  released  his  equity  of  redemptiH 
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ilr.  Beardmore  for  £260,  the  amounfe  of  the  balance,  which,  on  the  accounts,  waa 
fbnitted  to  be  due  to  ^e  Beepondrata,  wd  which  was  actually  applied  in  aatiafying 
hatbUance. 

It  ii  alleged  on  this  petition,  that  accounts  aad  bills  setded  as  these  were,  ought 
nt  to  stud  (V  to  be  held  to  be  in  any  ww  landing  on  the  Petitioner ;  aiul  further, 
ktt  even  if  the  accounts  should  be  oonsicured  as  primd  fade  binding,  they  ought  to 
« cfpeaoA^  in  consequence  of  the  many  and  important  errors  which  they  contained, 
t  is  admitted  that  there  are  several  errors ;  bat  it  is  at  the  same  time  alleged  (I 
hiok  in  respect  of  every  error  admitted),  that  they  were  all  considered  on  the 
etUement,  and  allowed  for  in  the  £381,  16s.  Id.  deducted  from  the  balance, 
blether  this  was  so,  in  fact^  cannot  now  be  ascertained,  in  consequence  of  the 
tMpondent  Mr.  G.  K.  F.  having  destroyed  the  written  objections  and  observations 
riieh  were  made. 

hi  this  case,  therefore^  we  have  the  account  and  bills  delivered  a  sufficient  time 
lafoTB  the  settlement  to  allow  the  client  to  examine  them  and  to  obtain  advice  and 
USl  assiatanoe  rejecting  them.  The  oi^mtunity  was  taken  advantage  of,  and  the 
jUi  oeing  examined,  many  objeotionB  were  taken,  and  upon  the  di8cussi<m  fA  those 
fejjeetionay  the  (dient  obtuned  an  allowance  of  no  less  than  £881,  ICs.  Id.,  in  raepeot 
( the  objections  taken.  A  menun^ndum  of  settlement  was  signed,  and  also  another 
lemonuidum  admitting  the  balance  to  be  due,  and  agreeing  to  charge  it  on  the 
Fliite  Knight's  estate,  and  some  months  afterwards,  on  r^easing  the  equity  of 
ktemption  on  that  estate,  the  Petitioner  directed  the  ccnuideTation  money  to  bo 
[^ied  in  satisfaction  of  the  balance. 

These  circumstances,  taken  of  themselves,  constitute  a  strong  argument  for  the 
taapondents.  In  the  absence  of  other  cireumustances,  they  would  oe  conclusive,  as  in 
mr  eases  circumstances  of  the  like  kind,  and  even  less  cogent,  have  often  been 
)Dsidered  to  be ;  but  they  are  not  oonolusive,  if  attended  by  other  circumstances 
^ch  shew  that  a  fair  consideration  of  the  accounts  was  not,  and  could  not  be,  had. 
[the  client  be  in  the  power  or  at  the  mercy  of  the  solicitor,  if  the  bills  delivered  be 
pt  sufficiently  explanatoiy,  if  the  client,  though  having  time  to  examine  tiie  bills, 
II  not  been  able  to  obtain,  or  has  not  been  lulowed  to  employ,  the  most  effective 
HSQB  of  examination,  if  it  appears  that  the  solicitor,  in  whose  power  he  is,  is 
riring  a  bargain  with  him  on  equal  terms,  and  that  the  relation  of  solicitor  and 
lieat,  and  the  power  of  the  solicitor,  continues,  then  all  the  circumstances  to  which 
ksTe  referred,  as  tendine  to  establish  the  settlement,  may  be  unavailing. 

Id  this  case,  I  think  that  the  Petitioner  was  in  the  power  of  the  Respondents  to  a 
rest  and  even  an  alarming  extent.  They  themselves  personally  cUimed  to  be 
reditora  of  the  Petitioner  to  a  considerable  amount,  and  [467]  held  acceptances  for 
itsam  of  £1200,  which  the  Petitioner  was  liable  to  pay.  They  were  the  solicitors 
\  Mr.  Beardmore,  a  creditor  for  not  less  than  £26,140,  the  whole  amount  of  the 
Dtbase-money  tw  White  Eni^t's.  Mr.  Beardmore  held  a  judgment  for  £3140, 
irt<rf  the  £26,140.  Upon  thwb  judgment  he  might  have  issued  aa  execution,  and 
a  bad  a  power  of  sale,  the  exercise  of  which  might  effectually  disappoint  the 
jatMamier^s  hope  of  profit  from  that  transaction ;  and  the  Petitioner,  having  repeatedly 
Ifled  in  the  payment  of  interest,  and  in  his  endeavours  to  obtain  money,  by  means 
t  which  he  might  at  the  same  time  improve  the  security  of  Mr.  Beardmore,  and 
btain  profit  for  himself,  had  received  from  Mr.  Beardmore,  through  the  hands 
I  tile  Respondents,  a  formal  notice  that  payment  of  the  whole  debt  was  required, 
pa  Petitioner  was  besides  engaged  in  other  transactions  of  a  complicated  nature,  in 
peh  the  Respondents  were  his  solicitors  and  agents,  whose  active  and  skilful  assist- 
was  the  only  foundation  on  which  he  could  rest  a  hope  for  extrication ;  and 
tWD  we  attend  to  these  circumstances,  the  fact  which  appears  on  the  accounts,  that 
M  Prtitioner  was,  from  time  to  time,  receivinje;  arnaH  aavanoes  of  money  from  the 
taqnodents,  I  think  that  the  extent  to  whv^  he  was  in  their  power  must  be 
miently  apparent. 

Observations  were  made  upon  the  conduct  of  the  Petitioner  in  engaging  in  such 
tuttctions  without  capital ;  and  I  do  not  dissent  from  them.  A  man  who  without 
■istal  en^iges  in  transactions,  and  enters  into  contracts,  the  conduct  wd  perform- 
Me  of  which  requires  a  large  capital,  pursues  a  course  which  is  always  imprudent 
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and  hazardous,  uid  generally  diefa<»ie8t^  because  eenerally  acoranpanied  bvntur^Bt- 
eentatioD,  ezpress  or  implied,  to  those  with  v&om  he  is  dealing,  and  [iBQ  tjr 
consequent  fraud  upon  them.   Such  conduct  is  not  to  be  justafied  or  eznued;  M 
the  last  persons  who  have  a  right  to  complain  of  it  are  those  who^  knowuig  the  iiet^: 
oonaen^  for  their  own  profit^  to  be  the  solioitfne  and  agents  of  th»  party  eiig^edii| 
each  business;  and  it  cannot  fail  to  be  obserred,  tiut  the  vary  nature  «  m 
transactions,  the  shifts  and  devices  which  must  be  resorted  to^  wd  the  eqniToei 
position  of  the  principal,  must  place  him,  more  than  ordinaiy  clients,  in  the  power  i 
the  soluntors  and  agents ;  nor  can  I  think  it  improbable,  that  soIioitorB  in  mA  i 
situation  may  be  under  some  temptations  to  obtain  more  than  usual  oompenntjan 
in  money,  for  the  vety  troublesome  and  disagreeable  business  in  which  they  m 
employed ;  but  on  this  head  I  confine  myself  to  the  opinion,  that  the  Fetationw  n 
greatly  in  the  power  of  the  Respondents,  from  the  time  when  the  bills  of  costs  vti 
delivered,  up  to  a  time  long  subsequent  to  the  settlement  of  the  bills  of  costs. 

It  is  alleged  by  the  Petitioner  and  denied  by  the  Respondents,  that  tiireatB  wa 
used  to  induce  the  Petitioner  to  settJie  the  aooounts  as  he  did.  I  am  disposed  I 
give  credit  to  the  denial ;  but  the  oiroumstaDoes  were  such  as  to  render  any  tfani 
unneoessaiT.  The  Petitioner  must  have  known  his  position,  must  have  fdt  i 
power  umier  which  he  was,  though  he  was  not  wholly  sabdued  by  it ;  and  I  turn 
suppose  that  solicitors,  with  such  means  in  their  bands  as  these  Re^ndenti  h 
were  not  perfectly  conscious  of  tbeir  power,  or  incapable  of  conveying  a  sense  of  I 
to  the  Petitioner  without  actual  threats. 

I  am  further  of  opinion,  that  the  bills  delivered  were  not  sufficiently  exfdaoalo^ 
A  bill  commencing  with  an  item  of  £167,  10s.  "for  numeroos  attendanoes,"  ■ 
which  contains  several  items  of  charge  for  particular  [409]  attendances,  and  anoA 
item  of  £31,  lOs.  for  attendances  called  '*  innumerable,"  cannot,  I  think,  be  comiden 
as  a  proper  bill.  It  is  not,  I  think,  such  a  bill  as  would  have  been  dehvered  br  y 
solicitor  to  a  client  desiring  to  have  the  bill  investigated,  and  in  a  situation  to  eaQ  1 
such  explanation  and  detafls  as  he  was  entitled  to  have.  Theae  and  soma  othw  it« 
which  have  occurred  to  me  in  reading  the  bills,  lead  to  a  ocmelusirai,  that  ll 
RespoDdents  rather  expected  the  Petitioner  to  submit  to  the  chazges  as  they  W 

With  respect  to  the  assistance  which  the  Petitioner  had,  the  facts  sufficienUy  difit 
that  Pirie  and  Browning  were  of  considerable  use  to  him.    It  was  prowdy  il 
consequence  of  their  observations,  that  the  Respondents  were  induced  to  make  a  ooi 
siderable  deduction  from  the  balaboe  they  claimed ;  but  the  Petitioner  states  po8itiTe|]| 
that  he  required  further  assistfuice— a  soucitor,  or  some  other  person  who  might  dinari 
the  matter  with  the  Respondents,  and  that  the  Respondents  refused  their  coaaaA  I 
thatpropositioD.   Without  saying  that  the  Fetitaoner  was  entitled  to  an  aoqaiemoil 
in  his  proposition  as  made,  it  is  very  clear  that  he  was  entitled  to  a  full  statement  I 
the  particulars  of  charge,  and  to  a  proper  investigation  of  each  particular  item ',  ud 
think  that  the  Respondmts  did  not  do  idl,  which,  under  the  ciroumstanoes,  thcjy  oagi 
to  have  done,  to  faioilitate  to  tiie  Petitioner  the  exercise  of  that  ri^t. 

It  is  to  be  regretted  that  the  obsemtious  and  o^jeetions  oi  Pirie  and  Bro 
were  destroyed.  TThe  Respondents  had  them  in  their  possession  for  some  tame 
after  they  were  thereby  apprised  that  the  bills  were  to  a  considerable  extent 
it  was  peculiarly  [460]  incumbent  upon  them  to  take  care  that  their  client  (p 
a  man  involved  in  difficulties  and  greatly  ia  their  power)  was  duly  protected ;  i 
was  important  for  themselves  to  taRe  care  that  the  settlement  which  they  were 
to  make,  was  subject  to  no  future  question.   What  they  did,  was  to  talk 
items  in  the  Fleet  prison,  where  the  Petitioner's  father  and  i^nt  was  a  f 
propose  to  reduce  the  balance — obtain  a  memorandum  fA  settlement  prepared  tfj 
clerx,  and  then  destroy  the  evidence  of  the  objections.   The  deolarati<»i  which  o 
tiie  Rei^ondents  is  stated  to  have  made,  that,  after  the  settiement  then  madc^  the 
^  costs  could  not  be  questioned  as  to  their  otnTeotoess  and  pro^ffiety,  was  OI-  * 
and,  I  think,  ill-founded. 

The  first  proposal  as  to  the  balance  was  to  reduce  it  to  £300  in  money.  It 
as  I  conceive,  clear,  that  the  Petitioner  had  no  means  of  paying  £300  in  mooej, 
difficult  to  ngBid  tile  propose  as  anything  but  a  means  oi  hinting  to  ^  ~  ' 
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powM-  nnder  which  he  was  held.  The  diaouasioii  ended  in  a  reduction  to  £260  to 
b»  Jielt  00  eredit  and  charge.  The  Petitioner  was  not  so  far  subdued  as  to  be  unable 
to  make  any  effort  for  refief ;  and  he  did  obtain  a  reduetton  <A  ISs.  Id.,  whuh 
itavnylaigesumtodediiGton  BuehanoocanoD.  Azkl  it  being  admitted,  aaolewrljr  as 
it  wtB,  tiiat  a  deduction  was  to  be  made  from  the  balance,  and  toe  question  then  being 
to  what  extrat,  I  diink  that  the  Petitioner  and  Bespondents  were  on  terms  so  unequal^ 
IS  to  make  it  very  diffoult  to  make  any  bargain  which  could  be  binding  upon  the 
Pttitioner  in  the  absence  of  other  assistance.  Browning  seems  to  hare  given  the 
Prtitaoner  reason  to  think  that  he  was  entitled  to  a  rMuction  of  £1500.  If  the 
objeetions  had  not  been  destroyed,  we  might  have  had  some  means  of  J[461]  judging, 
rbrther  t^e  allowance  made  was  fit  to  be  considered  as  a  fair  compromise ;  out  as  the 
»e  standi^  I  am  of  opinion  that  the  allowance  was  made,  and  the  account  settled, 
nder  dreomatapceB  whicb  do  not  preclude  the  Petitioner  from  baring  the  tnlls  of  costs 
taied. 

^  I  hare  come  to  this  conclusion  wiUi  the  less  regret,  in  consequence  of  having 
■iinitely  examined  the  several  item  of  ihe  bills  which  are  objected  to  by  this  petition, 
then  are  eereral  which  require  much  mam  ex^aoaiaon  than  has  been  given  in  the 
Adavits ;  there  are  others  which  are  probably  unjustly  explained  of.  A  man  engaged 
■  such  speculations,  and  involved  in  such  cfifficultieB  as  tibe  Petitioner  was,  is  too  apt 
to  require  things  to  be  done  promptly  at  any  cost,  rather  than  suffer  tiie  delay  which 
B  necessary  for  a  due  observance  of  the  ordinary  rules  of  prudence  and  economy.  I 
HB  not  prepared  to  say  that  he  is  in  all  cases  to  be  relieved  from  expenses  not  strictly 
Mcessaiy,  which  his  own  urgency  has  occasioned.  But  independently  of  cases  of  that 
ttod,  I  think  that  there  are  m  these  bills  some  chaiges,  which,  from  their  nature  and 
haoont  and  noder  the  circumstances  stated  in  the  affidavits  the  Petitioner  would  have 
keen  entitied  to  have  investigated,  even  if  he  had  been  held  bound  by  the  settlement. 
I  think  t^t  it  must  be  i^erred  to  the  Taxing  Master  to  tax  all  the  bills  of  costs, 
to  take  an  account  of  what,  if  anytiiing,  is  due  to  or  from  the  Respondents  in 
jkpeot  thereof.  I  think,  however,  that  in  ta^g  the  aeeount)  tiie  Petitioner  ought  to 
idmit  that  the  Be>pond«it8  have  paid  him,  or  on  his  account,  the  sevwal  sums  in  cash 
vhich  are  stated  to  have  been  so  paid  in  the  account ;  and  that  t^e  Respondents  ought 
M  he  [468]  at  liberty  to  aplain,  or  state  in  detail,  any  of  the  items  in  the  bills  oi 

)OSta.(l) 


[462]   Sayier  V,  Wagstaff.   Nov.  12,  U,  1842. 

k  Dew  commission  granted,  and  j>ubIication  enlarged,  on  the  ground  of  misconduct  of 
one  of  the  oommisrionera  nominated  by  the  party  applying. 

i  solicitor  may  communicate  with  a  witness  before  his  examination,  and  take  down 
in  writing  what  he  can  depose  to,  but  to  prepare  ^e  depositions  of  a  witness  before- 
hand would  be  improper,  and  form  a  ground  for  suppressing  the  depositions. 

Aoommissioner  should  not  act  as  solicitor  on  behalf  of  a  party. 

A.  motion  was  made  on  bebalf  of  the  Defendant  Wagstaff,  that  the  depositions 
tdnn  on  behalf  of  the  Plaintiffs  under  a  commission  in  this  cause  might  be  suppressed, 
■d  that  a  new  commission  might  issue  for  the  examinaticm  of  witnesses ;  or  if  the 
i>I»«tions  already  taken  were  not  to  be  suppressed,  that  a  new  oommisaion  mig^t 
■ne. 

!  The  grounds  for  making  this  application  were,  tihat  the  Defendant  had  not  examined 
■I  witness  under  the  commission  in  consequence  of  the  misconduct  of  A.  B.,  the 

r eman  whom  the  Defendant  had  named  as  bis  commissioner.  It  appeared  that 
Plaintifb  and  Defendant  had  joined  in  a  commission  for  the  examination  of 
*itaW8sei^  which  was  i4>|XHnted  to  m  executed  on  tite  27th  (rf  Septembw.  One  of 
tte  oommissiotters  nominated  by  the  Defendant  Wagstaff,  was  A.  B.,  a  solicitor  oi 
Woieester. 

(1)  NOTK. — The  rule  as  to  taxation  after  payment  has  been  altered  by  the  6  &  7 
■Mt  e.  73 ;  and  see  /n  re  Ltei^  ante,  p.  410.,  and  2n  re  Ihttmes,  amie,  p.  42G. 
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After  A.  B.  had  been  appointed  commissioDer,  he  had  acted  aa  solidtor  for  the 
D^endant  Wa«;8ta£r  in  this  [4631  matter ;  he  had  seen  sereral  of  the  parties  pnmoaed 
to  be  examined  for  Wi^taff,  and  had  ascertained  from  them  the  nature  of  tiie  ewveat* 
which  they  would  be  able  to  eire.  He  had  also  seen  some  depoeitions  which  had  ben 
prepared  by  one  oi  the  other  Defendants,  and  others  which  had  been  prepared  by  the 
Plaintiffs'  solicitor  for  their  witnesses  to  swear  to,  and  he  was  desirous  oi  having  tht 
intended  depositions  of  WagstalTs  witnesses  drawn  out  to  shew  them  to  the  ac^otar 
on  the  other  side.  After  obtaining  this  information  and  seeing  the  depontaoas 
prepared  by  the  other  side,  he  recommended  Wagstaff  to  refer  the  cause,  being  afraid 
that  he  had  a  bad  case.  This  impression  was  stated  in  a  letter  to  Wa^itafTa  ixndaa 
solicitor,  who,  in  reply,  ezpreased  a  fear  that  some  of  tile  opposite  paitiea  had  inlw 
dated  and  tampered  with  him. 

An  angry  correspondence  then  took  place,  and  in  the  result,  Wa^taff,  who 
no  longer  to  have  regarded  A.  B.  as  his  partizan,  gave  him  notice  not  to  act 
commissioner. 

The  Plaintiffs  proceeded  to  examine  their  witnesses  before  the  two  remain^f 
commissioners,  bat  neglected,  as  it  was  alleged,  to  give  the  names  of  their  witoeM 
to  A.  B.  or  Wagstaff.  Wagstaff,  inaisfeinff  on  the  irregolarity  of  the  proceeding  sr* 
relying  on  the  alleged  misconduct  of  his  commissioner,  rorained  from  examir^ 
his  witnesses,  and  now  moved,  in  the  terms  stated,  to  sapfows  the  depoaifeicMia, 
for  a  new  commission. 

Mr.  Kindersley  and  Mr.  Moore,  in  support  of  the  motion ;  Mr.  G.  Turner,  te 
A  B. ;  and  Mr.  Pemberton  and  Mr.  Parry,  for  the  Plaintiffs. 

[464]  Mr.  Kindersley,  in  reply. 

The  Master  of  the  Bolls  pjord  Langdale].  I  regret  the  circumstances  whieh 
have  given  rise  to  this  application.  After  being  appointed  a  commisaioner,  A  R 
was  totally  unjustified  in  acting  as  soliintor  for  a  party  who  had  to  examine  witoesasi 
under  the  commission.  (Wy.  Pr,  Beg.  121 ;  Selvn^'s  ease^  2  Dick.  563 ;  Cecke  t.  WOm, 
4  Mad.  380.)  It  seems,  however,  that  he  not  only  assumed  to  act  as  a  oommisaoMiv 
by  signing  summonses  for  witnesses  to  attend,  but  also  took  upon  himself  to  aet  st 
solicitor  for  the  Defendant  Wagstaff,  advising  him,  proceeding  to  make  inquiries^ 
communicating  with  hia  solicits  in  London,  giving  advice  as  to  the  framing  of  tha 
interrogatories  and  taking  steps  to  know  the  evidence  to  be  ^ven  for  the  PuiDtift; 
these  are  facts  admitted  by  himself,  and  are  proved  by  his  bill  of  costs.  In  all  this 
hia  conduct  was  erroneous ;  having  regard  to  his  character  of  commissioner,  he  ob^ 
not  to  have  so  proceeded. 

But  it  is  said,  that  however  indiscreet  it  might  have  been  to  act  thus,  the  Defesidsot 
has  no  ri^t  to  complain,  because  he  acquiesced  in  its  being  done ;  and  it  ia  said  that 
even  the  Defendants  town  solicitor  was  willing  to  take  advantage  of  the  advice  girai 
and  of  this  conduct  of  A  B.  I  am  of  opinion  that  both  Wagstaff  and  his  liWidai 
solicitor  were  aware  that  A  B.  was  acting  as  solicitor,  and  that  they  were  willmg  to 
have  the  benefit  of  his  services  as  such ;  but  it  does  not  follow  that  because  tbi 
Defendant  has  acquiesced  in  an  error,  he  cannot  be  allowed  to  complain  of  thatwhiA 
not  only  affecfcs  him  personidly,  but  also  seriously  affects  the  due  administoi^ca  of 
justice. 

[466]  What  subsequently  happened  seems  to  explain  the  differences  which  took 
place.  The  impression  made  on  the  mind  of  A  B.  in  the  course  of  his  enquirieB,  vit 
not  BO  favourable  to  the  interests  of  Wagstaff  aa  Wagstaff  had  hoped,  and  probslilf 
as  had  been  expected  by  his  solicitor.  Hia  solicitor  however  expre^ed  no  intugoatioa 
at  A.  B.'b  interfering  as  solicitor,  but  merely  complaints  and  apprehenaioiu  thst  b* 
had  suffered  himself  to  be  intimidated.  Wc^pstaffand  his  solicitor  appear  at  thattal 
to  have  lost  their  confidence  in  A.  B.'b  zeal  in  their  fovour ;  tiiey  had  expected  fniB 
him  something  more  than  his  duty  as  commissioner,  namely,  his  aervioea  as  soliciMr, 
and  they  thought  his  zeal  had  been  damped. 

The  result  was,  that  Wagstaff  gave  notice  to  A  B.  not  to  act  aa  coxamiaaootf. 
The  commission  had  been  seued,  and  authority  had  been  given  by  this  Court  to  4* 
commissioners,  yet  this  Defendant  tiiought  he  was  at  liberty  to  countermand  tW 
authority,  as  if  the  commissioners  were  his  agents.  I  am  surprised  tiiat  saA  * 
notion  uionid  be  entertained.   A  B.  had  a  duty  committed  to  nim  by  the  Cosii 
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ad  I  have  no  doubt  that  if  he  had  not  been  engaged  as  solicitor  in  this  transaction 
u  wonld  Qtterly  hare  disregarded  the  notice  and  have  performed  his  duties  as 
ommissioner.  But  he  could  not  do  this  with  proprietj,  for  tiie  Plaintiffs  had  a 
ight  to  complain  oF  his  having  deviated  from  hia  duty  as  commissioner,  by  acting  as 
ke  solicitor  of  the  Defendant  ILul  he  not  acted  wrong  previous  to  the  notice,  be 
loold  not  have  been  justified  in  declining  to  act  as  a  commissioner ;  but  considering 
he  circumstances  and  the  position  in  wnioh  be  had  placed  himself,  I  think  he  was 
i^t  in  abstaining  from  acting. 

There  remained  two  commissioners  who  were  perfectly  competent  to  proceed  on 
he  commission ;  but  that  [466]  did  not  suit  the  purpose  of  Wagstaff.  He  had  at 
his  time  lost  his  confidence  in  the  zeat  of  A.  B.,  who  ought  not  to  have  entertained  an^^ 
avoar  towards  either  party.  He  seems  to  have  said,  "  I  will  not  interfere  with  this 
utter  at  alL  I  am  dissatisfied  with  the  conduct  of  A.  B. ; "  and  A.  B.  instead  of 
tttending  there  as  a  person  who  desired  the  ccHnmission  to  proceed,  seems  to  have 
MD  wandering  about  the  Bar,  the  House,  and  in  the  streets,  and  to  have  done  any- 
atber  than  attend  to  the  commission.  / 

The  Plainti^  on  the  other  hand,  seem  to  have  been  perfectly  regular,  and  to 
mn  done  all  that  could  be  required.  But  it  is  said  that  they  did  not  give  the  names 
i  the  witnesses  to  A.  B.  or  to  Wagstaff's  solicitor.  Why  sbonld  they  have  given 
hem-to  a  person,  who  said  he  would  not  interfere  1  It  does  not  appear  to  me  that 
he  PUuntiffs  were  in  any  war  in  fault,  and  whatever  comes  of  this  case,  they  must 
n  indemnified  as  to  costs.  Mr.  Kindersley  said  he  could  not  ask  to  suppress  the 
kpositions,  but  that  there  might  be  gronnds  for  depriving  the  Plaintiffs  of  the  costs, 
Mcause  they  had  not  done  what  they  ought,  namely,  given  the  names  of  witnesses ; 
m  opinion  is  that  both  A.  B.  and  Wagstoff  so  conducted  themselves  as  to  release  the 
nuDtifih  from  the  performance  of  that  duty. 

As  to  a  new  oommission,  the  question  is  of  some  importance.  One  of  the  witnesses 

the  Plaintiffs  was  F.,  and  it  was  stated  to  me  (though  I  have  not  sufficient 
iridence  to  prove  the  fact),  that  his  depositions  had  been  prepared  by  C.  D.,  a 
DobiMknt ;  and  it  has  been  assumed  in  tne  course  of  this  discussion,  tliiat  this  was 
k  proper  thing  to  do.  I  cannot  consider  it  to  be  a  right  thing,  for  any  solicitor  to 
prepare  depositions  for  a  witness  before  examination.  He  ought  to  be  examined 
upon  the  interrogatories  by  the  Examiner ;  and  if  he  [4671  goes  before  him  with  the 
^wsitions  ready  prepared,  it  is  a  reason  for  suppressing  them.  (Shaw  v.  Lmdsetf,  15 
380;  Attorney-General  v.  NeihercUe,  10  Sim.  311.)  It  is  right  for  a  solicitor  to 
Gommunicate  with  a  witness  to  know  what  he  can  depose.  {KeUy  v.  Frenth,  2  LI.  &  Go. 
166.)  That  is  a  thing  necessary  to  be  done  before  the  interro^tories  can  be  prepared ; 
hkI  I  do  not  mean  to  say  that  it  is  at  all  improper  for  a  solicitor  to  take  down  from 
I  witness  what  he  can  depose  to ;  or  that  it  is  improper  for  both  parties  to  see  a 
vitoess,  to  inquire  what  ne  can  depose  to.  But  what  was  done  here?  A  witness 
had  beoi  examined  and  commnnicatod  with  on  behalf  of  the  Plaintiffs,  not  as  to  what 
hs  oould  eay  on  tiie  whole  question,  but  as  to  what  had  been  prepared  kit  him  to  say 
flD  behalf  of  the  Plaintiffs.  A.  B.  goes  to  the  solicitor  of  the  Plaintiflb,  who  shews 
drafts  of  depositions  ready  for  the  witnesses  to  depose  to.  I  think  that  was  not 
s  right  thing  to  do.  It  was  very  proper  for  the  solicitor  of  Wagstaff,  knowing  that 
tbe  witnesses  were  acquainted  with  the  facte  which  were  in  controversy  between  the 
futies,  to  ascertain  what  they  could  say,  in  order  that  t^ey  might  be  properly 
•omiDed ;  but  it  was  not  proper  to  go  and  ascertain  what  had  been  prepared  for 
Ann  to  say  on  behalf  of  another  party. 

The  consequence  of  all  this  is,  that  I  cannot  hold  the  Defendant  or  A.  B.  free 
from  acting  with  impropriety  in  a  matter  seriously  affecting  the  administration  of 
jMace.  I  am  of  opmion  that  the  Plainti£b  are  exempt  from  misconduct  in  this 
■stter;  bat  the  Defendant  Wagstaff,  who  has  really  evidence  to  produce,  has  not 
mmined  his  witnesses.  I  understand  that  the  time  when  publication  ought  to  pass, 
Iw  mived  tcnlay.  If  that  had  not  been  so,  the  forms  and  practioe  of  the  Court 
|46n  wouki  have  enabled  Wagstaff  to  examine  his  witnesses  before  the  Examiner  in 
umdon.  He  now  desires  a  commission.  I  doubt  whether  he  is  entitled  to  that,  on 
MGoDot  of  his  own  neglect  and  conduct  yet,  if  his  witnesses  are  not  examined,  the 
inbalnlity  is,  that  there  will  be  a  decree  against  him,  and  that,  alt^oog^  the  facts 
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which  his  witnesses  might  depose  to  might  [n?oduce  a  different  reculu  Tbii  ii 
event  which  I  cannot  contempUU»  without  uneasiness ;  but»  at  all  eveoti^  if  a 
commission  issues,  the  Plaintiffs  must  be  exonerated  from  any  costs. 

A.  B.  and  Wagstaff  are  both  in  fault  as  regards, the  Plaintiffs,  and  the  fault 
be  imputed  to  the  Defendant  in  the  first  instance,  because  he  selected  A.  I 
CcHnmisnoner.    I  think,  therefore,  that  the  Defendant  Wagstaff  is  the  pereon 
must  be  answerable  to  the  Plaintiffs ;  and  A .  £.  having  acted  improperly, 
have  no  costs  of  the  refusal  of  the  application  against  him. 

His  Lordship  ultimately  ordered  that  puUio^on  should  be  enluged  for 
weeks,  and  tiiat  the  Defendant  John  Wagstaff  slundd  be  at  liberty  to  taSa  oat  ai 
oonunission,  paying  to  the  Plaintiffs  their  costs  of       a|^ioation,  aod  audi  oosttj 
they  should  be  put  to  by  the  new  commission. 

[469]  Aluem  n  M<Fheb80n.  Nov.  2,  5, 12, 1841. 

[S.  C.  11  L.  J.  Ch.  59 ;  12  L.  J.  Ch.  97  ;  1  Ph.  133 ;  41  R  R  582 ;  1  H.  L.  C.  II 
9  E.  E.  727  (witk  note);  11  Jur.  786.  On  question  as  to  juriadietioi^ 
Melhuuh  V.  MOtM,  1876.  3  Ch.  D.  30.] 

Whetlier,  where  A.,  a  residuary  legatee  by  artful  and  fraudulmt  murepreNot 
to  tfae.testator  of  the  ohuacter  of  E,  induces  the  testator  to  revoke  a  j 
to  R,  the  benefit  of  which  revocation  remits  to  A.,  this  Court  has  ji 
affix  a  trust  on  A.  in  favour  of  B.,  to  the  extent  of  the  fruit  of  the  fraud 
by  A.,  or  whether  the  matter  belongs  exclusively  to  the  Ecclesiastical  Court  j 
secondly,  whether  such  trust  can  be  declared  after  a  sentence  of  the  Eocle 
Court,  in  which  the  question  of  undue  influence  was  in  issue,  qtuere.  Held, 
afiirmative  by  the  Master  of  the  Rolls,  and  in  the  negative  by  die  Lord 
The  parties  toereupon  appealed  to  the  House  of  Lorcu. 

This  case  came  before  the  Court  upon  demurrer  to  the  whole  bill 

According  to  the  statements  of  the  bill,  the  testator  had  amassed  a  large 
amouDtin^^  to  £80,000.   His  family  consisted  of  his  wife  Hannah  Allen, 
Allen,  an  ill^timate  son,  Snsumah  Evans,  a  legitimate  daughter,  the  Plaintiff  i 
Allen  and  his  brother  and  sister,  who  were  the  children  of  a  deceased  nephew  > 
testator  resident  in  Somersetshire,  and  other  more  distant  relativea. 

The  testator,  who,  it  was  alleged,  was  interested  in,  and  had  a  great 
the  Plaintiff  and  his  family,  by  his  will,  dated  in  1831,  and  subsequent 
bequeathed  considerable  legacies  to  the  Plaintiff  and  his  brother  and  sister. 

In  the  beginning  of  March  1837  the  Plaintiff  visited  and  ingratiated  himself  | 
the  testator,  l>y  whom  he  was  treated  with  great  kindness  and  preference : 
on  that  occanon  informed  the  Plaintiff  and  his  brother  "  that  he  had 
provided  for  tiiem  by  his  will" 

Shortly  afterwards  the  testator  made  a  sixth  codicil,  dated  the  23d  of  May 
whereVr  he  bequeathed  one-fourth  of  the  residue  to  ^e  Plaint. 

[470]  The  children  of  the  testator  being  informed  of  this  codicil  by  the 
clerk,  bMame  exceedingly  jealous  of,  and  conceived  a  great  dislike  for  the 
and  formed  a  determination,  if  possible,  to  procure  a  revocation  of  the  sixth 
or  at  least  a  great  diminution  of  the  bequest  to  the  Plaintiff  therein  contained. 

The  bill  stated,  that  the  testator  in  June  following  became  much  enfe 
his  health  began  to  decline ;  "  and  although  it  could  not  be  said  that  in  st 
was  of  unsound  mind,  from  that  time  to  the  day  of  his  death,  yet,  during  that  ] 
his  intollects  became  so  impaired,  that  he  was  totally  unfit  to  transact  any ' 
requiring  any  extraordinary  mental  exertion." 

The  bill  then  stated  that  "Susannah  Evans  (who  at  the  time  was  living 
testator,  and  was  a  very  shrewd  person,  and  of  quick  perception,  bat  of  a  ci 
designing  disposition)   acquired  great  influence  over  the  testator,  "and 
promoting  tAie  object  which  she  and  Williun  Allen  had  in  view,  ci  ohi 
whole,  or  as  much  as  possible,  of  the  property  of  the  testator  to  be  left  to  her;l 
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cing  a  secret  understanding  that  whatever  the  testator  should  give  to  her  should  be 
bared  with  William  Allen. 

In  May  1837  the  Plaintiff's  brother  was  about  to  marry  a  woman  of  bad  character ; 
ad  the  testator  received  information  of  the  circumstance  through  an  anonymous 
itter.  On  the  supposition  that  the  Plaintiff'  was  the  author  of  the  anonymous  letter, 
be  Plaintiff's  brother  wrote  to  the  testator  several  letters  containing  statements  to 
be  FlaintiflTs  prejudice ;  but  the  state  of  [471]  his  mind  prevented  faia  investigating 
be  truth  of  these  matters. 

That  Snauinab  Evans,  seeing  the  effect  of  tiieae  letters,  and  with  a  view  to  get  the 
■fooataon  of  the  bequest  to  the  Plaintiff,  su^^ted  that  the  Defendant  William  Allen 
boold  be  sent  to  the  ooantry  to  inquire  as  to  the  disputes  between  the  Plaintiff  and 
■i  hrother,  and  their  characters. 

The  bill  farther  alleged  that  the  Defendant  William  Allen  went  into  Somersetshire, 
i«rely  to  deceive  the  testator,  and  that  he  did  not  make  any  ini|uiries  concerning 
be  character  of  the  Plaintiff,  or  at  least  he  did  not  make  any  such  inquiries  with  the 
m&Jde  object  and  intention  of  ascertaining  the  truth  on  that  point. 

That  on  the  30th  of  September  1837  the  Defendant  William  Allen  made  his 
^rt,  which,  after  stating  the  want  of  success  of  the  Plaintiff  in  his  business  of  a 
Qtcher,  which  was  attributed  to  a  want  of  judgment  and  gross  neglect,  proceeded  as 
)]low8 :— "  In  addition  Mr.  Bartlett  states  (and  he  did  so  with  regret),  that  his  (the 
luDtiff's)  halnts  are  of  the  lowest  and  worst  kind,  that  he  drives  a  horse  eaten  up 
nth  the  manga  and  fistula,  which  is  enough  to  deter  people  buying  meat  from  his 
irt,  if  it  were  of  the  best  kind ;  he  also  states  him  to  be  the  greatest  blacl^fuard  in 
he  village,  and  a  nuisance  to  the  place,  is  constantly  quarrelling  with  his  wife,  who, 
•  allwes,  has  another  husband  in  London.  His  sister  states  that  there  is  no  believing 
wonihe  utters,  &c. ;  he  has  received  £.60  from  his  brother,  who  has  not  yet  turned 
be  proceeds  (which  are  to  be  divided)  into  cash ;  but,  from  his  bullying  and  threaten 

to  put  the  lawyers  upon  his  back,  he  procured  £50  and  paid  him,  and  gave  a  note  of 
and,  payable  on  demand  for  [4^^  the  other  £50 ;  this  money  he  is  now  living  upon, 
f  it  is  mtended  to  do  anything  for  him,  I  would  recommend  that  it  be  a  wewly 
flowance  of  about  10s.  to  be  paid  him  during  good  conduct :  he  may  thus  be  rendered 
tbderably  respectable  member  of  society." 

The  bill  alleged  that  the  report  was  read  to  the  testator,  who  did  not  appear  to 
boroughly  understand  t^e  contents,  and  requested  it  to  be  read  i^;ain,  wMch  was  not 
kne ;  but  William  Allen,  without  any  eiqiress  direction  from  the  testator,  took  tiie 
sport  to  a  sc^'oitor,  who,  from  ^e  suggestions  contained  therein  and  from  verbal 
Bitnictions  js^ven  him  by  William  Allen,  prepared  a  ninth  codicil  to  the  Mdll  of  the 
Mtator,  which  was  executed  the  same  evening  without  any  draft  having  been 
jrevioosly  submitted  to  him  for  perusal. 

By  this  ninth  codicil,  dated  the  3d  of  October  1837,  all  the  bequests  to  the 
Plaintiff  and  his  brother  and  sister  were  revoked,  and  the  testator  directed  his 
Ii6cut(n«  to  invest  £800  3  per  cent.  Bank  annuities  in  the  names  of  William  Allen, 
KathsDiel  Bartlett,  and  Susannah  Evans  in  trust  to  pay  the  dividends  to  the  Plaintiff 
Iv  weekly  instalments  during  his  life,  or  until  he  should  attempt  to  sell  or  incumber 
m  same.   The  testator  gave  other  legacies  by  his  ninth  codicil. 

The  hill  alle^  that  the  affeotaon  and  r^ard  entertained  by  the  testator  for  the 
Hnnti^  and  which  induced  him  to  execute  in  his  favour  the  said  sixth  codicil, 
nmuaed  unabated  tilt  he  heard  the  report;  and  that  that  alone  was  the  means,  by 
vluoh  tiie  unwilling  assent  of  the  testator  was  obtained  to  the  preparation  aiu 
■ncation  of  the  ninth  codicil ;  and  that  had  it  not  been  for  the  report,  the  testator 
woold  have  left  the  said  bequests  in  favour  of  the  Plaintiff  unrevoked. 

[473]  "That  the  said  pretended  report  was  wholly  without  foundation  or  truth, 
nd  everything  contained  in  it  respecting  the  Plaintiff  was  false,  and  a  complete 
Umcation  by  William  Allen,  by  whom  the  same  was  concocted,  with  the  assistance, 
at  least  with  the  knowledge,  of  Susannah  Evans,  for  the  express  puipose  of 
PKcorin^  the  revocation  by  the  testator  of  the  benefits  ^vided  for  the  Plaintiff 
by  his  said  will  and  codicils,  and  particularly  the  sixth  codicil,  and  in  furtherance  of  a 
■dieme  formed  and  projected  by  William  Allen  and  Susannah  Evans,  or  by  William 
Attm,  wiUi  the  knowledge  of  Susannah  Evans,  for  that  purpose,  before  William 
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Allen  even  set  oat  for  Somersetshire,  and  which  scheme  sueceeded  so  £»  u  to  «k 

the  execution  of  the  codicil  of  the  3d  of  October,  which  was  so  executed  by  tin 
testator  with  great  reluctance,  and  solely  on  account  of  his  having  placed  in 
confidence  in  the  truth  of  the  statements  contained  in  the  pretended  report" 
the  testator,  a  few  days  afterwards,  took  to  his  bed,  became  totally  imbecile^ 
remained  so  to  his  death  on  the  28th  of  November  1837. 

The  bill  alleged  that  the  will  and  all  tJie  codicils  had  been  proved  itt 
Prerogative  Court,  after  an  attempt  by  the  Plaintiff  "to  prevent  such  probate  1 
granted  ae  to  the  ninth  codicil,  on  the  grounds  that  the  testator  was  of  nnaouDd 
at  iAie  time  of  its  execution,  and  that  undue  influence  was  exercised  over  the  nd 
t^e  testator  by  William  Allen  in  procuring  sudi  exeouti<Hi ;  but  Uiat  in  thi 
which  arose  in  the  Frer(>Kative  Court,  touching  l^e  validity  of  die  said  ninth  a 
the  Plaintiff  was  confined,  by  the  Conrt^  to  groonds  of  objecticm  which  affects 
said  codicU  as  an  entire  instruments  and  was  not  permitted  to  go  into  ease  h 
before  stated,  or  into  any  other  case  solely  relating  to  the  parts  of  fiuch  codicil  1 
affected  only  the  Plaintiff. 

[474]  M'Pherson,  Tomkio,  and  W.  Allen,  the  executors,  proved  the  will. ' 

The  bill,  which  was  filed  against  William  Allen  and  the  two  other  executce 
Susannah  Evans  and  her  husband,  prayed  a  declaration  that  the  Plaintiff  was  ea 
to  the  legacies  given  to  the  Plaintiff  by  the  will  and  the  first  eight  codicils,  not 
standing  the  revocation  in  the  ninth ;  and  that  the  Ddendants  were  trustees  fi 
Plaintiff,  and  for  the  necessary  accounts. 

To  this  bill  the  three  executors  filed  a  demurrer  for  wuit  of  equity,  and  for 
of  parties,  which  now  came  on  for  argument. 

Mr.  Kindersley,  Mr.  J.  Russell,  and  Mr.  Qiffard,  in  support  of  the  demncrer. 
object  of  this  bill  is,  in  fact,  to  have  the  ninth  codicil  set  aside  for  fraud  and  is 
tion.    This  Court  has  no  jurisdiction  in  such  a  case.    However  doubtful  the 
may  be  upon  the  earlier  authorities,  it  is  now  clearly  settled  by  the  more  i 
decisions,  that  this  Court  has  no  jurisdiction  to  set  aside  a  will  of  personal  estata 
Kerricii  v.  Bransby  (4  Bro.  P.  C.  437),  it  was  held  by  the  House  of  Lords  upon  ^ 
reversing  the  decree  of  Lord  Macclesfield  in  the  Court  below,  that  a  will  osu 
set  aside  in  equity  for  fraud  or  imposition ;  because  if  it  is  of  personal  estate,  it  n 
set  aside  in  the  Ecclesiastical  Court,  and  if  of  real  estate  it  may  be  set  aside  atl 
the  issue  devisavit  vel  non.    The  principle  was  followed  in  the  recent  case  of  i 
T.  Some  (9  Sim.  639;  and  see  the  cases  in  8  Bac  Abr.  529).   The  jurist 
exclusively  belongs  to  the  Ecdesiastic^  Courts  which  has  power  to  inti 
in  cases  wnere  [4*^1  fraud  or  imposition  has  been  ^ctised  upon  the  testator. 
3  Swin.  885,  1th  ed. ;  StephetUon  v.  Gardmer,  2  P.  Wms.  286.)   The  bill  statei 
the  Plaintiff  attempted  to  prevent  probate  of  the  ninth  codicil  bein^  gnmtt 
the  ground  of  the  testator's  unsoundness  of  miud,  "and  that  undue  inmiaief 
exercised  over  the  mind  of  the  testator  by  William  Allen  in  procuring  its  execd 
The  Ecclesiastical  Court  by  ite  sentence  has  decided  the  point.    The  proper  fl 
to  question  that  decision  is  to  appeal  to  the  Privy  Council,  for  this  Court  Ii 
jurisdiction  to  overrule  it,  and  nothing  more  inconvenient  could  exist  than  a  odi 
between  the  two  Courts,  and  between  the  two  Appellate  Courts  of  the  Hoa 
Lords  and  Privy  Council 

It  is  admitted,  that  at  the  date  of  the  codicil,  the  testator  had  no  intentii 
benefit  the  Plaintiff.   There  is  nothing  on  which  the  Court  can  prooeed  ie  del 
any  trust  in  favour  of  the  Plaintiff.  Any  interference  of  this  Court  must  be  foood 
mere  speculations  as  to  the  wishes  and  views  of  the  testator  at  t^e  time  of  bis  A 

In  the  cases  of  Segrave  v.  Kirtpm  (1  Beat.  167)  and  Kennell  v.  Abbott  {i  Vea 
the  question  was  merely  one  of  construction,  depending  on  the  inteotioQ  9 
testator.  BuUdtp  v.  m/ord  (8  Bli.  Ill,  2  CI.  &  Fin.  102)  was  a  case  of  a  tn 
real  estate,  arising  out  of  a  species  of  fraud,  over  which  the  Courts  of  Isw  bi 
jurisdiction. 

Lastly,  Bartlett,  who  is  one  of  the  trustees  for  the  Plaintiff  of  the  £800  a> 
other  persons  interested  in  the  ninth  codicil,  are  necessary  parties  to  this  ■ 
which  the  accounts  must  be  taken. 

[476]  Mr.  Pemberton  and  Mr.  JoUiffe,  in  support  of  the  bill   The  bill  id  tUi 
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IsotMoteit  the  authority  or  decisioti  of  the  Eooletuwtioal  Court ;  it  admits  that 
i  Ecdeaiastioal  Court  Susannah  Etuis  is  entitled  to  the  benefit  of  t^e  testa- 
/  pipen ;  and,  proceeding  upon  the  foundation  of  the  validity  of  the  judgment 
Spiritual  Court,  it  insists  that  there  are  circumstances,  which,  in  the  contem* 
1 01 1  Goart  of  Equity,  would  make  the  legal  owners  trustees  for  the  Plaintiff. 
s;er  of  the  bill  is  framed  in  that  view  of  toe  case, 
totator,  according  to  the  allegations  of  this  bill,  intended  to  benefit  the 
]  aod  that  intention  continued  to  his  death ;  but  the  Defendants,  by  fraudulent 
ntatioQS,  induced  the  testator  to  revoke  the  previous  gifts  by  means  of  t^e 
The  question  is,  are  the  Defendants  to  bold  the  fruits  of  this  fraud,  or 
f,  to  the  extent  of  the  interest  which  they  gained  by  tiie  fraud,  to  be  declared 
I  for  the  Plaintiff.   If  this  were  a  ease  of  forgery  or  of  the  competraoy  of  the 
r,  the  Eodesiaatioal  Court  would  undoabtedfy  have  juriadiotion ;  but  the  coo- 
of  a  case  of  trust  or  fraud  peculiarly  belongs  to  this  Court.    The  case  here 
'  to  that  of  real  estate,  where  a  Court  of  law,  which  has  exclusive  jurisdiction, 
ermine  and  rightly  determine,  the  devolution  of  the  legal  estate ;  but  this 
can  attach  on  that  legal  estate  equities  arising  out  of  a  breach  of  trust 
,  and  either  declare  the  1«^bX  owners  to  be  tnistees,  or  direct  a  Ic^  reoon- 

are  authorities  distinctly  supporting  the  equities  raised  in  this  case.  In 
ir.iM  (1  Ves.  sen.  119,  283),  Ix)rd  Hardwicke  held  that  a  probate  obtained 
1  mi^t  [477]  be  relieved  against  in  this  Court,  and  he  decreed  the  Defendant 
Bt  to  a  revocation  of  the  probate. 
[ImmU  t.  Abbott  (4  Yes.  802),  a  legacy  was  given  by  a  woman  to  a  man  whom 
roneoosly  supposed  to  be  her  huafauid,  a.m  bequeathed  it  to  him  by  that 
tion,  and  it  appeared  that  the  motive  of  the  teetabrix's  bounty  was  the  assumed 
The  Court,  notwibhstanding  the  will  had  been  proved  in  the  Eccleeiastical 
\  declared  that  the  pretended  husband  was  not  entitled.    The  principle  of  this 
^1  much  discussed  m  a  recent  case  of  Giles  v.  Giles  (1  Keen,  689). 
(arriet  v.  Marriot  (I  Strange,  666),  the  Court  held,  that  after  probate,  it  had 
in  a  case  in  which  a  bequest  of  a  residue  had  been  obtained  by  fraudulent 
|aod  surprise.    It  is  there  said,  '*  Courts  of  Equity  may,  in  notorious  cases, 
l  a  legatee  that  has  obtained  a  legacy  by  fraud  to  be  a  trustee  for  another,  as 
*  iwer  of  a  will  should  insert  his  own  name  instead  of  the  name  of  a  legatee, 
•  he  would  be  a  trustee  for  the  real  l^tee." 
modern  eases  of  Segnwe  v.  JTmnm  (1  Beat.  157),  and  Bv33des  v.  Wilford  (8 
1, 2  CI.  &  Fin.  102),  are  strong  authorities  in  favour  of  the  PUdntiff.   In  the 
case  a  counsellor,  who  was  employed  to  nmke  a  will  of  a  testator,  allowed 
:  to  be  named  executor,  without  informing  the  testator  of  the  legal  consequence 
Qg  to  the  law  as  it  then  stood,  which  was  to  give  the  whole  residue  to  the 
beneficially.    The  will  was  duly  proved  in  the  Ecclesiastical  Court ;  but  the 
sllor  of  Ire-[478]-land,  on  the  ground  of  fraud  and  of  the  suppression, 
^  executor  to  stand  as  a  trustee  for  the  next  of  kin.    Sir  Anthony  Hart 
}\i  has  been  argued,  that  the  relief  prayed  in  this  bill,  if  granted,  would,  in 
t  aside  the  will ;  that  a  Court  of  Equity  is  not  the  proper  forum  for  such  a 
! ;  and  that  the  Plaintiffs  ought  to  be  left  to  the  Ecclesiastical  Court,  which  has 
juriadidaon.   That  the  Kocleaiastical  Court  has  exclusively  the  power  to 
[vhat  is  or  is  not  a  will  of  personalty  ouinot  be  ocmtrorerted.   Its  seal  to  a 
is  conclusive  in  every  Court  of  Justice ;  but  it  is  equally  clear,  that  to  this 
ngs  the  authority  to  give  construction  and  effect  to  the  will,  and  that  there 
eircumstanoes  attaching  personally  on  those  who  take  by  force  of  it,  which 
'  orise  this  Court  to  engraft  an  e<^uity  on  the  gift,  and  convert  them  into 
for  other  persons.    The  rule  of  equity,  by  which  an  executor  having  a  legacy 
a  trustee  for  the  next  of  kin,  is  founded  on  this  principle.    Other  impiica- 
rising  from  particular  expressions  in  the  will  which  convert  an  executor  into 
t  of  an  undisposed  residue,  are  the  same."   In  that  case,  as  in  the  present,  the 
been  prorea  in  the  Ecclesiastical  Court ;  yet  the  Court  of  Chancery  attached 
it7  npoD  the  property,  and  the  decisioD  was  afterwards  approved  of  by  the 
luLOTda. 
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In  BuXkUy  v.  Gilford,  a  testator  having  devised  his  estate  to  his  wife,  vsa  tAn 
by  his  attorney,  who  was  his  presumptive  heir,  to  levy  a  fine.  He  i^d  n  witha 
havine  been  informed  that  the  effeet  would  be  to  revoke  his  will,  and  he  died  vttka 
republishing  his  will.  There  was  no  doubt  that  the  will  was  wholly  revoked  at  k 
yet  the  House  of  Lords  and  the  Court  below  heldj  that  the  attorney,  baring  tulxA 
his  duty  of  informing  the  testator  (rf  the  Ic^  oraisequenoe  of  the  act,  oookl  not  [i 
take  the  estate  benefieiall^,  but  aa  a  trustee  only  for  tiie  widow. 

Laid  Bedeedale,  in  his  Treatise  (p.  257),  recognises  tius  jariidiction.  He  ■ 
"Where  the  fraud  practised  has  not  gone  to  ^e  whde  will,  bat  only  to  • 

E.rticular  clause,  or  if  fraud  has  been  practised  to  obtain  the  consent  of  die  nei 
n  to  the  probate,  the  Courts  of  Equity  have  laid  hold  of  these  circunutaoee 
declare  the  executor  a  trustee  for  the  next  of  kin." 

The  Master  of  the  Bolls.  I  will  read  the  papers  before  giving  jud^ent. 
The  question  on  the  demurrer  is  very  short,  but  one  of  very  great  impnli 
The  testator  had  intentions  of  bounty  towards  the  Plaintiff,  which  continued  tiU  i 
the  date  of  the  eighth  codicil.  If  nothing  further  had  passed,  the  law  would  pnn 
that  the  intention  of  bounty  continued  till  his  deaUi.  Bat  a  ninUi  oodidl 
executed,  and  it  expressly  revoked  the  bequests  previously  given ;  and  this  co 
has  received  the  sanction  of  the  Ecclesiastical  Court,  which  has  undoubted  juriidio 
to  decide  on  the  fadvm  of  testamentary  papers. 

There  was,  at  the  time  of  executing  the  ninth  codicil,  an  intention  to  revoke; 
the  Plaintiff  alleges,  that  it  was  obtained  by  fraud  practised  by  the  Defendant^ 
without  which  the  ninth  codicil  would  never  have  been  executed ;  and  if  it  hid 
the  presumption  of  law  would  have  been,  that  the  testator's  intention  of  boooM 
evidenced  by  the  previous  testamentary  papers,  con-{4803-tinaed  to  his  death,  f 
consult  the  authorities  and  give  my  decision  on  Friday  next 

Nw.  12.  The  Master  of  the  Bolia  [Lord  Langdale].  The  bill  pca^  fi 
declaration,  that  the  Pluntiff  is  entitled  to  several  bequests  given  to  him,  or  mta 
for  him,  by  the  testator  John  Allen,  by  his  will  and  the  first  eight  codidls  tba 
notwithstemding  the  revocation  of  these  bequests  1^  the  ninth  oodioO ;  and  tiul 
Defoidants,  tiie  executors,  or  the  Defendant  Susannah  Evans,  are  or  ia  toustsai 
trustee  for  the  ^intif^  to  the  extent  of  such  benefit ;  and  for  the  usual  acooDiiti 
The  testator,  John  Allen,  by  his  will,  gave  to  the  Plaintiff,  and  to  his  brotber 
sister,  a  legacy  of  £4000,  to  be  divided  equally  amongst  them ;  and  by  the  sains 
he  gave  the  residue  of  his  estate  to  his  executors,  to  be  held  on  the  same  traits 
sum  of  £20,000  3^  per  cent,  stock,  which  was,  in  effect,  given  to  trustees  for 
separate  use  of  his  daughter  Susannah  Evans  for  life,  with  power  for  her  to  dii 
thereof  by  her  will,  with  a  limitation  to  her  next  of  kin  in  default  of  appointmeo 
By  a  fourth  codicil,  the  testator  ^ve  to  the  Plaintiff  a  contingent  oenefitii 
sum  of  £2000 ;  and  by  the  sixth  codicil  he  gave  to  the  Plaintiff  one-fourth  ps 
the  clear  residue  of  bis  estate ;  but  by  a  nint£  oodidl  he  revoked  the  benefit  grri 
the  Plaintiff  and  some  other  ^rsons,  and  directed  tiiat  they  should  take  no  fn 
or  other  benefit  under  his  will  and  codicils,  except  as  followed ;  and,  after  g 
various  directions  with  respect  to  other  persons,  he  <UTeoted  his  exeeators  to  put 
in  the  names  of  William  Allen,  Nathaniel  Bartlett,  and  Susannah  Evans,  tiw  n 
£800  3  per  [481]  cent.  Bank  annuities,  and  pay  the  dividends  thereof,  by  < 
weekly  instalments,  to  the  Plaintiff  for  his  life,  or  until  he  should  attempt  to  se 
incumber  the  same,  in  either  of  which  events  the  £800  3  per  cent,  stock  was  to 
into  the  residue. 

Upon  a  contest  in  the  Ecclesiastical  Court,  in  which  the  PlaiDtiff  seems  to 
alleged  that  the  ninth  codicil  was  obtained  by  fraud  and  undue  influence,  probs 
the  will  and  codicils,  including  the  ninth,  has  been  granted  to  t^e  Defeot 
M'Pherson,  Tomkin,  and  William  Allen. 

The  Plaintiff,  still  alle^ng  that  the  ninth  oodidl  was  obtained  by  the  frsai 
misrepresentalion  of  William  Allen  acting  in  oononrrence  with  and  witii  Un  I 
ledg^  of  Susannah  Evans  the  redduaiy  legatee,  now  applies  hitnaelf  to  tiw 
diction  of  this  Court,  and  prays  to  be  relieved  here,  1^  deiuaraticn  ctf  trust,  in  a 
in  which  he  has  failed  to  obtain  relief  in  the  EooleaiaBtical  Court  di^ntii 
vi^ity  of  the  codicil. 
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To  dufl  bill  demurrers  have  been  put  in  by  the  executors,  and  by  Susannah 
MM,  and  in  support  of  the  demurrers,  it  is  argued,  that  to  give  the  relief  sought, 
iold  be  to  interfere  with  the  jurisdiction  of  the  Ecclesiastic^  Courts,  which  alone 
naothority  to  determine  upon  the  validity  of  testamentary  instruments  relating 
panKmal  estate.  The  counsel  for  the  bill  admit  the  jurisdiction  and  authority  (H 
•Seelesiasticd  Courts  in  their  fullest  extent,  and  that  the  Plaintiff  baa  no  right  to 
qnte  the  legal  validity  of  the  probate  or  of  the  ninth  oodioiL  The  gifts 
queaUied  to  the  Plaintiff  by  the  will  and  preceding  codicils  are  admitted  to  be 
bUIv  revoked,  but  it  is  said  that  the  effect  of  that  revocation  is,  to  confer  a  great 
B]  increase  of  benefit  to  the  residuary  le^tee,  and  that  as  that  revocation  was, 
bill  alleges,  procured  by  her  fraud,  this  Court  has  jurisdiction  to  deprive  her 

the  benefit  of  it,  and  to  declare  her  to  be  a  trustee  of  that  to  which  the  law 
titles  her,  for  the  benefit  of  the  person  to  whose  prejudice  the  fraud  was  practised. 

The  case  appears  to  me  to  be  attended  with  considerable  difiioulty ;  but  the  Court 
jisheady  exercised  jurisdiction  in  cases  so  analogous,  that  the  Plaintiff  cannot  be 
irived  of  the  benefit  of  it  without  great  consideration. 

"There  may  be,"  as  was  said  by  Sir  Anthony  Hart  in  Segrave  v.  Kirmm  (1  Beat 
'7X  "cireomahuioee  attaching  personally  on  those  who  take  by  force  of  a  will, 
Ueh  will  authorise  the  Court  to  engnut  an  equity  on  the  gift^  and  convert  the 
aee  into  a  trustee  for  other  persons." 

Thus  in  Maniot  v.  Marrud  (1  Strange,  666),  it  was  held,  that,  notwithstanding 
•bate,  a  Court  of  £quity  had  authority  to  inquire  whether  a  gift  of  the  residue 
m  obtained  by  fraud,  and  issues  were  directed  to  try  the  matter  of  fraud  and 
rftfise  inflisted  on  by  the  Plaintiffs,  and  certain  cases  were  mentioned,  in  which  the 
■rt  would  declare  a  trust  in  the  will,  though  it  were  not  contained  in  the  will  itself. 

in  KaineU  v.  Abbot  (4  Tes.  807),  Lord  AJvanley  stated  that  wherever  a  legacy  is 
no  to  a  person  under  a  particular  character  which  he  has  falsely  assumed,  and 
alone  can  be  supposed  the  motive  of  the  bounty,  the  [483]  law  will  not  permit 

■  to  avail  himself  ot  it,  and  therefore  he  cannot  demand  his  legacy. 

Segrme  t.  Kirwan  (I  Beat.  157)  was  a  case,  in  which  the  executor,  who,  under  t^e 
obete,  would  have  been  entitled  to  the  residue,  was  held  not  to  be  so  entitled, 
Duie  he  did  not  inform  the  testator  that  the  effect  of  appointing  him  executor  was 
give  bim  a  title  to  the  residue,  it  being  clearly  his  duty  to  give  such  information. 

Suliiet/  V.  ffU/ord  (2  CI.  &  Fin.  102)  was  a  case  in  which  an  heir  at  law  was  not 
rmitted  to  take  an  estate  by  descent,  to  the  disappointment  of  a  will  revoked  by  a 
0,  because  he  did  not  inform  the  testator,  as  it  was  his  duty  to  do,  that  the  effect 

the  fine  was  to  revoke  the  will. 

The  cases  of  Mariot  v.  Marioty  Kenndl  v.  Abbott,  and  the  cases  in  which  the  legatee 

•  made  promises,  which  he  has  afterwards  refused  to  perform  (Podmore  v.  Gunning^ 
tim.  644 ;  Denys  v.  LowJct  3  Myl.  &  Ot.  SOS),  shew,  that  in  the  consideration  of 
ii  Court,  the  simple  fact  of.  the  testator  appearing  by  the  probate  to  have  given  a 
tticular  l^acy  or  a  residue  to  a  person  in  his  will  named,  is  not,  of  itself,  a  reason 

this  Court  should  permit  die  legatee  to  take  the  benefit  of  the  gift,  if  he  appears 
have  obtained  it  by  fraud.  If  fraud  be  established,  this  Court  has  authority  to 
^ve  the  fraudulent  party  of  the  benefit,  and,  by  declaration,  to  give  that  benefit 
Aose  to  whom  it  would  have  belonged  if  the  fraud  had  not  been  committed. 
The  present  case  is  not  precisely  like  any  former  one.  The  Defendant  Susannah 
ms  takes  her  interest  [484]  subject  to  the  payment  of  pecuniary  legacies.  The 
lanption  of  any  legacy  wae  productive  of  benefit  to  her.  By  the  sixth  codicil,  a 
■tb  part  of  the  residue  is  given  to  the  Plaintiff,  and  all  prior  gifts  to  the  Plaintiff 
iBg  revoked  by  the  ninth  codicil,  they  fell  into  the  residue  for  her  benefit ;  and  if 

•  revocation  were,  as  alleged,  procured  by  her  fraud,  it  seems  difficult  to  distinguish 
M  eau^  in  principle,  from  those  which  have  before  occurred,  or  to  understuid  why 

■  jmisdie^D,  which  is  exercised  in  case  of  direct  ^ts,  should  not  be  applied  in  a 
n  where  the  effect  of  the  fraud  is  to  increase  the  gift  made  by  a  prior  instrument, 

'  vhy,  if  the  case  alleged  be  true,  Mrs.  Evans  should,  in  this  Court,  be  permitted 
I  enjoy  the  fruit  of  the  imposition  practised  upon  the  testator  and  upon  the  Plaintiff. 
The  allegations  in  this  bill  are  diffuse,  and  in  some  instances  ambiguous ;  but^  on 

•  wh(de,  it  appears  to  me,  after  reading  it  through,  that  thne  is  sufficient  allegation 
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against  Mrs.  ETans,  as  a  par^  to  the  fraud,  alleged  to  hare  been  psotued ;  tad 
however  doubtful  it  may  he,  whether  the  Plaintiff  will  ever  be  aUe  to  estaUidi  ^ 
claim  he  sets  up^  I  cannot  say  that  upon  tiiis  record  he  may  not  be  entitiad  to  nB4 

I  do  not  think  tAiat  the  demarrer  for  want  of  parties  can  be  sustained.  B^' 
if  here,  beins  a  mere  trustee  for  the  Plaintiff,  has  no  interest  and  no  dnj^ 
that  which  the  Plaintiff  is  fully  competent  to  sustain,  and  the  other  persons  t 
in  the  ninth  codicil  are  not  interested  in  the  relief  which  the  Plaintiff  jn^ya, 
does  not  relate  to  the  whole  codicil,  but  only  to  so  much  of  it  as,  by  the  re 
gives  a  benefit  to  the  residuary  legatee  to  the  prejudice  of  the  Pkuntaff. 

[485]  The  demurrers  must  be  overruled.  (This  decision  was  reversed  hj 
Lyndfaurrt  C.  on  appeal,  see  1  Phillips,  133,  but  an  appeal  from  that  deenim  ii 
pending  in  the  House  of  Lords;  1  H.  L.  C.  191 ;  9  £.  K.  727.) 

A  motion  was  also  made  in  this  cause,  on  the  2d  of  November,  to  disduigii 
cmier  which  the  Plaintiff  had  obtained  to  sue  nt  ftmnd  pattern,  on  the  gcoaa^i 
in  any  view  of  the  case  the  Plaintiff  was  entitled  for  life  to  the  divufenda  oo  I 
£800  consols  bequeathed  thereby,  which  hod  been  invested,  and  on  whidi  £60' 
due  to  the  Plaintiff ;  and  that,  oonsequenUy,  this  Plaintiff  was  not  in  the  at 
to  sue  in  fomtd  pauperis. 

Mr.  James  Russell,  in  support  of  the  motion.    The  Plaintiff  is  either  entit 
the  interest  on  £800  consols,  or  to  one-fourth  of  the  residue  and  other  le 
greater  value.   He  cannot,  therefore,  be  permitted  to  sue  as  a  paup». 
Spmeer  v.  Bryant  (11  Ves.  49). 

Mr.  Pemberton,  contrL  The  Plaintiff  has  made  the  usual  affidavit,  that  he  ill 
worth  more  thau  £5,  excepting  his  wearing  apparel  and  the  subject-matter  (i  \ 
suit.  He  claims  in  opposition  to  the  ninth  codicil,  and  therefore  cannot  be  eotiti 
to  the  benefits  under  it,  and  he  is  in  possession  of  neither  bequest.  His  ri^t  iit 
subject  of  dispute  in  the  present  suit. 

The  motion  stood  over  until  the  demurrers  had  been  disposed  oi. 

Nw.  12.  The  Masteb  of  the  Bolls  now  refused  tiie  motion  without  eoati. 

[486]   ACLAND  V.  Bbadzhce.   Dee.  fi,  1842 ;  FA.  25,  1843. 

A  decree  was  made  in  1830  against  executors,  charnng  them  personally;  in  If 
they  obtained  leave  to  rehear  the  cause.    The  Plaintiff  in  1842 
petition  for  leave  to  file  a  supplemental  bill,  putting  in  issue  new  facte  to  io| 
the  personal  decree  against  the  executors.    The  Court  refused  the  api^icadoo 
costs,  on  the  ground  that  the  facte  appeared  to  be  either  without  pnxtf  or  to  j 
immaterial,  or  else  to  have  been  so  long  known  to  the  Plaintiff  as  to  pedode  \ 
making  them  the  foundation  of  the  extraordinary  relief  prayed.' 

This  was  a  petition  presented  by  the  Plaintiff,  after  decree,  for  liberty  to 
supplemental  biU. 

The  original  bill  was  filed  in  the  Exchequer,  in  May  1824,  a^iinst  W3 
Braddick,  a  surviving  trustee,  and  against  Edward  Lutley  and  Qeorge  Braddick,  < 
were  made  parties  in  their  representative  character  of  executors  of  Robert  Blacks 

The  decree  made  in  1830  charged  the  executors  personally,  as  if  they  htdl 

f ereonally  interested,  and  had  personally  acted  in  the  several  matters  oomplsiiii 
n  1838  the  executors,  alleging  that  they  ought  simply  to  have  been  charged  Al 
testatms,  obtained  leave  to  rehear  the  cause. 

The  Plaintiff  now  presented  a  petition  to  be  allowed  to  file  a  BUppleaDOBldj 
(see  Hodaon  v.  BaU^  1  Phillips,  177),  to  put  in  issue  certain  facts  which  he  sT 
had  recently  discovered,  and  which,  if  proved,  would  entitle  him  to  a 
decree  against  the  executors. 

Hie  laofaa  are  stated  in  detail  in  the  judgment  of  the  Gouit. 
Mr.  Pemberton  and  Mr.  Freeling,  in  support  of  the  petation. 
Mr.  Kindersley  and  Mr.  FoUett,  coniri. 
[487]  Mr.  Pemberton,  in  reply. 
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H.  26.  Thi  Mastib  of  thx  Rolls  [Lord  Langdalej.  This  case  oomes  on 
I « pedtkn  (rf  the  PlaiDtifF  for  leave  to  file  a  sopplemental  bill,  under  special 
BuUnceL 

Im  Flaintiff,  Sobert  Aoland,  was  a  purehaBer  from  John  Blaokmore  of  an  estate 
ed  by  the  will  of  James  Troake,  and  by  the  bill,  wfaieh  was  filed  in  the  Court 
iduqaer  in  May  1824,  it  was  prayed,  that  he  might  be  declared  entitled  to  the 
1^  subject  only  to  the  payment  of  a  legacy  to  Joan  Blackmore ;  and  it  was 
w  prayed,  that  an  account  might  be  takeu  of  the  rents  of  the  estate  received  by 
mtees  under  the  will  since  Acland's  purchase,  that  the  unpaid  legacy  might  be 
Dot  BatiEfied,  and  that  the  residue  of  the  rents  might  be  paid  to  Mr.  Acland ; 
be  migbt  have  a  conveyance,  and  be  paid  the  costs,  charges,  and  expenses  which 
id  iQcorred  in  certain  actions,  and  also  the  costs  of  the  suit 
I  appesrs  that  James  Troake,  \>y  his  will  dated  the  11th  of  May  1811,  devised 
•M  to  Robert  ffiaokmore  and  William  Braddick,  on  trust  to  receive  the  rents, 
nreoat  pay  a  sum  of  10a.  6d.  to  Mu-y  Dyer,  and  legacies  of  ^10  each  to 

Aildren  of  Kichaid  Blaclnnore,  deceased,  named  in  the  will,  and  after  the 

of  the  legacies  and  debt,  he  devised  the  estate  to  John  !]ffl«unnore  in  fee. 
RR  after  the  death  of  the  testator,  John  Blackmore  was  permitted  to  take 
lUHi  of  the  estate,  and  ought  to  have  paid  the  legacies  and  debt ;  and  it  was 
d,  that  the  trustee  Robert  Blackmore  became  his  surety  [488]  by  bond,  for  the 
bent  <A  a  sum  of  ^150,  which  he  borrowed  from  Simon  Smith  for  the  purpose 
ing  the  legaey  and  debt,  but  that  the  money  was  not  applied  for  that  purpose, 
le  debt  was  not  paid,  till  John  Blackmore  was  compelled  to  pay  it  by  a  bill  in 
my ;  and  Robert  Blackmore  being  afterwards  compelled  to  pay  the  bond  to 
\  beesme  a  creditor  of  John  Blackmore  to  that  amount,  and  he  claimed  a  lien  on 
ttto  for  repayment. 

I  the  year  1817  the  Plaintiff  purchased  Uie  estate  from  John  Blackmore  for 
lod  in  tiie  month  of  July  in  that  year  a  conveyance  to  die  use  of  the  Plaintiff 
zecuted  by  John  Blackmore. 

k  ^t  time  some  of  the  legacies  were  unpaid,  and  Robert  Blackmore  claimed  the 
lor  the  money  he  had  paid  to  Simon  Smith ;  and  under  these  circumstances,  the 
Iw,  Robert  Blackmore  and  William  Braddick,  appear  to  have  insisted  that 
H  was  not  entitled  to  his  purchase,  and  many  disputes  took  place  between 

Atmaa  Pring  occupied  the  estate  under  a  lease  which  had  several  ^ears  to  run. 
vnteesgave  him  notice  not  to  pay  bis  rents  to  Acland,  and  indemnified  him  for 
■K  to  do  so.  Acland  proceeded  to  cause  a  distress  to  be  levied.  Pring  brought 
flbOD  of  replevin,  and  obtained  a  verdict  with  damages  and  costs.  Acland 
mm  not  only  filed  a  bill  in  this  Court  (which  was  uterwards  dismissed  for 
Hinsecutaon),  but  proceeded  to  cause  other  distresses  to  be  levied ;  and  being 
pd  by  force,  he  preferred  an  indictment,  upon  which  three  persons  were  found 
■  of  an  assault ;  he  afterwards  himself  committed  an  assault,  for  which  he 
pdieted,  and  on  which  he  was  found  guilty. 

bow  appears,  that  all  the  legacies  were  paid  in  and  before  the  year  1821 ;  and 
Atheyear  1823  there  was  no  charge  upon  the  estate,  unless  the  lien  claimed 
Bert  Blackmore  was  to  be  considered  as  a  charge. 

H823  Acland  again  caused  a  distress  to  be  levied,  and  Prin^  at  the  instance  of 
■Aees,  again  brought  an  action  of  reideviD,  and  he  reeovered  a  verdict  on  &e 
A  the  Summer  Assizes  of  1823. 

Ib  Plaintiff  alleges,  that  it  appeared  at  the  trial  that  all  of  the  legacies  were  not 
■id  that  therefore  the  Judge  was  of  opinion  that  the  legal  estate  was  vested  in 
Bttses.  The  Defendant,  Braddick,  denies  that  it  appeared  in  ^e  action  that  the 
Kwere  unpud. 

Str  the  trial  the  trustee,  Robert  Kackmore,  died,  having  made  a  will,  whereof 
■OiDted  Edward  Lutley  and  George  Braddick  executors. 

piFlaintiff's  bill  (filed  in  May  1824,  after  the  death  of  Robert  Blackmore,  the 
M,  notwithstanding  some  ambiguous  statements,  assumes  that  Joan  Blackmore 
Ik  only  unpaid  legatee.  The  Defendant,  William  Braddick,  the  surviving 
m  thoogh  not  very  distinctly,  does  nevertheless  appear  to  admit  that  all  the 
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legacies  were  paid ;  and  Joan  Blackmore  h&ag  made  a  party,  an  tbe  oniy  wd 
l^tee,  and  having  stated  by  her  answer  that  tbe  Plaintiff  lumself  had  paid  hex  lea 
aw)ut  seven  or  ei^t  years  before,  disclaimed  all  interest  in  the  estate.  1 

[4901  The  right  of  the  Plaintiff  to  his  purchase  was  not  disputed  by  the  "Bpm 
John  Biackmore,  who  had  become  insolvent ;  and  the  real  contest  seenu  to 
been,  whether  Robert  Blackmore  had  acquired  a  lien  on  the  estate  for  what  hi 
paid  in  satisfaction  of  Smith's  bond ;  but  it  is  singular  how  litUe  the  elaim  u  im 
upon  in  tJie  pleading.  Braddick,  wbo  said  that  he  had  no  interest  is  the  qos 
states,  that  Bobert  Blackmore  always  contended  that  he  was  entitled  to  the  lii 
£150  paid  to  Smith,  and  he,  Braddick,  therefore  submitted,  whether  the  same 
charge ;  the  executors  of  Robert  Blackmore  merely  state  their  ignorance  wbel 
was  a  charge,  or  ought  to  be  raised  under  the  trusts  of  the  will. 

Evidence  in  support  of  tbe  alleged  lien  or  charge  was  adduced,  and  tb« 
being  heard  in  June  1830,  it  was  ordered  that  the  Defendant,  William  Bn 
should  deliver  up  pcwsession  of  the  estate  to  the  Plaintiff,  Richard  Aeland,  aa 
the  Master  should  take  an  account  of  the  rents  received  by  William  Kwidii 
Robert  Blackmore,  deceased,  or  either  of  them,  as  trustees  of  the  will  of  • 
Troake,  and  also  by  £dwanl  LutJey  and  George  Braddii^;  and  in  takii^ 
accounts,  the  Master  was  to  allow  to  William  &addick  and  Bobert  KadoM 
sums  of  money  paid  by  them  on  account  of  the  legacies,  together  with  iBtani 
per  cent,  per  annum,  and  the  amount  thereof  to  m  deducted  from  the  amoi 
rente  received  by  William  Braddick  and  Robert  Blackmore,  or  either  of  t^em, 
the  Defendants,  Edward  Lutley  and  George  Braddick,  or  either  of  them;  ii 
residue  was  to  be  handed  over  by  William  Braddick,  Edward  Lntley,  and  ( 
Braddick,  or  some  or  one-  of  them,  to  tbe  Plaintiff,  Acland.  And,  amoogBt 
thin^  it  was  ordered,  that  William  Braddick  should  convey  or  release  the  esl 

{tf  1]  Acland.  And  it  was  referred  to  the  Master  to  tax  the  Plaintiff  u 
)efeudants,  the  Prings,  their  respective  costs  of  the  suit,  and  that  such  cofll% 
taxed,  should  be  paid  by  the  Defendants,  William  Braddick,  Edward  Lotlq 
George  Braddick,  or  some  or  one  of  them,  to  the  FUiotiff  aad  the  Vnitff, 
respective  solicitors  or  clerks  in  Court. 

The  decree  chaives  -Lutley  and  George  Braddick  persorutUyy  as  if  they  bsfl 
personally  interested,  and  had  personally  acted  in  the  several  matters  comi^ad 
and  on  this  account  Lutley  and  George  Braddick  bavc  presented  their  petitacHi  m 
the  cause  reheard. 

In  July  1831  William  Braddick,  the  surviving  trustee,  took  the  benefit 
Insolvent  Debtors  Act.  In  January  1835  a  supplemental  bill  was  filed  agail 
Sturges,  the  assignee,  and  to  his  answer,  which  was  filed  on  the  8tfa  of  May  181 
Sturges  annexed  an  extract  from  the  schedule  filed  b^  William  Braddick 
Insolvent  DebtOTS  Court,  from  which  it  appeared,  thaX  William  Braddick  had  r 
for  rent  three  suras  of  £60,  £115,  lOs.  6d.,  and  £127,  being  together  £302, 1 
uid  various  costs,  amounting  t<^ther  to  £168,  Sa.  8d.,  in  tme  acMona  against  i 
Three  legacies  of  £10  each  were  paid  out  of  the  rents,  but  all  the  ooats  a 
remainder  of  the  rents  are  stated  to  have  been  paid  to  Mr.  Clarke,  the  sol* 
William  K«ddick,  in  part  discharge  of  his  bills,  leaving  a  balance  due  to  him. 

A  decree  was  made  in  tbe  supplemental  cause  in  January  1836,  and  the 
made  his  report  on  the  22d  of  February  1836,  and  thereby  found,  tfa 
£302,  lOs.  6d.,  the  amount  of  rents  (agreeing  with  the  amount  stated  in  tlie  a 
to  the  answer  of  Sturges),  [^2]  had  been  received,  as  to  £60,  by  William  S 
and  Robert  Blackmore,  and  as  to  the  residue  by  William  Braddick,  and  I 
legacies  which  they  had  paid,  together  with  interest  thOTeon,  amounted  I 
8s.  2 jd.,  which  being  deducted  from  the  amount  of  rent  reoeived,  left  £261, 
which  he  found  due  to  the  Plaintiff,  and  to  be  pud  in  the  manner  by  the 
directed.  And  he  found  that  no^ng  had  been  received  for  rent  by  Lutl^  and 
Braddick,  or  either  of  them. 

On  the  9tb  of  July  1836  the  cause  and  supplemental  oanae  oame  on  far 
An  order  was  made  for  taking  the  account  against  Stnrges,  but  tlie  furdw  ^ 
in  the  original  nuse  were  resen'ed. 

The  S^ttter  reported  the  state  of  the  account  of  Sturges  on  the  18th  of 


1 


Digitized  by 


Google 


■IT.  ML 


'  ACLAND  V.  BRADDICK 


669 


S7,  aod  the  caase  bein^  again  brouriit  on  tor  farther  directions,  the  Defendants, 
tle^  and  George  Braddiok,  obtained  Teave  to  present  a  petition  for  liberty  to  present 
Kbtion  to  rehear  the  cause,  and  such  liberty  being  afterwards  given,  a  petition  of 
Maring  has  been  presented. 

And  the  Plaintiff  Acland  being  apprehenrive  that  the  decree,  in  its  present  form, 
loot  be  sustained,  has  presented  this  petition  to  be  allowed  to  file  a  supplemental 
\,  to  put  in  issue  certain  facts  which  ne  says  he  has  lately  disoorered,  and  wfaiofa, 
proved,  would  entitle  him  to  a  personal  decree  against  Lntley  and  G^eoige  Braddick. 

And  it  is  now  alle^sd,  firsts  that  it  appears  by  the  answer  of  Stunea,  and  never 
feued  to  the  Plaintaff  before  Uiat  the  rents  were  in  fact  reeeiTed  by  CUrke,  the 
iMitorof  William  Braddick,  and  also  the  solicitor  of  Lutley  and  Geo^  Braddick,  and 
plied  by  him  [ttSI  towards  payment  of  his  bill  of  coets ;  and  the  Petitioner  now 
ices,  t^t  such  bill  of  costs  was  due  not  only  from  William  Braddick,  but  also  from 
my  and  George  Braddick.  Secondly,  that  William  Braddiok  and  Robert  Blackmore, 
i  also  Lutley  and  George  Braddick  fraudulently  concealed  the  fact  that  the 
iiges  had  been  paid  before  the  actions  of  replevin  and  trespass  were  brought, 
irajy,  that  the  Defendants  Lutley  and  George  Braddick  have  fraudulently  colluded 
A  William  Braddick  to  prevent  the  Plaintiff  Acland  from  obtaining  possession,  by 
iming  a  lien  on  the  estate  for  the  monev  alleged  to  be  due  to  Robert  Blackmore. 
ortbly,  that  LutJey  and  George  Braddict  personally  interfered  in  the  receipt  of  the 
Its  of  the  property,  and  in  tne  management  and  letting  thereof,  by  indemnifying 
kg,  in  Ji^  1829,  or  refoidng  to  pay  the  rent  to  the  Plaintiif,  and  that  Pring  paid 
I  rent  to  William  Braddiok  at  the  desira  of  Lutley  and  George  Braddick.  Fifttily, 
It  it  was  fraudulently  arranged,  between  William  Braddick  and  Lutley  and  George 
iddick,  after  the  decree,  that  William  Braddick  should  charge  himself  with  the 
tt^  and  then  take  the  benefit  of  the  Insolvent  Debtors  Act,  so  as  to  prevent  the 
Botiff  from  recovering  the  amonnt.  Sixthly,  that  Lutley  and  George  Braddick 
vfered  to  prevent  the  PlaintifiT  from  obtainine  possession  in  March  1830. 
reathly,  that  Lutley  admitted  that  he  had  offered  to  give  up  possession  to  the 
ustiff,  on  being  paid  hut  alleged  lien,  but  having  got  possession  himself  would 
use  to  settle  on  the  same  terms. 

The  varioaa  facts  which  are  involved  in  these  allegations,  appear  to  me  to 
either  without  reproof,  or  to  be  immaterial,  or  else  to  have  been  so  long  known 
the  Plaint  as  to  ]K«clude  him  from  making  them  the  {,4Mt}  foundation  of  the 
trMffdmary  relief  which  he  now  prays. 

It  appears  to  me,  that  throughout  the  cause,  the  only  real  difficulty  with  which 
I  Plaintiff  had  to  contend,  arose  from  the  claim,  set  up  by  Robert  Blackmore  and  not 
lodoned  by  his  executors,  to  a  lien  or  charge  on  the  land  for  the  money  paid  on 
lith's  bond,  and  the  Plaintiff  ap^iears  to  me  to  have  known,  from  the  beginning, 
It  this  was  the  cause  of  the  opposition  made  to  his  taking  possession  of  the  estate. 

The  schedule  to  the  answer  of  Sturges,  which  was  filed  in  May  1835,  does  not 
^r  to  warrant  the  inference  which  is  deduced  from  it  by  the  Petitioner  and 
r.  Oxenham  his  solicitor,  that  the  rents  were,  in  part,  applied  in  payment  of  bills 
B  from  Latiey  and  George  Braddiok.  I  find  no  evidence  of  any  fraudulent  oon- 
dnent  of  die  charges  upon  the  estate  being  paid  before  the  trial  of  the  replevin. 
»  Uen  was  chimed  by  Robert  Blackmore,  and  he  and  his  co-trusteee  endeavoured 
I  anil  themselves  of  the  legal  estate,  which  was  or  was  supposed  to  remain  vested 
ittem,  to  aapport  that  claim ;  but  I  find  nothing,  from  which  a  fraudulent  conceal* 
IM  of  the  payment  of  the  legacies  is  to  be  inferred,  and  it  is  remarkable,  that  the 
Hntiff  who  makes  this  allegation  of  fraudulent  concealment,  by  the  bill  alleged  that 
vone  legacy  was  unpaid,  and  the  fact  appeared  that  one  bad  been  paid  by  tfae 
Itatiff  Acland  himself  some  years  before. 

!  There  can  be  no  doubt  but  that  Lutley  and  George  Braddick  assisted  William 
liddick  to  keep  the  Plaintiff  out  of  possession,  with  a  view  to  enforce  the  lien 
Ifand,  and  this  was  perfectly  well  known  to  the  Pliuntiff  Acland  in  the  year 
m,aDd  on  the  2fith  of  [tf  5]  Match  1830,  before  the  date  of  the  deeree,  and  at  a 
Ik  when  it  was  not  too  late  to  bring  the  matter  forward  in  a  proper  manner,  if  it 
d  hssn  thought  material  to  do  so :  and  it  moreover  appeu^  that  an  action  of 
i^Hs  was  Inroi^t  by  the  Plaintiff  against  Lntley,  for  the  improper  and  illegal 
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interferenee  concerning  tJie  poBsession  of  the  estate,  and  that  some  proeeedingB  in  ikt^ 
action,  or  the  reference  ^which  was  made  thereon,  were  praiding  in  Fetwnuy  18^ 
when  Mr.  Oxenham  made  his  affidavit.    This  proceeding  sheira.  that  Acland  did : 
rely  on  the  decree  alone,  but  actively  endeavoured  to  ootain  at  law,  such  redreni 
he  conceived  himself  entitled  to ;  and  although  Mr.  Acland  has  stated  his  belief 
the  rents  were  received  by  William  Braddick  in  fraudulent  collusion  with  die 
partieB,  for  the  purpose  of  defeating  the  Plaintiff's  ri^ht,  the  allegation  rests  on  i 
belief  alone,  without  the  proof  td  any  fact  to  snppcnt  it. 

Considering^  therefore,  the  nature  of  the  suit,  and  the  faeU  which  were  in 
between  the  parties,  the  foots  now  brou^t  forward,  and  their  materiaHty,  as  «i_ 
the  time  when  they  were  known  to  the  Plaintiff,  and  the  way  in  which  tneyani 
supported,  and  considering  the  action  brought  in  relation  to  some  of  the  muteni 
complained  of,  I  am  of  opinion  that  the  Plaintiff  is  not  entitled  to  file  such 
mental  bill  as  he  desires,  and  that  this  petition  must  be  dismissed  with  oosts. 

Mabshaix  v.  Mellbrsh.  MarA  2, 1843. 

An  application  to  advance  Uie  hearing  of  exceptions  should  be  made  on  notice  i 

not  ex  park. 

Exceptions  were  taken  for  impertinence  and  were  referred  to  tiie  lister,' 
found  in  the  affirmative ;  and  exceptions  were  tiiereupon  tsken  to  tile  Master's 

Mr.  Pemberton  Leigh  moved  to  advance  these  exceptions  for  immediate  ^ 
on  the  ground'Tthat  they  were  in  tiie  nature  of  a  dilatory,   ffolmet  v.  The 

ofAnmdel  (3  Beav.  407). 

No  notice  of  this  motion  had  been  given  to  the  other  side. 

The  Master  of  the  Bolls  [Lord  Langdale]  held  that  the  appUcati<m  on^l 
to  be  made  ex  partem  but  that  notice  of  motion  must  be  given. 

[497]  HoiTLDXTCH  V.  Collins.   Nob.  8,  1843. 

A  creditor  recovered  a  judgment  in  this  country,  and  obtained  a  charge  oo 
debtor's  lands,  &c.|  under  the  1  &  2  Vict.  c.  110,  s.  13.   He  aftenrarda  arrested  i 
debtor  in  Jersey  upon  mesne  process  for  tiie  sune  debt   Hdd,  that  the  cbsige 
tiie  lands  here  was  not  thereby  forfeited  under  the  oxteenth  section. 

The  bill  stated  that  the  Plaintiffs  had,  in  1840,  obtained  a  judgment  agiimtt 
Defendant  Collins  in  the  Court  of  Exchequer  at  Westminster  for  j£4931,  ai»  eotr 
the  minute,  &c.,  under  the  1  &  2  Vict.  o.  110.    That  the  Defendant  CoUiu 
entitled  to  certain  hereditaments  which  were  held  by  two  of  the  Defendants  in 
for  him ;  and  it  insisted,  that  the  judgment  operated  as  a  charge  on  the  hereditaoi 
to  which  the  Defendant  Collins  was  seised  at  the  time  the  judgment  was  tntxni] 
and  that  the  Plaintiffs  were,  under  the  thirteenth  section  of  the  above  Act, 
to  the  same  remedies,  in  this  Court,  against  the  hereditaments,  as  if  the 
Collins  had  agreed  to  charge  the  same.   It  prayed  a  declaration  that  the 
were  entitled  by  virtue  of  the  judgment  aiui  Act  of  Parliament  to  be 
of  th  -  -      -  -       ^    _  _ 

fen:  foreclosure. 


mortgagees  of  the  property,  and  that  the  amount  due  might  be  raised  and  pu^i 


To  this  bill  two  of  the  Defendants  pleaded  that,  in  May  1840,  the 
arrested  Collins,  who  was  then  in  Jersey  for  another  debt.    That  the  D 
believed,  that  while  Collins  was  confined  as  a  prisoner  in  the  prison  at  St 
under  the  writ,  the  Plaintiffs,  on  the  9th  of  September  1840,  by  Thomas  Le  b 
Esq.,  whom  they  appointed  to  be  administrator  of  tbeir  goods  in  the  said 
caused  another  writ,  called  an  "  ordre  prommre^"  to  be  issued  in  the  island  of 
by  E.  L.  Hsson  the  bailiff  (being  a  person  duly  authorized  to  issue  'bob 
in  the  island),  against  the  Defendant  Collins,  for  the  sum  of  X4931,  lii> 
sterlings  being  the  amount^  in  respect  of  which  the  [4M]  Plaintiffi^  «  the 
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■If  18K^  neorerad  and  entered  up  a  final  judgment  in  the  Court  of  Exohequer  <^ 
wt  at  Westminster,  in  an  action  against  the  Defendant  Collins,  as  in  the  bill 
MntioDed,  and  tbat  such  writ  when  duly  translated  into  the  English  language^  was 
i  the  tenor,  purport,  and  effect  following,  that  is  to  say : — '*  Thomas  Le  Breton,  Eb<^., 
(bumBtntor  of  the  goods  of  Messrs.  John  Houlditch  and  James  Houlditch,  is 
pntitted  by  justice  to  cause  to  be  seised,  arrested,  put  in  execution,  and  also  to 
iquester,  if  it  is  required,  the  most  apparent  property  of  their  debtors  in  all  phices 
ion  such  may  be  found,  particularly  upon  that  issuing  from  the  premises,  to  be 
■lied  to  the  payment  of  what  shall  be  found  truly  and  justly  due  to  him.  As  to 
ni^en  or  persons  ezpatriable,  they  may  oause  their  goods,  vessels,  merchandizes, 
id  raects,  or  themselves  personally  to  be  arrested,  if  tAiey  do  not  make  good  their 
vnins,  written  engagements,  debts,  or  promises,  or  if  they  do  not  give  sufficient 
puto  fulfil  them,  which  shall  be  executed  by  the  Tisoount  or  one  of  the  denunciators, 
loan  of  justice,  or  the  constable,  or  by  one  of  the  rontenieia  of  the  parish.  Beasons 
■erred.  Given  at  St.  Heliera,  on  the  9th  day  of  September  1840.  Signed 
.  L,  BisBON,  Lieutenant  Bailli." 

That  the  Defendants  believed,  that  the  said  writ  was  lodged  on  the  9th  of 
iptember  1840  with  Phillip  Le  Gallsis  the  deputy  viscount,  being  the  proper  officer 
i  the  said  prison  of  St.  Heliers  aforesaid,  and  that  Phillip  Le  Oallais,  being  the 
roper  officer  duly  authorized  to  make  a  return  to  the  said  last-mentioned  writ,  made 
■  return  to  the  same  writ,  which  return  when  duly  translated  into  the  English 
Musge  was  to  the  tenor,  purport,  or  efiect  following,  that  is  to  say  : — 
I  148^  **  This  9th  of  September  1840.  In  virtue  of  the  order  on  the  other  side,  I 
Ire  aeued  and  put  in  prison  Christopher  Gerard  Bigbye  Collins^  Esq.,  at  the 
ptuce  of  Thomas  Le  Breton,  Esq.,  administrator  of  uie  goods  of  Messrs.  John 
Dulditeh  and  James  Houlditch,  to  compel  him  to  pay  the  sum  of  £4931,  148.  lOd. 
iriin^  aoeording  to  the  course  of  exchange  upon  London,  being  the  amount  of  a 
Itsio  judgment  given  by  the  Court  of  Exchequer  of  Pleas  at  Westminster  in 
l^&nd,  in  favour  of  Messrs.  Houlditch,  against  the  said  Mr.  Collins,  on  the  27th 
ly  of  July  in  the  year  1840 ;  also  to  compel  him  to  pay  the  interest  upon  the  same 
BD,  from  the  27th  day  of  July  1840  till  the  day  of  payment,  of  which  I  have  given 
SI  record." 

The  plea  also  alleged,  that  Collins  was  still  confined  in  prison  in  Jersey,  in  respect 
:  the  judgment  debt  for  £4931. 

The  pfea  therefore  raised  this  point,  that  the  Plainti^  by  taking  Collins  in 
ieeution,  had  forieited  the  charga  under  the  1  &  2  Vict  0.  110,  s.  16,  whereby  it  is 
iicted,  **that  if  any  judgment  creditor,  who^  under  the  powers  of  this  Act,  shall 
m  otounod  any  wa^ge,  or  be  entitled  to  ^e  benefit  oi  any  security  whatsoever, 
■11  sfterwavds,  and  ^ore  the  property  so  charged  or  secured  shall  have  been 
■verted  into  money  or  realised,  and  the  produce  uiereof  applied  towards  pigment 
ithe  judgment  debt,  cause  the  person  of  the  judgment  debtor  to  be  taken  or  ohaived 
I  execution  upon  such  judgment,  then,  and  in  such  case,  such  judgment  creditor  shall 
adeemed  and  taken  to  have  relinquished  all  right  and  title  to  tJie  braefit  of  suoh 
■rge  or  security,  and  shall  forfeit  tne  same  accordingly." 

I  [dOO]  Mr.  George  Turner  and  Mr.  Piggott,  in  support  of  the  plea.    The  question 
Lvheuer  it  is  competent  for  parties  whonave  obtained  a  judgment  in  tiiis  country, 
pi  nade  it  a  charge  upon  the  Defendant's  lands,  to  go  to  Jersey  and  take  their 
ikor  in  execution  before  they  have  realised  their  securities  here. 
[The  object  of  the  Act  was  this,  that  the  party  should  not  be  imprisoned  for  non- 
^    it  of  a  debt,  while  his  creditor  had  a  chuge  and  lien  upon  his  property  which 
of  itself,  would  inrevent  a  sale  for  the  purpose  <n  realising  the  money 
y  for  discharKing  the  debt.   By  the  sixteenw  section,  if  the  creditor  "  causes  " 
(person  of  the  debtor  to  be  taken  or  ehaiged  in  execution  on  the  judgment^  the 
1^  upon  the  real  estate  is  forfeited.    If,  therefore,  the  creditor  adopts  any  course 
[frooeeding  upon  the  judgment  which  operates  to  imprison  the  debtor's  person,  the 
K  on  the  real  estate  is  forfeited.    If  this  construction  be  not  put  on  the  statute, 
.lendant  might  be  imprisoned  for  life,  where  he  is  unable  to  put  in  bail ;  for  all 
boroperty  is  put  out  of  his  power  of  disposition  by  the  charge. 
Mr.  Pembezton  and  Mr.  Molt^  coiUriL   The  sixteenth  section  does  not  apply  to  a 
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case  in  which  the  takins  in  execution  is  upon  a  judgment  obtained  in  a  foreign  Cmnt 
after  judgment  here.    Where  a  party  (as  in  the  present  instance)  withdraws  liins^ 
from  the  jurisdiction  of  the  Courts  of  this  country,  his  creditor  is  entitled  to  av 
himself  of  the  assistance  of  a  foreign  tribunal  to  compel  payment  of  his  deU, 
thereby  obtain  payment  out  of  the  property  of  his  debtor  in  that  country.  In 
to  charge  the  debtor's  lands  in  Jersey,  it  would  be  necessary  to  obtain  judgment 

[001]  But  here  there  has  been  no  taMug  in  execution  upon  the  judgment; 
proceedings  shew  that  there  has  been  no  judgment  in  the  Courts  of  Jersey,  and  ' 
GoUins  has  bden  merely  aireeted  on  mesne  process  npon  the  original  debt.  The  ' 
ment  here  cannot  be  used  further  than  as  evidenoe  of  the  amount  due,  and 
he  were  taken  in  execution  upon  a  judgment  recovered  in  Jersey,  the  caw  vooldi 
come  within  the  statute. 

Mr.  G.  Turner,  in  reply.    It  is  not  alleged  that  Collins  has  any  lands  in  Je 
if  he  had,  the  Act  created  an  equitable  charge  upon  them ;  for  by  the  13th  sectaoo,! 
judgment  here  operates  as  a  charge  on      lands,  &c.,  of  the  debtor.  IVooeedii^j 
charge  the  lands  in  Jersey  were  therefore  unnecessary. 

The  object  of  the  Act  was  to  jnrevent  cotemporaneous  proceedings  against 
person  and  property  of  a  debtor,  and  to  impose  a  forfeiture  of  the  chaise  upon 
creditor  imprisoning  his  debtor. 

The  Master  of  the  Bolls  [Lord  Langdalel  The  words  of  the 
Parliament  appear  to  me  to  be  petwotly  plain,  and  1  have  no  authority  to 
their  operation. 

The  Plaintifb  in  this  cause  are  judgment  creditors  of  the  Defendant,  and, 
the  authority  of  the  Act,  they  are  entitled  to  a  charge  upon  the  whole  of  his  pi 
There  is  a  clause  in  the  Act  (sect.  16),  that  if  the  judgment  creditor  baring  ob 
a  charge  under  the  Act,  "  shall  cause  the  person  of  the  judgment  debtor  [60S]  i 
taken  and  charged  in  execution  upon  such  judgment,  then  and  in  such  case, 
judgment  creditor  shall  be  deemed  and  taken  to  have  relinquished  his  ri^t 
title  to  the  benefit  of  such  charge  and  shall  forfeit  the  same  accordingly."  Hie 

anestion,  thwefore,  in  this  case  must  be,  whether  the  judgment  creditors  have 
lie  person  of  the  judgment  debtor  to  be  taken  and  charged  in  execution  npra 
judgment ;  because  if  they  have  done  so,  then  the  charge  is  relinquished ;  if  theyl 
not  done  that,  then  the  Act  of  Parliament  does  not  apply. 

VHiat  has  been  done  in  this  case  is  to  adopt  proceedings  in  the  Court  at  il 
for  the  recovery  of  the  same  sum  which  was  recovered  by  the  judgment  here, 
documents,  as  they  are  set  out  in  the  plea,  plainly,  as  it  appears  to  me,  indicate,  i 
execution  upon  the  judgment  (which  of  course  could  not  be  had  in  a  foreign  ~ 
but  a  proceeding  to  recover,  by  a  new  action,  the  amount  of  that  which  had  beei 
tained  to  be  due  by  the  judgment  here.    It  is  mesne  process,  and  not  a  tal 
execution  upon  the  judgment ;  there  is  no  taking  upon  the  judgment. 

Now,  without  considering  whether  such  a  proceeding  would  have  been  alloiredj 
the  Legislature,  if  the  point  had  been  particularly  considered,  it  is  suffiraentfori 
to  sa^,  that  this  does  not  appear  to  me  to  be  a  case  comprised  within  die 
the  sixteenth  clause.   If  the  point  had  been  the  subject  of  conaideration,  Ui«e 
seem  to  be  ^eat  reason  for  hesitating  in  enacting  a  clause  prohil^ting 
proceeding.   For  here  the  D^endant  has  withdrawn  himself  from  this  jurii 
and  placid  himself  in  another,  where  he  may  or  may  not  have  property,  bat ' 
property,  if  he  has  [603]  it,  can  be  followed  by  means  of  the  authority  of  tlie  < 
there.    Tbis  act  of  the  Defendant  may  render  it  absolutely  neoesssrv 
Plaintiffs,  for  the  purpose  of  maintaining  their  rights,  to  adopt  another  _ 
in  that  Court,  and  one  of  the  first  steps  in  that  proceeding  may  be  arrest  in  < 
process. 

The  plea  must  be  disallowed,  on  the  ground  that  the  case  as  stated  in 
does  not  come  within  the  meaning  of  the  sixteenth  claase  of  the  Act  oi  Fsrlf 
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[608]  Madsn  v.  TxKvxaB.  Nop.  10, 11, 14,  1842. 

[S.  C.  13  L.  J.  Ch.  38;  7  Beav.  489.] 

.  hufibtod  seized  in  right  of  his  wife  concurred  with  the  other  tenants  in  common  in 
Aputition  of  estate  and  mines,  but  no  fine  was  levied.  He  died  in  1828;  after 
vaieh  bis  widow  acqaiesced  in  the  arrangement,  and  took  the  benefit  of  it.  She 
aoci  her  lessee  afterwards  proceeded  to  get  coal  under  the  land  awarded  to  other 
partia,  and  defended  that  proceeding,  on  the  ground  that  the  husband's  acts  were 
uiTtlid,  and  that  the  parties  were  stilT tenants  in  conunon  of  the  whole.  The  Court 
MtniDed  her  bj  iDjunction. 

fter  answer,  the  original  bill  was  amended,  and  the  Defendant  obtained  time  to 
iansrer  it;  the  Plaintiff  then  gave  notice  of  motion  for  a  special  injunction,  and 
filed  affidavits  in  support  of  it.  The  motion  coming  on,  the  Defendant  obtained 
tiioe  to  answer  the  affidavits,  and  then  filed  both  her  answer  and  affidavits  in  opposi- 
turn.  Held,  that  the  second  answer  must  be  treated  as  an  affidavit,  and  that  the 
■ffidavits  in  support  of  the  motion  might  be  used  to  qualify  the  Bec<Hid,  but  not  the 
first  answer. 

This  was  a  motion  to  restnun  the  Defendants,  Mar^  Veevers  and  John  Townend, 
n  workii^  eoaA  mines  under  the  lands  of  the  Plaintiff  in  Kea^  Mobs. 

The  Plaintiff  claimed  to  be  entitled,  in  severalty,  to  certain  lands  which  were 
laeriy  part  of  Reaps  Moss  and  Tooter  Hill,  and  to  the  coal  mines  situate  under 
|n  laotk 

The  Defendant,  Mary  Veevers,  appeared  to  claim  to  be  entitled,  aa  one  of  several 
|ut8  Id  common,  to  an  [504]  undivided  sbat:^  of  all  the  lands  in  Beaps  Moss  and 
t  coal  which  was  under  them.  John  Townend  claimed,  in  her  rij^t,  to  be  entitled 
pt  that  coal  under  a  demise  from  her. 

It  seemed  that  the  common  or  waste  lands  called  Tooter  Hill  and  Beaps  Moss 
n,  in  some  way,  appurtenant  to  four  ancient  freehold  tenements,  callea  Tonge, 
ISTes,  Lee,  and  Bochliffe.  Those  several  tenements  belonged,  in  different  shuns, 
sereral  pmons.  In  the  year  1812  the  Plaintiff  was  entitled  to  a  share  <tf 
Rge,  and  aUo  to  a  share  of  Ghreaves.  The  Defendant,  Mrs.  Veevers,  was  entitled 
i  share  of  Tonge,  the  legal  estate  in  which  bad  descended  to  her  from  her  grand- 
ber,  John  Holden,  subject  to  an  obligation  which  had  been  entered  into  by  nolden 
Id  her  marriage,  and  the  effect  of  which,  in  equity,  was  to  limit  her  interest  to  an 
■te  for  life,  with  remainder  to  her  children. 

In  this  state  of  things,  an  intention  was  formed  by  the  several  owners  and  pro- 
Mns  of  the  ancient  tenements,  to  make  partitions  among  them  of  Tooter  Hill  and 
i)iB  Hose;  and  for  the  purpose  of  carrying  such  intention  into  effect,  certain 
•otaree,  dated  the  18tb  and  19tb  days  of  August  I8I2,  were  executed  by  several 
tans,  recited  to  be  entitled  to  the  said  common  and  waste  lands  in  the  riiares 
im  mentioned.  Sagar  Veevers  (the  husband  of  the  Defenduit,  Mrs.  Veevers), 
I  Mwie  otbws  who  were  parties  to  the  deed  were  recited  to  be  entitled,  in  right 
jftsir  reqieotire  wives.  Bv  the  deed  it  was  decreed,  deeltu«d,  and  covenanted 
■  of  those  who  were  entitled  in  right  of  tiieir  wives  covenanting  for  hindself  and 
kife),  that  the  common  lands  should  be  divided  by  Gilbert  W^ch  and  Richard 
Mrts,  who  were  appointed  commissioners  for  the  purpose  of  the  intended  iaolosure 
Idivinon,  and  for  [606]  setting  out  roads,  and  for  bounding,  hed^ng,  and  fencing 
raHotmente;  and  that  the  award  to  be  made  by  the  commissioners  should  be 
Bag  and  conclusive  upon  all  parties,  immediately  after  the  sealing  and  delivery 
pra.  And  for  the  purpose  of  ascertaiiung  the  interests  of  the  several  parties,  the 
piasioners  were  empowered  to  examine  and  determine  the  right  aa6  interest 
m  each  party  had ;  uid  for  the  purpose  of  completing  the  intended  division,  the 
Id  porported  to  convey  the  property  in  the  common  and  waste  lands  to  Welch  and 
btfrta.  Sag^  Veevers,  and  the  other  persons  who  were  entitled  in  right  of  their 
'es,  covenanted  for  themselves  and  their  wives,  to  levy  fines,  to  enure  to  tiie  use 
Welch  and  Boberts,  for  the  intents  and  purposes  of  the  deed. 

E.IL— 22 
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It  did  not  ftppear  that  any  fine  was  levied  in  pursuance  of  these  covenant!,  and, 
consequently,  the  oonv^ance  was  imperfect  as  to  the  interests  of  the  muiied: 
women ;  but  Welch  and  Roberts,  the  commissioners  appointed  by  the  deed,  prooeededj 
to  divide  and  allot  t^e  land,  and  on  the  18th  of  Febraanr  1814  they  nuide 
award,  and  thereby  set  out  a  private  or  occupation  road  for  the  use  of  the  ae 
persons  to  whom  allotments  were  made,  to  the  Plaintiff,  to  the  Defendant) 
Veevers,  to  James  Stanfield,  John  Chadwick,  and  the  other  owners,  parties  to 
deed ;  and  the  several  allotments  were  described  and  distingoished  by  refareoee  I 
a  map  annexed  to  the  award. 

It  did  not  appear  that  any  conveyance  was  executed  by  Welch  and  Roberta,  { 
the  purpose  of  carrying  the  award  into  effect ;  but  it  seemed,  that  in  the  roondb  i 
Apnl  1814,  being  very  soon  after  the  date  of  the  award,  John  Chadwick,  oae  of  (* 
persons  entitled  to  an  allotment,  did  (as  Mrs.  Veevers  said)  with  his  mort^ 
[608]  convey  and  release  to  Sa^ir  Veevers,  and  his  heirs,  as  well  the  share 
surface  of  the  lands  which  had  been  divided,  as  also  his  undivided  fourth 
of  the  mines  and  minerals  lying  under  the  estate  mentioned  in  her  answer; 
that  in  June  1814  Geonee  Stanfield  and  James  Stanfield  (James  being  one  of 
persons  entitled  to  an  auotment),  conveyed  their  shares  of  the  mines  and 
to  SaAar  Veevers  in  fee. 

l^e  answer  of  Mrs.  Veevers  was  so  expressed,  as  not  clearly  to  shew  what 
description  of  the  lands  or  mines  so  conveyed  to  Sagar  Veevers  in  fee  in  If 
but  the  Court  held  on  this  application,  that  considering  the  part  taken  by  : 
Veevers  in  the  transaction,  and  the  covenant  into  which  he  had  entered,  it 
not,  upon  the  evidence  now  before  it,  consider  that  the  interests  conveyed  to 
by  John  Chadwick  and  James  Stanfield  were  any  other  than  the  interests 
by  the  award  a  few  months  before  the  date  of  the  conveyances. 

The  roads  were  set  out  and  made  pursuant  to  the  award.    It  was  in  cont 
whether  the  different  allotments  were  fenced  off  from  each  other:  Mrs.  Veevers i 
they  were  not 

Sagar  Veevers  lived  till  March  1828.   During  his  life  no  question  arose; 
was  owner,  in  right  of  his  wife,  of  her  share,  andas  purchaser  from  Stanfield 
Chadwick,  he  was  as  the  Court  considered,  owner  of  the  shares  which  had  been  did 
to  them.   He  made  his  will  dated  the  12th  of  June  1827,  and  thereby  devuedl 
estates,  subject  to  certain  charges,  to  the  Defendant,  Mrs.  Veevers,  for  her  life, 
remainders  over ;  and  upon  the  death  of  her  husband,  the  Defendant  became 
interested  in  the  shares  which  had  been  purchased  by  him. 

The  Defendants  were  proceeding  to  get  coal  b^ond  the  allotment  of  MrsL  Vc 
and  under  the  allotments  in  which  die  Plaintiff  was  interested,  and  the 
this  motion  was  to  restrain  them. 

Mrs.  Veevers  now  said,  that  the  deed  of  August  1812  having  been  exe 
and  the  allotment  and  award  having  been  made,  during  her  coverture,  she  was  i 
at  the  death  of  her  husband  and  was  not  now,  in  any  way  bound  tii^by ; 
further,  that  even  if  she  were  bound  by  the  award,  it  would  not  aSocst  IJm  p 
question,  because  as  she  said,  the  agreement,  the  deed,  the  allotment  aod  die : 
had  reference  onlv  to  the  surface  of  the  waste  land  and  not  to  the  mines. 

On  the  other  band,  the  Plaintiff  did  not  contend  that  Mrs.  Veevers,  as  a 
woman,  was  bound  by  the  acts  of  her  husband  in  reference  to  her  land, 
acquiescence  in  his  lifetime ;  but  he  alleged,  that  the  division  and  allotment 
actually  made  and  acted  upon  in  her  husband's  lifetime  with  her  knowledg^i 
that  if  she  had  intended  to  dispute  them,  she  ought  immediately,  or  in  a  reasa 
time  after  his  death,  to  have  taken  steps  to  assert  her  rights  independent  of  the  ai 
and  that  she  was  so  far  from  doing  this,  that  after  her  huslnnd's  death,  and  ^ 
knowledge  of  the  circumstances,  she  claimed  and  acted  upon  t^e  rights  which ' 
might  be  entitled  to  under  die  award ;  aod  diat  having  adopted  and  KHig  soqi 
in  the  award,  and  having  ffirordsed  an  esrolusive  right  to  her  own  allotment  i 
the  award,  she  was  not  now  entitled  to  dispate  it,  but  ought  to  be  oompelled  to  | 
effect  to  it. 

itSOS}  Mr,  Pemberton,  Mr.  Kindersley,  and  Mr.  Bt^rs,  in  support  (tf 
motion. 
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Hr.  Q.  ISuner  and  Mr.  Bacon,  oM/nk. 
Ur.  Fambnlxui,  in  reply. 

J^tm  T.  StM  (1  Jao.  &  W.  298)  and  Morphea  v.  Jones  (19  Ves.  349)  were  cited. 
TBS  Masisr  of  the  Rolls  reserved  judgment. 

iVop.  14.  The  Master  of  the  Rolls  [Loai  Langdale].  It  appears,  that  in  the 
Mr  1828  wben  Saear  Veevers  died,  Abraham  White  was  occupying  tenant  of  a 
uii  fkrm  called  Hoyle  Hey  being  part  of  the  ancient  Tonge  tenement  which' 
longed  to  Mrs.  Veevers ;  and  that  James  Maden,  of  Huttock  Top,  and  his  partners 
n  occupying  tenants  of  the  cool  mines  under  Hoyle  Hey,  and  which  also  belonged 
Mrs.  Veevers. 

James  Maden  by  his  affidavit  states,  tbat  on  the  10th  of  July  1828  he  and  his 
Kons  went  to  Mrs.  Veevers  to  pay  her  a  half-year's  rent,  and  then  told  her,  that 
I  mines  they  were  working  were  so  nearly  exhausted,  that  they  would  not  last 
M  than  twelve  monUis,  whereupon  Mrs.  Veevers  informed  them,  that  she  had 
M  ooal  under  Reaps  Moss,  which  they  might  have  at  the  same  rent  as  they 
se then  paying  for  the  coals  they  were  then  working;  that  she  produced  a  plan 
the  waste,  wiui  the  allotments  marked  imon  it,  and  particularly  marked  out  her 
i| allotment  with  her  name  upon  it;  [509]  she  shewed  the  way  in  which  she  said 
)  ooals  might  be  got  without  interfering  with  the  other  allotments,  which  she  said 
re  not  to  be  meddled  with.  Maden  and  bis  partners  then  agreed  to  take  the  coal 
llflr  Mrs.  Veevers'  allotment,  and  the  plan  was  delivered  to  them  as  their  guide  for 
staining  the  boundary  in  the  working.  This  agreement,  however,  does  not 
Mar  to  have  been  acted  upon,  and  after  working  the  mines  under  the  old  tenement 
about  two  years  longer,  Maden  and  his  partners  quitted  the  mine. 
This  was  about  Midsummer  1830,  and  in  October  of  that  year  Mrs.  VoeVers 
nosed  to  let  her  mines  ticket.  Conditions  of  sale  were  drawn  by  Mr.  Lovat^ 
Ifnnk  the  affidavits  it  appears,  that  she  so  expressed  faeraeU' and  so  acted  as  to 
In  it  clear,'  that  she  claimed  to  be  exclusively  entitled  to  the  coal  under  her  own 
itment,  and  not  to  be  entitled  to  the  coal  under  the  adjoining  allotments.  No 
iDg  took  place  at  that  time,  and  an  offer  made  by  the  Defendant  Townend  was 
D  rejected ;  but  soon  afterwards  Mrs.  Veevers  demised  the  mines  to  Townend, 
1  a  surety  for  nine  years  under  the  description  (as  I  understand  Townend's 
wet),  of  the  coals,  mines,  or  seams  of  coal,  called  Hoyle  Hey  under  the  farm 
ad  Hoyle  Hey  and  the  adjoining  ground,  under  which  land  the  coals  were 
^Dted  to  belong  to  Mary  Veevers.  Some  time  after  this  letting,  it  is  sworn 
libraham  White  the  tenant  of  the  farm,  that  on  the  occasion  of  paying  his  rent, 
April  1832,  he  told  Mrs.  Veevers  that  he  thought  Townend  could  not  get  the 
i  by  reason  of  the  water  in  the  mine ;  that  she  then  produced  a  plan  of  the 
tmenta,  pointing  out  her  own  and  the  occupation  road,  which  had  been  made 
naot  to  the  award,  and  explaining  how  she  thought  the  coals  conid  be  gotten 
■ithstanding  the  water,  and  stated  that  a  loose  or  drawing  road  could  be  made 
^  under  the  occupation  road,  and  that  in  that  direction,  the  coals  under  her 
Iment  might  be  gotten.  White  says,  that,  in  the  same  conversation,  he  told 
L  Veevers  that  he  had  heard  that  Townend  could  not  get  the  coal  under  her 
hoent,  without  driving  works  through  the  allotments  of  the  other  landowners, 
trhich  she  answered,  that  she  bad  let  the  coal  to  Townend,  on  the  conditions 
Ui  had  been  prepared  for  the  letting  by  Lovat;  and  that  if  Townend  got  other 
nu'  coal  he  must  answer  for  it. 

pafive  the  letting  to  Townend,  the  lord  of  the  manor  of  Rochdale  had  commenced 
pedings  at  law  to  recover  possession  of  Tooter  Hill  and  Reaps  Moss,  as  parcel 
le  manor.  There  were  several  ejectments,  one  of  which  was  a^nst  the  Plaintiff 
Bi  cause  (see  Doe  dem.  Deardm  t.  Madm^  4  B.  &  Ad.  880),  and  the  common  title 
H  the  owners  being  involved,  they  made  common  cause,  and  the  Plaintiff  defended 
[ejectment  brought  against  him,  on  behdf  of  himself  and  all  the  others.  Mrs. 
nrs  authorized  a  Mr.  Hoyle  to  act  in  that  business  as  her  agent;  deposits  of. 
tl  of  money,  which  seem  to  have  been  proportioned  to  each  owner's  allotment, 
<B  made  to  defray  the  extra  costs  of  the  common  defence,  and  Mrs.  Veevers'- 
lOiit  was  £11,  5s.  5d.  In  the  result,  tbat  sum  was  ascertained  to  be  more  than 
^h,  and  the  sum  of  £3,  3s.  was  returned  to  Mrs.  Veevers,  and  the  accounts 
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of  the  transaotioD,  which  were  sieped  by  the  agent  of  Mrs.  Veerera,  wen  headed, 
"Account  of  the  expenses  attending  the  trial  relating  to  Tooter  Hill  tnd  Beapi 
Moss.  Dearden  and  Maden  aocouat  of  cash  paid  to  the  proprietors  of  Tooter  Hu 
and  Beans  Mos^  to  balance  their  respeotire  deposits  made  in  this  nati  {ro^U} 
portioned  according  to  their  respeotives  shares  and  allotments." 

Under  these  circumstancee,  and  in  the  jH^sent  state  of  the  evidence,  witkittj 
anticipating  what  may  be  the  result  of  further  investigation  and  more 
proofs,  it  does  now  appear  to  me,  that  Mrs.  Yeevers  was,  upon  the  desth  of 
husband,  acquainted  with  the  award  and  allotment : — that  she  considered  the  n 
as  well  as  the  surface  to  be  included  : — that  she  acquiesced  in  it,  not  only  by  admii 
that  she  was  not  entitled  to  encroach  upon  the  allotments  of  others,  but  by  exei 
an  exclusive  right  to  let  the  coal  under  her  own  allotment  for  her  separate  b 
and  that  she  is  not  entitled,  first  to  avail  herself  of  the  award,  to  exercise  an  ezdi 
right  to  get  coal  under  her  own  allotment,  and  afterwards  to  reject  the  award,  for 
purpose  of  establishing  a  right  to  an  undivided  share  of  the  coal  under  tiie 
district. 

The  circumstances  of  this  esse  may  possibly  give  rise  to  qoestions  <rf  Isv 
equity,  which  may  be  attended  with  considerable  difficulty,  and  which  must 
theless  be  decidra,  before  the  rights  of  these  parties  can  be  strictly  deter 

Upon  those  questions,  I  do  not  now  give  any  opinion,  but  the  weight  of  evidence 
before  me,  though  by  no  means  so  satisfactory  as  could  be  wished,  appearing  to  aa 
be  such  as  I  have  stated,  I  think,  that  until  the  matter  can  be  fully  considered,  V 
Yeevers  and  her  tenant  Townend  ought  not  to  be  allowed  to  get  coal  under 
Plaintiff's  allotment. 

Upon  the  fact  that  the  Defendants  are  proceeding  to  set  coal  beyond  ^e  all 
of  Mrs.  Yeevers,  and  under  the  allotments  in  which  the  Tlaintiff  is  interasted, 
there  seems  to  be  no  controversy,  and  therefore,  it  is  unnecessary  for  me  to 
particularly  to  the  affidavits. 

Let  the  Defendants  Mrs.  Yeevers  and  John  Townend  be  restrained  from 
coal  under  any  of  the  allotments  in  which  the  Plaintiff  is  interested. 

In  the  course  of  the  argament,  a  (question  was  raised,  whether  the  affidavits 
had  been  filed  for  the  ^rposes  of  this  motion,  ought  any  of  them  to  be  read,  ud| 
so,  to  what  extent.    The  circumstances  affecting  the  question  of  affidavits  v 
these : — No  motion  was  made  upon  the  original  bill,  which  had  been  answered  on  i 
3d  of  December  1841.    The  bill  was  amended  in  March  1842,  and  Townend's 
to  the  amended  bill  was  filed  in  June  1842 ;  but  Mrs.  Yeevers  having  applied  fori 
obtained  an  enlarged  time  to  put  in  her  answer,  a  notice  of  motion  was  given,  i 
affidavits  in  support  were  filed  in  July  1842.    Time  being  asked  to  answer 
affidavits,  the  affidavits  were,  in  fact,  met  not  only  by  i^oavits,  bat  also  by 
answer  of  Mrs.  Yeevers  to  the  amendeid  bill  on  this  point. 

Thb  Mastsb  of  the  Bollb  in  giving  judgment  sud : — ^Under  these  __  _ 

it  has  appeared  to  me,  that  I  ought  to  I'wcl  the  affidavits  in  suvport  of  the  

and  chiurges  made  in  the  amended  bill.    I  think  that  Mrs.  Yeevers  oonld  not, 
obtaining  indulgence  for  hersdf,  deprive  the  Plaintiff  of  his  right  to  man 
afiidavit,  and  could  not,  by  putting  in  her  answer  after  obtaining  time  to  ' 
affidavits,  place  herself  in  a  better  position  than  she  would  have  been,  if  the 
had  been  her  affidavit.    Her  first  answer  was  put  in  at  a  time  which  entitlsdi 
the  credit  which  is  generally  given  to  an  answer,  and  I  have  intended  so  to  bt 
qualifying  [51^  the  credit  given  to  her  statement,  and  to  her  allegatiODS  of 
only  by  the  other  statements  contained  in  the  same  answer. 

[518]  The  Earl  of  Lichfikld  v.  Bond.  Dec  17, 1842. 

Exceptions  to  an  answer  ought  to  specify,  not  only  the  cause,  bat  the  pteads^l 

which  the  answer  has  been  put  in. 
Exceptions  to  an  answer  to  a  bill  for  insufficiency,  were  headed  "£xcepti<MisUksol 

the  said  Complainant  to  the  insufficient  answer  of  the  said  Defendaat.''  HeU,  A 
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this  me  inimfBcient^  and  that  they  onj^t  to  specify  that  tiie  answer  complained  of 
was  the  answer  to  the  bill. 
Sxesptioue  are  now  matters  of  record. 

This  was  an  injnnction  case,  and  the  Plaintiff  had  obtained  the  common  injunction. 
Rie  Defendant  having  put  in  fais  answer,  exceptions  were  taken  thereto,  wluch  were 
n^ly  entitled  in  the  cause,  but  were  headed  "Exceptions  taken  by  the  said 
Wplainant  to  the  insufficient  answer  of  the  said  Defendant,"  but  they  omitted  to 
pecuy  that  the  answer  complained  of  was  an  anawer  "iothebiUof  eon^miKt.*'  {See 
bode,  270,  and  2  Van.  Heyth.  133.  135.) 

The  Master  declined  proceeding  with  the  exeeptions,  on  the  ground  that  they 
rare  not  orarrectly  headed. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiff,  that  the  Master  might  be 
lineted  to  proceed  with  the  uoeptions,  and  that,  if  necessary,  the  same  might  be 
MDded. 

Ifr.  Pemberton  and  Mr.  Willoool^  in  su^^rt  of  the  motion,  contended,  that  the 
•■ding  was  accurate.  That  the  Master  had  no  jurisdietion  to  entertun  the 
bjection,  but  ought  to  have  proceeded  to  determine  the  matter  in  obedience  to 
be  order  of  reference ;  and  that,  if  there  was  any  error,  the  proper  course  was  for 
ke  Defendant  to  move  to  take  the  exceptions  off  the  file ;  fVuliams  v.  Davies  (1  S. 
I  St  426).    They  argued  also  that  the  objection  was  frivolous  and  useless. 

[614]  Mr.  Turner  and  Mr.  Toller,  eontrii.  The  exceptions  are  used  for  the  purpose 
I  delay,  and  are  in  the  nature  of  a  mere  dilatory  to  retain  the  injunction ;  they  ought 
berefore  to  be  dealt  with  strictly.  The  heading  of  the  exceptions  is  incorrect,  there 
l-Bothing  to  identify  the  exceptions  with  the  bul.  The  exceptions  should  specify  to 
{kt  the  pleading  complained  of  is  an  answer ;  it  might  be  an  answer  to  another 
Mtto*,  as  an  answer  to  an  examination  under  a  decree. 

The  Mastsb  of  the  Bolls  [Lord  Langdale].  I  do  not  think  that  the  heading 
f  these  exceptions  is  strictly  regular,  but  there  cannot  be  any  doubt  that  they  were 
!sUy  exceptions  to  the  answer  "  to  ^e  bill." 

How  far  exceptions  were  formerly  matters  of  record,  seems  to  have  been  a  question 
[  doubt,  but  now  the  exceptions  are  regularly  filed  (5th  Order,  October  26,  1842, 
lid.  Can.  207),  and  have  become  of  record.  Being  so,  what  does  the  record  consist 
It  Ymt  we  have  a  bill,  and  then  an  answer  to  the  bill,  and  exceptions  to  the 
Mwer ;  these  constitute  the  whole  record,  then  comes  the  order  of  reference,  which 
iqressly  refers  to  the  answer.  There  cannot,  therefore,  be  any  reasonable  doubt  of 
mt  waa  meant  in  this  case,  but  at  the  same  time  cases  may  occur  in  which  an 
iilMgaity  might  arise,  and  in  which  the  objection  might  be  material.  I  think  that 
R  stariot  rules  of  practice  ought  to  be  ^"cserved.  I  will  therefore  give  the  Plaintiff 
Mrty  to  amend  hia  exceptions,  and  thereupon  direct  the  Master  to  proceed  upon  them. 

I  ean  g^ve  no  costs  in  such  a  case  as  lAis. 


[616]   Turner  v.  Cornky.   Dee.  7,  1841. 

^sdal  decree  in  a  bill  for  an  account^  where  the  accounts  and  vouchers  were 
I  afl^ied,  under  special  circumstanoes^  to  be  beyond  the  control  and  power  of  the 
I  aetounting  party. 

Ibe  Plaintiff  conveyed  fais  property  to  trustees  for  the  benefit  of  his  creditors.  The 
tnutees  who  were  authorised  to  employ  an  agent,  committed  the  management  of 
(he  woperty  to  an  agent.  The  agent  rendered  liis  aocounts  to  tiie  Defendants,  and 
Wt  £i4;kuid,  taking  with  him  the  vouchers.  The  trustees  b^ig  anftble^  from  the 
absence  of  the  documents,  to  furnish  a  satisfactory  account,  the  Haintiff  asked  that 
they  might  be  charged  for  what,  without  their  wilful  default,  they  might  have 
TeeeivedT  The  Court,  however,  in  the  first  instance,  made  a  special  decree  ordering 
a  general  account;  and  if,  in  taking  the  account,  it  should  appear  that  the 
Ddendants  could  not  render  a  satisfactory  account  by  reason  of  the  non-production 
<rf  the  documents  and  vonohers,  it  was  referred  to  uie  Master  to  inquire,  whether 
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it  waa  by  the  oeglect  or  default  of  the  trustees  that  they  were  onable  to  render  a 
better  aocoant,  with  liberty  to  atate  special  eireonmtancea. 

In  1828  the  Plaintiff  Turner  and  his  mrtaier  Dodgin  executed  a  crediUv's  deed, 
by  which  they  assigned  to  Comey  and  Barrett  their  stock-in-trade  and  debu^  npn 
txuBt  to  collect}  and  after  payment  of  the  coats,  to  divide  the  produce  {KvmntMMiu^ 
between  ike  scheduled  creditors,  and  pay  the  surplua  to  the  assignors.  Coroey 
Burett  covenanted  to  perform  those  trusts^  uuf  keep  and  produce  proper  aocoosti 
They  were  authorised  to  employ  one  or  more  perscm  <a  persons  to  in^ieot  and  anb 
out  the  accounts  of  the  said  pulnership  businesB,  and  to  collect  and  get  in  ^e  dekb 
and  effects. 

The  Plaintiff  went  abroad,  where  he  remained  ten  years,  and  after  his  retain  h 
filed  this  bill,  seeking  to  have  an  account  of  the  receipto  and  payments  of  the  tnutai^ 
and  to  charge  them  with  an  alleged  surplus. 

The  Defendants  stated  that  they  did  not  take  possession  of  the  property,  book^ 
and  accounts,  but  committed  the  entire  active  management  and  disposition  of 
trust  premises  to  Mr.  Willat,  a  perfectly  competent  person  for  Uiat  purpose, 
was  approved  of  by  the  Plaintiff  as  such  agent.  That  Willats  realised  the  mo^ 
perty,  and  distributed  the  produce  amongst  the  creditors,  as  set  iorth  in  fau  act 
(which  was  set  oat  in  a  schedule  to  the  answer),  leaving,  after  payment  in  full  of 
debts,  a  balance  of  £68  due  to  the  Defendants  or  their  agent. 

They  stated  that  Mr.  Willats  reUnquiahed  business,  and  went  to  reside 
some  years  ago,  and  was  permanenUy  resident  abroad,  and  had  left  with  the 
dants  no  papers,  accounts,  or  books  whatever  relating  to  the  said  trust  premises. 

They  set  forth  the  account^  and  stated  that  they  were  unable  to  set  forth 
further  account,  and  that  they  had  not  in  their  possession  any  papers,  &c.,  reUtis 
the  accounts. 

By  amendment,  the  Plaintiff  insisted  that  the  accounts  were  defectire 
imperfect,  and  that  credit  was  not  given  for  the  fair  value  of  the  stock  and  eff 
and  that  such  accounts  did  not  include  many  of  the  credits  of  Uie  partnership, 
that  many  good  debts  were  omitted. 

The  cause  coming  on  for  hearing, 

Mr.  Wilbraham,  tor  the  Plaintiff,  asked  for  a  decree  d  what  witJioat  the 
ddault  of  the  Defendants,  the  trustees,  they  might  have  received,  and  t 
f^lication  thereof. 

Mr.  Tinney  and  Mr.  Parry,  emtrh,  did  not  resist  a  general  account,  but  i 
that  the  Plaintiff  was  not  entitled  to  the  particular  decree  asked. 

[617]  The  Master  of  the  Rou^  [Lord  Langdalel.  The  question  is,  vl 
the  case  now  brought  forward  entitles  the  Plaintiff  to  the  decree  which  he  asks. 


is  veiy  possible  he  may  be  entitled  ultimately. 
Where  the  *  " 


books  and  documents  relating  to  the  account  are,  and  whether 
can  be  produced  does  not  appear,  and  the  Defendants  have  not  rendered  a 
account  by  their  answer. 

If  I  directed  a  common  account,  the  Plaintiff  would  not  have  what  he  is  est 
ta   I  think  I  am  not  at  present  in  a  situation  either  to  char;^  the  Defendants  in 
wav  asked,  or  to  exonerate  them.   There  must  be  some  inquiry,  if  by  the  n^oAi 
derault  of  the  trustees  they  cannot  render  a  better  account   Some  cautioii  mut ' 
used  in  drawing  up  the  decree. 

I  must  observe,  that  trustees  who  take  on  themselves  the  management  of  pcof 
for  the  benefit  of  others  have  no  right  to  shift  their  duty  on  other  perscms; 
they  employ  an  agent,  they  remain  subject  to  responsibility  towards  their  not 
Ov^,  for  whom  they  have  undertaken  the  duty. 

Abstract  of  Dbx^ree. — Refer  it  to  the  Master  to  take  an  account  of  the  on , 
assigned,  and  of  the  proceeds  received  b^  the  Defendants,  or  bv  any  person  by 
order,  or  for  their  use,  and  of  the  appbeation  thereof,  and  of  all  monies  proj 
expended  in  and  about  the  execution  m  the  trusts ;  and  if,  in  taking  Ae  aooount,  i 
shall  appear  that  the  Defendants  cannot  render  a  satisfactory  account,  by  reason  < 
the  non-production  of  the  documents  and  {jSHS}  vouchers,  refer  it  to  the  Master ' 
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iqnire  whether  it  is  by  tiie  neglect  or  default  of  the  trustees  that  they  are  unable  Uf 
oder  a  bettor  aoeount,  with  liberty  to  state  special  oircumstanoee.  {N,B, — ^The 
iw  was  afterwards  oomivtHnised,  whue  in  the  Master's  office.) 


[S18]  Alexanjdkb  v.  Alexander.  Dee.  6,  1842. 

testator,  by  hia  will,  gave  two-tbirds  of  his  residue  to  his  eldest  son,  with  a  ^ft 
over  io  case  he  died  under  twenty-five  and  unmarried ;  and  he  gave  the  remaioing 
one-third  to  his  second  son,  in  similar  terms.  By  a  codicil  he  revoked  so  much  of 
bis  will  as  related  to  the  distribution  of  his  residue,  and  gave  to  his  second  sou 
£3(^000  sterling  in  lieu  of  bis  one-third  of  the  residue,  and  he  appointed  his  eldest 
ma  residuary  l^tee.  Held,  that  ihe  gift  oi  the  j£20,000  was  absolute,  and  not 
nbjeet  to  the  same  limitations  as  tiie  one-third  of  th«  residue. 

The  testator,  by  his  will  dated  in  1836,  nre  his  residuary  estate  to  trustees,  as 
itwo-Uiirds  in  trust,  until  his  son  Caledon  D.  Alexander  should  attain  twenty-five 
r  marry,  to  apply  such  part  of  the  interest  as  they  should  think  fit  in  his  main- 
sance,  and  to  pay  over  the  capital  to  him  "  when  and  immediately  after  he  should 
ire  attained  the  age  of  twenty-five,  or  be  married ; "  and  in  case  oi  his  death  under 
renty-five  and  unmarried,  the  testator  gave  the  two-thirds  npon  the  same  trusts  as 
ere  afterwards  declared  of  the  remaining  one-third. 

The  testator  then  gave  the  remaining  one-third  upon  trusty  until  the  Plaintiff,  his 
m,  Josiah  B.  C.  Alexander^  should  attain  twenty-five  or  tnarry,  to  apply  such  part  of 
to  interest  as  they  should  t^ink  proper  towards  his  maintenance,  &G. ;  and  the 
MaCor  aotborised  the  trustees  to  advance  him  any  sum  not  exceeding  £10,000, 
wards  his  advancement  in  the  worlds  whether  he  [610]  should  or  not  have  attained 
nn^-five  or  be  married ;  and  he  directed  them  to  pay  over  the  capital,  "  when  and 
MHediately  after  he  should  attain  his  age  of  twenty-five  years  or  marry."  The 
i»-tbird  was  given  over  in  case  of  the  death  of  the  Plaintiff  under  the  age  of 
nnty-five  ana  unmarried,  npon  the  truste  dechired  concerning  the  other  two-thirds 
[tbe  residue. 

In  1838  tbe  testator  made  a  codicil  to  his  will,  which  was  as  follows : — "  By  this 
idicil  to  my  last  will  and  testement,  made  at  Paris  this  24tfa  day  of  November  1838, 
do  hereby  revoke  so  much  of  my  said  will  as  relates  to  the  distribution  of  the 
wine  of  my  estete.  And  I  do  hereby  bequeath  to  my  second  son  Josias  a  legacy 
[£30,000  sterling  m  lieu  of  his  ono'third  ahare  of  the  said  residue,  and  do  appoint 
If  eldest  son  Caledon  to  be  my  sole  residuary  l^tee." 

The  Plaintiff  was  still  under  the  age  of  twenty-one,  and  by  this  bill  he  claimed  to 
Isntitled  to  the  X20,000  absolutely,  without  any  restriction. 

Mr.  Tinney  and  Mr.  Beales,  for  the  Plaintiff. 

The  testator  has, 'by  his  codicil,  ^ven  to  the  Plaintiff  a  legacy  of  X20,000 
■olutely,  in  lieu  of  the  one-third  which  was  subject  to  owtain  restrictions.  The 
■intiff  is  therefore  absolutely  entitled  to  this  sum. 
1  Mr,  Pemberton  and  Mr.  Gardner,  for  the  executors. 

Ur.  Kinderstey  and  the  Honourable  F.  Bruce,  for  Caledon  D.  Alexander.  Tbe 
ft  by  the  codicil  is  a  substitution  for  that  given  by  the  will,  and  is  therefore  subject 
1^  same  incidents  and  limitations,  so  that  in  the  event  of  the  death  of  the  Plaintiff 
pder  twenty-five  unmarried  the  legacy  will  go  over. 

'  pflO]  It  has  been  held  that  a  legacy  sulwtituted  for  another  shall  be  raised  out  of 
n  same  fund  and  be  subject  to  the  same  conditions ;  Croadm-  v.  Ckma  {2  Tes.  jun. 

Thus,  where  annuities  were  given  by  will  free  of  l^jacy  duty  and  an  annuity 
■fgiveo  by  a  codicil  in  Keu  of  one  given  the  will,  it  was  held  tha^  the  substituted 
pniity,  though  not  so  expressed,  was  to  be  pud  free  of  duty ;  The  Earl  of  Skaftednrtf 
i  The  Ihike  of  MarVmmgh  (7  Sim.  237). 

^Thx  Master  of  thb  Bolls  [Lord  Langdale].  There  is  no  doubt  that  this  is  an 
Mite  legacy.  The  testator  has  ;revoked  so  much  of  his  will  as  reUtes  to  the 
Kribotion  of  the  residue  of  his  estate.   The  whole  of  this  disposition  is  therefore 
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gono.  He  says,  I  have  gir«i  the  residue,  subject  to  a  contiDmcy,  I  rente  the 
ffSt  entirely^  and  in  lieu  Igive  an  absolute  interest  in  X20,000.{l) 


[621]   Cbow  p.  Carleton.   Monk  20, 1843. 

An  allegation  in  the  bill  was  admitted  by  one  Defendant,  A.,  and  denied  by  sdoI^ 
B.,  and  the  Plaintiff  who  had  not  proved  it  proposed  to  waive  his  elaim  in  respd 
of  it^  but  Uiis  being  opposed  by  A.,  an  inquiry  was  directed  as  to  the  factk 


Mr.  Whitehead,  before  hia  bankraptcy,  carried  on  business  in  putnerriiip 
Carleton  and  Ackerman.    He  became  a  buikrupt  in  the  month  of  May. 

The  Plaintiffs,  who  were  Whitehead's  assignees,  contended,  in  this  suit,  that 
business  had  been  carried  on  from  May  to  November  for  their  joint  benefit  j" 
with  Carleton  and  Ackerman. 

Gwleton  denied  that  the  business  was  so  carried  on  firom  May  to  Novonber, 
insisted  it  was  carried  on  for  tile  benefit  of  Carleton  and  Adnmian  alone. 

Ackerman,  on  the  other  hand,  admitted  that  it  was  carried  <m  as  alleged  hf 
Plaintiffs. 

When  the  cause  came  on  for  hearing,  the  Plaintiffs,  who  bad  not  made  oot 
allegation  as  to  the  business  having  been  carried  on  as  alle^d  by  tiiem,  waived 
account  from  May  to  November. 

Mr.  0.  Anderdon  and  Mr.  Beales,  for  the  Plaintiffs. 

Mr.  J.  Adams,  for  Ackerman,  insisted  that  the  Plaintiffs  were  not  at 
waive  the  account,  the  result  of  which  would  be  to  jMrmit  the  asaiffneea  to 
themselves  from  their  admitted  liability  in  respect  of  the  partnership 
subsequent  to  May. 

Mr.  Shebbeare,  for  Carleton. 

rSS^Mr.  O.  Anderdon,  in  r^ly. 

Thk  MASTER  OF  THE  KOLLS  [Lord  Langdale].  The  Plaintiffs  are  the  assignees 
Whitehead,  who,  before  his  bankruptcy,  earned  on  business  with  Carleton  " 
Ackerman.  It  is  alleged  by  the  Plaintiffs,  that  after  the  bankruptcy  and 
November  the  business  was  carried  on  for  the  joint  benefit  of  the  three, 
denies  this,  and  says  it  was  carried  on  for  the  benefit  of  himself  and  Akermao 
Ackerman,  on  the  other  band,  says  it  was  carried  on  for  the  benefit  of  the  three 
November.  At  a  future  stage  of  this  cause,  it  will  be  necessary  for  me  to  direot 
distribution  of  the  partnership  funds,  and  yet  it  is  thought  that  I  have  no  dn^ 
see  what  the  rights  of  the  parties  are.  It  is  obviously  necessary  for  me  to 
,  the  facts  before  I  can  determine  the  rights  of  the  parties.  Therefore,  let  the 
be  taken  down  to  the  time  of  the  bankruptcy,  with  respect  to  which  there 
dispute,  and  let  there  be  an  inquiry  whether,  after  the  bankraptcy,  tibe 
was  carried  on  for  the  benefit  of  the  uiree  parties,  or  any  and  which  of  them. 


[623]   Clabkb  v.  Yonge.    Young  v.  Yongk.    May  26,  28,  July  22,  1842. 

A  confirmed  award  under  the  Tithe  Commutation  Act  is  final  as  between  the 
owners  and  tithe-payers,  but  does  not  exclude  from  further  investigation  a 
between  the  tithe-owners  themselves,  in  which  there  was,  before  the  award,  i 
title  to  tithes,  which  by  accident  and  mistake  was  not  brought  forward  till 
the  award  was  made. 

Thus,  by  an  award,  made  with  the  concurrence  of  A.,  the  patron,  the  whole 
charge  was  made  payable  to  6.  the  rector,  A  being  at  the  time  entitled  to 

(l)And  see  Cooper  v.  Day,  3  Mer.  154;  Mariai  v.  Drinhoaier,  2  Beav.  311 
Overmd  v.  Gvrruy,  7  Sim.  128;  Bv/nom  v.  GotkeU^  3  Sim.  375;  Chatteris  t.  Fsw^L, 
Mad.  30 ;  2  Buss.  183 ;  Day  v.  Cn^  4  Beav.  561 ;  and  Cooksoh  v.  ffameoek,  1  Ete^\ 
817,  and  2  MyL  &  Cr.  606.  ' 
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I  of  the  corn  tithes,  but  ignonmt  of  his  rights.   Held,  that  A.  might  have  relief  in 

this  Court  M  against  B. 
ItadB.  were  entitled  to  tithes  in  equal  moieties.   B.  under  mistake  reoeiTed  the 

irbole, »  bill  by  A.  against  R  for  his  moiety  was  dismissed  with  ooets. 

I  The  {xincipal  question  in  this  case  arose  out  of  the  provisions  of  the  Tithe 
■nmutation  Aot.(l)    The  facts  and  evidence  in  the  cause  being  very  fuUv  stated  in 
■  iadgment  of  t^e  Court,  it  is  merely  necessanr  here  to  advert  to  them  shortly. 
F  lie  FlaintifTs  in  the  first  suit  were  entitled  to  the  advowsoD  of  the  Bectory  of 
trtoo,  sod  were  alao  entitled,  as  impropriators,  to  a  portion  of  the  com  tithes,  but 
m  were  igninant  of  their  rights  in  respect  of  the  latter. 
The  Ddendant  was,  in  1838,  apftointed  the  rector  of  the  parish,  and,  as  such, 
leotitied  to  a  portion  of  the  oom  tithes;  but  from  the  time  oi  his  collation  he  had 
ired  the  whole. 

Id  1840  an  agreement  was  entered  int<^  under  the  authority  of  the  Act,  between 
"lindowners"  and  the  Defendant,  the  rector  of  the  parish,  for  the  oinnmntation 
be  tithes;  and  the  PlaintiA,  as  owners  of  the  advowsoo,  luid  consented  thereta 
I  tithea  were  thereby  commuted  for  a  rent  charge  of  £905,  payable  to  the  rector  and 
nccessors.   The  agreement  was  afterwards  ctHifirmed  br  the  Tithe  Commissioners. 
ipMl  The  Plaintiffs,  afterwards  discovering  their  title  to  a  portion  of  the  corn 
m  filed  this  bill  against  the  rector  and  other  partiefT  to  have  their  right  to  a 
■ty  of  the  rent  charge  declared,  &c.   The  first  question  was,  as  to  the  right  of  the 
■Dtifi  to  any  portion  of  the  tithes  before  the  commutation ;  and  the  second  was, 
Ithar,  by  the  terms  of  the  Act,  they  were  precluded,  from  luving  any  remedy  in 

lie  Act  in  (question  had  for  its  object  to  abolish  the  inoravenient  practice  of 
leting  tithes  in  kind,  and  to  substitute  a  determinate  money  payment  by  way  of 
ehvge,  varying,  f rran  time  to  time,  in  amount  with  tiie  current  price  of  emu. 
I  was  to  be  effected  either  by  a  voluntary  agreement  between  the  "  landowners  '* 
''UtheK)wner8"  (sect.  17),  or  oompulsorily  by  the  Commissioners  (sect.  36),  «id 
WmiBsionera  were  empowered  by  the  forty-fifth  section,  to  hear  and  determine 
loeation  of  right  between  the  parties.  The  sections  of  the  Act  principally  relied 
I  the  argument  were  die  twelfth,  twenty-first,  forty-fifth,  fifty-seeond,  sizty-ftrst, 
Bveoty-first. 

r.  Pemberton,  Mr.  Boteler,  and  Mr.  Eagle,  for  the  Plaintifis,  after  discussing  the 
nestiffli  upon  the  evidence,  proceeded  to  contend,  as  to  the  second  point,  that 
itfae  Commutation  Act  was  not  intended,  and  did  not  in  fact,  Mnd  the  rights  of 
other  than  as  between  the  tithe-owners  and  the  landowners,  except  only  in 
limtsnces  where  questions  had  arisen  which  hindered  the  Commissioners  mwng 
awaid,  and  which  had  been  "heard  and  determined"  by  them  under  the  forty- 
seetion  of  the  Act  That  here  there  had  been  a  mistake  as  to  the  Plain ti^' 
sad  no  question  had  ever  arisen  or  been  determined  between  the  Pluntiffs  and 
efendanth 

1S\  That  the  seventy-first  section  preserved  to  all  persons  having  any  interest 
lim  to  uiy  tithes,  or  any  charge  or  incumbrance  on  the  tithes,  their  rights 
St  the  substituted  rent  charge,  and  the  Plaintiffs,  in  no  way  repudiating  the 
ratation  as  between  the  "  tithe-owner  "  and  the  "  landowner,"  had  a  right  to  the 
uy  jurisdiction  of  this  Court  to  fix  upon  the  rent  charge  an  equity,  which, 

t  mistake,  the  agreement  had  deprived  them  of. 

r.  Kinderslej  and  Mr.  £.  Montague,  for  the  Defendant  tbe  rector,  after  dealing 
the  first  qoeation,  contended,  as  to  tbe  second  question,  that  this  Court  had  no 
ietion  to  alter  or  modify  the  agreement  confirmed  under  the  seal  of  the  Tithe 
■niooers;  that  the  Act  made  the  award  final,  and  jvecluded  any  such 
seooe. 

le  forty-fifth  section  enacts,  "That  if  any  suit  shall  be  pending  touching  the 
to  any  tithes,  or  if  there  shall  be  any  question  as  to,  the  existence  of  any  modus 

)  The  6  &  7  W.  4,  c.  71,  amended,  &c.,  by  the  7  W.  4  &  1  Vict  c.  69,  the  1  & 
1  c.  64,  the  2  &  3  Vict  c.  62,  and  the  6  &  6  Vict  c.  04. 

<  Ji  n.— 22* 
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or  composition  real,  or  preaeriptive  or  customary  payment^  or  any  claim  of  am 
from,  or  non-liability,  under  any  circumstances,  to  the  payment  of  any  titbt 
respect  of  any  lands,  or  any  kind  of  produce,  or  touching  the  situation  or 
of  any  lands,  or  if  any  difference  shaU  arise,  whereby  the  making  of  any  sod 
by  the  Commissionov  or  Assistant  CommiaaioDer  shall  be  hindered,  it  uiU  be  k 
for  die  Commissioners  <»:  Assistant  Commisaioner  to  app(nnt  a  tfane  and  pltes ' 
near  the  parish,  for  heuing  and  determining  the  same;  and  the  dednni 
Commissioners  or  Assistant  C(»ami8sioner  shul  be  final  and  conchudve  on  all 
subject  to  the  provisions  hereinafter  contained." 

[626]  The  fifty-second  section  provides  for  the  confirmation  of  the  amid, 
proceeds,  "  and  every  such  confirmed  award  shall  be  binding  on  all  poaoas ' 
in  the  said  lands  or  tithes." 

The  sixtynnxth  section  is  positive,  it  provides,  "That  no  confirmed 
award,  or  apportionment  shall  be  impeached  after  the  confirmation  thereof, 
of  a^  mistake  or  informality  therein,  or  in  any  proceeding  relating  t^iereonta 

They  argued  that  the  Act^  therefore,  made  the  award  final,  and  that  it  oonUl 
be  impeachwl  *'  by  reason  of  any  mistake." 

That  the  PlaintiA  claimed  whf^y  by  a  title  adverse  to  that  oi  the 
and  tiiat  t^e  case  was  not  like  one  between  a  trustee  and  his  eethd  gue  tnaL. 

Mr.  Turner  and  Mr.  P.  L.  Foster,  for  the  Bishop  of  Norwich. 

Mr.  Pemberton,  in  reply.   There  is  a  marked  difference  between  the  rii 
tithe-owners  as  amongst  each  other,  and  as  against  the  tithe-payers.  The 
never  could  have  intended  to  defeat  the  rights  of  third  parties  where  they  wi 
brought  under  the  consideration  of  the  Tithe  Commissioners.    By  the  seve: 
section  two-thirds  of  the  "  landowners,"  and  the  tithe-owner  may '  bind  the 
and  the  term  "tithe-owner"  is  explained  by  the  interpretation  dune  (s.  13 
"the  party  in  actual  possession,"  except,  &c,  "without  r^;ard  to  the  real 
interest,"  so  that  a  party  in  possesion  with  or  without  title  is  to  be  die 
party  to  the  oommntation  agreement.   Could  it  have  been  intended  that  a 
or  trustee^  or  a  tenant  in  common,  or  any  other  person  having  a  limited  intei 
party  having  no  title  at  [627]  all,  being  in  poB8e88i<m,  was  to  be  enabled  to 
title  as  against  the  mortgagor,  the  ushti  que  tnutt  or  the  penon  rigfatfn 
equitably  entitled  1   Such  could  not  have  been  the  ease,  and  the  seventy^rat 
shews  the  contrary. 

HUl  V.  Beardtm  (2  S.  &  St  431,  Jac.  84,  and  3  Buss.  608)  and  ZJofd  r, 
Trimlesknm  (4  Sim.  296)  were  cited. 

Juif  22.   The  Master  of  the  Rolls  [Lord  Langdale}.   The  Flaintafii 
cause,  b«ng  devisees  under  the  will  of  Thomas  Young  deceased,  claim  to  ha^ 
entitled  to  a  moiety  of  the  com  tithes  arising  in  the  parish  of  Xecton ;  and 
charge  having,  under  the  Tithe  Commutation  Act,  been  commuted  fat  the 
tithes,  they  have  filed  this  bill  against  the  rector  of  the  pariah  and  the  ' 
Norwich,  praying  that  tlwy  may  M  declared  to  be  entitled,  in  respect  of  their 
moiety  of  the  com  tithes,  to  a  reascmable  proportion  of  the  annual  rent  cbarj 
that  in  order  to  aaontain  aneh  raoportioo,  the  aame  annual  rmt  ehuge 
apportioned  between  the  Plaintift  lay  moiety  of  com  tithea  and  the  tithea  fc 
to  the  rectoiy,  according  to  their  respective  values,  and  that  Ae  Haintiffk' 
euch  proportion  may  be  established  and  various  accounts  taken. 

The  Kev.  Thomas  Youn^  under  whom  the  Plaintiffs  clum  to  be  entitled, 
about  forty-three  years  immediately  preceding  the  time  of  his  death,  the  rector 
rectory  and  parish  church  of  Necton,  which  is  a  spiritual  uid  prearatative  ^ ' 
and  was,  for  about  twenty-eight  years  before  his  death,  entitled  in  f< 
to  the  advowaon  of  the  aame  rectory,  uid  the  Plaintiffs  all^^  that 
entitled  in  fee-simple,  as  impropriator  or  portionist,  of  or  to  a  portion  of 
arising  within  the  same  parish,  consisting  of  a  moiety  of  all  the  tithes  ctf  com 
arising  witiiin  Uie  parish  and  the  titheable  {daces  thereof.  Thomas  Tonng 
the  23a  M  September  1837,  having  made  a  will,  whereby  he  devised  all  his 
in  the  great  tithes  ci  Neeton,  and  bis  advowson  to  his  brother  William  Young 
with  remainda',  in  case  his  nid  brother  should  die  without  issue,  to  the 
this  eanae,  on  trust  to  aelL 
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\nUism  Young,  being  of  unsoand  mind,  could  not  exereiM  hi«  ru;ht  of  presenta- 
ktt,  and  the  right  having  lapsed  to  the  bishop  of  the  dioeeee,  the  Defendant  William 
\aam  was,  on  the  27th  of  Alaroh  1838,  collatisd  to  tile  ifeetoiy,  and  soon  afterwards 
on  ue  3d  of  April),  inducted  into  the  same,  and  those  who  acted  for  the  patron  as 
nil  as  for  the  Defendant  William  Yonge  being  unaware,  or  not  notaoin^,  that 
\oma  Young,  and  under  his  will  William  Young  his  brotlier,  had  any  claim  to  a 
ortioD  of  tithes,  the  Defendant  William  Yonge  was  permitted  to  receive  the  whole 
{ the  tithes  arising  mtfain  the  parish. 

In  the  year  1839  meetings  were  held  in  the  parish  of  Neaton,  for  the  purpose  of 
HldBg  an  agreement  under  the  Tithe  Commutation  Act,  and  an  agreement  faaviog 
MD  made,  on  the  3d  of  Anril  1839,  between  the  landowners  and  the  Defendant,  the 
Kambent,  as  tathen^wner,  Mr.  Kitson  was  appointed  by  the  Commissioners  to  act  as 
nbstitute  for  the  patron  who  was  a  lunatic,  but  before  the  transaotion  was  com- 
kted,  and  on  the  9th  of  February  1840,  the  patron  died.  Thereupon,  the  devise  to 
he  Plaintifib  took  effect,  and  [529]  soon  uterwards,  that  is  in  Ifaroh  I8i0,  the 
luDtifh,  as  owners  of  the  advomon,  were  applied  to  for  their  consent  to  th»  agree- 
HDt,  whereby  a  rent  charge  was  substituted  in  lieu  of  the  tithes  payable  to  the 
Ntor. 

The  agreement  was  made  between  the  owners  of  the  lands  in  the  narish,  and  the 
tefeixlsot,  who  was  described  to  be  the  rector  and  the  owner  of  all  the  tithes  of  the 
iriih  as  well  great  as  small,  and  it  was  agreed,  that  the  annual  sum  of  X906,  by  way 
f  rent  cha^,  should  be  paid  to  the  Defendant  as  rector  and  to  his  successors,  instead 
I  all  the  tiuies  of  the  parish.  On  the  26th  of  March  1 840  the  Plaintiffs^  as  patrons 
i  the  rectory,  certified  their  consent  to  the  a^eement,  and  soon  aft^nvaras,  the 
Bsement  was  duly  confirmed  by  the  Tithe  Commissioners.  The  rent  charge  was  then 
noticned  among  the  lands  of  the  parish,  the  apportionment  was  confirmed,  and  thus 
M  ti^es  were  commuted  under  the  authority  of  the  Act, 

i  'Huoughout  tixe  whole  <tf  this  proceeding,  the  Defendant^  as  rector,  vas  considered 
pd  dealt  with  as  owner  of  all  the  tithes  of  toe  parish ;  any  right  or  claim  of  the  estate 
I  Thomas  Young  to  a  portion  of  the  tithes  was  entirely  overlooked.  But  some  time 
Rsnrards,  and  in  December  1840,  the  Plaintiffs,  havine  occasion  to  investigate  the 
He  of  Thomas  Young  to  the  advowson,  discovered,  as  tney  say,  that  he  was  entitled 
Is  moiety  of  the  com  tithes,  and  the  Defendant  William  Young  having  refused  to 
Iske  any  allowance  in  respect  thereof,  this  bill  was  filed  in  March  1841.  The 
Mendant  scarcely  denies  that  there  was  a  portion  of  tithes  distinct  from  the  rectory, 
bt  he  alleges,  that  if  there  was  any  such  portion,  and,  if  Thomas  Young  was  entitled 
b  it,  there  is  no  evidence  what  the  portion  was,  and  ,that  the  Plaintiffs,  being  unable 
bmske  oat  by  [0901  evidence  what  the  portion  to  which  tiiey  claim  titie  consisted 
I  oi^ht  not  to  be  allowed  to  receive  anytniug  in  respect  of  it  He  farther  contends, 
■t  even  if  the  PlaintiA  had  made  out  a  title  to  a  moiety  of  the  com  tithes  as  a 
MoQ,  tb^  are  nevertheless  entitied  to  no  relief,  the  statute  precluding  any  claim 
tsdverw  title. 

f  The  first  question  in  the  cause  is,  whether  Thomas  Young  was  entitled  to  the 
piety  (rf  com  tithes  which  is  claimed  by  the  bill.  The  Plaintiffs  say,  that  the  portion 
Itithes  in  question  was,  at  the  time  of  the  dissolution  of  the  late  Priory  or  Monastery 
I  Westacre,  parcel  of  the  possessions  thereof,  and  upon  such  dissolution,  came  into 
le  possession  of  the  Crown,  and  was  afterwards  duly  granted  by  the  Crown  as  a  lay 
K  and  by  divers  mesne  conveyances,  became  and  ytw  vested  in  Thomas  Young,  and 
Ihiiik,  that  upon  the  evidence,  it  is  proved,  that  at  a  very  early  period,  the  ^ory 
iWettscre  was  entitled  to  a  portion  of  tithes  issuing  out  of  the  Rectory  of  Neoton. 
ft  die  tentfioM  of  Pope  Nicholas,  under  the  head  "  Necton,"  Uie  p(nrtion  id  tiie  Prior 
■  Westacre  in  tiie  same  is  stated  to  be  five  marks.  In  the  document  whick  is  called 
ftiNorwuh  Doomsday  Book,  t^e  portion  of  the  Prior  of  Westaore  is  again  stated  to 
live  marks.  In  the  Valor  Ecclesiasticus  of  the  26  Hen.  8,  in  stating  the  worth  of 
p  possessions  of  the  monastery  or  priory  of  canons  at  Westacre,  the  farm  of 
pesbte  sheaves  in  Necton  is  -stated  to  be  536.  4d.  annually.  In  the  minister's 
poQDt  of  the  31  Hen.  8,  there  is  the  account  of  Kobert  Hogan,  occupier  in  Necton, 
M ooder  the  head  "portion "  it  is  said,  " But  he  accounts  638.  4d.  fw  the  farm 
seertiin  portion  of  tithes  of  Neoton  aforesaid,  issaing  out  of  the  reetmy  there,  so 
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occupied  br  the  afiH^said  Robert  Hogon  this  year."   Id  the  35th  year  of  Eea.  8,  < 
the  Ist  of  Aovember,  the  king  grautM  to  Kobert  Hogao  in  fee,  unongst  otherthi 
"  All  that  [031]  portion  of  tithes  issuine  from  and  out  of  the  Kectory  of  Nedni,  i 
in  the  tenure  or  occupation  of  the  said  Bobert  Hogan,  and  lately  bel<»iging  to  tlie] 
Monastery  or  Priorv  of  Westacre ; "  and  the  aame  portion  is,  in  die  grant  Buntiii. 
to  be  extended  at  the  clear  annu^  snm  of  63s.  4d.,  and  this  grant  is  alluded  to  iij 
nunistar*s  account  in  the  aame  ^ear.   I  think,  therefore,  that  there  is 
evidence,  tiiat  a  portion  of  tithes  issuing  out  of  tbe  Biectory  of  Necton  was  ^ 
the  possessions  of  the  Monastery  of  Westacre  when  it  was  dissolved,  and  upn  | 
dissolution  of  the  monasteir  came  to  the  hands  of  the  Crown,  and  was  by  the  ~ 
granted  as  a  lay  fee  to  Bobert  Hogan,  and  from  the  description  in  tbe 
Ecclesiasticus,  I  think  that  the  portion  consisted  of  tithes  of  titheable  sheaveB. 
title  to  a  portion  of  the  tithes  of  sheaves  being  traced  to  Robert  H(^an  in  Um| 
year  of  Hen.  8,  the  8u1»iequent  title  seems  to  me,  independently  of  the  questiwi 
what  the  portion  consisted  of,  to  be  sufficiently  deduced  to  the  testator 
Young;  and  it  is  to  be  considered,  whether  it  sufficiently  appears  what 
portion  to  which  he  was  entitled. 

In  the  document  called  the  Korwich  Doonudajr  Book,  to  which  I  have 
referred,  it  is  stated,  that  the  Rector  of  Necton  had  twenty-six  acre*  of  land 
a  manse,  fuid  that  the  vicar  had  a  manse  without  any  land.  The  esttnuUitHi 
besides  the  portion  and  vicarage  tithe,  twenty-six  marks;  the  estimation 
vicarage  of  the  same,  five  marks ;  the  portion  of  the  Prior  of  Westacre  in  tbe 
five  marks.  A  comparison  between  the  state  of  the  rectory  as  shewn  by  this  doc 
and  the  state  as  subsisting  in  subsequent  times,  shews  that  ver^  great  chxai 
taken  place ;  tbe  history  of  those  changes  is  not  shewn,  and  no  light  is  thrown  i 
subject  till  oomparativuy  recent  times. 

iSSS]  It  appears  from  rate  books  of  the  parish,  that  in  and  for  sevenl 
before  the  year  1717,  the  rectory,  the  portion,  and  the  vicarage  were  rated^ 
and  that  they  continued  to  be  so  rated  for  many  years  afterwards.  In 
1717  John  Rolfe,  tbe  vieu,  purchased  the  advowson  and  the  portion.  The 
was  conveyed  to  him  under  the  description  of  "all  that  porti<m  of  tithes  u 
going  out  of  tlhe  Rectory  of  Necton,  to  the  late  dissolved  Monastery  of  Westaers] 
time  belonging."   William  Deike  was  at  that  time  rector  of  the  parish.  And 
these  circumstances  Mr.  Rolfe  being  patron,  vicar,  and  owner  of  the 
desirous,  that  when  an  opportunity  offered,  the  vicarage  should  be  reunited 
rectory,  and  on  the  1st  of  January  1718  he  granted  the  next  presentation 
rectory  and  vicarage  to  Henry  Waste!!,  who  in  that  way  became  patron ;  and  U 
month  of  February  1718  a  petition  was  pi-eaented  to  the  Bishi^i  of  Norwich  by  f 
Wastell,  stating  himself  to  be  patron  of  bol^  Rectory  and  Vicarage  of  Ne 
John  Rolfe,  stating  himself  to  be  vicar  there,  representing  that  the  glebe,  tit 
profits  belonging  to  t^  Cfanrch  of  Kecton  had  been,  from  time  immemorial,  (fi 
into  three  swill  parte  or  portions,  and  were  claimed  and  enjoyed  under  three  df 
titles,  viz.,  first,  a  portion  e(msisting  of  aboat  half  the  corn  tithes  within  the 
which  formerly  belonged  to  tbe  Prior  of  Westacre,  and  since  the  dissolution 
monastery  have  been  granted  from  the  Crown  into  lay  hands.    Second,  a 
presentative,  consisting  of  the  remainder  of  the  com  tithes  arising  within  the; 
which  had  been  esteemed  and  taken  for  a  benefice  without  cure,  and  the  i 
having  no  house  or  glebe  have  been  generally  non-resident,  and  have  thrown  i 
ministerial  duties  upon  tbe  possessor  or  incumbent  of  tbe  [633]  third  part  or  i 
of  the  church  styled  the  vicarage,  and  praying  that,  by  reason  of  the  smallnent 
provision  for  the  incumbent,  the  vicarage  might  be  dissolved  and  restored 
rectory.    The  truth  of  the  statement  tmde  in  the  petition  appeara  to  b«i 
attested  by  six  clergymen,  and  several  other  persras  living  in  the  neighbourboi 
oonseqaence  oi  this  petitiim,  and  on  tbe  10th  of  July  1718)  it  was  ordered 
bishon  as  ordinary  of  the  parish,  that  after  the  death  or  resignation  (rf  John . 
the  then  present  vicar,  the  clerk  that  should  be  instituted  into  the  Rectory  of  i 
on  the  presentation  of  the  lawful  patron,  or  in  case  of  lapse,  upon  the  collatioo  i 
bishop  or  pregeotatiou  of  the  Crown,  should  be  both  rector  and  vicar;  and 
have  not  oni^  the  tithes  of  com  and  grain  belopging  to  the  presentative 
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n  die  glebe  tithes  and  profits  belonging  to  the  vicaraee,  which  vicarage  was  thereby 
nsolidiited  with  the  rectory.  Very  soon  afterwards  Mr.  Delke  the  rector  died,  and 
NO  his  death,  and  on  the  presentation  of  Henry  Wastell,  Mr.  Bolfe  mw  instituted 
to  the  rectory. 

We  see,  therefore,  that  the  rectory  and  the  portion  were  equally  rated  in  the 
Bridi  hooia,  that  the  vicar,  having  become  the  owner  of  the  portion  and  of  the 
Irowson  of  the  rectory  and  vicara^,  in  a  proceediqg  before  the  Ordinary  in  which 
wu  necessary  to  state  the  condition  of  the  rectory  and  the  vicarage,  represented 
«  portion  to  consist  of  about  a  moiety  of  the  com  tithes,  and  the  rectory  to  consist 

ue  remainder  of  the  com  tithes,  and  upon  that  and  the  other  statements  in  the 
itition,  procured  from  the  Ordinary  an  order  for  the  consolidation  of  the  reotory  and 
«  vicarage,  and  subsequentiy  procured  himself  to  be  instituted  into  the  rectory. 

[584]  Mr.  Bolfe,  being  now  incumbent  of  t^e  consolidated  rectory  and  vicarage, 
id  being  owner  of  the  advowson  and  of  the  portion,  in  the  month  of  August  1720, 
U  the  advowBon  and  portion  to  Benjamin  Young,  and  in  the  conveyance  the 
opeH^  oooveyed  is  described,  as  "  the  advowson  and  also  all  that  impropriation, 
i^  one  moiety  or  half  wot  of  all  that  portion  of  tithes  issoing  and  going  out  of  ^e 
Ktor^  of  Necton,  to  the  tiien  hite  dissolved  Monaste^  m  Westa<«e  sometime 
lodgm^  and  all  the  tithes  to  the  rectory  impropriation  or  portion  of  tithes 
iraglDg,  to  hold  the  advowson,  portion  of  tithes  and  premises  to  Benjamin  Young 

fee."  In  a  subsequent  deed,  executed  by  Benjamin  Young  on  the  10th  of 
ftemher  1723,  the  portion  is  described,  as  "all  that  imprOT>riation,  being  one 
Bietj  or  half  part  of  the  great  tithes  issuing  or  going  out  of  the  Beotory  of  Necton ; " 
iBsdrowson  and  portion  were  afterwards,  on  the  16th  of  March  1736,  limited  to  the 
S  of  Benjamin  Young  and  Mary  his  wife,  with  remainder  to  the  use  of  their  youngest 
D  WOliam  Young  in  fee. 

Mr.  Rolf,  the  rector,  lived  till  1749,  and  upon  the  vacancy  occasioned  by  his  death, 
d  on  tbepresentation  of  Mary  Youd^^  Thomas  Patrick  Young  was  instituted  to  the 
Noiy.  He,  by  some  m^ns  not  stated,  became  patron  for  the  next  turn,  and 
ving  resigned  the  incumbency,  William  Young  was,  on  his  presentation,  instituted 
tile  rectory  on  the  7th  of  October  1752.  It  is  not  shewn  when  William  Young 
teeeded  to  the  advowson  and  portion,  but  William  Youi^  and  Ann,  his  wife,  appear 

have  executed  deeds,  dated  the  I5th  and  16th  of  January  1788,  whereby  the 
IrowBon  and  portion  of  tithes  were  limited,  after  the  deaths  of  William  Young  and 
ID,  his  wife,  to  Thomas  Young  in  fee.  In  those  last  deeds  the  portion  is  described 
"the  im-Tt^J-propriation  of  Necton  aforesaid,  or  portion  of  the  tithes  issuing  and 
ii^  out  of  the  rectory  to  the  late  dissolved  Monastery  of  Westacre  sometime  apper- 
hung."  The  portion  is  not  described  as  a  moiety  of  the  a^esA  tithes  or  com  tithes. 

^'uliam  Young,  who  became  owner  of  the  advowson  and  portion,  continued  to  be 
Mor  from  the  year  1752  to  the  year  1794 ;  and  Thomas  Youn^^  who  became  owner 
^tiie  advowson  and  portion  in  1809,  continued  to  be  rector  from  the  year  1794  to 
byear  1837  ;  and  under  such  circumstances,  it  could  scarcely  be  expected  to  find 
Hoiee  <tf  usage  to  shew  tfae  rdative  rights  of  the  rector  and  of  the  portionist. 
bare  were,  indeed,  intervals,  when  the  rector  was  not  owner  of  the  portion,  namely, 
ikrt  time  during  the  incumbency  of  Thomas  Patrick  Young,  some  time  during  the 
bambency  of  William  Young,  when  his  mother  was,  or  may  liave  been  owner  of  the 
>tion;  but  from  the  relation  between  the  parties  and  the  circumstances  of  the  case, 
lict  evidence  of  payments  and  receipts  could  not  reasonably  be  expected,  and  it  is 
ky  improbable  that  there  should  have  been  a  separate  collection  of  tithes  by  the 
Mot  and  the  portionist. 

i  For  twenty-eight  years  before  his  death,  Thomas  Young  was  both  rector  and 
^ooist,  and  claimed  all  the  tithes  in  those  two  charaoters.  Some  of  the  occupiers 
fnag  set  up  modusex,  he  filed  a  bill  against  them  for  the  recovery  of  tithes,  and 
Med  his  title  as  rector  and  as  impropriator  of  a  portion,  alleging  that  the  portion 
jMisted  of  a  moiety  or  thereabouts  of  the  tithes  of  com,  and  also,  that  before  the 
Am,  the  vicar  bad  become  entitied  to  all  the  tithes,  except  the  tithes  of  com,  and 
1st  the  tithes  of  com  belonged  to  the  rector  and  to  the  portionist  in  moieties ;  and 
I  the  28th  of  [636]  June  1824  he  obtained  a  decree  for  the  tithes  as  claimed  by 
fa  IriU.  Some  accounts  and  books  were  tendered  in  evidence  by  the  Plaintiflh,  and 
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objected  to  by  the  DefencUmt.    I  allowed  the  entriea  to  be  read  de  bene  em, 
determiniDg  whether  they  were  st^ctly  admissible ;  and  on  oonsideratioD  of  tin  i 
evidence,  I  do  not  think  it  necessary  to  decide  the  point. 

It  being,  I  think,  established,  that  Thomas  Young  was  entitled  to  a  portiw  <rfl 
tithes  of  com  issuing  out  of  the  rectory,  it  appears  to  me  evident,  from  tJ»  cit 
stances  which  I  have  stated,  that  the  portion  was  a  moiety.    No  other  sappontiii 
oonsisteot  with  the  equal  rating,  the  statement  in  the  petition  of  1716,  and 
conveyances  of  1720  and  1723.    La  the  petition,  indeed,  the  portion  is  called  lita 
moiety,  but  the  rating  long  before  and  long  afterwards  leads  to  the  conolonoo  > 
equality  of  value ;  and  notwithstanding  the  comments  made  on  the  deed  of 
1720,  and  which  are  very  naturally  su^iested  by  the  ambiguous  expreisioiu 
am  of  opinion,  that  it  can  be  rationally  conatmed  only  as  a  description  of  a 
the  rectoral  or  com  tithes ;  and  there  is  nothing  which  affords  the  least 
thinking  that  anything  occurred  to  vary  the  rights  of  the  rector  and  portionist,  i 
time  after  the  deed  of  1720 ;  under  these  circumstances,  I  am  of  opinion,  that  ^ 
Young  in  his  lifetime  was,  and  that  the  Plaintiffs  under  his  will  and  up<m  that 
of  William  Young,  the  lunatic,  became  endtied  to  a  mmety  of  l^e  com  tit^el  i 
in  this  parish. 

The  Plaintiffs  consented  to  the  commutation,  and  the  next  question  is,  wl 
so  doing,  they  lost  all  remedy.  The  Tithe  Commutation  Act  (6  &  7  W.  4,t.l 
empowwed  the  Commissioners  to  fix  a  rent  charge  upon  landa  in  lieu  <tf  tflM 
kind,  to  ap-£687T-portion  the  rent  charge  am<Hig  the  lands  subject  to  tiUMl^j 
thereupon  to  discharge  the  hmds  from  the  future  payment  of  tithes,  and  as  to( 
questions  which  came  before  them,  their  decision  wss,  by  the  tenns  of  the  Act,  i 
final.  No  confirmed  agreement,  award  or  apportionment  is  to  be  impeached  i 
coofinuation,  by  reason  of  any  mistake  or  iutormality  therein,  or  in  any 
relating  thereto.  (Sect.  66.)  But  the  provisions  of  the  Act  relate  eej 
questions  between  tithe^wners  and  landowners ;  and  the  Plaintiffs  in  this 
not  raise  any  question  as  between  either  themselves  or  the  Defendant  Mr.  Yoi  _ 
the  landowners,  or  attempt,  in  any  way,  to  impeach  the  confirmed  agreemait'i^ 
award,  or  awortionment,  as  between  the  tithe-owners  and  landownera.  Whal 
be  conaiderea  is,  whether  the  Act  precludes  all  question  between  tithe-ownmi 
oircumatances  of  these  puties. 

At  the  time  of  the  agreement,  and  before  any  steps  were  taken  towi 
commutation,  Mr.  Yonge  was,  under  the  circumstances  which  have  been  stated,  ij 
actual  possession  or  receipt  of  the  profits  of  all  the  tithes  of  the  parish, 
therefore,  for  the  purposes  of  the  Act,  designated  the  tithe-owner,  witl 
regard  to  the  real  amount  of  his  interest.    From  this  it  would  seem  to  be  ctearj 
the  Commissioners  were  at  liberty  to  proceed  in  the  exercise  of  their  aut 
without  any  investigation  of  the  title  as  between  the  adverse  claims  of  tithe 
in  cases  where  one  person  was  actually  in  the  possession  or  receipt  of  the  res 
profits  of  the  tithes ;  and  it  is  afterwards  provided  by  the  seventy-first  section^j 
any  person  having  any  interest  or  claim  to  any  tithes  before  the  passing  of  tl 
shall  have  the  same  right  to  or  claim  on  the  rent  [638]  chai^  for  whidi  tne  i 
commuted ;  uid  having  regard*  to  these  provisions,  I  think  that  it  cannot  ~ 
intended  to  exclude  fnm  further  investigation  a  case,  in  which  tiiere  was,  befc 
award,  a  just  title  to  tithe^  which  by  aoddent  and  mist^e  was  not  brought  f« 
till  after  the  award  was  made.    The  rector  has,  in  fact,  obtained  that  which 
right  of  the  Plaintiffs,  and  which  they  could  have  obtained  if  they  had 
There  was  no  error  of  the  Commissioners,  for  the  Plaintifis  made  no  claim 
them,  and  the  award,  as  between  the  tithe-owners  and  the  tithe-payers,  with 
to  the  amount  of  the  rent  charge  to  be  paid  is  final. 

The  case  is  attended  with  considerable  difficulty,  but  on  the  best  ooi 
which  I  have  been  able  to  give  to  the  Act,  I  think  that  the  Plaintiffs 
precluded  from  seeking  to  establish,  in  this  Court,  a  claim  to  a  portion  of 
charge  commensurate  with  the  proportionate  value  of  their  ptntion  of  tithes, 
was  a  part  of  the  consideration  for  which  the  rent  chu^  was  given.  I 
think  it  right  to  declare,  that  the  Plaintift  were,  irevioualr  to  the  award 
Commisiionert,  entitied  in  fee  to  one  moiety  oi  the  com  tithes  payable  witlunl 
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Uriah,  and  that  they  are  now  entitled  to  a  share  of  the  rent  charge  for  which  the 
rh{^e  tithea  arising  within  the  parish  have  been  commuted,  bearing  such  proportion 

0  the  whole  rent  diarge,  as  the  value  of  one  moiety  of  the  com  tithes,  at  the  time  of 
he  commutatiiKi,  bore  to  the  value  of  all  the  tithes  arising  within  the  parish  at  the 
tme  time.  Having  regard  to  that  declaration,  refer  it  to  the  Master  to  ascertain 
rbat  share  of  tAxe  said  rent  charge  the  Plaintiffs  are  entitled  to,  and  let  the  Master 
tke  an  account  of  the  rent  char^  which  has  been  received  by  the  Defendant  since 
be  filing  of  the  Inll,  and  asoertam  and  state  what  [639]  is  due  to  die  Pkuntifb  for 
beir  ahare  thereof.  It  appears  to  me  the  PlnintafGi  are  not  entitled  to  any 
■rtber  aooonnt. 

There  does  not  appear  to  be  any  foundation  for  the  charge,  that  the  Defendant 
■d  notice  of  the  Plaintiffs'  right  before  it  was  discovered  by  the  Plaintiffs  themselves, 
od  the  claim  was  actually  made ;  and  considering  the  circumstances  under  which  the 
Mendant  was  put  into  possession  of  all  the  titnes  and  of  the  whole  rent  charge,  I 
Unk  that  the  Defendant  was  justified  in  requiring  the  claim  to  be  established  by  a 
tpl  proceeding ;  and  although  it  might  have  been  wished  that  some  of  his  means  of 
Hence  bad  not  been  resorted  to,  yet^  considering  that  the  error  and  mistake  was  the 
Itintifis',  that  the  necessity  of  coming  here  was  entirely  owing  to  their  omisdoo  to 
)ok  into  their  own  title  before  they  consented  to  the  award,  I  am  of  opiniw  that 
keymust  pay  the  costs  of  this  suit. 

The  Dwendant^  William  Yoiure,  the  rector,  received  the  whole  of  the  tithes  from 
he  time  of  faia  inducticm  in  Apru  1838,  but  never  aooounted  to  William  Young,  the 
PfKoprutor,  for  his  moiety  of  the  com  tithes. 

mlliam  Young  died  in  February  1840, 

The  bill  in  the  second  suit  of  Younff  v.  Yonge,  was  filed  by  the  administrator  of 
niliam  Young  to  recover  from  the  Defendant  the  value  of  the  portion  received  by 
ba  in  the  lifetime  of  William  Young,  the  lunatic. 

The  other  oircumstances  sufficiently  appear  in  the  statement  of  the  former  case. 

[640]  Mr.  Pemberton,  Mr.  Boteler,  and  Mr.  Eagle,  for  the  Plaintiff.  William 
wag,  the  lunatic,  and  the  Defendant  were  joint-tenants,  and  the  Defendant,  having 
mived  the  whole  tithe,  is  liable  to  account  to  William  Young's  executors.  The 
Kapier  was  not  bound  to  divide  the  tithe,  but  merely  to  see  it  out.  StUeman  v. 
mn-  (Latch,  228).  "Debt  sur  2  £.  6  per  cinque  parscms  de  Suitsom.  Sont  deux 
nrionanr  jviests,  k  les  parishioners  ont  use  per  40  ans  de  set  out  les  sevend  portions, 
m  ore  de  set  out  le  Tithe  generalment :  si  diens  I'estatute ;  quia  il  lay  out  son  Tithe 
dxt,  nient  en  severalty  A(y<mnatur,  per  auter  Report  fuit  adjudg,  que  parishioner 
'«st  lya  a  devide  ceo  en  moyetyes :  mes  les  parsons  devidera  enter  euz  mesmes,"  and 
he  Defendant  having  taken  more  than  his  share,  is  accountable  to  the  Plaintiff.  . 

Mr.  Kindersley  and  Mr.  Montague,  eotUrh.  The  Plaintiff  ought  to  go  against  the 
ttQjHer,  who  if  he  has  paid  to  a  wrong  hand,  was  not  discharged  by  the  payment, 
kI  still  remains  liable.    A  party  cannot  come  into  equity  to  recover  back  tithes  paid 

1  a  stranger  claiming  under  an  adverse  title,  and  who  is  not  a  trustee.  The  Bi^up  of 
I  Aaaph  v.  Williams  (Jacob,  349) ;  Drummmd  v.  Tke  Duke  of  St.  Albans  (5  Vea.  432) ; 
Mouy  v.  fVim-m  (6  Yes.  73) ;  Edaarda  v.  Morgan  (MH^leland,  554).  If  the  Plaintiff 
■d  any  right  against  the  Defendant^  it  is  by  action  at  law,  not  by  suit  in  equity. 
|he  parties  oould  not  have  tt^en  as  joiDt>tenanta,  because  their  interests  did  not  vest 
^the  same  tame.    JFoodgate  v.  Untrin  (4  Sim.  129). 

!  Thx  Mastsk  of  the  Rolls  [Lord  Langdale]  said  he  was  of  opinion  that  this 
il  ought  to  be  dismissed  with  costs. 

[641]   BouTCHER  V.  Branscohbe.   Nov.  3,  10,  1842. 

&e  17th  Order  of  August  1841  does  not  require  a  number  to  be  fixed  to  each 
separate  intem^tory,  but  merely  that  they  shall  be  divided  as  convenientiy  as 
riiay  be. 

Vhere  a  Defendant  is  called  on  to  answer  an  interrogatory  of  a  specified  number,  he 
Mnst  answer  all  the  succeeding  questions,  until  he  cornea  to  the  next  number. 

Where  the  interrcsatones  are  not  properly  numbered,  the  Court  will  stay  prooeedinga 
until  the  Oenerai  Order  has  been  complied  witii. 
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'  Tfaii  waa  an  application  to  take  an  amended  bill  off  the  file  for  irregularity,  is : 
eompl3nngwithtfael7thOrderof  Augnat  I84I.  (Ord.  Can.  169.)  Thatordert' 
"  that  the  interrof;atoriee  contained  in  the  interrogating  part  of  the  bill  shall 
divided  as  conTemently  as  may  be,  from  each  other,  and  numbwed  eonsecntii 
1,  2,  3,  &e.,  and  the  interrogatories  whieh  each  Defendant  is  required  to 
shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the  form  or  to  the 
following,  &0. 

The  bill,  in  this  case,  was  filed  against  a  single  Defendant,  and  was  of  conttd 
len^h.    The  questions  in  the  interrogating  part  were  very  numerous,  bat 
divided  into  ten  numbers  only.   Each  number  comprised  veiy  many  distmctin 
rogatories,  and  in  one  instance  included  about  forty  folios,  and  about  sixty  qaesfr 

Mr.  Kindersley,  in  support  of  the  motion.  The  Plaintiff  has  not  complied' 
the  directions  of  the  1 7tb  Order.  The  interrogatories  "  are  to  be  divided  ss  i 
veoiently  as  may  be  from  each  other,  and  numbered  consecutivdv  1,  2,  3,*i 
These  interrogatories  have  not  been  divided  as  convenientlT  as  might  be,  and  \ 
not  been  numbered  consecutively  1,  2,  3,  for  one  number  covers  a  long 
of  interrogatcniea.  This  is  an  attempt  to  evade  the  order ;  a  Defendsnt  1 
right  to  M  distinctly  informed  what  mtemigatories  he  is  reqmred  to  answer ;  \ 
one  number  be  prefixed  to  ten  distinct  questions,  how  can  he  know  whether  i| 
merely  the  first,  or  the  whole  series  which  lie  is  required  to  answer  t 

The  proper  mode  of  objecting  is  to  move  to  take  the  bill  off  the  file. 

Mr.  Femberton  and  Mr.  Pryor,  amtri.   The  Plaintiff  has  complied  with  Uie 
and  done  more,  for  there  being  a  sole  Defendant,  he  need  not  nave  Dumbered  I 
interrogatories  at  all. 

The  object  of  the  General  Order  must  not  be  lost  sight  of.  It  waa  made  in  i 
to  limit  a  Defendant's  answer  to  those  portions  only  of  the  interro^tories 
related  to  him,  and  in  order  that  his  office  copy  might  not  comprise  intei 
which  the  Plaintiff  did  not  require  him  to  answer.  Where  there  is  one 
oiil^,  the  reason  does  not  apply,  as  the  Plaintiff  interrogates  only  that  part  whig 
desires  to  have  answered.  He  requires  from  a  sole  Defendant  an  answer  to  ' 
interrogatory. 

If  tnere  has  not  been  a  compliance  with  the  order,  it  would  not  be  tiie 
course  to  take  the  bill  off  the  file. 

Mr.  Kindersley,  in  reply.    There  was  another  object  in  making  this  order, 
was  this,  that  the  Plaintiff,  in  taking  exceptions,  might  by  referring  to  the  no 
pr^xed,  conveniently  specify  the  portion  to  which  nis  objection  related.    He : , 
say  the  Defendant  has  not  fully  an-£643}^ered  the  tenth  interrogatory,  hot  I 
object  would  be  defeated  if  sixty  questions  were  comprised  in  the  tenth  int 
nine-tenths  of  which  mij^t  have  been  fuUy  answered  by  the  Defendant. 

The  Master  of  the  Bolls  [Lord  Langdale].    I  shall  enquire  whether 
point  has  occurred  in  any  other  branch  of  the  CourtL   I  most  own,  however,  Ij 
considerably  surprised  to  find  the  way  in  which  the  case  was  pnt.    It  has 
argued  as  if  there  was  an  order  directing  that  every  question  should  be  ^ 
and  distinctly  numbered ;  that  the  Plaintiff  is  not  to  be  at  liberty  to  ins«t  il 
interro^tories  the  word  "whether,"  without  having  a  corresponding 
immediately  preceding  it.    That  is  not  the  order,    "nie  order  is  that  the 
rogatories  are  to  be  dinded  "as  conveniently  as  may  be,"  and  then  numbered, 
what  purpose  was  this  to  be  done  ]   Previously  to  these  General  Orders,  a 
had  arisen  in  drawing  bills,  to  call  upon  each  and  everr  Defendant  to  answer 
matters  and  interrogatories  in  the  bul,  whether  such  Defendants  had  or  had 
inter^t  in  or  knowledee  of  the  subject  ot       allegations  or  interrogatories, 
object  no  doubt  of  the  order  was  to  prevuit  that  abuse,  and  to  enable 
Defendant  to  know  distinctly  what  part  of  the  Ull  he  was  required  to 
order  that  he  might  be  exempted  from  all  charge  of  insufficiaicy  when  he  , 
regard  to  the  interrogatories  with  which  he  was  not  concotied.    That  was  the 
«f  the  17th  Order. 

This  is  the  case  of  a  single  Defendant.  Id  words  it  may  be  included  in  the  • 
but  I  shaU  inquire  whether  this  matter  has  been  discussed  or  decided  elsewb 
order  that  there  may  be  an  uniform  rule  upon  the  subject,    I  most,  hoi 
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am  declare  my  opinion,  that  there  is  no  rule  of  the  Court  requiring  the  Plaintiff,  in 
^ng  his  bill,  to  add  a  number  to  every  sentence  of  the  interrogating  part  which  is 
1^  by  the  word  "  wheUier."  The  (tivinon  is  to  be  made  in  as  eoDTenient  maoaer 
ty  be,  for  the  paipoae  of  enabling  eaeh  Defendant  to  see  what  it  is  necessary  for 
to  answer. 

'I  think  also  that  when  a  Defendant  is  oalidd  upon  by  the  bill  to  answer  an  inter- 
of  a  spemfied  Dumber,  snch  number  mnst^  of  neoesnty,  comprise  all  tiie 
which  follow,  untat  you  come  to  the  next  number, 
am  called  upon  to  assume,  that  the  Plaintiff  has  inserted  interrogatories  in  hift 
no  purpose  whatever ;  and  because  some  of  them  are  not  immediately  preceded 
,  number,  therefore  no  answer  at  all  is  to  be  put  in  to  them,  notwithstanding  the 
~  ~'  has  put  those  particular  questions  to  this  one  Defendant 
must  say,  whatever  may  be  the  ultimate  decision,  the  proposition  to  take  the  bill 
file  seems  perfect^  extravagant  ;  all  I  could  do  wonfd  be,  to  stay  the  pro- 
antil  the  Plaintiff  amendea  his  interrogatories  by  inserting  the  nnmbers  that 
required, 

rop.  10.  Ths  Mabtxb  op  ISB  Bolub  [Lord  lAngdale].  Upon  inquiry,  I  do 
Ifnd  that  the  17th  Order  of  the  26th  of  Angust  1841  has  been  Drought  under  the 

srstion  of  any  of  the  Judges. 
[Tlie  complaint  is,  that  each  question  comprised  in  all  the  interrogatories  to  an 
led  bill  against  a  single  [645]  Defendant  has  not  been  separately  numbered. 
I  qnestions  Iraing  very  numerous,  they  are  divided  from  each  other  by  only  ten 
8,  each  number  beine  followed  by  many  interrogatories,  which  are  not 
ily  numbered  or  divided  from  each  other  by  numbers ;  and  the  Defendant 
IS,  that  he  does  not  know  whether  he  ought  or  ought  not  to  answer  more 
I  the  single  and  distinct  interrogatory  which  follows  each  number, 
^ke  order  directs,  that  the  interrogatories  shall  be  divided  as  conveniently  as  may 
each  other  and  numbered  consecutively.  ^ 
le  purpose  was  plainly  to  make  it  inonmbent  upon  the  Plaintiff  to  distinguish 
ioalar  interrogatories  were  to  be  answered  l>y  each  one  of  several 
Its. 

le  mode  of  securing  that  object  is,  to  direct  the  interrogatories  to  be  con- 
lijy  numbered  in  every  case.  The  numbers  afford  easy  and  certain  means  of 
_  the  required  distinction,  and  the  direction  to  make  them  without  exception 
ms  little,  if  any,  additional  trouble  or  expense,  and  may  contribute  to  secure  the 
It  observance  of  the  order. 

the  case  of  a  single  Defendant  the  reason  for  making  a  distinction  amongst  the 
_    >rie8  does  not  apply.   The  objection  appears  to  me  to  be  frivolous.  All 
[Interrogatories  are  to  be  answered  by  the  same  person,  whether  they  ue 
sly  numbered  or  not ;  but  as  the  order  directs  a  form  of  which  the  numbers 
port,  the  question  is,  whether  the  direction  to  divide  tiie  interrogatories  as 
iiently  as  may  be  from  each  other  has  been  observed.    The  principle  of 
[646]  which  has  been  adopted  in  this  particular  case  has  been  to  distinguish 
ite  numbers  the  new  interrogatories  from  those  which  are  amendments  of 
intermgatOTies,  and  the  application  of  it  must  be  convenient  to  the 
mt. 

fam  of  opinion  that  the  directions  contained  in  the  orders  have  been  sufficiently 
and  that  neither  the  orders  nor  the  purpose  for  which  the  orders  were 
require  the  Plaintiff  to  number  the  interrogatories  any  otherwise  than  he  has 

  motion  ai^>ears  to  me  to  be  unreasonable  and  vexatious,  and  I  therefore 

'.  it  with  costs. 
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[646]  Benson  v.  Hadfield.  Nas.  0,  16,  26,  1842. 

Tbe  PlaiDtiffs  appointed  A.,  6.,  and  C.  their  foreign  agents ;  A.  retired,  <ad 
Plaintiffs  then  appointed  B.,  C.,  and  D.  agents.    The  transactions  being  asf 
Held,  that  a  bill  for  an  account  of  the  two  agencies  was  multsfarious  as 
A>  i  but  temhU,  if  the  dealings  had  not  been  separate,  but  a  mere  cootinaation,  I 
decision  would  have  been  otherwise. 

W.  D.  assigned  an  ttdusire  trading  privilege  tp  a  trustee  for  a  company  m 
aideration  of  receiving  one-fifth  of  the  etear  profits.   The  directors  were  to 
tbe  es:clusive  management  of  the  affairs  of  the  oompuy.  field,  that  W.  Dl  i 
not  a  necessary  party  to  a  suit  respecting  the  dudiDga  between  the  directont 
a  third  party. 

A  demurrer  on  two  grounds  foiled  as  to  one  and  suoceeded  as  to  tbe  other.  Noi 
were  given. 

This  case  came  before  the  Court  upon«general  demurrer  to  the  whole  bill. 

The  bill  was  filed  by  the  four  directors  of  the  Bahia  Steam  Navigation  ~ 
and  the  substance  of  it  was  as  follows : — 

In  February  1838  William  Duff  was  entitled  to  the  exclusive  privilege  ofj 
navigation  of  certain  pu:ts  of  [547]  Bahia,  for  ten  years,  under  a  grant  ol 
from  the  Grovemment  of  Bnudl,  and  also  to  the  benefit  of  certain  navi^tion 
entered  into  with  that  Government. 

In  June  1838  the  four  Plaintiffs  and  other  persons  established  a  oompu), 
the  purpose  of  carrying  on  a  system  iA  steam  naviga^on  in  the  bay  and  waten  il] 
province  of  Bahia,  and  elsewhere  along  the  coast  of  Brazil,  and  which  was 
"The  Bahia  Steam  Navigation  Company." 

By  an  indenture  dat^  in  September  1838,  Duff  assinied  all  his  interest  iol 
contracts  and  privileges  to  a  trustee  for  the  company.  Duff,  as  a  consideratioDij 
to  receive  £3000  from  tbe  company  from  the  instalments  on  the  shares,  andai 
share  of  the  net  profits  after  payment  of  the  dividends  and  other  expenses. 

The  deed  of  settlement,  which  recited  the  assignment  from  Duff,  coDtainedj 
usual  clauses  that  the  directors  should  have  the  exclusive  management  of  the  i 
(tf  the  company. 

In  1838  four  of  the  Defendants,  William  Hadfield,  Charles  G.  HadfieU, 
J.  Annando,  and  Sobort  W.  Wood,  eairied  on  the  business  of  merefaaiita 
Liverpool  and  Bahia,  under  tbe  firm,  at  Lirnpool,  of  Hadfield,  Wood  & 
at  Bahia,  of  Annando,  Hadfield  &  Woiod. 

In  September  1838  the  directors  of  the  company  agreed  with  the  Liverpodl 
that  the  Bahia  firm  should  be  the  agents  of  the  company  there,  with  a 
for  their  services. 

[648]  In  April  1840  Wood  retired,  and  the  other  two  Defendants,  Jose  H. 
and  Manoel  P.  Bozas  became  partners  with  Messrs.  Hadfields  & 
diese  five  Defendants  carried  on  the  business  together,  under  the  same 
September  1841,  when  Braga  and  Bozas  retired.   From  that  period  tbe  Insine 
been  carried  on  by  the  two  Hadfields  and  Armando,  under  the  firm  of 
Armando  at  Liverpool,  and  Annando,  Hadfield  &  Co.  at  Bahis. 

By  a  letter,  dated  the  12th  of  August  1841,  tiie  company  detormined  the  i  _ 
Armando,  Hadfield  &  Ca,  who,  however,  acted  until  Ootober  1841,  when  tUi 
agents  of  the  company  commenced  acting.    The  former  agents,  however, 
deliver  tbe  property  of  the  company  in  their  possession. 

The  bill  stated  transactions  of  business,  by  means  of  which  the  parties  in 
became  indebted  to  the  Plaintiffs;  but  it  was  not  very  clearly  stated  in  1* 
whether  the  agencies  and  dealings  between  the  Plaintiff  and  the  several  fir 
been  separate  and  distinct,  or  mere  continuations  of  the  original  arrangementi. 
Court,  however  (see  5  Beav.  554)  (taking  the  statements  most  against  the 
held  them  separate,  and  it  is  therefore  not  necessary  to  detail  the  circu 
affecting  that  point 

The  bill  was  filed  against  Wood  and  the  other  partners,  and  chaif^ed,  thiki 
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Defendaato  oaght  to  aocount  for  what  they  or  any  of  them  had  received  since  their 
cjr  WIS  determined.  It  prayed  an  account  of  all  the  dealings  and  transactions 
eoD  the  sftid  Defendants,  or  any  of  them,  as  constituting  the  said  firms  of  [M9] 
udo,  Hadfields  &  Wood,  and  Armando,  Hadfields  &  Co.,  as  agents  of  the  Bahia 
m  NsTigation  Company,  and  all  sums  of  money  possessed  and  received  by  the 
Defeoduits  respectively,  or  by  any  of  them,  &e. 

Th6  Defendant  Wood  put  in  a  demurrer  to  this  bill  upon  two  grounds :  1st,  for 
tifariousness ;  and,  2dly,  because  Mr.  Duff  had  not  been  made  a  party. 
Ur.  Eindersley  snd  Mr.  Lewis,  in  support  of  the  demurrer.  This  bill  is 
tifarious.  It  seeks  to  have  the  aoeounta  taken  between  the  Plaintiffs  and  three 
bet  finns.  Two  aeendes  wiUi  different  parties  cannot  be  comprised  in  one 
kx  the  Defenduits  have  no  common  interest ;  here.  Wood  has  no  interest  what- 
io  the  transactions  which  took  place  after  his  retiremmt  in  April  1840,  between 
iPluDtiffs  and  the  other  Defendants. 

SecoDdly,  Duff  is  a  necessary  party :  for  though  the  directors  may  represent  the 
BpsDf,  they  do  not  represent  Duff,  who  has  a  material  interest  in  the  accounts  to 
USD  in  this  suit 

Mr,  Pemberton,  Mr.  G.  Turner,  and  Mr.  Piggott,  cotUr^.    The  rule  of  pleading  as 
nltihriousness  does  not  require  that  every  I^fendant  shall  be  interested  in  every 
tion  of  the  relief.    In  Campbell  v.  Mackaif  (1  Myl  &  Cr.  603),  A.  and  B.  were 
8  under  one  deed,  C.  and  D.  under  a  second,  and  A.,  B.,  and  C.  were  trustees 
s  vilL    It  was  held  that  a  bill,  by  the  ohildreo  entitled  under  the  three 
aments,  against  A.,  B.,  C,  and  D.,  for  an  aeeount  and  administrataon  of  die  pro- 
}perty  comprised  in  the  two  deeds  and  will  was  not  multifarious. 
*i  u  always  a  question  of  convenience,  and  it  would  be  most  inconvenient  to  split 
matters  and  make  them  the  subject  of  three  distinct  suits.    The  agencies  were 
distinct  and  separate  appointments,  but  mere  continuations  of  the  first.    It  will  be 
saaij,  also,  to  ascertain  what  was  due  to  the  Plaintiffs  at  the  dissolution  of  the 
firm,  in  order  to  see  what  is  to  be  charged  against  the  second,  as  from  its  com- 
Kenunt ;  so  the  balance  huided  over  to  the  wild  can  only  be  known  by  taking 
lacconnts  of  the  second  partnership.   It  is  manifestly  the  most  convenient  where 
mhtx  Defendants  are  interested  in  tiie  whole  accounts,  to  include  tike  whole  matter 

^)Dff  was  no  party  to  the  eontraofc  between  the  Plaintiffs  and  the  Defendants ; 
^  entitled  to  a  share  in  the  clear  profits,  he  is  not  a  partner.   To  hold  that  he 
^  necessary  party  to  this  suit  would  be  to  lay  down  tnat  he  mast  be  a  party  to 
igation  between  the  directors  and  every  other  person  with  whom  they  may  have 
dnliDgs, 
'.  Kuidersley,  in  reply. 

^en.  26.  The  Master  of  the  Kolls  [Lord  Langdalel.   This  case  came  on 
I  demurrer  to  the  bill,  filed  by  the  Defendant  Wood.    He  objects  to  the  bill  on 
onds,  first,  because  he  says  there  are  not  proper  parties  to  the  bill,  and  next 
the  bill  is  multiibrious. 

.]  Upon  the  question  of  parties,  it  seems,  that  a  person  of  the  name  of  William 
K  oititled  to  a  certain  share  of  the  profits  arising  from  carrying  on  the  concern : 
the  agreement  between  him  and  the  persons  by  whom  tibia  company  was 
the  profits  arising  from  the  general  transactions  of  the  trade  were  to  be  dis- 
in  such  a  manner  that  Mr.  William  Duff  had  an  interest  in  a  portion  of  those 
Mr.  Duff  was  not  to  interfere  with  the  business  of  the  concern,  for,  according 
arrangement  between  the  parties,  the  business  was  to  be  carried  on  by  the 
n,  and  according  to  the  terms  of  their  agreement  they  were  to  deal  in  such 
:  aa  they  thought  fit ;  and  in  short  they  were  at  liberty  to  deal  like  any  other 
IT  with  other  persons  for  the  purpose  of  carrying  on  the  business  of  the  con- 
In  carrying  on  the  business  of  the  concern,  they  entered  into  a  particular 
vith  one  of  the  firm  or  partnership  in  which  the  Defendant  was  a  partner, 
of  tiiat  jvoeeeding  is  set  forth  in  this  bill   The  firm  of  Armando  &  Co. 
I  reiffiesent  Uie  company  upon  all  occasions,  to  promote  «id  protect  its  interest, 
iae  and  assist  the  omnecB  and  clerk^  vad  all  persons  in  their  emplov,  and  to 
^  control  odf  them,  vmder  such  limitations  and  instructions  as  shoum,  from  time 
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to  time,  be  tranemoitted  by  the  directors ;  they  were  to  distribute  2000  shani, 
reserved  for  the  Brazils,  amongst  such  persons  as  should  be  deemed  most  adnatageooi 
to  the  company ;  were  to  receive  the  deposits  and  instalments,  and  also  to  recdve 
from  the  captains  and  superintendent  the  earnings  of  the  vesseU,  and  to  remit  iD 
'  monies  to  the  order  of  the  directors.  For  these  purposes  they  entered  into  particdir 
contraota ;  and  the  question  which  arises  here  is  simply  this,  whether  the  direetari 
art  to  hare  an  account  of  any  of  the  dealings  which  they  entered  into  with  iny 
persons  in  relation  to  the  business  [66^,  oairied  on,  without  Mr.  Doff  being  t 
puty  to  the  account.  lb  is  said  be  has  an  interest  in  the  profits.  He  has  an  interest 
in  the  ultimate  genend  profits  at  the  oonoem,  bat  he  has  do  iDtereit  in  any  part»ralff 
transactions,  otherwise  than  as  they  afiect  the  general  account  on  which  the  uhannte 
profits  will  be  shewn.  The  proposition,  however,  is,  that  the  directors  of  the  compasf 
are  to  have  no  dealings  with  anybody,  and  no  redress  from  this  Court  in  respect  of 
any  dealings,  unless  they  make  party  to  the  suit  Mr.  William  Duff,  who  has  contracted 
to  give  them  the  whole  and  sole  management  of  the  concern,  the  right  to  flettle 
accounts  and  to  carry  on  all  the  dealings  of  the  concern.  The^r  are  not,  in  short,  to 
have  any  account  from  anybody  in  this  Court  without  the  partacipataon  of  Mr.  Did 
The  argument  must  go  further,  and,  on  the  other  hand,  the  agents  with  whom  tic 
directors  may  have  had  any  transactions  are  not  to  have  a  right  to  enforce  thax  on 
contracts  against  the  directors  if  sach  directors  choose  to  object,  that  Mr.  Doff  is  nott 
party.  I  am  of  opnion  tiiis  Court  has  never  gone  such  a  length  as  to  make  it  new- 
sary  for  a  person  in  the  situaticm  of  Mr.  Duff  to  be  a  party  to  a  bill  like  the  preaeaL 
I  think,  therefore,  that  that  part  of  the  demurrer  fails. 

With  respect  to  the  other  ground  of  demurrer,  the  case  stands  thus :  a  oertvi 
firm  established  at  Bahia,  became  in  the  month  of  November  1838  tJie  agente  for 
the  company.  That  firm  consisted  of  four  persons,  William  Hadfield,  Robert  Woo^ 
Charles  Hadfield,  and  Anthony  Armando,  and  they  continued  to  be  the  agents  rati 
the  25th  of  April  1840.  Upon  that  day,  Mr.  Wood,  who  is  here  the  demurring  parfyt 
ceased  to  be  a  partner  in  that  firm,  and  two  other  persons,  named  Braga  and  Boa^ 
then  became  partners.  After  the  25th  of  April  1840  the  partners  oonstatuting  ^ 
new  [663]  firm  acted  as  agents,  and  they  continued  to  do  so  unldl,  I  think,  the  month 
of  October  1841,  new  agents  having  been  appointed  by  the  Plaintiffs  by  the  tetter  <;f 
August  1841,  who  be§^  to  act  in  the  month  of  October  1841.  There  was  brtweea 
August  and  October  another  change  in  the  partnership  firm  of  those  agenta,  for  ob 
the  8th  of  September  1841  Braga  and  Rosas  ceased  to  be  partners. 

Now  considering  the  nature  of  this  agency,  as  set  forth  in  the  bill,  there  is,  u  ik 
appears  to  me,  a  very  great  probability  that  the  agency  transactions  which  had  beei 
commenced  whilst  the  partnership  was  constituted  in  one  particular  mode,  were,  u  to 
many  of  them,  continued,  from  time  to  time,  during  the  whole  series  of  the  dealing 
And  I  can  very  well  conceive  a  case  properly  stated,  in  which  it  would  be  qvM 
necessary,  and  it  may  ultimately  be  quite  necessary  in  this  case,  to  continue  tnf 
petBon  who  was  a  partner  in  one  of  these  agency  firms,  a  party  to  this  cause 
which  these  accounts  are  to  be  taken.  The  continuing  partners,  it  is  plain,  hift 
treated  it  as  a  matter  of  that  sort,  for  from  the  statement  of  the  bill,  gm  aceonrt 
was  rendered  of  the  transactions  that  took  place  from  November  1836  to  ti» 
beginning  ef  July  1889 :  that  vas  agreed  to  be  right  by  all  parties,  and  most  hsfl 
been  rights  because  during  tJiat  time,  no  alteration  took  place  in  Uie  firm ;  bat  aftff 
the  alteration  had  taken  place  in  the  firm,  and  in  the  month  of  July  1841,  tlun 
was  an  account  rendered  by  Armando,  who  was  a  partner  in  both  firms,  dmogh 
constituted  of  different  sets  of  partners,  which  continued  the  transactitNas,  as  I 
understand  the  statement  in  this  bill,  from  the  beginning  of  July  1839  until  the  mostt 
of  May  1841 ;  that  is,  continuing  it  on  through  the  time  when  the  change  had  tate 
place  in  the  month  of  April  1840.  It  seems  to  me  therefore  [564]  prohaUe,tkft 
there  was  such  a  continuation  of  transactions  as  would  make  it  proper  to  have  al 
these  persons  parties,  and  it  was  strongly  argued  to  be  so  on  the  face  of  l^e  IhIL 

At  the  time  the  demurrer  was  argued,  I  certainly  had  some  consideraUedoofat  witfc 
respect  to  the  frame  of  the  bill,  how  far  it  contained  such  aU^tions  as  aj^nared  (» 
render  it  necessary  to  continue  as  parties  to  the  suit  the  different  persons  parties  te 
the  transactions.   I  have  read  the  bill  carefully  for  that  purpose,  ud  I  think  itdoes 
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netun  Bach  all^tions ;  on  the  contrary  I  think  the  allegations  (which  oueht  to  be 
l^stroDgly  against  the  pleader)  such,  that  if  they  were  sustained,  would  saew  that 
MR)  vos  a  separate  dealing  with  one  firm  up  to  the  2Sth  of  April  1840>  and  a  distinct 
■ting  with  toe  other  after  that  time.    The  bill  certainly  does  seek  to  charge  all  the 
Rtia,  sod  among  them  Mr.  Wood,  with  the  separate  transactions  which  commenced 

Pirattly  to  the  time  when  he  ceased  to  be  a  partner.   That  being  the  nature  of 
egitioDS,  I  thinkf  as  regards  Mr.  Wood,  it  is  multifarious  as  it  now  stands,  and 
uirt  allow  the  damuirer  for  multi&iiouSQess,  giving  to  the  Pl^tifis  leave  to  uuend. 

The  questioD  of  costs  {Ord.  Can.  17)  having  been  mentioned. 

The  Masteb  of  the  Rolls  said,  that  as  one  of  the  grounds  of  the  demurrer  had 

Meded  while  the  other  had  failed,  he  should  give  no  costs.  {Davis  v.  Beid,  5  Sim.  443.) 

[If66]   30DDIN0T0N  p.  WOODLEY.    {Ex  relatione,)   Nov.  11,  1842. 

[a  C.  12  L.  J.  Ch.  16 ;  6  Jur.  960.] 

offieer  having  half-pay  amounting  to  £150  a  year  (which  is  not  alienable)  will  not 
•  allowed  to  proceed  m  fom&  pavperitf  and  tbat  notwithstanding  he  has  taken  the 
anefit  of  the  Insolvent  Act 

Iliia  was  a  motion  to  dispauper  the  Defendant  It  appeared  that  the  Defendant 
a  commander  in  the  Nav^',  and  entitled  to  half-pay,  amounting  to  £150  a  year, 
vu  DOW,  and  bad  been  smce  February  1841,  a  prisoner  in  the  Flee^  and  were 
» MTeral  attachments  issued  against  him  for  sums  amounting  altogether  to  about 
0.  Being  desirous  of  taking  tne  benefit  of  the  Insolvent  Debtors  Act,  a  vesting 
of  his  estate  and  effects  hud  been  made  on  the  5th  of  June  1841.  On  the  2d  of 
his  schedule  was  filed.  It  also  appeared  that  since  the  Defendant  bad  been 
D  to  the  Fleet,  he  had  received  from  friends  several  hundred  pounds  as  donations, 
hid  a  wife  and  seven  children. 

[hi  the  6th  of  September  1842  the  Defendant  obtained  an  order  to  defend  this 
tt  femd  pauperis^  upon  the  usual  affidavit  that  he  was  not  worth  £5  after  payment 
u  jmt  debts,  his  wearing  apparel  and  the  matters  in  question  in  the  cause  only 

Plaintiff  now  moved  that  the  order  of  the  6th  of  September  1842  might  be 

r.  EUerton,  in  support  of  the  motion.   The  Defendant  is  still  entitied  to  his 
ty,  oi  which  he  cannot  by  charge  or  aesigoment  deprive  himself:  beiiw  in 
and  receipt  of  this  income,  he  ought  not  to  be  permitted  to  defend  mi  jmvUi 

Mr.  Torriano,  contrii.    The  1  &  2  Vict.  c.  110  gives  to  the  Court  for  Relief 
rent  Debtors  a  power,  with  the  consent  of  the  Admiralty,  to  take  an  insolvent's 
f,  or  part  of  it,  to  satisfy  hia  creditors,  and  therefore  the  half-pay  to  which  this 
ant  is  entitled  is  not  at  his  own  disposal^  and  his  affidavit  in  which  be  stated 
[he  wss  not  worth  £5  is  strictly  true.    He  cited  from  WTiUelock  v.  Baker  (13  Ves. 
',SD  expression  of  Lord  Eldon  as  to  dispaupering  the  Plaintiff:  "The  Coui-t 
is,  and  I  hope  always  will  be,  tender  upon  that."  RomUly  v.  Griid  (2  Beav. 
I  was  also  cited. 

^  -1  Masixr  of  thk  Bolls  [Lord  Langdale]  (without  hearing  a  repl^)  said,  this 
[Ttty  distressing  case,  and  there  are  circumstanoes  which  the  Plaintiff  might 
fAy  take  into  consideration :  but  what  I  have  to  consider  is,  whether  an  ofi^r 
;  half-pay  is  justified  in  making  an  affidavit  that  he  is  not  worth  £f>.    I  am  of 
1  that  he  is  not,  because  half-pay  is  given  without  power  to  dispose  of  it,  in 
'  to  enable  him,  whenever  the  Government  may  call  upon  him,  to  be  prepared  to 
i  country.    The  Admiralty  may,  it  is  true,  apply  a  portion  of  his  half-pay  to 
the  creditoi's  under  his  insolvency;  but  it  would  not  be  consistent  with  the 
f  <d  the  Admiralty  to  deprive  him  of  his  half-pay  to  such  an  extent  as  to  enable 
^to  ttf  that  he  is  not  worth  X6.  .The  case  seems  very  distressing,  but  I  must 
I  the  order  with  costs. 
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[697]  Stubch  v.  Young.  Nov.  25,  1843. 
[S.  C.  12  L.  J.  Ch.  56.] 

A  mortgaged  havine  the  legal  estate  is  not  entitled  to  a  receiver  appointed  by 
Court,  idthough  ^e  tenants  may  be  numerous,  and  the  rents  difficmt  to  o^oet. 

WlMn  «  BOtiee  of  nOCktt  mibneei  t#o  objeota,  and  l^a  principal  one  fiila,  die  |i 
moviDg  must  pay  the  oosto  of  tike  motion. 

This  was  a  motion  on  behalf  of  the  Plaintiff  for  the  production  of  documente, 
for  a  receiver.    It  was  stated  that  the  Plaintiff  was  a  mortgagee,  having  the  le 
estate  vested  in  him,  and  the  grounds  on  which  the  receiver  was  asked  were,  that 
tenants  were  very  numerous,  and  that  there  was  a  difficulty  in  collecting  the  reels. 

Mr.  Renshaw,  for  the  Plaintiff,  argued,  that  under  these  circumstaucM, 
mortgagee,  if  he  took  possession,  would  be  entitled  to  appoint  a  receiver,  and 
the  expenses  Againit  the  mort^;agor,  and  that,  therefore,  it  would  be  mora  '* 
to  have  the  of  a  r^eeirer  a^inted  under  t^o  Court 

Mr.  Fsnbeitoa,  lor  Urn.  Youn^  who 
«b«nM  didnotO^ipOM. 

Mr.  Tonnge,  contrti.  I  do  not  resist  the  produol^n  vi  tiio  doeoments,  but 
the  other  part  of  the  motion,  a  legal  mortgagee  has  no  rij^t  to  eome  ben 
receiver.    He  is  at  liberty,  if  he  pleases,  to  take  possession. 

(The  Master  of  the  Rolls.    I  think  you  are  right  on  that  point.) 

Then  the  Plaintiff,  having  joined  two  objects  in  his  notice  of  motion,  and 
failed  in  the  principal  one,  ought  to  pay  the  costs  of  the  application. 

The  Master  of  the  Kolls  [Lonl  Langdale],  on  that  ground,  thought  the  Pi 
ought  to  pay  the  oosts.<l) 


[558]   Byng  v.  Lord  Straitord.   Nov.  19,  21,  22,  23,  1842 ;  Jan.  12,  mV 

fS.  C.  12  L.  J.  Ch.  169 ;  affirmed  on  appeal,  sub  nom.  Soon  v.  £mul  10  a 
508  ;  8  G.  R.  835  ;  8  fo.  M3.   S^Inre  Pmreg,  1883,  24  CHl  D.  «16.] 

A  testator  gave  his  personal  and  landed  estates  to  A.  for  life,  and  afterwards  to '. 
life,  and  then  to  the  eldest  son  of  C,  and  afterwards  to  his  second,  third,  orl 
later  sons  he  might  have  by  D.,  and  then  to  the  eldest  son  and  other  son6_ 
cessively  of  E. ;  but  all  these  to  be  subject  to  the  outpayments  and  legacies  ffl 
ing.    The  testator  declared,  "  that  if  the  legacies  and  conditious  of  his  will 
not  complied  with  exactly,  then  he  left  all  the  advantages  of  it  to  the  next 
in  succession,  subject  to  those  legacies,  and  so  on,  unless  they  were  dischi 
He  gave  many  legacies  and  annuities  by  thirteen  codicils,  which,  if  not  pud,! 
who  were  to  inherit  bis  personal  estate  were  to  be  mbject  to  the  pmanieB  I 
will,  and  hia  personal  estate  was  to  go  to  the  uez£  he  ud  mtaaled  it  oo.  fl 
several  sons.  Held,  that  subject  to  the  prior  Ufe-astatMy  tbd  aldaiA  'aon  kS.  GL j 
the  personal  estate  absolutely. 

It  is  the  duty  of  the  Court  to  give  effect  to  the  intention  of  testators,  as  far; 
rules  of  law  will  permit ;  but  if  a  testator  uses  words,  which  by  their  plain  ii 
give  an  absolute  estate,  the  circumstance  of  his  giving  the  same  abt^olute  I'stf.tsl 
a  succession  of  legatees,  in  a  manner  incompatible  and  inconsistent  with 
enjoyment  of  the  property  plainly  given  to  the  first,  will  not  aothoirin^' 
to  alter  the  effect  of  the  words  by  which  that  property  is  given. 

The  first  legatee  of  a  quasi  estate  tail  in  personalty  takes  the  abadnte 
notwithstanding  a  manifest  and  avowed  iuteutaon  to  giva  a  soooenoo  of 
interests. 

(1)  See  .Stmi/W  V.  .ffocibiorc,  1  Vern.  316  ^  6(x0w  t.  0^«iMli  S  AI3l  61B; 
is,  3  Mad.  170;  £snwy  t.  StwdL,  iJae.  &  W.  6i7. 
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F  u  absotnte  interest  be  given  upon  an  expreu  condition,  which  may  be  lawful  in 
itself  bat  is  incompatible  with  the  free  enjoyment  of  the  property,  the  Court  does 
not  modify  the  absolute  interest,  for  the  purpose  oi  giving  ^eot  to  the  condition, 
bat  declares  the  condition  void  for  the  purpose  of  supporting  the  absolute  intereatw 

Then  the  eondildon  intended  to  be  annexed  to  a  gift  is  inconsistent  with  and  repog- 
Diat  to  tiie  (pit  itsdf,  the  condition  is  held  to  be  wholly  void. 

[  a  testator  were  to  give  all  his  real  estate  to  A.  in  fee,  and  then  to  B.  in  fes^  and 
afterwanis  to  C.  in  Tee,  or  to  give  all  bis  person^  estate  to  A.,  and  then  to  B.,  and 
sfterwards  to  C,  there  is  no  rule  of  construction  authorising  the  Court  to  restrict 
(he  estate  given  to  A.  to  a  life  interest  for  the  purpose  of  giving  effect  to  the  gifts 
toRand  C. 

i  has  been  established,  that  the  words  of  a  will  must  be  construed  with  reference 
to  the  subject-matter,  and  that  the  same  words,  even  in  the  same  sentence,  ma^ 
have  one  effect  in  their  application  to  real  estate,  uid  another  effect  in  their 
^jfAication  to  persraal  estate. 

The  i^uestion  in  this  case  was,  whether  upon  the  true  construction  of  the  will 
id  oodieik  of  die  testator,  the  Fiaiotiff  Geotge  Byng  was  entitled  to  the  reddoary 
MMnal  esti^  of  the  testator  for  life,  or  absolutely. 

The  Bight  Honourable  William  Sari  of  Strafford  made  hia  will  dated  the  2fith  of 
Btober  1774,  which,  so  [559]  far  as  is  material,  was  as  follows ; — "I  William  Bail  of 
tnffard  find  it  necessary  to  make  a  new  will  instead  of  the  last  will  made  in  1769, 
f  the  death  of  many  friends  and  relations,  and  the  ingratitude  and  misbehaviour  of 
hen  of  them.  I  leave  to  my  dear  wife,  ^ne  Countess  of  Strafford,  all  my  personal 
late  whatsoever,  except  the  furniture  of  Wentworth  Castle,  for  her  life,  subject  to 
M  following  outpayments  and  legacies.  I  also  leave  to  my  wife,  Anne  Countess  of 
hilford,  all  my  houses,  gardens,  parka  and  woods,  and  all  my  landed  estates  for  her 
k,  and  ajienottrds  aU  my  pertonat  and  landsd  estaies  to  my  eldest  sister.  Lady  Anne 
ihI^,  for  her  Hfe,  and  then  to  the  ddest  son  of  Oeorge  Byng^  Esg.,  of  Wrotham  Park,  and 
^troards  to  his  second,  third,  or  any  later  sons  he  may  have  by  mv  niece  Anne,  Mrs. 

and  then  to  the  eldest  son,  and  other  sons  aaoeessively,  of  the  Earl  of 
K&igham,  by  my  niece  Caroline.  But  all  these  to  be  subject  to  tiie  following  out- 
iQfmmtB  and  le«acie&  I  leave  to  my  dear  wife,  Anne  Countess  of  Strafford,  the  sum 
F  £15,000,  to  mspose  of  for  ever  as  she  pleases,"  &c  &&  The  testator  then  g^re 
itein  legacies  and  annuities  for  life,  and  fvoceeded  as  follows : — "  If  the  leguiee  and 
nditions  of  this  my  will  is  not  complied  with  exactly,  then  I  leave  aM  the  advantagea 
Eit  to  the  next  pexson  in  sucoession,  subject  to  these  legaeiee  and  so  on,  unleaa  they 
ndiacharged." 

The  teetator  appointed  four  executors  "  to  that  hto  last  will,  as  they  were  so  honest 
id  able  to  see  it  justly  executed." 
The  testator  aitenrards  made  thirteen  codicils  to  his  will. 

nnO]  By  the  first  codicil,  after  giving  pecuniary  legaciea  and  annuities,  he  pro- 
Med : — "  If  these  l^;aoies  are  not  paid  punctually,  those  that  inherit  my  personal 
llifce  an  subject  to  the  penalties  in  my  wUL" 

;  By  iA»  seeond  codicil,  he  gave  some  legades  and  annm'taes,  "to  be  paid  on  the 
IM  conditions  as  the  other  annuities  he  had  left." 

By  the  Uiird  codicil  he  appoiated  Lord  Thurlow  a  trustee  and  executor,  "as  hia 
iBiduup's  great  abilities  and  integrity  will  make  it  give  him  little  trouble,  and  secure 
^IM  the  fulfilling  what  I  think  ia  just  and  right ; "  and  he  gave  further  legacies  and 
mities,  and  pra»eded : — "  If  these  legacies  are  not  exactly  paid,  those  that  have 
If  peraooal  estate  are  to  be  subject  to  the  penalty  in  my  will." 
'  By  the  fourth  codicil  he  gave  an  annuity  to  hia  coachman,  and  proceeded: — "I 
Man  this  legacy  to  be  secured  to  him  the  same  as  the  others  I  have  left,  and  that 
If  tniBtees  and  executors  will  see  it  performed." 

I  Bjr  tite  aixUi  oodidl  he  gave  lemcie^  "to  be  faithfully  paid  under  the  aune 
Htrimta  aa  tJie  others  in  my  will  and  oodidla." 

Bf  the  aeventh  codicil  he  gave  aimuitiea  and  leeacies,  and  proceeded: — "On 
dura  ot  my  heus  to  my  personal  eatate  doing  this,  tney  are  to  be  aubject  to 
*■«  penaltiea  in  my  will  for  not  paying  the  other  legacies  and  annuitiea.   I  leave  to 
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Frederick  William  Wentwbrtfa,  Esq.,  <3i  Dorsetshire,  the  sum  (rf  £600(^  and  to  Mm 
Wentworth  his  wife  the  sum  of  £2000.  My  heirs,  on  failure  of  this  purment,  to  be 
subject  to  the  penal-[661]-tie8  in  my  will :  provided  the  said  Frederick  Willism  Went- 
worth, Esq.,  never  turns  out  or  raises  the  rent,  and  lets  them  have  leases  of  twenty- : 
one  years  to  any  person  that  ever  was  my  domestic  servant^  and  has  aay  bm\ 
belonging  to  my  estate  about  Wentworth  Castle  or  Wakefield  in  YoiUbiraL  Oft  J 
failure  of  this  condition,  his  and  his  wife's  legacy  to  be  void." 

By  the  eighth,  he  expressed  himself  as  foUows : — I  William  Earl  of  Stn&tj 
write  this  cocScil  to  be  added  to  the  other  codicil  of  my  last  will,  that  I  would 
all  the  conditions  and  legacies  in  my  will  and  codicils  exactly  executed  as  I  __ 
directed,  with  the  penalty  of  any  failure  as  I  hare  directed."   He  then  iKoceedsd 
give  two  pecuniary  legacies,  and . devised  a  reid  estate. 

By  the  ninth,  he  gave  annuities  and  proceeded : — "  My  heir  to  be  aubjeot  to  i 
former  penalties  relating  to  my  legacies,  if  these  are  not  regulariy  pud." 

By  the  tenth,  be  gave  further  legacies  and  annuities,  and  proceeded : — " ' 
legacies  to  be  exactly  paid  by  whoever  has  my  personal  estate,  or  else  my 
estate  to  go  on  the  same  conditions  to  the  next  I  have  entailed  it  to." 

The  twelfth,  he  commenced  as  foUows : — "  I  add  this  codicil  to  my  will, 
to  be  fulfilled  by  my  heir  to  my  personal  estate,  or  else  he  is  to  forfeit  to  the  i 
person  I  make  my  heir  all  I  have  left  him,"  imd  he  then  proceeded  to  give : 
U^acies  and  annuities- 

The  testator's  wife  died  in  1785. 

The  testator  died  in  I7dl. 

[602]  Oeotge  Byng  of  Wrotham  Park,  in .  the  aaid  will  named,  had  four 
namely,  the  Plaintiff,  Qeorge  Byn^  his  eldest  son,  and  John  Byng,  William 
and  Robert  Byng,  who  were  all  living  at  the  death  of  the  testator. 

Immediately  after  the  testator's  death  a  suit  was  instituted  for  the  ac 
of  his  estate,  and  many  proceedings  were  had  therein,  which  it  is  not 
state.   (See  E(nDf,v.  Earl  of  Dartmouth,  7  Yes.  137.)  The  fund  was  brought  into 
.ami  the  interest  was  paid  to  Lady  Anne  ConoUy  for  life. 

Lady  Anne  ConolW  died  in  1797,  and  the  dividends  were  thereupon  oidwed  tol 
paid  to  the  Plaintiff  George  Byng  daring  his  life,  withoat  innjudice  to  hia dial 
the  capital 

In  1841  the  Plaintiff  filed  bis  bill  of  revivor  and  supplement^  praying  a  dc 
that  he  was  absolutely  entitled  to  the  dear  residuary  pwsonal  estate  of  the 
uid  which  now  consisted  of  about  £375,000  eons(^  remaining  in  Court. 

The  nei^t  of  kin  of  the  testator  resisted  the  claim,  contendiiu:  that  the 
persons  to  whom,  in  succession,  the  testator's  personal  estate  had  been  bequ 
after  the  death  of  Lady  Anne  ConoUy,  were  entitled  only  to  life  intoresta  therein ; 
that  subject  to  such  life  interests,  the  testetor's  personal  estate  was  undisposed  of 
his  will,  and  had  devolved  upon  the  testator's  next  of  kin. 

The  cause  now  came  on  for  hearing  together  with  a  petition  for  paymoit  of 
fund  to  the  Plaintiff. 

[663]  Mr.  Pemberton  and  Mr.  Romilly,  for  the  PlaintiE 

Mr.  Kindersley  and  Mr.  E.  F.  Smith,  Sir  C.  Wetherell,  Mr.  Hodgson  and 
Sidebottom,  Mr.  Turner  and  Mr.  Lovat^  Mr.  Teed  and  Mr.  Hoare,  Mr.  ForviB, 
Harwood,  and  Mr.  Craig,  for  the  Defendante. 

Mr.  Pemberton,  in  reidy. 

The  at|;ument8  are  noticed  in  the  judgment,  and  the  authorities  referred  to 
the  following : — 

2  Pow.  Dev.  (Jarman)  (p.  411,  et  seq.),  Chorltm  r.  Taylor  (3  Ves.  &  B.  160), 
V.  Gregory  (10  Sim.  393),  EUm  v.  Shephard  (1  B.  C.  C.  532),  Adamton  v.  An 
(19  Yes.  416),  Strata  v.  WatUn^  (1  Mad.  2t>^\  Page  v.  Le^iagweU  (18  Yea 
Gilbert  on  Devises  (ii.  21),  Smvell  v.  Jf'hiiaker  (3  Russ.  343),  Doe  dem.  Bowes  v. . 
(Cowp,  235),  Newland  v.  Matjoribanks  (6  Taunt.  268),  Doe  dem.  Lean  v.  Lean  (1 
E.  (N.  C),  229),  The  Comtess  of  Bridgeyjoier  v.  The  Duke  of  BoUon  (6  Mod.  106),  J 
V.  Mawbey  (1  Yes.  jun.  143),  Jeffery  v.  Honywood  (4  Mad.  398),  Kaughanv,  J%e  Ma 
ofHeadfort  (10  Sim.  639),  Sorsemtm  v.  Abbey  (1  Jac  &  W.  381),  Legwood  v. 
(Boll.  Abr.  .836),  f'eame  .on.gontang.  I(em.  (p.  333),  Beard  r.  IVedcoU  {St  Taunt 
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'kairyv.  Damtnf  (6  T.  R.  307),  Nevmumv.  yu/kHagaie (1  Cox,  Sil),  Gardmy.  PvUeney 
SEdea,  323),  Uayea  t.  Hayes  (4  Russ.  311),  GoomU  v.  Edmonds  (7  T.  R.  636). 

[Mi]  •/oft.  12.  The  Mastkr  ot  the  Rolls  [Lord  Lanedale].  In  tfaia  cause,  the 
[BeftMHi  is  whether  the  Pluntiff  Mr.  Byng  is  entiUed,  aosolntely  or  for  life  only, 

0  tUnndaary  perwrnal  estate  of  the  "EaxX  m.  Strafford,  who  died  in  ltlu«h  1791. 

The  estate  was  adminiatered  under  a  decree  of  Ae  Courts  and  the  ri^t  of  Mr. 
to  a  life  interest  at  leasts  being  clear,  an  order,  dated  2d  July  1807,  was  nuuie 
V  Ud  payment  to  him  of  the  interest  during  his  life.  That  order  vas,  however, 
xpreBsly  made  vrithout  prejudice  to  such  claim  as  he  might  have  to  the  capital ;  and 
k6  question  as  to  his  ri^nt  to  the  capital  being  thus  left  open,  is  now,  for  the  first 
ine,  brought  on  for  adjudication. 

The  question  depends  upon  the  construction  of  the  Earl  of  Strafford's  will,  which 
rsa  dated  the  26th  day  of  October  1774,  and  was  followed  by  thirteen  codicils,  the 
lit  of  them  dated  on  the  26th  of  January  1778,  and  the  last  on  the  9th  of  January 
791,  about  two  months  before  the  testator's  death. 

All  the  instruments  are  inartificially  expressed,  and  were  probably  drawn  without 
rofesaioQal  advice  or  assistimce. 

The  w«ds  "  all  my  personal  and  landed  estates,"  which  in  this  will  are  employed 
tdeaoribe  Uie  subject  of  the  gift,  are  snfllciently  large  to  include  the  whole  interest 
>  which  the  testator  was  entitled.  He  has,  by  using  those  words,  indicated  an  inten- 
bn  to  dispose  of  all  that  he  had ;  and  it  further  appears,  that  intending  to  dispose  of 
ii  whole  estate,  real  and  personal,  he  also  intended  his  legatees,  the  objeeta  of  his 
Donty,  to  enjoy  his  estate  in  succession. 

^66ff]  The  first  person  intended  to  take  was  the  eoontess,  who  died  in  the  testator's 
trtime.  Certain  absolute  gifts  were  made  to  her,  but  that  which,  in  effect,  was  the 
aiduary  estate,  was  given  to  her  expressly  for  her  life.    The  next  person  intended 

1  t^e  was  Lady  Anne  ConoUy,  and  the  estate  is  aXw  given  to  her  expressly  for  her 
fei 

Thus  far  the  will  provides  distinotly  a  suooesnon  of  life^states,  and  it  is  plain, 
kat  when  the  testator  clearly  oontenq^ted  the  |^  of  life  interests,  he  understood 
hat  words  were  proper  to  be  used  for  l^e  purpose  of  giving  effect  to  his  intention. 

Bat  the  will,  Ming  to  this  extent  clear,  proceeds  in  the  rauiner  which  gives  rise 
\  the  question  raised  in  this  cause. 

The  words  immediately  following  the  gift  to  "  Lady  Anne  Conolly  for  her  life  " 
IS,  '*  and  then,  to  the  eldest  son  of  G^rge  Byng,  Esquire,  of  Wrotham  Park,  and 
^trwrds  to  his  second,  third,  or  any  later  sons  he  may  have  by  my  niece,  Anne, 
En.  Bjm^  and  Vim  to  the  eldest  son  and  other  sons  successively  of  the  Earl  of 
Ittkinghamshire  by  m^  niece,  Caroline.  But  all  these  to  be  subject  to  the  following 
itoayments  and  legacies." 

The  Plaintiff  is  the  eldest  son  of  the  Geor^  Byng  named  in  this  clause,  and  is 
terefore  the  first  legatee  in  the  order  of  succession  here  indicated. 

The  subject  of  the  gift  is  Uie  whole  interest  of  the  testator.  There  are  no  words 
nelly  luniting  the  extent  of  interest  which  tiie  le^;atee  is  to  take ;  but  the  testator 
id  in  view  a  succession  of  legatees  or  interests  after  the  first  in  the  series. 

[OOff]  Under  tliese  circumstances  die  Haintiff  claims  to  be  entitled  to  the  absolute 
timn  ID  the  personal  estate.  First,  because  the  testator  was  disposing  of  his  whole 
lUneU  Secondly,  because  the  gift  to  the  Plaintiff  is  not  limited  by  the  words  "  for 
fe,"  or  any  equivalent  words,  and  therefore  should,  according  to  the  ordinary  rule, 
I  deemed  to  be  absolute.  Thirdly,  because  the  interests  given  are  charged  with  the 
nnDsnt  of  various  gross  sums  of  money  and  annuities.  And,  fourthly,  because 
■Mngh  the  testator  might  contemplate  an  enjoyment  by  a  succession  of  persons, 
as  he  has  used  words  which  give  the  absolute  interest  to  the  first  in  the  series  of 
Meessors,  whose  interests  are  not  limited,  that  first  has  a  ri^t  to  the  absolute 
tttnst,  if  it  be  not  perfectly  clear,  from  the  words  of  the  gift  or  from  other  parte  of 
he  will  and  codicils,  that  a  restriction  was  intended. 

That  the  testator  contemplated  a  succession  of  enjoyment  by  devolution  of 
Miperty  appears  from  the  will  uid  several  ol  the  codicils ;  uid  for  the  next  of  kin, 
( MS  been  aigued,  that  for  the  purpose  ^  giving  effect  to  the  intended  succession, 
hs  will  ought  to  be  so  construed,  as  in  some  manner  to  restrict  t^e  interest  of  Mr. 
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Byng,  and  those  who  were  to  suoeeed  him.  Some  restriction,  the^  ea^,  must  be  put 
upon  the  words  importing  an  absolute  gift,  and  as  there  is  no  indicati<Hi  of  «aj 
intendra  to  create  estates  tail,  the  restriction  mast  be  to  successive  estates  for  life. 

It  is  undoubtedly  the  dut^  of  the  Court  to  give  effect  to  the  intoution  of  testator 
as  far  as  the  rales  of  law  will  permit ;  but  if  a  testator  uses  words,  which  by  Am 
plain  import  give  an  absolute  estate,  the  circumstance  of  his  giving  Uie  same  abac^ 
estate  to  a  succession  of  le^teea  in  a  manner  ino(»npatible  and  inconsiiteiit  «tt 
[567]  the  property  plainl;^  given  to  the  first,  will  not  authorise  the  Court  to  alter  Ai 
effect  of  ^e  words  by  whiw  that  property  is  given. 

The  first  legatee  of  a  ^wist  estate  tail  in  personalty  has  the  abaolnte  i~ 
notwithstanding  a  manifest  and  avowed  intention  to  give  a  succession  of 
interests.    If  an  absolute  interest  be  given  upon  an  express  condition,  which 
lawful  in  itself  but  is  incompatible  with  the  free  enjoyment  of  the  property,  the  I 
does  not  modify  the  absolute  interest,  for  the  purpose  of  giving  effect  to  the  ooodi' 
but  declares  the  condition  void,  for  the  purpose  of  supporting  the  absolute  in*^ 
Where  the  condition  intended  to  be  annexed  to  a  gift  is  inconsistrat  with, 
repugnant  to  the  gift  itself,  the  condition  is  held  to  be  wholly  void.  AwQn 
Peixoto  (3  Ves.  324) ;  Bon  v.  Jioss  (1  Jac.  &  W.  134). 

If  a  testator  devise  to  one  in  fee,  and  if  he  dies  without  any  heir  to  a  straogv' 
fee,  this  is  said  to  be  an  attempt  to  mount  a  fee  upon  a  fee,  and  the  devise  onr 
void  in  law.   TUimrjf  v.  BarhU  (3  Atk.  617). 

And  if  a  testator  were  to  give  all  his  real  estate  to  A.  in  fee,  and  tiien  to  K 
fee,  and  afterwards  to  C.  in  fee,  or  to  give  all  his  personal  estate  to  A.,  and  tiw 
B.,  and  afterwards  to  C,  there  is  no  rule  of  construction  authorising  the  Cooit 
restrict  the  estate  given  to  A.  to  a  life  interest,  for  the  purpose  of  giving  ^ect  to 
gifts  to  B.  and  C. 

The  constiniction,  which,  in  cases  of  this  kind,  disre^rds  the  gifts  over  or 
intended  succession,  is  always  [668]  open  to  objection  in  argument,  on  the  gr: 
that  the  words  of  limitation  over  are  rejected,  and  the  answer  to  the  objecti(w 
(Piekermff  v.  Towm;  1  Eden.  142),  that  the  words  are  not  rejected  against  the  rule 
every  word  in  a  will  shall,  if  possible,  have  a  meaning,  but  because  the  testator 
attempted  to  do  what  the  law  will  not  permit^  or  has  made  dispositions  of 
which  are  inconsistent  with  each  other. 

It  has  further  been  contended,  for  the  next  of  kin,  that  the  testator  intended 
real  and  personal  estates  to  go  together,  that  the  words  are  not  sufficient  to  gii 
inheritance  of  the  real  estate  to  Mr.  Byng,  and  that  consequently  the  personal  ~ 
intended  to  go  with  the  real  estate,  was  not  intended  to  belong  to  Mr.  Byng  absid 

I  conceive,  indeed,  that  in  the  endeavour  to  discover  the  intention,  it  is  n: 
to  look  at  all  the  dispositions  he  has  made  by  hia  will,  and  to  consider  the  t 
tbem,  and  that  the  circumstance  of  his  giving  the  real  and  personal  estates 
and  intending  them  to  go  together,  is  not  to  be  disreguded.    But  it  has 
established,  that  the  woras  of  a  will  must  be  construed  with  reference  to  the  so' 
matter,  and  that  the  same  words,  even  in  the  same  sentence,  may  have  one 
their  application  to  real  estate,  and  another  effect  in  their  application  to  ^ 
estate ;  and  upon  this  occasion,  I  cannot  presume,  either  that  tiie  inheritance 
real  estate  did  not  pus  to  Mr.  Byng,  or  that  if  it  did  not,  he  would  be  excluded 
the  absolute  interest  in  the  personal  estate. 

Another  argument  urged  for  the  next  of  kin  is,  that  the  words  "afterwards' 
"then"must  be  eon-[669]-strued  to  mean  "after  the  life,"  or  "upon  the  death' 
the  immediately  preceaing  legatee.  For  this  argument  no  authority  was 
and  I  think  that  the  more  natural  meaning,  and  that  which  is  most  consonant 
context  of  the  will  is: — "after  or  upon  the  determination  of  the  interest *' givsi 
the  legatee  just  before  named. 

The  testator  had  given  all  his  personal  estate  and  all  his  landed  estates  to  his 
for  life,  and  afteitoaim  to  Lady  Anne  ConoUy  for  her  life,  and  ihen  to  Mr. 
so  on.  On  these  occasions  the  words  "afterwards"  and  "then"  follow  in 
after  the  words  "for  life,"  and  the  testator,  in  using  the  words  "afterwards' 
"  then,"  cannot  have  supposed  that  the  words  themselves  implied  that  the  inus:^ 
{Hwceding  gift  was  the  gift  erf  a  life  interest  only,  for  if  he  had  done  ao,  he  need 
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added  the  words  "for  her  life"  to  the  gifts  to  the  countess  and  Lady  Anne 
]y;  and  when  he  proceeds,  in  continuation  of  the  same  sentence,  to  make  a  gift 
Ue  eldest  son  of  George  Byng,  and  afterwards  to  his  second,  third,  or  any  later 
be  may  have,  and  then  to  another,  it  can  hardly  be  held,  that  the  words 
Is  "  and  "  then  "  were  oonsidered  by  the  testator  to  hare  a  different  effect, 
to  bare,  of  tfaemvelvea,  sufficient  force  to  limit  the  interest  given  to  the  eldest 
to  a  mere  life  iDterest. 

lie  gift  of  a  series  (rf  suooessire  intereeta  is  how«rar  principally  relied  upon  by 
next  of  kin,  to  shew  that  the  testator  cftnnot  be  understood  to  have  given  all  to 
fiyng  because  he  haa  actually  expressed  an  intention  to  give  an  estate  to  others 

HoeesioD  to  Mr.  Byng ;  but  to  this  in  addition  to  the  ailment  before  adverted 
bat  a  limitation  over  [670]  annexed  to  an  absolute  gift  is  void,  it  is  answered, 
in  this  case,  from  the  general  scope  and  effect  of  the  will  and  codicils,  it  appeai-s, 
the  testator  intended  to  subject  the  gift  of  his  estate  to  a  personal  condition  on 
igatee  to  pay  the  charges  to  which  the  estate*  was  made  liable,  and  that  he  has 
Dated  successive  interest^  for  the  purpose  of  enforcing  that  condition, 
t  appears  from  the  {Nmisions  contained  in  the  will  and  oodicils,  that  the  testator, 
ritbstanding  his  having  appointed  executors  "whom  be  oonmdered  honest  and 
to  see  his  will  justly  executed*"  and  notwithstanding  his  having  by  the  third 
ikd  the  18th  of  March  1782,  appointed  Lord  Thurlow  executor,  with  a  view  to 
to  the  testator  himself  "the  fulfilling  what  he  thought  just  and  right,"  never^ 
inteoded,  in  some  way,  to  subject  his  residuary  legatees,  or  some  of  them,  to 
legation  to  pay  the  charges  and  legacies,  which  were,  by  his  will  and  codicils, 
ted  to  be  paid  : — to  impose  such  obligation  as  a  condition  upon  the  enjoyment  of 
ifta,  and  to  visit  the  non-perfonnance  of  the  condition  with  a  penalty  or  forfeiture, 
in  the  will  he  says,  "If  the  legacies  and  conditions  of  this  my  will  is  not  eom- 
vith  exactly,  then  I  leave  all  the  advantages  of  .it  to  the  next  person  in  succes- 
aod  80  on,  unless  they  are  discharged."  In  the  first  codicil,  having  given  certain 
he  adds,  "  If  the  legacies  are  not  paid  punctually,  those  that  inherit  my 
Bal  estate  are  subject  to  the  penalties  in  my  will."  By  the  second  codicil,  he 
aereral  annuities,  each  of  them  to  be  paid  "  on  the  same  conditions  as  the  other 
ties  he  had  left."  In  the  third  codicil,  after  giving  legacies,  he  adds,  '*  If  ^ese 
ei  m  not  exactly  paid,  those  t^at  have  my  personal  estate  are  to  be  subject  to 
nalty  in  mv  will.  By  the  foortb  codicil,  he  gives  one  legacy,  and  adds,  "I 
this  [671}  legacy  to  be  secured  the  same  as  the  others  I  have  left,  and  that  my 
Ma  and  executors  will  see  it  performed."  By  the  sixth  codicil,  he  directs  the 
I  thereby  given  to  be  faithfully  paid,  under  the  same  restraints  as  the  others 
will  and  codicils.  In  the  seventh  codicil,  he  has  not  less  than  three  times 
ad,  that  in  failure  of  payment  of  legacies  and  annuities,  his  heirs  or  his  heirs 
imte  his  personal  estate  are  to  be  subject  to  the  penalties  in  his  will,  or  to  the 
penalties  as  they  are  to  be  subject  to  in  not  paying  his  other  legacies  and 
ties.  And  in  the  eighth,  ninth,  tenth,  twelfth  and  thirteenth  codicils  are  like 
BODS  referring  to  conditions,  penalties,  or  forfeiture  imposed  by  the  will,  or  to 
his  heir  was  sabjected  by  the  will.  In  the  tenth  codicil  the  expression  is, 
I  legacies  to  be  exactly  paid  by  vikoever  has  my  personal  estate,  or  else  my 
Mtl  estate  to  go  on  the  same  conditions  to  the  next."  All  these  expressions  tend 
nr,  that  in  the  testator's  view  or  intention,  the  general  or  residuary  legatee  of 
VBOoal  estate,  was  to  have  the  personal  estate,  and  was  to  be  subjected  to  loss 
SDDuities  and  levies  were  not  duly  paid,  and  they  therefore  tend  to  shew, 
I  the  testator's  view  and  intention,  the  general  or  residuary  legatee  was  to  have 
■ute  of  paying,  or,  in  other  words,  was  to  have  for  his  own  use,  subject  to  the 
it,  the  estate  out  of  which  the  payment  was  to  be  made. 

wu  argued,  that  these  provisions  for  penalty  or  forfeiture  were  not  meant  to 
My  substantial  effect;  that  the  testator  must  have  well  known  that  it  was  the 
the  executors  to  secure  payment  of  the  legacies  and  annuities ;  but  conceiving 
graeral  or  residuary  l^tees  might  have  it  in  their  power  to  create  some 
or  difficulty  in  the  payment  the  testator  [6^  thought  {Hvper,  merely  tn 
and  as  a  wamiuK  to  deter  them  from  adopting  that  course,  by  holding  out 
fi  penalty  or  fornitnre. 
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It  may  be  admitted,  that  the  language  used  hj  the  testator  is  not  to  be 
with  an  accurate        knowledge  of  l^e  interests  he  was  creating.  He  probitdy 
not  accurately  umferstand  the  duties  imposed  by  law  upon  the  exeeotcm,  the 
of  administering  his  assets  which  might  be  enforced  in  this  Court,  or  the 
which,  widioat  resorting  to  this  Court,  he  might  have  m^led  his  execnton  to 
his  intratioils  by  thdr  own  authority,  without  being  subject  to  any  cliim  d 
legatees,  exce^  tor  an  aocount   But  in  these  dronmstanoes,  and  from 
made  in  his  will  and  oodidls,  it  appears  to  me,  that  the  testator  cxmrider: 
nirtacalar  legatees  and  annoitanto  would  be  dependent  on  the  residnaTy 
legatees,  for  die  exact  and  panetiud  payment  <rf  the  annnitieB  and  legscieB, 
cmnsidered  that  there  might  be  a  real  inmction  of  the  penalty,  for  the 
which  he  relied  on  his  executors. 

The  mode  in  which  the  testator  regarded  the  subject  of  legacy  and  f 
may  perhaps  receive  some  illustration  from  the  legacies  ^en  to  Mr.  sod 
Wentworth,  in  the  seventh  codicil.    "I  leave  to  FrMerick  W.  Wentworth, " 
Dorsetshire,  the  sum  of  £5000,  uid  to  Mrs.  Wentworth,  his  wife,  Uie  sum  <rf 
My  heirs,  on  ftiilure  of  this  p^ment,  to  be  subject  to  the  penalties  in 
provided  the  said  Frederick  W.  Wentworth,  Esq.,  never  turns  oat  or  raises  the 
and  lets  them  have  leases  of  twenty-one  years  to  any  pnaon  that  ever  7' 
domestic  senrant^  and  has  any  farm  betongiDg  to  my  estate  about  WeDtwoth 
Castle,  or  Wakefield  in  Yorkshire.   On  &ilure  d  this  conditioD,  his  and  Iw 
l^affv  to  be  void." 

Without  saying  anything  of  the  legal  effect  of  these  words,  or  of  the 
which  this  Court  would  have  dealt  wiih  them,  or  have  adminiatered  die  eststs 
reference  to  them,  they  appear  to  me  to  shew  that  the  testator  cont«npl 
poBsibilit^p^  of  legacies  being  given  absolutely  and  being  paid,  and  yet  becmiii^ 
wuds  void  or  forfeited,  by  the  non-performance,  at  a  f  ature  time,  of  the  zzz 
which  he  imposed ;  and  after  the  best  consideratioo  which  I  have  been  able  ts 
to  the  will  and  die  codicils,  that  notion  appears  to  me  to  prevail  dirooj^ioat  tltt 
of  his  testamentary  dispositions,  made  at  sueoessive  dmes  daring  a  period  <rf 
yean. 

I  do  not  think  that  the  testator  intended  the  interest  given  to  Mr. 
indefeasible^  he  appears  to  me  to  have  contemplated  events^  by  which  as  he 
that  interest  might  be  forfeited  ;  but  I  think  that  the  will  and  codicils  do  not 
words  indicating  any  intention  to  limit  the  interest  of  Mr.  Byng  to  a  life  * 
only ;  and  I  am  therefore  of  opinion,  that  Mr.  Byng  is  now  absolutely  en*' 
the  residuary  personal  estete,  subject  to  any  annuities  or  charges  which  may 
subsisting.   (Notk. — The  case  was  heard  on  appeal  by  the  House  of  L#ord«, 
26th  and  27th  of  February  1644 ;  and  the  decree  was  affirmed  without  ealUng 
Respondents.) 


[674]  Thk  Dean  akd  Chapter  of  Ely  v.  Bliss.        23,  Mof  10, 184 

[S.  C.  11  L.  J.  Ch.  351.    Reversed  on  appeal,  2  De  G.  M.  &  G.  459 ;  42  E 
See  Esda^  v.  Po^  1883,  32  W.  B.  286 ;  Irish  Lamd  Conmimm  v.  Gn^ 
10  App.  Cas.  24.] 

The  right  to  tithes,  as  against  an  ecclesiastical  corporaticm  aggn^ate^  is  barred 
the  3  &  4  W.  4,  c.  27l)y  non-payment  for  twenty  years. 

To  a  bill  by  a  dean  and  chapter  for  tithes  accrued  within  twenty  years,  and 
a  decree  in  1813,  establishing  the  right,  but  not  alleging  diat  tithes  h: 
accounted  for  under  it,  and  stating  that  the  Plaintiffs  had,  m  1831,  granted 
of  the  tithes  of  the  rectory  which  existed  till  1837,  but  not  alleging  that 
was  granted  with  a  view  to  the  tithes  in  question,  or  that  the  lessee  pud 
on  account  of  them,  a  plea  of  the  statute  of  3  &  4  W.  4,  c  27,  averrii^ 
right  of  suit  did  not  first  accrue  within  twenty  years,  and  that  die 
not  been  in  possession  within  twenty  years,  was  allowed. 

A  suit  was  instituted  for  the  tithes  of  a  particular  district  in  a  paridt  The 
tithes  of  that  parish  had  bran  demised  by  general  words,  but  it  was  not 
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at  the  lease  had  been  granted  with  a  view  to  the  tithes  claimed  by  the  bill^  or 
■t  Un  lessee  had  paid  or  received  anything  on  account  of  them.    Held,  that  the 
gtitHHi"g  lease  did  not  prevent  the  operation  of  the  Statute  of  Limitations 
mmg,  u  rfl{{puded  the  particnlar  tithes  claimed. 

TluB  was  a  plea  to  a  bill  for  tithes. 

Ae  Plaiotiib  stated  themaelras  to  be  grantees  under  letters  patent,  dated  the  10th 
qitember,  33  Hen.  8,  of  the  Bectory  or  Parsonage  of  Lakenheath,  and  of  the 
iiUiereiD  arising.  That  within  the  titheable  places  of  the  pariah  of  Lakenheath, 
I  wu  a  district  called  Lakenheath  Fen,  which  was  formerly  unindosed  and 
lodnctire ;  but  that  the  lands  therein  were  afterwards  drained,  and,  under  an 
of  die  8  Geo.  3,  the  drainage  of  Lakenheath  Fen  was  improved,  and  by  the  means 
Mid,  the  said  Lakenheath  Fen,  which  had  previously  been  unproductive,  or  had 
Med  titheable  matters  and  things  of  very  inconsiderable  value,  became  fit  for 
ntioD,  and  about  fifty  years  ago,  was  brought  into  a  state  of  cultivation,  and  had 
beeo  used  and  cultivated  as  arable,  meadow,  and  pasture  land,  and  had  produced 
iblfl  matters  of  considerable  value,  the  tithes  of  which,  since  the  21st  of  Decembn- 
,  ought  to  have  been  rendered  to  the  Plaintiffs.  That  the  Defendant,  amongst 
was  an  oocapier  of  land  within  the  district,  and  had,  in  every  year  since  Uie 
of  December  1837,  taken  titheable  matters  without  setting  out  any  tithes  to  the 
^  and  that  he  refused  to  do  so. 

78]  The  bill  charged  that  the  lands  were  not  exempted  from  payment ;  that  iu 
ir  tunes  they  were  frequently  under  water,  and  were  not,  till  about  fifty  years 
iDO^ht  into  regular  cultivation,  and  did  not  produce  any  com  or  grain,  or  not 
MMuiderable  quantity ;  but  that  the  tithes  of  lamb  and  wool  of  sheep  fed  thereon 
lid  to  tfae  Plaintiffs  or  their  lessees,  and  other  tithes  were  paid  to  the  vicar, 
ke  bill,  by  way  of  evidence  that  the  lands  were  not  exempt  or  discharged  from 
Hit  of  tithes,  charged  that,  in  1808,  the  lessees  of  the  Plaintiffs  filM  a  bill 
It  certain  occupiers  (tf  land,  part  of  Lakenheath  Fen,  for  the  tithes  of  com, 
),  lamby  and  wool ,-  that  the  answer,  amongst  other  things,  stated  that  the 
pr  (rf  Lakenhe^h  and  the  Beotoiy  of  Lakenheath  were  parous  of  tfae  Monastery 
.  Peter  and  St.  Etbelred  at  Ely,  and  that  Lakenheath  Fen  was,  for  the  reasons 
in  the  answer,  exonerated  from  the  payment  of  tithes,  and  that,  notwith- 
tng  such  defence,  an  account  of  the  tithes  claimed  by  the  bill,  was,  on  the  16th 
Mmber  1613,  decreed  to  be  taken  as  against  the  Defendants  to  the  bill. 
\  stated  that  the  Defendant  pretended,  that  no  tithes,  in  respect  of  the  titheable 
an  by  the  bill  claimed,  had  at  any  time  within  sixty  years  last  been  rendered, 
^t  bv  reason  thereof,  under  the  Act  of  the  3  &  4  W.  4,  c.  37,  the  right  of  the 
ttift  bad  become  extinct ;  whereas  tfae  Plaintiffs  chared  the  contrary,  and 
w  the  4th  of  March  1831  the  Plaintiffs  demised  the  tithes  belonging  to  the 
IT  of  Lakenheath  (which  they  said  included  the  tithes  claimed  by  the  bill),  to 
I  Kobert  Evans ;  that  the  lease  was  subsisting  at  the  tame  when  the  Act  took 
and  was  Dot  snrrendered  till  the  21st  day  of  Deoember  1837. 
76]  The  bill  prayed  tax  aoooont  of  the  tithes  which  had  been  so  subtracted  by 
Wendant  fnnn  tfae  Haintiflh,  of  such  titfaeaUe  matters  as  aforesaid,  since  the 
of  December  1837,  and  for  payment. 

^this  bill  the  Defendant  Gash  pleaded,  in  Bar,  the  statute  of  the  3  &  4  W.  4, 
>  The  plea  set  out  the  first  section,  enacting  that  the  word  "  laud  "  shall,  in  its 
wagg  extend  to  tithes  "  other  than  tithes  belonging  to  a  spiritual  or  eleemosynary 
Mtim  sole."    It  then  set  out  the  second,  twenty-fourth,  and  thirty-fourth 
tm,  and  proceeded  as  follows : — "And  this  Defendant  for  further  plea  saith,  that 
I  ssid  CtmiidaiDants  ever  had  any  right  to  make  an  entiy  or  distress,  or  bring  an 
or  suit  to  recover  the  tithes  of  tiie  tract  of  land  called  Lakenfaeatfa  Fen,  which 
Wendant  in  no  wise  admits,  such  right  to  make  such  entry  or  distress,  or  to 
such  action  or  suit,  did  not  first  accrue  to  tfae  said  Complainanta,  or  to  any 
fe  through  whom  they  claim,  within  twenty  years  next  before  the  institution  of 
nit ;  and  that  neither  the  said  Complainants,  nor  any  persons  or  person  through 
i  they  claim,  have  or  hath,  iu  respect  of  the  estate  or  interest  claimed  b^  the 
CoBBidautants,  been  in  possession  or  in  receipt  of  the  pn^ta  of  the  said  bdies. 
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or  any  of  them,  within  twenty  years  next  before  the  institation  of  this  suit ;  and  L_ 
no  acknowledgment  of  the  title  (if  any)  of  the  aaid  Complainants  to  the  said  ^Um^| 
any  of  them,  hath  been  given  to  the  said  Complainants,  or  their  agent,  in 
signed  by  this  Defendant,  nor,  to  his  knowledge  or  belief,  by  any  other  person  | 
person  in  possession,  or  in  receipt  of  the  profits  of  the  said  tithes,  within  twenty 
next  before  the  institution  of  this  suit." 

Mr.  Kindersley  and  Mr.  Eagle,  in  support  of  the  plea.  The  Act  of  the  3  &  1' 
4,  c.  27,  affords  a  valid  defence  agunst  the  claim  now  made  by  the  Plaintifb,  and  if^ 
[6771  plea  be  true  in  fact,  it  is  an  uuwer  to  the  demand  made  by  this  bill 

By  the  interpretation  clause  (sect  1)  tJie  word  land  extends    to  titles,  other 
tithes  belonging  to  a  spiritual  or  eleemosynary  corporation  sole."  The  PUint^j 
being  a  corporation  sole,  bat  a  corporation  aggregate,  come  within  the  oi 
the  statute. 

By  the  second  section  no  person  is  to  bring  an  action  for  any  rent  (tithes),  if  i 
right  shall  not  have  accrued  within  twenty  years.    This  is  extended  to  equity  byj 
twenty-fourth  section,  and  by  the  thirty-fourth  section  the  right  becomes,  at 
determination  of  that  period,  extinguished. 

Mr,  Pemberton  and  Mr.  Lloyd,  in  support  of  the  bill.  The  statute  pleaded, ' 
the  3  &  4  W.  4,  c.  27,  does  not  apply  to  the  present  case,  in  which  the  Defei 
a  bill  for  the  arrears  of  tithes,  claims  an  entire  exemption  from  their  payment 
a  claim  must  be  grounded  on  the  Act  of  the  previous  session,  namely,  the  2  & ! 
4,  c.  100,  which  requires  sixty  years'  exemption  to  be  proved  to  sustain  a  _ 
or  claim  to  an  exemption  from  tithes ;  otherwise  it  must  be  held  that  the  Aet 
2  &  3  W.  4  (thou^  recognised  as  unrepealed  by  the  subsequent  Act  of  tiie  4  &  B| 
4,  c.  83)  has  been  repealed  by  the  Act  of  the  3  &  4  W.  4,  the  provisions  of 
utterly  inapplicable  to  the  provisions  of  the  former  Act.  The  consequence  ma 
that  the  sixty  years  mentioned  in  the  Act  of  1832  will  be  cut  down  to  tweotv 
by  the  Act  of  1833. 

Secondly,  the  plea  is  informal  in  not  properly  meeting  the  Plaintiffs'  case, 
bill  is  for  tithes  accrued  within  five  years,  and  the  plea  to  meet  it  is  that  Uie  | 
right  did  not  accrue  within  twenty  years,  and  that  Plaintiffs  have  not 
possession  of  the  tithes  within  twenty  years :  the  plea  should  affirm  that  the 
in  question  and  the  right  of  action  or  suit  did  not  accrue  within  twenty  years, 
tithes  demanded  have  accrued  within  the  twenty  years,  and  it  is  the  very  e 
of  the  Plaintiffs  that  tiie  Defendant  has  not  allowed  them  to  take  possession. 

Thirdly,  the  statements  in  the  bill,  which  are  not  denied  by  the  plea,  < 
this  ar^ment)  be  taken  to  be  true.   Now,  aooOTding  to  tiie  allwations  of  the ' 
the  Plamtiffs  established  their  r^ht  in  this  Court,  and  obtained  a  de(»w  in  I8I1 

Fourthly,  in  1831  the  Plaintiffs  granted  a  lease  of  the  tithes,  and  therefore, 
passing  of  the  Act  their  estate  was  a  reversion  only,  which  only  came  into  ] 
upon  the  surrender  in  1837,  at  which  time,  therefore,  their  right,  by  the  fift 
first  accrued.    (See  Chadwick  v.  Broadwood,  3  Beavan,  308.) 

The  plea  also  states,  that  the  Plaintiffs,  and  those  through  whom  they  ekm,  ' 
not  been  in  pcwsession  within  twenty  years  ;  it  should  have  stated  that  the  Pli ' ' 
and  those  who  claim  thrm{^  ihem  (vis.,  the  lessee),  have  not  been  in  possessioD 
that  time. 

Mr.  Kindersley,  in  reply. 

Salkeld  v.  Jokntton.  (1  Hare,  196),  Felloaes  v.  Clay  (Queen's  Bench,  Feb.  10.  It 
and  the  twenty-ninth  section  of  the  3  &  4  W.  4,  c  27,  were  referred  ta 

[679]  May  10.  The  Master  of  the  Rolls  [Lord  LangdalA  The  Plaintlfti 
themselves  to  be  grantees,  under  letters  patent,  dated  10th  of  September,  33  R  < 
the  Rectory  or  Parsonage  of  Lakenheath,  and  of  the  tithes  therein  ariaang. 
within  the  titheable  places  of  the  parish  of  Lakenheath,  there  is  a  district 
Lakenheath  Fen,  which  was  formerly  uninclosed  and  unproductive,  but  that  the) 
therein  were  afterwards  drained,  and  about  fifty  years  8£o,  were  brou^t  in 
state  of  cultivation,  and  have  since  been  used  and  cultivated  as  arable,  meadov,! 
pasture  land,  and  have  produced  titheable  matters  of  considerable  value,  the 
which,  since  the  21st  of  December  1837,  ought  to  have  been  rendered  to  the  Fl 
That  tiie  Defendant,  amongst  otiiers,  is  an  occupier  of  land  within  the  district  i 
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M,  in  every  year  since  the  21st  of  December  1837,  taken  titheable  matters,  without 
ittinx  out  any  tithes  to  the  Phiintiffs,  and  that  he  refuses  to  do  so.  The  bill  charges 
Int  the  lands  are  not  exempted  from  payment;  that  in  former  times  they  were 
wqnentlf  under  water,  and  were  not,  till  about  iifty  years  ago,  brought  into  regular 
iltintioD,  and  did  not  produce  any  com  or  grain,  or  not  any  considerable  quantity, 
at  that  the  tithes  of  lamb  and  wool  of  sheep  fed  thereon  was  paid  to  the  Plaintiffii 
r  thsir  lessees,  and  other  tithes  were  paid  to  the  vicar.  And  by  way  of  evidence, 
ytt  the  land  was  not  exempt  from  payment  of  tithes,  it  is  charged,  that  in  1808  the 
Mss  of  the  Flaintifis  filed  their  bill  in  this  Court  against  certain  ocoupiers  of  land, 
ikd  to  be  within  the  district,  for  an  account  of  tithes ;  that  the  Dofendanta  to  that 
31  alleged  an  exemption,  but  that,  nevertbelns,  on  the  16th  of  December  1813,  an 
MWDt  of  tithes  was  decreed ;  and  it  is  further  charged,  th&t  under  an  indenture, 
U«d  the  4th  of  March  1831,  the  rectory  and  tithes  of  Lakenheath  were  demised  to 
lessee  for  a  term  of  years,  which  was  Bur-[680^rendered  on  the  2lst  of  December 
}37,  from  which  di^  the  account  of  tithes  is  claimed. 
To  this  bill,  the  Defendant  Koper  Cash  has  pleaded  the  statute  of  the  3  &  4  W. 
c  37,  and  that  neither  the  Plaintiffs,  nor  any  person  through  whom  they  claim, 
iTe  or  hath  been  in  possession  or  receipt  of  the  profits  of  the  tithes  of  Lakenheath 
HI,  or  any  of  them,  within  twenty  years  next  before  the  institution  of  this  suit; 
id  diat  no  acknowledgment  of  the  title  (if  any)  of  tbe  Plaintifis  to  the  tithes,  or  any 
'.  titem,  has  ever  been  given  to  the  Plaintiff's  or  their  agent,  in  writing  signed  by  the 
ifHidaDt,  nor,  to  his  Knowledge  or  belief,  by  any  other  persons  in  possession  or 
mpt  of  the  profits  of  the  titbes,  within  twenty  years  next  before  the  institution  of 
iiiuit 

The  case,  therefore,  as  it  appears  upon  the  bill  and  the  plea,  is,  that  the  Plaintiffs 
9  entitled  generally  to  the  rectorial  tithes  arising  within  tne  Rectory  and  Parsonage 
Lakenheath ;  that,  within  the  rectory,  there  is  a  particular  tract  of  land  called 
ikeofaeath  Fen,  that  the  Defendant  is  an  occupier  of  land  within  that  tract,  and  has 
km  titheable  matters  therein  arising ;  but  that  within  twenty  years  before  the 
ktitation  of  this  suit,  the  Plaintiffs  have  not  received  any  tithes  arising  from 
ikeoheath  Fen,  and  no  acknowledgment  of  their  right  has  been  given  or  made. 

The  question  is,  whether  the  Plaintiffs'  right,  if  any  they  had,  is  extinguished,  or 
bather  they  aie  bured  of  their  right  or  remedy  by  the  statute  3  &  4  W.  4,  c  37. 
r  the  first  section  of  that  Act,  it  is  enacted,  uia(  the  word  "  land  "  shall  in  its 
iSQiDg  extend  to  tithes,  other  than  tiUies  belonging  to  a  sfHritual  or  eI«enioeynaiy 
tporation  sole.  The  second  section  enacts,  that,  an«r  the  31st  of  December  1833, 
>  person  shall  bring  [581]  an  action  to  recover  land,  hut  within  twenty  years  next 
ber  the  right  to  bring  such  action  first  accrued  to  the  person  bringing  the  same. 
IS  third  section  defines  the  time  when  the  right  to  bring  an  action  shall  be  deemed 
lure  accrued,  in  the  particular  cases  therein  specified.  (Jamss  v.  ScUier,  3  Bing. 
C.  553.)  The  twenty-fourth  section  enacts,  that  no  suit  in  equity  shall  be  brought 
ler  the  period,  when  the  Plaintiffs,  if  entitled  at  law,  might  have  brought  an  action, 
id  the  uiirty-fourth  enacts,  that  at  the  end  of  the  period  of  limitation,  the  right  of 
iputy  out  of  possession  shall  be  extinguished. 

The  tithes  sought  to  be  recovered  by  this  bill,  not  being  tithes  belonging  to  a 
Iritoal  or  eleemosynary  corporati(m  sole,  come  within  l^e  meaning  of  t^e  word 
ssd  "  as  employed  in  this  Act  of  Parliament ;  and  the  question  arises,  not  as  to  all 
■  tithes  arising  witiiin  the  Rectory  or  Parsonage  of  Lakenheath,  but  only  as  to  such 
kes  as  arise  in  the  district  within  the  rectory,  which,  in  the  bill,  is  distineuished  by 
f  name  of  Lakenheath  Fen.  Upon  this  occasion,  I  must  consider  the  Plaintiffs  to 
l«ititled  generally  to  the  tithes  arising  within  the  rectory,  and  independently  of  the 
pote,  and  of  special  circumstances,  the  Plaintiffs  would  have  had  a  right  of  action, 
!■  the  time  of  their  original  grant,  and  therefore  the  question  seems  to  be,  whether 
$tt  ate,  in  Uiis  case,  any  partiouW  oiroamstancas  to  prevent  the  operation  of  the 

I  It  is,  in  the  first  place,  said,  that  the  effect  which  by  the  plea  is  imputed  to  the ' 
It  3  &  4  W.  4,  c  27,  would  entirely  subvert  the  Act  2  &  3  W.  4,  a  100,  passed  in 
•  ireceding  year,  for  shortening  the  time  required  in  claims  of  exemption  from,  or 
msrge  of  tithes.   I  [68S{]  tAkiak.  that  it  has  been  correctly  observed  upon  the  two 
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Acta,  that  they  have  different  objects ;  but  it  appears  to  me  to  be  a  soffideot 
to  tbe  objection  to  say,  that  if  two  inconsistent  Acta  be  passed  at  different  timet, 
last  is  to  be  obeyed,  and  if  obedience  cannot  be  observed  without  derogating  from 
first,  it  is  the  first  which  must  give  way.    Every  Act  of  Parliament  must  be 
with  reference  to  the  state  of  tbe  law  subsisting  when  it  came  into  opmticai, 
when  it  is  to  be  applied ;  it  cannot  otherwise  be  rationally  construed.    Every  A 
made,  either  for  the  purpose  of  making  a  change  in  the  law,  or  f<H-  the  porpow 
better  declaring  the  law,  and  its  operation  is  not  to  be  impeded  by  the  mere  fact 
it  is  inoonustent  with  some  previous  enactment 

The  next  objection  is,  that  the  tithes  now  sought  an  demanded  in  respect 
ti^eable  matters  whioh  were  not  produced  till  within  twenty  years  before  the 
of  the  bill ;  that  no  right  of  action  ooald  arise,  nor  could  the  statute  have  aoy  o_ 
in  such  a  case,  and  that  the  plea  ought  to  have  alleged,  that  the  titheaUe  m^tei^ 
respect  of  whidi  the  tithes  are  demanded,  were  produced  more  than  twenty  years 
and  consequently  that  the  right  of  action,  in  respect  oi  such  titiieS)  accrued  mom 
twenty  years  ago. 

The  plea  should  be  adapted  to  tbe  bill,  and  this  bill,  after  requiring  the  Defi 
to  set  out  an  account  of  toe  com,  grain,  lambs  and  wool,  and  of  all  other  titfai 
matters  and  things,  which  have  arisen  upon  the  lands  of  tbe  Defendant,  and  have 
tf^en  by  him  in  each  year  since  December  1637,  pra^s,  that  an  account  may  be  tf 
under  the  decree  of  the  Court,  of  the  tithes  of  su^  titheable  matters,  which  have 
subtracted  by  the  Defendant.  The  bill  therefore  prays,  [SSSI  generally,  ao  a 
of  aU  the  tithes  of  all  titheable  matters,  whioh  have  been  produced  sinoe  the  •} 
December  1837,  not  at  all  distingnishin^  such  tithes  as  have  arisen  from  the  til 
matters,  which  were  not  produom  till  within  tiie  last  twenty  years,  and  in  the  si 
part  of  the  bill,  it  is  not  alleged,  that  tbe  titheable  matters,  in  respect  of  which 
tithes  ore  sought,  were  not  produced  till  within  twenty  years  before  the  bfll  was 
but  on  the  contrary,  it  is  stated,  that  under  an  Act  passed  in  the  eightJi  ; 
George  the  Third,  iJakenheath  Fen  was  improved,  and  by  the  means  aforeaaid, 
heath  Fen,  which  had  previously  been  unproductive,  or  Imd  produced  titheaUe 
of  very  inconsiderable  value,  became  fit  for  cultivation ;  and  about  fifty  yeara 
lands  forming  Lakenheath  Fen  were  brought  into  a  state  of  cultivation,  and 
since  been  used  and  cultivated  as  arable,  meadow,  and  pasture  land,  and  have 
duoed  titiieable  matters  and  things  of  considerable  value.  Upon  this  bill  t^erelon 
cannot,  even  on  the  view  taken  of  the  subject  by  the  Plaintimi,  be  contended,  di* 
right    action  did  not  accrue  more  than  twenty  years  agow 

Bat  then  tiie  bill,  by  way  of  evidenoe  that  the  lands  are  not  exempt  or 
from  payment  of  tithes,  charges,  that  in  1808  the  lessees  of  tiie  Pbintiffh  filed 
against  certain  occupiers  of  lajid,  part  of  Lakenheath  Fen,  for  the  titJies  of  corn, 
lamb,  and  wool ;  that  the  auawer,  amongst  other  things,  stated  that  the  Mai 
Latenheath  and  the  Beotory  of  Lakenhea^  were  parcels  of  the  Monastery  of  St 
and  St  Ethelred  at  Ely,  and  that  Lakenheath  Fen  was,  for  the  reasons  stated  i 
answer,  exonerated  from  the  payment  of  tithes,  and  that,  notwithstaoduig 
defence,  an  account  of  the  tithes  claimed  by  the  bill  was,  on  tbe  16th  of 
1813,  decreed  to  be  taken  as  against  [084]  the  Defendants.    Supposing  the 
have  established  that  lands  in  the  occupation  of  the  Defendants  to  that  suit,  or 
the  same  lands  which  are  now  in  the  occupation  of  the  Defendant  to  this  suit^ 
not  exempt  from  the  pa^muit  at  tithes,  on  the  grounds  oi  defenee  whidi  wwe 
on  in  t^t  cause,  there  is  nothing  inconsistent  with  this  plea  in  tiie  &ot  Tbe 
claiming  the  benefit  of  the  statute  is  eonsiBtent  with  tiie  allegation,  diat  befws 
Act  came  into  operatu>n  the  lands  were  not  exempt  from  the  payment  oi  tithes, 
the  bill  does  not  allege  that  tithes  were  ever  received  or  aooounted  for  under 
decree. 

The  bill  further  alleges,  that  on  the  4th  of  March  1831  the  Plaintiffs 
the  tithes  belonging  to  the  Rectory  of  Lakenheath  (which  they  say  included  the 
clamed  by  the  bill)  to  Hugh  Robert  Evans ;  that  uie  lease  was  subsisting  at  the 
when  the  Act  took  effect,  and  was  not  surrendered  till  the  21st  day  of 
1837 ;  and  it  was  thereupon  argued  that  the  Plaiutifis'  right  of  action  did  not 
till  that  time.   {Chadwick  v.  Mroadwood,  3  Beavan,  308.)    But  it  is  not  miggartM 
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It  the  lease  was  granted  with  a  view  to  these  tithes,  or  that  the  lessee  paid  or 
Mved  anythinK  on  account  of  these  tithes. 

Upon  the  biU  and  the  plea  it  seems  to  me  to  stand  thus that  the  Plaintiffs  beings 
'  aoything  that  appears  to  the  contrary,  entitled  to  the  tithes  now  in  question,  and 
ring  a  right  to  bnng  actions  in  respect  of  them,  did,  during  the  twenty  years  and 
lihout  speoial  reference  to  these  particular  tithes,  bnt  by  ^neral  words  which  would 
re  included  them,  if  payable,  grant  a  lease  which  was  in  force  at  the  time  vhm 
I  Act  passed,  and  it  not  appearing  that  anything  was  paid  or  [086]  received,  or 
mded  to  be  bc^  in  remeet  of  the  tithes  now  m  que8ti<m,  either  b^ore  the  lease  was 
inted  or  afterwards,  J  think  that  the  existence  of  that  lease  does  not  prevent  the 
nation  of  the  Act,  and,  on  the  whole,  I  think  that  this  plea  must  be  allowed ;  bat 
)  Plaintiffs,  if  they  derire  it,  may  hare  leave  to  amend  the  bill. 

[S86]   EZABT  ff.  LiSTKB.   EzABT  V.  GooDiLL.   Nov.  4,  24,  1843. 

[S.  a  12  L.  J.  Ch.  10.   Bee  Inn  Damgm^t  TnuU,  1689,  41  Gh.  D.  187.] 

ibility  of  a  party  acting  as  a  solicitor  in  a  proceeding  in  wbioh  funds  are  wrongfully 
ibtaiaed  oat  of  Court 

i  lolicitor  knowing  that  money  in  Court  belongs  to  one  person,  presents  a  petition 
iDd  obtains  payment  to  another,  he  is  pera<mally  responsiue.  The  principle  api^ies 
I  he  has  merely  a  knowledge  of  droumstanoes  which,  if  duly  considered,  would 
iltd  to  a  knowledge  of  the  iut. 

Patty  GoodiU  was  entitled,  for  life,  to  an  annuity  of  £20,  payable  out  of  the 
itefl  of  the  testator  in  the  cause.  The  assets  were  administered  in  this  Court,  and 
nririon  was  made  for  the  payment  of  this  annuity  by  setting  apart  a  sum  of  £666, 
8d.  consols  for  the  purpose.  By  the  decree  on  further  directions,  in  1810,  the 
Mr  foods  in  Court  were  apportioned,  and  the  residue  was  ordered  to  be  paid  to 
Biam  Groodill,  who  also  was  entitied  to  the  £666,  68.  8d.,  subject  to  the  life  interest 
PUty  Goodill. 

It  was  afterwards  ascertained  that  the  Plaintiffs,  the  trustees,  had  a  charee  of 
U  sfiainst  the  assets,  for  expenses  incurred  by  them,  and  b^  an  order  made  in 
ath  1815,  it  was  referred  to  we  Master  to  tax  all  parties  their  costs;  and  it  waa 
leced  that£108,  4b.  lid.  annuities  then  in  Court,  together  with  a  sum  of  £4, 7s.  9d. 
k,  should  be  ai^ed  in  payment  (so  far  as  those  sums  would  extend)  cA  the  costs ; 
I  it  was  declu^  that  the  sum  of  £263,  which  had  been  reported  due  to  the 
uitiffs,  was  a  charge  upon  the  sum  of  £666,  13s.  AA.  3  per  cent,  annuities,  set 
Irt  to  answer  Patty  Goodiirs  [K6]  annuity  of  £20.  Liberty  was  given  to  the 
liatiffs  to  apply  on  the  death  of  Patty  Goodill. 
Ko  stop  order  was  obtained  by  the  Pluntiflb. 

The  costs  were  not  taxed,  and  the  sum  of  £108,  48.  lid.  stock  and  £4,  7a.  9d.  cash 

Moed  in  Court 

Patty  GoodiU  died  in  January  1842,  and  in  May  following  William  Gk)odill  pre- 
IM  a  petition,  stating  the  proceedings  in  the  cause  up  to  the  order  of  1810,  out 
Ikting  that  of  1816.  An  onier  was  made  on  that  petition  in  May  1842,  whereby 
tmmof  £108,  4s.  lid.  Bedueed  annuities,  and  a  sum  of  £94,  148.  9d.  cash,  which 
I  arisen  from  the  dividends  thereon,  and  also  the  sum  of  £666,  ISa.  4d.,  were 
IBred  to  be  paid  to  William  Goodill. 

[Kessrs.  A.  &  B.  were  not  solicitors  in  the  cause,  but  they  acted  as  the  solicitors  of 
■ham  Goodill,  in  the  matter  of  the  petition. 

,  A  petition  was  now  presented  by  the  personal  representative  of  the  surviving 
ptee,  praying  either  that  William  Goodill  and  Messrs.  A.  &  B.  might  be  ordered  to 
nfer  into  Court  the  sums  obtained  out  of  Court  in  May  1842,  and  that  the  same 
jlht  be  arolied  in  payment  of  the  costs  directed  to  be  paid  by  the  order  of  March 
16,  together  with  interest  and  the  costs  of  the  apfdication,  or  that  William  GoodiU 

Hesars.  Au  &  B.  might  be  ordered  to  pay  those  oosts,  &o. 

Mr.  Pemberton,  in  support  of  the  petition. 

B.  II.— 23 
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Mr.  Kindenle^  and  Mr.  Haberden,  amirity  on  behalf  of  MeavB.  A.  &  E 

William  Gfoodill  did  not  appear. 

[687]  Thb  Mastbr  of  thk  Kolls  [Lord  Langdale].  I  am  of  <^inion  that 
the  circumstances  I  cannot  grant  the  order  which  is  now  aaked.  Thwe  is  no 
of  the  principle,  that  if  a  soTioitor,  knowing  that  money  which  ia  in  Court  beloiu* 
one  person,  presents  a  petition  in  the  name  of  another,  and  obtains  payment,  m 
personally  chargeable  with  the  amount.  I  go  further,  if  he  has  not  the  knowledge 
the  fact,  but  has  knowledge  of  circumstances  which,  if  duly  considered,  would  levl 
knowledge  of  the  fact,  he  must  be  made  personally  answerable  for  that  loes,  vhick 
want  of  due  consideration  has  occasioned.  It  is  very  rarely ,that  such  eases  come  b:' 
tile  Court.  I  only  reooUect  one  which  came  before  ^  WilUam  Qianfek  who  said 
the  solicitor  had  better  pay  the  money  at  ono^  and  it  was  done. 

In  this  ease  there  are  several  peculiar  oircumstanoea  which  have  been  n 
commented  upon. 

His  Lordship  (after  detailing  the  circumstances  of  the  case,  and  the  grouDdi 
which  the  Petitioner  rested  this  claim  as  (u;ainBt  Messrs.  A.  &  K)  said — 
question  is,  whether,  under  the  oiroumstances,  I  am  to  impute  to  the  solicitors 
knowledge  of  the  charge  upon  the  fund  in  Court,  or  of  circumstances,  which,  if 
considered,  would  have  led  to  a  knowledge  of  that  charge,  as  ought  to  induce 
say  that  they  must  be  charged  with  the  loss.    I  do  not  think  that  I  have  before 
st^cient  evidence  of  established  facts  to  compel  me  to  impute  to  theae  geat 
such  a  knowledge  of  the  circumstances,  as  to  require  me  to  say  that 
personally  liable.   On  the  whole  I  do  not  think  I  can  make  them  personally 
although  these  funds  on^ht  never  to  have  been  pud  out  in  the  way  uiey  have  b 

[6w^  The  order  which  is  asked  for  against  William  Gk>odill  must  be  granted, 
the  petition  mnst  be  dismissed  as  against  Messrs.  A.  &     without  ooets. 

[688]   Langlet  v.  Fishbr.   Dee,  8,  15,  1842. 

When  the  Plaintiff  obtains  an  unconditional  order  to  enla^  publicati<». 
Defendant  can  neither  set  down  the  cause,  nor  serve  a  mbpama  to  hear  jud^" 
until  the  time  has  exmred.   Having  contravened  this  rule,  an  order  was  made 
quash  the  Atipomo,  and  to  sbrike  the  cause  out  oi  the  cause  paper. 

The  bill  was  filed  in  November  1836,  and  after  great  delay  on  the  put  of 
Plaintiff,  the  cause  was  at  issue  in  Easter  term  1841.   The  Defendant  then  pr;:: 
in  the  caU8e,'and  in  Michaelmas  term  1841  he  gave  rules  to  produce  witneasee,  aad 
Easter  term  gave  rales  to  pass  pabUoation. 

The  Plaintiff,  afterwards,  made  four  several  applications  to  the  Master  to  . 
publication.    On  the  first  and  third  occasions  the  Master  granted  that  indulgenoe, 
the  terms  of  the  Plaintiff  undertaking  to  set  down  the  cause  for  hearing  witUi 
given  time  (which  terms  were  not  complied  wit^  by  the  Plaintiff) ;  he  impwfd 
terms  by  the  second  and  fourth  orders. 

The  fourth  order  of  the  Master  enlarged  publicatioD  until  Hilary  term  1843;. 
Defendant  before  that  time  had  expired,  and  on  the  1st  of  Deceml>er  1842,  set 
the  cause,  and  served  mibpasruu  to  hear  judgment. 

The  Plaintiff  now  moved  to  quash  the  subpoena  to  hear  judgment  and  to  strike 
oause  out  of  the  cause  paper. 

Mr.  Pemberton  and  Mr.  Bomilly,  in  support  of  the  motion. 

[689]  The  proceeding  of  l^e  Defendant  is  quite  irregular ;  publication 
enlarged,  the  cause  cannot  be  set  down  without  special  permission.    Thcry  cited 
v.  King  (4  Mad.  126)  in  support  of  the  form  of  the  application. 

Mr.  G.  Turner,  cotUrti.     Under  the  old  practice,  where  a  party  obtained  an 
to  enlarge  publication,  that  did  not  prevent  the  other  ^rty  setting  down  the 
and  the  practice,  in  this  respect,  has  not  been  altered.    The  usual  order,  on  ob^ 
an  enlargement  of  publication,  provides  that  the  indulgence  shall  not  obetniet 
other  party  from  setting  down  the  cause  (see  Hinde,  384) ;  uid  it  is  the  opinioa 
the  Masters  office  that  this  course  is  regular. 
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[He  Plaintiff  has  not  complied  with  the  oonditions  of  the  Ist  and  3d  ordw^  and 
not  been  relieved  therefrom,  he  has  therefore  no  right  to  complun. 
ia  Master  of  the  Rolls  said  that  his  present  impression  was  in  favour  of  the 
tiff;  but  be  should  inquire  as  to  the  practice. 

K  15.  Thi  Mastter  of  the  Bolls  [Lord  Lapgdale].   I6  was  alleged  that  the 
liken  in  this  case  by  the  Defendant  was  not  according  to  the  understood  practice 
I  Court)  and  I  reserved  the  case  for  the  purpose  of  making  inquiry  upon  the 
t 

e  case  was  this :  The  bill  bein^  filed  in  November  1836,  and  the  answer  being 
1  iD  February  1837,  the  Plaintiff  lingered  in  his  proceedings  very  much,  and, 
lutuding  the  exertions  which  were  used  on  the  [6901  part  of  the  Defendant, 
IfKEsa  to  rejoin  was  served  until  Easter  term  1841.  The  Defendant  took  the 
ement  of  the  cause,  and  obtained  rules  for  passing  publication.  The  Plaintiff 
d  four  times  successively  to  the  Master  to  enlarge  publication.  It  has  not  been 
Bed  to  me  on  what  principle  it  was  that  these  orders  were  made  in  the  form  in 
tbe^  were ;  for  it  appeu^  that  the  first  and  third  orders  put  the  Plaintiff  under 
to  Bet  down  the  cause,  and  that  the  second  and  the  fourth  were  made  without 
Kb  terms.  Fending  the  last  of  these  four  orders  to  enlarge  publication,  the 
kat  set  down  the  cause  for  hearing,  and  served  a  svbpana  to  iiear  judgment 
certainly  very  much  surprised  at  such  a  course  bein^  adopted — it  was  clearly 
conformity  with  the  old  practice  of  the  Court.  Since  orders  for  enlarging 
)XioD  have  been  made  by  the  Master,  it  was  possible  that  some  new  under- 
might  have  arisen,  and  I  therefore  thought,  it  right  to  make  enquiries  on 

e  old  practice  appears  clear,  and  free  from  doubt.  If  the  Plaintiff  obtained  an 
to  enlarge  publication,  it  was  considered  that  he  was  causing  a  delay  to  himself, 
i  terms  were  imposed  upon  him,  and  the  Defendant  was  not  at  liberty,  pending 
ler  to  enlaige  puldication,  to  set  down  the  cause  for  hearing ;  if  the  Defendant 
the  oonsequenoe  was  that  the  eiUmcena  would  be  quashed,  and  tJie  cause  struck 

the  paper.  On  the  other  hand,  if  tJie  Defendant  applied  for  an  order  to 
ipaUieatioo,  he  was  delaying  the  Plaintiff;  and  if  he  obtained  the  order,  diere 
Dexed  to  it  a  direction  that  it  should  not  hinder  l^e  Plaintiff  setting  down  the 

Now  the  very  form  of  that  order  shews  that,  pending  the  order  to  enlarge 
ilion,  the  opposite  party  was  not  at  liberty  to  set  down  the  cause,  without 
N'  that  purpose  [691]  expressly  given  by  the  order.  I  apprehend,  therefore, 
tbe  present  course  of  proceeding  had  been  adopted  under  the  old  practice,  the 
int  would  bave  been  in  error. 

are  endeavoured  to  ascertain  what  the  practice  is  now  that  the  Act  of 
teot  empowers  the  Master  to  enlarge  publication.    It  may  be  doubted  whether 

Iter  has  authority  to  add  any  terms  or  conditions  to  the  order  to  enlarge 

ion;  it  has  been  done  on  some  occasions,  as  in  two  out  of  four  in  the  present 
d  I  have  found  other  instances  in  which  terms  have  been  added ;  but  in  by 

greater  number  there  have  been  no  such  terms  imposed.  In  tMa  state  of 
it  has  been  conceiTed  that  where  t^e  Plaintiff  has  delayed  the  passing  publica- 
B  Defendant  would  be  without  the  means  of  getting  rid  of  the  suit,  or  of 
Bg  it  pending  the  Plaintiff's  delay,  unless  he  has  power  to  set  down  the  cause 
'  But  this  is  not  so ;  because  under  such  circumstances  the  Defendant  might 
D  tbe  Court  for  leave  to  set  down  the  cause ;  and  on  such  application  the  Court 
be  enabled  to  judge  of  the  delay  which  had  taken  place,  on  the  part  of  the 
I  find  an  understanding  has  grown  up  in  the  Master's  ofSce  that  a 
mt  is  at  liberty  to  do  that  ^lich  has  been  done  in  the  present  case,  and  the 
lot  has,  no  doubt,  acted  upon  Uiat  understanding ;  but  I  am  of  opinion  that 
krstanding  in  tiie  office  was  erroneous,  and  that  the  Defendant  has  no  right, 

the  leave  of  the  Court,  to  set  down  the  cause  pending  the  order  to  enlarge 

ioo. 

IT  these  circumstances  I  must  grant  this  application,  so  far  as  it  asks  that  the 
I  may  be  quashed,  and  the  cause  struck  out  of  the  paper ;  but  I  cannot  ^ve 
Hiy  costs  of  tbe  motion ;  in  the  first  place,  because  the  Plaintiff  has  obtained 
mi  upon  terms  which  he  has  not  complied  with,  and  nezt^  because  I  think  the 
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oonrae  whioh  has  been  adopted  by  the  Defendant  has  been  founded  apoa  aa 
impression  entertained  in  tAia  Iwiter'a  ofltoa. 


[B9S]   Aldin  v.  Foster.   Dee.  16,  1842. 

If  a  mortgagee  receives  rents  after  the  Master's  report  and  before  the  day  a 
for  payment,  there  must  be  a  furtiier  reference  and  account^  and  a  new 
appointed  for  payment 

Mr.  Pemberton  and  Mr.  Toller,  moved  to  make  absolute  a  decree  for  forecl' 
Mr.  Bacon,  ctmirii.    Since  the  day  appointed  by  the  Master  for  pa, 
mortgagee  has  received  rents,  and  the  balance  due  nas  _tha8  ondexgone  a 
The  mortgagee  is  not  tlierefore  entitied  to  a  foreoloaure. " 

Thb  Master  of  the  Boli&   I  hare  already  had  oooasion  to  consider  thii 
(Omiusk  T.  /oeiboA,  4  Beavan,  154 ;  and  see  Geldard  v.  HonAy,  1  Hare,  261 
certain  sum  is  found  to  be  due  on  a  particular  day,  and  payment  of  Uut 
directed  to  be  then  made,  and  in  default  the  party  is  to  be  foreclosed.  The  m' 
having  in  the  UUerim  varied  the  account,  there  must  be  a  nev  reference  to  the 
and  a  new  day  fixed  by  him  for  payment 

Note. — The  Master  of  the  Bolls,  in  a  subsequent  case,  upon  the  motioo 
mortgagee,  made  a  new  order  of  reference.   See  EUia  v.  Qr^tns,  post. 

[093]  Looser  v.  Bradlet.  Dee.  21,  23,  1842. 

A  testator  nive  specific  legacies  to  three  of  his  nieces  (daughters  of  his 
name,  and  the  residue  to  his  sister  and  her  husband  for  t£eir  Uvw,  mC  * 
annuity  to  A.,  and  after  the  death  of  the  parents  and  A.,  he  directed  tJia 

to  be  "  divided  equally  between  the  daughters  of  his  said  sister,"  and 

bequeathed  "to  his  said  nieces."   There  was  a  gift  over,  if  no  daughter 

sister  should  be  then  living. 
The  sister  had  four  daughters  bom  at  the  date  of  the  will,  and  another  bon 

the  testator's  death.    Some  only  survived  the  tenants  for  life. 
Held,  that  the  residue  was  divisible  among  aU  the  nieces,  uid  that  they  took 

interests,  subject  to  be  divested  in  an  event  whioh  had  not  hajipeued. 

The  testator  James  Bradley,  by  his  will  dated  in  February  1793,  di 
interest  arising  from  his  three  shares  in  the  tontine  of  1789,  on  the  lives  of 
nieces,  Frances  Boosilia  Dyne,  Elizabeth  Dyne,  and  Mary  Dvne  (dv 
Andrew  Hawes  Dyne  and  Frances  his  wife\  to  be  respectavely  am>U 
executors  towards  the  maintenance,  &c.,  of  each  of  his  said  nieces;  and  be  1 
to  each  of  his  said  nieces  one  share  when  they  should  separately  arrive  at  the 
twenty-one  years,  to  be  also  transferred  to  each  of  them  when  they  attained 
He  directed  his  residuary  property  to  be  invested  in  the  names  of  his  exei 
trusts,  which  he  declared  as  follows : — "  After  deducting  the  aforesaid  JESOO 
directed  to  be  paid  to  the  aforesaid  Margaret  Jack,  and  after  deducting  the 
£100  a  year  directed  to  be  paid  to  the  said  Frances  Dyne  aftvesaid, 
deducting  the  produce  of  the  three  tontine  shares  aforesaid,  and  also  after  d 
any  other  legacy  or  legacies  which  I  may  jsve  in  iim  my  last  will,  or  by  any 
annexed  or  ^ded  thereto,  then  I  give  and  bequeath  the  remaining  interest 
from  all  my  remaining  property  to  my  said  sister  Frances  Dyne  and  hw 
Andrew  Hawes  Dyne,  lor  and  during  their  joint  lives,  and  for  uie  life  of  the 
And  further  I  direct,  that  after  the  said  Margaret  Jack  and  my  said  sister 
Dyne,  and  her  husband  Andrew  Hawes  Dyne  shall  all  be  dead,  the  prioci 

.  the  interest  of  [694]  which  I  have  bequeathed  to  them  in  the  manner  before  m 
shall  be  divided  equally  between  the  doubters  of  tiie  said  Fraooes  Vynt, 

ister,  and  which  I  give  and  bequeath  to  them  my  said  meeet,  to  be  diridad 
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toD^  them,  share  and  share  alike.  And  if  no  daughter  of  my  said  sister  should  be 
m  hvin^  then  and  in  that  case,  I  give  and  bec|ueath  to  my  nephews,  the  sons  of 
f  said  sister  Frances  Dyne,  what  would  otherwise  have  been  divided  amongst  her 
lubtera." 

At  the  date  of  the  testator's  will,  Andrew  H.  Bradley  and  Frances  his  wife  had 
e  children,  namely,  the  three  daughters  named  in  lus  will,  and  Frances  Dyne  and 
Biea  Dyne,  all  of  whom  were  living  at  the  testator's  death.  Andrew  Hayea  Bradley 
dfVaooes  his  wife,  had  another  child  Margaret,  bom  on  the  24th  of  June  1796^ 
ir  the  date  of  the  testator's  will,  but  in  his  lifetime.  There  were  no  otiier 
ildno. 

Andrew  Hawes  Kadley  died  in  December  1820,  and  Mar;garet  Jack  died  in  July 
U,  and  Frances  Bradley  died  in  Aueust  1842. 

Of  the  nieces  some  had  died  in  we  lifetime  of  the  tenants  for  life,  and  some 
nired  them. 

The  first  question  was,  whether  the  shares  vested  in  the  daughters,  so  as  to  be 
inferable  to  their  personal  representatives  in  the  event  of  their  dying  in  the  life- 
le  of  the  tenants  for  life,  and, 

Seoondly,  whether  the  whole  vested  in  the  three  nieces  named  in  the  will  alone, 
iru  divisible  between  them  and  the  other  daughters  of  the  testator's  sister. 

[B9q  Ur.  Pemberton  and  Mr.  Benshaw  eontended,  that  the  gift  to  the  nieces 
I  Tasted,  and  that  the  shares  of  such  as  died  in  the  life  of  the  tenants  for  life 
wd  to  their  representatiTea.  Halifax  v.  WUstM  (16  Ves.  168),  v.  Banw 
Her.  335),  Samson  v.  Foreman  (5  Yes.  206).  That  the  gift  over  was,  if  no  niece 
I  then  living,  an  event  which  had  not  happened,  and  vuA,  therefore,  the  vested 
t  was  unaffected.    Siurgess  v.  Pearson  (4  Mad.  41 1 ). 

Secondly,  that  the  residue  was  given  "  to  my  said  nieces,"  which  meant  those 
iriotuly  named,  and  consequently  that  it  was  divisible  amongst  those  only  to 
sm  the  tontine  shares  had  been  previously  given. 

Mr.  G.  Turner  and  Mr.  Busk,  for  Mrs.  Morgan,  the  daughter  bom  aftw  the  date 
the  will,  contended,  that  the  nieces  did  not  take  vested  interests,  and  that  the 
Und  was  divisible  amongst  such  only  of  the  class  as  were  living  at  the  period  of 
tribution. 

They  dted  Batsfcrd  v.  K^tell  (3  Ves.  363),  in  whitdi  a  testatrix  gave  to  A.  the 
^doids  of  £500  stock  till  he  should  attaia  the  age  d  thirty-two,  at  which  time  she 
Kted  her  executors  to  transfer  the  principal  to  him.  It  was  held  that  the  legacy 
I  not  vest  tall  the  age  of  thirty-two.  They  cited  also  1  Boper  on  Legacies,  507, 
IflbKSse  V.  Uege  (3  B.  P.  C.  366,  373),  and  Stonor  v.  Ourwen  (6  Sim.  364). 
Secondly,  they  contended  that  all  the  nieces  living  at  the  death  of  the  previous 
sots  for  life  were  entitled  to  share,  and  that  the  fift  was  not  limited  to  those 
infically  named  in  the  will.  The  Court,  they  argue(^  [596]  favoured  the  construc- 
B  vhtch  would  admit  all  the  daughters  to  take,  and  the  words  "  said  nieces  " 
(ared  to  the  last  antecedent,  namely,  "  the  daughters  of  my  sister,"  where  the 
|d  daughters  was  used  generally,  and  included  all  daughters,  and  that  the  gift 
h  if  M  daughters  should  be  then  living,  shewed,  by  imfuioation,  that  all  were  to 

!Mr.  Kmdersley  and  Mr.  W.  T.  S.  Daniel,  for  Bradley. 

Hr.  Pemberton,  in  re^y. 

I  The  Master  of  the  Bolls  reserved  jud^nent. 

\Jkc  23.   The  Master  of  the  Koli^  [Lord  Lanedale].   I  have  read  this  will, 

I  it  appears  to  me  that  the  testator  has  used  the  woras  "nieces"  and  "daughters" 
fmiably.  Any  ambiguity  which  might  arise  in  t^e  expression,  "my  said  nieces," 
■Dored  by  the  generality  of  the  gift  over,  which  is,  "in  case  no  daughter  should 
men  living." 

II  think  th&t  all  the  nieces  are  included  in  the  residuary  ^t,  and  I  do  not  find  in 
f  will  any  words,  which  appear  to  me  to  indicate  an  intention  that  the  gift  to  the 
ni  should  be  contingent. 

!  I  think  they  take  vested  interests,  subject  to  be  divested  in  an  event  which  has 
happened. 

The  property  is,  therefore,  divisive  in  fifths. 
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[6973  Johnston  p.  Todd.   F^.  U,  15,  20, 1843. 

Observations  on  traditionary  evidence  in  pedigree  cases,  and  its  fallibilitj.  It  it 
to  be  wholly  rejected  because  error  is  proved  as  to  part. 

The  veracity,  or  even  accuracy,  of  an  ignorant  and  illiterate  person,  is  not  ta 
conclusively  tested  by  comparing  an  affidavit  made  by  him,  with  his  nid  \ 
testimony ;  discrepancies  between  them  is  not  conclusive  against  bis  testimony. 

Observations  on  the  value  of  testimony  given  by  affidavit.  When  the  witaot! 
illiterate  and  ignonuit,  tHe  language  is  not  his  own,  but  iJiatof  the  person  prepn 
die  affidavit ;  being  taken  ex  foxU^  it  is  almost  always  incomplete,  and  < 
inaccurate. 

"Where  on  an  issue,  the  evidence  is  fairly  before  the  jury,  and  the  Judge  is  sBli 
there  is  great  difficulty  in  supporting  a  motion  for  a  new  trial  on  the  groond 
the  verdict  is  not  supported  by  the  evidence ;  but  the  Court  will,  neveitU 
entertain  the  motion,  and  attend  to  the  course  of  the  trial,  the  issne  having  T 
directed  for  its  satisfaction. 

This  case  has  been  several  times  before  the  Court.   (See  3  Beavaiu  218; 
5  Beav.  394.)   It  now  came  on  upon  a  motion  for  a  new  trul  of  an  issaa  directed 
the  Court. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the  Court 
Mr.  Kindenley  and  Mr.  Parry,  in  support  of  the  motion. 
Mr.  Turner,  in  the  same  interest. 

Mr.  S.  Wortley,  Mr.  J.  Anderson,  and  Mr.  Monteath,  cmirh. 

The  Master  of  the  Roltjs  [Lord  Xiangdale].  An  issue  having  been  direcia 
try  whether  Peter,  the  son  of  John  Marshall  of  Longformacus  was  the  next  of  ki 
Kobert  Marshall  the  testator,  at  the  time  of  bis  deatn,  and  the  jury  having  fooo 
the  affirmative,  a  motion  is  now  made  for  a  new  trial. 

There  is  not,  on  this  occasion,  any  complaint  that  evidence  has  been  improo 
■rejected  or  admitted ;  it  is  [698]  not  alleged  that  any  new  evidence  mi  ■ 
discovered,  or  that  all  parties  did  not  come  fully  prepared  for  the  trial,  or  tbit 
true  state  of  facts,  as  appearing  by  evidence,  was  not  duly  presented  to  the  p 
and  though  some  observations  were  made  on  the  summing-up  of  the  Judge,  fa 
which  it  may  be  collected  that  the  Defendants  considerea  that  some  things  i' 
have  been  more  favourably  stated  for  them,  no  allegation  is  made  that  Uie  jniy ' 
misled  by  any  misdirection. 

The  sole  ground  of  the  application  is  the  allegati(»i  that  the  verdict  i> 
supported  by  the  evidence. 

The  evidence  having  been  fairly  before  the  jury,  and  the  Judge  having  expnM 
his  satisfaction  with  the  verdict,  there  must,  on  that  account,  be  great  difficolt 
supporting  the  motion ;  but  undoubtedly  the  issue  was  directed  to  be  tried  for 
satisfaction  of  this  Court,  and  the  course  of  the  trial  must  be  attended  to  here. 

The  testator,  Robert  Marshall,  was  about  eighty  years  of  a^e  when  he  die 
Jamaica,  in  the  year  1820.    His  father,  William  Marshall,  mamed  Eliabetii  Ji"^ 
of  Stitchell  Mill  in  1734,  and  he  was  baptized  in  1740,  and  went  to  Jamaica 
boy.    So  far  the  facts  are  not  subject  to  controversy.    The  testator  was  the 
William  Marsha  who  married  Elizabeth  Jeffrey  of  Stitchell  Mill,  and  he 
Jamaica  early  in  life. 

On  the  other  hand,  John  Marshall  of  Longformacus  died  in  November  171 
very  old  man.    He  was  married  to  Margaret  Marshall,  at  Longformacus,  in  < 
1750,  and  by  that  marriage  had  two  sons  Peter  and  Robert,  and  three  dau^ 
Ann  Giles  and  Jean  and  Margaret  Marshall.    The  vridow  of  John  died  in  ^ 
1792.    Of  these  facts  there  does  not  appear  to  be  any  reasonable  doubt 

But  the  Plaintiff  in  the  issue  alleges  that  John  Marshall  of  Longformacos^ 
prior  to  his  marriage  in  1750,  had  married  another  Mar^ret  Marshall,  by  whoa 
had  a  son  William,  who  was  the  father  of  the  testator.  The  Plaintiff's  allegttioB 
that  William  Marshall,  the  testator's  father,  was  the  son  of  John  Marshall  of  Lcs 
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foimaooa,  and  the  half  brother  of  the  children  of  that  John,  who  were  the  issue  of 
lltt  marriage  which  took  place  in  1750. 

WhetAier  William  Marshall  was  bo  oonneoted  with  John  and  his  fomily  is  the 
qoMtiw  to  be  determined.  If  he  was,  it  is  not  disputed  that  Peter,  the  son  of  John, 
ns  next  oS  kin  of  the  testator  at  the  time  of  his  deatii. 

When,  in  cases  of  tiiis  kind,  we  speak  of  evidence  and  proof,  we  must  be  nnder- 
itood  to  mean  such  evidence  and  proof  as  the  law  allows,  and  as  the  nature  of  the 
me  admits  of.  In  cases  where  the  whole  evideDce  is  traditionary,  when  it  consists 
BDtirely  of  family  reputation  or  of  statements  of  declarations  made  by  persons  who 

rd  long  ago,  it  must  be  taken  with  such  allowances,  and  also  with  such  suspicions, 
ought  reasonably  to  be  attached  to  it.    When  family  reputation,  or  declarations 
kindred  made  in  a  family,  are  the  subject  of  evidence,  and  the  reputation  is  of 
standing  or  the  declarations  are  of  old  date,  the  memory  as  to  the  source  of 
reputation,  or  as  to  the  persons  who  made  the  declarations,  can  rarely  be 
cterised  by  perfect  accuracy.    What  is  true  may  become  blended  with,  and 
ely  distingiiisnable  from,  something  that  is  erroneons ;  the  detectioa  of  error  in 
part  of  Uie  statement  necessarily  throws  doubt  upon  the  whole  statement,  and 
'  all  [6001  that  is  material  to  the  case  majr  be  perfectly  true ;  and  if  the  whole  be 
I  aa  ulse  because  error  in  some  put  is  proved,  the  greatest  injustice  may  be 
All  testimony  is  subject  to  such  errors,  and  testimony  of  this  kind  is  more 
tdcnlarly  so ;  and  however  difficult  it  may  be  to  discover  the  truth,  in  oases  where 
ere  can  be  no  demonstration  and  where  every  conclusion  which  may  be  drawn  is 
tabject  to  some  doubt  or  uncertainty,  or  to  some  opposing  probabilities,  the  Courts 
Be  oound  to  adopt  the  conclusion  which  appears  to  rest  on  the  most  solid  foundation. 

On  the  late  trial,  the  Plaintiff  examined  five  witnesses  to  prove  the  kindred. 
Hmt  of  them  were  children  of  Robert  Marshall,  the  son  of  John.    The  fifth  was 
uliam  Jefirer.   They  had  all  of  them  made  affidavits  in  the  Master's  office,  and  all 
them  had  been  examined  on  the  former  toial,  so  that  the  Defendants  were  fully 
pared  to  cross-examine  them,  and  to  brings  with  full  effect,  before  the  Judge  and 
jury,  any  inconsistent  statement  in  the  evidence  given  by  them  on  different 
uioDB. 

It  appears  that  in  the  evidence  of  the  children  of  Robert  Marshall  there  are  very 
siderable  discrepancies,  discrepancies  as  to  the  members  of  the  family  from  whom 
information  is  alleged  to  have  been  received,  discrepancies  also  as  to  some  facts 
bch  are  distinctly  stated  to  be  within  the  knowledge  of  the  witnesses. 
I  do  not  think  that  the  veracity  or  even  the  accuracy  of  an  ignorant  and  illiterate 
[>n  is  to  be  oondosively  tested  by  comparing  an  affidavit,  which  he  has  made, 
Irith  his  testimony  given  upon  an  oral  examination  in  open  Court.  We  have  too 
koch  experience  of  the  [obi]  great  infirmity  of  affidavit  evidence.  When  the 
jritoflss  is  illiterate  and  ignorant,  the  language  presented  to  the  Ckturt  is  not  his :  it 
%  and  must  be,  tiie  language  of  the  person  who  prepares  the  affidavit ;  and  it  may 
m,  and  too  often  is,  the  expression  of  that  person's  erroneous  inference  as  to  the 
wsDing  of  the  language  used  by  the  witness  himself ;  and  however  carefully  the 
&vit  may  be  read  over  to  the  witness,  he  may  not  understand  what  is  said  in 
_,aage  so  different  from  that  which  he  is  accustomed  to  use.  Having  expressed 
meaning  in  bis  own  language,  and  finding  it  translated  by  a  person  on  whom  he 
into  language  not  his  own,  and  which  ne  does  not  perfectly  understand,  he  is 
apt  to  acquiesce ;  and  testimony  not  intended  by  him  is  brought  before  the 
art  as  his.  Again,  evidence  taken  on  affidavit,  being  taken  ex  parte,  is  almost 
ays  incomplete  and  often  inaccurate,  sometimes  from  partial  au^estions,  and 
etimes  from  the  want  of  suggestions  and  inquiries,  without  the  aidof  which  the 
lees  ma^  be  unable  to  reoall  the  connected  collateral  circumstances  necessary  for 
I  correetum  of  the  first  sun^estions  of  his  memory,  uid  for  his  accurate  recollection 
If  all  that  belongs  to  the  sul^ect  For  these  and  other  reasons,  I  do  not  think  that 
jfiicrepancies  between  the  affidavit  and  the  oral  testimony  of  a  witness  are  conclusive 
Munst  the  testimony  of  the  witnras. 

'  It  is  further  to  be  observed,  that  witnesses,  and  particularly  ignorant  and  illiterate 
witnesses,  must  always  be  liable  to  ave  imperfect  or  erroneous  evidence,  even  when 
ttaDy  examined  in  open  Court.    The  novelty  of  the  situation,  the  agitation  and 
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hurry  which  acoompaniee  i^  the  cajolery  or  iDtimidation  to  which  the  witnen 
be  subjected,  the  want  of  questions  calculated  to  excite  those  reeoUectioas 
xuight  dear  up  every  difficulty,  and  the  confusion  occasioned  by  erosMa 
as  [602]  it  is  too  often  conducted,  may  give  rise  to  important  errors  and 
and  the  truth  is  to  be  elicited  not  by  giving  equal  wei^t  to  every  word  the 
may  have  uttered,  but  by  considering  all  the  words        referwoce  to  the 
occasion  of  saying  them,  and  to  the  personal  demeanour  and  deporbnent 
witness  cUirin^  the  examination. 

All  the  diserepaacies  which  oocar,  and  all  that  the  witDSM  says  in  rea[ 
them,  ure  to  be  carefully  attended  to,  and  the  remilt*  aooOTding  to  the  ipeeisl  e 
stances  of  each  case,  may  be,  either  that  the  testimony  must  be  altogether  rei< 
on  the  ground  that  the  witness  has  said  that  which  is  untrue,  eiuier 
under  seu-delusion,  so  strong  as  to  invalidate  all  that  he  has  said,  or  else  the 
must  be,  that  the  testimony  must,  as  to  the  main  purpose,  be  admitted,  do 
standing  discrepancies  which  may  have  arisen  from  innocent  mistake,  extending  '■ 
lateral  matters,  but  perha^  not  affecting  the  main  question  in  any  important  ' 

One  of  the  reasons  which  Induced  me  to  grant  a  new  taial  on  the  former  t 
was,  that  the  discrepancies  between  the  affidavits  and  the  oral  testimony  on 
trial  might,  if  possible,  be  explained,  or,  at  all  events,  that  the  disorepuicieB 
be  distanotly  brought  under  the  ccmsideration  of  the  Judge  and  of  the  jury. 

This  has  now  been  done;  the  evidence  ^ven  by  affidavit^  the  evideooe 
given  on  tke  first  trial,  and  the  evidence  oruly  given  on  the  last  trial  ha^ 
compared  and  contrasted.   Looking  at  tJie  statement  of  what  peiwod,  as  it 
on  paper,  I  own  that  I  find  nothing  which  I  consider  to  be  eatismctory  as  an 
tion  of  the  differences;  but  having  regard  to  the  [6031  nature  of  the  te 
seeing  that  the  demeanour  of  the  witnesses  during  the  examination  and 
examination  to  which  they  were  subjected,  was  under  the  observation  of  the 
and  of  the  Judge,  and  that  the  Judge  is  satisfied  with  the  verdict,  I  do  not 
that  the  discrepancies  in  the  evidence  of  the  Marshalls  afford  a  sufiBcient 
granting  a  new  trial  in  this  case. 

The  evidence  of  William  Jeffrey  is  subject  to  much  less  obeervataon.  In 
affidavit  there  was  an  admitted  mistake,  which  was  afterwards  amended, 
neither  affidavit  did  he  state  what  he  subsequeutiy  stated  he  had  heud  fmn 
the  Inrother  of  Peter  Marshall,  or  from  ^e  family  of  ^e  Jef&eys.    I  am  ai' 
to  attribute  the  evidence  subsequently  given  of  Robert's  declaration  to  the 
efficacy  of  vivd  voce  exainination,  but  to  suppose  that  the  whole  statement  is 
because  it  was  not  stated  in  the  affidavit ;  and  I  am  desired  to  consider  the 
his  evidence  incredible,  either  for  the  same  reason,  or  because  it  so  strongly 
the  case  of  the  Plaintiff  at  law ;  and,  undoubtedly,  if  the  evidence  <^  Wiluain 
be  true,  and  the  jury  must  have  so  considered  it,  the  case  of  Plaintiff 
deemed  to  be  eetauished,  unless  other  facts  be  shewn,  iMding  daeuivaly  to 
conclusion. 

The  Plaintiff  at  law  had,  on  former  occasions,  allwed,  that  John 
LonefonnaouB  was  baptiaed  at  Torpichen  on  the  2l8t  of  Pebmaiy  1697,  and 
had  men  made  out»  it  would  have  appeared  that  he  was  not  far  from  ninet^'l 
years  old  at  the  time  of  his  death,  that  he  was  eightjr-eight  years  old  in 
thirty-seven  years  old  when  fais  alleged  son  married  Elizabeth  Jeffrey,  in  May 
and  only  sixteen  or  seventeen  years  old  when  he  was  married  in  1713. 

[604]  I  do  not  find  that  the  Plaintiff  succeeded  in  shewing  that  John 
Longformacus  was  baptized  at  Torpichen  in  1697 ;  and  on  the  last  bial  no 
was  given  as  to  his  origin  or  family  connections. 

But  a  statement,  in  which  it  was  implied  that  he  had  himself  maniad  at 
of  sixteen  or  seventeen  years,  that  he  had  a  son  married  when  he  was  himself 
thirty-seven  years  old,  was  sufficient  to  excite  attention ;  and  one  of  the  poaid 
which  a  new  trial  was  gnmted  on  the  former  occasion  was,  that  the  D^endanti  i 
discovered  evidence,  by  which  it  was  said  to  be  proved,  ^t  John  Mawhall  d  t 
fonnacuB  was  bom  in  1706,  and  orasequently  was  only  tweDty-nine  years  dd' 
his  allied  son  was  married,  and  was  only  eight  yeus  otd  at  the  time  whoi  he  1 
self  was  alleged  to  have  been  first  mairied. 
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Iq  order  to  establish  this  fact>  the  BefendaDts  produced  in  evidence  certidn  pro- 
idioga  which  were  had  before  the  Sheriff-Depute  of  Berwickshire  in  the  year  1785} 
r  tfce  purpose  of  procuring  John  Marshall  to  be  admitted  on  the  poor's  roll  of  the 
ridi  of  Longformacus,  and  afterwards  in  the  year  1787  for  an  increase  of  aliment. 

h  these  proceedings,  John  Marshall's  petition  and  replication,  signed  by  William 
lit  as  hiB  procurator,  represented  him  to  be  eighty  years  old,  and  to  have  been 
n  in  the  parish  of  Ecclesmacben  in  the  year  1705  ;  but  I  am  of  opinion  that  these 
lemeote,  though  proper  to  be  considered,  do  not  afford  anything  like  proof,  either 
It  Mn  Marshall  was  born  at  Eoclesmachen,  or  that  bis  age  did  not  exceed  eighty 

n. 

pOd]  It  does  not  appear  that  he  was  baptized  at  Torpichen,  and  he  may  have 
I  bora  and  baptized  at  Ecdesmachen  ;  but  there  is  no  reason  to  suppose  that  any 
Iter  of  baptism,  before  the  year  1716,  was  in  existence  in  the  year  1785.  The 
noce  to  the  sessions  book  oi  Eoclesmachen,  for  the  purpose  oi  shewing  that  John 
horn  in  1706,  seems  to  have  been  made  at  random,  and  the  date  of  1705  seems 
wn  been  obtained  merely  by  computation  of  the  assumed  age  of  eighty  in  the 
rl783.  I  do  not  think  that  such  a  statement,  under  such  circumstances,  is  to  be 
ny  degree  relied  on  as  shewing  the  exact  age  of  John  at  the  time, 
liiere  are  circumstances  in  the  case  which  are  involved  in  considerable  obscurity. 
Plaintiff  has  given  no  account  of  the  origin  of  John  Marshall.  The  Defendants 
e  Dot  only  given  no  account  of  the  origin  of  William  Marshall,  who  is  alleged  by 
Plaintiff  to  have  been  the  son  of  John,  but  they  have  adduced  no  evidence  of  any 
itatioD  respecting  him  in  the  family  of  Jeffreys.  It  is  singular  that  the  testator, 
>wag  baptized  in  1740,  and  is  alleged  to  have  gone  to  Jamaica  when  a  boy,  should 
be  shewn  to  have  made  any  inquiry  about  his  relations  till  the  year  1810  ;  and 
his  ioqui^  at  that  time  should  extend  only  to  the  descendants  of  Robert  Jeffrer 
b'tchell  Mul.  He  makes  no  allasion  to  any  connection  of  his  father's,  and  his  will, 
nbseqnent  date,  makes  no  reference  to  any  member  of  his  father's  family.  The 
uduitB  consider  this  circumstance  as  proving  t^at  the  testator  knew  that  he  had 
rektion  on  the  father's  side.  The  circumstance  is,  no  doubt,  very  fit  to  be 
idered,  and  it  was  brought  distinctly  before  the  jury.  If  it  be  true,  as  William 
vy  states,  that  his  father  George  gave  the  testator  money  to  enable  him  to  go  to 
aica,  it  seems  singular  that  an  act  of  such  kindness  should  not  have  [606^  been 
nnbered,  and  have  induced  some  notice  in  the  inquiry  made  in  1810,  but  stdl  the 
itaelf  may  be  true. 

)n  the  whole  of  the  case,  although  there  are  many  obscurities  which  have  not 
I  expluned,  although  the  principal  fact  does  not  admit  of  demonstration,  and 
t  therefore  be  fat  ever  subject  to  the  degree  of  doubt  which  is  attached  to  everv 
in  which  opposing  probabilities  are  to  be  contrasted  and  balanced  against  each, 
r,  in  which  you  have  something  perhaps  to  suspect,  aud  something  to  make 
nnce  for,  in  the  testimony  of  almost  every  witness,  yet,  as  it  is  necessary  to 
effect  to  that  conclusion,  which,  upon  a  careful  examination  of  the  whole,  appears 
i  best  supported,  as  upon  the  trial  the  whole  evidence  has  been  fully  sifted,  and  the 
iMses  have  been  called  upon  to  answer  for  the  differences  in  the  evidence  before 
inry,  and  in  the  presence  of  the  Judge,  who  is  satisfied  and  would  himself  have 
id  in  the  verdict  if  he  had  been  upon  the  jury,  as  no  new  evidence  has  been 
BTcred,  and  there  seems  to  be  no  reasonable  prospect  of  obtaining  any  better 
dusitKi,  or  any  greater  satisfaction  upon  a  new  trial,  I  think  it  right  to  refuse  this 
ieatioi. 


■tfttor  directed  his  residuary  personid  estate  to  be  invested  in  land  from  time  to 
ne  and  at  all  convenient  opportunities,  and  in  the  meantime  to  be  accumulated. 
iMf  that  the  tenant  for  life  of  the  land  was  entitled  to  the  interest  of  the 
ainrested  personalty,  as  from  a  year  from  the  testator's  death, 
fte  same  case  the  testator  gave  £400  a  year  to  his  wife  if  she  recovered  her 
Mntal  fisculties,  otherwise  £200  a  year,  and  to  be  paid  out  of  his  Government 
Mock  i  and  he  directed  as  soon  as  conveniently  might  be  after  her  death,  the 
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mrestment  of  the  stock  out  of  which  the  annuity  was  payaUe,  in  knd  to 
conveyed  in  strict  settlement.   The  wife  did  not  reoover.   Held,  dtt  the 

a  year  became  part  of  the  residue  to  be  invested,  and  did  not  haloiig  to 
tenant  tor  life. 

The  testator  pave  the  residue  of  his  personal  estate  to  trustees,  upon  trast  to 
his  wife  an  annuity  of  £400  a  year  for  life,  if  she  should  recover  her  mental  bunl 
and  until  that  event,  upon  trust  to  apply  for  her  use  an  annuity  of  £200  a  ym ; 
said  annuity  of  £400  or  £200  (as  the  case  might  be)  to  be  paid  out  of  the  di  ~ 
on  the  Government  stock  standing  in  hie  name  at  the  Bank  of  England;  snd 
directing  his  leaseholds  to  be  sold,  he  directed  that  the  purchase-money  for  the 
leasehold  premises,  together  with  the  residue  of  his  personal  estate  not  dis;:: 
or  applied  for  the  purposes  thereinbefore  mentioned,  should  be  laid  out  and  'mr 
from  time  to  time,  and  at  all  convenient  cmoriunitiett  by  his  trustees  in  the  pai«b 
lands  and  hereditaments  in  England  of  freehold  tenure,  which  should  be  con 
and  assured  unto  his  trustees  and  their  heirs,  upon  the  like  trusts  as  were 
before  declared  with  respect  to  his  freehold  estates ;  and  upon  further  trust  tbat 
trustees  should,  as  conveniently  as  mi^ht  be  after  the  decease  of  his  said  vilcb 
out  and  invest  the  stock,  out  of  the  dividends  of  which  her  said  annuity  should 
been  payable,  in  the  purchase  of  freehold  lands  and  hereditaments  in  England, 
conveyed  and  assured  upon  the  like  trusts  as  were  directed  with  respect  to  tbe 
lands  to  be  purchased ;  and  until  proper  and  eligible  purchases  could  be 
directed  his  trustees  to  lay  out  the  [608]  produce  of  the  sale  of  his  said  1' 
bouse,  together  with  any  other  trust  monies  in  their  or  his  bauds  not  p 
interest,  in  their  names  in  Government  stocks  or  funds  of  Great  Britain ;  and 
until  su^  purchases  of  freehold  property  should  have  been  made  as 
like  manner  lay  out  and  invest  the  interest,  dividends  and  annual  produce  of  bii 
residuary  personal  estate,  as  and  when  t^ie  same  interest,  dividends  and 
should  be  received,  and  accumulate  the  same  in  the  nature  of  compound  intereit. 

The  real  estates  were  devised  to  one  for  life,  with  remainders  over. 

The  testetor  died  in  1826. 

His  widow  died  in  183D  without  having  recovered,  so  that  only  £300  a  yev 
been  applied  to  her  use. 

The  questions  were,  first,  whether  the  tenant  for  life  of  the  freeholds  waa 
to  the  income  of  the  personal  estate  uninvested,  as  from  twelve  months 
testator's  death,  or  whether  it  ought  to  be  accumulated,  so  as  to  form  put 
capital  to  be  invested ;  and,  secondly,  whether  the  £200  a  year  (being  the 
produce  of  the  fund  set  apMt  to  answer  the  wife's  annuity,  after  payment  for 
of  the  annuity  of  £200  a  year),  formed  part  of  the  income  of  the  tenant  for 
part  of  the  capital  to  be  invested. 

Mr.  Pemberton  and  Mr.  Rogers,  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  A.  Austen,  for  the  tenant  for  life,  argued,  that  the 
life  was,  upon  the  authorities,  entitled  to  the  income  as  from  twelve  months 
from  the  testator's  death ;  Kilvin^on  v.  Gray  (2  Sim.  &  Stu.  396),  wh«*e  a 
directed  his  residuary  estate  to  be  laid  out  in  the  purchase  of  land,  as  booc 
convenient  purchase  could  be  found  producing  3|  per  cent,  and  in  the  meanti 
interest  to  be  accumiUated ;  it  was  held  that  the  tenant  for  life  was  entitled 
interest  of  the  residuary  estate  from  the  end  of  one  year  after  the  testatw'a 
until  it  had  been  laid  out.    Parry  v.  Warrington  (6  Mad.  155),  Sitwelly. 
Ves.  520),  EnfwistU  v.  Markland  (6  Ves.  528,  n.),  and  Vigor  v.  Harwood  (IS  Sim. 

Secondly,  that  the  particular  object  of  the  testator  in  directing  the  invests: 
continue  in  the  funds,  was  for  securing  to  the  widow  the  annuity  to  which  she 
be  entitled  under  the  will ;  but  that  the  general  object  was  to  invest  the 
available  residuary  estate  in  land  for  the  benefit  of  the  tenant  for  life,  and 
remainder.    That,  consequently,  when  the  particular  object  had  been  sati 
remainder  of  the  fund  must  be  considered  invested,  and  the  interest  woald 
belong  to  the  tenant  for  life. 

Mr.  Romilly  and  Mr.  Willcock,  for  the  other  parties. 

The  Master  of  the  Rolls  [Lord  Laugdale]  held,  that  the  tenant  for  life 
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Dtitled  to  the  income  of  tlie  uniovested  personalty  as  from  one  year  from  the 
HUtor'a  death :  but  that  the  £200  a  year  became  part  of  t^e  general  residue  to  be 
nreated,  and  that  the  tenant  for  life  waa  entitled  to  the  income  only  of  it 

[610]  Hat  v,  Bowkn.  Dee.  22,  23,  1843. 

[&  a  12  L.  J.  Ch.  78;  6  Jur.  1119.   See  Seaim  v.  Grant,  1867,  36  L.  J.  Ch.  642.] 

.  IhH  was  filed  for  the  administration  of  the  testator's  estate,  by  a  party  entitled  to 
a  contingent  reversionary  int«re8t,  and  a  decree  for  an  account  was  obtained. 
Before  the  report,  the  Plaintiff's  interest  wholly  failed.  Held,  that  the  Plaintiff 
vu  not  entitled  to  his  costs  of  suit  either  as  against  the  Pefeiidauta  or  the  fund, 
and  apetition  for  the  purpose  was  dismissed  with  coats. 

,  aole  Fluntiff  whoae  interest  failed  pending  a  reference  to  take  the  accounts,  was 
testrained  from  proceeding  further  in  the  suit. 

b  1835  Alfred  Farr  became  insolrent,  and  the  Plaintiff  Hay  was  appointed  his 
ngnee.  At  the  time  of  his  insolvency,  he  was  entitled,  in  right  of  nis  wife,  to 
BRitiogent  reversionary  interest  in  the  real  and  personal  estate  of  the  testator,  and 

which  the  Defendant  Bowen  (the  testator's  widow  and  executrix),  was  entitled 
■ring  her  widowhood. 

In  1835  the  assignee,  under  the  authority  of  the  creditors  and  the  Insolvent 
rtttors  Court,  filed  his  bill  against  the  executrix,  and  against  Farr,  his  wife  and 
e  other  persons  interested  in  the  property,  for  the  administration  of  the  estate,  and 
charge  the  widow  with  a  breach  of  trust.  In  1839  a  decree  was  made  for  taking 
8  usual  accounts;  the  Master  was  to  inquire  if  any  and  what  advances  had  bei-n 
ide  to  the  husband,  and  if  any  and  what  settlement  had  been  made  on  the  marriage 
Farr  aad  wife,  with  liberty  to  state  special  circumstances. 

While  the  proceedin^^  were  going  on  in  the  Master's  office  Farr  died,  whereby  all 
a  interest  of  the  Plaintiff  ceased.  The  Plaintiff,  nevertheless,  continued  prosecuting 
a  aeoNinta,  and  a  petition  was,  in  consequence,  presented  by  the  Defendants  to  stay 
iproceedings.  A  cross-petition  was  thereupon  presented  by  the  Plaintiff,  for  payment 
nim  of  the  costs  of  the  snit^  either  by  Mrs.  Bowen  personally,  or  out  of  the  assets. 

Mr.  Kindersley  and  Mr.  Hubback,  for  the  Plaintiff.  This  suit  was  properly 
Hituted  and  conducted ;  it  was  for  the  benefit  of  all  parties  that  the  accounts  [611] 
ould  be  taken,  and  the  estate  protected  by  this  Court.  The  fund,  at  least,  should, 
eording  to  the  established  principles,  bear  the  costs  of  the  administration,  and  if 
t,  they  should  be  paid  by  Mrs.  Bowen,  who  appears  by  the  proceedings  in  the 
aster's  office  to  be  a  de&ulter. 

Ik  vai  settled  by  the  decree  in  this  cause,  that  the  Plaintiff,  though  his  interest 

EeoDtingeat  on  Farr  surviving  the  wife,  had  a  sufficient  interest  to  nuuntain  the 
lliough  legacies  are  contingent,  the  legatees  "have  such  an  interest,  as  entilJes 
IB  to  know  what  debts  the  testator  owed.  Andrew  v.  Wrigley  (4  Bro.  C.  C.  136). 
\Sttidhdime  t.  Hodgson  (3  P.  W.  300),  the  bill  was  filed  by  a  party  who  could  only 
Bome  entitled  in  the  event  of  the  death  of  certain  parties  without  children ;  it  was 
jected  that  the  Plaintiff  had  no  present  right,  and  might  possibly  never  have  any, 
A  the  Court  said,  "As  to  what  has  been  objected  concerning  the  costs,  these  ought 
vl^  to  be  paid  out  of  the  assets  of  the  testator,  who,  by  nis  will,  has  occasioned 
•  difficulties.  Here  is  a  possibility,  at  least,  of  a  right's  coming  to  this  contingent 
friaee,  and  it  is  reasonable  that  all  rights,  such  as  they  are,  whether  vested  or  con- 
Hpnt^  Aould  be  preserved.  On  the  death  of  Mary  Hodgson  the  mother,  it  will  be 
twmined  whether  this  right  will  ever  vest  or  not,  which  has  been  adjudged  not  too 
Mote  a  distance  of  time.  If  the  Defendants  were  not  to  be  called  to  an  account  in 
lair  lif^me,  they  might  waste  and  embezzle  everything,  and  that  estate,  which  at 
Ment  may  be  easily  accounted  for,  in  process  of  time  (viz.),  at  the  death  of  the 
rfendant  Mary  Hodgson,  may  be  impossible  to  be  discovered,  by  which  means  the 
insee  over  may  be  deprived  of  his  nght,  and  the  intentions  of  the  [6121  testator 
lieited,  and  though  there  may  be  these  inconveniences  on  the  one  ade,  1  for  my 
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part  am  able  to  foresee  none  on  the  other.    In  the  case  of  MaMax.  t.  Slamn  (2 ; 
Wms.  421),  where  the  bill  was  for  securing  a  like  contingent  right,  the  Uaater^ 
Bolls  made  a  decree  of  this  nature  which  was  affirmed  by  the  Lord  ChaooeUor 
and  his  Lordship's  decree  affirmed  in  Parliament. 

Again,  the  decree  operates  for  the  benefit  of  all  the  parties,  Plaintiff 
Defendants ;  after  decree  any  of  the  Defendants  can  prosecute  the  suit,  and  rev 
if  necessary.    Here  the  Defendants  have  claimed  the  benefit  of  Uie  suit 
answer,  and  have  adopted  it;  it  is  but  reasonable,  that  taking  the  ben«G^ 
should  pay  the  costs  ol  it 

Mr.  Femberton  and  Mr.  Steere,  to^rb..   The  Plaintiff  has  instituted  tSiis 
his  own  risk,  taking  the  chance  of  the  insolvent  sarriviDg  his  wife.  The 
his  death,  is  not  to  shew  that  all  the  PlaintifiTa  interest  has  ceased,  but  to  proTsI 
he  never  had  any.    On  what  principle  then  is  a  party,  who  has  not  and  neTvj 
any  interest,  to  be  indemnified  bis  costs  out  of  a  fund  belonging  to  other  peno 

The  PlaintifTs  proceedings  have  wholly  failed,  he  has  no  right  to  bring  the 
for  further  directions ;  it  must  not  be  assumed  that,  if  it  were  so  brou^t 
would  be  entitled  to  the  costs,  he,  on  the  contrary,  might  be  ordered  to  pay 
That  point  cannot  be  decided  on  petition  without  hearing  the  cause,  and  ^ 
going  fully  into  the  merits. 

[613]  The  suit,  it  is  said,  was  for  the  benefit  of  the  parties ;  far  from  it,  I 
de[ffecate  the  litigation,  no  advantage  has  resulted  from  it,  and  they  have  then 
inourred  expenses  which  they  must  near.   They  have  unwillingly  been  made; 
to  this  litigation. 

The  Mastek  of  the  Bolls  [Lord  Langdale}   I  confess  I  do  not  see  aayj 
reason  for  doubting  what  order  ought  to  oe  made  on  this  petition.   Hwre ; 
apprehend,  nothing  more  clear  than  this,  that  to  enable  a  Plaintiff  to  obt 
relief  which  he  asks  by  his  bill,  the  interest  which  supports  it,  must  be  contiDc 
the  time  of  the  decree.     If  the  interest  has  ceased  to  exist  before  the 
brought  on  for  hearing,  it  is  utterly  impossible  for  the  Court  to  make  any  dc 
his  favour.    I  will  not  say  that  a  case  might  not  exists  but  it  must  be  a  very  < 
ordinary  and  special  case  indeed,  in  which  the  Court  could  m^e  any  order,  u[ 
application  of  a  person  who  clearly  has  no  interest  in  the  subject  of' litigation. 

In  this  case  the  bill  is  filed  by  tiie  assignee  of  the  insolvent  huabancr<tf  a  n 
woman,  who,  in  right  of  his  wife,  had  a  reversionaty  interest  in  die  tester's  < 
the  Plaintiff's  interest  therefore,  would  entirely  cease  upon  the  death  of  the ' 
in  the  lifetime  of  the  wife.  The  testator  having  by  his  will  given  the  int«^  I 
wife,  the  Plaintiff,  the  assignee  of  the  husband  sought  by  his  bill  to  est 
claim  against  the  estate  of  the  wife.  The  cause  proceeds  to  a  hearing,  and 
hearing,  one  or  more  points  are  decided,  and  an  account  is  directed.  At  the 
the  Plaintiff  had  the  same  contingent  and  terminable  interest  which  be  had 
filed  his  bill,  and  an  account  was  directed.  The  account  proceeds  to  a  certain 
but  pending  the  proceedings  in  the  Master's  office  [614]  when  the  Master  was  \ 
preparing  bis  report,  the  husband  died,  leaving  his  wife  surviving  him ;  Uic 
consequently  an  entire  cessation  of  all  interest  on  the  part  of  the  Plaintiff.  I 
understand  why  he  should  have  thought  it  fit  to  proceed  in  the  Master's  of 
the  interest  in  respect  of  which  he  instituted  the  suit  had  ceased,  nor  how  it  wi 
the  Master  who  had  been  informed  of  the  state  of  things,  permitted  the  Plaf 
proceed  or  take  any  steps  in  the  cause.  It  has  been  stated  at  the  Bar,  and  I 
with  truth,  that  the  Plfuntiffs  object  in  proceeding  was,  in  some  way  or 
(though  not  in  a  regular  mode),  to  obtain  his  costs  of  the  suit  \  he  however : 
necessary  for  the  Defendants  to  apply  to  the  Court  to  stay  the  proceedings. 

I  am  by  no  means  satisfied  that  the  Defendants,  finding  the  suit  prasecats 
person  who  had  no  interest,  might  not  have  made  an  application  of  another  kit 
the  application  they  made  (which  they  were  entitled  to)  was  to  restrain  the  p 
in^  of  a  person  who  had  ceased  to  have  any  interest  whatever  in  the  subject  • 
suit. 

The  question  having  arisen  whether  the  Phuntiff  was  entitled  to  bis  costs, 
brought  it  before  the  Court  by  petition.   Just  oonsider  how  the  case  wouU 
stood  if  the  Plaintiff  had  been  permitted  to  pursue  the  course  he  was  adoptii 
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be  parties  had  not  intercepted  him.  Suppose  he  had  brought  the  cause  on  for 
euing  on  further  directions ;  there  would  have  been  a  Plaintiff  without  any  interest 
rhatsoever  in  the  matter,  and  I  do  not  know  what  could  have  been  done,  but  to 
ismiss  the  bill.  I  do  not  SM  what  right  the  Plaintiff  could  hare  had  to  claim  costs 
p  to  the  hearing  of  l^e  cause,  when  ecmfessedly  he  had  no  right  whatever  to  any 
uief.  The  Plaintiff  having  no  interest  whatever,  and  [616]  the  sole  object  of  the 
fl]  being  to  secure  an  interest  which  he  expected  to  have,  could  not  be  entitled  to 
osts.  It  is  as  well  that  such  a  course  was  not  adopted,  and  that  a  petition  which  is 
mach  shorter  and  less  expensive  mode  of  obtaining  the  decision  of  the  Court  ou 
bis  <}uestion,  was  presented. 

The  Plaintiff  says  that  there  are  special  circumstances  in  this  case,  and,  that  for 
bat  reason,  he  ought  to  have  the  costs.  Now  I  will  not  deny  that  cases  may 
OBsibly  be  found,  in  which,  having  regard  to  the  interests  of  infants — of  unascer- 
lined  persons  of  various  kinds — and  other  special  circumstances,  the  Court  has  not 
kn^t  fit  to  give  to  other  persons  the  substential  benefit  of  the  proceedings,  with- 
Bt  giving  to  the  person  whose  interest  has  ceased  the  costs  which  he  has  incurred  in 
roeurinz  the  benefit  to  others,  (^oe  Thomaaon  v.  Moseg,  6  Brav.  77.)  There  may 
ombly  be  such  cases,  but  what  the  Plaintiff  says  is,  first,  that  the  suit  was  for  the 
dministration  of  assets,  and  that  it  must,  therefore,  be  assumed  that  such  a  suit 
lost  be  beneficial  to  all  persons  interested  in  the  estate.  Secondly,  that  whether 
kit  be  true  as  a  general  rule  or  not,  yet  I  must  assume  it  to  be  so  in  this  particular 
ue,  because  the  Defendants  who  are  interested  in  the  assets,  finding  this  bill  in 
rosecution,  have  by  their  answers  claimed  rights  of  their  own,  saying,  if  any  relief 
t  granted  to  the  Plaintiff,  we,  the  Defendants,  desire  to  have  a  particular  benefit 
^ting  from  it  for  ourselves ;  and,  thirdlv,  it  is  said  that  the  proceedings  have 
ioceeded  in  the  Master's  oifice  so  far  as  to  charge  the  executrix. 

I  am  of  opinion  that  none  of  these  circumstances  entitle  the  Plaintiff  to  any 
ider  in  respect  of  his  costs.  [U6]  In  the  first  place,  I  do  not  agree  that  a  bill  filed 
IT  the  administration  of  assets  must^  of  necessity,  be  beneficial  for  all  persons 
Itorested  in  the  estate.  It  often  turns  out  to  be  very  much  the  contrary.  I  oelieve 
'  Ull  for  the  administration  of  a^ts  is,  in  a  sense,  generally  beneficial  for  the 
ncQtor,  for  he  can  get  a  complete  exoneration  in  that  way,  and  in  no  other 
KnatdibuU  v.  Feamkead,  3  Myl  &  Cr.  122;  Low  v.  Carter,  1  Beavan,  426;  HiU  v. 
kmm,  1  Beavan,  540) ;  but  if  it  be  a  benefit  which  the  executor  does  not  want,  I 
io  not  think  a  suit  for  administration  must  necessarily  be  for  the  benefit  of  all 
tnons  interested  in  the  assets ;  on  the  contrary,  it  may  occasion  much  delay, 
kpense,  and  vexation  to  them,  in  various  ways,  and  notwithstanding  the  accurate 
lode  in  which  the  account  is  taken,  it  may  be  extremely  prejudicial.  In  the  next 
iice,  where  a  bill  is  filed  by  a  person  who  desires  to  have  an  account  of  assets  taken, 
ka^ng  the  accounting  parties  with  various  defaults  and  breaches  of  trust,  and  the 
nwDs  beneficially  interested  in  the  estate  claim,  by  their  answer,  such  benefit  as 
hey  may  be  entitUd  to,  I  do  not  think  that  such  a  claim  is  to  be  considered  such  an 
Probation  oi  the  suit,  or  soeh  an  adoption  of  the  proceedings  as  to  subject  either 
M  assets  or  the  executors  to  the  costs  of  the  suit.  Thirdly,  as  to  the  persona! 
iai^  against  the  executrix  in  the  Master's  office,  I  have  no  evidence  whatever 
bfore  me ;  I  find  the  persons  who  would  be  entitled  to  the  benefit  of  this  charge 
piniDg  in  the  petition  to  stay  the  proceedings,  and  there  is  nothing  in  the  former 
prt  of  the  proceedings  whuui  pledges  them  to  an  adoption  of  the  suit,  come  of  it 
Hiat  may. 

Looking  at  the  ease  altogether,  I  think  that  the  Plaintiff  did  file  bis  bill,  at  the 
risk  and  upon  the  chance  [61^  of  his  continuing  to  have  at  the  hearing  of  the  cause 
tight,  which  he  very  fairly  alleged  he  had  at  the  commencement.  I  must  add, 
Atat  I  do  not  think  it  is  by  any  means  dear  that  if  be  had  brought  the  cause  to  a 
IwtriDg  while  his  interest  continued,  he  would  have  been  entitled  to  costs ;  it  does 
hot  appear  to  me  to  be  clear,  it  i«  possible  that  he  might,  but  that  would  depend 
ipcu  drcamstances,  the  evidence  and  the  report ;  these  are  matters  upon  which  I 
tiDnot  now  form  a  proper  opinion. 

The  Plaintiff's  interest  having  altogether  ceased,  and  tiiere  being  no  special 
KreumBtances  in  this  case,  which  in  my  opinion,  entitle  him  to  be  reimbursed,  by  the 
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other  party,  those  oosts  which  were  incurred  for  his  own  benefit,  I  most  refnae  Uiis 
application  with  costs.  The  other  petition  to  stay  proceedings  does  not  ask  for  eoste, 
and  I  must  simjdy  make  an  order  aooording  to  the  prayer  of  it. 

[617]    EOBKHONT  V.  COWELL.    JOM.  11,  18,  1843. 

A  demurrer  is  considered  as  set  down,  from  the  tune  when  the  order  for  setting  it 
down  is  carried  into  the  registrar's  office,  and  not  from  the  time  of  its  entxy  in  ^ 
registrar's  book. 

The  question  in  this  cause  arose  under  the  34th  Order  of  August  1841.  (Ori 
Can.  174.) 

The  twelve  days  limited  by  that  order  for  the  Plaintiff  to  set  down  the  dernmn^ 
expired  on  the  Ist  of  January  1843,  which  was  on  Sunday;  and  it  b6ing  in 
Vacation,  the  Plaintiff,  on  the  following  day  (Monday  the  2d  of  January),  left 
order  for  setting  down  the  demurrer  [618]  with  a  clerk  in  the  re^trar's  office, 
the  demurrer  was  not  actually  set  down  in  the  registrar's  book  until  Tuesday  the 

By  the  order  in  question  it  is  ordered,  "That  where  the  Defendant  shall  file 
demurrer  to  the  whole  tnll.  the  demurrer  shall  be  held  eufficient)  and  the  Plaintiff' 
heM  to  have  submitted  thereto,  unless  the  Plaintiff  shall,  within  twelve  days  from 
expiration  of  the  time  allowed  to  the  Defendant  for  filing  such  demurrer,  cause 
eame  to  be  set  down  for  argument." 

Mr.  Pemberton  and  Mr.  Beavan  moved,  that  the  demurrer  having  been  sal 
to,  the  oosts  of  the  suit  might  be  taxed  and  paid  by  the  Plaintiff. 

They  argued  that  there  had  not  been  a  setting  down  of  the  demurrer  within 
time,  and  that  under  the  34th  Order  the  Plaintiff  must  be  considered  to  have  salHiiii 
thereto,  unless,  upon  a  special  application  to  be  made  by  him,  the  Court  dioald 
fit  to  relieve  him  from  the  effect  of  the  34th  Order. 

That  the  order  required  the  Plaintiff,  "to  cause  the  demurrer  to  be  set  dov^! 
and  it  therefore  became  the  duty  of  the  Plaintifi^s  solicitor,  not  only  to  take  the  a  ' 
into  the  registrar's  office,  but  to  see  that  the  demurrer  was  aotnauy  set  down  in 
book,  and  which  he  had  not  done  in  this  case. 

They  referred  to  Charlton  v.  Ri^mond  (4  Beav.  397)  decided  as  shewing  that 
twelve  days  did  not  mean  office  d^s. 

[619]  Mr.  Koe  and  Mr.  Sfaee,  for  the  Plaintiff,  were  not  heard  by 

The  Master  of  the  Bolls  who  said,  he  would  make  enquiry  as  to  what 
really  taken  place,  for  there  appeared  some  inconsistency  on  the  affidavits. 

Jan.  18.   The  Master  of  the  Rolls  [Lord  Langdale],  after  stating  the 
as  ascertained  by  him  from  the  officers  of  the  Court  said, 

The  whole  is  reduced  to  this,  whether  a  Plaintiff  who  obtains  an  order  for 
down  a  demurrer,  and  leaves  it  within  the  limited  time  at  the  re^strai^s  (Aoe 
not  complied  with  the  order. 

I  am  cleu-ly  of  opinion  that  he  has.    I  must  consider  this  demurrer  as  set  doi 
from  the  time  when  the  order  was  delivered  to  the  clerk  at  the  registrar's  officfl^  < 
as  there  was  no  surprise  or  prejudice  to  Uie  Defendant^  I  must  refuse  the  motMU ' 


It  appeared  in  the  course  of  this  motion,  that  it  was  the  practice  of  the  r^istitf^ 
office  not  to  allow  an  inspection  of  the  book  of  causes  until  the  commenoement  of  Al 
term ;  so  that  it  could  not  be  ascertained  what  causes,  &&,  had  been  set  down  befcweort 
the  two  terms,  or  when  they  had  been  entered. 

The  Master  of  the  Kolls  disapproved  of  the  practice  and  expressed  a  wish  (M^ 
it  might  be  altered,  so  that  the  public  and  the  suitors  of  the  Court  might  not  ^ 
excluded  from  the  opportunity  of  aseertaining  the  rul  state  of  Uie  cause  book. 
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[690]  EOBUOMT  V.  CowXLU   Jan.  21, 1843. 

L  itatement  "that  the  Defendant  alleges  and  the  Plaintiff  believes  the  fact  to  be,"  is 
not  a  sufficient  allegation  of  a  matenal  fact. 

L  Ull  was,  at  the  neariag,  held  defective  for  want  of  parties,  and  stood  over. 
Another  bill  was  filed,  stating  that  at  the  hearing  the  sole  Plaintiff  was  dead,  and 
lUtiDg  ciroumstances  intended  to  remove  the  objection  for  want  of  parties,  and 
pn^g  the  disctuuvs  of  the  former  order  and  a  revivor.  A  demurrer  for  want  of 
puties  ma  sustainea. 

The  (niginal  cause  ie  reported  in  a  former  volume  (1  Beav.  529).  It  was  a  suit 
f  a  pauper  for  foreolospre  and  redemption,  and  one  of  the  mortgages  having  been 
Mde  to  Greenwood  and  BoUond,  and  tae  latter  being  dead,  it  was  objeotod  that  his 
•nonal  representatives  were  neoeaaary  parties,  on  the  ground  that  they  were  tenants 
I  common  of  the  mortgage  money.  The  objection  was  allowed,  and  it  was  ordered, 
that  the  case  should  stand  over  with  liberty  to  the  Plaintiff  to  amend,  by  adding 
aitiei  with  apt  words  to  charge  them,  and  bring  on  the  case  to  a  hearing  as  she 
boald  be  advised." 

It  turned  out,  that  at  the  former  hearing,  Mrs.  Vickers  the  sole  Plaintiff  bad  been 
lead  nearly  a  twelvemonth. 

A  new  bill  was  now  filed  by  the  representative  of  the  Plaintiff,  which  stated,  that 
t  the  former  hearing  the  sole  Plaintiff  was  dead,  and  alleged  that  the  order  then 
nde  was  irregular. 

The  bill  then  went  on  to  state  that  Greenwood  and  Bollond  were  trustees  of  a 
Mt-nuptial  BottJement  of  a  sum  of  £6000,  "and  that  the  Defendant  Greenwood 
Vtffed,  and  the  PImm^  believed  the  fact  to  he"  that  the  sum  of  money  lent  on  mortgage 
Ms  part  of  the  trust  funds  comprised  in  the  settlement,  and  that  Greenwood  and 
UloDd  were  jointly  interested  in  the  mortgage  money,  and  that  the  Plaintiff  was 
dvised  that  the  mort-[ffi21]-gage  money  survivM  to  Gmenwood,  and  submitted  tiiat 
Mlond's  representatives  were  not  necessary  parties. 

The  bill  prayed  that  the  suit  might  be  revived,  and  that  the  order  made  on  the 
nvious  hearing  might  be  discharged,  &c. 

The  Defendant  Cowell  demaired,  on  the  groand  that  BoUond's  representatives 
■d  not  been  made  parties. 

Hr.  Pemberton  and  Mr.  Beavan,  in  support  of  the  demurrer,  contended  that  there 
PM  DO  sufficient  allegation  that  Greenwood  and  Bollond  were  joint-tenants  of  the 
MtgBge  money ;  for  the  statement  was,  that  Greenwood  stated,  and  the  Plaintiff 
Minw  the  facts  to  be  so ;  but  this  was  a  mere  statement  by  Greenwood  in  his  own 
voor,  and  of  the  bdief  of  the  Plaintiff  therein ;  that  this  was  not  a  distinct  allegation 
i  the  fact,  and  in  cases  of  this  kind  the  statement  was  to  be  taken  most  strongly 
|uost  the  pleader';  BaUs  v.  Margrave  (3  Beav.  284). 

Mr.  Koe  and  Mr.  Shoe,  contrd,,  contended  that  the  allegatioQ  of  fact,  being  one 
fitting  to  the  Defendant's  case  was  sufficiently  alleged ;  and,  secondly,  that  a  Defen- 
■at  could  not  demur  to  a  bill  of  revivor  for  want  of  parties,  the  object  of  which 
Veeiea  of  bill  was  to  place  the  pleadings  in  the  same  state  as  they  were  at  the  time  of 
Mahatement;  Meiadfe  v.  Metcalfe  (llCeen,  74). 

Ths  Master  of  the  Bolls  [Lord  Langdale].  When  it  was  ascertained  that 
iii  soit  had  abated  before  the  hearing,  the  &st  and  proper  thing  to  be  done  was  to 
ftvive  the  sait,  and  tiien  to  consider  what  was  to  be  done  as  to  the  objection  for  want 
rfpaitiea. 

^02^  When  this  cause  came  on  for  hearing,  an  objection  was  made  for  want  of 
fMfls,  which  was  sustained  because  the  mortgage  was  made  to  two,  and  it  did  not 
ippetr  that  each  was  not  interested  in  the  mortgage  money ;  it  is  quite  clear  that  a 
■nt  could  not  proceed  in  that  state.  It  was  oroered  to  stand  over,  with  liberty  to 
■dd  parties.  The  usual  order  made  in  such  cases  is,  that  the  Plaintiff  shall  add  parties 
or  Aew  that  they  are  not  necessary ;  the  latter  daose  was  not  inserted  in  the  order 
n  this  ooeaaioa,  thouj^  it  would  luive  been  if  the  order  had  been  drawn  up  carefully. 
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If  it  had,  nothing  would  hare  beeif  more  simple  than  to  have  revived  the  soil^  and 
then  to  apply  for  leave  to  amend  to  shew  that  it  was  not  necessaiy  to  add  partiflB. 

We  have  this  aingular  proceeding ;  the  bill  now  filed  states  tile  abatement,  statei 
that  the  case  came  on  for  hearing,  that  an  objection  was  then  made  for  want  of  paitic^  i 
and  was  allowed,  and  that  it  was  afterwards  disooverod  that  there  had  been  a  oonqhli 
abatement  by  the  death  of  the  sole  Plaintiff,  and  that  the  order  then  made  wu  Mt 
regular ;  and  it  states,  by  way  of  supplement  certain  matters  by  which  Uie  ctmelmiai 
is  attempted  to  be  drawn,  that  the  personal  representatives  of  Bollond  are  not  neceasuf 
or  proper  parties.  To  this  it  is  said  by  the  Plaintiff  that  this  is  not  done  with  nte- 
ence  to  that  part  of  the  prayer  of  the  bill  which  asks  that  the  Plaintiff  may  hare 
full  benefit  of  all  the  proceedings  in  the  suit  up  to  the  death  of  Mrs.  Vichen,  Iri 
with  reference  to  the  statement  that  the  personal  representatives  of  BoUond  an  sd 
necessary  parties  according  to  the  statements  in  Uiis  supplemental  bill. 

This  is  not  a  case  of  simple  abatement  with  a  right  to  revive,  but  is  one  mind  ■ 
with  circumstances  now  for  the  first  time  introduced,  and  which  brings  £023]  fo^'wl 
facts  shewing  that  it  is  not  necessary  to  make  these  persons  parties  who  by  onpm 
bill  were  not  made  parties.  1 

It  is  not  a  sufficient  allegation  to  say  that  one  Defendant  alleges,  and  the  PhiatB 
believes  a  statement  to  be  true,  the  Defendant  may  allege  that  which  is  quite  &kd 
and  the  Plaintiff  may  believe  it  to  be  true,  but  this  is  not  a  sufiioient  aUegatiaBa 
the  part  of  the  Plaintiff  of  that  fact.  1 

The  demurrer  must  be  allowed  with  costs,  and  liberty  must  be  given  to  amoid. 


[628]   Altbxs  v.  Hordbbn.   Dee,  15,  23,  1842. 
[S.  C.  12  L.  J.  Ch.  76.   See  M-  v.  ffathwoif,  1869,  L.  R.  8  £q.  617.] 

After  answer,  and  after  liberty  to  amend  had  been  refosed,  a  suit  abated  by  the  dafl 

of  the  Plaintiff.  The  executors  filed  an  original  bill  of  a  similar  nature.  The  Cotfl 
stayed  the  proceedings  in  the  second  suit,  until  the  costs  in  the  first  had  heeopiis| 

The  original  bill  was  filed  by  two  Plaintiffs  in  1836  to  set  aside  a  purchase,  alk^ 
to  have  been  made  by  a  trustee,  thirty  years  ago.  After  all  the  answers  had  bM 
filed,  a  special  application  was  made  to  amend,  which  was  refused.  Both  the  Fliiij 
tifis  died,  and  the  suit  having  thereby  become  abated,  tiie  executors  oS  the  hi 
surviving  Plaintiff,  instead  of  reviving  the  suit,  filed  a  new  bill  in  respect  of  the  iia 
matters. 

It  was  now,  in  effect,  moved  by  the  Defendants  in  the  second  suit,  that  the  atom 
bill  mi^ht  be  taken-  off  the  file  for  irre^larity,  or  that  the  proceedings  in  the  isai 
suit  might  be  stayed  until  the  PlaintiflGa  had  paid  the  costs  of  the  first  snit  H 
notice  of  motion,  however,  was  coiuidered  by  the  Court,  as  nnnecessaiily  loog  ail 
complicatod. 

[624]  The  first  suit  was  attached  to  the  Court  of  the  Vice-chancellor  of  EogM 
and  the  second  was  attached  to  the  Kolls. 

Mr.  Pemberton  and  Mr.  Craig,  in  support  of  the  motion.  There  having  bea* 
decree,  the  Plaintiffs  alone  have  the  right  of  reviving  the  original  suit  If  they»iifl# 
their  testator's  right  of  suit,  they  must  follow  up  his  proceedings ;  they  cannot  am 
the  same  relief  by  a  second  independent  suit,  without  abandoning  the  former  proceal 
ings,  and  paying  the  costs  of  the  abandoned  suit.  Defendants  are  not  to  be  ta» 
with  two  suits  for  the  same  cause.  They  cited  Chowick  v.  Dimes  Beavan,  390  ;M 
see  Drydm  v.  Walford,  1  Y.  &  C.  (N.  C.^  62S,  and      v.       1  Hare,  617). 

Mr.  KindersI^  and  Mr.  S.  Jones,  conirh.  T^e  Defendants  are  not  entitled  Mi 
what  they  ask.  They  ought  to  have  applied  to  the  Yice-Chawwllcn-  <rf  En^andii 
the  first  suit,  for  an  order  similar  to  that  made  in  Chowick  v.  Dimes. 

It  does  not  follow  that  if  the  first  suit  had  been  prosecuted  to  a  bearing  tkt 
Defendants  would  have  been  found  entitled  to  the  costs  of  it.    It  cannot 
on  iJiis  application,  be  assumed  that  they  are  entitled  to  them.   Another  (d>jertiM 
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thit  the  Plaintiffs  in  the  gecond  suit,  sue  not  only  as  representatives  of  their 
iRtator,  but  in  another  character. 
The  Master  of  thb  Bolls  [Lord  Langdalel.  This  is  a  motion,  made  on  the 
|rt  of  four  of  the  Defendants,  that  the  bill  may  oe  taken  off  the  file  of  this  Court, 
(li  oo6ts  to  be  paid  by  the  Plaintiffs,  or  that  all  proceedings  in  the  cause  against 
ifi)urDft{826}^feDdaiitfi  may  be  stayed  until  the  PlaintiSs  shall  hare  paid  to  the 
iioitait  their  costs  of  the  first  suit 

The  int  bill  was  filed  on  the  22d  of  November  1836  by  James  Altreeand  Edward 

then  Altree.  The  answers  of  all  the  Defendants,  except  one,  were  filed  in  1837, 
the  answer  of  the  remaining  Defendant  was  obtained  on  the  19th  of  January 
18.  In  July  1839,  upon  a  motion  made  before  His  Honor  the  Vice-chancellor  of 
^aod,  leave  was  given  to  the  Plaintiffs  to  amend  their  bill.  That  order  was 
trwards  discharged  by  the  Lord  Chancellor  upon  appeal,  so  that  the  Plaintiffs  not 
ing  liberty  to  amend  their  bill,  were  under  the  necessity  either  of  proceeding  with 
Iml  as  it  then  stood,  or  of  filing  a  new  bill,  which  they  could  only  do,  as  I 
nhend,  by  dismissing  the  first  bin  with  ooats.  What  they,  however,  did,  under 
B  circumstances,  was  to  obtain  leave,  by  an  order  of  courae,  to  unend  the  bill  by 
bg  parties,  and  they  made  that  amendment 

h  tut  state  of  thin^  James  Altree,  one  of  the  Plainti^  died,  and  the  suit  was 
irastsined  by  the  single  remaining  Plaintiff,  Edward  Stephen  Altree.  After  the 
A  d  James  Altree  the  answer  of  the  new  Defendants  was,  on  the  24th  of  January 

10,  pat  in,  and  on  the  17th  of  March  1842  the  surviving  Plaintiff  Edward  Stephen 
ree  died.  The  suit  therefore  became  wholly  abated.  According  to  my  under- 
nding  of  the  practice  of  the  Court  (as  to  which,  however,  I  ought  to  speak  with 
lUence,  because  I  understand  there  are  different  opinions  upon  the  point),  it  was  at 
It  time  competent  for  the  Defendants  to  move,  as  against  the  executors  of  the 
ririug  Plaintiff,  that  the  bill  might  be  revived  within  a  limited  time,  or  that  the 
might  be  dismissed.  I  do  not  think  they  would  have  obtained  a  more  favourable 
«.  They  did  not  [62^  take  that  course,  but  seem  to  have  waited  to  see  what 
w  would  be  adopted  by  those  who  succeeded  to  tiie  interest  of  the  deceased 

Ob  the  I7th  of  November  1842  the  executors  of  the  surviving  Plaintiff  filed  a 
'  bin,  and  I  think  that  I  can  only  treat  it  as  such  a  bill  as  might  have  resulted 
I  an  amendment  of  the  original  bill ;  for  the  transaction,  in  respect  of  which  the 
if  is  sought  by  the  second  bill,  is  precisely  the  same,  and  although  there  are  other 
ific  portions  of  relief  which  are  sought  by  it,  yet,  generally  speaking,  the  relief  is 
w  same  sort  as  that  asked  by  the  first  bill.  It  has  not,  in  any  way,  been  stated 
vt,  that  the  second  bill  differs  from  a  bill  which  might  have  resulted  from  an 
nidmeDt  of  the  original  bill. 

the  second  bill  having  been  filed  on  the  I7th  of  November  lasl^  the  present 
ieation  is  made,  and  uie  question  is,  what  ought  now  to  be  done.  Considering 
•eoond  bill  to  be  such  a  bill  as  might  have  resulted  from  an  amendment  of  the 
Kr  bill  if  permission  to  amend  had  not  been  refused,  it  cannot  surely  be  contended 
\  those  who  are  seeking  to  have  the  benefit  of  the  f(»rmer  proceedings,  and  who 
id  their  allegations  in  the  second  bill  upon  the  statements  made  iu  the  answer 
he  first  bill,  are  entitled  to  all  the  benefit  of  the  former  proceedings,  and,  at 
iime  time,  to  lay  them  aside,  in  such  a  manner  as  to  deprive  the  Defendants 
le  opportunity  of  applying,  in  any  stage  of  the  cause,  for  relief  in  respect  of 
eoste  to  which  they  have  been  subjected :  nor  can  it  be  contended  that  the 
nt  Plaintiffs  are  to  be  at  liberty  to  adopt  the  former  proceedings  for  their 
I  benefit : — that  they  are  to  come  in  and  subject  themselves  to  the  jurisdiction  of 
Coart,  and  seek  its  exercise  as  against  the  De-[627]|-fendant8,  and  yet  that  they 
not  to  be  subject  to  t^e  costs  of  anything  that  has  hitherto  been  done.  I  confess 
■isg  appears  to  me  to  be  more  reasonable  than  to  ask  that  the  Plaintiffs  may  not 
Uowed  to  {H'oMeute  this  new  suit  until  they  have  paid  the  costs  of  the  former 
;  tad  unless  I  find  some  diflSouIty  which  I  am  not  now  aware  of,  I  think  there  is 
«  Court  BufiScient  jurisdiction  to  say  that  these  Plaintiffs  shall  not  be  at  liberty 
■uecute  this  suit,  founded  as  it  is  upon  the  former  suit,  and  seeking,  though  not 
Binly  the  same  relief,  yet  relief  founded  on  the  same  transaction,  without  first 
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relieTiDg  the  Defendants  from  the  costs  which  h&ve  been  incorred  in  the  fonoer  anil 
I  think  it  is  no  answer  to  say,  that  if  that  former  sait  had  been  prosecuted,  4 
D^endants  might  not  have  obtained  ooste — very  possibly  it  might  be  so.  That  n 
might,  after  a  simple  bill  of  revivor,  have  been  brought  to  a  hearing,  and  the  Dcil 
dants  might  not  have  obtained  costs ;  on  the  oontnuy,  thev  mi^t  have  had  to  psy  d 
costs ;  nevertheless  I  tiunk  that  the  Flainti^  who  alone  have  the  poww  ol  proM 
ing  the  originid  suit,  we  not  to  be  permitted  to  adopt  these  proceeding  for  Ai 
own  benefit,  and  at  the  same  time  to  abandon  them  to  the  detriment  of  the  Defeoda 
in  such  a  manner  as  to  deprive  them  of  every  opportunity  of  bringing  imdar  1 
consideration  of  the  Court  their  right  to  the  costs. 

The  order  will  be  according  to  the  first  part  of  the  notice  of  motion,  which  ai 
that  proceedings  in  the  second  cause  may  be  stayed  until  the  costs  of  the  finti 
paid  ;  but,  though  I  think  it  is  very  prorable  that  no  direct  authorities  can  be  fn 
on  the  point,  I  shall  suspend  my  opinion  for  a  little  while  as  to  the  other  part  of  I 
notice  of  motion. 

[828]  I  think  that  the  form  of  the  notice  of  moUon  is  too  comjrficated,  and  end 
ground  no  coste  of  the  motion  ou^ht  to  be  given. 

Dec  22.   Mr.  Pemberton  having  asked  for  judgment  in  this  cause, 

Thk  Masxsr  of  the  Rolls  [Lord  Langdale]  said,  my  opinion  renuuns  the 
Upon  the  best  consideration  I  can  give  the  matter  I  think  the  Defendwta  are  e 
to  have  the  second  suit  stayed  till  the  costs  of  the  first  are  pud.  I  eonader 
matter  in  the  same  light  as  if  the  Plaintiffs  in  the  original  cause  nad  filed  an  on^ 
bill  to  take  advantage  of  all  the  proceedings  in  the  first  suit  in  which  leave  to  am 
had  been  refused,  and  had  thereby  abandoned  the  first  suit^  without  paying  the  t 
of  it.  I  think  in  such  a  state  of  things  the  Defendants  would  have  been  entitle 
stay  the  proceedings  in  the  second  suit  until  the  costs  of  the  first  had  been  pskL 
think  this  is  the  minor  relief  the  Defendants  are  entitled  to,  for  I  will  not  sar 
Defendants  may  not  hereafter  be  entitled  to  have  the  second  bill  taken  off  the  ms 

I  give  no  costs  in  consequence  of  the  complication  of  the  notaoe  of  motioD.(l) 

[029]  Hare  e.  Hare.  Aprii  4. 1843. 
[S.  C.  12  L.  J.  Ch.  344;  7  Jur.  337.] 

The  testator  appointed  his  widow  and  two  other  persons  guardians  of  his  ehOd 
By  a  codicil,  he  "  left  their  care,  charge,  and  education  "  to  his  widow.  Held, 
the  appointment  by  the  will  of  guardians  was  not  revoked  by  the  codidL 

Practice  in  a  suit  to  establish  a  will  where  one  of  the  witnesses  is  abroad. 

By  his  will,  dated  in  August  1839,  the  testator  nominated  and  appointed  Ja 
Charles  Hare  and  Marcus  Theodore  Htyre  executors  of  that  his  will,  and,  jointly 
his  wife,  guardians  of  all  his  children  except  his  son  Augustus. 

By  a  codicil,  dated  in  January  1842,  the  testator  len  the  care,  charge,  and  ed 
tion  of  his  three  eldest  children  Francis  George  Hare,  William  Robert  Hare, 
Anna  Frances  Maria  Louisa  Hare,  to  his  wife  Anne  Frances  Hare,  and  he  begged 
executors  named  in  his  said  will  to  pay  the  said  Anne  Frances  Hare  such  soi 
money,  from  time  to  time,  as  they  should  think  necessary  for  the  purposes  afoM 
As  to  bis  fourth  child  Augustus  Hare,  he  placed  him  entirely  under  the  joint  naa 
ment  of  the  widow  of  his  late  brother  Augustus  William  Hare,  and  of  his  brother 
Kev.  Julius  Charles  Hare. 

The  bill,  amongst  other  thin^,  sought  to  establish  the  will  as  to  the  real  eil 
One  of  the  witnesses  was  residmg  out  of  the  jurisdiction.    His  handwriting 


(I)  See  PiekeU  v.  Loffgtm,  5  Ves.  702 ;  Holbroola  v.  CTOcroft,  5  Vea.  706,  n.; 
Hobatm,  2  Ves.  &  B.  100 ;  Beames  on  Costs,  219,  369  (Ist  edit.) ;  Spires  v.  c 
Sim.  193;  Onge  v.  TruMt,  2  Molloy,  41 ;  C&rheU  v.  Corteft,  16  Ves.  410;  ^ 
V.  Boolh,  4  Y.  &  GolL  515 ;  Bowfer  v.  M'Evoy,  1  Ball  &  B.  562 ;  BMopi  v.  Ui 
Anstr.  835. 
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lond,  as  was  also  the  £act  of  his  being  out  of  the  jurisdiction,  and  the  execution  of 
»  will  was  proved  by  the  other  witness. 

Tbe  questions  vers,  first,  whether  the  will  was  sufficiently  proved ;  and,  secondly, 
bedier,  nnder  t^e  Codicil,  tjie  wife  had  the  sole  guardianship  of  the  diree  children. 
[6301  Mr.  Kindersley  and  Mr.  Hull,  for  the  Plaintiff. 

Hr.  Tiauey  su^ested  the  proper  mode  was,  not  to  declare  the  will  well  proved, 
( to  eater  the  evidence  as  read,  and  direct  the  trusts  of  the  will  to  be  carried  into 
Kution. 

Mr.  R.  W.  E.  Forster,  for  the  widow. 
Mr.  fiolt,  for  another  party. 

Thk  Uaster  of  the  Rolls  [Lord  Luigdale]  thought  that  such  was  the  proper 
and  said  he  was  of  opinion  the  appointment  of  guardian  by  the  will  was  not 
'  by  the  direction  in  the  codicil,  that  the  widow  should  have  the  care,  charge, 
education  of  the  three  ehildren.(l) 


[630]  Hanburt  v.  Spooner.  June  13,  1843. 
[S.  C.  12  L.  J.  Ch.  434.    See  Letoig  v.  Mathews,  1869,  L.  R.  8  Eq.  281.] 


wed  executor,  who  was  incapable  b^  bodily  and  mental  infirmity  of  proving  the 
liO:  Held,  not  enticed  to  a  legacy  given  hy  the  testator's  will  to  him  as  executor. 

Hu  testator  appointed  Mr.  Ireland  and  three  other  persons  the  executors  of  his 
"and  be  gave  to  each  of  them  the  sum  of  £500." 

testator  died  in  March  1839. 
With  respect  to  Mr.  Ireland  the  Master  by  his  report  found  as  follows : — "  Ireland 
in  1841  in  his  eighty-second  year,  wiwout  having  proved  tile  testator's  will, 
fa^  been,  during  the  whole  period  which  intervened  [6311  between  the  time  of 
laud  testator's  death  and  his  own  death,  from  mental  as  well  as  bodily  infirmity, 
my  incapable  of  undertaking  the  duty  of  executor  to  the  said  testator. ' 
'The  question  was,  whether  Mr.  Ireland  was,  under  the  circumstances,  entitled  to 
flKacy  of  £500. 

fMr.  Junes  Parker,  in  support  of  the  claim.  To  disentitle  an  executor,  he  must 
m  to  prove  the  will ;  the  fact  of  not  having  obtained  probate  is  not,  of  itself, 
lent  The  rule  is  thus  stated  in  Piggoti  v.  Green  (6  Sim.  74) :  "  Where  a  \egusy 
nn  to  an  executor,  primd  fade  it  is  given  to  him  for  his  trouble,  and  if  he  routes 
office,  he  is  not  entitled  to  it"  Probate  alone  will  not  entitle  an  executor ; 
'»d  T.  fnwfuRjr  (1  Cox,  302).  Though  one  only  of  several  executors  proves,  tbe 
n  must  be  joiDod  in  an  action  at  law.  This  shews  that  at  law  they  all  sustain 
hanuter  of  executors. 

kere  is  another  principle  which  applies  to  this  case ;  where  a  condition  is  imposed 
party,  which,  by  the  act  of  God  he  is  unable  to  perform,  the  party  is  excused : 
y**  ease  (I  Coke  s  Rep.  97) ;  3  Com.  Dig.  Condition,  125.  He  also  cited  Sarrison 
■iey  (4  Ves.  212) ;  Brydges  v.  IFoiton  (1  Ves.  &  B.  134). 

is.  Pemberton  Leigh,  Mr.  G.  Turner,  Mr.  Simons,  Mr.  Chapman,  Mr.  Chandless, 
It.  Lewin,  for  other  parties,  were  not  called  on  by 

n  BAabter  of  the  Rolls  [Lord  Langdale],  who  was  of  opinion  that  this  legacy 
Mt  payable.    (See  QUvai  v.  Sebbon,  4  Beavan,  222,  and  the  cases  cited  in  the 

)  See  Bootle  v.  Blundell,  19  Ves.  494.    Lord  CarrmgUm  v.  Payne,  6  Ves.  404. 
'  T.  StoM,  8  Price,  613.   Bii^ield  v.  Lambert,  1  Dick.  337.   Fmerbert  v.  Fitsh 
4  a  a  C.  230.   iWIon  v.  BawUiu,  4  Beavan,  142,  and  the  notes. 
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[1]  Charles  Duke  of  Brunswick  t>.  The  King  of  Hanovzb. 
Nm.  15,  20,  21,  22,  23,  1843 ;  Jan.  13,  IBU. 


[S.  C.  13  L.  J.  Ch.  107 ;  8  Jur.  253 ;  3  H.  L.  C.  1 ;  9  E.  R.  993.   See  Mayor,  St 

London  v.  Cox,  1867,  L.  R.  2  H.  L.  262 ;  STniih  v.  fFtyuelin,  1869,  L.  R.  8  Eq.  J 
The  Parlement  Beige,  1880,  5  P.  D.  207 ;  Hettihemge  Siman  Appu  v.  The 
Advocate,  1884,  9  App.  Cas.  588 ;  Mighell  v.  SnUan  of  Johore  [1894],  1  Q.  R 
Soutit  African  Bepahac  v.  Le  CompagnU  Franco-Beige  du  chfmin  de  fer  du  nord  [1 
1  Ch.  195.] 

IMscassion  of  the  question  whether  a  sovereign  prince  is  liable  to  Uie  joriadictid 
the  Courts  of  a  foreign  country,  in  which  he  happens  to  be  resident,  and  as  to 
liability  to  suit  of  one  who  unites  in  himself  the  characters  both  of  an  inde; 
foreign  sovereign  and  a  subject. 

A  sovereign  prince,  resident  in  the  dominions  of  another,  is  ordinarily  exempt 
the  jurisdiction  of  the  Courts  there. 

A  foreign  sovereign  may  sue  in  this  country,  both  at  law  and  in  equity ;  and, 
sues  in  equity,  he  submits  himself  to  the  jurisdiction,  and  a  crosa-biU  may  be 
against  him,  which  he  must  answer  on  oath ;  but  a  foreign  sovereign  does  i 
filing  a  bill  in  Chancery  against  A.,  mahing  himself  liable  to  be  sued  in  that 
for  an  independent  matter  by  B. 

The  King  of  Hanover,  after  his  accession,  renewed  his  oath  oi  aU^ciance,  toi 
Queen  of  England,  and  claimed  the  rights  of  an  English  peer.    Held,  \' 
was  exempt  m>m  the  jurisdiction  of  the  English  Courts  for  acts  done  hy 
a  sovereign  prince,  but  was  liable  to  be  sued  in  those  Courts  in  respect  m 
done  by  him  as  a  subject.    Held,  also,  that  the  sovereign  character  prevailed 
the  acts  were  done  abroad,  and  also  where  it  was  doubtiul  in  which  <tf 
characters  they  had  been  done. 

A  foreign  sovereign  prince,  who  was  also  an  English  peer,  was  made  a  Defe 
suit  and  served  with  a  letter  missive.    The  Lord  Chancellor  refused  to 
The  Defendant  then  appeared,  and  filed  a  demurrer  for  want  of  jurisdiction, 
first,  that  the  Lord  Chancellor  had  not  decided  that  the  Defendimt  was  liaUe 
jurisdiction  of  the  Court ;  and,  secondly,  that  the  Defendant  had  not, 
waived  any  defence  to  the  bilL 

A  bill,  filed  by  Charles,  ex-Dake  of  Brunsvnck,  a^inst  the  Eking  of  Hanover  (« 
of  tjiis  realm),  stated,  that  by  a  decree  of  the  Germanic  Diet,  followed  by  a 
tion  of  his  Agnati,  he  had  been  deposed,  and  his  brother  wpointed  succea 
that  by  an  instrument  signed  by  we  reigning  duke  and  by  William  the 
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ud  li»  brothers,  the  Duke  of  Cambridge  had  been  appointed  guardian,  of  the 
I^tifiTa  fortune,  and  the  guardianship  "  was  to  be  legally  established  in  Bruns- 
wick, where  it  was  to  have  its  locality."  That  on  the  death  of  William  the  Fourth, 
the  King  of  Hanover  was  appointed  guardian,  and  possessed  himself  of  the  private 
'  property  of  the  Plaintiff.  The  bill  alleged  that  the  instrument  was  void,  and 
I  pnyed  a  declaration  to  that  effect,  and  for  an  account.  Held,  that  the  alleged  acts 
ooder  tiie  instsiiment,  were  not  such  as  rendered  the  Defendant  liable  to  be  sued  or 
(object  to  the  jurisdiction  of  this  Court. 

■Ue,  also,  that  the  instrument  complained  of  was,  under  the  oircumatances  stated  in 
the  bill,  connected  with  politind  and  State  transactions,  and  was  a  State  document 
I  suit  a^inst  a  sovereign  prince,  who  is  also  a  subject,  the  bill  ought,  upon  the 
hee  of  It,  to  shew  a  case  rendering  the  sovereign  prince  liable  to  be  sued  as  a 
Bbject. 

RBple  allegation  that  a  foreign  instrument  depending  on  foreign  law  is  null  and 
nid,  is  too  vague. 

t  Utis  case  oame  on  ujpon  general  demurrer  to  the  bill  filed  by  Charles  Duke  of 
puurick  against  the  King  of  Hanover. 

'  [2]  The  Bill  stated  that  in  September  1830  the  Plaintiff  was  the  Sovereign  reien- 

tliuke  of  Brunswick ;  that,  in  his  private  capacity,  the  Plaintiff  was  poBsessedof 
and  personal  property  in  England  and  elsewhere  to  a  very  considerable  amount. 
That,  on  the  6th  of  September  1830,  a  revolutionary  movement  took  {dace  at 
DDsvick,  in  the  course  of  which  the  Government  was  overthrown.  That  a  decree 
the  Oermanic  Diet  of  Confederation  was  made,  on  the  2d  of  December  1830, 
reby  the  Plaintiff's  brother,  William  Duke  of  Brunswick,  was  invited  to  take  upon 
•df,  provisionally,  the  (Government  of  the  said  duchy,  and  the  Diet  left  it  to  the 
timate  agnati  of  the  Plaintiff  to  provide  for  the  future  Government  of  the  said 

in  Februarv  1831  His  late  Majesty  King  William  the  Fourth  and  the  said 
liam  Duke  of  Brunswick,  claiming  to  be  the  legitimate  agneUi  of  the  Plaintiff, 
Bed  to  be  published  a  declaration  whereby  they  purported  to  depose  the  Plaintiff 
1  the  throne  of  the  said  duchy,  and  declared  tnat  l^e  Arone  had  passed  to  the 
William  Duke  of  Brunswick ;  and  that,  in  consequence,  the  Plaintiff's  brother 
ever  tAnee  exercised  [3]  the  rights,  powers,  and  authorities  of  Sovereign  Duke  of 
Bswick. 

iTbat,  in  the  year  1833,  the  following  instrument  in  writing,  signed  by  King 
iam  the  Fourth  and  William  Duke  of  Brunswick,  was  promulgated  by  them : 
%  William  the  Fourth,  by  the  grace  of  Qod  King  of  the  United  Kingdom  of 
It  Britain  and  of  Ireland  and  of  Hanover,  Duke  of  Brunswick  and  of  Lunebourg, 
*e  William,  by  the  grace  of  God  Duke  of  Brunswick  and  of  Lunebourg,  midce 
m  what  follows: — Moved  by  the  interests  of  our  house,  whose  well-^ing  is 
ded  to  us,  and  yielding  to  a  painful  but  inevitable  necessity,  have  thought  it 
iMty  to  consider  what  measures  the  interests  (rightly  understood)  of  His  Highness 
rise  Di^e  of  Brunswick,  the  preservataon  of  the  fortune  now  in  his  hands,  the 
in  and  ill^lity  of  the  enterprises  panned  by  the  s^  duke,  and  lastly,  the 
nr  and  dignity  of  our  house  may  require ;  and  after  having  heard  tiie  advice  of 
emission  charged  by  us  with  the  examination  into  this  amdr,  and  after  having 
bed  and  exactly  balanced  all  points  of  fact  and  law;  and  whereas,  after  the 
Intion  of  the  German  Empire,  the  powers  of  supreme  guardianship  over  the 
M  of  the  empire,  which,  up  to  that  period,  had  appertained  to  the  emperor, 
Ired  to  the  heads  of  sovereign  states ;  we,  taUng  into  consideration  the  laws  and 
Rns,  and  by  virtue  of  the  rights  unto  us  belonging,  in  quality  of  heads  of  the  two 
Aes  of  our  house,  have  decreed  as  follows : — 

'Article  the  first  Certain  foots,  either  notorious  or  sufficiently  proved,  have 
id  as  to  arrive  at  the  conviction  that  His  Highness  Duke  Charles  is,  at  this  time, 
the  fortune  which  be  possesses  in  enterprises  alike  impossible  and  dangerous 
^to  himself  and  [4]  other  persons,  and  is  seeking  to  damage  the  just  claims  which 
in  persons  interested  now  or  benafter  may  le^ly  have  upon  his  property ;  we 
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have  coDsequentIr  considered  that  tiie  oxdy  method  of  preserving  the  foitaoe  ol 
Highness  Duke  Charles  from  total  ruin,  is  to  appoint  a  guardian  over  him. 

"Article  the  2d.    In  consequence  of  this  conviction,  we  decree  that  Charlea 
of  Brunswick  shall  be  deprived  of  the  management  and  administration  of  bis 
A  guardian  shall  be  appointed,  whom  we  shall  choose  by  mutual  consent  from 
the  very  noble  or  noble  male  scions  of  our  house,  although  the  right  of  choice  bela 
to  the  le^timate  Sovereign  of  the  Duchy  of  Brunswick  in  virtue  of  his  title  alone. 

"Article  the  3d.  His  Koyal  Highness  the  Duke  of  Cambridge,  Viceroy 
Hanover,  having  declared  that  he  will  willingly  accept  such  ^uardianuiip,  vs  ood 
the  same  to  His  Ko^al  Highness  by  the  present  decree,  which  he  will  he  plsawd 
consider  as  constituting  his  title  to  suohKuardianship^ 

"Article  the  4th.  Ajb  His  Boyal  iEughness  the  Duke  of  Cambridge  eanoo^ 
reason  of  his  position,  by  himself  alone,  exercise  the  functions  of  gafudian ;  hi 
authorised  to  limit  himseU  to  the  functions  of  supreme  guardian,  and  to  subitife 
for  the  management  and  administration  of  the  property,  one  or  more  peraons, 
under  oath,  will  proceed  in  their  own  name  and  on  their  own  personal  responabi 
to  make  an  inventory  of  the  same,  and  to  take  measures  for  the  preservstioo  i 
administration  of  the  fortune  placed  under  the  guardianship  oi  His  Eoyal  Hi^ 
the  supreme  guardian,  who  is  to  be  at  liberty  to  grant  to  them  fees  proportioDiti 
their  duties. 

[6]  "  Article  the  5th.  The  administrators  shall  render  an  annual  account  of  4 
management  to  His  Koyal  Highness  the  supreme  guardian,  who  shall  be  asked 
transmit  the  same  to  us,  that  we  may  cause  the  same  to  be  settled  and  appro 
Our  confirmation  shall  be  applied  for,  in  all  cases  wherein  the  laws  require  the 
of  the  supreme  guardian. 

"  Artide  the  6th.  The  guardianship  is  to  be  considered  as  legally  estaUitkt 
Brunswick,  where  it  is  to  have  its  locality. 

"Article  the  7th,  The  present  decree  shall  be  published  iu  the  bulletansof 
laws  of  the  kingdom,  in  accordance  with  the  usual  forms,  and  all  whom  the  same! 
oonoem  are  bound  to  render  obedience  thereto.  Griven  at  our  Palace  of  Sl  3* 
the  6th  of  February  1833,  and  at  Brunswick  the  14th  of  March  1833.  We  k 
signed  with  our  proper  hands  and  have  placed  our  seal 

"William  (l.  &). 

"  WiLLIAK,  UUKK  (L  8 

"The  Baron  Ompteda  de  Sohleinitz." 

That  at  the  foot  of  the  said  instrument  was  a  note  signed  by  the  Defendant 
the  Duke  of  Cumberland),  and  by  the  Dukes  of  Sussex  and  Cambridge,  whu^  i 
follows:  —  "The  undersigned  have  acknowledged,  with  gratitude,  the  fong 
arrangement,  adopted  by  His  Majesty  iu  accordance  with  ms  Highness  the  re^ 
Duke  of  Brunswick,  in  the  interests,  well  advised,  of  His  Highness  tbe  Duke  (m 
of  Brunswick,  for  the  preservation  of  the  fortune  remaining  in  his  buids,  for 
maintenance  of  the  public  peace  in  the  Duchy  of  Brunswick  and  in  the  Kingdai 
Hanover,  and  for  the  honour  and  dignity  of  the  great  house  of  [61  BiuM 
Lunebourg,  another  proof  of  the  foresight  of  His  Majesty  and  of  His  HjehoessEof 
well-being  of  that  bouse.  We  solemnly  attest  this  declaration  by  ^ese  pm 
signed  with  our  hand,  and  to  which  we  have  placed  our  seals.  London,  6th  rebn 
1833,  Ernest  {l^  8.) ;  Kensington,  3d  February  1833,  Auausivs  Frederick  (l 
Hanover,  13th  February  1833,  Adolphk  (l.  a)." 

The  bill  then  stated,  that  the  Plaintiff  was  advised,  aa  the  lact  was,  that  thi 
instmment  was  absolutely  void  and  of  no  effect,  but  that  nevertheleaa  the  Dvl 
Cambridge  accepted  the  appointment  of  supreme  guardian  of  the  Plaintiff's  foil 
and  property  ;  that  he  took  possession  of  the  real  estates  to  which  the  Plaintiff 
entitled  in  bis  private  capacity,  at  Brunswick,  and  took  possession  of  all  such  part 
the  Plaintiff's  property  in  Brunswick  and  elsewhere  of  a  personal  nature,  aa  m 
discover,  and  to  the  amount  of  several  hundred  thousand  pounds  in  the  wbok ; 
he  sold  and  converted  several  parts  thereof  into  money,  and  nuule  certain  paymcal 
account  of  the  Plaintiff  and  of  hia  property ;  but  that  after  allowing  for  auehpayi 
there  remained  in  his  hands  a  very  large  eurj^na  unacoountM  for.  iW 
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Filliam  the  Fourth  died  on  the  20th  of  June  1837;  and  thereupon,  the  present 
MendaDt  became  King  of  Hanover ;  and  the  Duke  of  Cambridge  having  resigned  his 
NHDtmeDt  of  guardian,  by  some  instrument  in  writing  to  which  the  Defendant  was 
utj,  and  Toiich  was  signed  by  him  and  by  William  Duke  of  Brunswick,  the 
amat  was  purported  tow  appointed  guardian  of  the  Plaintiff,  and  of  his  fortune 
~  property,  in  the  place  of  the  Duke  of  Cambridge,  under  the  instrument  of  the  6th 
ebruar}',  and  the  14th  of  March  1833,  and  with  all  the  same  powers  and  authorities 
we  thereby  purported  to  be  conferred  on  the  Duke  of  Cambridge ;  that  the  Duke 
Ihmbridge  accounted  for  [T]  his  receipts  and  payments  to  the  Defendant,  and  paid 
the  balance ;  that  the  D^ndant  took  possession  of  the  Plaintiff's  property,  and 
reeeived  large  sums  of  money  on  account  thereof,  and  had  thereout  made  some 
Bents  on  acoonnt  of  the  Plaintiff,  but  that  a  very  large  balance  or  surplus,  to  the 
t  of  several  hundred  thousand  pounds,  remained  due  from  the  Defendant  to  the 
itifT  on  account  thereof,  and  that  the  Defendant  refused  to  comply  with  the 
itiS*8  application  for  an  account  thereof. 
He  bill  charged  that  the  instrument  of  the  6th  of  February  and  the  14th  of 
jdt  1833,  and  the  appointment  of  the  Duke  of  Cambridge  as  guardian,  and  the 
intment  of  the  Defendant  aa  guardian,  were  wholly  invalid,  according  to  the 
^  as  well  of  Brunswick  and  of  Hanover  as  of  Great  Britain,  but  that,  under  colour 
Bof,  the  Duke  of  Cambridge  and  the  Defendant,  respectively,  took  possession  of 
laintiff' s  property  on  his  behalf,  and  not  adversely ;  that  by  the  law  of  England, 
appointments  of  guardians  and  all  the  rights  thereby  purported  to  be  given  were 
even  if  the  same  were  valid  by  the  law  of  Brunswick ;  and  that  if  the  same  were 
at  the  time  when  the  same  were  issued,  having  regard  to  the  oironmstances  and 
itjoD  of  the  Plaintiff  at  the  time  (which,  however,  the  Plaintiff  denied),  there  was 
nothing,  in  the  circumstances  or  conduct  or  state  of  mind  of  the  Plaintiff,  to 
faim  from  the  full  right  and  power  of  enjoyment  and  disposition  of  his 
rty. 

be  bDl  charged  that  the  Defendant  was  liable  to  account  to  the  Plaintiff  for  the 
Its  and  payments,  acts,  neglects,  and  defaults  of  himself  and  his  agents,  under 
7  virtue  of  his  alleged  appointment  as  such  guardian  as  aforesaid, 
q  That  the  Duke  of  Cambridge,  after  becoming  guardian,  appointed  three 
m  administrators  or  managers  under  him,  who  had  been  continued  by  the 
Ddant,  and  who  made  inventories  of  the  Plaintiff's  property,  and  from  time  to 
accounted  to  the  Defendant  for  their  receipts  and  paid  over  the  balances. 
~ie  bill  specified  certain  property  taken  possession  of  by  the  Duke  of  Cambridge 
the  Defendant,  and  stated,  that  in  1833  and  1834  the  Plaintiff  was  resident 
e,  and  that  the  Duke  of  Cambridge,  as  guardian,  attached  his  property  there, 
the  French  Courts  declared  that  the  demand  of  the  Duke  of  Cambridge  was 
ible  and  without  legal  foundation,  and  they  removed  the  attachments,  and 
to  the  Plaintiff  damages,  together  with  the  costs  of  the  proceedings,  the 
of  which  the  Plaintiff  recovered  from  the  Duke  of  Cambridge,  by  an  action  in 
mon  Pleas  here,  to  which  he  submitted.  The  bill  also  charged  that  the 
and  costs,  amounting  to  about  £6000,  had  been  paid  out  of  the  Plaintiff's 
inal  estate. 

bill  stated,  that  in  November  1830,  the  Plaintiff  made  a  peaceable  attempt  to 
posseaaion  of  his  throne ;  that  while  at  Osterode  in  Hanover,  for  that  purpose, 
attacked  by  a  party  of  armed  men,  but  made  his  escape,  leaving  behind  him 
amounting  to  £4500,  which  was  delivered  to  the  Duke  of  Cambridge,  and 
had  been  paid  over  to  the  Defendant. 

J  bill  charged  that  the  accounts  thereby  prayed  were  intricate  and  complex,  and 
not  properfy  be  taken  except  in  a  Court  of  Equity, 
bill&bo  contained  the  following  charge,  "That  the  Defendant  is  a  peer  of 
m,  and  that  his  title  [9]  as  such  is  His  Koyal  Highness  Ernest  Augustus 
of  Cumberland  and  Teviotdale  in  Great  Britain,  and  Earl  of  Armagh  in 
*    and  t^at  since  his  arrival  in  this  country,  and  during  bis  late  residence 
be  has  exercised,  and  now  exercises,  his  rights  and  privileges  as  such  peer  as 
I " 

Mil  prayed  a  declantion  that  the  instrument  of  February  and  March  1833, 
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and  the  appointment  of  the  Duke  of  Cambridge  as  euardian  of  the  Phiintiff's  pn^uiy, 
and  the  appointment  of  the  Defendant  were  void ;  and  that  the  Defendant  mi^t 
account  to  the  Plaintiff  for  the  property  possessed  by  him,  or  by  any  pentHi  by  ni 
order,  &c.,  since  his  appointment,  including  that  which  had  been  accounted  for  to  tW 
Defendant  by  the  Duke  of  Cambridge ;  and  that  the  Defendant  might  w  to  thi 
Plaintiff  the  balance  found  due  from  him  on  taki^  such  account,  the  rluntiff  Uientf 
offering,  on  taking  such  account,  to  make  to  the  Defendant  all  just  allowances. 

The  Defendant  being  resident  in  England,  was  served  with  a  letter  missive,  vhM' 
upon,  an  application  was  made,  on  his  behalf,  to  the  Lord  Chwcellor  to  diachirpi^ 
but  which  was  unsncoeMful(l) 

[101  The  Defendant  thereupon  demurred  to  the  bill,  first  for  want  of  eqni^,  i 
secondfy  on  the  ground  that  this  Court  "had  no  iurisdicfeion  to  grant  I'e^^ 
discovery,  as  to  all  or  any  of  the  matters  or  things  in  the  said  bill  stated  and  illepC 

The  demurrer  now  came  on  for  argument. 

Sir  Charles  Wetherell,  Mr.  Pemberton  Leigh,  and  Mr.  Elmsley,  in  support  of 
demurrer.    The  Defendant,  who  is  a  recognised  independent  sovereign,  ii 
amenable  to  the  jurisdiction  of  this  Court.    The  law  of  nations,  founded  on 
of  public  policy,  grants  to  axi  individual  of  this  rank  while  in  a  foreign  coimti/ 
immunity  from  process.    Vatt^  who  treats  of  this  subject  says  (Book  4,  eh.  7, 
108),  **  We  cannot  introduce  in  any  more  proper  place,  an  important  question  of  1 
law  of  nations  which  is  nearly  allied  to  the  right  of  embassies.    It  is  aaked,  what  i 
the  rights  of  a  sovereign  who  happens  to  be  in  a  foreign  country,  and  how  the  i 
of  the  country  is  to  treat  him )  If  that  prince  be  come  to  negociate  or  to  tieit 
some  public  afiair,  he  is  doubtless  entitled  in  a  more  eminent  degree,  to  enjoy  aU 
rights  of  ambassadors.    If  he  be  come  as  a  traveller,  his  dignity  alone,  and  the  R)^ 
due  to  the  nation  which  he  represents  and  governs,  shelters  him  from  all  insult,  ^ 
him  a  claim  to  respect  and  attention  of  every  kind,  and  exempts  him  from  all  jniii 
tion.    On  his  making  himself  known,  he  cannot  be  treated  as  subject  to  the  ctxm 
laws,  for  it  is  not  to  be  presumed  that  he  has  consented  to  such  a  subjection,  and 
prince  will  not  suffer  him  in  his  dominions  on  that  footing,  he  should  give  him  « 
of  his  [11]  intentions.    But  if  the  foreign  prince  forms  any  plot  against  the  aaCa 
and  welfare  of  the  State — in  a  word,  if  ne  acts  as  an  enemy,  he  may  very  justly  8 
treated  as  such.   In  every  other  case  he  is  entitled  to  full  security,  since  ena  % 
private  individual  of  a  foreign  nation  has  a  right  to  expect  it."  j 

"  A  ridiculous  notion  has  possessed  tiie  minds  even  of  persons  who  deem  titewelfi 
of  superior  understanding  to  the  common  herd  of  mankind.    They  think  Uiat| 
sovereign  who  enters  a  foreign  country  without  permission,  m»' be  arrested  tbsi 
but  on  what  reason  can  such  an  act  of  violence  be  grounded  1   The  absurdity  of 
doctrine  carries  its  own  refutation  on  the  face  of  it. 

Though  a  foreign  sovereign  may  sue  as  Plaintiff  in  the  Courts  of  this  ooontiy, 
general  proposition  that  he  may  be  sued  has  never  been  laid  down.  The  didm 
Calvin's  cote  (7  Rep.  15  b.),  the  case  in  Selden  (Table  Talk,  Law,  3),  and  the  am 
HvXUU  V.  Tlu  King  of  Spain  (4  Rubs.  325  and  560.  1  Dow  &  CI.  169,  and  2 1 
(N.S.),31.  IR.  &M.  9,  n.  1  Ct.  &  Fin.  333,  and  7  Bli.  359),  which  will  be  cited 
the  Plaintiff,  do  not  warrant  the  proposition.  In  Calvin's  case,  it  is  said  that  a  fon 
king  shall  sue  and  be  sued  by  the  name  of  a  king ;  but  no  instance  is  there  dted « 
sovereini  being  sued  except  that  of  Baliol  King  of  Scodand,  who  was  feodatoiy  tot 
King  ot  England,  and  as  such  was  liable  to  the  jurisdictiou  of  his  acknowladi 


(1)  The  Lord  Chancellor  (on  that  occasion)  said  : — 

This  application  is  informal,  the  petition  not  being  intituled  in  the  cause,  and* 
this  ground  alone  I  mi^ht  dismiss  the  application.    But  upon  the  main  point,  naa^ 
whether  a  letter  missive  ought  to  have  been  issued  in  tnis  case,  the  Defendant  iM 
peer  of  the  realm,  has  taken  the  oath  of  allegiance  to  the  sovereign,  and  his  Mat , 
the  House  of  Peers,  and  at  present  is  resident  here.    I  am  of  opinion,  thenf 
without  reference  to  the  more  general  question,  that  the  letter  missive  was,  in  I 
case,  properly  issued.    My  attention  was  directed  to  the  bill  in  this  cas^  hat  1  do! 
think  I  can  look  at  the  nature  or  subject  of  the  suit,  in  deciding  a  question  req* 
the  regularity  of  the  process  issued  for  the  purpose  of  obtaining  an  appeaimes. 
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nor  brd.  Calvin's  oase  shews  that  a  king  earries  «ith  him  to  a  foreign  oountiy 
Ini  [rivihtget.  It  is  said,  "  And  hereof  there  is  a  notable  precedent  in  Fleto,  lib. 
l^L  3,  sect.  9,  where  treating  of  the  jurisdiction  of  the  King  s  Court  of  MMriialsea, 
I  ttid,  et  hffic  omnia  ex  officio  sue  licite  facere  poterit  (ss.  Seneschal'  aul'  boepttii 

ijpS^  Don  obstante  idicajus  libertate^  etiam  in  alieoo  r^;no  dam  feamen  reus  in 
ptao  regis  poterit  invenin  secundum  quod  oonti^t  Pans,  anno  14  ]Sd.  1,  de 

dnmo  de  Nogent  capto  in  hoefntio  regis  AngV  (ipso  rege  tdno  apud  Parisiam 

teste)  cum  disois  argenti  furstis  reoenter  super  ^to,  rege  Franc'  tunc  presente, 
nde  lioet  curia  regis  Franc'  de  pred'  latrone  per  castellanum  Paris,  petita  fueriti 
itii  faiQc  et  inde  tractatibus  in  consilio  regis  Frano,'  tandem  consideratum  fuit ; 
d  Bex  Angl'  ilia  regie  prerogatira,  et  hospitii  sui  privilegio  uteretur,  et  gauderet, 

entm  Booerto  Fitz-John  milite  tunc  hospitii  regis  Angl  Seneschallo  de  u-trocinio 
rietOB,  per  oonsideratiouem,  ejus  cur,  fuit  (Moore,  798,  799),  suspensus  in  patibulo 
Ni  Gennani  de  praUs.    Which  proveth,  that  though  the  king  be  in  a  foreign 

ilom,  yet  be  is  judged  in  law  a  kin^  there." 

\t  case  in  Selden  is  not  an  authority  for  this  {Hrooeeding.  It  was  referred  to  by 
1  Thorlow  in  The  Nabob  of  the  CanuUk  v.  The  Sad  India  Com^a/Mf  (1  Tes.  jun.  386), 
(pears  by  the  note  to  that  case,  where  it  is  stated,  "  The  Lord  Cbaooellor  also 
ired,  tiiat  the  King  of  Spain  had  been  onoe  outlawed  by  Selden's  advioe  to 
mt  him  from  taking  advantage  of  his  suit :  that  the  oaUawry  teas  bad  enough  ;  but 
,  nntil  reversed ;  therefore  it  was  necessary  for  him  to  come  in  to  reverse  it,  in 
r  to  take  advantage  of  his  suit.  His  Lordship  said,  he  oould  not  quote  a  better 
;  for  this  than  SeRlen's  Table  Talk."  The  outlawry  was  therefore  bad ;  besides 
h,  it  is  clear  from  the  circumstance  that  the  Plaintiff  bad  recovered  costs,  and 
odsteDoe  of  other  suits,  that  the  King  of  Spain  had  submitted  to  the  jurisdwtion. 
in  SvUeU  r.  The  King  of  Spain  was  the  case  of  a  cross-bill,  (1)  in  which  the 
ffl  Spain  having,  by  his  original  bill,  submitted  to  the  jurisdiction,  had  rendered 
ilf  "subject  to  the  control  of  the  Court,  and  liable  to  the  rules  of  practice" 
&  Fin.  364) ;  uid  when  the  King  c&  Spain  "  sues  here  as  a  Pkintiff,  tne  Court 
nnplete  control  over  himi  and  may  hold  him  to  all  proper  terms."  (1  Dow  & 
U.)  The  decision  in  The  Coimbian  Govenment  r.  RethMd  (1  Sim  94)  depended 
e  same  principle. 

he  privilege  of  the  foreign  sovereign  is,  at  least,  equal  to  that  of  his  ambassador, 
nrege.  (4  Inst  153.)  What  then  are  the  privileges  of  the  amba8sador,{the 
sentatire  of  the  king!  Now  the  Act  of  Ann  (7  Ann,  o.  12)  is  merely  declaratory 
e  ccnnmon  law  and  of  the  law  of  nations.  Fiveiuh  v.  Becker  (3  M.  &  SeL 
98);  Loekaood  v.  Coysgame  (3  Bur.  1676).  That  statute,  after  reciting  the 
\  oommitced  on  the  Russian  Ambassador  by  publicly  arresting  him  (see  1  Black- 
's Comm.  25S),  "in  contempt  of  the  protection  granted  by  Her  Majesty, 
try  to  the  law  of  nations,  and  in  prejudice  of  the  rights  and  privileges  which 
Bsdors  and  other  public  ministers,  authorised  and  received  as  such,  have,  at 
ttes,  been  therelgr  possessed  of,  and  ought  to  be  kept  sacred  and  inviolable," 
Mr  that  all  writs  "whweby  the  person  of  any  amoaasador,  or  other  pnblie 
ler  of  any  foreign  prince  or  State,  authorised  and  received  as  such  by  Her 
i^,  her  heirs  or  successors,  or  the  domestu:  or  domedit  servant  of  any  such 
Msdor,  or  p.41  other  public  minister,  may  be  arrested  or  imprisoned  or  his 
air  goods  or  chattels  may  be  distrained,  seized,  or  attached,  shall  be  deemed 
djadged  to  be  utterly  null  and  void." 

**by  the  common  law  and  the  Uw  of  nations,"  as  declared  by  that  statute,  the 
Mt  <rf  the  ambanador's  retinue  be  privileged,  how  can  it  be  maintained  that 
>rer«gn  himself,  whom  the  ambassador  rejvesents,  is,  by  that  law,  entitled  to 
■pecti 

nddentaons  of  public  policy  mnst  not  be  disregarded  in  this  question ;  what 
mold  be  the  consequence  m  holding  a  contranr  doctoinel  If  an  independent 
I  sovereign  be  subject  to  the  jurisdiction  of  this  Courts  he  mnit  be  uable  to 

I  A  cross-bill  is  not  liable  "to  pleas  to  the  jurisdiction  of  the  Court  and  pleas 
•  psrson  of  the  Plaintiff,  the  sufficiency  of  which  seem  both  affirmed  by  Uie 
■lUlL"   Bedesd.  291,  Cooper  Pldg.  304. 
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khe  coDeequen^  of  a  disobedience  to  its  process,  decrees,  and  orders ;  he  mint 
necessarily  be  liable  to  be  attached  and  subject  to  personal  restraint  and  incaroeTd 
turn.  His  imprisonment  would  cause  the  suspension  of  the  functions  of  his  GovenM 
mtatt  and  such  an  lust  of  outrage  and  aggression  committed  against  a  soveroM 
personally,  and  through  him  agamst  his  subjects,  would  inevitably  be  Tsgudedfl 
them  aa  a  caeus  heUL  ■ 

The  Defendant  happens  to  be  a  peer  of  Pariiament,  asid  as  such  is  j^viliged  tM 
aitest ;  but  suppose  t3ie  King  of  the  Belgians  or  the  Kins  of  Pnissia  came  tofl 
country  on  the  invitation  of  the  queen,  on  business  of  the  utmost  importanon 
the  interests  and  peace  of  the  two  nations,  or  if  the  King  of  the  French,  with  tfl 
reciprocity  and  courtesy  so  desirable  and  advantageous  to  both  countries,  were  ■ 
return  the  sovereign's  late  visit,  are  they  and  all  their  retinue  to  be  subject  t«j| 
thrown  in  prison  on  bailable  process,  issuing  out  of  the  Queen's  Courts,  to  anij 
a  demand  to  which  they  [16]  might  not  be  liable  in  their  own  country,  and  wifl 
might  ultimately  turn  out  to  be  without  foundation,  vould  Uie  French  nation  sqm 
to  such  an  insult?  The  friendly  intercourse  between  sovereigns  would  be  wbfl 
prevented,  if,  by  going  to  a  fcH-eign  country,  they  are  to  render  themselves  lisUl 
the  most  inferior  Courts  there  j  the  consequences  to  this  country  by  comteiiiJ 
such  suits  might  be  most  disastrous,  ana  the  public  welfare  requires  ifl 
oonsequences  should  be  avoided.  fl 

The  mere  accident  of  a  foreign  sovereign  being  an  English  peer  does  not  sH 
the  question,  his  higher  recognised  dimity  must  prevail,  the  regal  character  cmB 
be  annihilated  so  as  to  enable  the  Plaintiff  to  sue  a  party  otherwise  privileged.  V 
it  were  necessary,  the  Court  would  make  a  distinction  between  the  act^  w 
Defendant  done  as  King  of  Hanover,  and  those  done  in  his  quality  of  an  Engn 
peer.  This  was  done  in  the  case  of  The  Nfibob  of  Arcat  v.  The  East  India  Compan^^ 
where  the  Defendants  filled  the  double  character  of  sovereigns  and  a  tT«l 
corporation.  There  the  bill  was  dismissed,  on  the  ground  that  the  whole  snlB 
matter  of  the  suit  was  a  political,  and  not  a  meroantik  transaotaon.  Here  the  nl 
transactions  took  place  abroad,  and  are  of  such  a  nature  that  they  ou^^t  tfl 
imputed  to  the  Defendant's  regfd  character. 

[16]  Again,  if  the  Defendant  were  liable  to  the  jurisdiction,  still  he  cams  in 
country  by  the  consent  of  the  sovereign,  and  impliedly  under  her  safe  conducttiB 
he  is  entitled  to  the  same  protection  as  if  the  writ  itself  had  been  made  out,  in  ^1 
case  he  would  be  protected  from  suit.  (Registrum  Brevium,  23,  **  volumns  wm 
quod  idem  W.  intenm  sit  quietus  de  omnibus  placitis  et  querelis,"  &c.)  V 

Secondly,  the  subject-matter  of  the  suit  is  not  one  which  is  within  the  limift 
forensic  jurisdiction.  It  is  one  of  an  imperial  and  political  nature,  the  guardiufl 
is  a  legitimate  act  of  State  emanating  from  the  Germanic  body,  of  whiw  Bnuafl 
is  a  component  part.    The  Court  is  incompetent  to  deal  with  it.  m 

By  the  civil  law,  curators  were  appointed  over  prodigals  as  well  as  orerhaM. 
^trion  gwque  et  prodigi^  Ucet  me^ores  vigettH  gummie  amns  stn/,  /amea  m  d^ft 
adgntUorum  ex  lege  duodecim  tabularum.  (Justinun  Inst.  lib.  1,  tit.  23.)  PreviiB' 
the  dissolution  of  the  German  Empire  (1804),  the  powers  of  supreme  giiardiafl 
over  the  princes  of  the  empire  belonged  to  the  emperor.  It  afterwards  (io  olvefl 
the  heads  of  sovereign  states.  The  deed  of  curatorship  was  an  act  of  Suite  hy  tl 
de  fado  Duke  of  Brunswick  and  the  other  Agnati,  and  followed  out  the  deem- 
the  Germanic  Diet  and  the  deposition.  What  authority  has  the  Bolls  Coi  ' 
deal  with  such  a  matter,  or  with  the  internal  political  arrangements  of  an  iiidept]  : 
State,  or  with  the  decrees  of  the  Germanic  Diet,  or  the  imperial  powt  f  tl 
Agnati?   How  can  this  Court  take  on  itself  to  determine  these  State  qvu  sti  ..!-^ 

(1)  4  B.  C.  C.  180,  198,  and  see  Moodalay  v.  Morion,  1  B.  C.  C.  470,  in  v\ 
Lord  Kenyon  says,  "  I  admit  that  no  suit  will  lie  in  this  Court  against  a  sov^t 
power  for  anything  done  in  that  capacity ;  but  I  do  not  think  the  East  f 
Company  is  within  that  rule.  They  have  rights  as  a  sovereign  power,  the^ 
also  duties  as  individuals :  if  they  enter  into  oonds  in  India,  the  sums  secured  i 
be  recovered  here.  So  in  this  case,  as  a  private  company  they  have  enteredj 
a  private  contract,  to  which  they  must  be  liable." 
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itanomea  jorisdiotion,  it  will  become  the  arbiter  of  anyp6litical  transactiona  that 
ma^  bare  taken  place  abroad,  [171  although  it '  is  odnfesMdly  incompetent  to 
idjodicate  on  such  matters  if  they  had  takon  plaoe  in  this  oouotry,  and  although 
in  the  country  in  whi^  the  trauactjons  happened  th«  ordfiury  Courts  have  no 
jansdiotioo. 

The  deed  of  ouratorship  is  simply  alleged  to  be  void,  but  no  ground  is  stated  for 
that  conclusion.  The  Court  cannot  take  judicial  cc^izatloe  of  the  law  of  a  foreign 
Boontry,  the  Uw  itself  must  be  stated  as  a  fact  It  is  not  alleged  that  the  pfuties  to 
the  docnment  were  not  the  legitimate^f^naft,  or  that  they  had  not  the  powers  which 
they  asstuned  to  exercise.    In  point  of  pleading  the  allegation  is  insufficient. 

Thirdly.-  Independently  of  the  privileged  character  of  the  Defendant,  and  the 
political  nature  of  the  subject,  this  Court  has  no  jurisdiction  in  this  ease.  Here  is  an 
Bt  of  &  forum  eompetens  which  cannot  be  questioned  in  this  country ;  the  whole  matter 
has  its  locality  in  Brunswick,  and  there  alone  must  the  Plaintiff  proceed.  By  the 
law  of  that  country,  the  Plaintiff  has  been  declared  to  be  in  sudi  a  state  as  to  require 
I  corner ;  until  that  decision  has  been  rereraed,  he  has  no  loeua  OamM  in  this  Court. 
A.  lunafcio  cannot  file  a  bill  against  his  committee  Ux  an  account^  nor  can  a  bukrupt 
igainst  his  assignees;  Tarktm  v.  5omAy  (1  Y.  &  Coll.  (Exch.)  172,  333) ;  the  proper 
proceeding  is  first  to  supersede  the  commission.  If  these  transactions  had  taken  place 
m  Bntiah  soil,  the  Plaintiff  could  not  have  maintained  his  bill  until  the  dew  of 
BQratorship  bad  been  first  set  aside. 

But  supposing  the  deed,  as  is  alleged,  to  be  void,  the  Defendant  is  a  mere  wrong- 
low.  What  ri^t  then  has  the  Pluntiff  to  come  into  equity  for  an  account,  or  to 
bare  a  declarataon  that  the  deed  is  void?  If  void,  it  is  [18]  as  void  at  law  as  in 
iqaity,  and  there  is  no  prayer  that  it  mar  be  delivered  up  or  be  cancelled.  This 
EWt  cannot  declare  the  invalidity  of  the  deed.  It  would  first  be  necessary  to  enter 
pto  the  legality  of  the  deposition  and  the  rights  of  the  AgnaH.  As  to  the  account,  a 
tirty  cannot  treat  an  instrument  as  invalid,  and  yet  seek  an  aoeonnt  under  it,  on  the 
noting  of  its  validity.  If  ^e  deed  be  void,  there  exists  no  fidueiary  relation  to 
>^>port  such  relief,  and  it  would  be  perfectly  impossible  for  the  Master  to  tak^  such 
10  account,  even  if  it  were  directed. 

The  bill  too  is  multifarious,  and  seeks  an  account  of  the  receipts  of  the  Duke  of 
Ounbridge  in  his  absence. 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Heathfield,  amtr^,  in  support  of  the  bill. 
There  is  no  instance  in  Lord  Bedesdale's  Treatise,  or  in  any  other  work,  in  which  a 
Defendant  has  claimed  an  immunity  from  suit  by  demurrer.    If  a  Defendant  pleads 

10  the  jurisdiction,  he  must  shew  what  other  Court  has  jurisdiction ;  The  Sari  of  Derhy 
r.  The  Duke  of  Athd  (1  Ves.  sen.  201). 

Here  the  Dofendaut  has  submitted  to  the  jurisdiction  of  the  Court  by  appearing, 
n  he  wished  to  question  the  regal wity  of  the  process,  he  ought  to  hare  entered  a 
Maditioiial  appearanoe  with  the  rcKistrar,  uid  hare  sought  to  discharge  it ;  Damson 
r.  The  Marthumus  of  SeuHngg  ii  E«enj  509).  It  is  now  too  late,  and  the  point  has 
h  fact  been  determined  by  the  Lord  Chancellor,  who,  after  argument^  and  ^ter  the 
lUie  points  had  been  brought  to  his  notioe,  determined  diat  the  letter  missiTe  had 
inied  properly,  and  refused  to  recall  it. 

[19]  It  is  not  necessary  to  decide  the  general  question,  whether  an  independent 
kmga  sorerei^  coming  into  this  country  is  liable  to  the  process  of  the  Court,  for 
lure  both  parties.  Plaintiff  and  Defendant,  are  British  subjects;  the  Defendant  by 
ttsson  of  uie  Act  of  Ann  (4  Ann.  c,  4),  which  enacts,  "  that  the  Princess  Sophia, 
Bectress  and  Duchess  Dowager  of  Hanover,  and  the  issue  of  her  body,  and  all  persons 
Really  descending  from  her  born  or  thereafter  to  be  bom,  be  and  should  be,  to  all 
■tents  and  purposes  whatsoever,  deemed,  taken,  and  esteemed  natural  bom  subjects 

11  tins  kingdom,  as  if  the  said  prinoess  and  the  issue  of  her  body,  and  all  persons 
hwlly  deaoending  from  her,  bom  or  thereafter  to  be  bom,  had  been  bom  within  this 
Mslm  of  England,  any  law,  statute,  matter,  or  thing  whatsoever  to  the  contrary  not- 
M'ithstanding."  The  Defendant,  on  the  other  hand,  is  a  natural  bom  subject ;  he  is 
t  pMr  of  the  realm,  and  since  his  accession  to  the  Crown  of  Hanover,  has  exercised 

rights  as  a  peer.  Having  been  bom  a  British  subject,  he  cannot  put  off  his 
*&egiu>ce  (1  Bl.  Com.  369) ;  but  here  he  has  since  oonfinned  it,  by  taking  the  oath  of 
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aUe^ianoe  to  Her  present  Majesty ;  he  has  voluntarilj  Bubmitted  to  the  Queea's  jnrii* 
diction,  and  is  as  liable  to  the  Queen's  writs  as  was  B^iol  King  cd  Scotland  to  Edwud 
the  Firsts  or  Edward  the  First  to  Philip  le  Bel  of  France.  , 

It  is  admitted  that  a  foreign  sovereign  can  sue  in  the  Courts  here ;  then,  h  merit 
and  independent  of  authority,  one  would  say,  that  if  he  has  a  right  to  sue,  he  had  t 
correlative  liability  to  be  sued. 

There  is,  however,  authority  tor  saying  that  the  [20]  sovereign  of  a  Uxt^  i 
countoy  is  liable  to  be  sued.  In  CUm's  oate  (7  Ben.  16  b.)  it  is  said:  "But  yeAHkm 
is  a  diversity  in  our  books  worthy  of  observation ;  lor  t4e  highest  and  lowest  dignitiii 
are  universu :  for  if  a  king  of  a  toreign  nation  come  into  En^nd,  by  the  leave  of  tfci 
king  of  this  realm  (as  it  ought  to  be)  in  this  case  he  shaQ  sue  and  be  sued  by  tbi 
name  of  a  king;  and  herewith  agreeth,  11  £.  3  tit.  Br.  (Moore,  803)  473,  where  thectN 
was,  that  Alice,  which  was  the  wife  of  B.  de  0.,  brought  a  writ  of  dower  agsinst  Jcb 
Earl  of  Eichmond,  and  the  writ  was  Fracip.  Jt^nn'  CmHi  .BiehmonduB  auledi  kri  i 
haredis  of  William  the  son  of  R.  de  0. :  the  tenant  pleaded  that  he  is  Duke  of  KritH% 
not  named  duke,  judgment  of  Uie  writi  But  it  is  ruled  that  the  writ  was  good ;  for 
that  the  dukedom  of  Britain  was  not  within  the  realm  of  England.  But  »ere  it  k 
said,  that  if  a  man  brin^  a  writ  against  Edward  Baliol  (^Ibwl.)^  and  name  him  set 
King  of  Scotland,  the  wnt  shall  abate  for  the  cause  aforesaid." 

Selden,  in  his  Table  Talk,  mentions  an  instance  of  the  King  of  Spain  being  oat 
lawed.  (Selden's  Works,  vol  vi.  2041.  See  also  the  case  oS  E^cns,  King  of  Notw^, 
before  Edward  the  Ist,  Byl^,  Plaoita  Parliamentana,  143.)  He  says:  "The  Eiog 
of  Spain  was  outlawed  in  Westminster  Hall,  I  being  of  council  agunst  him.  1 
merchant  had  recovered  costs  against  him  in  a  suit,  which  because  he  could  not  git, 
we  advised  to  have  him  outlawed  for  not  appearing,  and  so  he  was.  As  aoon  ■ 
Gkindimar  heard  that,  he  presently  sent  the  money,  by  reason,  if  his  master  had  beei 
outlawed,  he  could  not  have  the  benefit  of  the  law,  which  would  have  hew  to; 
prejudicial,  there  being  many  suits  depoiding  betwixt  Uie  King  ci  Spain  and  tat 
En^ish  merchants." 

L211  Sir  John  Leach  was  of  opinion,  that  a  foreign  sovereign  could  both  sue  and 
be  sued.  In  Hovenden's  Supplement  to  Yesey  junior  (vol  i.  149),  it  is  stated,  in  a 
note  to  the  case  of  The  Nabob  of  the  CanuOie  v.  The  Bad  India  Compamy^  "Tlul  a 
pditieal  treaty,  between  sovereigns,  or  parties  exraoising  sovereign  authority,  csbikA 
be  the  subject  of  municipal  jurisdiction ;  but  that  its  observance,  or  neglect,  mat ; 
depend  on  that  respect  which  the  parties  bound  thereby  can  be  made  to  feel  for  As 
jus  geniium,  is  established  by  the  final  result  of  this  case.  Lord  Bosslyn  even  tbooghl  j 
it  doubtful,  whether  in  any  case,  a  foreign  sovereign  could  sue  or  be  sued,  in  a 
municipal  Court  of  this  country ;  Barday  v.  Russell  (3  Yes.  431,  433) ;  but,  in  Dek 
Torre  v.  Bemales,  Sir  John  Leach,  Y.-C.  (on  the  22d  April  1818)  ordered  the  King  d 
Spain  to  be  named  as  a  party  to  that  suit,  the  object  of  whujh  was  to  chaise  tk 
IMendant,  Bemales,  in  respect  of  acts  done  by  him  as  agent  of  tiiat  king :  and  on  a 
subsequent  occasion  (18th  March  1819),  when  the  same  cause  was  under  discaaa(% 
His  Honor  distinctly  laid  it  down,  that  a  foreign  Government,  or  sovweign,  oodl 
both  sue  and  be  sued  in  the  Courts  of  this  country.  This  determination  is  pofeo^f 
consistent  with  the  principal  case,  understanding  the  Yice-C%aiiodlor  to  aSra^  Ml 
to  federal  agreements  bearing  a  political  ehu«cter,  but  only  to  personal  demands  of 
a  private  nature,  and  to  cases  where  the  fund,  or  the  accountable  parties,  are  vitUi 
reach  of  the  jurisdiction." 

In  the  cases  of  EvMeU  v.  The  King  of  Spain  (4  Buss.  225  and  560,  1  Dow  &  a  16^ 
2  Bli.  (N.  S.),  31,  1  Buss.  &  My.  9,  n.,  1  CI  &  Fin.  333,  and  7  Bli.  359),  and  ffljsT. 
Soares  (1  Y.  &  Col.  (Exch.)  644,  and  7  CI.  &  Fin.  466),  a  sovereign  was  made  a 
Defend-[2i^nt.  If  this  case  depended  on  the  Defendant's  submitting  to  tiie  jariali»> 
tion,  he  has  done  so.  He  is,  at  the  present  moment,  the  Plaintiff  in  a  suit  in  dii 
Court;  ne  King  of  Hanover  v.  WkeaOey  (4  Beavan,  78).  The  Queen  herself  I7  * 
particulu:  process,  is  liable  to  suit  in  this  country :  it  would  be  absurd  to  pliM  ^ 
Defendant  in  a  better  situatitm.  It  has  been  detennined  that  a  question  mdovi^ 
the  right  to  the  Isle  of  Man  may  be  determined  here ;  The  Btai  of  Derbg  r.  The  iw 
of  A&uA  <1  Yes.  sen.  201). 

The  instances  of  ambaasadora  do'  not  vpp\y :  their  immunity  arises  from  A* 
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BBcemity  of  their  perfect  freedom  when  negotiating  between  two  countries.  It  is  not 
nggested  that  the  Defendant  came  here  for  any  such  a  purpose,  or  otherwise  than  to 
Bxereise  his  rights  erf  British  subjeet  as  a  peer  of  the  realm.  The  Defendant  oUtims 
u  wtite  immonity,  but  ambassaoors  are  not  in  all  cases  imvileged,  as  if  they  are 
trsders  (1  Bl.  Com.  260),  or      subjects  of  the  country  to  which  they  are  accredited. 

It  is  said  that  the  consequences  of  the  restraint  to  which  sovereigns  would  be 
exposed  on  a  disobedience  to  the  process  should  prevent  this  Court  interfering.  The 
nrae  reason  would  apply  to  cross-bills,  in  which  oases  it  is  admitted  that  a  sovereign 
k  Hable  to  auit^  but  that  reason  does  not  prevail ;  the  Court  might  modify  its  process 
of  contempt,  as  in  the  case  of  peers,  and  might  enforce  obedience,  and  give  relief  by 
DMans  of  a  sequestration  against  the  goods  of  a  Royal  Defendant. 

It  is  said  to  be  matter  of  State.  The  decree  of  the  [23]  Glcrmanic  Diet^  or  the 
dethronement  in  oonaequence  of  it,  might  be  so,  but  the  deed  of  curatorship  baa  no 
reference  whatever  to  tee  fonner ;  it  is  quite  independent.  The  Defendant  and  his 
^ents  have  taken  possession  of  the  property  <rf  t^e  Plaintifi^  and  is  he  not  to  be 
MDonntabie  fw  it  ?  But  matters  of  State  are  oonstantly  inquired  into,  as  in  the  oases 
of  ihip-money  (3  State  Trials,  826),  general  warrants,  Mone^  v.  Leach  (1  W.  Bhuthstone, 
655),  and  French  compensation  fund.    (HHi  v.  Itatriion,  Jacob.  84.) 

The  argument  as  to  safe  conduct  does  not  apply,  that  writ  is  only  granted  in 
times  of  war ;  in  the  present  case  no  such  writ  is  in  existence. 

Sir  C.  Wetherell,  in  reply. 

The  following  authorities  were  also  referred  to  in  the  course  of  the  aivument : 
Kmlh  V.  Toogood{\  Bam.  &  C.  864),  Melan  v.  The  Duke  ofFitamnes  (1  Boa.  &T.  138), 
Ve  la  Viffna  v.  Ftanha  (I  B.  &  Ad.  284).  Story's  Couflict  of  Laws,  244,  322 ;  Dm  v. 
I^paumm  (5  CI.  &  Fin.  1),  Allen  v.  Maepherdon  (Phillips,  133,  and  5  Beavan,  469), 
ttrporaOtM  of  Carlisle  v.  fFUsm  (13  Yea.  276),  Qrotius,  b.  2,  c.  14,  and  the  proceedings 
00  the  case  concerning  the  King  s  prero^tive  in  respect  to  the  education  and  marria» 
oftheSoyal  fomily  (1718).    (IS  State  Trials,  1196.) 

Thi  BIaster  of  the  Bolu.  It  is  due  to  the  groat  learning  and  ingenuity  which 
tare  been  brought  to  bear  upon  the  important  question  raised  m  this  case,  and  to  the 
sreat  extent  and  variety  of  the  legal,  historical,  and  political  arguments  used,  that 
Ishould  take  time  to  consider  of  the  juc^ment  which  I  shall  pronounce  upon  it. 

[24]/an.  13.  The  Mastsk  of  the  Boli^  [Lord  Langdale].  This  case  came  on  to 
be  heara  for  argument,  on  a  demurrer  to  the  bOl  for  want  of  jurisdiction  and  for  want 
of  parties. 

The  bill  is  filed  by  His  Serene  Highness  Charles  Frederick  William  Augustus  Duke 
of  Brunswick  against  His  Majesty  the  King  of  Hanover,  who  is  sued  as  His  Boyal 
Highness  Ernest  Augustus  Duke  of  Cumberland  and  Teviotdale  in  Great  Britain,  uid 
Earl  of  Armagh  in  Ireland. 

The  bill  prays,  that  it  may  be  declared  that  a  certain  instrument  or  writing,  in 
die  bill  mentioned  to  be  dated  the  6th  day  of  February  and  the  Uth  day  of  March  1883, 
.Md  the  appointment  of  His  Boyal  Highness  the  Duke  of  Cambridge  as  guardian  of  the 
fortane  and  property  of  the  Plaintiff,  thereby  purported  to  be  made,  and^of  the  persons 
pirported  to  be  appointed  administrators  and  managers  under  him,  and  the  subsequent 
^ointment  of  the  Defendant  as  such  guardian,  are  absolutely  void  and  of  no  effect; 
tto  that  it  may  be  declared  that  the  I^fendant  is  liable  and  ought  to  account  to  the 
PUintiff  for  the  personal  estate,  property,  and  effects,  and  the  rents,  profits,  and 
ivoduce  of  the  sale  of  the  real  estate  of  the  Plaintiff  possessed  by  the  Defendant,  or 
toy  person  by  his  order  or  for  his  use,  or  any  person  having  acted  or  purported  to  act 
BDder  any  appointment  as  administrator  or  manager  under  the  Defenduit,  since  his 
^poiabnent  as  guardian  b^  virtue  of  the  instrument  of  the  6th  of  February  and  tiie 
Wh  of  Uarcb  1833,  including  therein  the  personal  estate  and  effects,  rents  pofits,  and 
jindaoe  of  the  real  estate  paid  or  accounted  for  to  the  Defendant  1:^  the  Duke  of 
umbridge;  and  that  such  aooounts  may  be  accordingly  £26]  taken — the  Plaintiff 
^Bning,  on  the  taking  of  such  accounts,  to  make  the  Defendant  all  just  allowances. 

For  this  purpose,  the  bill  states,  that  in  the  year  1830  the  Plaintiff  was  the  reign- 
ing duke  of  the  Duchy  of  Brunswick,  and  was,  in  his  private  character  or  capacity, 
pnteased  <d  or  entitled  to  real  «id  personal  property' in  Brunswick,  and  in  Enghmd, 
ouwrer,  IVance,  and  elsewhere  in  Europe,  to  a  very  ooiuiderable  value :  that  the 


Digitized  by 


Google 


734 


DUKB  07  BRUNSWICK  V.  KING  OF  HAKOYEB 


Duchy  of  Brunswick  borders  on  the  kingdom  of  Hanover :  and  that  in  the  month  of 
September  1830  His  late  Majesty  King  William  the  Fourth  was  King  of  Haoorcr, 
and  His  Royal  Highness  Adolphus  Frederick  Duke  of  Cambridge  was  Viceroy  d 
Hanover,  acting  tinder  the  authority  of  His  late  Majesty  King  W^uliam  the  F«utk : 
that  pending  a  revolutionary  movement  in  Brunswick,  a  decree  of  the  Germanic  ViA 
of  Confederation  waa  made  on  the  2d  of  December  1830,  whereby  the  Flaintiffi 
brother,  William  Duke  of  Brunawiok,  was  invited  to  take  on  himself  provisionally  ^ 

fjvemment  of  the  duchy ;  and  the  Diet  left  it  to  the  legitimate  dynasu  of  tkt 
laintiff  to  provide  for  the  future  goTenunent  of  the  duchy ;  and  that  in  Febm^ 
1631  His  late  Majesty  King  William  the  Fourth,  and  William  Duke  of  BranBwid^ 
claiming  to  be  the  legitimate  Agnati  of  the  Plainti^  oansed  to  be  paUished  a  dedua- 
tion  whereby  they  purported  to  dethrone  iAie  Phuntaff  from  the  throne  of  the  dw^, 
and  declared  that  the  throne  had  passed  to  Duke  William ;  wid  that  after  tUi 
declaration  was  made,  it  was  signed  by  their  Royal  Highnesses  the  Duke  of  Cumberiiai 
(the  present  Defendant,)  the  Duke  of  Cambridge,  and  tiie  Duke  of  Soseex ;  and  Uat 
in  pursuance  of  the  declaration,  William  Duke  of  Brunswick  took  upon  fainudf  ^1 
government  of  the  duchy,  and  he  has  ever  since  exercised  the  rights,  powers  ail 
authorities  of  Sovereign  Duke  of  Brunswick. 

[2l^  The  bill  then  proceeded  to  state,  that  early  in  the  year  1833  an  ins^umot 
in  writing,  dated  the  6th  of  February  and  the  14th  of  March  in  that  year,  ^nedtf 
His  late  Majesty  King  William  the  Fourth,  and  by  William  Duke  of  Broniwickf  wm 
promulgated  by  them,  uid  was  to  the  eSeet  f<^win^  vis. : — 

"We,  William  the  Fourth,  by  the  grace  of  Gkxl,  King  of  the  United  Kingdom  d 
Great  Britain  and  of  Ireland  and  of  Hanover,  Duke  of  Brunswick  and  of  LunebooK 
and  we  William,  by  the  grace  of  God,  Duke  of  Brunswick  and  of  Lunebourg  matt 
known  what  follows : — Moved  by  the  interests  of  our  House,  whose  irell-beiog  il 
confided  to  us,  and  yielding  to  a  painful  but  inevitable  necessity  have  thoaefatfe 
necessary  to  consider  what  measures  the  interests  (rightly  understood^  of  His  Bi^aim 
Charles  Duke  of  Brunswick,  the  preservation  of  the  fortune  now  m  bis  hano^  As 
dangers  and  ille^ity  of  the  enterprises  pursued  by  the  said  duke,  and,  lastly,  Aft 
honour  and  digmty  of  our  House,  may  require ;  and  after  having  heard  the  advice  ol 
a  commission,  charged  by  us  with  the  examination  into  this  affair,  and  after  )a.mg  1 
weighed  and  exactly  buanced  all  points  of  fact  and  law:  and  whereas  after  tkt 
dissolution  of  the  German  empire,  the  powers  of  supreme  guardianship  over  tkl 
princes  of  the  empire,  which,  up  to  that  period,  had  appertained  to  the  empeax, 
devolved  on  the  heads  of  sovereign  states,  we,  taking  into  consideration  the  laws  ud 
customs,  and  by  virtue  of  the  rights  unto  us  belonging  in  quality  of  heads  of  the  Wt 
branches  of  our  House,  have  decreed  as  follows : — 

"Article  1st.  Certain  facts,  either  notorious  or  sufficiendy  proved,  have  ctoaei 
ua  to  arrive  at  the  conviction  that  His  Highness  Duke  Charles  is  at  this  time  wastiqg; 
the  fortune  which  he  possesses  in  enterprises  [27]  alike  impossible  and  dangenM 
both  to  himself  and  other  persons,  and  is  seeking  to  damage  the  just  claims  vhidh 
certain  persons  interested  now  or  hereafter  may  legally  have  upon  his  property,  M 
have  consequently  considered  that  the  only  method  of  preserving  the  fortune  of  Qa 
Highness  Duke  Charles  from  total  ruin  is  to  appoint  a  guardian  over  him. 

"  Article  2d.  In  consequence  of  this  conviction,  we  decree  tiiat  Charles  Duke  «f 
Brunswick  shall  be  deprived  of  the  management  and  administration  of  his  fortoH 
a  guardian  shall  be  appointed,  whom  we  shall  choose  by  mutual  consent  bm 
amongst  the  very  noble  or  noble  male  scions  of  our  House,  althou^  the  right  ti 
choice  belongs  to  the  legitimate  sovereign  of  the  Duohy  oi  Brunswick,  in  virtue  of  tti 
title  alone. 

"Article  3d.  His  Royal  Highness  the  Duke  of  Cambridge,  Viceroy  of  HanofS^ 
having  declared  that  he  will  willingly  accept  such  guardianshi]^  we  confide  the  nal 
to  His  Royal  Highness  by  the  present  decree,  which  he  will  be  pleased  to  o(HwidflriS 
constituting  his  title  to  such  guardianship. 

"Article  4th.  As  His  Royal  Highness  the  Duke  of  Cambridge  cannot,  by  teua 
of  his  position,  by  himself  alone  exercise  the  functions  of  guardian,  he  is  authaiw 
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i  lunife  biiiuelf  to  the  fanotions  of  supreme  guardifui,  and  to  substitute  for  the 
pMgement  and  administration  of  the  property  one  or  more  persons,  who,  under 
will  (utMseed  in  their  own  name,  and  on  their  own  personal  responsibility,  to 
an  inventory  of  the  same,  and  to  take  measures  for  the  preservation  and 
ion  of  ttie  fortune  placed  under  the  guaTdiansfaip  of  His  JEloyal  Highness^ 
tpFeme  guar^^]-diaii,  wbo  is  to  be  at  liberty  to  grant  to  them  fees  proportioDate 
ur  duties. 

'Artiole  5th.   The  administrators  shall  render  an  annual  account  of  their 
it  to  His  Boyal  HighneBs.  the  suiveme  guardian,  who  shall  be  asked  to 
lit  the  same  to  us,  that  we  may  cause  the  same  to  be  settled  and  approved, 
[confirmation  shall  be  applied  for  in  all  cases  whereiQ  the  laws  require  tiie  oonsent 
m  supreme  guardian. 

'Article  6th.   The  guardianship  is  to  be  considered  as  legally  established  in 

where  it  is  to  have  its  locality. 
'Article  7th.   The  present  decree  shall  be  published  in  the  bulletin  of  the  laws 
kingdom,  in  accordance  with  the  usual  forms ;  and  all  whom  the  same  may 
are  bound  to  render  obedience  thereto. 
'Given  at  our  palace  of  St.  James's,  the  6th  of  February  1833,  and  at  Brunswick 
I4tli  of  March  1833.   We  have  signed  with  our  proper  hands  and  have  placed 

"  WlUJAM  (1*8.). 
"  WlLUAU,  DUKE  (L.a). 

^The  Baron  Ompteda  de  Schleinits." 

ro  this  instmment  was  subjoined  a  note,  which  was  signed      t^e  Defendant^ 
flhike  of  Cumberland,  and  by  the  Dukes  of  Sussex  and  Cambridge,  to  the  effect 
ug  : — *'  The  undersigned  have  acknowledged  vrith  ^titude  the  foregoing 
^jment  adopted  by  luB  Majesty,  in  accordance  with  His  Highness  the  reigning 
"of  Brunswick,  in  the  interests  well  advised  of  His  Highness  the  Duke  Charles 
iBSwick,  for  the  [291  preservation  of  the  fortune  remaining  in  his  hands,  for 
untenanoe  of  the  publio  peace  in  the  Duchy  of  Bruuawick  and  in  the  kingdom 
lover,  and  for  the  honour  and  dignity  of  the  great  House  of  Brunswick 
>org,  another  proof  of  the  foresight  of  His  Majesty  and  of  His  Highness  for 
rell-beiDg;  of  that  House  :  we  solemnly  attest  this  declaration  by  these  presents, 
with  our  hands,  and  to  which  we  have  placed  our  seals.    London,  6th  February 
Ernest  (u.8.).   Kensington,  3d  Februarv  1833,  Augustus  I^derick  (l.s.), 
rer,  I3tb  February  1833,  AlWLPHB  (L.8.y' 

le  bill  then  states  that  the  Plaintiff  is  advised,  as  the  fact  is,  that  the  said 
lent  is  absolutely  void  and  of  no  effect ;  but  that  neverthelesB  the  Duke  of 
ridge  accepted  the  appointment  of  supreme  guardian  of  the  Plaintiff's  fortune 
operty,  took  possession  of  the  real  estates  to  which  he  was  entitled  in  his 
capacity  at  Brunswick,  and  took  possession  of  all  such  parts  of  the  Plaintiff's 
ty  in  Brunswick,  and  elsewhere,  of  a  personal  nature,  as  he  could  discover, 
amount  of  several  hundred  thousand  pounds  in  the  whole  :  that  he  sold  and 
several  parts  thereof  into  money,  and  made  certain  payments  on  account 
Plaintiff  and  of  his  property ;  but  that  after  allowing  for  su^payments,  there 
ed  in  hie  hands  a  very  large  surplus  unaccounted  for :  that  King  William  the 
died  on  the  20th  of  June  1837,  and  thereupon  the  present  Defendant  became 
;  oi  Hanover  ;  and  the  Duke  of  Cambridge  having  resigned  his  appointment  of 
by  some  instrument  in  writing,  to  which  the  Defendant  was  a  party,  and 
was  signed  by  him  and  by  William  Duke  of  Brunswick,  the  Defendant  was 

 I  to  be  appointed  guardian  of  the  Plaintiff,  and  of  his  fortune  and  pro-tSO}- 

in  the  place  of  the  Duke  of  Cambridge,  under  the  instrument  of  the  6ui  of 
r  and  the  14th  of  March  1833,  and  with  all  the  same  powers  and  authorities 
thereby  purported  to  be  conferred  on  the  Duke  of  Cambridge  ;  that  the 
tof  Cambridge  accounted  for  his  receipts  and  payments  to  the  Defendant,  and 
lunx  the  iHUance;  and  that  the  Defendant  took  possession  of  the  Plaintiff's 
,ty,  and  he  received  large  sums  of  money  on  account  thereof,  and  has  thereout 
•ome  payments  on  account  of  the  Plaintiff ;  but  that  a  very  huge  balance  or 


Digitized  by 


Google 


786 


DUKE  OF  BRUNSWICK  V.  KINO  OF  HANOTBB  IBiT.B. 


surplus,  to  the  amount  of  several  hundred  thousand  pounds,  remains  due  from  the 
Defendant  to  the  Plaintiff  on  aooouut  thereof ;  and  that  the  Defendant  rsfon  to 
comply  with  the  Plaintiff's  application  for  an  aooonnt  thereof. 

The  bill  charges,  that  the  instrument  of  the  6tb  of  Febmary  and  the  UUi  rfj 
March  1833,  and  the  appointment  of  the  Duke  of  Cambrid^  as  guardian,  and 
appointment  of  the  Defendant  as  guaidian,  are  wholly  invalid,  aeoording  to  the  * 
as  well  of  Brunswick  and  of  Hanover  as  of  Great  Britain ;  but  that  under  m 
thereof,  the  Doke  of  Cambridge  uid  the  Defendant  respectively  took  possMBoa  < 
the  Plaintiff's  property,  on  his  oehalf,  and  not  adversely :  that  by  tiie  law  of  En  ~ 
such  appointments  of  guardians,  and  all  the  rights  thereby  purported  to  be  _ 
are  void,  even  if  the  same  were  valid  by  the  law  of  Brunswick  ;  and  that  if  the^i 
were  valid  at  the  time  when  the  same  issued,  having  regard  to  the  cii 
and  situation  of  the  Plaintiff  at  the  time  (which,  however,  the  Plaintiff  deniesX 
is  now  nothing  in  the  oirounutances,  or  oonduet»  or  state  of  mind  of  the  Plaint^  I 
debar  him  from  the  full  rij^t  and  power  of  enjoymoit  and  dispodtaon  of  ' 
proper^. 

[31]  There  is  a  charge,  that  the  receipts  and  payments  by  the  Duke  of 
bridge  and  the  Defendant  respectively,  on  account  of  Uie  Plaintiff  tnd 
management  of  his  property,  constitute  a  mutual  account,  containing  many 
as  wen  on  the  debit  as  on  the  credit  side  thereof ;  that  such  account  is  stui 
and  running,  and  is  of  an  intricate  and  complex  nature^,  and  can  tmly  be  taken  i 
Court  of  Equity. 

There  are  also  charges  relating  to  the  administrators  and  managers  who 

appointed  by  the  Duke  of  Cambridge,  and  are  alleged  to  have  accounted  to  i 
Defendant,  and  a  very  long  statement  of  certain  proceedings  in  France,  in  which  T 
alleged,  that  the  Duke  of  Cambridge  attached,  but  failed  in  an  attempt  to 
a  claim  to  the  Plaintiff's  property  in  that  country ;  a  specification  of  certain  ^. 
alleged  to  have  been  seized  by  the  Duke  of  Cambridge  and  the  Defendant 
tively ;  and  the  statement  of  a  transaction  alleged  to  have  taken  place  at  Osterodei 
Kovember  or  December  1830. 

The  Plaintiff  having,  in  an  earlier  part  of  the  bill,  stated,  that  from  a 
previous  to  the  Duke  of  Cambridge  resigning  the  appointment  of  guardian, 
within  a  few  weeks  past,  the  Defendant  had  oeen  residingin  Hanover  out  d 
jurisdiction  <rf  this  Court,  and  having  ohar^  that  he  the  Plaintiff  was  raddcoti 
domiciled  in  England;  and  that  the  Plaintiff  and  Defendant  were  respeeti 
subjects  of  the  Crown  of  Great  Britain  and  Ireland,  concludes  the  cbarang  _ 
of  bis  bill  by  charging,  that  the  Defendant  is  a  peer  of  this  realm,  and  tiiafc 
title  as  such  is  His  Koyal  Highness  Ernest  Augustus  D|ike  of  Cumberiand  i 
Teviotdale  in  Great  Britain,  and  Earl  of  Armagh  in  Ireland ;  and  that  since 
arrival  in  this  country,  and  during  his  [32]  residence  here,  he  had  exercised,  and ' 
exercised  his  rights  and  privileges  as  such  peer  as  aforesaid. 

It  has  been  stated  to  me  as  a  fact  on  both  sides,  that  the  Plaintiff  availed 
of  a  temporary  residence  of  the  Defendant  in  this  coontir  to  serve  him  hwe  «  - 
process  of  this  Court;  and  that  the  Defendant,  before  he  appeared  to  the  lSi,i 
consequently  b^ore  the  demurrer  was  filed,  applied  to  the  Lord  Chonedior  ( 
relieved  from  the  wooess;  that  the  Lord  Chancellor  refused  the  application; 
that  thereupon  the  Defendant  appeared  to  the  bill  in  tiie  usual  manner:  and 
this  state  of  things  the  Plaintiff  has  founded  an  argument,  which,  if  vaUd, 
make  it  unnecessary  for  me  to  consider  the  principal  question  upon  the  demi 
The  Plaintiff  has  contended,  first,  that  the  appearance  of  the  Defendant  to  the  pi 
ought  to  be  deemed  a  waiver  of  any  claim  to  personal  exemption  from  Ihibility 
sued ;  and,  secondly,  that  the  refuaal  of  the  I^rd  Chancellor  to  relieve  the  " 
from  the  process  ought  to  be  considered  by  me  as  a  decision  of  the  Loxl  < 
that  the  Defendant  is  subject  to  the  jarisdiotion  of  this  Court  with  refmnoe 
subject-matter  of  this  bill. 

As  to  the  first  of  these  points,  it  would  be  singular  if  appearance^  which  is 
first  step  towards  making  a  defence,  should  be  deemed  an  abandonment  or 
any  defence  which  the  Iwendant  may  hare.  An  a^tearanoe  may  be  a  WBiver  of  i 
mere  irregularity  in  the  service  of  process;  Imt  I  am  of  opinioQ,  that  it  ii  no 


Digitized  by 


Google 


DUKE  OF  BRUNSWICK  V.  KIKO  OF  HANOYJEB 


787 


meh  a  defence  as  is  now  mad^  and  which  the  D^ndant  haa  clearly  a  riefat  to 
bsu't  to  the  consideration  of  the  Court.    He  claims  to  be  exempt  from  liability  to 

ned;  but  he  nevertheless  appears,  in  order  that  he  may,  in  a  regular  manner, 
brm  tbe  [33]  Court  of  the  reasons  upon  which  his  claim  is  founded.  As  to  the 
ittf  punt  it  appeared  to  me  very  improbable  that  the  Lord  Chancellor,  in  refusing 

itay  the  process  upon  a  bill,  the  contents  of  which  were  not  regularly  known  to 
B,  oould  naTC  meant  to  decide  that  tbe  Defendant  was,  with  reference  to  the 
ntcmta  <A  the  bill,  liable  to  the  jurisdiction  of  the  Court.  XJpon  this  part  of  the 
ift  I  have,  however,  thought  it  right  to  communicate  with  the  Lord  Ghancellor,  who 
I  informed  me,  ^lat  in  declining  to  interfere  with  the  process,  he  did  nothing 
aUieoald  in  uy  way  ixrerent  the  Defendant  from  making  any  defence  which  was 
■I  to  him  in  the  usual  course  of  proceeding;  and  gave  no  opinion  upon  the 
Mtkn  of  juriadiotion  in  the  particular  case. 

It  i^  therelcwe,  incumbent  upon  me  to  consider  the  defence  made  to  this  bill  by 
I  iffeseDt  demurrer. 

In  support  of  the  demurrer  for  want  of  jurisdiction,  the  following  are  amongst  the 
■oipi^  ]Ht)positions  advanced  on  behalf  of  the  Defendant : — 

first,  he  IS  admitted  by  the  bill  to  be  King  of  Hanover,  a  sovereign  jnince,  reced- 
ed as  such  by  the  Crown  of  England.  As  a  soveveign  prince,  his  person  is 
riolable,  and  he  is  not  liable  to  be  sued  in  any  Court. 

Second,  the  inviolability  of  a  sovereign  prince  is  not  confined  to  his  own  dominion^ 
t  attends  him  everywhere.  (JuriaeonsuUi  meUoris  notce  negant  Frineiimt  exhu  di^oitem 
m  mere  priea^tfn  «ue,  Zouch,  63.)  Though  a  king  be  in  a  foreign  kingdom,  yet 
it  jodsed  in  law  a  king,   (palvm's  cow,  7  Coke,  16  b.) 

!  pt]  lliird,  bis  invioulaht^  ii  not  affected  by  his  being  tempwarily  residoit  in  a 
iMgn  kingdom  of  which  be  is  a  sul^ect.  The  Defendant  is  not  the  less  a  sovereign 
MS,  and  not  the  less  exempt  from  being  sued  in  any  Court  here,  because  he  is  a 

tct  of  the  Queen  and  a  peer  of  the  realm, 
oorth,  even  if  the  Defendant  should  be  held  liable  to  be  sued  for  some  things  in 
•  oouDtry,  he  ought  not  to  be  held  liable  to  be  sued  in  respect  of  the  particular 
||eet-niatter  of  this  suit,  which  is  alleged  to  be  matter  of  State,  and  not  matter  of 
iMMio  jurisdiction. 

fifth  and  last,  even  if  the  Defendant  should  be  held  to  be  liable  to  be  sued 
N,  ud  if  the  subject-matter  of  the  suit  should  be  held  to  be  matter  of  forensic 
Miction,  yet  that  it  is  not  matter  subject  to  the  jurisdiction  of  tiiis  Court,  but 
■utter  which  must  be  deemed  to  be  subject  to  the  jurisdiction  ot  some  Court 
i^tecial  and  peculiar  jurisdictaon,  such  as  in  this  country  are  matters  arising  in 
my,  bankruptcy,  and  various  other  matters,  which,  although  proper  subjects  of 
jkiiic  jurisdiction,  can  only  be  adjudicated  upon  in  Courts  specially  appointed  for 
ipnrpose. 

Oa  the  other  hand,  the  following  are  amongst  the  principal  propositions  advanced 
mport  of  the  bill  on  behalf  of  the  Plaintiff: — 

iJirst,  this  onght  to  be  considered  as  an  ordinary  suit  between  subject  and  subject. 
bPlsintiff  and  the  Defendant  are  lineal  descendants  of  the  Princess  Sophia,  Electress 
B  Bueheas  Dowager  of  Hanover,  and  as  such  (4  Ann.  c.  4)  are,  to  all  intents  and 
nnses,  to  be  deemed  [36]  natural-bom  subjects  of  this  realm.  The  Plaintiff  is 
Nciled  here.  The  Defendant  was  bom  herCj  is  an  English  peer,  and  has  taken  the 
Ifcof  aUegianoe.   (1  G.  1,  st.  2,  c.  13.) 

Saemid,  no  Endish  subject  can  withdraw  from  his  allegiance  and  subjection  to  the 
■of  the  land.  (Foster,  Gr.  L.  60, 184,  1  BL  Com.  870,  Moore,  798.)  His  becoming 
■nreign  jnince  of  another  country  can  make  no  difference  in  this  respect :  he 
■kins  an  English  subject,  and  is  bound  to  obey  the  laws  of  England. 
rThird,  the  bw  of  England  affords  no  authonty  for  the  proposition,  that  sovereign 
mea  resident  here  may  not  be  sued  in  the  Courts  here ;  and  there  are  dida  to  the 
Itruy ;  as  in  Cahin's  ease  (7  Coke,  1&)  it  is  said,  that  "  if  a  king  of  a  foreign  nation 
ks  into  England  by  the  leave  of  the  King  of  this  realm,  as  it  ought  to  m,  in  this 
Ib  he  shall  sne  and  be  sued  in  the  name  of  king ; "  and  it  is  reported,  in  the  case  of 
I  Is  Torre  v.  Berndtea  (1  Hov.  Supp.  149),  that  Sir  John  Leach  stated  it  to  be  his 
isaea  that  fordgn  sovereigns  could  both  sne  and  be  sued  in  tiiis  country.  In 

Rn.— 24 
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flupport  of  this  proposition,  referenoe  was  made  to  prooeedingB(l}  in  vhieh 
Buiol,  King  of  Scotland,  was  sommoned  to  answer  cfaar^  made  asunit  IobJ 
the  Court  of  Edward  I.,  King  of  England ;  and  to  proceediugfl  in  whicn  Edwatdj 
King  of  England,  was  summoned  to  answer  oharges  made  agniiBt  bin  in  j 
Goart  of  Philip  Le  Bel,  King  of  France,  at  Paris.   But  these  eases  hare  iiotbia| 
do  with  the  question :  they  were  respectively  adopted  in  virtue  of,  and  tor tiui 
pose  of  enforoiog  tkt  feudal  snpericoit^  which  Edward  L  [8Q  damned  to  hm  ( 
the  kingdom  of  Scotland,  and  the  superiority  which  the  King  of  Fhmoe  had  vm 
jvovinee  of  Guienne. 

Fourth,  liabili^  to  suit  does  not  necessarily  involve  liability  to  ooerdoo. 
Defendant,  as  an  English  peer,  is,  by  privilege,  protected  from  persoiial  ooercioa; 
even  if  a  sovereign  prince  without  such  peculiar  privilege  were  a  Defendant  htu, 
Court  has  power  so  to  modify  its  process,  as  at  the  same  time  to  do  jostioe  U 
Plaintiff  and  have  due  regard  to  the  person  and  dignity  of  the  Defendant. 

Fifth,  the  law  of  nations,  the  general  law  and  the  common  interest  of  all  mu 
is,  that  justice  should  be  done  all  over  the  world.  The  ri^ht  oi  a  saitw  here  is  i 
be  impeded  hy  the  assertion  of  ao  anreoogniaed  privilege  in  any  perscm  agsinski 
he  has  a  Iwal  demand. 

Sixth,  uie  Queen  of  England  is  liable  to  be  sued  in  a  pmjpwc  formr— a  fon 
applicable  to  a  fwrign  sovereign ;  but  if  a  foreign  sovweign  were  not  HaUe  to  W 
Iwro,  he  would  be  ]^aoed  in  a  bettw  situation  than  our  own  sovereign,  wUe^ 
aaid,  would  be  absurd. 

These  propositions  are  all  of  them  more  or  leas  important  to  be  cmisidered  a 
present  occasion,  and  I  have  thought  it  oonvenient  to  enumerate  them,  although  I 
not  have  occasion  to  observe  upon  them  all,  in  stating  the  grounds  of  the  of 
which  I  have  formed  upon  this  demurrer. 

The  genwal  profKMition  of  the  Defendant  is,  that  by  reason  of  bis  dianeta 
sovereign  prince,  he  is  [37]  exempt  from  tiie  jurisdiction  of  any  tribonal  or  Cm 
this  country. 

His  limited  or  modified  pro^ition,  adapted  to  the  specialties  of  the  presesl 
is,  that  he  is  exempt  from  the  jurisdiction  of  any  ^bunal  in  this  ooontiy  in  m 
of  acts  done  in  a  foreign  countrv,  under  f<H^gn  authority,  and  in  no  way  eoM 
with  his  own  character  of  English  peer  and  English  subject 

It  has  been  fully  established  (2)  that  a  foreign  sovereign  may  sue  in  thisei 
both  at  law  and  in  equity ;  and  further,  that  if  he  sues  in  a  Court  of  Equity,  h 
mits  himself  to  the  jurisdiction  of  the  Court.  A  cross-bill  may  be  filed  agsina 
and  he  must  put  in  his  answer  thereto,  not  by  any  ofSoer,  agent^  or  snbil 
but  personally,  upon  his  own  oath.  The  King  of  ^^am  v.  ffidUU  (1  CL  &  Fii 
and  7  Bli.  359). 

Lord  Redesdale  (2  Bli.  N.  S.  60)  considered,  that  to  refuse  a  foreini  aovaroH 
right  of  suing  in  our  Courts  might  be  a  just  cause  of  war ;  and  the  liamlity  of  a  h 
sovereign  to  oe  sued  in  a  case  where  he  himself  was  suing  here,  was  ecmsdered 
founded  upon  the  principle  that  by  suing  here  he  had  submitted  himself  to  tbs 
diction  of  the  Court  in  which  he  sued.  The  decisioo  is  in  aooradanoe  with  tfa 
of  the  civil  bw.  The  JUamvetUio  is  a  species  of  d^enoe,  and  Qui  nm  {JSS} 
tUimuf  loco  judicium  paii,  tA  ij^  ibi  agaty  eogiiur  esse^ien  adioita  et  ad  mmdMjwk^ 
(1  Digest,  1.  22,  Corpus  Juris  Givitis,  131.) 

In  the  case  of  Glyn  v.  Scares  (1  Y.  &  Col.  (Ezch.)  644),  it  was  supposed  i 
person  who  was  not  a  party  to  an  action,  but  whose  agent  was,  <hi  his  behi 
Plaintiff,  might  be  made  a  Defendant  to  a  bill  in  equity,  for  discovery  in  aid  S 
defence  to  the  action,  and  on  that  supposition  it  was  held  that  the  Que»  <rf  Po 


(1)  Kylev,  PL  ParL  154,  et  seq^S  Brady,  18,  et  sej.,  3  Tyrrell,  62,  <t  Mgi.  3 
226,  231,  232,  1  Tytler,  c.  2. 

(2)  The  King  of  Spain  v.  Machado,  4  Euss.  560  ;  Bullet  v.  The  King  of  Spam, 
N.  S.  31 ;  1  Dow.  &  CI.  169.  And  see  Jtoi  d'Emaigfu  v.  Pomtet,  Bolles  Ail 
Court  de  Admiraltie,  E.  3;  1  Rolle's  Repi  133;  Bulstrode,  322;  Hobart,  ISt 
Moore,  850 ;  Barvkof  v.  Smdl,  3  Yes.  432,  and  Dolder  v.  Lord  SvniUgfuUt  II  Tsi 
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vu  mperly  made  a  Defendant  to  the  bill.  Her  demurrer,  howevw,  was  allowed 
B  the  Honae  of  Lords  (7  CL  &  Fin.  466),  where  it  was  held  that  such  a  biU 
d^mamyooiM  only  be  aiutained  against  parties  to  the  aetaon.  If  she  had  been 
Huntiff  in  die  aotion,  I  presume  that  she  would  have  been  held  to  be  a  proper 
Drfeodant  to  the  bill 

I  The  case  mentioned  by  Selden  in  his  Table  Talk  (Law,  3),  was  probably  of  the  same 
iert:  there  were  many  suits  pending  between  the  King  of  Spain  and  English  mer- 
jisoti ;  a  merch&nt  haid  recovered  costs  against  him  in  a  suit,  and  could  not  get  them, 
nd  process  of  outlawry  was  tahea  out  against  him  for  not  appearing ;  but  the  circum- 
are  not  stated  with  such  particularity  as  to  make  it  practicable  to  draw  any 
QsioQ  from  them. 

The  cases  which  we  have  upon  this  point  go  no  further  than  this ;  that  where  a 
nsD  sovereign  files  a  bill,  or  proeecut«  an  action  in  this  country,  he  may  be  made 
^DnefldaDt  to  a  cross-bill  or  bul  of  discovery  in  the  nature  of  a  defence  to  the  pro- 
MiDg  which  the  foreit^  sovereign  has  himself  adopted.  There  is  no  case  to  shew 
mt,  beouise  he  may  be  Tliuntiff  in  the  Courts  of  [38^  this  country  for  one  matter,  he 
9^  therefore  be  made  a  Defendant  in  tiie  Courts  ol  this  country  for  anoUier  and  quite 
t&stjnet  matter ;  and  the  question  to  be  now  determined  is  independent  of  the  fact 
hted  at  the  Bar,  that  the  Kin^  of  Hanover  is  or  was  himself  Plaintiff  in  a  suit  for 
p  SDtirsly  distinct  matter  in  this  Court. 

(  There  have  been  cases,  in  which  this  Court  being  called  upon  to  distribute  a  fund 
which  some  foreign  sovereign  or  State  may  have  had  an  interest,  it  has  been 
lught  expedient  and  proper,  in  order  to  a  due  distribution  of  the  fund,  to  make 
ih  sovereign  or  State  a  party.    The  effect  has  been,  to  make  the  suit  perfect  as  to 
Itiea,  but  as  to  the  sovereign  or  State  made  a  Defendant  in  oases  of  that  kind,  the 
Bt  has  not  been,  to  compel,  or  attempt  to  compel,  such  sovereign  or  State  to  come 
>ind  submit  to  judgment  in  the  ordinary  course,  but  to  give  the  sovereini  an 
portonity  to  come  in  to  claim  his  right»  or  establish  his  interest  in  the  sulneet- 
Mcr  of  the  suit.   Coming  in  to  make  his  claim,  he  would,  by  doing  so,  submit 
kielf  to  the  jurisdiction  cn  the  Court  in  that  matter ;  refusing  to  come  in,  he  might 
kps  be  precluded  from  establishing  any  claim  to  the  same  interest  in  another  fonn. 
where  a  Defendant  in  this  country  is  called  upon  to  account  for  some  matter  in 
^eet  of  which  he  has  acted  as  agent  for  a  foreign  sovereign,  the  suit  would  not  be 
rieet  as  to  parties,  unless  the  foreign  sovereign  were  formally  a  Defendant  and  by 
■ang  him  a  party,  an  opporiiuuity  is  afforded  him  of  defending  himself,  instead  of 
priDg  the  deirawe  to  his  iwent,  and  he  may  come  in  if  he  pleases ;  in  such  a  case, 
pa  refnsee  to  oome  in,  he  may  perhaps  oe  held  bound  by       decision  against 
p«gent. 

[  [40]  There  may  be  other  cases  in  which  sovereign  princes,  for  the  sake  of  having 
■im  or  right  determined,  may  have  been  afforded  an  opportunity  of  appearing  and 
f  have  Tuontarily  appeared  as  Defendants  before  the  laibunsls  of  this  country, 
It  tave  ia  t^e  case  of  a  eross-lnll  or  Inll  of  discovery  in  aid  of  a  defence,  and  in  the 
I  of  a  sovereign  prince  voluntarily  coming  in  to  nuke  or  resist  a  claim,  it  does  not 
ear  how  be  can  be  effectually  cited,  or  what  control  the  Court  can  have  over 
I  or  his  rights ;  and  no  case  has  been  produced  in  which  it  has  been  determined 
It  a  foreign  sovereign,  not  himself  a  Plaintiff  or  Claimant  and  insisting  upon  his 
qged  right  to  be  exempt  from  the  jurisdiction  of  the  ordinary  Courts,  has  been  held 
ted  to  submit  to  it. 

Oa  the  other  hand,  no  case  has  been  produced  in  which,  upon  the  question 
inrly  raised,  it  has  been  held  that  a  sovereign  prince,  resident  within  the 
unions  of  another  prince,  is  exempt  Ifrom  the  jurisdiction  of  the  country  in  which 
M.  In  the  case  of  Glyn  v.  Soares  (1  Y.  &  Col.  (Excb.),  698)  the  question  was  not 
poted  at  the  Bar,  but  Lord  Abinger  took  it  into  consideratioi^  and  distinctly 
Plnased  his  opinion  that^  as  a  general  proposition,  a  sovereign  prince  coidd  not  be 
*B  amoisble  to  any  Court  of  Judicature  in  this  country ;  and  upon  this  occasion, 
Drfeodant  insists  upon  it  as  a  general  rule,  that  in  times  of  peace  at  least,  a 
ireign  prince  is,  by  the  law  of  nations,  inviolable :  that  obvious  iuconveniences 
the  greyest  danger  of  war  would  arise,  from  any  attempt  to  compel  obedience  to 
]«oeesB  or  order  of  any  Court,  by  any  proceeding  against  either  l^e  person  or  the 
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property  of  a  sovereign  priDoe ;  and  indeed  that  any  such  attempt  would  be  d< 
a  [41]  hostile  aggression,  not  only  against  the  sovereign  prince  himself,  bu 
against  the  State  and  people  of  whiui  he  is  tha  soverei^ :  tiiat  it  is  the 
of  the  law  (to  be  ereiywhere  taken  nolace  of),  thalb  muk  nsks  ought  to  be  sv 
and  that  this  view  of  the  subject  ot^ht  of  itself  to  induce  tiie  Court  to  allow  i 
demnirer. 

If  a  foreign  sovereign  could  be  made  personally  amenable  to  t^e  ConrU 
country  in  which  he  happened  to  reside,  he  must  be  subject  to  the  ordinary  p 
of  the  Courts,  and  if  not  protected  by  any  privilege  legally  established  bj  tlie 
England,  he  would,  in  this  country,  be  subject  to  the  execution  of  writs  of  attae 
and  ne  exeat  regno,  and  other  processes  upon  which  he  might  be  arrested,  wad. 
this  the  counsel  of  the  Defendant  cited  the  opinion  of  Vattel,  who  considered  it  i 
a  ridiculous  notion,  and  an  absurdity  to  think  that  a  sovereign  who  enters  a 
country,  even  without  permission,  might  be  urested  there.   (Vattd,  it.  7,  a. 
p.  486.) 

It  waa  attempted  to  meet  die  force  of  this  argument,  by  alleging  that  this 
had  authority  to  modify  the  means  of  executing  its  process,  and  compelling  ol 
to  its  orders,  so  as  to  suit  the  rank  or  dimity  of  particular  Defendanta ;  \n 
allegation  was  not  supported  by  any  authonty,  or  by  reference  to  any  known 
practice  of  the  Court.    In  the  case  of  the  King  of  Spain  it  was  stated  (7  B] 
that  bis  right,  "in  respect  of  privilege,  was  not  greater  than  t^at  of  any  a 
subjects : "  and  the  Lord  Chancellor  said,  "  The  King  of  Spain  sues  here  by  hii 
of  soverei^,  and  so  he  must  be  sued,  if  at  all ;  but  beyond  the  mere  name  fA 
sovereign  it  has  no  effect.    He  brings  with  him  no  privileges  which  exempt  himi 
the  common  fare  of  other  suitors."   I  am  of  opinion  that  the  <»ily  ezemptionai 
the  ordinary  effects  of  the  process  of  this  Courts  are  [vivileges  whiidi  ha.Ye  a 
nised  legal  origin,  and  that  no  others  can  be  allowed. 

To  shew  that  a  sovereign  prince  carries  his  pFarogadve  witii  him 
dominions  of  other  princes,  reference  was  made  to  tiie  case  of  Ingelnun  de  N« 
stated  in  Fleea.  (Lib.  2,  ch.  3,  s.  9,  p.  68,  and  cited  in  CaUm's  aue^  7  Coke,  15  h 
in  Moore  798.)  This  man  was  an  attendant  upon  Edward  I.,  King  of  EIngland, ' 
in  France ;  he  committed  a  theft  there,  and  was  apprehended  for  it  by  the  F 
but  the  King  of  England  required  to  have  him  redelivered,  being  his  subject, 
his  train,  and  after  discussion  in  the  Parliunent  of  Paris,  he  was  sent  to  the  ~ 
England,  to  do  his  own  justice  upon  him ;  whereupon  he  was  tried  before  the 
and  marshal  of  the  King  of  England's  house,  and  executed  in  Franoe.  At 
recent  period,  Monaldeschi,  an  attendant  upon  Christina,  the  abdicated 
Sweden,  was,  by  her  orders,  put  to  death  within  her  residence  in  France 
Relation  de  hi  Mort  du  Marq.  de  Monaldeschi,  &c.,  Arch.  Cur.  2*  Serie,  vnii ' 
&iot  in  itself  atrocious,  but  which  was  not  serioaalv  resented  by  France ;  and  it  i 
to  have  been  afterwards  defended  by  great  authority.  (Leibnitz.)  Bynl 
speaks  of  it  thus : — "  Quod  factum  Galli,  quamvis  indignabundi,  impune  trans 
ex  impotentia  muHebri,  dicet  alter,  idter  vero  ex  jure  gentium,  ut  optumnm 
mnmque  est."   (Bynkershoeok,  Op.  ii  161.) 

But  I  own  that  with  reference  to  the  present  case,  I  do  not  attach  much 
ance  to  instances  of  this  sort  [43]  The  doctrine  or  fiction  which  has  been 
by  some  writers  on  the  Law  of  Nations,  under  the  name  of  extea  tetrit. 
(Martens,  46,  1  Wheatley,  273),  if  it  were  carried  out  to  its  legitimate  oonseqi 
would,  as  it  appears  to  me,  render  it  highly  dangerous  for  the  sovereign  i 
country  to  admit  within  his  dominions  any  foreign  sovereign,  or  even  any 
sador  of  a  foreign  sovereign.  It  is  admitted,  that  the  extent  to  which  the  d 
shonld  be  oarriw  out^  must  be  subject  to  gmA  moditoiticHu,  wd  I  do  Dot 
that  it  affords  any  assistance  in  the  practical  consideration  of  the  qaestiQii, 
are  Ihe  exemptions  or  privileges  wnich  ou^ht,  by  the  law  <rf  naticmB, 
allowed  to  a  foreign  sovereign  temporarily  resident  within  tiie  dominions  trf 
prince. 

Another  argument  for  the  Defendant  was,  that  a  sovereign  coming  from  Ii 
dominions  into  thislcountry,  attending  the  Court  of  the  Queen,  and  sittiiig  in 
ment,  must  be  deemed  to  have  com*  witii  the  oonsent  ^  the  Qoeen,  and  to  han : 
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Mided  to  a  safe  eonduct,(l)  which  would  have  oontaiaed  a  prohibition  to  sue  him  in 
Court  (Km.  Btw.  26) ;  that,  therefore,  the  Defendant  ought  to  be  deemed  to  hare 
ud  resided  here  on  the  bdth  of  such  right,  which  he  is  not  the  less  entitled  to, 
86  the  letters  of  safe  conduct  were  not  actually  applied  for  and  issued.  This 
imeat  assumes,  that  letters  of  safe  conduct,  such  as  mi^bt  and  lawfully  ought  to 
imied  at  this  time,  and  on  the  occasioa  of  such  a  visit  as  that  made  to  this 
itiy  by  the  King  of  Hanover,  would  have  contained  a  prohibition  to  prosecute 
suit  as  this. 

M]  But  tiie  argument  for  the  Defendant,  which  appears  to  me  to  be  the  most 
rtant,  was  founded  upon  analogy  to  the  immunities  of  ambassadors,  recognised 
declared  to  be  in  accordance  with  the  law  of  England,  by  the  statute 
B.&  12. 

pthat  statute,  it  was  declared,  "that  all  writs  aud  processes  sued  forth  and 
seated,  whereby  the  person  of  any  ambassador  of  any  forei^  prince  authorised 
leeeived  as  such  by  Her  Majesty,  may  be  arrested  or  imprisoned,  or  his  goods 
piued,  seized,  or  attached,  shall  be  deemed  to  be  utterly  null  and  void ; '  and 
a  penal  clause  affecting  any  person  who  may  sue  out  any  such  writ  or  process, 
I  ifl  a  proviso,  that  no  merchant  or  trader  within  the  description  of  Uie  statute 
baukrupta,  who  puts  himself  into  the  service  of  any  ambassador,  shall  have  or 
aoy  benefit  by  the  Act. 

is  argued,  that  the  law  of  nations  and  the  law  of  the  land  having  granted  such 
nnities  to  such  ambassadors,  the  mere  envoys  and  agents.of  sovereign  princes, 
have  refused  at  least  equal  immunities  to  the  soverei^s  themselves,  on  whose 
t^A  the  immunities  to  ambassadors  were  given.  If  it  be  right,  as  it  is  uni- 
tUy  admitted  to  be,  tikat  ambassadors  shoidd  have  such  immunities  it  must 
Hm  be  right  tiiat  prinees  should  have  them ;  and  tiius  it  is  argued,  tiiat  because 
■ndon  are  held  to  be  inviolable  in  the  countries  where  they  reside,  princes 
it  also  to  be  so. 

it,  on  the  part  of  the  Plaintiff,  this  is  denied,  and  it  is  said,  that  we  must  look 
reason  of  the  law.  An  ambassador,  who  comes  into  a  foreign  State  on  the 
B  of  his  sovereign,  which  cannot  be  transacted  [46]  without  entire  freedom 
iodependeoce  on  his  part,  must  be  allowed  privileges  which  are  in  no  way 
red  for  the  protection  or  accommodation  oi  a  prince  who  comes  on  a  visit  of 
ore  or  oompument ;  and,  moreover,  that  the  immunity  of  an  ambassador  does 
itend  to  every  suit  of  every  kind.  There  are  exceptions  depending  on  the 
■r  liahilities  or  obligations  of  the  person,  or  on  the  nature  of  wm  transaction ; 
t  cannot  be  inferred,  that  because  an  ambassador  is  in  some  or  many  cases 

Efnm  suit,  that  therefore  a  sovereign  prince  is  exempt  from  suit  in  all  cases, 
qnestiiini  upon  the  demurrer  is  to  be  determined  by  that  which  may  be 
it  to  be  the  law  of  nations  applicable  to  the  case :  there  is  no  English  law 
hie  to  the  present  subject,  unless  it  can  be  derived  from  the  law  of  nations, 
when  ascertained,  is  to  be  deemed  part  of  the  common  law  of  England, 
he  law  of  nations  includes  all  regulations  which  have  been  adopted  by  the 
100  consent  of  nations,  in  cases  where  such  common  consent  is  evidenced  by 
or  custom. 

inses  where  no  usa^  or  custom  can  be  found,  we  are  compelled,  amidst  doubts 
li&ulties  of  every  kind,  to  decide  in  particular  cases,  according  to  such  light  as 
le  afforded  to  as  by  natural  reason,  or  the  dictates  of  that  which  is  thought  to 
•  poIiev<rf  the  law. 

1^  defidente,  recurritur  ad  eonsaetodinem,  et  defidento  oonsuetudine,  recux^ 
sd  ntionon  naturalem,"  and  in  the  case  now  in  question,  it  does  not  appear 
there  have  been  cases,  or  that  events  have  ocearrea  [46]  from  which  any  usage 
rtom  ci  nations  can  be  collected. 

ynkmhoeck,  in  his  Treatise  de  Foro  Legatorum  (cap.  3  (Op.  iL  150) ),  discusses 
question  which  is  now  under  consideration.    He  supposes  a  sovereign  prince 

1)  As  BO  king,  &c,  can  eome  into  this  realm  without  a  licence  or  safe  conduct, 
ft  fn  Rex,  which  representoth  a  king's  person,  can  do  it.  Co.  Inst 
B9l 
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to  pass  into  the  dominions  of  another  prince,  for  any  cause  whatever  of  buiiMMer 

pleasure.    It  is  not,  he  says,  to  be  supposed,  that  the  prince  went  there  witli  the 
intent  to  put  off  his  own  sovereignty,  and  become  the  subject  of  anot^w ;  yet,  vhstii 
to  be  done,  if  he  commits  violence,  or  contracts  debts  in  the  country  when  he  ii 
this,  he  says,  will  depend  on  the  law  of  nations,  adopted  from  reason  and  mni 
consent,  and  established  by  usage.    If  we  consult  reason,  much  is  to  be  said  on  ta 
side.    If  a  prince,  in  the  dominions  of  another,  becomes  a  robber,  homidda, 
conspirator,  is  he  to  escape  with  impunity  1  If  he  extorts  money  or  beoomes  i 
is  he  to  be  permitted  to  carry  home  his  plunder  1   It  is,  he  aays,  difficult  to 
that ;  and  yet»  on  the  other  hand,  is  that  which  reason  and  the  ocHisent  <rf  all  i  _ 
has  grantra  to  ambassadors  because  they  represent  a  Jftrince  and  obey  his  oiden^ 
be  reused  to  the  prince  himself,  perhaps  transacting  his  own  o&irsl  la  the  m 
of  the  prince  less  than  that  of  his  ambassador  ?  Shall  we  oompel  the  pritno  hi 
to  answer  when  his  envoy  is  free  ?  The  learned  writer,  after  in  vain  aearchi^ 
precedents,  proceeds  thus : — "  Nihil  in  hoc  argumento  proficies,  rebus  simithW 
gentibus  judicatis,  atque  ita  sola  superest  ratio  quam  consulamua.    £t  hac  cons ' 
ego  non  ausim  plus  juris  tribuere  in  principem  non  subditum,  quam  in  l^^nm 
aubditum.  .  .  ,  Quare  ut  extremum  est  in  legato,  ut  jubeatur  imperio  excedo^ 
et  in  prinoipe  atatuerem,  ai  jus  hospitii  [47]  violet  ...  In  causl  aria  alimi  " 
dixerim,  nam  arresto  detinere  principem  ut  ss  alienum  expun^t,  qoamris 
stricti  juris  ratio  pennitteret,  non  permitteret  tamen  anal<^pa  ejus  juris  qood 
legatis  ubique  gentium  reoeptum  est.    Si  neges,  abi  de  jure  gentium  agitor, 
amdogift  disputari  posse,  ego  ne^verim  banc  qntestionem  ex  jure  gentium  ex| 
posse,  cum  exempla  deficiant,  quibus  consensus  gentium  probetuTt  nec  qmcqnam 
Bupersit  quam  ut  ad  legatorum  exemplum  ipsos  reges  et  principes  et  quidem  b 
ah  arresto  dioamus  immunes,  et  in  oo  a  cteteris  privatis  differe." 

In  a  case  where  there  is  no  precedent — no  positive  law — no  evidence  of 
common  consent  of  nations — no  usage  which  can  be  relied  on — where  re 
important  and  plausible  are  arrayed  in  opposition  to  each  other — and  where  no 
and  decided  preponderance  ia  to  be  found,  it  seems  reasonable  to  endeavour  to  hi 
for  our  guidance  such  light,  however  feeble  and  uncertain,  as  may  be  afforded 
analogous  cases,  from  whence  have  been  derived  rules  adopted  wiUi  great,  dioagh 
perfect  uniformity,  by  all  nations. 

It  is  true,  that  a  decision  derived  from  principles  supported  by  analogoaa 
alone,  cannot  be  entirely  satis&etoiy ;  and  yet  it  may  be  the  best,  the  most 
which  the  nature  of  the  case  admits  of. 

It  will  be  more  aatisfaotoiy  in  proportion  to  the  clearness  ci  the  analogy 
the  cases  under  consideration. 

It  must  be  admitted,  that  all  the  reasons  assigned  for  the  immunity  of  am 
are  not  applicable  to  the  case  of  sovereign  princes ;  and  it  has  been  truly  oi 
that  an  ambassador,  if  exempt  from  the  coercive  power  [48]  of  the  Law  in 
country  where  he  ia,  may,  nevertheless,  be  compellecl  to  submit  to  jastjoe  by 
prince  in  his  own  country  {II.  Ward.  516,  596,  598) ;  but  that  if  you  exonerate 
prince  himself,  justice  fails  altogether :  but  in  ultimate  effect,  the  oases  come 
nearly  to  the  same  result  The  prince,  not  being  subject  to  a  forei^  power, 
refuse  to  compel  his  ambassador  to  do  justice,  or  may  refuse  to  do  tJie  justicedi 
by  a  foreign  tribunal,  when  requested  by  a  foreign  power :  and  the  refusal,  in 
case,  becomes  a  ground  of  imputation  against  the  prince  who  refuses,  aod  may 
rise  to  those  irritations  which  are  so  apt  to  prove  incentives  to  war.  Investigate 
subject  as  we  may,  considerations  of  this  sort  press  upon  us.  Whilst  a  pnnS 
respect  for  humanity  and  justice  resides  in  the  breasts  of  princes,  and  whm  tbM 
consent  as  to  the  means  of  ascertaining  and  promoting  the  ends  of  justice  in 
cases,  it  ia  well ;  but  in  the  laat  result  of  any  inquiry  on  the  subject,  we  find,  that 
the  absence  of  moral  sanctions  and  of  treaty,  war  and  reprisal  {ue.,  war  again  in 
particular  form)  are  the  sanctions  of  that  which  is  called  the  law  of  nations^ 

If  we  hold  sovereign  princes  to  be  amenable  to  the  Courts  of  this  counby,  tht 
orders  and  decrees  which  may  be  made  cannot  be  executed  by  the  ordinary  iiMsaa;'^ 
Where  is  the  power  which  can  enforce  obedience  f  If  accidental  circumstances  sbodi; 
give  the  power,  and  if,  for  the  supposed  purposes  of  justice,  an  attempt  were  made  ta 
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unpel  the  obedience  of  a  sovereign  prince  to  any  process,  order,  or  judgment,  he  and 
be  nakioD  of  which  he  is  the  head,  and  probably  all  other  princes  and  the  nations  of 
diieh  they  are  the  heads,  would  see,  in  the  attempt,  nothing  but  hostile  aggression 
ipon  the  inviolability  which  all  claim  as  the  requisite  of  their  [^j  sovereign  and 
■tuxial  independence.  On  the  other  hand,  if  the  jurisdiction  of  the  Courts  against 
overeign  pnnces  be  excluded,  we  are,  on  the  institution  of  a  olaim^  Very  nearly, 
kough  not  quite,  in  the  state  to  whioh  we  are  brought  by  the  process,  order,  or 
adgment  on  the  former  supposition.  The  State  may  have  to  se^  redress  for  the 
^jiwed  Bubject^  and  justice  is  to  be  requested  from  a  prince  or  chief  against  whom 
■a  have  no  ordinaiy  means  of  enforoiug  it.  It  may  be  refused ;  acquiescence  in  the 
ifaial  ia  the  abandonment  of  justice,  and  pressure  after  refusal  implies  an  impnta- 
ka,  and  gives  rise  to  discussions  and  irritations  which  may  again  prove  incentives  to 
nr.  Justice  can  be  peaceably  and  eflfeotually  administered  there  only  where  there  is 
WOgmsed  authority  and  adequate  power.  What  is  to  be  done  in  cases  where  there 
I  no  power  to  enforce  it  1 

It  must  be  admitted,  that  the  subject  is  replete  with  difficulties.  These  difficulties 
ad  the  importance  of  maintaining  the  legal  inviolability  of  sovereign  princes,  can 
luoely  be  shewn  more  strongly,  than  by  inverting  to  the  opinions  which  have  been 
tpwod  by  eminent  jurists,  that  ofifoneoi  0(Humitted  by  aovereign  princes  in  foreign 
tates  ought  rathor  to  be  treated  as  cauAes  of  war,  than  as  viol^ona  of  the  law  of 
be  coonby  where  they  are  oommitted,  aaid  ought  rather  to  be  cheeked  by  vengeance, 
fd  mi^g  war  on  the  offender,  tfaui  by  any  attempt  to  obtun  jostioe  through 
nrfol  means. 

I  Zoueh  (Solutio  qusstionis,  &c,,  cap.  iv.  p.  66)  says,  "  Ad  id  quod  asseritur,  maI6 
m  principibus  actum  iri,  si  in  eorum  territoriis  aliis  principibus  in  eonim  pemitiem 
■jurandi  licentia  sit  permittenda,  respondetur  quod  talis  licentia  neutiquiun  est 
jvnittenda.  Sed  eoe  bello prosequi  juri  gentium  oon-[60]-sentaneum  est;  et  si  cum  in 
initorio  principis  in  quern  oonjurarunt  deprefaensi  aunt,  preesenit  vindietd  vH  melius 
Uabitur;  juri  gentium  oonvenit  di^dare  et  pro  hostibus  declarare  unde  non 
l^ectato  jufUoio  coivis  eot  itttttjkere  impune  lioeat  And  Bynkershoeck  (Op.  ii.  151) 
"  Quul  ai  enim,  more  latronis,  in  vitam,  in  bona,  in  pudioitiam  cnjusque  irruat, 
itt  seeoa  atque  hostis,  capt&  grassetur  in  urbe.  Potent  utique  detineri  forte  et 
lokidi  qnamvisjwr  imr^tm  maUm  quam  constituto  judioia" 

1  When  great  and  eminent  lawyers,  men  of  experience  and  reflection,  so  express 
psnselves  as  to  shew  their  opinion,  that  less  mischief  would  ensue  from  the  unre- 
bained  and  irregulaV  vengeance  of  individuals  and  of  the  multitude,  than  from 
Hempte  to  bring  sovereign  princes  to  judgment  in  the  ordinary  Courts  of  a  foreign 
Mmtry  where  they  have  offended,  however  much  we  may  lament  that  such  should 
the  condition  of  the  world,  we  may  be  sure  of  the  sense  which  they  enters 
of  the  difficulty  of  making,  and  of  the  danger  of  attempting  to  make, 
ign  princes  amenable  to  the  Courts  of  Justice  of  Ae  country  in  which  they 
n  to  be. 

After  giving  to  the  subject  the  best  consideration  in  my  i>ower,  it  appearing  to 
IS  that  ul  the  reasons  upon  which  the  immunities  of  ambassadors  are  founded  do 
M  a{^ly  to  the  case  oS  sovereigns,  but  that  there  are  reasons  for  the  immunities  of 
ivnogn  jffinces,  at  least  as  strong,  if  not  much  strongei^  than  any  which  have  been 
^noed  nir  the  Immunities  oi  ambassadors ;  that  suits  against  soverei^  prinees  of 
iai  countries  must,  in  all  ordinary  oases  in  whioh  orders  or  declarations  of  right 
r  be  made,  end  in  requests  for  justice,  which  [61]  mi^ht  be  made  without  any 
ft  at  all;  that  even  the  failure  of  justice  in  some  particular  oases,  would  be  less 
"iodicial  than  attempts  to  obtain  it  by  violating  immunities  thought  necessary  to 
independence  of  princes  and  nations,  I  think  that,  on  the  whole,  it  ought  to  be 
'  'ered  as  a  general  rule,  in  accordance  with  the  law  of  nations,  that  a  sovereign 
resident  in  the  d<nninions  ol  another,  is  exempt  from  the  jurisdiotion  of  ue 
there. 

I  It  is  true,  as  was  argued  for  the  Plaintiff,  that  the  common  interest  of  mankind 
Retires  that  justice  should  everywhere  be  done,  and  that,  for  the  attainment  of  justice, 
Hmsons  should  be  amenable  to  the  Courts  of  Justice  in  the  country  where  they  axe. 
hsk  ii  the  general  rule ;  but  in  cases  where  either  par^  has  no  superior  by  whom 
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obedience  can  be  oompelled,  where  the  exeimtion  of  joatioe  is  not  provided  for  1 
treaty,  and  cannot  be  mf  oroed  hy  the  authority  of  the  Judge ;  and  wWe  an  attea 
to  euoroe  it  by  theauthtnity  of  tiie  Statemy  pwbaUf  beoome  a  oaoie  <rf«ar;  r 
same  common  uitereat^  which  is  tiie  foundation  of  the  rule,  requiraa  that  aome  earn 
tioa  should  be  made  to  it,  and  diat  ezcepticm  is  the  genenu  role  with  respedi 
•overeign  princes. 

The  question  then  arises,  whether  the  ocejrtion  in  favour  of  aover^gn  jnm 
and  the  exemption  from  suit  thereby  allowed,  is  to  be  entire  and  onivena],  or  aolj| 
to  any  and  what  limitations. 

The  Act  of  Parliament  relating  to  ambassadors  professes  to  be,  and  has  freqi 
been  adjudged  to  be,  declaratory  (1  Bam.  &  C.  562),  and  in  confinnatioD  of 
common  law ;  [02]  and,  as  Lord  Tenterdea  said,  "  it  must  be  oonstrued  aeo(ndii 
die  common  law,  of  which  the  law  of  nations  must  be  deraaed  a  part." 

The  statute  does  not,  in  words,  apply  to  the  case  in  which  the  ambsMador 
be  a  subject  of  the  Grown  of  England ;  but  there  is  an  exception  to  the  ezemptia 
the  case  of  bankrupts  in  the  service  of  ambassadors ;  and  cases  have  frequently 
in  which  an  ambassador  has  himself  been  a  subject  of  Uke  sovereign,  to  whcnn  he 
accredited ;  and,  notwithstanding  some  differences  of  opinion  on  uie  subject,  it  i 
to  be  considered,  that  such  an  ambassador  would  not  eojoy  a  perfect  immunity 
legal  process,  but  would  have  an  immunity  extending  only  to  such  things  at 
connected  with  his  office  and  ministry,  and  not  to  transactions  and  matters  w 
distinct  and  independent  of  his  office  and  its  duties.  Bynkershoeck  (Op.  iL  162) 
expresses  his  opinion : — "  Legatum  scilicet  manere  subditum,  ubi  ante  legationem 
atque  adeo  si  contraxit,  aut  deliquit  subesse  imperio  cujus  antea  suberatw  His  ai 
oonsequens  est  nostros  subditos  quamvis  alterius  principis  le^tionan  a 
subditos  nostros  esse  non  desinere,  neque  forum  quo  semper  usi  snnt  jure 
fugere."  And  Vattd  (book  4,  ch.  8,  sea  112)  says,  "It  may  happen  that  tJie  i 
d  a  foreign  power  is  the  subject  of  the  State  in  which  he  is  em^oyed,  and  in 
he  is  unquestionably  under  the  jurisdic^on  of  the  countx^  in  everything  whidi 
not  directly  relate  to  his  ministry."  And,  after  some  discussion  upon  the  qw 
how  we  are  to  determine  in  what  cases  the  two  characters  oi  subject  and  bx 
minister  are  united  in  the  same  person,  Vattel  adds,  "  Whatever  inconveniences 
attend  the  subjection  of  a  minister  to  the  sovereign  with  wh(mi  he  £63]  may 
the  foreign  prince  chooses  to  acquiesce  in  auoh  a  state  of  dungs,  and  is  oonta 
have  a  minister  on  that  footing,  it  is  his  own  concern." 

And  presuming  from  this  view  of  what  is  considered  to  be  tlie  law  oi  nation^ 
with  respect  to  the  immunity  of  an  ambassador  who  is  a  subject  in  the  oountry 
residmce,  it  must  be  distinguished  what  acts  of  his  were  connected  with,  or  reqi 
for,  the  discharge  of  the  cmties  of  his  ministry,  and  what  were  not ;  and  that 
r^ud  to  acts  connected  with  his  mimstry,  die  Courts  (oonsiderinf;  his  ehand 
ambassador)  would  hold  him  to  be  enmpt  from  suit ;  but  that^  rnith  regard ' 
not  connected  with  hie  ministry,  the  Courts  (considering  his  character  <tf 
would  hold  him  liable  to  suit  The  inquiry  is  whether,  m  like  manner,  a  i 
prince,  resident  in  the  dominions  of  another  prince,  whose  subject  he  is,  mar 
justly  and  reasonably  be  held  free  from  suit  in  all  matters  connected  win 
sovereignty,  and  his  rights,  duties,  and  acts  as  sovereign,  and  yet  be  held 
suit  in  respect  to  all  matters  unconnected  with  his  sovereignty,  and  ariaiiig  who 
the  country  to  the  sovereign  of  which  he  is  a  subject 

The  first  and  most  general  rule  is,  that  all  persons  should  be  amenable  to  O 
of  Justice,  and  should  be  liaUe  to  be  sued.  A  consideration  of  the  policy  of  dn 
creates  an  exception  in  the  case  of  sovereign  princes.  May  not  a  fordier  oonsidea 
of  the  policy  of  the  law  create  a  modification  or  limitation  of  the  tacaeipliaa 
case  of  sovereign  princes  who  are  sut^eotst 

There  are  in  Europe  other  soverei^  princes  who,  if  not  now,  have  been  sol 
of  the  country  of  their  origin  or  adoption.  Upon  such  a  question  aa  thia,  [6^  1 
not  disregard  dioee  casei^  but  they  may  have  dieir  spetnalde^  of  vhidi  I 
aware. 

I  cannot  venture  to  say,  that  a  subject  acquiring  the  character  of  a  sotm 
prince  in  another  country,  and  being  rec(^nised  as  a  sovereign  prince  by  the  aoTeA 
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I  the  country  of  his  origiD,  may  not,  by  the  act  of  recognitioD,  in  ordinary  circum- 
Mocei  and  bj^  Uvs  of  some  countries,  be  altM^ther  released  from  the  allq^oe 
nd  Imd  sabjeotion  which  he  prerioosly  owed ;  nit  the  caae  dow  befive  me  must 
tfeaam  its  own  diwimstaiieee ;  and  I  am  (tf  opinion,  that  it  is  not  oontrary  to  any 
nndple  and  not  anieaaonaUe  to  consider,  that  in  the  oontemplatioD  of  tlw  Courts 
I  this  eountiy,  Uie  inviolability  whioh  belimgi  to  Hia  Majesty  the  King  ai  Hanover 
i  a  sovereign  prince,  ovxht  to  be,  and  is  modified  by  his  character  ana  dntiea  as  a 
ihjeot  of  t£e  QQeen  of  England. 

Previously  to  hie  becoming  Kin^  of  Hanover,  he  always  lived  in  allegiance  to  the 
inwn  of  Ei^land,  and  in  subjection  to  the  laws  of  Eagland.  IBs  accession  to  the 
iroDc  was  cootempormneous  with  the  accession  of  the  Queen  to  the  throne  of  this 
i^oaa ;  and  since  he  became  King  of  Hanover,  he  has  been  so  far  from  reoouncing 
:  mm  shewing  any  desire  to  renounce,  his  allegitmce  to  the  Crown  or  bis  subjection 
>  the  lam  of  England — he  has  been  so  far  from  admitting  it  to  be  questionable, 
hether  his  sovereignty,  and  the  recognition  of  it  by  the  Queen,  has  absolved  his 
Hegiance  or  his  snbjeetira  to  die  laws  of  England,  that  he  has  renewed  his  oath  of 
l^^ianc^  and  taken  his  seat  in  the  Bn^^ish  Legislature,  and  has  (daimed  and 
wcised  the  political  rights  ai  an  En^^h  subject  and  an  £n|^iiA  peer. 

nS]  If  he  came  here  as  King  of  Hanover  only,  tiie  same  invit^bility  and 
TTuegee  which  are  deemed  to  belone  to  all  sovereign  princes  would  have  been  his, 
id,  save  in  peculiar  oases,  such  as  I  have  before  referred  to,  he  would  have  been 
nmpt  from  all  suits  and  legal  process.  But  coming  here,  not. as  King  of  Hanover 
ity,  bat  as  a  subject,  as  a  peer  of  the  realm,  and  as  a  member  of  Her  Majesty's 
rivy  Coanoil,  can  it  be  reasonably  said,  that  he  is  exempt  from  all  jurisdiction,  or, 
I  outer  words,  from  all  responsibility  for  his  otmduct  in  any  of  those  characters  1 

The  law  of  England  admits  the  l^;al  inviolability  of  the  sovereign,  requiring,  at 
M  same  time,  tbe  legal  responsibility  of  those  who  advise  the  sovereign.  Can  Uie 
{T  of  England,  in  any  individual  case,  admit  the  Strang  an<Hnaly  of  an  inviolable 
inser  of  an  invioUble  soverei^,  of  a  legal  sabjeotion  witiiont  any  legal  superiority  I 
n  any  peer  at  Privy  Councillor,  whatever  station  he  may  occupy  elsewhere,  be 
nutted  to  give  advice,  for  which  any  other  peer,  or  any  other  member  of  the 
rivy  Council,  might  be  justly  impeached,  and  yet  hold  himself  exempt  from  the 
Dudiction  of  the  highest  taribunal  in  the  realm?  May  he  enter  into  a  contract 
hidi  uiy  other  subject  would  be  compelled  to  perform,  and  yet  refuse  to  answer 
ly  claim  whatever,  either  for  specific  performance  or  for  damages  1 

Great  inconveniences  may  arise  from  the  exercise  of  any  jurisdiction  in  such  a 
us.  They  arise,  perhaps  inevitably,  from  the  two  characters  which  Hia  Majesty 
Is  King  of  Hanover  unites  in  his  own  person,  and  from  the  claim  which  he 
ihmtariiy- makes  to  enjcrf  or  exercise,  concurrently,  in  this  countiy,  his  rights  as  a 
Mrereign  prince,  and  also  his  rights  as  an  En^sh  suoject,  peer,  and  Priv^  Councillor, 
ta  is  a  sovereign  {Hince,  £66]  and,  as  such,  iimolal^  in  nis  own  dominions,  and,  I 
pBBume,  also  in  the  dominions  of  every  otiier  prince  to  whom  he  is  not  a  subject. 
iHDDaioing  in  his  own  d<muni(n:i%  or  in  the  dominions  of  any  other  prince  to  whom 
•  is  not  a  subject,  he  would,  as  I  presume,  be  exempt  from  all  forensic  jurisdiction. 
Ittt  he  comes  to  this  country  where  he  is  a  subject,  and  claims  and  exercises  his 
|riits  as  such.  As  a  subject,  he  owes  duties  correlative  to  which,  not  individuals 
uy,  but  the  country  at  large  may  have  legal  rights,  which  are  to  be  respected,  and 
ring  legal  rights  against  a  subject  in  respect  of  his  acts  and  duties  as  a  subject, 
I  seems  that  they  ought,  if  necessary  u>d  practicable,  to  be  vindicated  and  enforced 
f  the  law.  Those  legal  rights  would  be  nugatory,  if  his  inviolability  as  a  sovereign 
tince  would  admit  of  no  exception  or  modification.  But  anv  contradiction  or 
teonsistenoy  may  be  obviated  by  distinguishing,  as  in  the  analogous  case  of  the 
■hasaador,  the  acts  which  ought  to  be  attributed  to  one  character  or  the  other ;  and, 
( appean  to  me,  that,  when  necessary,  it  must  be  the  office  and  duty  of  ike  Courts 
tmake  the  distinction. 

If  the  distinction  can  be  justly  made,  why  should  it  not,  and  why  should  not  the 
oriadiction  be  exercised,  so  far  as  the  circumstances  of  the  case  will  idlow  ? 

Admitting  it  to  be  the  general  role,  that  sovereign  princes  are  not  liable  to  be 
ned,  and  that  all  sovereign  princes  may  consider  themselves  interested  to  maintain 
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the  inviolability  which  each  one  claims,  and  that  any  aggression  upon  it  aiAt,  n 
ordinary  ciroumstaDces,  be  ,a  cause  of  war ;  yet,  observing  what  is  stated  to  be  tin 
law  of  nations  in  the  case  of  ambassadors,  conceiving  that  a  rule  aj^cable  oely  t» 
the  case  of  sovereigns  who  are  subjects,  aud  think  fit  aotavely  to  exercise  ^mr  rig^, 
aa  subjects,  oanoot  have  uiy  extensive  applicaUon,  [67]  and  ia  not  likely  to  csdMl 
any  general  interest,  or  any  alann,  and  having  regara  to  that  i^ioh  is  almdat^ 
rei^uired  to  maintain  the  relation  of  sovereign  and  subject  in  any  countfy,  I  am  « 
opinion  that  no  comjplaint  can  justly  or  will  probably  arise,  from  any  l^al  proeec^ 
ing,  the  object  of  which  is  to  oompel,  as  far  as  practically  may  be,  a  soveFeign  priiiif 
residing  in  the  territory  of  another  prtnoe  whose  subject  he  is,  to  perform  «ie  dnliii 
of  a  suoject,  in  relation  to  his  own  acts  done  in  the  character  of  subject  only. 

And  admitting  thaty  in  ordinary  cases,  it  may  happen,  that  the  executkm  cf  i 
decree  cannot  be  enforced  against  a  sovereign  prince  though  a  subject  of  this  reals,] 
do  Qot  think  that,  for  that  reason,  a  Plaintiff  should  be  deprived  of  all  meua  * 
establishing  his  right  in  a  due  course  of  procedure ;  I  do  not  think  that  I  ot^l 
presume  t^t  a  sovereign  prince,  who  deems  it  to  be  consistoit  with  his  dignitv  m 
interest  to  come  here  and  practically  exercise  the  rights  of  an  English  sabject)  wul  M 
also  deem  it  consistent  viui  his  dignity  and  interest  to  jrield  willing  obeaienoe  to  4 
law  of  England  when  duly  dedared. 

And  for  diese  reasons  I  am  of  o^nion,  that  His  BSajesty  the  King  ci  'Bxaanti 
and  ought  to  be  exempt  from  all  liability  of  being  sued  in  the  Courts  of  this  eoBotq 
for  any  acts  done  by  him  as  King  of  Hanover,  or  in  his  character  of  sovweign  priM 
but  that,  being  a  subject  of  the  Queen,  he  is  and  ought  to  be  liable  to  be  sued  in  A 
Courts  of  this  country,  in  respect  of  any  acts  and  transactions  done  by  him,  or  i 
which  he  may  have  been  enga^d  as  such  subject.  I 

And  in  respect  of  any  act  done  out  of  this  realm,  or  any  act  as  to  which  it  maytg 
doubtiul,  whether  it  ought  to  be  attributed  to  the  character  of  sovereign  or  to  dwM| 
character  of  subject,  it  appears  to  me,  that  it  ou^t  to  be  presumed  to  be  attriboMl 
rather  to  the  character  of  sovereign  than  to  the  character  of  subject. 

And  it  further  appears  to  me,  thaX  in  a  suit  in  this  Court  against  a 
prince,  who  is  also  a  subjeot,  the  bill  ought,  upon  tiie  &oe  <rf  it,  to  shew  tint  oi 
subject-matter  of  it  oonstittttee  a  case  in  wsit^  a  sovereign  prince  ia  liable  to  be  nrf 
as  a  subject. 

I  cannot,  therefore,  consider  the  present  suit  as  an  ordinary  suit  between  sabjot 
and  subject;  it  is  a  suit  against  a  Defendant  who  is  primd/ade  entitled  to  speorf 
immunities,  and  it  ought  to  appear  on  the  bill,  that  the  case  made  by  it  is  a  esse  to 
which  the  special  immunities  ought  not  to  be  extended. 

What  is  shewn  is,  that  the  Defendant  ia  an  English  subject,  and  may  thor^ore  Ml 
be  exempt  from  suit  in  some  cades.  Is  it  shewn  that  this  la  one  at  the  eases  in  vUA 
the  Defendant  is  liable  to  be  sued  It 

The  object  of  the  suit  is  to  obtain  an  account  of  property  belcHigiiig  to  Ita 
Flaintifl^  alleged  to  have  been  possessed  by  the  Defendant,  under  odour  of  » 
instrument  creating  a  apeoies  <rf  guardianship  unknown  to  tlie  law  of  England.  U  k 
not  {vetended  that  any  one  act  was  done,  or  tiiat  any  one  receipt  in  resfMct  of  wliitk 
the  account  is  asked,  was  made  in  this  country.  Every  act  aUeged  as  a  gromid 
complaint  was  done  abroad,  in  Brunswick,  in  Hanover,  or  elsewhere  in  fonigi 
countries.  No  act  alleged  as  a  ground  of  compkunt,  was  done  by  the  DefenAiii 
before  he  became  King  of  Hanover,  and  from  the  nature  of  the  transactatm,  and  tii 
recitals  in  this  instrument,  there  are  strong  grounds  to  presume,  that  it  wasnilyly 
reason  of  his  being  King  [6^  of  Hanover,  that  the  Defendant  was  aroointed  goaraiM 
of  the  Plaintiff's  fortune  and  property.  It  is  not  pretended  that  uie  instrumait  bi: 
been  impeached,  or  attempted  to  be  impeached,  in  the  country  where  alone  it  bu  in 
locality  and  operation,  although  it  is  allied  to  be  illegal  there,  and  no  reason  is  gim 
why  the  Plaintiff  has  not  availed  himself  of  that  illegality  to  obtun  relief  from  it 

It  is  alleged  to  be  null  and  void  here ;  and  upon  this  1  may  olwure^  that  alUun^ 
with  regard  to  English  instruments,  intended  to  operate  acocHrding  to  Engitsb  k*, 
the  Court,  knowing  the  nature  of  the  instrument,  the  relation  between  the  puties  H 
it,  and  the  law  applicable  to  the  case,  may  be  able,  even  on  demnirer  in  a  simple  euc^ 
to  adjudicate  thereon  upon  a  mere  alliegation  that  the  instounent  is  mill  and  to4 
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yet  that  with  r^ard  to  a  foreign  instrument^  intending  to  operate  according  to  a  law 
not  known  in  England,  and  which,  as  foreign  taw  ia  to  be  proved  as  a  fact  in  the 
cause,  an  allegation  that  the  instrument  is  void  is  too  vague.  But  paasing  that  over, 
ftod  orasideriog  the  other  matters  which  I  have  mentioned,  and  observing,  notwith- 
itending  the  tdlegation  at  the  Bar  that  t^e  instrument  comphuned  of  is  wholly 
hidqieDdent  of  a;ny  poUUoal  or  State  transaction,  it  is  in  the  bill  stated  as  ^e  sequel 
to  a  poHtioal  rsvuution,  which  resulted  in  the  deposition  of  a  sovereign  j^inoe  and 
the  ammiitnient  of  a  soocessor,  made  under  the  anthority  of  a  decree  of  th9  Gennamc 
Diet  by  the  kte  King  of  Hanover  and  the  reigning  Duke  of  Brunswick ;  considering 
klso  ttuit  the  instrament,  stated  as  the  sequel  of  toese  political  proceedings  (which  I 
nnst  consider  to  be  either  wholly  inunaterial,  or  as  introduced  into  the  Dill  for  the 

Krpoee  of  shewing  the  character  of  the  transaction  in  <;[uestion),  is  stated  to  have 
en  executed  by  the  late  [60]  King  of  Hanover  and  the  reigning  Duke  of  Brunswick ; 
ind  considering  further,  tbe  objects  for  which  the  instrument  is  purported  to  have 
been  executed,  connecting  those  objects  with  the  political  transactions  stated  in  the 
IhU,  and  the  transactions  alleged  to  have  taken  place  at  Osterode  in  1830,  I  should,  if 
it  were  neoeasarr  for  me  to  decide  the  question,  be  disposed  to  think  that  the 
bsbvment  complained  of  is  connected  with  political  and  State  transactionB,  and  ia 
itself,  what  in  common  parluM»  is  sud  to  be  a  State  document^  and  svidence  of  an 
Mtof  States 

But^  upon  this  occasion,  it  is  not  necessary  for  me  to  give  any  opinion  upon  the 
question  whether  the  act  complained  of  is  or  is  not  an  act  of  State,  or  upon  the 
question,  which  seems  to  have  been  raised  in  France,  whether  the  Courte  of  a  foreign 
country  ought  to  take  notice  of  such  an  instrument^  for  the  purpose  of  enabling  the 
guardian,  under  its  authority,  to  possess  the  property  and  effects  of  the  Plaintiff  in 
nch  foreign  country ;  it  is  not  even  necessary  for  me  to  decide  the  question  whether, 

agunst  a  subject  only,  this  Court  could  have  any  jurisdiction  to  give  relief  in 
lespect  of  acts  done  abroad,  under  such  a  foreign  instrument  as  this. 

The  question  which  I  have  had  to  consider  is,  whether,  under  the  circumstances  of 
this  cas^  and  as  against  a  sovereign  prince  who  is  a  subject  of  the  Queen,  this  Gomt 
has  the  jurisdiction  which  is  attributed  to  it  by  thia  bilL 

And  1  am  <A  ornnion,  thi^  the  alleged  acts  and  transactions  of  the  Defendant^ 
imder  colour  or  under  the  authority  of  the  instrument  in  question,  are  not  acts  and 
teosactaons,  in  respect  of  which  the  Defendant  is  ^61]  liable  to  be  sued  in  this  Court, 
or  ia  respect  of  which  this  Court  has  any  jurisdiction  over  him. 

T«ct  this  demurrer,  therefore,  be  allowed. 


[81]  Brasstock  v.  Whatley.  ■  July  7,  1843. 

3iotice  of  exceptions  was  not  given  until  a  day  too  late  and  was  intituled  wrongly. 
The  Court  relieved  the  party  from  the  effects  of  the  irr^ularity  on  payment  of 
eostSL 

On  die  7th  of  June  the  Plaintiff  took  e»eptions  to  the  D^endant's  answer  for 
insufficiency. 

Notice  of  the  exceptions  was  not  served  till  the  8th  of  June,  and  such  notice  was 
intituled  in  a  cause  of  Smaii  v.  Sradstock  instead  of  in  Sradstock  v.  WhtUUy. 

On  the  1 7th  of  June  an  order  was  obtained  referring  the  exceptions  to  the  Master  ; 
:«nd  on  the  20th  the  mistake  in  the  title  of  the  notice  was  discovered. 

By  the  24th  Order  of  October  1842  (Ord.  Can.  216)  it  is  ordered,  "That  when 
«ny  exceptions  for  scandal,  impertinence,  or  insufficiency  shall  be  taken,  the  solicitor 
•of  the  party  taking  the  same,  or  the  party^  himself,  if  he  acts  in  person,  shall  leave 
«ieh  exceptions  at  the  Becord  and  Writ  Clerks'  Office  to  be  filed ;  and  shall,  on  the 
mme  day,  give  notice  of  the  filing  thereof  to  the  solicitor  for  the  adverse  party, 
4V  to  the  adverse  party  himself  if  he  acts  in  person." 

Mr.  Pemberton  L^h,  for  the  Plaintiff,  now  moved  that  the  Plaintiff  mi^ht  be  at 
liberty  to  give  to  the  I^fendant  a  notice  of  having  filed  exceptions  to  his  answer 
in  this  cause  on  the  7th  day  of  June  last^  and  if  the  Defendant  should  no^  within 
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ei^t  daji  after  service  of  such  notice,  submit  to  answer  such  exceptions,  then  that 
the  IMamtiff  might  be  at  liberty  to  obtain  the  usual  order  for  a  reference  to  tin 
Master  of  this  Court  in  rotation  to  look  into  naintifTs  bill,  the  answer  of  th 
said  Defendant  and  the  exceptions  taken  thereto,  and  see  if  tiie  said  auwu- 1 
sufficient  in  the  points  excepted  to  or  not. 

Mr.  G.  Turner  and  Mr.  Borrett^  for  the  Def«idant»  contended  that  the  Plaami 
was  not  entitled  to  be  reliered  from  the  effect  of  his  non-oomplianoe  with  tiie  Oena 
Order,  especially  as  the  notice  had  been  wroogly  intituled.   They  cited  Pearte  r.  On 
(4  Beavan,  227),  Sahmm  r.  StatmoH  (4  Beavan,  343). 

The  Master  of  the  Rolls  [Lord  LangdaJe]  said  there  appeared  to  hare  besa 
mere  slip,  from  which  he  might  relieve  the  Plaintiff  on  payment  d  wtata,  bat  that  C 
difficulty  was  as  to  the  form  of  the  order  to  be  made. 

[68]  HoBSON  V.  Shkbwood.  July  13, 1843. 

The  foar-day  order  to  enforce  the  production  of  documents  in  the  Master's  office 

a  party  to  the  cause,  does  not  require  persmal  serviec 
The  11th  Order  of  August  1841,  as  amended  by  the  6th  Order  of  April  1843,  d 

not  apply  to  a  case  m  default  by  a  party  in  prodaoing  deeds  in  die  Maates^s  €^ 

pursuant  to  t^e  decree,  in  whioi  case  the  serjeant-at-arms  goes  npon  a  disdNl 

enoe  of  die  f  our^lay  order. 

By  the  decree,  as  ultimately  drawn  up,  the  Defendants  were  ordered  to  prodi 
before  the  Master  all  books,  papers,  and  writings  in  their  custody  or  power. 

On  the  Slst  of  May  1842  the  Master  ordered  the  Defendants  to  produce  deedi 
their  possession  within  fourteen  days,  and,  defoult  having  been  made,  he,  on  the  1 
of  June,  certified  such  default. 

Upon  this  certificate,  the  Court,  on  the  2}st  of  June  1842,  made  the  foor^ 
order,  by  which  the  Defendants  were  ordered  to  produce  the  deeds,  within  foord 
after  personal  notice  on  their  clerk  in  Court,  and,  in  default^  it  was  ordered,  I 
the  serjeant«t«rms  should  bring  them  to  the  Bar  of  the  Court  to  uiawer  A 
contempt. 

The  Defendants,  persisting  in  not  producing  the  deeds,  were  afterwards 
under  this  order,  and  brought  to  the  Bar  and  turned  over  to  the  Queen's  Prisra. 

Mr.  Pemberton  Leigh  and  Mr.  Addis  now  moved  that  the  Defendants  vadA 
discharged,  on  the  ground  of  irregularity  in  the  proceedings.    They  contended  ' 
that  the  four-day  order,  being  the  foundation  for  process  of  contempt,  ou^ht  to 
been  personally  served  on  the  Defendants.    J)9  MmnttiUe  v.  De  ManmenUe  (12 
203),  liider  [64]  v.  Kidder  (12  Yes.  2021,  in  which  it  was  said  "The  practice  in 
Court  that,  m  order  to  fix  a  person  with  contempt,  the  service  must  be  perMHi^ 
a  strong  aoakwy  to  the  praetiee  in  Courts  of  Common  Law  upon  attachmoit. 
service  must  be  personiu,  unless  upon  some  very  special  application  it  is  dispai 
with  ;  which  may  be  under  circumstances  certainty.   The  reason  of  requiring  penM 
service  is,  non  amslat  that  there  is  a  contempt ;  that  the  party  knows  that  he  1 
neglected  to  do  anything  he  was  called  upon  to  perform." 

Secondly,  that  the  mode  of  process  ought  to  have  been  by  attachment,  in  I 
first  instance,  and  not  by  ser^eant^t-arms ;  for,  b^  the  llth  Order  of  Augiut  18 
(Ord.  Can.  166,  note  (a.) ),  it  was  ordered,  "That  if  any  party  who  is  by  an  order 
decree  ordered  to  pay  money  or  do  any  other  act  in  a  limited  time,  sludl,  aftw  4 
service  of  such  onjer,  refuse  or  neglect  to  obey  the  same,  according  to  the  exigea 
thereof,  the  party  duly  prosecuting  such  order  shall,  at  the  expiratiim  oi  the  in 
limited  for  the  performance  thereof,  be  entitled  to  an  order  for  a  serjeant-ataM 
and  such  other  process  as  he  hath  hitherto  been  entilJed  to  upon  a  re  torn  nm 
inventua,  by  the  Commissioners  named  in  a  commission  of  rebellioa,  issued  fcr  ■ 
performance  of  a  decree  or  order."  On  the  llth  of  April  1843  tiiia  order  « 
amended  (Ord.  Can.  198),  and  an  aUaehmetU  was  substituted  for  the  sefjeant-ataia 
That  the  llth  Amended  Order  was  therefore  applicable  to  this  case  where  the  foi 
day  order  issued  in  Jane  1842.  < 
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Thirdly,  Uiey  oontended,  that  th^  Defendants  had  repudiated  the  Mrvioes  of  their 
llkitCH',  who  had  become  [66]  lunatic  previous  to  the  order  in  question  being  made, 
id  that  the  Plaintiff  had  nodoe  of  it,  and  that  therefore  the  Six  Clerk  em{Joyed  by 
1  bad  00  authority  to  act  afterwards  for  the  Defendants, 
Ur.  Eindersley  and  Mr.  Parker,  contr^  were  not  called  on  by 
Ths  Master  op  the  Rolu  [Lord  Langdide]  who  said :  The  only  question  is 
itber  there  has  been  any  irregularity  in  the  prooee4ings }  if  there  Imb,  then  not- 
hrtanding  the  obsdn^  disobedience  of  the  D^andMitB  in  oomplying  with  the 
ler  of  the  Court,  thc^  are  entitled  to  their  dieeharge. 

The  Court  hu  ordorad  ivoduction  of  these  drnds,  and  the  Mastor  has  certified 
me  diat  he  has  regularly  sumnuHied  the  Defendaote  to  produce  tiiem,  and  that 
ly  have  made  defamt.  It  is  said  that  the  order  was  irregular,  beoause  personal 
rnc6  was  not  directed;  but  the  order  is  perfectly  eoneistent  with  the  general 
Mtiee  of  the  Court  So  far  back  as  the  year  1746  tste  terms  of  the  order  to  compel 
t  fvoduction  of  documents  under  a  decree  were  (Seton's  Decrees,  420)  "that  the 
niduiti  shall  produce  before  the  Master  all  books  of  account,  papen,  and  writings 
their  custody  or  power,  in  four  days  after  notice  thereof  to  their  clerk  in  Court, 
in  de&iult  thereof  that  the  serjeant-atrarms  attending  the  Court  should  go  against 
Defendants,  and  bring  them  to  the  Bar  of  the  Court  to  answer  their  o<mtempt ; " 
I  beUeve  that  these  are  precisely  the  terms  of  the  order  which  has  ever  since 
i  made. 

The  Geoeral  Order  of  August  1841  does  not  vpflv  to  this  case;  it  apfdiea  to 
tn  whoe  the  order  is  made  [66]  by  the  Court,  and  not  to  proceeding^  in  the 
Iter's  office  by  warrant  and  suDsequent  inDcess,  under  a  decree. 
The  last  point  is,  that  the  person  on  whom  the  order  was  served  is  not  to  be 
Mined  the  clerk  in  Court  of  these  Defendants ;  there  is,  however,  an  ordinary 
iMeding  for  changing  tke  clerk  in  Court  by  order ;  no  such  proceeding  has  been 
'  in  this  insta&e^  and  therefore  the  derk  in  Court  has  not  been  regularly 


It  is  then  said  that  the  Defendants  had  no  knowledge  of  these  proceedings ;  but 
I  the  affidavits  it  is  perfectly  clear  that  t^ey  had  notice  of  the  order  made,  and 
of  them  has  throughout  exmressed  her  determination  not  to  produce  these  deeds. 
I  Th^  does  not  appear  to  be  any  irregularity,  and  I  must  therefore  refuse  this 
^iicstion  with  costs. 

[66]  PXRBY  V.  Tbuifitt.  Dee.  B,  9,  1842. 

The  Leaiher  Clotk  Company  v.  The  Ameriean  Leather  Cloth  CompoMf,  1866,  11  H. 
.  C.  523 ;  11  E.  R.  1435  (with  note) ;  Morgan  v.  M'Adam,  1866, 36  L.  J.  Ch.  229 ; 
M  T.  Fatter^  1872,  L.  K.  7  Ch.  625;  Singer  ManufadvHng  Company  y.  Wilson^ 
S1%  2  Ch.  D.  461 ;  J<^nston  v.  Orr-Ewing,  1882,  7  App.  Cas.  229;  Reddanoay  v. 
nAom  [1896],  A.  C.  209.  Ae  to  Govtt  v.  Jltphglu,  6  Beav.  69,  n.  See  /n  » 
Wierham's  Trade  Mark,  1879-80,  11  Ch.  D.  253;  14  Ch.  D.  587.] 

R  ground  on  which  the  Court  protects  trade  marks  is,  that  it  will  not  permit  a 
sitT  to  sell  his  own  goods  as  the  goods  of  another ;  a  party  will  not»  therefore, 
e  ulowed  to  use  names,  marks,  letters,  or  other  intUeUe  by  which  he  may  pass  off 
as  own  ^oods  to  purchases  as  the  manufacture  of  anotJier  person. 
I  Plaintiff  coming  for  an  injunction  in  such  a  case  appears  to  have  been  guilty  of 
MnepreseutationB  to  the  public  the  Court  will  not  interfere  in  the  first  iost&nce. 


This- 
pets: 


A'was  a  motion  for  a  special  injunction  to  restrun  the  Defendant  from  selling 
ly  composition  for  the  hair,  under  the  name  of  "  Medicated  Mexican  Kdm, 
nder  similar  designations. 

H  appeared  that,  in  1636,  a  Mr.  Leathart  invented  a  grease  or  mixture  for  the 
f,  the  secret  and  recipe  for  making  which  he  sold  to  the  Plaintiff,  a  hairdresser  and 
tbuDer  residing  in  Burlington  Arcade. 

[87]  The  Plamlaff  gave  to  the  composition  in  question,  the  name  of  "Medicated 
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Mdxioan  Bbilfb,"  and  sold  it  as  "  Perry's  Medicated  Meznoan  Balm."  It  Itaviog 
aoquired  an  extensive  sale  and  repute,  the  Defendant  Truefitt  (a  rival  hairdresaer; 
and  perfumer  living  in  the  same  place),  had  lately  commenced  selling  a  greasy 
position,  somewhat  similar  to  that  of  the  Plaintiff,  in  bottles,  and  with  labels  cl< 
resembling  those  used  by  him.  He  designated  and  sold  it  as  "Trnefitt's 
Mexican  Balm." 

The  Plaintiff  thereujion  filed  this  bill,  alleging  the  muue  or  designation 
Medicated  Mexican  Balm  had  become  of  great  value  to  him  u  a  tarade  mark :  that  j 
adoption  by  the  Defendant  was  apt  to  deceive  persons  denrons  d  parcbaBiog  i 
Piaintiffs  oinnpoBitioa,  and  vas  Very  injarioiu  to  binL  The  Inll  prayad  an  aoeonnt 
the  P^fito  madia  by  the  Defendant,  and  for  an  in janctioD. 

Though  Mr.  Leathut  was  the  inventor,  vet  -the  Plainti^  according  to  his  « 
statement,  used  a  printed  shew  card,  in  which  he  represented  the  article  in  qa 
in  the  following  terms ; — "By  special  appointment — Meoicatkd  Mkxican  Balm, 
restoring,  nourishing,  strengthening,  and  beautifying  the  hair,  Perry,  13  and 
Burlington  Arcade,  London.  It  is  a  highly  concentrated  extract  from  v^bd 
bals&mic  productions,  of  that  interesting  but  little  known  country,  Mexico,  h 
possesses  mild  astringent  ]HX)pertie8,  which 'give  tone  to  weak  and  impoverished  hi 
and  impart  a  glossy  appearance  to  the  naturally  dull  and  hanh.  Where  Uiere  ii 
tendency  to  fall  off,  the  Mexican  Balm  exerts  its  astringent  qualities^  and  gnuhul 
but  infallibly,  braces  the  pores  of  the  cuticle,  and  arrests  the  deterioration  <rf  d 
most  beautiful  ornament  <n  the  [681  human  frame,  a  fine  head  of  luir.  J%tt  (uMn 
compoti^oR  i>  made  from  an  oriSinal  reaipe  of  <Ae  lee/m»d  J.  F.  Fm  .BfaffMRtaflh,  i 
reemUy  presented  to  me  preprietor  by  a  very  near  rekUitm  of  thai  tUulrietu  phvMegiMt.' 

The  application  was  supported  and  resisted  by  f^davits,  in  one  of  wnieh,  filed 
the  part  of  the  Plaintiff,  it  was  stated,  that  the  Defendant's  mixture  being  submitl 
to  chemical  analysis,  was  found  to  be  "composed  of  lard  and  olive  oil,  perfumed* 
essential  oils but  that  that  (A  the  Plaintiff  "did  not  contain  lard  or  uy  od 
animel  fat." 

It  appeared  also  from  an  affidavit,  that  the  Plaintiff  had  in  many  instances  adopt 
the  fanciful  names  invented  for  similar  articles  by  the  Defendant  and  other  pend 
he  merely  prefixing  his  own  name  thereto,  as  in  the  present  case. 

Mr.  Pemberton  and  Mr.  Trotter,  in  support  of  the  moti<ni.  The  Plaintiff  I 
acquired  the  sole  right  of  using  the  name  invented  by  him,  and  ot  which  he  has ' 
the  uninterrupted  enjoyment  lor  aiz  years.  It  has  become  a  trade  mark  which 
Defenduit  has  no  right  to  assume,  and  which  this  Court  will  protect.  In  IfilKi^ 
r.  Foz  (3  M.  &  Cr.  338),  it  was  held  that  the  Court  "  will  grant  a  perpetual  inja 
tion  against  the  use,  by  one  tradesman,  of  the  trade  marks  of  anotlier,  althou^ 
marks  have  been  so  used  in  ignorance  of  their  being  any  person's  property,  and  ma 
the  belief  that  they  were  merely  technical  terms." 

So  in  the  "  JFateh  case"  (1  Chitt/s  General  Prac.  721),  "the  ViceCh 
granted  an  injunction  to  restrain  the  Defendant  from  nS91  sending  to  Constani 
eertain  watches  with  the  word  '  Pesendede,'  in  Turkish  characters  (mc 
*  warranted '),  in  imitation  of  t^e  watches  of  tlie  Haintiff,  by  which  they  had 
very  many  years  been  distinguished,  and  by  which  he  bad  obtained  great  credit ' 
the  Turkish  trade."<l) 


(1)  Gout  V.  Aleploglu.    V.-C.    April  15,  1833. 

Injunction  to  restrain  a  party  from  making  and  sending  to  Turkey  watches  btva 
the  Plaintiff's  name  or  the  word  "  warranted "  engraved  theram  in  T^idcii 
characters  in  imitation  of  the  Plaintiffs  watches.  i 

This  case  seems  to  have  been  as  follows : — ^The  Plaintiff  Gk>ut  had  been  aoeustoM 
to  manufacture  watches  for  the  Turkish  market,  in  which  country  they  had  wqaut 

freat  repute,  and  were  known  by  the  marks  engraved  thereon,  as  after  stated.  13| 
laintiff  had  been  accustomed  to  engrave  upon  the  inside  of  his  watches,  tod  i 
Turkish  oharaotera,  his  name,  and  the  word  "  Pessendede,"  which  signifies  "vorraaM 
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We  adnut  that  wKan  a  party  makes  a  new  invention^  uid  does  not  obtain 
fti  protectatm  of  a  patent  any  other  person  who  ean  diaeorer  the  process  of  the 
ventira,  may  both  make  and  sell  the  article ;  Imt  what  is  complained  <rf  here  is, 
•t  the  Defendant  not  having  discovered  the  ingredients  of  the  Ptaintiff'B  invention, 
Btasparioue  article  qmte  difFerent  from  th&t  manufactured  by  the  Plaintiff  under 
a  nme  appro{>riated  by  the  Plaintiff  to  his  invention.    He  sells  a  compOBition  of 
id  and  ohve  oil,  as  the  composition  of  the  Plaintiff,  which  contains  no  animal  fat. 
I  eella  jut  inferior  article,  and  the  trade  and  reputation  of  the  Plaintiff  is  thereby 
md.   There  is  also  evidence  that  the  Defendant  has  represented  the  two  articles 
king  the  same,  and  that  his  own  is  the  original.   It  comd  not  be  by  accident  that 
Deiendant  adopted  the  pecoliar  namei  his  obieot  could  only  have  been  to  obtain 
Umself  the  benefit  of  lae  chuacter  and  celebrity  of  the  article  invented  by  the 
btift  The  prefiziog  his  own  name  does  not  remove  the  objection.   The  Defendant 
KnuniUing  a  fraud  on  the  Plaintiff,  and  an  imposition  on  the  paUio.   This  Court 
It  to  restxain  him  from  fraudulently  using  the  words,  adopted  bv  the  Phuntiff  to 
ingdsh  his  manufacture,  for  the  ^nirpose  of  attracting  custom,  which,  but  for  such 
conduct  on  the  part  of  the  Defendant,  would  have  gone  to  the  Plaintiff ; 
T.  Morgan  (2  Keen,  213 ;  and  see  Xhy  v.  Benning,  I  C.  P.  Cooper,  489). 
71]  Mr.  G.  Turner  and  Mr.  James  Parker,  eontrL    A  party  cannot  acquire  an 
■i?e  property  in  a  name ;  Bkuuhard  v.  SUl  (2  Atk.  484),  Cemha/m  v.  Jones  (2  Yes. 
.  216) ;  if  there  be  any  ri^ht,  it  is  a  legal  right,  which  ought  to  be  ascertained  by 
Medings  at  law,  before  this  Court  interteres  oy  injunction.    If  the  Plaintiff  could 
Uish  eaah  a  right  as  that  which  he  contends  for,  he  would  be  in  a  better  situation 
I  a  patentee  after  the  expiration  of  his  patent,  who  eannot  prevoit  other  persons 
ing  thwiB^ves  of  his  inventuHii  or  from  aeUjng  the  article  1^  the  same  name. 
IWe  appears  also  to  be  a  usage  amongst  the  trade  to  adopt  any  fanciful  name 
Kited  by  another  party,  if  he  merely  nreflxes  his  own  name ;  and  the  Plaintiff,  as 
tirs  irmn  the  affidavits,  has  adopted  that  practice  in  sevenl  instances,  to  the 
ice  of  the  Defendant. 

e_  Defendant  has  never  pretended  to  sell  his  own  manufacture  as  that  of  the 
but  a  similar  article  merely ;  this  he  had  a  right  to  do.  In  every  instance 
Uy  prefixed  his  own  name  to  the  article  he  sold,  and  sold  it  as  "  Truefitt's 
liosted  Mexican  Balm,"  and  not  as  "  Perry's  Medicated  Mexican  Balm."  This  is 
like  the  cases  of  Sykes  v.  Sykes  (3  B.  &  Or.  641),  Blo/eld  v.  Payne  (4  Bam.  &  Ad. 
,  where  the  Defendants  had  used  the  marks  on  the  shot  belts  and  the  wrappers 
be  hones  in  order  to  pass  off  their  own  manufacture  as  the  Plaintiff's]  so  in 
•gtom  V.  FoBf  the  mark  used  was  the  name  of  the  Plaintiffo,  and  naturally 

r»d  th«n  as  the  mannfactorers  (tf  the  steel  made  by  the  Defendant. 
faJse  stalienients  made  by  the  Plaintiff  to  the  public  as  to  the  inventioD,  is 


tfpnmL**   There  was  also  R.G.  and  a  orescent  put  in  relief  and  a  sprig  and 

it 

h  1831  the  Defendant  applied  to  the  Plaintiff  to  undertake  an  order  for  the 
mfuture  of  watches  to  be  consigned  to  Constantinople,  but  conceiving  he  might 
tte  his  agent  there,  the  Plaintiff  refused  to  execute  such  order. 
The  Defendant  afterwards  got  Messrs.  Parkinson  to  manufacture  watches  for  him, 
*hidi  there  were  engraved,  in  Turkish  characters,  the  words  "Kalph  Gk)ut"  and 
meodede  "  on  tiie  same  part  of  the  watch  as  those  of  the  Plaintifi^  and  which  the 
iiBdant  Aleplcwln  ecnaigned  to  Constantinople,  and  sold  there  to  ^e  prejudice  of 
PWntiffs  trade. 

Mr.  Knight  and  Mr.  Eoe  moved  for  an  injunction. 
Mr.  &»mee,  etmkit. 

The  Tioe-Ghancellor  granted  an  injunction  in  the  terms  of  t^e  notice  of  motion, 
tnining  Aleplogln  from  sending  or  permitting  to  go  to  Constantinople  and  Turkey, 
b  uy  other  place,  and  from  selling  and  disposing  of  any  watches  with  the  name 
tte  PUintiff  thereon  in  Turkish  characters,  or  the  word  "Pessendede"  thereon  in 
ddsh  charaoters,  or  any  watches  in  imitation  of  the  Plaintiff's  watches ;  and  also 
Mning  Aleploglu  and  Messrs.  Parkinson  from  manufacturing  or  vending  such 
tehee.  Beg.  liib.  1832,  A.  1247. 
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fatal  to  his  a[^Iicati<Hi  for  [72]  injunctioa.  ThxmA  the  inveDlini  is  staled  sod 
proved  to  have  been  nude  bi^  Leatmirt,  the  Plainliff  has  rapratanted  to  die  pnli&i  i 
that  "  this  admirable  oomposition  is  made  from  an  iwi^uial  recipe  of  the  kanted  J.  F.  | 
Von  Blumenbaeh,  and  recen^  pnaeolad  to  the  pro{Hnet(n'  a  nty  near  rehtioB  «i  I 
that  illuBtarions  physiologist  It  is  alio  rqoresented  to  be  "a  eoneentntedeitaal  I 
from  vegetable  balsamic  productions  of  Mexioo ; "  but  that  does  not  in  any  wiy  apfw  1 
to  be  the  case.  Now,  in  Piddimg  v.  How  (8  Sim.  477),  the  injuni^on  was  refund  I 
on  the  ground  of  the. public  mtsrepreeeptatioas  of  the  Plaintiff  as  to  tlie.  oompoaitiai  I 
of  a  tea  called  "Howqua's  Mixture."  The  Vice-Chancellor  there  says,  "it  is  a  dsvfl 
rule  laid  down  by  Courts  of  Equity  not  to  extend  their  proteetaon  to  persou  v^Mifl 
case  is  not  founded  in  truth,  ^d  as  the  Plaintiff  in  this  case  has  thoa^t  fit  to  aitl 
up  that  whieh  may  be  true  with  that  which  is  false,  in  intoodoeing  the  tea  to  ttil 
public,  my  opinion  is,  that  unless  he  establish  his  title  at  law,  the  Court  wnM 
interfere  on  his  behalf."  I 

HaOof  V.  Dommum  (3  MyL  St  Cr.  1.  And  see  8mMm  v.  BoUotk,  3  Doug.  SSU 
and  Mcmm  t.  Salmm  (2  Man.  &  O.  386)  were  also  dted.  ■ 

Mr.  Pwnberton,  in  re^.  I 

The  Master  of  the  bolls  [Lord  Langdale].  The  qoestion  in  eases  of  thii  Uril 
is,  whether  the  Court  should  ^ant  an  injunction  in  me  first  instance,  or  >1ki4| 
withhold  its  interference  until  the  matter  has  been  tried  in  a  Court  of  law,  to  iHalM 
jurisdiction  the  determination  of  the  legal  right  properly  belongs.  I 

[73]  I  think  that  the  principle  on  which  boUi  the  Courts  of  law  and  of  S^^H 
proceed,  in  grantiqg  relief  and  protection  in  oases  of  this  sort,  is  very  welHrndantosll 
A  man  is  not  to  sell  his  own  goods  under  the  pretence  that  they  are  the  goods  fli 
another  man ;  he  cannot  be  permitted  to  practise  such  a  deoe^oo,  uot  to  use  tM 
means  which  contribute  to  that  end.  He  cannot  therefore  be  allowed  to  use  nsaM 
marks,  letters,  or  other  ineUda^  by  which  he  may  induce  purchasers  to  believe,  tin 
the  goods  whieh  he  is  selling  are  ^e  manufacture  of  aootoer  penon.  I  own  itdsH 
not  seem  to  me  that  a  man  can  acquire  a  property  merely  in  a  name  or  maik ; 
whether  he  has  or  not  a  property  in  the  name  or  the  mark,  I  have  no  <kKib(  tMl 
anotlier  person  has  not  a  n^ht  to  use  that  name  or  mark  for  the  parpoaea  of  deoejptiou 
and  in  order  to  attract  to  himself  that  course  of  trade,  or  that  custom,  which,  witkaH 
that  imp*oper  act,  would  have  flowed  to  the  person  who  first  used,  or  was  aloae  itl 
the  habit  of  uding  the  particular  name  or  mark.  J 

The  case  of  mtiUngUm  v.  Fox  (3  M.  &  Cr.  338)  seems  to  have  gone  this  length,  dMH 
the  deception  need  not  be  intentional,  and  that  a  man,  thou^  not  intmoing  uM 
injury  to  ano^er,  shall  not  be  allowed  to  adopt  the  marks  li^  whi<^  tiie  goods ( 
another  are  designated,  if  the  effect  of  adopting  them  would  be  to  prejodiee  we  tnl 
of  such  odier  perstHL   I  am  not  aware  that  any  previoua  wse  carried  the  prine^ 
to  that  extent 

In  the  present  case  the  material  facte  do  not  appear  to  me  to  be  in  dispute.  Sam 
years  a^  the  Plaintiff,  Mr.  Perry,  became  poaseased  of  a  recipe  which  he  eajls  theaaMi 

for  making  a  certein  composition  to  encourage  the  growth  of  hair.    To  thatoompositiai 
he  has  given  the  name  of  "  Perry's  Medicated  Mexican  Balm."   He  aays  ^4]  that 
term  "Medicated  Mexican  Balm,"  to  which  he  has  prefixed  his  name,  has  aoquindl 
character  and  reputetion  in  commerce,  by  which  his  particular  oompoaitiou  is  A- 
tinguished,  and  that  whenever  the  particular  name  of  "Medic^«d  Mexican  BbIb*- 
has  been  used,  it  has  been  understood  to  mean  the  Medicated  Mexican  Balm  of  Jit. 
Perry,  of  which  he  has  the  sole  secret    He  aays  also,  that  nobody  could  wdl  sappoM: 
there  was  any  such  composition  other  than  that  to  which  his  name  was  attacheo.  If 
certeinly  is  not  very  easy  to  see  how  that  could  be  so,  because  all  the  words  that  irt 
used  in  the  phrase  **  Medicated  Mexican  Balm,"  ane  perfectly  capaUe  of  being  •fll'^ 
to  a  very  different  composition.   It  taaj  be  a  boon,  hat  not  nia  balm;  it  may  la 
medicaied,  but  not  medicated  in  his  way ;  it  may  be  diesdean,  and  yet  not  Mexieao  if 
the  same  sort  or  material  as  that  whicn  he  oses.   It  is  therefore  difficult  to  suppoM 
there  could  not  be  any  other  "Medicated  Mexican  ,Balm"  than  that  to  whidi  the 
Plaintiff  has  given  the  name  of  "  Perry's  Medicated  Mexican  Balm."   However,  than 
is  evidence,  uid  evidence  of  conaideraue  strength  and  importance  to  that  effect 
is  not  denied. 
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Hh  FUntiff  hftTing  sold  t^is  oompositioD  for  eererU  y^ars,  and  derived  otmsider- 
bfnfitdMnfrom,  w  Defendant^  Mr.  Tmefitt^  a  veiy  few  mooths  a^  set  op^  aa 
■urfuttuer  of  "Medicated  Mexican  Balm."  He  is  not,  however,  and  does  not 
sod  to  bs,  t^e  maoofaoturer  or  vendor  of  Perry's  Medicated  Mexican  Balm,  but 
irti^  vhieh  he  makes  and  sells  is  by  him  designated  as  "  Tniefitt's  Medicated 
Bdanfitlm." 

&  i>  in  DO  wsy  denied  that  he  has  adopted  the  term  '*  Medicated  Mexican  Balm  " 
I  Flaintilf,  or  that  he  intended  to  derive  some  benefit  from  adopting  the  name, 
I,  to  the  extent  I  have  referred  to,  belonged  £70]  to  the  Plaintiff;  but  he  says, 
»i^  in  die  trade  of  perfumers  to  which  he  belongs,  a  general  custom,  that  if  any 
invoits  a  fonoiful  name  for  any  article  which  he  manufactures  and  sells  for  the 
he  never  thinks,  nor  do  the  trade  think  that  he  has  a  property  in  that  name, 
thitaoy  other  manufacturer  hasaridit  to  adopt  the  same  name,  provided  he  only 
m  his  owD  name  to  it  as  tiie  manuucturer  ot  the  article  so  nanud.  I  should  be 
'  suwh  surprised  if  it  could  be  established  that  Uiere  was  a  custom  of  toade  by 
It  an  msiTs  property  or  rights  could  be  tnmsferred  from  him  to  anodier.  In 
1  k  ease  as  this,  if  Mr.  Perry  alone  had  the  peculiar  right  to  this  name,  I  should 
orprised  to  find  any  custom  of  trade  by  which  his  right  could  be  infringed  upon : 
Kwerer  is  the  ground  on  which  Mr.  Tmefitt  says  he  acted ;  he  says,  "  1  have  sold 
n  my.  own  naiae." 

Ilkere  is,  however,  an  imputation,  that  Mr.  Tmefitt  sold  his  composition,  alleging 
>  be  the  manufiuitQre  of  Mr.  Perry.  I  believe  from  the  evidence,  he  intended 
istuly  to  jpiard  against  this :  he  seems  to  have  thought  that  b^  prefixing  the 

•  (tf  Tmefitt  to  eve^  article  he  sold,  he  prevented  any  imputation  on  him  that 
■  sdhng  Perry's  «ticle,  and  the  care  takm  in  that  respect  is  remarkable.  Even 
a  easBs  where  the  botUee  of  Ferry  wwe  taken  to  be  filled  ct  refilad,  as  the 
■MS  states  Bir.  Tmefitt  never  allowed  the  bottles  to  go  out  d  the  8hq»  witli  the  name 
'mtj"  on  them,  or  otherwise  than  with  his  own  nameof  "  Tmefitt"  attached  to  them, 
k  question  is,  whether  in  &  case  where  there  has  not  been,  on  the  part  of  the 
wjint,  ao  intention  to  sell  the  article  as  the  article  manufoctured     the  Plaintiff, 
I  is  enough  to  induce  the  Court  to  grant  the  injunction  ?  I  thmk  it  is  as  the 
■tifi'B  ^9}  counsel  stated,  Tmefitt  is  not  accused  of  having  sold  the  article 
k  Perry  manufactured,  but  of  selling  another  article  oi  a  different  kind,  as  and 
he  ar^le  of  Mr.  Peny,  distinguishing  it  by  the  name  oS    Truefitt's  Medicated 
icsn  Balm."  and  without  attaohins  the  name  of  Perry  to  it,  and  that  seems  to  be 
ptHDt  cm  which  this  case  turns.   Now  it  is  a  l^;al  qnestion  to  be  determined  at 
S'hether  Mr.  Troefitt  had  a  ria^t  to  do  ao  or  not;  and  I  think,  if  tiie  case  rested 

•  ttstits  akme,  I  abookl  ny  that  this  motion  onsht  to  atand  over,  in  order  tiut 
Kiim  ni^t  be  twooght  to  tiy  the  right ;  but  wh«i  we  see  tJie  representations 
1 1^  Mr.  Perry,  I  think  they  are  oooelusive  against  him  on  tins  application, 
entirely  ^ree  with  the  observation  made  by  the  Vice-Chancellor  of  Enghind,  in 
ise  of  Pidding  v.  Sow  (8  Sim.  477)  relative  to  Howqua's  mixture  of  tea;  I  do 
Aink  it  is  a  favourable  case  for  the  interposition  of  this  Court,  to  say  the  least 
<  whsD  a  party,  having  bought  a  secret  invented  by  a  Mr.  Leathart,  represwte  to 
mtomers  and  the  world,  that  his  "admirable  composition  is  made  from  an 
Ml  recipe  of  the  leuned  Von  Blumenbach,  and  was  recentiy  presented  to  the 
ietor  b^  a  very  near  rehition  of  that  illustrious  physiologist" 

he  Flamtiff  states  also  a  circumstance,  not  in  the  least  degree  supported  by 
see,  that  the  composition  is  formed  of  vegetable  balsamio  production  from 
Ml  There  are  oUier  things,  which  I  do  not  tnink  it  necessary  to  observe  npon, 
I  make  me  think  tiiis  is  not  a  favourable  case  far  a  person  to  oome  in  the  first 
hee  and  claim  the  assistuice  of  a  Court  of  Equity,  in  aid  of  a  l^gal  rights  which 
W I  do  not  deny  he  may  have. 

n  1  think  this  case  must  stand  over  with  liberty  to  Mr.  Perry  to  Ining  an 
^  and  either  party  must  have  liberty  to  apply. 

DTK,— The  Plaintiff  having  taken  no  steps  to  tiy  the  action,  the  Defendant,  on 
thday  of  Julv  1843,  applied  for  the  costs  of  the  motion,  which  were  granted. 
^  WW  then  (with  the  consent  of  the  Phtintiff)  dismissed  with  costs. 
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[77]   Stbiokland  v.  Strkxland.   Aprit  22,  33,  25,  27,  28,  29,  Avgusl  4,  IMS. 

[A  note  in  the  Addenda  to  9  Beav.  states  that  this  ease  was  affirmed  hf  Lord 
Cottenham,  Jannaiy  27,  1848.] 

In  oases  where,  there  are  outstanding  terms,  which  may  be  set  up  in  defence  to  tb 

action,  and  prevent  a  trial  of  the  real  merits  of  the  case,  or  where  the  facts  axe  saA, 
and  of  a  nature  so  complicated  that  complete  and  effectual  relief  can  only  be  pva 
in  equity,  this  Court  will  afford  its  assistance,  and  will,  if  the  circumstances  reqnin 
it,  first  see  that  the  legal  requisites  to  the  Plaintiff's  title  are  established,  and  Un 
give  the  necessary  relief;  but  this  must  be  upon  a  bill  framed  for  the  pnnn^ 
stating  the  difficulties,  and  praying  the  assistance  of  the  Court  to  remove  uol 
The  cases  of  dower  and  partition  are,  however,  exceptions  to  the  rule. 
Where  a  pftr^  sought  in  this  Court  to  remver  a  real  estate  on  the  ground  of  Ini 
interest  bemg  equitable,  bat  did  not  ask  relief  against  any  impediment  to  a  tri^it 
law,  and  it  turned  out  at  the  hearing  that  his  title  was  a  legal  title,  the  Ccrai 
refused- to  retain  the  suit  to  enable  the  Plaintiff  to  establish  his  right  at  law  hj 
action  or  issue,  and  dismissed  the  bill. 

This  case  was  argued  by  Mr.  Pemberton,  Mr.  Bethell,  and  Mr.  Heathfield,  for  d« 
Plaintiff: 

Mr.  Kindersley  and  Mr.  Shadwi^  for  the  principal  Defendant 

Mr.  Turner  and  Mr.  Koe,  for  other  puties. 

Jugu^  4.  The  Master  of  thb  Eolls  [Lord  Lan^alel  This  bill  'pcajs,  M 
the  will  and  codicil  of  Sir  Geor^  Strickland,  who  died  m  1808,  may  be  estaUirid 
and  the  trusts  thereof  carried  mto  execution  under  the  decree  of  this  Court :  u 
that  it  may  be  declared,  that  the  Plaintiff,  on  the  death  of  Walter  Striekhodl 
became  [78]  entitled,  for  his  life,  to  all  the  estates  (including  the  estates 
Winteringfaam,  East  Haslerton,  and  Knapton),  which  are  expressed  by  the  will  tobi 
devised  to  George  Strickland,  Charles  Strickland,  and  Walter  Strickland  respeetinh 
but  exclusively  of  the  estates  by  the  will  devised  to  Charles  Strickland,  immediitri||! 
or  expectant  on  the  death  of  Dame  Elizabeth  Letida  Striekland ;  and  Uut  m 
DitfeiKlant  Sir  George  Strickland  may  be  decreed  to  convey  the  same  to  the  Plantil 
aeooidiDgly,  and  to  account  to  the  Piuntiff  far  the  reats  and  profits  thom^  xeeara 
by  him  since  Uie  death  of  Walter  Sfariokland,  after  deducting  all  jpayniaitB  aids  ii 
tespeot  of  charges  created  by  title  will,  and  also  to  deliver  to  the  Plaints  the  deei 
and  evidences  of  title  of  and  relating  to  the  same  estates  respectively ;  and  tJtsti 
the  meantime,  a  receiver  may  be  appointed  of  the  same  estates ;  and  that  it  may ) 
declared  that  the  Plaintiff  is  entitled  to  cut  down  any  timber,  or  to  open  and  ^ 
any  mines  upon  the  estates  to  which  he  so  became  entitled  for  life ;  and  that  it 
be  declared  that,  under  the  circumstances  in  the  bill  mentioned,  the  Defendant  S 
GecHTge  Strickland  is  bound  to  settle  and  convey  all  the  estates,  lands,  and  hnvdit 
mmts,  in  which  the  testator  had  any  estate  or  interest  (other  than  the  estates  vfaii 
passed  by  his  will),  of  or  to  which  the  Defendant  Sir  Gkorge  Strickland  beeaA 
SMsed,  or  possessed,  or  entitled,  under  or  by  virtue  of  any  wiU  or  settlement 
previous  to  the  date  ol  the  will  of  the  testator  Sir  George  Strickland,  either  di 
or  through  Sir  William  Striekland,  in  snch  manner,  that  upon  &ilnre  of  issue  mte 
Sir  William,  the  same  might  remain  to  the  other  sons  of  the  testator  and  their  ^ 
male  (including  the  Plaintiff'  and  his  issue  male)  in  succession,  and  on  failore  «f 
issue,  in  the  same  manner  as  the  testator  has,  by  his  will,  Umited  the  rest  ef 
estates  in  failure  of  issue  male  from  him. 

[791  Upon  the  hearing  of  this  cause,  it  appeared  to  me  that  the  title  of 
Plaintiff  depended  entirely  upon  the  legal  validity  and  effect  of  the  will  aod  oodn 
of  the  testator,  and  that  he  could  not  be  entitled  to  any  relief  in  this  Court,  natS  hi 
had  first  established  the  validity  of  the  devises  by  a  proceeding  at  law. 

It  was  then  contended  on  the  part  of  the  Defendant  Sir  George  Strickland,  Art 
the  Plaintiff  was  not  entitled  to  any  relief  whatever  in  this  Court  and  that,  st  A 
event^  all  proceeding  in  the  cause  should  be  suspended,  till  tJie  Plaintiff  had  nJl 
out  his  title  in  an  action;  whilst,  on  the  other  huid,  the  Plaintiff  nxntended,  thttUi 
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itle  to  the  estates  in  question  was  an  equitable  title — that  the  circumstanoes  of  the 
ue  entitled  him  to  relief  here — and  that,  if  it  vera  nectfawry  for  him  to  establish 
he  validity  of  the  devises  at  law,  it  would  be  more  convenient  to  do  so  on  the  trial 
{ an  isnx^  iJlian  on  the  trial'  of  an  action. 

The  question  is,  whether  the  bill  is  to  be  retained,  and  if  so,  whether  it  shall  be 
■fanned  lor  a  year,  with  liberty  for  the  Plaintiff  to  bring  an  action,  or  whether  an 
ider  should  m  made  for  the  trial  of  an  issue. 

Upoo  the  facte  which  are  in  issue  and  proved  in  this  ease,  I  am  of  opnion,  that 
be  Flaiotifi's  title,  such  as  it  is,  is  a  legal  title,  a  title  which  may  be  made  available 
t  law  in  the  ordinary  course  of  leg^  proceeding,  unless  there  be  some  obstacle, 
taking  it  necessary  and  proper  to  ask  for  the  assistance  of  this  Courts  and  the  bill  be 

>  framed  as  to  entitle  the  Plaintiff  to  that  itssLstance. 

In  oases  where  there  are  outstanding  terms,  which  may  be  set  up  in  defence  to 
b  aetion,  and  prevent  a  [80]  trial  of  the  real  merits  of  the  case,  or  where  the  facte 
re  such,  and  of  a  nature  so  complioated,  that  complete  and  effectual  relief  can  only 
9  given  here,  this  Court  will  afford  its  assistanee,  and  will,  if  oiroumstances  require 
i  ust  see  tiuUi  the  legal  requisiteB  to  the  Plaintiff's  title  are  established,  and  then 
tn  the  necessary  relief ;  but  this  must  be  upon  a  Irill  framed  for  the  purpose,  stating 
be  difficulties,  and  praying  the  assistanoe  of  the  Court  to  remove  them. 

Thia  is  not  the  case  in  this  suit  The  bill  states  the  Plaintiff's  title,  and  tiiat  not- 
ithstanding  the  devise  under  which  he  is  entitled,  the  Defendant  Sir  George 
trickland  has  taken,  and  holds  possession  of  the  estates  in  quesdon,  olaima  a  right 

>  receive  the  rents  and  apply  them  to  his  own  use,  and  has  possessed  himself  of  the 
wds.  The  bill  does  not  allege,  that  the  deeds  are  wanting  to  enable  the  Plaintiff  to 
■ke  out  his  title  at  law,  or  the  seisin  of  the  testator  under  whom  he  claims ;  bub 
iidn^  that  the  Defendant  Sir  Oeor^  Stxiekland  has  refused  to  comply  with  the 
|aintiff*s  request  to  ave  up  possession  of  the  estates  and  of  the  deeds,  and  to 
Mount  for  the  rents,  the  bill  proceeds  to  charge  several  'circumstances,  from  which  it 

>  meant  to  be  deduced,  that  the  devise  under  which  the  Plaintiff  claims,  is  to  be 
Mined  a  valid  devise ;  and,  in  effect,  tiie  Haiatiff  seeks  to  reeorer  possession  <rf  the 
Itate,  in  this  cause,  by  the  strength  of  his  own  title  here,  not  asking  the  assistanoe 
[  fliis  Court  to  relieve  him  from  difficulties,  which  he  may  be  unable  to  overcome  at 
m  witdiont  the  aid.  of  this  Court. 

It  was  argued,  that  if  difficulties  are  shewn  to  exist,  and  if,  from  the  nature  of  the 
ise,  it  appears  to  be  in  the  power  of  the  Defendant  to  raise  those  difficulties,  this 
isut  will  not  only  restrain  the  Defendant  from  [81]  raising  the  difficulties,  but  will 
■nme  the  whole  jurisdiction  over  the  case ;  and  if  this  were  so,  the  Plaintiff  might 
I  entitied  to  rehef  on  this  bill.  But  there  is  no  such  general  rule;  there  are, 
deed,  some  particular  cases  of  legal  right,  such  as  dower  and  partition,  in  which  the 
iMBt  has  assumed  a  general  jurisdiction,  probridy  in  consequence  of  tiie  difficultiea 
I  which  the  Plaintiff  would  be  subjeotea  in  seeking  to  obtain  comidete  justice  at 
■r;  but  in  other  eases,  the  Plaintiff  is  to  shew  what  the  difficulties  are,  and  how 
tt^  impede  him  in  a  manner  contrary  to  equity,  and  his  Hll  ought  to  pray  to  be 
iieved  from  them. 

In  this  case  the  bill  does  not  contemplate  any  proceeding  at  law ;  it  asks  for  no 
NiBtanee  in  any  trial,  neither  by  the  production  of  any  deeds,  nor  by  injunction 
«n  setting  up  outstanding  terms,  nor  in  any  other  way ;  and  I  am  of  opinion,  that 
I  tike  Plaintiff  has  not  shewn  an  equitable  title — as  it  appears  that  the  title  by  which 
S  claims  is  a  legal  title — as  he  asks  relief  in  this  Court  on  the  foundation  of  the 
mitable  title  which  he  slleges  but  has  not  shewn,  and  does  not  ask  for  the  assistanoe 
f  tiiia  Court  in  aid  of  any  proceeding  at  law  to  recover  upon  a  legal  titie,  he  is  not^ 
pm  this  bill,  entitled  to  any  relief  here,  and  that  therefore  the  bill  must  be  dismissed. 

Gmerally,  in  such  a  case  the  bill  should  be  dismissed  with  costs ;  but  having  read 
H  ^ea  and  the  answer  of  Sir  George  Strickland  to  the  original  1^1^  and  bis  plea  and 
Hwer  to  the  amended  bill,  and  observing  the  mode  in  which  his  defence  has  been 
tadocted  in  tiie  pleadings  and  the  allegations  made  in  the  answers,  I  tiiink  that,  as 
ninst  Sir  Creorge  Strickland,  the  bill  must  be  dismissed  without  costs.  The  other 
wendants  are  entitied  to  their  costs. 

[)8S]  The  croBB-bill  of  Sir  George  Staickland  must  be  dismissed  without  costs. 
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m  Babkib  ff.  Cocks.  FA.  38,  1843. 

[See  iTeim  t.  Simdiey,  1865,  2  H.  ft  M.  63A.] 

A  testator  gave  a  fund,  sabjeot  to  the  life  interest  of  his  wif s^  to  A.,  E,  sod  aqs^ 
to  be  divided  between  them,  "but  in  ease  of  the  decease  of  &  without  mn| 
lawful  issue,"  he  gave  her  one-third  between  A.  and  B.  Held,  iqm  (W 
decease  of  tiie  wife,  C.,  who  was  then  livinj^  begaine  abaolutety  ntitbd  to  m. 
diird  of  the  fund. 

Upon  the  marriage  of  James  NicoU  Mchtis  and  Margaretta  Sarah  Gocb  %  iriAk. 
ment  was  made,  whereby  a  sum  of  £\ 7,000  3  per  cent  Imperial  annnilies  wen  nHU 
on  the  hDsband  for  life,  with  remainder  to  toe  wife  for  life,  with  remaindsc  toth 
issue,  and,  in  defoult,  as  the  husband  should  appoint. 

There  was  no  child  of  the  marriage. 

James  NicoU  Morris,  by  his  will  dated  io  1833,  amongst  other  things, 
himself  as  follows : — "  And  as  to  the  sum  of  X17,C)00  3  ner  cent  Impensl 
now  subject  to  the  trusts  of  my  marriage  settlement^  and  any  nunies  whiA  I 
die  possessed  of  in  die  Bank  stock  of  ^s  kingdom,  I  do  hemby  gnre  and  I 
the  same,  from  and  after  the  decease  of  toy  said  wife,  unto  ooomns 
Morris  and  Mai^aret  Penelope  Morris  and  my  sister-in-law  Eliza  Jane  Cocks, 
to  be  divided  between  them,  share  and  share  alike ;  hot  in  case  of  the  deeease  of 
said  sister-in-law  EUsa  Jane  Cocks,  indAouf  leaving  lawfid  imte,  I  do  hereby  gin 
bequeath  her  third  part  of  the  said  stocks,  funds,  and  securities  equally  betwsas 
said  two  cousins  John  Bowden  Morris  and  Margaret  Penelope  MtxaUf  and  to 
respective  executors  and  administratOTs." 

[83]  The  testator  died  in  1830.   His  widow,  MargaretU  Sarah  Morrii^diedi 
February  1842. 

By  this  bill,  Elisa  Jane  Cooks  (now  EUsa  Jane  Barker)  claimed  to  have 
of  the  fond  paid  over  to  her. 

Mr.  Plunkett  and  Mr.  Wiokans,  for  the  PUontiflEs,  inted  Some  v.  FOUuu  (3  Ujl 
K.  16),  Oaiiaiid  v.  Leonard  (I  Swan.  161),  MonteHh  v.  MMum  (3  Keen,  719),  flip 
V.  SmUh  (1  yes.  inn.  97),  Bell  v.  Pkyn  (7  Ves.  452),  and  aee  itowiyprf  v.  Jiiff 
<2  Y.  &  Col.  (C.  d),  463). 

Mr,  Olasse,  for  J.  B.  Morris  and  M.  P.  Morris;  Til»on  v.  J<meM  (iKisU-SS^ 
Smari  v.  Clark  (3  Buss.  366). 

Mr.  Bates,  for  the  trustee. 

The  Mastsb  of  thb  Bolls  [Lord  Langdale].  I  think  that  the  Plsiatilli  m 
entitled.  The  first  object  of  the  testator  was  that  the  three  legatees  BbooU  eajq 
the  property,  share  and  share  alike;  each  was  to  have  an  equal  advantsge  witk  Ai 
others ;  but  as  to  the  one-third  part  of  Eliza  Jane  Cooks,  there  is  a  gift  over  to  ■ 
other  two  in  case  of  her  decease  without  leaving  lawful  issue.  The  ^uestioB  i^  t 
what  period  of  time  does  this  event  relate.  If  you  make  Uie  dying  withont  ^"'^^ 
lawful  issue  r^er  to  the  period  anterior  to  the  deai^  ai  the  tenant  for  lifs^  yoo 
into  efibet  tihe  primaiy  intention  of  the  testator  to  divide  the  fund  amongrt  thstlH% 
share  and  share  alike. 

[84]   BoNSER  0.  Cox.   Avgua  1,  1843. 

A  creditor  against  two  estates  for  tike  same  debt,  is  entitied  to  receive  diTidsediM 
the  full  amoont  from  both  estates,  until  he  has  been  satisfied  his  dtthL 

Thb  Master  of  thb  Rolls  [Lord  Langdale].  This  suit  was  instituted  brtte 
administration  of  the  estate  of  John  Cox  deceased,  for  the  benefit  of  his  creditan. 

Sir  Joseph  Lock,  who  had  been  partner  witii  Thomas  Biohaid  WaUnr.  wsj 
creditor  of  John  Cox  to  the  amount  of  £3200,  for  the  paymmt  of  whidi  ho  iW"" 
a  lien  on  a  sum  of  £2983  stock,  standing  in  the  name  of  the  Aoeonntant-GsBMls: 
this  Courts  to  the  acconnt  of  the  testators  leasehold  estate. 
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H«  bad  abo  a  claim  on  a  bill  of  exohange  to  vhiofa  John  Cox  and  others  wwa 

Aad  he  had  a  oollateral  seearity  from  Ferdioaiido  Cox  and  his  wifo,  who  tnuu- 
£30  knig  annuitiM  into  the  namei  of  Look  and  Walker,  as  a  guarantee  tor  any 
which  they  might  incur  in  and  about  the  ^nsaetions  with  John  Cox. 
Sir  Joseph  Lock  established  his  lien  on  the  fond  in  this  Court.  The  fund  was 
to  be  sold,  and  the  money  to  be  applied  in  reduction  of  the  debt ;  and  it  was 
that  ^  Joseph  Look  sbouU  stand  as  a  eredttor  on  the  general  assets  of 
Cox  for  the  balance  uid  for  bis  costs.  The  balance  and  costs  having  been 
Sir  Joseph  Lock  was,  under  the  order,  admitted  a  creditor  for 
19s.  4d. 

Since  his  being  admitted  creditor  for  this  sum,  be  has  sold  the  long  annuities 
1  to  him  as  a  guarantee,  and  incurred  some  costs  on  account  thereof ;  and  he 
isoeiTed,  as  a  dividend  on  the  estate  of  a  bankrupt  who  was  party  to  the  bill 

je  <m  whidi  John  Cox  was  liable,  the  sum  of  £22,  12s. 
Thii  petition  jnays  that  Uka  money  received  in  rMpeot  of  the  long  aanoities  may 
nt  sppHed  m  payment  ci  any  costs  which  Sir  Josef^  Lock  may  be  entitled  to 
luiaUiereout;  and  that  the  residue  thereof,  together  with  the  sum  of  £22,  I2b., 
M  i^lied  in  satisfaction  or  reduction  of  the  ^£459,  198.  4d.,  for  which  be  has 
sdmitted  a  creditor  against  the  estate  of  John  Cox. 

am  oi  opinion  that  t^e  Petitioner  is  not  entitled  to  this  relief.  The  £$0  long 
were  a  collateral  security,  and  the  produce  is  to  be  applied  in  payment  of 
Sir  Joseph  Look  shall  lose  in  respect  of  the  transactions  in  question  and  certain 
It  is  not  to  be  applied  in  exoneration  of  the  estate  of  John  Cox.  Whatever 
be  reeMved  by  Sir  Joseph  Look,  and  »plied  otherwise  tbui  aoc<»ding  to  the 
mtee^  he  will  be  answerable  fw  to  Fecdinando  Cox  and  wife^  or  those  claiming 
rtbon. 

adss  to  the  £22, 128.,  S  it  be  obtained,  as  was  stated  at  the  Bar,  horn  the  eatato 
who  wu  party  to  a  bill  of  exchan^  to  which  John  Cox  was  also  a  party» 
Lock  is  entitled  to  payment  of  dividends  ont  of  both  estates  till  his  whole 
ia  satisfied ;  he  is  not  to  receive  more  than  one  satisfaction ;  but,  until  he  is 
he  may  stand  as  a  creditor  against  the  estate  of  John  Cox,  and  also  against 
ite  of  Richard  William  Johnson,  and  receive  dividends  from  both. 

the  petition  with  costs.   (See  £x  pmie  fFUdmoHf  1  Atk.  109,  and  In  re 
;  1  Phillips,  66.) 

PS]     CiK)U[ONDELEY  V.  LORD  ASHBURTON.     MorA  1,  2,  1843. 

[S.  C.  12  L.  J.  Ch.  337.] 

few,  as  such,  cannot  take  under  a  limitation  to  the  next  erf  kin  of  her  hosband 
ording  to  the  Statute  of  Distributions. 

■aniage  settlement^  the  ultimate  limitation  of  a  fund  was  to  such  persons  "  as 
idd,  at  the  decease  of  the  husband,  be  entitled  to  his  personal  estate,  as  bis  next 
bin,  according  to  the  statute  for  the  distribution  of  personal  estate  of  persons 
ttf;  intestate,  if  the  husband  had  died  intestate  without  having  been  married  to 
~  is  wife.  The  wife  died,  and  the  husband  married  again  and  died.  Held,  that 
I  widow  took  nothing  under  this  limitation. 

the  marriage  of  Qeoi;g6  James  Cholmondeley  with  Catherine  Francis,  his 
wif^  a  sum  en  £10,000  belonging  to  the  former  was  settled  upon  the  husband, 
sad  the  childrra  of  ^  marriage ;  am]  in  case  U  there  being  no  children  (which 
1)  the  fund  was  to  be  held  on  the  trust  following : — "  In  trust  for  such  persoo 
IS  as  would,  at  the  decease  of  the  said  George  James  Cholmondeley,  be 
to  his  personal  estate,  as  his  next  of  kin  aeeording  to  the  statHtesfar  the  didriouUon 
'  akUe  ofper$MS  dying  intesla^,  if  the  said  George  James  Cholmondeley  had 
Ite  viwout  having  been  married  to  the  said  C^herine  Francis." 
were  no  children  en  the  marriage.   George  Jamea  Cholmondeley  aorrived 
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Catherine  his  wife,  and  cootracted  a  third  marriage  with  the  Defendant  Mary  Elixabel| 
Townsend  (now  Countess  of  Romney).    He  died  in  1830,  leaving  two  childna ' 
next  of  kin,  viz.,  the  Plaintiff,  the  only  Burviving  issue  of  his  first  nmriage,  and 
Defendant  Frances  Sophia  CSu^mondeMy,  the  onty  issue  of  his  third  marriace. 

The  question  in  the  cause  was,  whether,  under  the  ulttmate  limitatiMi,  m 
of  George  James  C^olmondeley  was  entitled  to  puticipate  in  the  £10,0(K^<irwlKl 
it  belonged  6x<^eiTely  to  his  children,  as  his  aoie  next  oi  kin. 

Mr.  Pemberton  and  Mr.  Tripp,  for  the  Plaintiff ;  uid 

[87]  Mr.  Eindersley  and  Sir  Walter  Kidddl,  in  the  same  interest,  contended 
the  wife  was  not  of  the  blood  or  kindred  of  her  husband,  and  oould  nottfaerefon 
under  a  limitation  to  hia  next  of  kin. 

They  cited  fFiihy  v.  Mangles  (4  Beavan,  368),  ^att  t.  fFaU  (3  Yes.  2U),  ik 
V.  Lord  Camdm  (U  Yes.  372),  Elm^  v.  Yoamg  (2  MyL  &  Keen,  82,  780).  31 
e,  c  5,  8.  3,  and  22  &  23  Car.  2,  c.  10. 

Mr.  Turner  and  Mr.  Stinton,  toidriL^  argued  that  the  widow  of  the  third 
was  entitled  to  share  in  the  fund.   Tbey  oited  Hardwick  v.  Tkurgton  (4  Rim 
Jiailey  v.  fFr^kt  (18  Yes.  49). 

Mr.  Williams,  for  an  executor.  , 

Thi  Master  of  the  Rolls  [Lord  Langdale],   Cases  of  this  kind  are  wnr 

-satisfactory,  in  consequence  of  the  pojmlar  meaning  which  in  common 
attached  to  the  words  "  next  of  kin  according  to  the  statute." 

If  the  words  "  next  of  kin  "  had  been  omitted,  I  should  have  no  doubt  thifi 
widow  would  be  then  entitled ;  but,  having  been  inserted,  I  must  give  them  fall' 
«fFect,  and  look  for  the  persons  whom  the  law  designates  by  that  expression.  I 
that  the  wife  is  not  one  of  the  next  of  kin.    The  whole  is  given  amongst  the 
kin,  and  the  two  children  are  therefore  entitled  if  it  be  the  fact  that  tiiere 
children  of  the  second  marriage,  and  no  aj^iutment.  Those  facts  must  be 

[88]  Thi  E&kl  of  Lichfiku>  v.  Bond.   March  15, 16,  1843. 

[S.  C.  12  L.  J.  Ch.  329;  7  Jur.  209.] 

Where  a  Plaintiff,  bpr  his  bill,  seeks  a  disoovery  of  matters  which  might  subjc 
Defendant  to  a  onminal  (Htnecution,  and  also  seeks  other  legitimate  discovw 
his  duty  to  separate  the  two ;  for  if  they  be  so  mixed  up  or  connected,  thati 
by  inference  or  exclusion  the^  may  lead  to  a  disclosure  which  might  sabjeotj 
Defendant  to  jnrasecution,  he  is  not  bound  to  answer  any  portion  of  it. 

The  bill  in  this  cause  prayed  the  delivery  up  of  two  bills  of  exchange,  allc 
bave  been  given  for  gambling,  and  for  an  injunction  to  restrain  an  action 
brought  by  the  Defendant  thereon. 

The  bill  was  filed  in  November  1842  and  stated,  "that  tiie  Defendant 
Bond  of  No.  54  'St.  James  Street^  in  the  county  of  Middlesex,  for  mmm 

Sreviously  to  and  on  the  26th  day  of  July  1841  kept  a  nmUinc-luHue  for  pla|' 
legal  games  of  ohanoe  and  hazard  at  No.  64  St.  James  Stneb  mnataA/* 
That  the  Plaintiff  lost  £800  "at  play  and  gambling  in  such  ill^^  games  of  i 
and  hazard,  at  the  said  gambling-^use ; "  that  "  in  consideration  of  the  money 
and  of  money  alleged  to  have  been  lent  to  him  for  payment  of  such  losses,"  the  ~ 
accepted  and  delivered  to  the  Defendant  the  lulls  in  question ;  and  tiiat 
fendant  had  commenced  an  action  at  law  against  the  Plaintiff  on  such  bills  of  a 

The  bill  further  stated,  that  the  Defendant  pretended  that  the  bUls  had 
g:iven  for  good  and  valuable  consideration,  whereas  the  Plaintiff  chained  the 
and  it  charged  that  the  Defendant  "  ought,  by  his  answer,  to  set  forth  in 
what  consideration,  and  whether  in  money  or  money's  worth,  and  if  in 
what  bills,  notes,  or  other  form,  stating  the  dates,  numbers,  amounts,  and 
of  all  such  bills,  notes,  or  other  orders  or  securities  for  money ;  and  if  in 
worth,  stating  in  particular  the  pro-{<89]-perty,  aitielea,  and  thii^  witk 
respective  descriptions,  values,  and  amounts,  and  from  whcnn  obtaiMd  by  li^ 
^ve  for  the  sakf  bills  respectively,  »ad  to  whom,  and  on  wlut  day,  and  tuM< 
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lay,  and  in  what  places,  and  in  whose  house,  and  in  whose  presenee  respectivdy, 
tstiiie  the  names,  pUu»8  of  residence,  and  description  of  every  person  there  present 
rben  lie  gave  audi  oonsidaration."  It  ohargad,  that  if  the  taSa  Joseph  Bond  gave 
fij  consiaeration  for  tJie  bills  or  either  of  tJunn,  ib  was  but  a  nominal  and  inadequate 
ouideration,  and  given  coloarablT ;  and  that  if  any  considerable  amount  was  paid, 
t  or  t^e  greater  or  some  part  thereof  was  paid  back  again,  or  in  some  manner 
etumed,  satisfied,  acoounted  for,  or  secured,  or  an  equivalent  or  nearly  an  equivalent 
berefore  was  returned  to  Joseph  Bond,  or  some  person  or  persons  connected  with 
ojD,  or  the  same  was  lent  for,  and  applied  with  the  knowledge  of  Joseph  Bond,  in 
ayment  of  losses  by  gambling,  and  for  the  purpose  of  unlawful  gambling ;  and  that 
u  portion  therwrf  was  advi^ieed,  or  in  any  manner  applied  for  the  lawful  purposes  ot 
U  Plaintiff. 

That  the  Defendant  was  not  in  the  habit  of  receiving  bills  <tf  exchange  in  his 
nd^  and  that  he  ought  to  set  forth  what  was  and  is  the  course  and  nature  of  his 
nnness  and  transactions,  but  that  he  was  engaged  in  Inll  transactions  for  the  accom- 
■odation  of  pwsons  ^mbling  and  lUaying  at  games  at  hazard  and  cAiance,  and  in 
ills,  notes,  and  securities  for  money  lost  and  won  at  phty,  and  for  money  lent  or 
dvsnced  for  payment  of  money  lost  at  play,  and  to  be  used  for  gambling,  and  other 
ach  purposes.  The  bill  also  charged,  that  the  Defendant  ^pt  books  in  which  were 
Dtries  relating  to  the  winnings  and  losses  in  his  house. 

[9Q]  These  and  other  similar  statements  and  charges  were  interrogated  in  the 
snal  manner,  and  the  Defendant  was  required  to  answer  them. 

The  Defendant,  by  his  answer,  merely  stated  that  the  Plaintiff  had  accepted  the 
iDi  in  question,  and  delivered  them  to  the  Defendant,  who  had  commenced  an  action 
bsreon ;  and  with  the  exception  of  the  bills  and  the  proceedings  in  the  action,  he 
Isoiad  Uie  possession  of  any  documents  "  in  the  bill  mentioned,  and  in  his  answer 
Hwered  unto;"  and  "wiUiout  admitting  the  truth  of  any  cf  suofa  matters,  he 
edined  to  answer  any  ol  the  other  matters  in  the  said  bill  mentioned,  and  inquired 
her  and  not  thereinbefore  answered  unto,  the  Plaintiff,  as  the  Defendant  was  advised 
sd  submitted  and  humbly  insisted,  not  being  entitled  to  any  answer  thereto  from 
16  Defendant." 

The  Defendant  haviog  wholly  omitted  to  answer  the  other  parts  of  the  bill,  the 
IsiDtiff  took  twenty-two  exceptions  for  insufficiency,  which  the  Master  however 
■allowed ;  and  the  oause  now  came  on  upon  exceptions  taken  by  the  Plaintiff  to  the 
Interns  report. 

Mr.  Pemberton  and  Mr.  Willcock,  for  the  Plaintiff,  in  support  of  the  exceptions. 
i  is  oleu-Iy  settled  that  this  Court  has  jurisdiction  to  oraer  securities  given  for 
noey  lost  at  play  to  be  delivered  up ;  Bmoden  v.  ShadweU  (Ambler,  269),  WpUM  y. 
Ulmfer  (1  Kuss.  293) ;  and  it  has  the  power  of  compelling  a  discovery  necessary  for 
lorag  the  Plaintiff's  case ;  Andrew  r.  Beny  (3  Anstrutiier,  634). 

The  teaaon  the  Defendant  objects  to  answer  is,  because  he  may  be  aubjeet  to 
uties,  but  where  the  time  limited  for  suing  for  the  penalties  has  expired,  a 
Wendant  is  bound  to  answer,  and  can  no  longer  claim  any  proteoti<m ;  ParkhMr$t  v. 

(1  Mer.  400),  The  (^frporaiion  of  Trimiy  Eoum  v.  Bvrge  (2  Sim.  411).  In  tbia 
Me  the  time  has  expired,  31  Eliz.  c.  5,  s.  5. 

The  Statute  of  Ann  (9  Ann.  c.  14,  s.  3)  enacts,  that  persons  liable  to  be  sued  shidl 
ft  oompellable  to  answer  on  oath,  and  this  Act  has  been  extended  by  the  Act  of 
leorge  the  Second  (18  Q.  2,  o.  34),  which  enables  a  party  to  have  relief  as  well  as 
beovery  in  equity. 

)  The  statement  of  the  Defendant's  keeping  a  gaming-house  is  merely  descriptive, 
■d  forms  no  ^rt  of  the  equity  relied  upon  as  the  foundation  for  the  relief  claimed 
jr  die  Plainlaff.  The  principal  part  of  tbe  matter  which  is  unanswered  has  no 
ihtion  whatever  to  that  fact.  The  Defendant  is  bound  to  set  forth  Uie  consideration 
pfui  for      bills,  &C. 

Lastly,  the  objection  to  answer  is  not  properly  taken.  The  Defendant  does  not 
lite  Uiat  the  discovery  will  render  him  liaue  to  any  penalty. 

Hr.  G.  Turner  and  Mr.  Toller,  ooah^  The  keeping  of  a  gaming-house  is  an 
fmee  at  common  law,  for  which  the  Defendant  might  be  indicted,  TheKmg  v.  Mogier 
1  Bar.  &  C.  272).   The  answer  of  the  Defendant  to  these  interrogatories,  would  all 
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tend  to  lead  a  jury  to  the  conelusion  that  the  Defendant  was  guilty  of  that  [B| 
offence.  Where  an  answer  would  render,  or  tend  to  render  a  part^  UaUe  ajxn  & 
eriminal  matter,  he  is  not  bound  to  answer  the  facts,  or  any  link  m  die  cub  of 
woof;  Paaion  v.  Douglas  (16  Yes.  239,  and  19  Yes.  225),  Maeealltm  v.  7W<os(3T.& 

Jer.  183),  S<mtJutU  r.  (Younge.  308),  Glymt  v.  Sauton  (1  Keen,  329).  n»  &ri< 

iS^^  V.  One*  (1  Atk.  460). 

This  is  not  a  prooeeding  undw  the  Statute  of  Ann,  Imnifi^t  within  tiw  dm 
months,  and  that  sfetnte-does  not  reUere  the  Deftmdant  from  Uie  pendtiMVttiiM 
to  the  common  law  offence  for  keeping  a  gaming-house. 

If  any  of  the  interrogatories,  taken  alone,  might  be  safely  answered ;  yet  io  Ail 
case  they  are  so  connected  with  the  imputed  offence,  tbfit  it  would  be  impoMifalet» 
answer  them  with  safety.    They  exhaust  all  lawful  consideration  f w  the  biU, 
leave,  by  inference,  that  connected  with  the  gaming-house.   It  was  the  du^  d  tti 
Plaintiff  so  to  hare  framed  his  pleadings  as  to  keep  the  two  separate. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolia  [Lord  Langdale].  Having  regard  to  the  partink 
relief  aoa^t^  and  disregarding  some  of  the  objectionable  allegations  contained  iattn 
bill,  it  a^imrs  to  me  ^t  several  of  the  questions  oompnaed  in  the  xnterrogatiiigiMl 
are  such  as  the  Defendant  might  lawfully  be  required  to  answer,  but  Uiat  is  notdii 
question  here.  The  (Question  to  be  determined  is,  whether,  upon  this  bill,  fniDal» 
it  is,  [93]  and  containing  the  allegations  which  it  does  contain,  the  Defeodut  ii 
bound  to  answer  all  or  any  of  these  questions. 

I  cannot  conjecture  what  reason  induced  the  Plaintiff  to  insert  some  of  the  sQ^ 
tions  contained  m  this  record.    The  fact  that  the  Defendant  kept  a  gambling-hoii 
at  Now  54  St.  James's  Street,  is  certainly  not  the  foundation  for  the  reuef  i«ay«d,  ft 
tiie  first  thing  p(»itively  stated  in  the  bill  is,  that  this  Defendant  for  some  tias 
previously     and  on  the  26th  of  July  1841,  kept  a  gambling-house  for  playing  stiUef 
games,  at  No.  54  St.  James's  Street.   This  is  not  a  mere  description  of  ue  Dria 
dani's  house,  or  of  where  he  is  to  be  found,  but  a  distinct  and  positive  all^itiiii 
that  at  tiie  time  stftted  the  Defendant  kept  a  gambling-house  for  playing  at  ilkf 
games.   This  undoubtedly  is  an  indictable  (^fonce,  and  is  one  most  peniidoui « 
society.   There  is  scarcely  any  offence  which  leads  to  greater  misi^ef,  yet 
bill  the  Defendant  is  charged  with  having  conmiitted  it.    The  next  allegatsoD  in  ^ 
bill  is,  that  the  Plaintiff  lost  £800  by  playing  and  gambling  at  such  illegal  gaoM  d 
the  said  gambling-house,  and  these  bills  of  exchange  are  then  connected  witk  tfei 
ille^l  transactions  which  took  place  at  this  house.    The  bill  goes  on  to  charge  a  gi 
variety  of  circumstances  relating  to  the  bills,  which  are  calcumted  to  obtain  from 
Defendant  the  discovery,  either  that  this  was  a  gambling-house  kept  by  the  Dria 
dant,  or  to  exhaust  -all  other  means  by  which  the  Defenduit  might'  Dave  obtained  tk 
bills,  and  all  other  valid  considerations  for  them,  and  so  leave  the  necessary  inteM 
Everything  else  being  excluded),  that  this  was  a  gambling  tranaactim],  and  as  A 
i^ntiff  says,  committed  at  this  house. 

[94]  It  is  perfectly  true,  as  haa  been  argued  that  this,  in  reality,  is  not  A 
foundaticm  for  the  relief.   It  is  impossible  to  oonjecture  why  it  was  inserted ;  bit 
there  is  the  statement  standing  upon  this  reoond  in  connection  with  a  great  nntf 
of  others,  and  a  discovery  required  of  these  matters  which  more  or  less  direedy  tn 
to  shew  that  this  was  a  gambling  transaction  committed  in  this  very  gambliDg^omt'; 
Now  I  cannot  help  thinking,  that  in  a  case  of  this  sort  there  may  be  jmt  u 
legitimate  grounds  for  seeking  relief  and  discovery  and  yet  there  are  droumstsneetii 
respect  of  which  diecorery  ot^t  not  to  be  sought,  and  which  the  DefeDdant  is  aril 
bound  to  give. 

It  is  the  duty  of  the  Plaintiff  in  framing  his  reoOTd,  and  in  asking  for  discoTrt' 
to  sepwate  the  matters  to  whieh  he  is  entitled  to  an  answer,  from  uiose  whieli  k 
cannot  legally  call  upon  the  Defendant  to  discover.  My  attention  has  nob  spedla^. 
been  called  to  all  the  interrogatories  and  |»ending  an  argument,  itisimpoBn1ilel»{ 
read  them  through  with  that  attention  whidi  a  case  d  this  kind  requires; 
impressi<m  is,  that  the  subjects  in  respect  of  which  discovery  might  have  been 
mately  asked  for,  and  which  the  Defendant  was  bound  to  give,  are  more  or  less  aiai 
up  with  interrogatories  and  questions,  whidi  the  Defendant  is  not  boand  to  aas«^ 
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rifuuwered,  they  vnAt  lead  to  discovery  tending  to  subject  him  to  proseoution 
rpnaltaee.  I  think  that  ought  not  to  have  been  done.  If  upon  looking  at  the 
^acnKstoiiflB,  and  the  statements  on  which  they  are  founded,  I  find  interrogatoriea 
its  wtinct  and  independent  from  the  cdmina]  matter,  it  may  be  right  to  oul  upon 
I  Defandant  to  answer  tbem ;  but  if  they  are  not  distinct  and  independent,  which  I 
ik  IB  tbe  case  with  regard  to  those  to  which  my  attention  has  been  particularly 
)  eallad,  bat  are  mixed  up  with  other  matters,  or  so  connected  with  them,  either 
my  of  inference,  or  by  way  of  exclusion,  that  they  might  lead  to  a  disclosure  of 
amituices  whiefa  would  sabjeet  tiiis  Defendant  to  be  proseouted  for  the  offence 
III  which  he  is  chai^g^  then  I  think  the  doctrine  of  this  Court  would  induce  me 
■7  that  these  aceptions  to  the  Master's  report  must  be  overruled, 
i  vill  look  over  ttie  InlL  If  I  find  any  interrogatories  diatinot  and  unconnected 
h  Uie  criminal  matter,  I  will  mention  it  to*moirov ;  if  not,  tiie  exceptions  to  the 
Iter's  report  will  be  overruled. 

Umk  16.   The  Master  of  thb  Rolls  [Lord  Langdale].   I  have  read  over  the 
in  this  case,  and  I  find  that  the  charge  of  the  offence  is  more  intimately  connected 
ftil  the  discovery  sought,  than  I  colleoted  during  the  argument.  Th%  ezoeptiona 
therefore,  be  ovemued.   (See  Lee  v.  Bead,  5  Beavan,  381,  and  The  Attorney 
T.iAau,  2  Hare,  566.) 

[06]  Cotton  v.  Cotton.  Dee.  22, 1842. 

he  instance  of  the  mortgagee  of  the  reversion,  the  Court  declined  making  a  stop 
der  on  deeds  brought  into  the  Master's  ofiice  under  a  decree. 

lus  was  a  petition  for  tbe  common  stop  order  on  funds  in  Court,  uid  that  the 
I  might  not  be  delivered  oat  of  the  Master's  office  without  notice  to  the 

iODflT. 

foder  a  will,  A.  M.  Cotton  was  entitled  to  the  rents  of  a  property  dwranie  viduitatef 
Bnder  tbe  decree  in  this  cause  requiring  the  production  of  all  deeds,  &o.,  before 
Uster,  the  deeds  in  question  had  been  produMd  under  a  warrant  of  the  Master, 
he  Petitioner  was  a  mortgagee  of  the  reversion  of  the  fund  and  of  the  estate, 
he  oDly  question  was,  as  to  nis  right  to  a  stop  order  on  the  deeds. 
Ir.  Stratton  argued,  that  as  tbe  deeds  had  been  brought  into  Court  "  for  the 
mg  of  all  perils,  uid  the  indifferent  onstodv  of  them,"  Daies  v.  Emory  (Cary,  26), 
NDmbrancer  on  the  reversion  was  entitled  to  have  them  secured  for  his  benefit, 
least  to  an  order  that  tbey  should  not  be  parted  with  without  notice  to  him. 
Bx  Mastx&  of  thjb  Rolls  ^otd  Langdale]  said,  that  the  deeds  had  been 
bt  into  Court  under  the  decree,  and  merely  n>r  the  purposes  tA  the  suit.  That 
old  produce  great  complication  to  make  suim  an  order,  and  that  as  there  sewied 
itinrity  for  i^  he  must  decline  making  one. 

7]  G^LVIRT  V.  GOOTREY.   D&i.  28,  1842 ;  /ox.  12,  IS,  14,  Manh  13,  1843. 

.C.12L.  J.  Ch.305.   See />icAten  V.  iieyfio^  1863,  Kay,  56 ; /n  n  £b^^ 
173,  L.  R.  8  Ch.  417,  n. ;  /n  n  i>«  Teistur'e  Settled  £siaie»  [18981  ^  <^ 

Gonrt  has  no  authority  to  sell  the  real  estate  of  an  in&nt>  or  to  convert  it,  upon 
I  DotioD  that  it  would  be  benefioiaL 

I  [ffoperty  is  sold  under  a  decree,  and  there  is  jurisdiction  to  sell,  mere  irregu- 
tiee  &ttd  errors  in  the  proceedings  will  not  invalidate  the  sale,  or  prevent  a  good 
I  from  being  made  under  t^e  decree. 

ttbsser  under  a  decree,  to  wh<xn  a  good  title  could  not  be  made,  discharged  from 
pnrohase,  with  his  coats,  chai^faa,  and  ezpences,  including  the  coats  of  bis  petition 
ndis^iaraed. 

tdsr  who  had  freehold,  copyhold,  and  personal  estate,  died  in  September  183!^ 
tringaa  inlant  heir.   Hia  estate  was  insafficient  to  pay  his  debts  and  charges. 
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His  partners,  however,  by  deed,  took  upon  themselTes  to  pay  all  the  debu,  ud 
secured  the  priDoipal  part  of  his  property  for  his  f umily.  A  suit  was  iiutitated  for 
oarryiug  the  deed  into  execution,  and  t^e  Master  found  that,  it  would  be  for  Un 
benefit  of  the  in^t  heir,  that  the  reiJ  estate  should  be  sold  and  amlwd  is  thi 
manner  menticMied  in  the  deed.  -  A  decree  was  made  for  sale,  and  toe  infut  m 
declared  a  trustee  witiiin  the  1  W.  4,  e.  60.  Held,  that  a  sale  ondw  the  detm 
could  not  be  enfwoed ;  that  the  Court  had  no  jurisdictioQ  to  wder  the  ide;  ttril 
tiie  infant  waa  not  a  trustee  within  the  Act ;  that  purchaser  was  not  bomil 
wait  tall  t^e  error  was  oorreoted,  and  the  Court  therefbn  dtsdiatged  him  witk  H 
costs,  charges,  and  expences. 

In  this  case,  Miss  Watson,  the  purchaser  of  a  copyhold  estate  under  the  deem 
the  Court,  by  petition,  prayed  to  be  disohu^ged  from  her  purchase,  on  the  gnMmd  ttl 
there  was  no  jurisdiction  to  order  the  estate  to  be  sold,  and  of  certain  allied  dM 
of  title. 

The  estate  belonged  to  Mr.  Charles  Calrert,  who  died  intestate  in  the  racxA 
September  1882.   At  the  time  of  his  dea^,  he  was  a  trader  subject  to  the ' 
laws,  and  was  entitied  to  certain  freehold  and  copyhold  estates,  and  to  a  large 
estate. 

He  was  also  larjgely  indebted,  and  was  liable  to  the  perfonnanee  of  oovensoti, 
petformanoe  of  which  might,  after  his  death,  hare  been  enforced  as  agunst  hti 
hold  estates. 

For  the  j^urpose  of  thw  application,  and  under  the  circumstancei^  the 
thought  that  it  ought  to  assume  that  the  intestate's  freehold,  copyhold,  and  r 
estates  were,  in  the  aggregate,  insufficient  for  the  [98]  payment  of  all  his  del 
liabilities,  and  conBe(|uetttIy,  that  if  the  estate  haa  been  administered  undw  the 
rules  of  ^w  and  equity,  the  whole  would  hare  been  sold  and  disposed  the 
and  liabilitaes  would  have  been  but  in  part  satisfied,  and  nothing  would  have 
left  for  the  intestate's  heirs  and  next  of  kid,  and  that  this  would  have  been  ib» 
of  a  regular  proceeding  to  sell  and  marshal  the  assets  for  payment  as  far  as 
would  extend,  of  all  the  debts  and  liabilitaes. 

In  this  state  <rf  things,  and  soon  after  the  intestate's  death  his  sunriving 
proposed  an  arrangement  for  the  full  payment  of  all  his  debts,  and  for  sc 
provision  for  his  wnily,  and  for  the  purpose  of  carrying  this  arrangement  into 
a  deed,  dated  the  l&th  day  of  May  1833,  was  executed. 

By  this  deed,  after  reciting  that  tbe  whole  real  and  personal  estate  weold 
very  short  of  answering  the  debts  and  liabilities,  it  was  further  recited,  that  t) 
surviving  partners,  out  of  regard  to  the  memory  of  the  intestate,  and  the  intol 
of  hia  family,  proposed,  that  such  measures  should  be  taken,  that  the  whole  of  tl 
real  and  personal  property  (exclunve  of  his  share  in  the  partnership  effeeti  M 
property,  and  exclusive  of  a  life-estate  which  belonged  to  his  widow),  sbooU  I 
secured  and  applied  for  the  benefit  of  his  family,  uid  that  the  whole  of  UxM 
shotdd  be  paid  in  full  out  of  t^e  capital  and  property  of  the  partoerahip^  v  Iv  At 
surviving  partners ;  and  aiter  further  reciting,  that  the  freehold  estates  woe  m 
to  the  payment  of  t^e  simple  oontraot^  as  well  as  the  specialty  debts,  snd  Asl1| 
marshalling  the  assets,  tiie  oopyhold  estates  might  be  a|^ed  towards  sstiArtii 
of  an  umuity  of  £1700,  whidi  the  intestate  had  covenanted  to  pay  to  his  vidwl 
and  that  euoa  provision  as  therein  mentioned  was  made  for  payment  of  all  [90]  W 
debts,  it  was  agreed,  that  the  freehold,  copyhold,  and  personal  estate  of  tbe  ii^'^ 
(with  such  exception  as  therein  mentioned),  so  far  as  by  law  might  be  done,  then 
be  sold  under  the  direction  of  a  Court  of  Equity,  and  that  the  money  to  sriie&M 
the  sale  should  be  invested  in  the  purchase  of  stock,  and  the  dividendB  VfM 
towards  pa^yment  of  tiie  annuity,  according  to  the  intestate's  covenant ;  iM^ 
after  the  widow's  death,  the  capital  should  be  divided  equslly  among  the  ch^dp^ 
The  surviving  partoers  were  to  apply  the  amount  of  the  intestate's  interest nw 
partnership  assets,  as  far  as  it  would  extend,  in  satisfaction  of  all  his  debts,  sad  Of 
engaged,  personally,  to  pay  all  the  debts  which  could  not  be  so  satisfied; 
further  engaged,  peimmally,  to  satisfy  so  much  of  the  widow's  annuity  as  the  ow 
means  contem)[dated  by  the  deed  were  insufficient  to  pay,  and  that,  whether  I* 
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•tates  coald  be  sold  or  not ;  aad  they  alw^  by  way  of  free  gift,  made  a  farther 
iroTinon  of  £12,000  for  the  children;  and  it  was  arruiged,  that  a  salt  in  equity 
koold  be  instituted  for  the  purpose  of  carrying  the  ammgement  into  effect 

A 1^  mm  aooordingly  filed,  on  the  7th  of  June  1833,  by  the  widow  and  two  of 
he  children  <rf  Uie  intestate,  alleging  that  it  would  be  beneficial  to  the  children  and 
II  penons  interested  in  the  estate  wat  the  arrangement  should  be  ouried  into  effect, 
it  {Rvyed,  ^at  an  aooount  might  be  taken  of  the  intestate's  personal  estate :  that 
i  proper  fund  might  be  set  apart  to  answer  the  annuity  of  £1700  due  to  the  widow : 
tat,  if  neoessarv,  the  real  estate  might  be  sold,  for  the  purpose  of  raising  such 
and :  that  the  (iebts  of  the  intestate  might  be  paid  out  of  the  personal  estate,  as 
ir  as  was  consistent  with  the  deed  of  arrangement,  in  a  due  course  of  administratioQ : 
bat  it  might  be  ascertained,  whether  it  was  for  the  benefit  of  the  children  that 
ke  deed  should  [100]  be  carried  into  effect,  and  in  that  case,  that  the  surviving 
ntners  <d  the  intestate  might  be  ordered  specifically  to  perform  the  stipulations 
D  the  deed :  that  it  might  be  deohired,  that  the  freehold  and  copyhold  estates 
f  the  intestate  were,  under  the  settlement  made  on  his  muriag^  charged  with  and 
Bbjeet  to  the  payment  <rf  the  annuity  of  £1700,  thereby  provided  for  his  widow 
»  ber  jointure :  that  it  might  be  inquired  of  what  freehold  and  copyhold  estate 
he  intestate  died  seised  or  entitled,  and  to  which  of  his  children  the  same  had 
leBceoded :  that  proper  directions  might  be  given  for  the  sale  of  the  freehold  and 
opjhold  estates  of  the  intestate,  or  such  part  thereof  as  the  Court  should  direct, 
Dd  for  the  payment  of  his  debts,  and  the  marshalling  and  application  of  his  assets 
■d  real  and  personal  estates,  for  the  benefit  of  his  creditors  and  the  other  parties 
ktereeted  therein,  and  for  other  and  consequential  relief. 

:  By  the  decree,  dated  the  24th  of  July  1833,  it  was  ordered  that  an  account 
kmld  be  taken  of  the  intestate's  personal  estate,  debts,  and  legacies ;  and  that  the 
faster  should  inquire,  whe^ier  the  surviving  partners  had  paid  any  of  the  intestate's 
irtte;  and  if  they  had,  it  was  declared  that  they  were  entitled  to  stand  in  the  place 
I  tibe  creditors  whose  debts  they  had  paid,  without  prejudice  to  t^e  deed  of  arrange- 
lent,  and  as  to  the  partnership  debts,  not  to  a  greater  extent  than  the  intestate's 
Itste,  as  between  them  and  the  intestate,  was  liable.  And  the  Master  was  to 
iqaire  of  what  freehold,  copyhold,  and  leasehold  estates  the  intestate  was  seised, 
Msessed  of,  or  entitled  at  the  time  of  his  death,  and  which  were  subject  to  any 
ttombrances,  and  who  had  received  the  rents.  And  it  was  declared,  that  the 
MBture  or  rent  charge  of  £1700  to  the  widow,  was  a  good  charge  on  the 
Mhold,  copyhold,  and  per-[101]-sonal  estates  of  the  intestate.  The  free- 
iold  estate  was  ordered  to  be  sold,  and  the  Master  was  to  inquire,  whether  it 
ttnld  be  for  the  benefit  of  the  children,  that  the  indenture  of  arrangement 
konld  be  carried  into  effect,  supposing  the  copyhold  estate  to  be  sold  under  the 
me,  or  supposing  that  the  same  shomd  not  be  so  sold,  wheAer  it  would  be  more 
k  their  benefit  th^  the  copyhold  estate  shonld  or  should  not  be  sold,  pursuant 
t  that  arrangement. 

Od  the  20th  of  Febnuoy  1839  the  Master  made  his  report  upon  the  several 
latten  referred  to  him ;  and,  amongst  other  things,  he  stated  his  opinion  to  be, 
hat  it  would  be  for  the  benefit  of  the  children  of  the  intestate  that  the  deed  of 
Rangement  should  be  carried  into  effect,  whether  the  copyhold  estates  should  be 
lid  under  the  arrangement  or  not,  but  that  it  would  be  more  for  their  benefit,  that 
he  copyholds  shoulabe  sold  pursuant  to  the  arrangement,  than  that  the  same  should 
at  be  sold ;  and  it  appeared  that  no  creditors  remained  unsatisfied,  the  debts  having 
•ra  paid  by  the  widow  or  the  surviving  partners  acting  for  her. 
.  Bj  the  decree  on  further  directions,  dated  the  28th  of  March  1839,  it  was  declared, 
hit  it  wonld  be  for  the  benefit  of  the  infants  that  the  deed  of  arrangement  should 
■  carried  into  effect ;  and  after  directing  the  freeholds  to  be  sold  pursuant  to  the 
Inter  decree,  it  was  declared,  that  it  wonld  be  for  die  benefit  of  the  infant  that 
be  copyholds  should  be  sold,  with  the  approbation  of  the  Master,  to  the  best 
arehaser,  and  that  all  proper  parties  should  join  in  the  sale,  and  that  the  money 
rising  from  the  sale  shonld  be  paid  into  the  bank  to  the  credit  of  the  cause ;  and 
i  was  declared,  that  after  the  sale  and  payment  of  the  purchase-money  arising  from 
be  eopyholds  into  Cour^  the  in&nt  De-[10^fendant,  Charles  Cklvert,  as  the 
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customary  heir  of  the  ioteatate'e  copyholds,  held  of  the  Manors  of  Mewotth  Sjo^ 
Islevorl^  Rectory  and  Twickenham,  would  be  a  trustee  for  the  purduser  under  A 
Act  1  W.  4,  0.  60 ;  and  he  was  ordered  to  execute  such  surrender  and  asautUN 
as  should  be  proper  and  approved  by  the  Master. 

Under  this  order,  and  another  order  dated  the  lltb  of  June  1841,  a 
house  and  lands  at  Whitton,  being  part  of  the  intestate's  estates,  and  partly  frah 
and  partly  copyhold  of  three  soTeral  maoora,  was  put  up  to  sale,  and  was  paidu 
by  kne  Petitioner  for  X9450.  She  was  let  into  poesesaion,  but  bdng  nevsllM 
allowed  to  object  to  tiie  title,  she  stated  sevenu  objections  by  her  petitun, 
prayed  to  be  disohaiged  from  the  oontraot. 

Mr.  Eindersley  and  Mr.  Selwyn,  in  sapport  of  die  petitaon.  Where  a  u 
purchases  property  under  a  decree  of  the  Court,  and  it  can  be  shewn  that  um 
a  material  error  in  the  decree,  he  will  not  be  held  to  his  purchase,  but  the  Ol 
will  discharge  him,  Lechmere  v.  Brasier  (2  Jac  &  W.  287).  The  same  aotba 
shews  that  the  purchaser  is  not  bound  to  wait  until  the  error  has  been  corrected. 

In  the  present  case,  the  Court  had  no  authority  to  sell  the  estate  of  t^e  is 
The  sale  was  not  directed  at  the  instance  of  the  creditors,  but  for  the  purpoM 
carrying  out  an  arrangement  which  it  was  conoelred  would  be  benefio^  to 
family.  But  an  infant^  inheritance  is  never  bound  by  any  discretionary  act  of 
Court,  Taylor  v.  FhiUps  (2  Yes.  sen,  23).  In  Sinum  v.  Jtmes  (2  Kuss.  &  M. 
n.03r|  it  was  held  that  the  settlement  by  t^e  Court,  of  an  infant's  leasehold  wu 
binding.  Sir  John  Lea^  said, "  This  Court  has  no  authority  to  give  an  inbnt  a  p 
of  alienation  even  for  her  own  benefit"  (And  see  Riutd  v.  Buuelf  1  MoDoy, 

Though  the  intestate  was  a  trader,  still  his  copyhold  estates  were  not  read 
liable  to  his  debts,  either  by  the  47  G.  3,  c  74,  or  by  the  1  W.  4,  c.  47,  whicki 
subjected  to  debts,  the  real  estate  of  a  trader,  "which  would  be  assets  for  the  pni 
of  his  specialty  debts,"  which  copyholds  were  not.  The  Act  of  the  3  &  4  W. 
104,  does  not  apply,  as  it  pasaed  aubsequently,.  and  the  only  way  of  reachiq 
copyholds  would  be  by  marshalling  the  assets,  as  it  appeara  that  the  annuity  4 
wife  waa  a  charge  on  the  copyholda.  The  decree  is  eironeoua  in  not  declarin 
intestate  to  be  a  trader  within  the  Acta,  in  not  directing  the  proper  aocooot^ 
and  in  declaring  the  infant  a  trustee  within  the  1  W.  4,  a  60,  which  he  evidl 
wu  not :  besides  this,  the  Court  proceeded  on  the  notion  that  the  eldest  soa, 
the  cufltomary  heir,  whereas,  as  to  some  part  of  the  property,  tike  youngest  fiUei' 
character. 

They  also  contended  that  the  mode  of  taking  the  aooounta  befwe  the 
appeared  to  be  erroneous. 

Mr.  Pemberton  and  Mr.  Sidebottom,  amirh.  No  fraud  or  colloeion  is  sugg 
in  this  case ;  and,  therefore,  the  very  important  question  is,  what  are  tiie  rulei  i 
Court  in  cases  of  purchases  under  its  decrees,  and  how  far  has  a  purdiaaer  the 
to  enter  into  the  correctness  of  tJie  prooeedingi^  and  object  to  the  orded 
decrees. 

[104  ^^^^        ^  purchaser  is  not  bound  by  any  irregularity  ii 

proceedings,  provided  the  proper  parties  are  before  the  Court  All  he  has  to  i 
that  the  decree  is  made  in  the  presence  of  all  proper  parties,  and  then,  whe^ior 
be  infonts  or  adults,  they  are  ul  bound  by  the  decree  of  the  Court.  JJoyd  v.  • 
(9  Yes.  37),  Owtu  v.  Friee  (12  Yea.  89),  and  Bemutt  v.  BamiU  (2  Sch.  A  hd. 
in  which  Lord  Bedeedale  says  (page  576),  "  The  mincipal  qaesdcm  in  tins  a 
one  of  considerable  importance,  whether  a  sale,  under  a  decree  of  a  CcNut  of  8 
is  to  be  impeached  on  the  grounds  on  which  this  is  sought  to  be  impeadied. 
of  all  it  is  stated,  that  this  ia  a  case  in  which  the  heir  of  the  debtor,  as  not 
of  age,  ought  to  have  had  a  day  to  shew  cause  against  the  decree,  and  foi 
reason,  that  the  decree  neceeaarily  required  hia  joining  in  the  conveyance 
eatate.  I  incline  to  think  that  that  was  so,  that  the  decree  in  tJiat  re 
erroneous,  and  that  there  ought  to  have  been  a  day  to  shew  cause, 
objection  is,  that  there  was  no  sufficient  account  of  uie  personal  estate,  aa 
the  proceedings  before  the  Master  were  a  fraudulent  contrivance  betveso 
Bennett  and  Johnsoa"  Lord  Kedeadale,  after  saying  that  the  latter  was  a  i 
which  would  require  investigation,  proceeded : — "       as  to  Hart's  rqpflsnti 
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nd  Hamill,  tho  questioii  is,  whether  they  are  persons  who  caa  be  affected,  supposing 
lie  drouinstances  to  be  clearly  true  as  stated,  namely,  that  there  was  error  in  the 
akment  of  the  Court  in  not  giving  a  day  to  shew  oause,  and  error  also  in  direoting 
lUB  ondOT  the  tnnmmstanoes.  Now,  on  i3uX  subject  I  must  eonfen,  after  aonsider* 
^  this  a  good  deal,  I  think  it  would  be  too  mneh  to  say,  that  a  [106]  purchaser 
ader  a  decree  of  tiiat  description  can  be  bound  to  look  into  all  these  circnmstanoee ; 
[  he  is,  he  must  go  through  all  the  proceedings  from  the  beginning  to  the  end,  and 
are  the  opinion  of  the  Court  that  the  decree  is  right  in  wl  its  parts,  and  that  it 
rtmid  be  impossible  to  alter  it  in  any  respect.  The  cases  warrant  no  auch  opinion, 
hi  the  contrary,  as  far  as  I  can  find,  the  general  impression  they  give  is,  that  a 
QTchuer  has  a  right  to  presume  that  the  Court  has  taken  the  steps  ueoessary  to 
mstieate  the  rights  of  the  parties,  and  that  it  has,  on  that  inTestigation,  properly 
Mreeda  sale ;  then  he  is  to  see  that  this  is  a  decree  binding  tiie  parties  claiming 
he  estate,  that  is,  to  see  that  all  ^nroper  parties  to  be  bound  are  bmore  the  Court ; 
ad  he  has  further  to  see,  that  taking  the  oonTeyanoe,  he  takes  a  title  that  oaanot 
e  impeached  aHumde." 

It  would  be  absurd  after  the  Court  has  {Hnnonnoed  its  decision,  to  allow  a  mere 
orehsser  to  reargue  the  case  by  way  of  appeal. 

Id  this  case  it  is  not  necessary  to  decide  on  tiie  abstavot  power  of  the  Court  over 
ke  real  estates  of  infants,  for  if  the  rights  of  the  parties  had  been  worked  out,  the 
•tate  would  have  appeared  insolvent,  and  a  sale  would  be  inevitable.  The  intestate 
orenanted  to  secure  the  ^£1700  a  year  out  of  his  real  and  personal  estate,  the  oove- 
■Bt  constituted  a  lien  on  his  copyholds,  and  the  other  creditors  would  have  been 
■tiUed  to  have  the  assets  mars  hailed. 

'  The  Court,  in  various  instances,  has  bound  the  rights  of  infants  in  respect  of  their 
Ml  estate.  In  fFall  v.  Bushbif  (1  Bro.  C.  C.  484)  it  was  held,  that  aa  in&nt  was 
iNmd  by  a  [106]  decree  taken  by  ecuuent,  though  there  was  no  referBooe  to  the 
liBter ;  and  in  cases  of  eleoti(Hi  the  Court  will  ewct  for  an  in&nt^  and  sell  the  real 
Itate  fur  Aat  purpose. 

If  an  error  exists  it  can  be  removed  within  a  reasonable  time,  and  an  opportamly 
It^t  to  be  given  for  that  purpose. 

They  also  cited  Luiwych  v,  fFinford  (2  Bro.  C.  C.  246),  Lighilneme  v.  Swift  (2  Ball. 
fcK  207). 

Mr.  6.  Turner  and  Mr.  Willcock,  in  the  same  interest^  cited  MaUaek  v.  Qdltm 
IP.  Wms.  352). 
Mr.  Kindersley,  in  reply. 

Manh  13.  The  Master  of  thb  Rolls  [Lord  Langdale].  There  are  three 
i^ections  to  the  decree  or  order  on  further  directions.  First,  that  the  sale  oi  the 
tayholds  is  directed  merely  because  it  was  deemed  to  be  beneficial  to  the  infant,  and 
W  the  Court  has  no  authority  to  do.  Secondly,  that  this  ia  a  case  not  within  the 
kitate  of  1  W.  4,  e.  60,  and,  ctmseqnently,  that  ^e  decree  is  erroneous  in  deduing 
heinfutChariesCaiverttobeatnisteewithinthetoneintentof  thi^  Act  Thirdly, 
ht  in  &ct  Charles  Gdvert  was  not  customary  heir  of  so  much  of  ^e  land  as  was 
Kid  of  the  manor  of  Isleworth  Rectory  and  Twickenham. 

The  first  objection  depends  upon  the  jurisdiction  of  the  Court  The  Court  may 
ider  real  estates  vested  in  [107]  infants  to  be  sold  to  satisfy  the  demands  of 
nditors,  or  to  give  to  cesfwis  qae  trad  the  benefit  to  which  they  are  entitled,  but  it 
in  DO  authority  to  convert  the  real  estate  of  infants  into  personalty,  or  to  sell  the 
estate  vested  in  an  infant  upon  the  notion  that  the  conversion  or  sale  would  be 
Knefirial  to  the  infant  himself,  or  to  himself  and  others. 

!  Id  this  case  it  appears  to  me,  that  creditors,  unfettered  by  any  contrary  obligation 
Itiieir  own,  midit  have  been  aided  by  the  authority  of  this  Court  in  the  sale  of  tiiis 
Mate,  and  that  in  a  proceeding  adapted  to  the  purpose,  a  good  title  might  have  been 
Meander  a  decree. 

But  the  widow  and  the  snrriving  partners  are  the  only  persons  having  Ic^  claims 

ri  the  eetate,  and  they  have  entwed  into  the  deed  of  arrangement,  according  to 
provisions  of  which,  all  the  creditors  were  to  be  paid,  and  the  annuity  of  the 
lidow  was  to  be  fully  s^isfied,  whether  the  copyholds  were  to  be  sold  or  not. 
YwBx.  the  authorities  which  were  referred  to  in      argument,  it  is  apparent,  that 
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if  there  be  jurisdiction  to  sell,  mere  irregularities  and  errors  in  the  proeeediiui  vS 
not  invalidate  t^e  sale  or  prevent  a  good  tiUe  from  being  made  under  Uie«m; 
ud  in  this  case  I  have  not  thought  it  necessary  to  consider  several  alleged  smn  it 
the  mode  of  taking  the  acoounta,  and  calculatine  the  claims  on  the  esttte.  Sock  j 
errors,  even  if  proved,  would  not  have  availed  t^e  Tetitioner. 

But  if  there  was  no  person  who  had  a  ri^ht  to  call  u^on  the  Court  to  sell  lb 
estate  for  the  satisbotioo  of  a  olaim,  then  it  is  clear,  that  in  sufastanoe  as  wdl  «■ 
words  and  form,  the  sale  was  ordered  only  on  the  |^und  {lOS^  of  its  bemg  benalnt 
to  the  infant  to  sell,  and  I  think  that  this  is  not  within  the  jnnadiction  of  the  Omi 

Now,  by  the  deed  of  anaDgeanent^  the  surviving  partners  were  to  apply  tkg 
amount  of  the  intestate's  interest  in  the  partnership  assets,  as  far  as  it  would  ezto^ 
in  satisfaction  of  all  his  debts,  and  they  engaged,  personally,  to  pay  all  &e  doki 
which  could  not  be  so  satisfied,  and  they  further  engaged  person^y  to  mXMj  m 
much  of  the  widow's  annuity  as  the  other  means  contempUted  by  the  deed  vn 
insufficient  to  pay,  and  in  this  manner,  they  provided  that  neither  Uie  croditon  ^ 
marshalling),  nor  the  widow,  under  the  covenant,  should  resort  to  the  real  t0M» 
intended  to  be  saved  for  the  children,  and  if  this  were  all,  there  could  be  no  qootiaii 
but  that  the  aale  was  asked  for  and  ordered  only  for  the  benefit  of  tb«  ehil^o. 

But  Uien  it  was  part  of  the  aivament^  wat  in  ord^  to  affect  die  w^ykM 
premises,  and  to  obtain  a  sale  ^ereo^  or  the  application  in  manner  aforesaid  d  Ai 
rents,  and  for  all  the  purposes  cousistnit  with  toe  arrangement,  and  more  eqwdd 
as  far  as  might  be  necessary  to  effectuate  such  arrangement,  the  debts  which  doi 
be  paid  by  the  surviving  partners  were  to  be  considered,  not  as  diachwged,  bat  i 
kept  on  foot  for  their  benefit  subject  to  the  arrangement,  and  that  they  shonkl  itts 
in  the  place  of  the  creditors  whose  debts  they  had  paid,  or  in  place  of  the  widoi 
who,  as  administratrix,  had  paid  the  same,  and  abo  in  the  ^ace  of  the  widn 
in  respect  of  monies  paid  to  her  on  account  of  her  annuity  under  her  wmn 
settlement 

The  object  of  this  part  of  the  agreement  was  not  to  enforce  a  legal  or  eqoitii 
right  for  the  payment  of  the  [100]  debt^  but,  if  practicable,  to  take  advantage  of  d 
right  (which  without  the  agreement  would  have  existed),  merely  for  tiie  pncpoie  I 
effecting  the  arrangement,  for  the  benefit  of  the  children  whidi  1^  aneaoeiit  n 
intendea  to  secure  to  them,  and  even  under  this  clause,  the  only  foun^tion  fDria] 
order  to  sell  was,  that  the  ssie  would  be  ben^cial  to  the  infant.  J 

I  do  not  think  that  this  is  a  case  of  election,  in  which  the  Court  having  tfaedoM 
of  electing  for  the  infant,  can,  as  the  result  of  the  election,  direct  the  real  estate  to  W 
sold.    It  was  I  think  justly  argued,  that  if  an  infant  entitled  by  descent  to  real  estiil 
could  have  a  case  of  election  raised  by  a  proposal  to  do  something  for  his  b«^i 
case  could  arise  in  which  means  might  not  be  found  to  give      Gmrb  juriscUetiiMi  I 
sell  the  estate  of  an  infant. 

And  on  the  whole,  after  a  consideration  of  the  deed  of  arrangement^  of  the  foB 
and  scope  of  the  pleadings,  of  the  decree  and  of  the  report,  I  thii^  thi^  order  f 
the  sale  of  the  copyholds  was  founded  solely  upon  the  Master's  finding  in  ooaforai 
with  the  plain  intention  of  the  parties  and  the  real  facta  of  Uie  case,  wxt  it  iroold  li 
beneficial  to  the  children  that  the  sale  should  be  made ;  and  looking  at  the  whd 
arrangement,  I  think  there  can  be  no  doubt  that  the  sale  would  be  beneficial  to  tl 
customary  heirs  individually.  But  it  appearing  that  the  Court  has  not  jariidictid 
to  sell  the  real  estates  of  infants,  on  the  ground  that  the  sale  is  beneficial  to  the/a, 
think  that  the  order  ought  not  to  have  been  made,  and  that  a  sale  under  it  cannot  M 
enforced.  ] 

This  being  my  opinion,  it  is  the  less  material  to  consider  the  other  objectioo^  bsN 
I  think  I  ought  to  state,  that  it  does  not  appear  to  me  that  the  case  comes  witlijj 
[110]  the  provisions  of  the  sUtute  I  W.  4,  c  60,  and  if  it  did,  I  think  that  dfl 
purchaser  could  not  have  been  compelled  to  wait  till  an  error  so  material  as  IM 
dec1arati(m  oi  a  wrong  person  bein^  trustee  f<nr  the  purchasw  was  axreeboA. 

On  t3ie  wh(de,  thoraore,  and  without  entering  into  the  particular  obje^aons  as  W 
the  title,  I  think  tliat  the  Petitioner  is  entitled  to  be  discharged  from  her  purda^; 
and  to  have  the  stoek  arising  from  the  investment  of  t^e  pQrohase-mooc7  paid  nM 
Court  transferred  to  her. 


Digitized  by 


HiT.ni 


BONSBR  V.  OOZ 


767 


And  ifc  miut  be  referred  to  the  Taxing  Master  to  tax  heir  costa,  ohar^es,  and 
ipeaiei  ineurred  in  respect  of  the  purchase,  including  the  costs  of  this  peti^n,  the 
HBC^  retained  by  the  wioticneer  nuut  be  r^iaid  to  her,  uid  she  must  give  up 
osesrion  and  aooount  tw  any  rent  she  has  received. 

[110]   BoNBER  V.  Cox.   Dec  9,  10,  12,  1843;  ManA  13,  1843. 

raa4Beav.  379;  49E.  IL  386;  10  L.  J.  Ch.  390;  on  appeal,  13L.  J.Ch.  260: 

8  Jur.  387.] 

u  became  sorety  for  B.  to  C.  for  a  sum  "for  value  received  by  a  draft  at  three 
Booths'  date.  C.  (without  t^e  eoncurrence  of  A.),  at  once  paid  tiie  amount  to  B., 
instead  of  giving  the  draft  at  three  months.  Held,  that  the  agreement  had  been 
Tuied,  and  that  the  surety  was  therefore  discharged. 

Iliis  case  is  reported  (4  Beavan,  379),  and  the  Lord  Chanc^or  having  referred 
ia  matter  back  to  the  Master,  it  now  came  on  upon  eneptions  to  his  second  report 
Mr.  Anderdon,  for  Messrs.  Morrell. 
Mr.  Femberton  and  Mr.  Dixon,  for  the  Flaintiffl 
nil]  Mr.  Shebbeare^  for  the  executors. 

miA  13.  Thx  Mastkr  of  thb  Bolus  [Lord  Langdalel.  Davies  and  Richard 
K  were  partners  in  the  iron  trade^  BichudCox  and  tiie  Morrells  were  partaers  as 
inkers. 

In  October  1831  four  bills  of  exchange  for  X500  each,  drawn  by  Davies  on  Bichard 
Dx,  and  accepted  by  him,  payable  in  three  months,  were  nearly  due,  and  another 
D  of  exchange  for  £760,  on  which  Davies  and  Biohard  Cox  were  liaUe^  was  also 
sarly  due. 

John  Cox,  in  order  to  enable  Richard  Cox  to  obtun  from  Cox  and  Morrells  money 
hnrewith  to  meet  two  of  the  £600  bills,  and  to  enable  Davies  and  lUchard  Cox  to 
rovide  for  the  £750  bill,  joined  Richard  Cox  in  signing  two  promissory  notes,  one 
r£999  and  the  other  for  £760,  to  Cox  and  Morrells,  and  each  of  ^ese  notes  was 
ycseed  to  be  given  "for  value  received  by  a  draft  at  three  months'  date." 

When  tbia  case]  was  first  before  me  (4  ceavan,  379),  it  was  admitted,  Firsts  that 
iha  Cox  was  a  mere  surety.  Secondly,  That  the  notes  of  John  and  I^chard  C(ue 
me  given  for  the  purpose  of  enabling  lUchard  Cox  and  Davira,  respectively,  to  meet 
ro  o7  the  £600  buls,  and  provide  for  the  £750  bill  Thirdly,  That  the  money  was 
» be  raised  by  discounting  the  drafts,  which  were  intended  to  be  the  consideration 
r  ^e  promisaory  notes ;  and  4thly,  That  in  point  of  fact  the  drafts  were  not  given. 

fUin  Messrs.  Morrell  alleged,  that  although  the  drafts  were  not  given,  they 
banoed  money  to  satisfy  the  bills  which  were  outstanding  against  Davies  and 
aihard  Cox,  and  thus  accomplished  the  purpose  which  was  intended  by  the  whole 
usaction,  and  gave  to  the  pnucipal  debtor  the  benefit  and  accommodation  which  the 
intended  to  procure  for  him. 

Tlw  executors  of  John  Cox,  on  the  other  hand,  insisted  1st,  That  it  was  not 
(Oved  that  Cox  and  Morrell  had  made  uiy  advance  to  pay  the  bills  which  wan 
fteoded  to  be  satisfied,  and  2dly,  That  if  it  were  proved  that  they  had  advanced 
uney  to  pay  those  bills,  the  advance  had  not  been  made  in  such  a  way  as  to  give  to 
he  [Mineipal  creditor  the  three  months'  credit,  which  it  appeared  upon  the  laoe  fk 
ke  promissory  note  the  surety  had  contracted  for. 

Messrs.  M!orreIl  did  not  contend  that  their  alleged  advance  was  made  any  other- 
lise  than  by  direct  payments  on  account  of  Davies  and  Richard  Cox,  to  the  full 
■Mont  of  both  the  sums  for  which  John  Cox  had  become  surety.  They  said,  that 
Mr  had  appU^  the  money  in  paying  the  bills  which  John  Cox  intended  to  have 
Mttfied.  They  did  not  allege  that  their  payments  were  made  subject  to  any  deduction 
ir  disoountt  or  wen  made  on  any  special  contract  as  to  t^e  repayment 

And  on  the  other  hand,  the  executors  of  John  Cox  did  not  allege  that  Messrs. 
brrall  had  so  pakl  Uie  mon^  as  to  ^  ^e  bills  which  were  intended  to  be  satisfied 
it»  ^eir  own  huuis,  with  an  immediate  right  of  suing  upon  Uiem. 
In      state  of  circumstances,  I  overruled  die  exoeptumA,  <m  the  ground  that  the 
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advanoe  if  made  by  the  pl3]  Messrs.  Morrell,  was  not  made  in  a  manner  to  jpre 
principal  debtor  any  credit  whatever.  The  outstutding  bills  which  the  sorety  iot 
to  have  paid,  were  in  fact  jxud  and  satisfied,  and  as  Messrs.  Morrell  allied, 
|Hud  and  satisfied  by  them ;  but  the  money  wherewith  soch  payment  was 
instead  of  being  raised  by  the  discount  of  a  draft  which  had  three  months  t 
and  in  respect  of  which  the  principal  debtor  could  not  have  been  sued  tUl  the  i 
had  expired,  was  immediatdy  advanced,  by  a  direct  payment,  to  the  fall  amoDnlj 
the  account  of  Davies  and  Cox,  in  such  a  way  as  to  give  Cox  and  Morr^j 
immediate  right  to  charge  Davies  and  Cox  in  aocoant  with  die  fall  amount 
advance,  and  this  being  oontearv  to  die  apparent  intention  of  the  surety,  he 
to  me  to  be  released  from  bis  liability.    The  only  question  upon  the  foots  i 
Messrs.  Morrell  was  whether  a  surety,  who  makes  nimself  liable  for  a  loan 
principal  debtor  to  be  made  in  such  a  way  as  to  secure  to  the  principal  debtor  i 
mondis'  credit,  is  to  be  held  liable,  when  the  loan  is  so  made  as  not  to  give  tiiatr 

The  case  went  before  the  late  Lord  Chancellor,  but  unfortunately  was  so  prei 
to  him  as  not  to  obtain  a  decirion  upon  that  which  was  then  the  only  quescioo. 

His  Lordship  was  led  to  suppose,  that  it  had  been  alleged  here,  that  an  eqv' 
for  the  drafts  mentioned  in  the  promissory  notes  had  neen  given,  by  u 
deducting  discount,  that  nothing  had  been  omitted  but  the  mere  ceremony  of 
dte  drafts  and  disoonnting  them,  Messrs.  Morrell  having  in  £sct  advanced  the  i 
leea  the  diBooant,  in  sooh  a  way  as  to  give  to  all  parties  die  |nreeise  boiafit  for ' 
they  stapolated,  and  to  preelude  themsenrea  from  making  any  ionnediate  [11^  <' 
till  the  time  of  the  intended  credit  had  expired;  and  upon  that  sappr  *' 
Lordship  exivessed  his  dissent  to  an  opinion  which  he  understood  to  have 
here,  though  in  fact  no  such  o{nnion  had  been  expressed,  uid  though  the  beta  i 
which  such  opinion  was  supposed  to  hare  been  lormed,  had  never  bem 
allefi»d. 

On  the  other  hand,  his  Lordship  was  led  to  suppose  that  it  bad  been 
by  the  executors  of  John  Cox,  that  the  money  advanced  Yiy  Mesan.  Morrdj 
advanced  fw  the  parpoBe  oi  getting  poeaeesion  <h  the  IhUs  and  obtaining  an:' 
right  to  sue  upon  them. 

So  that  before  his  Lordship  it  appeared  to  be  a  question  of  fact;  1st, 
Messrs.  Mwrell  had  advanoea  a  sum  of  money  deducting  diacount  in  audi  a  < 
to  preclude  diemaelves  from  the  rig^t  of  demanding  or  suing  till  the  time  of  i 
expired ;  or,  Sdlv,  Whether  diev  ud  so  advanced  die  money  as  thereby  to 
session  of  the  mm  intended  to  oe  satisfied,  with  an  immediate  ri^t  to  sue  i 

I  do  not  think  it  necessary  to  make  any  remark  upon  the  singular  notion 
was  anywhere  considered  to  be  immaterial  what  answers  were  artsa  to  these  qv 
With  the  impression  made  upon  the  mind  of  the  hard  Chuiodlor,  it  was  nc 
refer  the  exceptions  back  to  the  Master. 

And  at  present,  when  the  Master  has  made  his  further  report  and  eiweptkoil 
again  been  taken,  we  are  substantially  in  the  same  situation  as  before. 

The  executors  of  John  Cox  did  not  before,  and  do  not  now  ocmtend,  tint 
MOTrell  so  advanced  the  [115]  money  as  to  obtain  an  inunediate  right  of 
the  bills  which  were  intended  to  be  satisfied. 

And  Meeara.  Moirell  did  not  before,  and  do  not  now  eootend,  that  the : 
advanced  less  the  disooont^  or  after  deducting  die  diseoont^  v  on  any  speoil  i 
meat  or  arrangement. 

But  they  contend,  as  before,  thouvh  on  an  altered  st^  of  fiuta^Uiat  they  i 
the  full  money  in  satisfaction  of  die  oills  intended  to  be  satirfed,  and  aigne  1 
doing  so,  they  did  not  release  the  surety. 

And  the  executors  of  John  Cox  contend,  as  bef(H«,  Ist,  That  thwe  is  no 
the  money  was  advanced  in  satishu^on  of  the  lulls ;  and,  2d]y,  That  if  t 
was  advanced  in  the  manner  alleged  by  Messrs.  Morrdl,  it  was  not  so  advanced  I 
secure  the  prindpal  debtor  the  andit  which  the  sorety  intended  far  him,  and 
surety  is  ther^ore  released. 

Tiie  Master  has  by  his  report,  dated  the  28th  of  Jnne  1842,  allowed  tbei 
Xi 50  and  interest  as  a  debt  doe  from  the  estate  of  John  Cox  to  JasMS  and ' 
IIiotbU.  and  has  disallowed  the  elaim  of  Mean  Mondl  to  die  sDm  of  £^ 
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The  Messrs.  Morrell  have  taken  exceptions  to  the  Master's  disallowance  of  their 
bun  of  X999,  and  the  PluotiA  have  excepted  to  the  Master's  allowance     the  debt 

I  £150. 

This  oaae  comes  on  upon  exceptions  to  the  Master's  report.  One  exception  taken 
J  Messrs.  Morrell  on  the  ground  that  the  Master  has  disallowed  the  claim  made  by 
Mm  against  the  estate  of  John  Cox  deceased  to  the  [116]  amount  of  £999,  and 
BOtber  exoepti<»i  taken  by  the  Plaintiffs,  on  the  ground  that  the  Master  has  allowed 
claim  made  by  Messrs.  Morrell  against  the  estate  of  John  Cox  to  the  amount 


With  respect  to  the  exception  of  the  Messrs.  Morrell,  it  appears,  that  they  agreed 
)idrance  the  sum  of  £999  or  £1000  on  having  a  joint  and  several  promissory  note 
f  John  and  Bichard  Cox  deposited  with  them  as  a  security,  that  in  this  transaction, 
oho  Cox  was  a  mere  surety  for  Richard  Cox  or  for  Davies  and  Cox,  and  that  the 
huice  was  not  to  be  made  by  a  direct  payment  in  money,  but  was  to  be  obtained 
f  the  discount  of  a  bill  which  had  three  months  to  run,  and  that  this  being  the 
pnement  upon  which  John  Cox  assumed  Vis  liability  and  became  surety,  the 
lEUisemeot  was  varied  without  his  authority,  and  the  advance  was  made  directly,  and 
I  soul  a  way  as  to  create  no  credit  at  all  as  between  the  bank  and  Davies  and  Cox. 
•  was  so  made,  as  not  to  flve  to  Richard  Cox  or  to  Davies  and  Cox  any  free  and 
nred  credit  for  any  time  miatever.  Three  months  had  been  stipnlated  for,  and  the 
hanoe  was  so  made  as  to  create  a  debt  of  which  payment  might  have  been 
mediately  demanded.  This  matter  is  stated  in  the  affidavits  of  Mr.  Robert  Morrell, 
ram  on  the  14th  of  November  1838,  of  James  Robert  Morrell,  sworn  on  the  6th, 
id  of  Robert,  sworn  on  the  8th  of  December  1841.  It  is  not  alleged  that  John  Cox 
M  a  party  to  the  arrangement  said  to  be  afterwards  made ;  and  I  think  that  Ins 
toation  and  his  interest  was  or  might  be  materially  affected  by  it.  A  man  may  ha^  e 
■son  to  believe,  that  a  person  in  pecuniary  difficulty  may  effectually  redeem  liis 
bin  if  allowed  time,  and  may  be  willing,  on  the  assurance  of  the  required  time 
mg  allowed,  to  become  surety  for  the  payment  of  a  particular  debt  at  the  end  of 


sored  to  the  jxinoipal  debtor.  These  are  oircumstaneen,  which  a  person  advancing 
ODsy  on  the  aecarity  and  claiming  the  benefit  of  the  suretyship  does  not  appear  to 
B  to  have  any  right  to  alter.  It  is  not  enough  that  he  voluntarily  forbears  to 
nand  payment  during  the  time  for  which  the  surety  had  stipulated ;  the  surety  did 
It  intend  to  rely  on  his  forbearance,  but  rested  on  an  agreement  or  condition  that 
»  principal  debtor  should  have  the  time  assui-ed  to  him,  and  should  thereby  have 
I  assured  and  not  a  precarious  freedom  during  that  time.  His  conduct  for  his  own 
ntecdon  might  be  materially  affected  by  the  difference,  and  if  that  stipulated  time 
t  not  given,  and  no  agreement  of  the  surety  to  waive  it  is  shewn,  it  appears  to  me 
Mt  the  situation  of  the  surety  is  improperly  altered  and  that  he  is  released.  Bacon 
Ckesney  (1  Stark.  192). 

Thk  Masher  of  the  Rolu  next  examined  the  evidence  as  to  the  £750,  from 
hish  he  concluded  that  John  Cox  was  a  surety  for  Richard  Cox  and  proceeded : — It 
dear  that  Richard  Cox  did  not  receive  a  draft  at  three  months,  which  was  intended 
r  John  Cox.  The  money  was  so  taken,  as,  upon  the  acquiescence  of  the  Messra. 
ierrell,  an  immediate  and  direct  advance  of  the  whole  sum,  and  therefore  in  this 
•e,  as  well  as  in  the  case  of  the  note  for  £999, 1  think  that  John  Cox  the  surety  was 
leased. 

The  question  is  of  considerable  importance,  and  I  think  it  very  much  to  be 
Igretted,  that  the  parties  did  not  avail  themselves  of  the  opportunity  which  they  had, 
f  obtaining  the  opinion  of  the  late  Lord  Chancellor  upon  the  subject.  I  should  have 
Mn  anxious  to  be  guided  by  his  judgment.  They  pursued  a  course,  which  has 
NRight  the  subject  bw;k  to  me  without  that  assist  [1181-anoe,  and  seeing  no  sufficient 
MOD  to  alter  the  opinion  I  before  expressed,  I  must  adhere  to  it. 

The  exception  of  Messrs.  Morrell  is  overruled  and  the  exception  of  the  Plaintiffs  is 
lowed. 

Non. — ^The  case  afterwards  came  before  the  Lord  Chancellor  upon  appeal,  who 
firmed  the  decdsion  on  tibe  9th  of  Itfaroh  1844. 


EX750. 


lit  time,  and  yet  would  not  become 


were  fully 
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[UB]  Evans  v.  Wiujams.  Mas/  2,  Jwu  7, 14,  1843. 

The  Plaintiff  filed  a  traversing  order.    The  Defendant  afterwards  made  default  ii 
appearing  at  the  hearing.    Held,  first,  that  the  Plaintiff  was  not  entitled  to  taken 
of  course,  such  decree  as  he  oould  abide  by,  but  must  go  through  his  cue  and  tab 
such  decree  as  to  the  Conrt  might  appear  just ;  and  secondly,  that  service  ni  tb  | 
traversing  ordor  must  be  proved  by  affidavit. 

The  Plaintiff  obtained  an  order  to  file  the  traversing  note  (4  Beav.  485)  under  lb 
2l8t  General  Order  of  Aagust  1841.   (Oid.  Can.  170.) 

The  cause  came  on  for  hearing,  when  the  Defendant  made  default  m  ■{ipeiriBi 

and  the  Plaintiff,  on  the  2d  of  M&y,  took  such  decree  as  he  could  alnde  by,  vtid^- 
under  the  44th  General  Order  of  August  1841  (Ord.  Can.  177),  is  absolate  in  ~ 
first  instance. 

Some  doubt  having,  however,  been  raised  as  to  the  regularity  of  this  deoee, 
cause  was  mentioned  again  on  the  7th  of  June,  when  the  first  question  wu,  t' 
it  was  necessary  to  prove  the  service  of  a  copy  of  the  traversing  order,  and,  secoi 
whether  under  the  General  Orders,  the  Plaintiff  was  entitled,  upon  the  Defend 
making  default  in  appearing,  to  take  such  decree  as  he  could  abide  by,  or  whether 
was  necessary  [119]  to  go  uirough  th^  case,  in  order  that  the  Court  might  nuke 
order  as  might  be  just,  as  in  the  case  of  a  bill  taken  pro  emfeaso.   (See  Qemy 
Skendan,  8  Yes.  191.    MoUsworik  v.  Lord  Fem^,  2  Dick.  667.    LeaidM  r. 
1  Sim.  &  St  44.   CdUns  v.  CoO^,  3  Beav.  600.) 

Mr.  W.  M.  James  argued  that  it  was  not  usual  to  produce  an  affidavit,  at 
hearing  of  a  cause,  as  to  any  proceedings  which  had  been  taken  therein.  Thai 
Court,  where  it  was  necessary,  had  always  depended  on  the  certificate  of  the 
Clerk  that  all  the  previous  proceedings  were  regular ;  and,  further,  that  the  e 
alone  taken  in  the  cause  and  no  affidavit,  could  properly  be  inserted  in 
decree. 

He  submitted,  secondly,  that  as  the  traversing  order  had  the  same  effect, 
the  Defendant  had  filed  an  answer  traversing  the  whole  of  the  biU,  and  the  F 
had  filed  a  replication  to  such  answer,  and  served  a  sviponia  to  rejoin,"  tin  PI 
was  entitled,  as  in  other  oases,  where  the  Defendant  made  default^  to  such  decme 
he  couM  abide  by. 

The  Master  or  the  RoLLa   This  ia  quite  a  new  proceeding  and  the  flaan 
therefore  beUer  be  put  in  the  paper  on  Tuesday  next. 
June  14.    The  cause  was  agam  mentioned,  when 

The  Master  of  the  Rolls  [Lord  Langdale]  held,  that  it  was  necessary  to 
by  affidavit,  the  service  of  a  copy  of  the  traversing  not^  and  that  the  Plaintiff  ww 
entitled  [120]  to  take  sudi  decree  as  he  eould  abide  by,  but  most  open  and 
his  case. 

Mr.  W.  M.  James  then  went  through  the  Plaintiff's  oase^  and  the  Court  made 
decree  as  it  thou^t  just. 

[120]  Jewin  v.  Taylor.  Jvly  7,  1842. 
A  bill  containing  offensive  statements  ordered,  by  oonsentt  to  be  taken  off  Uie  file. 


£3 


Mr.  Bacon  moved  to  take  a  bill  off  the  file  with  the  consent  of  all  parties.  Ha 
that  this  was  a  family  suit;  that  the  bill  contained  offennve  statements 
allegations ;  and  that  the  parties  having  compromised  were  all  desirons  that  the 

should  be  removed  from  the  records  ot  the  Court  He  cited  Tremame  v.  Trema^ 
(1  Yern.  189),  in  which  "the  cause  was  between  father  and  son,  and  there  baiiig 
been  great  beat  and  indecent  reflections  on  both  sides  in  bill  and  answer,  aodtli 
matter  being  ended  by  compromise,  upon  motion  made  in  Court  by  Mr.  Pwter,  tha 
bill  and  answer  were  taken  off  the  file,  by  consent." 

The  Master  of  the  Rolls  [Lord  Langdale]  made  the  order. 
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[121]  Cabtwbight  v.  Smith.  Jan.  11,  1843. 

le  Plaintiff  submitted  to  a  demurrer  by  omitting  to  set  it  down  within  twelve  days, 
■od  the  V.  C.  ordered  him  to  pay  the  costs  of  suit.  The  Plaintiff  afterwards 
^ned  at  the  Kolls  an  order  of  course  to  amend,  suppressing  in  his  petition  the 
4nler  of  the  Vice-Chancellor.  It  was  discharged  for  irr^uluity  on  the  ground  of 
Uie  Euppression. 

Ob  tiie  6th  of  August  1842  one  of  the  Defendants,  Smith,  filed  a  demurrer  to  the 
^ebill. 

Ibe  Plaintiff  did  not  set  it  down  for  argument  within  twelve  days,  in  consequence 
vbicb,  under  the  34th  Order  of  August  1841  (Ord.  Can.  174),  it  was  "held  to  be 
Rent)  and  the  Plaintiff  was  held  to  have  submitted  thereto." 
On  tiie  15th  of  November  the  Vice-Chancellor,  to  whose  Court  the  suit  was 
dud,  made  the  usual  order  for  the  tuation  of  Smith's  costs  of  the  suit)  and  for 
■nt  thereof  by  the  Plaintiff. 

Dn  the  25th  of  November  the  Plaintiff  obtained,  upon  petition  at  the  Bolls,  an 
IT  of  course  to  amend  the  bill  as  against  all  the  Defendants. 
Ihia  order  was  obtained  on  the  simple  allegation,  as  to  the  Defendant  Smith,  that 
ad  appeared  and  filed  a  demurrer  on  the  6th  of  August.    The  petition  wholly 
ited  any  mention  of  the  order  of  the  Vice-Chancellor. 

Mr.  Pemberton  and  Mr.  Piggott^  for  the  Plaintiff,  moverl  to  discharge  the  order  to 
id.  They  cited  MackemU  v.  CUtridge  (see  6  Beav.  123). 

Er.  Torriano,  eontjil.  There  is  a  distinction  between  a  demurrer  being  eUlowedt 
a  demurrer  being  submitted  to.  Where  a  demun  er  is  submitted  to,  the  Plaintiff 
liberty  to  amend  his  bill  on  payment  of  {122]  costB.(l)  The  order  of  the  Vice- 
icellor  is  erroneous,  as  it  is  only  upon  the  "  dlloioanee  of  a  demurrer,"  that  the 
ndiDt  is  entitled  to  his  full  costs  under  the  Slst  Order  of  April  1828.  (Ord. 
17) 

the  Plaintiff  has  acted  wrong,  it  has  been  in  consequence  of  a  slip  of  the  aolidtor, 
eoQsidered  that  the  Long  Vacation  was  not  to  be  reckoned, 
tai  Master  of  the  Rolls  [Lord  Langdale].  I  think  that  this  order  is  irregular, 
ueit  was  obtained,  as  of  course,  on  an  imperfect  statement  of  facts,  suppressing 
which  was  most  material,  viz.,  the  order  of  the  Vice-Chaacellor. 
rhe  order  was  made  here  on  the  suggestion,  that  a  demurrer  had  been  filed,  and 
not  been  set  down,  there  being  at  the  time  an  order  of  the  Vice-Chancellor,  which 
cnsts,  directing  the  costs  of  the  demurrer  and  suit  to  be  paid  by  the  Plaintiff, 
bet  was  wholly  suppressed. 

casnot  aa^  that  the  order  of  the  Vice-ChanoellOT  was  irregular,  I  am  bound  to 
it  as  a  Tahd  order  until  it  has  been  discharged. 

1  to  the  right  of  a  Plaintiff  to  amend  his  bill  and  prosecute  his  suit  against  a 
ndant,  where  it  has  been  terminated  by  a  slip  in  not  setting  down  the  demurrer^ 
1  by  no  means  prepared  to  say  that  he  may  not  be  allowed  to  do  so,  upon  setting 
Opposite  party  right  as  to  costs ;  but  the  real  f^ts  and  oiroumsUmces  of  the  [1281 
must  be  brought  forward  and  stated  to  the  Court^.in  order  that  it  may  be  enabled 
erase  its  judgment  on  them. 
Ui  motion  must  be  granted. 

'on.— The  rule  is  different  in  the  case  of  a  plea.  If  the  plu  be  allowed  or 
Ued  to^  the  parties  may  nevertheless  go  into  evidence  to  prove  and  disprove 
relied  on  by  the  plea.  See  Beberi  v.  Jones^jMst,  M.B,  21s6  December  1843. 
IV.  67.  266.] 


1)  See  IFarbyrton  v.  The  London  and  BladewaU  RaUmy  Company,  2  Bear.  263. 
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liACKINZIE  V.  CULRIDGS.    Jvly  7,  1842. 

Where  a  PlaiDtiff  neglects  to  set  down  a  demurrer  within  the  twelve  d&ya,  tbt 
Defendant  is  entitled  to  his  costs  of  suit  and  demurrer,  and  an  order  for  tiiem  lil 
be  made  ex  parte. 

In  this  case  the  Defendant  filed  a  demurrer.  The  Plaintiff  neglected  to  set  it 
down  within  twelve  days,  and,  therefore,  under  the  34th  Order  of  August  1841  (Oti 
Can.  174),  it  was  deemed  to  have  been  submitted  to. 

Mr.  Bacon  moved,  ex  parte,  that  the  Plaintiff  should  pay  to  the  Defendant  b 
costs  of  the  demurrer,  and  also  his  further  costs  of  this  suit. 

The  Master  of  the  Rolls  [Lord  Lanedale]  made  the  order.  (Bcw.  Lih  \Ul 
B.  1400.) 

[124]  Kino  v.  Wilson.   Feb.  20,  1843. 

[See  Manson  v.  Thadeer,  1878,  7  Ch.  D.  634 ;  Grven  v.  Sevin,  1879,  13  Ch.  D.  599.] 

A  tenant  in  possession  purchased  the  property,  which  was  represented  to  be  (o^tJ-s^ 
feet  in  depth ;  it  turned  out  to  be  tnirty-three  only.  Held,  that  he  was  mtitbd  M 
an  aluteinent. 

Though  time  be  loot  of  the  essence  of  a  contract,  it  may  be  made  so  by  uotice,  vlmt 
there  has  been  great  and  improper  delay  on  one  side  in  completing.    It  may  htn 
ever  be  waived  by  proceeding  in  the  purchase  after  the  expiration  of  the  time ' 

by  the  notice. 

On  the  20th  of  July  1841  the  Defendant,  who  was  the  tenant  and  occujHerof 
certain  freehold  house  and  premises  at  Islington,  agreed  to  purchase  the  same  bm 
the  Plaintiff,  and  by  the  terms  of  the  contract,  the  purchase  was  to  be  completed 
the  23d  of  August  1841. 

The  particulars  stated  the  property  to  be  forty-six  feet  in  depth,  when,  in  fact,  tkt 
depth  was  only  iliirtp-tkree  feet. 

The  abstract  was  delivered  on  the  3l8t  of  July,  and  was  returned  with  reqiiiBtiaa| 
and  objections  on  the  10th  of  Au^iut   One  of  these  required  proof  of  the 
descent.   To  meet  this,  the  certificate  of  the  marriage  of  the  vendor's  parents 
furnished,  which  shewed  that  they  were  married  on  the  21st  of  March  1794,  and 
was  accompanied  by  the  certificate  of  the  vendor's  baptism  on  the  1st  of  June  1 
but  which  stated  that  he  was  born  on  the  17th  of  April  1794.    The  draft  of  a  sol 
declaration  under  the  Act  (5  &  6  W.  4,  c.  62),  as  to  this  matter,  was  also  sent 
evidence  was  not  satisfactory  to  the  purchaser,  who  re<juired  either  the  nexffb 
of  the  vendor  to  join  in  the  conveyance,  or  the  bond  oi  indemnity  of  some 
person. 

On  the  1st  of  September  the  vendor  stated  that  he  had  no  better  evideiweM 
offer,  nor  any  corroborative  proof,  for  both  the  medical  man  and  nurse  were  deiL 
He  declined  the  proposal  of  tne  purchaser  and  threatened  to  file  a  bill 

[12Q  Some  further  correspondence,  which  is  not  materia^  took  pUee  betweeo  Al 
parties,  and  ultimately,  on  the  18th  of  September,  the  purchaser  wrote  to  say,  tint} 
the  objection  as  to  the  insufiSciency  of  the  proof  of  the  descent  was  not  removed  vitbi 
a  week,  be  should  consider  himself  no  longer  bound,  and  of  this  he  thereby 
formal  notice. 

The  vendor  afterwards  offered  to  give  an  indemnity,  which  proposal  the  purdoiV 
entertained,  but,  on  the  28th  of  September,  objected  to  the  person  proposed,  »Ji 
insisted  that  he  was  no  longer  bound  by  the  contract.  On  the  15th  of  November  thi 
vendor  furnished  the  solemn  declaration  of  a  party  present  at  the  marriage,  but  ^ 
purchaser  refused  to  renew  the  subject,  and  this  bill  for  the  specific  perfomumce  "M 
in  consequence  filed  on  the  27th  of  November  1841. 

The  cause  now  came  on  for  hearing.   The  Plaintiff  entered  into  no  eridnee  » 
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k  cause  as  to  his  descent,  and  the  Defendant  insisted  that  the  contract  had  been 

r An  end  toy  and  also  that  the  abstract  furnished  did  not  eo  back  far  enough. 
Mr.  FembOTton  and  Mr.  S.  P.  White,  for  the  Plaintiff,  asked  for  a  referenoe  to  the 
Hter  as  to  the  title,  and  as  the  Defendant  had  raised  an  untenable  defence  that  the 
itnct  had  been  rescinded,  they  u:^ed  that  the  Defendant  should,  at  once,  be 
fered  to  pay  the  eosta  op  to  the  bearing. 

Mr.  Eindersley  and  Mr.  Dunn,  amirii,  contended  that  as  tke  Plaintiff  had  failed  to 
^7  with  the  reasonable  requisition  of  die  purchaser,  within  the  time  limited  by 
iwatirtust  and  by  the  notice,  the  contract  had  been  put  an  end  to. 
J[12S]  Secondly,  that  the  conduct,  default,  and  laches  of  the  Plaintiff  had  been 
i(  as  to  disentitle  him  to  any  relief  in  this  Court. 

Thirdly,  that  if  the  purchase  was  to  proceed,  then,  that  there  having  been  a  great 
npmentation  as  to  the  quantity  of  the  land  sold,  the  purchaser  was  entitled  to 
onHtlaon  for  the  deficiency  in  quantity. 

FourUily,  that  no  special  order  ought  to  be  made  as  to  the  costs  up  to  the 
hrin^  espedally  as  the  suit  had  ori^nated  from  die  default  of  the  Plaintiff  in 
pntluDg  satirfactory  evidence  as  to  his  descent. 

|Xr.  S.  P.  White,  in  reply.  The  Defendant  is  not  entitied  to  any  compensation 
nn  erroneous  description.  He  was  tenant  and  in  possession  of  tiie  premises,  and 
k  knew  what  the  property  was  which  it  was  the  intention  of  the  Plaintiff  to  sell, 
jtwhuh  he  intend^  to  purchase. 

jfuflor  V.  Brovm  (2  Beav.  180),  and  Hyde  v.  Dallaway  (4  Beav.  606),  were  cited. 
Master  of  tub  Rolls  [Lord  Langdale].    The  first  question  in  this  case  is, 
'ler  t^e  contract  has  been  put  an  end  to.    Now,  I  am  clearly  of  opinion  that 
time  may  not  be  of  the  essence  of  a  contract,  yet  where  there  is  great  and 
r  delay  on  one  side,  the  otiier  party  has  a  right  to  fix  a  reasonable  time 
which  the  contract  is  to  be  completed ;  that  time  will  then  be  considered  by 
Court  as  having  become  of  the  essence  of  the  contract ;  uid  in  case  the  party 
default  in  doing  what  is  ri^ht  and  [127]  proper  on  his  part,  within  the  time 
^  it  will  be  a  reason  why  this  Court  will  not  afterwards  interfere  in  his  favour 
il  the  execution  of  the  contract 

question  is  whether  those  circamstances  occur  in  the  present  case.  I  cannot 
thinking  that  the  conduct  of  the  vendor  in  this  case  was  not  satisfactory  with 
et  to  the  proof  required  of  his  legitimacy.  The  first  certificate  stated  the 
UB  to  have  taken  place  in  March,  and  the  certificate  of  the  baptism  (which  is 
Uence  whatever  of  the  birth),  shews  the  baptism  to  have  taken  place  in  April 
TDg.  It  therefore  seems  to  have  been  necessair  to  inquire  very  minutely  into 
nmmstances,  and  when  the  birth  really  took  pface.  The  correspondence  is  not 
Eisl,  until  we  come  to  the  1st  of  September  1841.  There  was  then  a  real 
tioQ,  and  the  only  mode  proposed  for  removing  it,  was  by  tendering  the 
nation  of  the  mother.  I  do  not  think  it  material  that  the  declaration  was  sent 
It  signature,  and  without  having  gone  throudi  tbe  usual  formalities,  t^ouj^  it 
veiy  good  reason  for  returning  it  in  order  tiiat  it  might  be  perfected.  The 
I  did  not  agree  upon  the  mode  of  removing  the  objection ;  the  purchaser's 
tor  on  the  18th  of  September  says,  "If  this  objection  is  not  removed  within  a 
I  shall  consider  my  client  no  longer  bound,  and  of  this  I  beg  to  give  you 
1  notice."  Now  I  must  say,  that  under  the  circumstances,  this  was  rather  too 
a  time,  it  was  not  reasonable  to  require  everything  to  be  done  within  a  week, 
irer  that  might  be,  I  think  that  under  the  circumstances  of  this  case,  the 
Kt  was  not  put  an  end  to ;  for  we  find  these  gentlemen  (meaning,  I  daresay, 
the  correspondence  should  be  continued  without  any  prejudice)  afterwards 
eding  in  the  matter,  and  considering  whether  a  satisfactory  indemnity  could  not 
' ;  in  which  [128]  event,  it  is  not  disputed,  the  contract  mieht  be  completed 
regard  to  the  letter  fixing  the  time  within  which  it  was  to  oe  done ;  so  that 
WIS  something  which  might  have  been  done,  after  the  expiration  of  the  time 
V  means  of  which  the  contract  would  have  been  completed.  It  appears  to  me 
the  circumstances  that  the  contract  is  not  put  an  end  to. 

06  next  consideration  here  is,  whether  the  conduct  of  the  Plaintiff  has  been  such, 
P  Um  Court  in  its  discretion  will  refuse  to  grant  a  specific  performance.  Now 
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really  the  whole  question  undet  discussion  between  the  parties,  and  in  isme  in  the 
cause,  or  nearly  so  (for  although  other  objections  hare  been  spoken  erf,  yet  they 
have  not  been  stated  in  a  way  to  mike  me  attach  any  we^fat  to  them),  tu  u  to 
the  le^timacy  of  the  Pkuntiff.  When  the  Plaintiff  was  oalfed  upon  to  prore  it,  I 
think  it  would  have  been  better  to  have  procured  the  necessary  proof  at  onct^  bat  I 
do  not  think  that  the  circumstance  of  not  having  done  so  is  a  reason  why  this  IkS 
should  be  dismissed,  especially  when  the  Defeiui^l^  by  his  aoswer,  insists  thtt  tbe 
contract  was  put  an  end  to,  and  not  on  the  debult  in  procuring  the  raqmste 
evidence.  Seeing  that  there  is  an  existing  contract,  I  think  then  is  no  resson  wb 
it  should  not  be  speoifically  performed. 

The  next  question  is  as  to  the  compensation,  and  I  am  of  opinion  that  compeaa- 
tion  ou^ht  to  be  given.  The  depth  sold  is  forty-six  feet,  whereas  the  vendor  hii 
only  thirty -three.  It  is  said  that  no  deception  could  have  been  practised,  foecanse  tti 
Defendant  was  in  possession  of  tfae  premises,  and,  being  in  possession,  he  must  ton 
known  that  it  was  a  mistake,  and  that  there  were  only  thirty-three  feet.  NovF 
don't  know  that  [129]  persons  in  the  occupation  of  premises  are  in  the  h^  € 
measuring  them ;  I  think  you  would  find  very  few  persons  who  know  the  exact  de|A' 
and  frontage  of  their  premises.  The  purchaser  faad  it  stated  to  him  that  the  {st^in^ 
was  forty-six  feet  in  depth,  and  it  is  a  remarkable  droumstance,  that  the  partMiha 
having  stated  forty^  feet  in  depth,  the  abatraot  ci  title  describes  the  yKxaamu 
thirty-three  feet.  That  was  objected  to  immediately.  It  is  said  yoa  have  descriM 
it  as  forty-six  feet  when  in  point  of  fact  there  are  only  thirty-three.  What  to  de 
answer  made  by  the  solicitor  of  the  vendor  ?  In  sulwtance  it  is  this,  reoenUy  thai 
has  been  an  admeasurement  and  by  the  admeasurement  it  appears  that  there « 
forty-six  feet.  Was  the  Defendant  then  to  blame  in  not  going  to  ascertain  u 
measure  it  1  I  cannot  say  he  was.  The  representation  was  in  perfect  conforaill 
with  the  particulars,  and  I  see  no  reason  at  all  why  he  was  to  test  the  reitmU 
representation  by  an  actual  admeasurement.  Further,  I  see  no  reason  for  tluskii 
that  the  purohaser  might  not  have  formed  his  plans  as  to  the  property,  witii  refaout 
to  the  notion  tiiat  there  were  forty-six  feet  in  depth. 

It  has  been  urged,  with  great  ingenuity,  tluit  the  excess  of  repreeentatiM  boig 
very  great  (thirteen  ont  of  forty-six),  ought  to  have  attracted  the  ^itenticMi  of  (k 
purchMer,  but  whv  did  not  the  vendor,  who  ought  to  have  known  something  jJni* 
the  matter,  and  who  had  caused  a  recent  admeasurement  to  be  mad^  ccnnmnnicate  te 
the  other  side  that  it  had  been  ascertained  to  be  thirty-three,  and  not  forty-six  Ml 
I  think  on  the  whole  that  there  is  a  right  to  compensation. 

The  other  question  is  with  respect  to  the  costs  of  the  cause  up  to  the  beann^i 
some  things  hare  occurred  in  [130]  this  case,  from  which  I  think  that  the  Plaint^M 
not  entitled  to  those  costs.  There  must  be  a  reference  to  the  Master  as  to  the  titii( 
and  to  ascertun  the  amount  of  compensation,  and  the  costs  must  be  reserved. 

[130]   Needham  r.  Shtth.   Dec.  22,  1842 ;  /on.  19,  20,  1843. 

Where  a  guardian  ad  litem  of  a  person  of  unsound  nund,  though  not  so  found  faf 
inquisition  dies,  a  special  application  is  necessary  to  obtain  the  appointanent  of  * 
new  guardian,  and  an  appointment  by  an  order  of  course  is  irTegnl«r. 

In  1839  the  Defendant,  John  Needham,  was  of  unsound  mind,  though  he  bsd 
been  found  lunatic  by  inquisition,  and  the  Court  in  that  year  apprantedMr.  Honttl 
be  his  guardian,  to  defend  the  suit.(l) 

In  August  1842,  Hunt  having  di^,  an  order  was  obtained,  as  of  coune,  whereby, 
on  the  humble  petition  of  John  Needham,  a  person  of  unsound  mind,  TboaM 

(1)  See  Redesdale  (4th  ed.)  103,  104 ;  ffowlett  v.  WUhraham,  5  Mad.  423 ;  Let  r. 
Byder,  6  Mad.  294  ;  Brooks  v.  Jobling,  2  Hare,  155  ;  Ord.  Can.  217  ;  1  Dau.  Pr. 
248  ;  Easiet-hy  v.  Senwick,  Reg.  Lib.  A.  1836,  foL  6 ;  SnUih  v.  Awiesks,  Reg.  Lib.  R 
1833,  fol.  398 ;  Mayo  v.  TTright,  Reg.  Lib.  R  1836,  foL  86 ;  MUkr  v.  Smales,  B(( 
Lib.  B.  1828,  fol.  1759.  • 
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{TuDwrig^t  vas  aasi^ed  guardian  of  the  Petitioner  in  the  room  of  Hunt,  deceased. 
Im  order  was  obtained,  as  of  course,  and  without  aoy  eridenoe  as  to  the  present 
wapacity  of  John  Needham. 

A  motion  was  made  to  discharge  the  order,  on  the  ground  of  the  irregularity. 
iEdaiite  were  filed  as  to  the  present  mental  competency  of  the  Defendant 

Mr.  Tnmor,  in  support  of  the  notion. 

nStl  Mr.  Koe  and  Mr.  Terrell,  eontn\. 

Mr.  Pemberton,  for  the  Plaintiff. 

The  Mastkr  of  the  Rolls  [Lord  Langdale]  was  of  opinion  that  it  was 
Tegular  to  obtain  the  order  as  of  course.  He  said,  that  where  a  party  was  found 
rnatic  by  inquisition,  he  was  presumed  to  remain  so  during  the  existence  of  the 
nnmission ;  but  where  the  lunacy  had  not  been '  so  found,  and  the  Court  took  on 
•elf  to  appoint  a  guardian  ad  lilm,  then  the  Couit  presumed  that  the  same  state  of 
nod  oontiuued  so  long  as  the  guaj^ian  retained  the  authority  committed  to  him ; 
Ino,  howoTer,  that  authority  ceased,  even  by  the  death  of  the  guardian,  the 
resumption  in  favour  of  sanity  revived.  That  as  the  present  order  ought  not  to  have 
MD  obtained  except  upon  a  roecial  application,  it  ought  therefore  to  oe  discharged. 

His  Lordship  also  adverted  to  the  evidence  of  present  sanity,  and  said,  that  if  it 
id  been  brought  to  the  notice  of  the  Court,  the  order  complained  of  would  not  have 
NO  made. 


[131]   Bassford  r.  Blakxslfy.   Jan.  27,  1842. 
[See  Bepublk  of  Costa  Rica  v.  Erlanger,  1874,  L.  R.  19  Eq.  45.] 

Hiere  deeds  are  impeached  for  fraud,  the  mere  allegation  of  fraud  by  the  bill  will 
not  entitle  the  Plaintiff  to  an  order  for  their  production ;  on  the  other  hand, 
in  order  to  obtain  a  production,  it  is  not  necessary  that  the  fraud  should  be 
admitted  by  the  answer,  the  Court  must  look  at  the  circumstances  of  each  case. 

Ider  made  for  t^e  production  of  a  deed  impeached  for  fraud,  though  the  fraud  was 
denied  by  the  answer,  the  case  on  the  whole  being  suoh  as  to  reader  an  inspection 
proper. 

This  suit  was  instituted  for  the  purpose  of  setting  aside  a  series  of  conveyances 
sarly  voluntary  obtained  by  a  nephew  from  bie  aged  uncle. 

[132]  In  1837  the  Plaintiff  lost  his  only  daughter,  in  consequence  of  which  (as 
18  alleged),  he  became  overwhelmed  with  grief.  The  Plaintiff  at  this  time  was 
early  seventy  years  of  age,  and  possessed  estates  of  considerable  value ;  and,  in 
jtril  1838,  he  conveyed  one  of  those  estates  to  the  Defendant,  his  nephew,  resOTving 
iereout  a  life-estate  only,  and  an  uinaity  of  £100  a  year  for  any  wife  he  m^|;ht 
■rry. 

In  Jane  1838  the  Plaintiff  conveyed  a  second  estate  to  the  Defendant,  reserving 
iereout  a  life  interest ;  and  in  June  1839  he  granted  to  the  Defendant  a  lease  of  the 
mperty  during  the  PlaintifTa  life  at  an  inadequate  rent. 

In  August  1840  the  Plaintiff  being  on  the  point  of  marrying  again,  released  to  the 
defendant  the  annuity  of  ;C100  a  year ;  and,  in  December  following,  he  also  conveyed 
)  the  Defendant  bis  life-estate.  In  these  different  transactiona  a  small  and  mere 
oloarable  consideration  was  purported  to  be  given ;  but,  in  the  result,  the  Plaintiff 
Knpletely  denuded  himself  of  the  whole  of  his  property,  worth  more  than  J&14,000 
1  favour  of  the  Defendant. 

The  Plaintiff  alleeed  that  these  deeds  bad  been  obtained  by  fraud,  deception,  and 
adue  influence,  and  that  the  Defendant  bad  procured  them  by  practising  on  the 
Bsrs  and  weakness  of  the  Plaintiff. 

The  Defendant  by  his  answer,  which  was  of  considerable  length,  though  he  denied 
heie  idl^atious,  stated  that  the  Plaintiff  had  long  entertained  a  great  regard  for  the 
>afendaiit«  who  was  his  heir  apparent,  and  had  long  determined  to  provide  for  him ; 
hit  the  conveyances  had  been  made  by  his  uncle  <a  his  own  free  will  out  of  regard 
0  the  Defendant,  and  for  some  other  [18^  oonsideration,  with  the  assistance  <rf  a 


Digitized  by 


Google 


776 


TASBVCK  V.  TARBUCK 


separate  solicitor  on  each  several  occasion.     The  case,  however,  made  by 
Defendant  himself  was  one  of  great  suspicion.    The  answer  set  out  the  oonre 
at  some  length,  and  admitted  them  md  the  title-deeds  to  be  in  the  ~ 
possession. 

Mr.  Moore,  in  support  of  the  motion. 

Mr.  G.  Turner,  amtnt,  resisted  the  production  of  the  conveyances,  which  wen  1 
Defendant's  title^eeds.     He  argued  that  the  mere  idlegation  of  fraod  was 
sufficient  to  entitle  the  Plaintiff  to  the  production ;  that  as  uie  fraud  had  beende 
by  the  answer,  and  as  the  deeds  in  question  would  not  prove  Uie  Plaintiffs 
was  not  entitled  to  see  them.   He  cited         r.  (2  Sim.  &  St.  309Xi 

KeMudy  v.  Grem  (6  Sim.  B.  And  see  BalA  v.  Syma,  Turn.  &  Boas.  87.  AeAj 
LaHmer,  2  You.  ft  C.  (Exch.)  257 ;  11  ML  112,  and  4  O.  &  Kn.  670). 

The  Master  of  the  Rolls  [Lord  Langdale].  I  perfectly  agree,  that  where  si 
alleges  that  deeds  have  been  obtained  b^  fraud,  and  the  answer  entirely  denies  r 
fraud  and  staties  the  deeds,  the  Plabitiff  is  not,  in  that  situation  of  things,  entit*'^ 
an  order  for  their  production. 

On  the  other  hand,  it  is  not  necessary,  in  order  to  entitle  the  Plaintaff 
production  of  the  deeds,  that  the  Defendant  should  admit  that  there  has  been 

The  Court  must  look  to  the  cireumstances  of  each  case,  and  looking 
circumstances  under  which  these  deeds  have  been  obtained,  I  think  it  it 
reasonable  tiiat  t^e  deeds  should  be  produced.    Here  [134]  are  conveyances 
old  man  under  very  extraordinary  circumstances  and  almost  without  (xhi~^' 
It  is  said  these  are  the  Defenduit^  titlfr4eedB,  but^  according  to  his  own 
he  has  no  title  except  what  he  derived  by  gift  from  the  Plaintiff.   I  think 
Plaintiff  should  be  at  liberty  to  see  what  he  has  done,  and  that  Defe 
should  produce  these  deeds. 

I  agree  with  the  rule  stated  by  the  Defendant's  counsel,  that  a  Plaintiff  ii 
upon  a  mere  allegation  of  fraud,  entitled  to  the  production  of  deeds  whi<' 
impeached ;  but  here  is  not  only  the  allegation  of  fraud,  but  circumstances 
shew  me  that  the  Plaintiff  is  fairly  entitled  to  have  the  matter  inquired  inta 

Note. — The  cause  afterwards  came  on  for  hearing  on  the  30th  of  Aprfl 
when  upon  concesaons  being  offered  by  the  Defenduit^  the  case  was  oompnniuMi| 


[134]  Tabbuck  v.  Tarbuck.  Ike  16,  22, 1842. 

A  petition  was  presented  in  the  names  of  A.  and  B.,  but  without  the  authority  i 
Held,  that  having  regard  to  the  rights  of  the  Bespondents,  the  petition 
be  ordered  to  be  taken  off  the  file  on  the  application  of  A. 

Mr.  Ward,  a  solicitor,  presented  a  petition  in  the  names  of  Hannah  Tarbuck  i 
Francis  Tarbuck. 

A  motion  was  made  on  behalf  of  Hannah  Tarbnok,  that  the  petition 
taken  off  the  file,  or  that  her  name  might  be  stmck  out,  and  that  all  proceedia| 
Ward  might  be  stayed.   The  ground  upon  which  the  application  was  made^ 
Ward  had  no  authority  to  act  for  Hannah  Tarbuck. 

Mr.  Bolt,  in  support  of  the  motion. 

[136]  Mr.  Femberton  and  Mr.  Kogers,  contrd.. 

fViggins  v.  Peppin  (2  Beav.  403),  Lm-d  v.  KeUeU  (2  Mvl.  &  K.  1),  were  cited 
A  similar  motion  was  made  on  behalf  of  Francis  Tarbuck. 
The  Master  of  the  Bolls  [Lord  Langdalel    I  am  of  opinion  upon  the  i 
that  Francis  Tarbuck  never  withdrew  his  authority  to  Mr,  Ward  until  aft* 
petition  was  in  the  paper,  but  I  think  that  Hannah  Tarbuck  had  withdrawn 
authority.    Hannah  Tarbuck  asks  that  the  petition  may  be  taken  off  the  fil^j 
having  rejgard  to  the  interest  of  the  Bespondents  who  are  entitled  to  have  soneH 
mode  on  it,  I  think  that  this  cannot  be  done,  and  that  the  only  order  ^t  I  csn  i 
is,  that  Hannah  Tarbuck's  name  ought  not  to  be  used. 
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[186]  LoBD  MosTTN  V.  Spencir.  Jan.  26,  Ftb*  22, 1843. 

[a  C.  affirmed  on  appeal,  14  L.  J.  Ch.  1 ;  9  Jur.  97.] 

dtioiu  rapiHeaeed  after  publication,  on  the  ground  that  one  oi  the  Commianonera 
I  the  nephew  and  agent  of  the  Plaintiff. 
I  of  publication  I^vin^  paesed,  or  the  death  of  the  witness,  will  not  prevent 
reision  of  the  depontUHis,  when  the  Commissioner  is  disqualified  by  interest 
the  application  be  made  within  a  reasonable  lime  ^ter  the  discovery  of 
I  objection. 

This  vu  a  motion  on  behalf  of  the  Defendant,  that  the  depositions  of  a  witness 
■iaed  under  a  commission  on  behalf  of  the  Plaintiff,  might  be  suppressed  for 
mkzity. 

By  the  decree  made  in  the  cause,  certain  inquiries  were  directed,  and  a  commission 
iog  become  Deces-£1363-sary  to  examine  witnesses  on  behalf  of  the  Plaintiff^  an 
K  for  suoh  Gommissioa  was  made  in  January  1841,  but  the  Defendant  did  not  join 
Nin. 

One  of  the  Conunissioners  named  by  the  Plaintiff  was  Cymric  Lloyd,  who  was  the 
*w  iod  agent  of  the  Plaintiff.  The  nature  of  his  agency  did  not  appear  on  these 
MdiogB^  and  the  relationship  between  the  Plaintiff  and  Lloyd  was  iu)t  known  to 
iMfeodant  till  some  time  after. 

On  the  5th  of  March  1841  the  commission  was  executed  by  Lloyd  and  another 
imiisioner  at  Caen,  and  Pugh  was  examined  thereunder.  Publication  having 
ed,  Uie  depositions  were  delivered  out  in  December  1841.  In  January  1842  the 
uidaDt  objected  to  the  evidence  of  Pugh,  on  account  of  his  interest.  The  case 
eeded  in  the  Master's  office,  and  on  the  16th  of  December  1842,  upon  the  return 
le  Master's  warrant  to  settle  his  report,  the  name  of  Cymric  Lloyd  beii^  observed 
the  Defendant's  solicitor,  an  inquu'y  was  made,  when  it  appeared  that  Cymric 
was  t^e  nephew  and  agent  of  Lord  Moetyn.  Notice  of  this  motion  was 
given. 

witness  Pugh  had  since  died. 
Mr.  Kinderaley  and  Mr.  Teed,  in  support  of  the  motion. 
No  person  can  take  part  in  the  ezecation  of  a  ocHomission  who  is  not  wholly 
'    it."    Cooke  v.  fFtJwn  (4  Mad.  380),  and  where  depositions  are  taken  by 
ioners  who  are  disqualified  by  their  connection  with  the  parties  to  the  cause, 
even  after  publication,  will  suppress  them. 

It  is  stated  in  the  Practical  Register  (page  121),  that  "the  common  exeep- 
ommissioners  are  these :  that  he  is  of  lundred,  ulied  to  the  party  for  whom 
named,"  &&,  "  or  any  other  apparent  cause  of  partiality,  or  aiding  wil^  either 

n 

I  in  Hinde  (page  304),  it  is  said,  "  Commissioners  oueht  to  be  indifferent  persons ; 
'ter  Commisnoners  are  struck,  if  it  be  discovered  that  one  or  more  of  uie  Com- 
lers  is  or  are  nearly  allied,  ci  counsel,  solicitor,  master,  or  partner  witik  the 
Iff  or  Defendant,  or  any  appannt  cause  of  nardality,  or  siding  with  either  parbr 
I  shewn,  the  Court,  upon  motion,  or  the  liCaster  of  the  Bolls  upon  petition,  wiU 
the  opposite  party  to  name  Commissioners  de  nooo." 

ere,  the  Commissioners  stood  in  tiie  relation  both  of  nephew  and  tu;ent  to  the 
itifit.   The  depositions  have  been  irregularly  taken,  and  the  Defentuuit  having 
his  objection  immediately  upon  the  discovery  of  it,  they  ought  now  to  be 

r.  Tomer  and  Mr.  Craig,  oontrii,  contended,  that  the  objection  was  made  too 
that  the  Commissioners  having  been  named  in  January  1841,  the  Defendant 
lis  agents  then  &new  of  the  appointment  of  Cymric  Lloyd  as  a  Commissioner, 
that  from  the  facts  proved,  he  must  have  known  of  his  relationship  to  t^e 
that  he  had  proceeded  on  the  evidence,  and  had  waived  the  objection,  and 
the  Court  had  a  discretion,  it  ought  not  to  exercise  it,  so  as  to  prejudibe  tiia 
now  that  he  was  deprived,  by  tide  death  of  the  witaesa,  <rf  the  opporfconity 

R.  a— 25* 
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<rf  re-examiniDg  him ;  the  more  especially  as  there  was  no  suggestion  of  any  an 
fairness  havine  been  practised,  and  as  the  Master  bad  prepanM  his  report  fo 
this  very  eridence.   Oordm  t.  Gordon  (1  Swans.  166,  and  1  Wila  C  C.  155), 
dted. 

The  Master  of  the  Bolls  [Lord  Langdale].  This  motion  is  of  so  modi ' 
ance,  both  as  regards  the  practice  of  the  Court,  and  the  interest  of  the  partiea, 
shall  not  dispose  of  it  without  further  consideration.  The  only  question  seems 
whether  the  party  making  this  application  is  precluded,  by  the  length  of  time  or 
the  circumstances  of  the  case,  from  making  this  application.  A  question  hss, 
great  surprise,  been  raised,  whether  depositions  can  be  suppressed,  on  the  ^ 
a  Commissioner  bein^  a  person  engaged  in  the  interest  of  one  of  the  parties  i 
cause.  There  is  nothing  more  clear,  and  if  it  had  now  to  be  decided  for  the  first 
I  should  not  have  tiie  least  hesitation  in  so  deciding.  Pwafms  appointed  by  the 
to  take  depositions  must  be  impartial,  and  if  they  are  appointed  in  such  a  way  i 
to  secure  wat  important  object^  it  is  tiie  duty  of  the  Court  to  sappress  the 
of  this,  I  conceive,  there  omnot  be  a  doabt 

But  if  a  party  is  cunning  enough  to  get  a  person  interested  appointed 
sioner,  and  the  objection  is  not  observed,  is  the  Court  to  receive  evidence  U 
partiality?   The  doctrine  is  too  important  to  be  passed  over  without  ol 
Commissioners  are  the  officers  of  the  Court,  though  they  are  nominated  and 
to  the  Court  by  the  parties ;  the  Court  entrusts  the  parties  with  their  oomi 
subject  to  their  being  struck  off  by  the  opposite  party,  and  to  this  ^ 
that  if  it  turns  out  that  the  persons  are  improper,  the  evidence  shall  not  be  ai 

The  argument  used  at  the  Bar  with  reference  to  what  ought  to  be  done 
Court  in  such  a  case,  is  most  important.    Suppose  that  a  person  is  appointed  a 
missioner  whom  the  Court  would  not  knowingly  have  appcnnted,  he  not  being 
to  deal  impartially  between  the  parties.   If  the  objection  be  known  to  die 
party,  and  with  such  knowled^  he  pemdts  the  proceeding  to  go  oui  rooning 
chance  of  having  the  evidence  in  his  favour,  bat  resolved  to  take  advantage  ot 
point  of  form,  if  the  evidence  should  turn  out  to  be  against  him,  can  the  party 
in  such  a  manner  be  allowed,  after  publication,  to  come  to  this  Court  for  the  m 
sion  of  tbe  depositions  ?    This  argument  is  most  material,  and  I  must 
examine  these  affidavits  with  this  view.    It  is  the  duty  of  a  person  desirous  to 
to  the  regularity  of  proceedings,  to  make  the  objection  as  early  aa  possible, 
point  is  this,  was  the  Defendant  aware  of  this  objection,  or  were  the  circus 
such  that  he  ought  to  have  known  it  1   He  cannot  avail  himself  of  any  irregul 
there  has  been  negligence  on  his  own  part ;  but  if  he  really  did  not  know 
objection,  and  came  forward  at  the  earliest  period  he  could,  is  it  now  too  latet 
said  that  he  ought  to  have  applied  to  the  Court  before  the  depoeitionB  bad  ~ 
in  the  Master's  office,  and  that  it  is  now  too  late  to  bring  forward  the  o\  J 
find  it  difficult  to  believe  that  Lord  Eldon  expressed  any  such  opinion  in'  _  _ 
Gordon :  his  observation  applied  to  the  case  before  him :  he  never  intcoided 
that  if  one  party  conceal^  the  objection,  and  the  other  brought  it  forward 
earliest  moment  after  he  discovered  it,  he  cannot  avail  himself  of  i1^  after  the 
tion  has  been  once  read. 

J;i40]  F^.  22.   The  Master  of  the  Rolls  [Lord  Lan^aie].    This  m: 
e  by  the  Defendant  for  an  order  to  suppress  the  depontious  of  William 
as  being  irregularly  taken. 

The  depositions  were  taken  on  behalf  of  the  Plaintiff  under  a  commission  in 
the  Defendant  did  not  join ;  and  the  Plaintiff  having  named  his  own  Coi 
the  objection  is,  that  one  of  the  Commissioners,  whom  he  named  and  who 
the  execution  of  the  c^mimission,  was  his  nephew  and  agent. 

I  am  of  opinion  that  it  was  clearly  wrong  to  insert  the  name  of  the 
nephew  and  agent  as  a  Commissioner.  The  Court  would  pot,  knowin^y, 
appointed  as  its  minister  for  the  execution  of  a  commission  to  examine  witn 
person  whose  connection  and  employment  rendered  him  so  liable  to  be  biassed, 
nomination  of  Commissioners  is  intrusted  to  the  parties,  subject  to  all  l^e  ctmseq 
of  improper  nomination,  and  it  would  lead  to  the  most  dangerous  conseqne 
parties  were  allowed  to  avail  themselves  of  the  evidence  taken  under 
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pm  wfaich  they  had  placed  their  own  a^nts ;  and  accordingly,  the  Court  haa  sup 
Mied  Uie  depositions,  when  taken  under  a  commission,  in  which  a  solicitor  (1)  in 
Im  mow,  or  the  clerk  of  a  aolicitor  (2)  in  the  cause  has  been  named  as  a  Commissioner. 
eoDorire  that  a  person  who  ia  actmg  for  the  party  as  his  agent,  though  he  may  not 
e  his  solicitor,  is  not  lees  objeetaonaole  than  if  he  were  so ;  not  being  a  solicitor,  he 
uy  perhaps  [141]  be  considered  as  less  likely  to  be  aware  of  the  duty  of  being  strictly 
■partial  on  such  an  occasion.  It  is  not  a  valid  objection  to  an  application  of  this 
jtt,  that  publication,  has  passed,  if  the  party  complaining  comes  within  a  reasonable 
me  after  he  has  discovered  the  objection ;  and  the  real  question  upon  this  motion  is, 
betiier  the  Defendant  has  come  in  a  reasonable  time. 

It  appears  that  Mr,  Burdekin,  who  was  then  a  Defendant  to  the  cause,  was  intro- 
need  to  Mr.  Cymric  Lloyd  on  the  9th  December  1839,  and  was  then  informed  that 
Ir.  C^ric  Lloyd  was  a  relation  of  the  Plaintiff.  This  was  after  the  decree  was 
■dfl^  but  a  full  year  before  the  time  when  the  Plaintiff  obtained  the  order  to  examine 
itnesses ;  and  I  am  of  opinion,  that  the  knowledge  then  imparted  to  Burdekin  that 
K  ^aintiff  had  a  relation  called  Cymric  Lloyd,  does  not  jostify  tiie  sup^ititHi,  that 
Imdekin  roust  hare  known  that  Mr.  Cymric  Lloyd  named  in  the  oommuaion  which 
ned  more  than  a  ^ear  afterwards,  was  the  same  Mr.  Cymric  Lloyd,  a  relation  of  the 
liintiff,  and  also  his  agent. 

In  February  1841  it  was  first  known  that  Cymric  Lloyd  was  named  as  a  Commis- 
ooer;  tiiere  was  not,  at  that  time,  any  knowledge  that  he  was  the  Plaintiff's  agent,  and 
does  not  appear  that,  the  Defendant  then  knew  that  he  was  the  Plaintiff's  relation ; 
w  cause  and  the  execution  of  the  commission  proceeded,  on  the  supposition  that  the 
insnuBsioners  had  been  duly  nominated.  After  publication,  an  objection  was  taken 
>  the  evidence  of  William  Pugh  who  had  been  examined  under  the  commission,  on 
^rely  diflforent  grounds,  and  it  failed.  The  taking  of  and  relying  on  this  objection 
lone,  appears  to  me  to  be  wholly  inconsistent  with  the  notion  that  the  Defendant 
Uw  the  objection  now  made. 

[142]  It  was  not  till  October  1842  that  the  Defendant's  agent  knew  that  a  Mr. 
fmm  Lloyd  was  the  a^t  of  the  Plaintiff,  and  not  till  Deoismber  1842  that  the 
fmrie  Uoyd,  the  Plaintiff's  agent,  was  known  to  be  the  Plaintiff's  neax  relation  and 
IS  Commissioner  who  acted  in  the  execution  of  the  commission. 

The  nature  of  the  agency  has  not  been  explained  ;  no  evidence  on  the  subject  has 
MD  given  on  the  part  of  the  Plaintiff,  and  I  have  therefore  no  reason  for  inferring, 
itt  the  agency  was  not  of  a  nature  to  give  the  bias  which  it  is  so  necessary  to  avoid. 
[  is  not  without  reluctance  that  I  make  the  order.  The  witness  is  dead,  there  was 
B  charge  of  partiality  of  conduct,  and  the  Plaintiff  may  be  deprived  of  evidence  very 
qxMtant  to  his  case.  But  it  cannot  be  permitted  to  parties  to  name  their  own 
pntB  and  relatione  to  be  Commissioners  for  the  examination  of  witnesses,  and  if 
M«  be  no  fraud,  negleet^  or  default  on  the  part  of  those  who  complain,  it  does  not 
^psar  to  me  tiiat  the  Court  would  be  justified  in  refusing  the  ordinary  remedy,  on 
M  ground  that  the  wrong  had  been  lon^  unknow)i,  or  bemuse  the  party  committing 
H  wrong  had  been  successful  in  concealing  hia  malpractice  for  a  long  time.  I  must 
mfore  order  the  depontiras  to  be  suppressed. 

Note. — The  Plaintiff  appealed  to  the  Lord  Chancellor. 

[143]  Stabtsn  v.  Bartholoubw.  Jan.  16, 1843. 

[S.  C.  12  L.  J.  Ch.  179.] 

Vo  snits  were  instituted  on  behalf  of  infants,  but  it  was  found  that  it  was  most  for 
their  bencdSt  to  prosecute  the  second.  The  first  suit  was  properly  instituted  ;  but 
there  bcdng  some  impropriety  of  conduct  on  the  part  of  the  soucitor,  who  instituted 

(1)  Fortesau  v.  Ccake,  Godb.  193 ;  Fridier  v.  Moare^  Bunb.  289,  and  Selwyn's  ease, 
I  Dick.  563. 

(2)  Newton  v.  FoU,  2  Bep.  in  Ch.  393,  and  2  Dick.  793 ;  Cooke  v.  JFiison,  4  Mad. 
180;  (nianuM  v.  SUey,  Rolls,  9th  Dec.  1840. 
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it  OD  his  own  authority,  and  nominated  his  brother  as  next  friend^  the  fink  Ulwai^ 
upon  am  interioontory  appUoation,  dimuHed  witiioat  ooeta. 

Two  suits  were  instituted  on  behalf  of  infants.  The  Court  having  referred  it  W 
t^e  Master  to  asoertain  which  of  the  two  suits  was  most  for  the  benefit  of  tbs  iidiib 
(6  Bear.  372),  the  Master  reported  in  favour  of  the  second. 

A  petition  waa  now  [ureaented  to  ewifinn  the  Master's  r^xtrt^  and  to  diani  d» 
first  suit  witii  costs  to  be  paid  by  the  next  fnead  or  his  solicitw. 

The  first  suit  was  instituted  by  Mr.  R.,  a  solicitor,  without  aay  audiai^  wbitem 
He  nominated  his  brother  as  next  friend.  Mr.  B.  was  intimate  wiUi  tiie  fsUter  4 
the  infants,  and  had  been  ocmoenied  for  their  deoeiaed  moth«r,  but  his  brothvn 
a  stranger  to  the  family. 

It  is  not  neoessaiy  to  go  into  the  details  of  the  oiroumstanoee  of  the  case,  fnrtW 
than  to  state,  that  the  Court,  upon  this  application,  was  of  opinion,  undv  tit 
circumstances  of  the  case,  and  having  regard  to  the  adverse  claims  of  the  father  m 
insolvent  debtor,  it  was  proper  to  nave  instituted  a  suit  on  behalf  of  the  iabaL 
Mr.  R,  the  solicitor,  had  stated  his  intention,  by  means  of  the  suit,  to  pntnt 
payment  of  a  sum  which  be  claimed  to  be  due  from  the  mother  <tf  tha  infMoto.  h 
also  appeared,  that  the  next  friend  was  a  mere  nominee  th»  solkntWi  and  Aa  U 
being  filed  on  the  18th  of  July  1842,  the  std^Ksiuu  were  not  serv^,  mA  no  «/m 
given  to  die  Defendants.  The  seccmd  p.44]  suit  was  instituted  on  the  SMi  of  Ji^ 
without  notice  of  the  existence  of  the  first  suit^  and  no  intimation  of  the  existeieed 
the  first  suit  was  given  till  after  the  filing  of  the  second  bilL 

Mr.  Parsons,  in  support  of  the  application. 

Mr.  Bayley,  for  the  trustees. 

Mr.  Wood,  confrA. 

Mr.  Parsons,  in  reply. 

The  Master  op  the  Bolls  [Lord  Langdale].  In  cases  of  this  kind,  the  Cool 
exercises  a  very  careful  discretion,  on  the  one  hand,  in  order  to  fadlitate  the  pv 
exercise  of  the  right  which  is  given  to  all  persons  to  file  a  bill  on  bdialf  at  inful^ 
and  on  the  other  to  prevent  any  abuse  of  that  right)  and  any  wanton  e^ieue  to  thi 
prejudice  of  the  infimts. 

There  are  great  complaints  in  this  suit  of  tiie  bill  being  filed  hy  »  sba^.  1 
must,  however,  say,  that  if  it  is  proper  for  the  protection  <n  the  infants  to  imtMi 
a  suit,  such  suit  is  not,  on  that  ground  alone,  to  be  found  fault  with,  nor  is  a  ja^ 
on  that  account  to  be  charged  with  the  costs,  if  it  should  turn  out,  upon  inqaiiv,  Ail 
the  suit  is  for  the  benefit  m  the  infante.  On  the  other  hand,  if  a  bill  be  fifed  oj 
nearest  relative  of  an  infant,  and  it  turns  out  that  it  was  filed  not  for  tbm  boieft 
but  for  the  private  interest  or  purposes  of  the  next  friend,  such  a  party  wooU  h 
diarged  with  the  costs  of  the  suit. 

The  question  u,  not  whether  there  was  authority  &om  the  father  of  the  infaotti 
file  this  bill,  but  whether  a  mere  stranger  has  filed  this  bill,  without  regard  to  tki 
interests  of  the  infants,  and  for  his  own  purposes. 

[146]  I  have  had  several  of  these  oases  baore  me,  in  which  I  have  had  to  drains 
whether  the  bill  was  filed  improperly,  and  to  make  orders  adapted  to  the  eireainstuM 
of  each  particular  case ;  it  has  been  mjr  duty  not  to  discourage  the  filing  of  jnf^ 
bills  on  behalf  of  infants  for  the  protection  of  t^eir  estates,  but  at  the  same  tins  t» 
Ifferent  improper  bills  being  filed  on  their  behalf. 

This  is  a  case  in  which  ex  eoncessis  it  was  clearly  proper  to  file  a  bill ;  the  iotsnA 
of  the  infants  in  this  case  being  such  that  it  was  impossible  for  the  trustees  to  i^' 
without  the  direction  of  the  Court 

On  the  reference,  the  Master  has  fouud  that  the  second  suit  is  Uie  most  propa  ti- 
be  prosecuted.  The  consequence  is,  that  tbere  is  one  bill  filed  which  will  be  Deodwj 
to  the  infonts  to  prosecute,  and  a  subsequent  bill  filed,  which  will  be  more  bendUi 
to  be  prosecuted.  Wha^  according  to  tne  ordinary  practice  of  the  Court,  is  next  t» 
be  done  f  If  no  fault  is  to  be  found  with  the  first  suit,  the  ordinary  course  is  to^f' 
it,  and  to  give  costs  to  the  next  friend,  althou^  the  first  suit  may  not  be  as  baufioK 
to  the  infonts  as  the  second. 

It  is  said  snob  an  order  will  not  meM  the  justioe  of  the  cao^  beeaosa  the  Un 
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paproperly  filed.   I  think  tiiat  Mr.  R  wu  wrong  in  two  or  three  things.   He  was 
prong  in  BayiDg  he  would  use  the  suit  as  the  means  for  obtaining  payment  of  his 
hbt  Again,  he  ought  not  to  have  nominated  a  next  friend  of  his  own  authority ;  I 
iteinly  do  not  think  it  right  for  a  solicitor  who  may  consider  it  right  M>  institute  a 
it  iat  in^ts,  nominally  to  put  forward  the  name  of  another  person,  but  in  reality 
praecate  it  himself. 

[140]  In  the  third  place,  I  tiiink  that  after  filing  the  bill,  he  ought,  without  delay, 
HTe  serred  the  ntipono,  and  hare  j^ven  notioe  to  the  trustees  who  were  to  answer, 
did  not  do  that  for  ten  days,  and  in  the  meantime  another  bill  was  filed,  and  t^is 
crested  a  very  useless  ezpense. 

Under  all  these  ciroumstancee,  I  think  I  most  dismiss  the  first  bill  without  costs, 
d  tJie  oostB'of  all  other  persons  mnst  be  costs  in  ^e  second  suit 

Non-^See  8ak  t.  Sale,  1  Beav.  586 ;  Fox  v.  Swoerknp,  Ibid.  583 ;  Guy  v.  Chof, 
.  460;  Mortimer  v.  fFest,  1  WiL  G.  G.  169. 

[146]  Deydkn  v.  Foster.   Danson  p.  Foster.   Jan.  19,  1843. 

■sdiUff's  Inll  was  filed,  which  also  {H«yed  other  relief.  Soon  after  a  purely 
nditoi^s  suit  was  instituted  by  another  party,  and  a  decree  obtained  tnerein 
ritiun  aeren  days.  The  Court  stayed  the  first  suit  so  far  only  as  it  ^yed  an 
idmimstration  <»  die  assets. 

The  8m  ot  these  suits  was  instituted  on  the  2d  of  November  1842,  on  behalf  of 
>  creditors  of  the  intestate,  and  prayed  for  the  administration  of  the  estate,  and 
^flvtain  partnership  accounts  should  be  taken.  No  answer  had  been  put  in. 
~1ie  second  was  a  simple  creditor's  suit,  instituted  on  the  6th  of  December  1842, 
[sBven  days  afterwards,  and  on  the  13th  of  December,  a  decree  was  obtained. 
*r.  Pemberton  and  Mr.  Bayley  moved,  in  the  second  suit^  to  stay  the  proceedings 
ifint 

[Ui.  Benshaw,  con/rek,  .objected  that  the  two  suits  were  not  pecisely  for  tiie  same 
i'y  that  the  first  suit  asked  that  certain  accounts  mi^bt  be  taken  with  respect 
to  a  partnership  business,  and  also  f<»'  an  injunction  and  receiver,  and  an 
I  miffht  arise  in  which  it  might  be  proper  to  grant  iitem.   He  urged  also,  that 
od  decree  had  been  obtainra  by  oulusion. 

'  Master  of  the  Boixb  [Lord  iLangdale]  ordered,  that  all  further  proceedings 
I  first  suit,  so  far  as  administration  m  the  assets  of  the  intestate  was  thereby 
kt,  should  be  stayed ;  and  he  gave  to  the  Plaintiff  in  the  first  suit  liberty  to  ^ 
~i  the  Master  in  t^e  second,  and  prove  for  what  he  might  eventually  establish  in 
I  cause.   (Beg.  Lib.  A.  1842,  fa  497.) 

[147]    BOBINSON  V.  Brutton.    Feb.  11,  March  20,  1843. 

given  to  sue  on  a  bond  given  to  the  late  Six  Clerks,  as  a  security  for  costs, 
a  proper  indemnity. 

[On  the  22d  of  May  1841  the  next  friend  of  the  Plaintiff  was  ordered  to  give 
Ij  for  costs,  and  he  accordingly  executed  the  osoal  bond  to  ^e  Six  Clerks^ 
and  Alien. 

the  22d  of  November  1842  the  bill  was  dismissed  with  costs ;  and  the  next 
i  being  abroad,  "  the  Defendant  applied  to  the  officer  who  had  the  custody  of 
'  to  deliver  it  over  to  him,  in  order  to  proceed  against  the  surety,  on  his 
J  an  indemnity  for  the  costs  of  any  proceedings  which  might  have  to  be  taken 
I  name  of  the  Six  Clerks,  but  it  was  refused,  on  the  ground  that  there  were  no 
^sny  Six  Clerks  in  existence  (5  &  6  Vict  c  103),  and,  consequently,  diey  could 
ttoiuent  to  [148^  the  use  of  their  names,  nor  oould  they  authonse  the  handing  of 
OInnkI  to  the  Defendant's  solicitor. 
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Mr.  Simpson  moved  that  the  Defendant  might  be  at  liberty  to  pat  the  bond  in 
suit,  and  use  the  names  of  the  obligees. 

The  Master  of  the  Rolls  said  he  would  make  inquiry  before  he  made 
order. 

March  20.   The  Master  of  the  Bolls  [Lord  Lan^ale]  now  ordered^  that 
Defendant  should  be  at  liberty  to  put  the  bond  in  suit,  and  for  that  porpoas 
ordered  the  bond  to  be  delivered  by  the  proper  officer  to  the  Defendant ;  and 
further  ordered  that  the  Defendant  should  be  at  liberty  to  make  use  of  the  nanus 
Vesey  and  Allen,  and  should  first  give  proper  indemnity,  to  be  settled  by  the 
in  case  the  parties  differed.    (Reg.  Lib.  1842,  B.  562.) 

p.48]   Allan  v.  Hovlden.   Jan.  18,  1843. 

[S.  C.  12  L.  J.  Ch.  181.] 

One  of  two  sureties  who  had  joined  the  principal  debtor  in  a  bond,  filed  a  bill  to 
aside  the  transaction  on  the  ground  of  fraud,  and  prayed  an  account  of  the 
meats  of  the  bond.    Held,  that  the  principal  debtor  and  the  co-surety 
necessary  parties,  notvithstanding  the  32d  Order  of  Aogust  1841. 

A  demurrer  for  want  of  equity  and  want  of  parties,  socoeeded  only  on  the  ! 
ground.   No  costs  were  given. 


This  case  came  on  upon  general  demurrer,  and  the  general  outline  ot  the 
as  follows. 

In  1838  the  Defendant  Houlden  agreed  to  sell  to  Sbennan  his  bosiMa 
upholsterer  and  stock  to  the  [Itf  ]  value  of  4^000,  the  valuation  to  be  made  by 

indifferent  persons. 

The  Plaintiff  William  Allan  together  with  George  Allan  agreed  to  become 
and  they  joined  Sherman  in  a  bond  to  Houlden  for  securing  the  X2000. 

The  bill  alleged  various  frauds  on  the  part  of  Houlden  in  this  transaction ; 
that  Houlden  had  greatly  misrepresented  the  amount  of  tbe  profits  of  his 
which  was  the  inducement  to  purchase  the  stock.  That  the  valuation  of  the 
had  been  improperly  and  fraudulently  made  by  a  friend  of  Houlden  alone,  and 
Houlden  had  not  performed  the  stipulations  on  his  part.  The  bill  stated,  that 
ments  bad  been  made  in  discharge  of  the  bond  exceeding  the  value  of  the  stock ; 
an  action  had  been  commenced  hereon  against  the  Fluntiff,  and  it  prayed  th 
account  might  be  taken  of  the  sums  paid  on  account  of  the  bond,  and  thai  the 
might  be  delivered  up  to  be  cancelled,  and  for  an  injunction. 

Neither  George  Allan  the  co-surety  nor  Sbennan  were  made  parties  to  this 

The  Defendant  filed  a  demurrer  for  want  of  equity,  and  for  want  of  parties. 

Mr.  Turner  and  Mr.  Heatfafield,  in  support  of  the  demurrer,  proceeded 
argue  the  demurrer  for  want  of  equity  ;  but  the  Master  of  the  Rolls,  without  fa 
the  other  side,  intimated  bis  clear  opinion,  that  it  could  not  be  sustained. 

They  then  argued  that  the  suit  was  defective  for  want  of  parties.  That 
transaction  could  not  be  partially  [160]  set  aside ;  MyddUtm  v.  Lord  Keniftm  (3 
jun.  391);  and  if  it  was  to  bo  totally  set  aside,  then  Sherman,  the  principi^ 
George  AUan  the  cosurety  ought  to  be  before  the  Court.   That       bill  also 
an  account,  which  could  only  be  effectually  taken  in  the  presence  of  all 
interested,  otherwise  a  succession  of  bills  might  be  filed  for  the  same  object, 
accounts  be  repeatedly  taken ;  besides  this,  Sherman  had  possession  of  the 
which,  upon  setting  aside  the  whole  transaction,  ought  to  be  restored. 

Mr.  Pemberton  and  Mr.  S.  Miller,  contrh,  on  the  point  of  parties,  argued,  that 
Plaintiff  was  relieved  by  the  Thirty-second  General  Order  of  August  1841  (Old.  ' 
174),  from  making  the  co-oblieors  parties  to  the  suit    The  account  prayed  u  1 
ancillary  to  the  principal  relief. 

The  MAffTER  of  the  Rolls  [Lord  Langdale]  held  that  the  bill  was  defecti 
want  of  the  parties  pointed  out,  and  he  allowed  the  demarrer  on  that  ground 
but  as  the  principal  objection  had  failed,  he  gave  no  costs  of  the  demoner. 
Benson  v.  Hadfield,  6  Beav.  546.) 
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[100]   The  A-m)RNKY-&BNERAL  V.  Pargeter.   Jan.  23,  24,  Feb.  1,  1843. 
[S.  C.  13  L.  J.  Ch.  81.] 

k.  husbandry  lease  of  charity  lands  for  200  years  at  a  fixed  rent,  cannot^  unless  there 

be  some  special  reason,  be  supported  in  equity, 
iuefa  a  lease  of  charity  lands  cannot  be  supported  upon  any  custom  oi  the  country 

in  which  the  lands  are  situate, 
the  purchaser  of  a  charity  lease  takes  with  notice  of  the  facts  appearing  thfflreon 

diewing  ita  equitable  inraidity. 

This  was  an  information  filed  for  the  purpose  of  setting  aside  a  lease  of  charity 
lands,  which  had  been  granted  by  the  trUBtees  for  a  term  ca  200  yMcs  at  a  fixed  rent 
ji£U,  3s. 

[1S11  It  appeared  that  Thomas  Foley  had  in  bis  lifetime  built  a  school  for  sixty 
joya.  By  his  will,  he  devised  the  bouse  and  various  real  estates  in  fee  to  the  persons 
lamed  in  bis  will,  and  gave  to  the  same  persons  a  sum  of  money  to  be  expended  in 
ihe  purchase  of  other  resl  estates,  to  be  conveyed  to  them ;  and  he  directed  the  lands 
io  be  employed  for  the  purposes  of  the  charity.  He  aft^vrards  in  hia  will,  speaking 
>£  hia  deriaees,  termed  them  "Feoffees." 

The  testator  died  in  1677,  and  new  trustees  were  afterwards  appointed.  On  the 
18th  of  September  1696  the  trustees  demised  part  of  the  ohuity  unds  to  William 
Ptoker  fot  200  years,  at  a  rent  of  £14,  Ss.  The  lease  contained  an  exception  of  the 
■ines  and  quarries,  coal,  ironstone  mines  and  minerals,  with  liberty  to  search  for  and 
^t  the  same,  and  also  an  exception  of  the  hares  and  other  game,  with  Uberty  for  three 
)f  the  trustees,  &c.,  to  sport,  to  hawk  upon  the  premises,  and  a  covenant  by  the  lessee 
w  preserve  the  game.  The  lessee  did  not  subject  himself  to  any  obligation  to  build 
yt  to  expeod  any  money,  but  he  covenanted  to  pay  the  reserved  rent,  to  keep  the 
buildings  and  fences  belonging  to  the  premises  in  good  and  tenantable  repair,  to  use 

rtn  the  premises  the  hay,  straw,  and  rodder,  and  the  dung,  soil,  uxd  compost  ariaii^; 
reon,  and  to  manure  the  premises  in  a  good  and  husbandly  manner. 
The  Defendant  stood  in  the  situation  of  a  purchaser  of  this  lease. 
Mr.  Kindovley  and  Mr.  Spurrier,  in  support  of  the  information.   This  is  a  purely 
knabandry  lease  tor  200  years,  at  a  small,  inadequate  and  fixed  rent ;  practically  this 
b  an  aliraation  of  the  charity  property,  and  ao-p.l^-c(nxling  to  the  authoritiea  this 
la  a  breach  of  trust,  and  the  lease  is  in  equity  void. 

The  lease  on  the  face  of  it  shews  that  it  was  a  demise  of  charity  lands  for  too  long 
I  period,  at  a  fixed  rent,  and  it  carries,  on  the  face  of  it,  notice  of  the  breach  of  trust ; 
the  Defendant,  therefOTe,  cannot  say  l^t  he  is  a  purchaser  for  valuable  oonaideration 
without  notice. 

Mr.  Pemberton,  Mr.  Turner,  and  Mr.  Harwood,  cotUrU,  contended  first,  that  this 
was  not  a  husbandry  lease,  and  that  the  reasoning  did  not  apply ;  secondly,  tJiat  the 
will  was  not  the  original  instrument  of  the  foundation  of  the  charity,  and  if  that 
bstmment  were  produced  by  the  trustees,  it  might  shew  that  there  was  a  power  of 
granting  such  a  lease.  The  will  shewed  that  the  school  had  been  completed  in  1670, 
aod  both  the  will  and  the  inscription  on  the  picture  of  the  testator  (which  was 
{icDdueed  in  evidence),  shewed  that  the  teustees  were  "  feoffees,"  and  therefore  implied 
tint  the  property  had  been  conveyed  to  them  by  some  instrument  other  than  the  will. 
Thirdly,  that  the  evidence  shewed  that  the  custom  of  the  country  warranted  such  a 
lease,  and  there  were  instances  in  which  the  testator  himself  had  granted  such  leases, 
and  lastly  that  when,  at  a  great  distance  of  time,  the  Attorney-General  sought  to  set 
ande  a  lease  as  against  a  purchaser,  he  must  shew  inadequacy  of  consideration  at  the 
time  it  was  granted,  and  notice  in  the  purchaser.  That  here  the  Defendant  was 
mrebaser  for  valuable  consideration  and  without  notdoe.  In  AUomey-Qtnend  v. 
Backhouse  (17  Ves.  283,  293),  such  a  lease  was  supported  in  fovour  of  a  purchaser, 
and  Lord  Eldon  observed,  "  These  parties  must  be  understood  at  least  to  have  notice 
that  the  lessors  were  trustees  for  a  charity :  but  I  [168]  cannot  go  the  length  that  the 
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parchasen  had  notioe  that  this  was  a  bad  lease ;  that  depending  upcn  a  number 

oiroumstanoes  dehors  the  lease.** 
Mr.  Eindersley,  in  reply. 

The  following  cases  were  cited,  Attorney-General  v.  Cfreen  (6  Vet  452),  A 
General  v.  Owen  (10  Ves.  655),  Attome^GenmU  v.  Gr^  (13  Ves.  665),  A 
General  v.  Kerr  (2  Beav.  420),  In  re  The  BerkhampsUad  Free  School  (2  Ves.  &  R  I 
AUonietf^eneral  v.  ffvngerford  (2  CL  &  Fin.  357  ;  8  BL  437),  Attontef^enenl  t. 
/3  Mer.  524),  AUomey-QeneraX  v.  Wairren  (2  Swan.  291 ;  and  see  Attonuy-Generd 
Brettin^am,  3  Beav.  91,  wd  Atiomey-General  v.  77^  <S!iwM  Sea  Con^nnyj  4  Bear. 
AUometf-Gtneral  v.  Batkhaue  (17  Ves.  p.  293). 

Ai.  1.   The  Master  OF  THBBoLLBlXordLanfldale].   Hiis  is  an  infonnatHo 
bill  filed  to  set  aside  a  lease  dated  the  28th  of  September  1696,  whereby 
charity  lands  were  demised  to  William  Parker  for  200  years,  at  the  ataticHiaiy 
of  £14,  3s. 

It  does  not  appear  that  any  consideTation,  other  than  the  rent,  was  paid  or 
to  be  paid  for  the  lease.    There  was  no  surrender  of  any  former  lease ;  the  U 
not  subject  himself  to  any  obligation  to  build  or  to  expend  any  money,  bat 
covenanted  to  pay  the  reserved  rent,  to  keep  the  buildinsa  and  fences  belongu^ 
the  premises  in  good  uid  tenantable  repair,  to  use  upon  the  premises  the  bay,  'Jr. 
and  fodder,  and  the  dung,  soil,  and  compost  arising  thereon,  and  to  manure 
jMremises  in  a  ^;ood  and  husbandly  manner. 

[164]  I  think  that  this  is  a  husbandry  lease,  and  not  the  less  ao,  because 
is  an  exoeption  in  the  grants  of  the  mines  and  quarries,  coal,  ironatcme^  mines 
minerals,  with  liber^  to  search  for  and  get  tike  aame ;  and  also  an  exeeptiw  of 
hares,  partridges,  pheasants,  and  oUier  beasts  and  birds  of  warren,  with  Kbeo^ 
three  of  the  trustees,  their  servants  and  followers,  to  hawk  and  bunt  upon 
premises,  at  their  wills  and  pleasures,  and  a  covenant  by  the  lessee  to  preienre 
game  for  the  same  persons. 

This  being  a  husbandry  lease  of  charity  lands  granted  for  200  yeus  at  a 
rent,  it  cannot  stand,  unless  there  be  some  special  reason  to  support  it. 

I  am  of  opinion,  that  the  length  of  the  term  is  not  justified  or  excused 
reservation  of  the  mines,  and  the  right  to  get  coal  and  minerals. 

It  is  argued,  that  there  are  in  this  case  cirsumstances,  to  shew  that  the 
foundataon  of  the  charity  is  not  forthcoming — that  there  must  have  been  some 
of  covenant — and  that  it  such  deed  of  settlement  were  px)dueed,  it  wookl  or  it 
be  thereby  shewn,  that  tihere  was  authority  to  grant  this  long  lease. 

It  does  not  amwar  to  me  tiiat  the  facts  of  the  ease  affirrd  any  foundation  for 
argument,  that  there  was  any  deed  or  instrument  olim*  than  uie  wiU,  wherel^ 
estate  was  vested  in  the  trustees. 

The  testator,  having  built  a  schoolhouse  in  which  sixty  boys  were  jdaoed, 
the  house  and  various  real  estates  to  the  persons  named  in  his  will  in  fee,  and 
to  the  same  p>er8ons  a  sum  of  money  to  be  expended  in  the  purchase  of  other 
estates,  to  be  con-[166}-veyed  to  them  in  fee  :  he  directed  the  lands  to  be  em  * 
for  the  purposes  of  the  charity,  and  in  afterwards  speaking  of  the  persons  to 
he  had  made  the  devise,  he  calls  them  **  feoffees,"  instead  of  "  devisees  "  or 
and  from  this  it  is  argued,  that  it  should  be  inferred  that  there  must  have 
feoffment  besides  the  devise ;  but  I  own  that  it  appears  to  me,  from  Uie  context  of 
will,  that  in  using  the  word  "  feoffees,**  the  testator  means  imly  to  designate,  ia 
word,  the  BeveraTpersons  to  whom  he  had  devised  the  estate  in  fee.  I  cannot 
that  he  made  a  devise  of  the  lands  to  the  same  uses,  to  perscma  to  whom  he 
previoudy  conveyed  the  same  lands  by  feoffment;  and  I  do  not  think  thst 
uscription  on  the  picture  adds  any  probability  to  the  argument.  It  does  not 
what  was  the  date  of  the  inscription,  and  I  think  Uiat  by  "feoffees,"  was 
persons,  who,  as  trustees,  were  possessed  of  the  fee  or  inherituice  of  the  estate^ 
that  the  will  of  the  founder  was  the  instrument  by  which  the  estate  was  aet^ed. 

In  the  lease  in  question,  the  devisees  are  described  as  trustees  w  fc  ~ 
description  perhaps  intended  to  reconcile  their  real  character  as  truateea  with 
•lightly  erroneous  description  of  them  in  the  will,  and  on  the  testator's  {Hctore,  if 
inscription  was  existing  at  the  date  of  the  lease,  which  does  not  af^tear. 
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It  18  next  argued,  that  this  leaie  was  granted  acoordine  to  the  custom  of  the 
oontry,  and  according  to  the  usual  mode  or  letting,  adopted  and  acted  upon  by  the 
rastees  themselves.  It  appears,  indeed,  that  the  trustees  had  granted  some  other 
BH8B  of  t^e  same  kind,  ana  an  attempt  was  made  to  prove  the  al^ed  custom  of  the 
omtiy.  I  think  that  the  attempt  ma  mmeooeaary,  for  if  any  number  of  sooh  leases 
lid  been  proved,  they  ilUff]  sould  not  have  estaluished  a  oostmn  which  would  have 
mtffied  trustees  in  alienating  the  oharity  lands  in  tiiis  way,  but  the  proof  failed,  uid 
one  leases  for  twenty-one  years  were  produced. 

It  is  lastly  argued,  that  the  Defendant's  father  was  a  purchaser  of  the  estate  for  a 
ihable  consideration,  and  that  he  was  not  bound  by  an  equity  to  set  aside  the  lease 
onnded  on  extrinsic  circumstances,  but  the  purchaser  must  be  held  to  have  had 
ntice  of  the  lease  which  he  purcha8ed.{I)  The  equity  of  this  case  is  not  founded  on 
ztrinsic  circumstances,  but  on  the  facts  appearing  on  the  lease  itself,  shewing  it  to 
•  saeb,  that  if  due  oonaideratioD  had  been  given  to  the  subjects  neitJier  lessors  nor 
Base  coold  have  thought  the  lease  beneficial  to  the  oharity,  or  anything  less  tiian  a 
naeh  of  trust 


GUBDBN  V.  Badoooe.   JViw.  6,  6,  16,  1841 ;  Dec  6,  7,  1842. 

[S.  0.  12  L.  J.  Ch.  62.] 

D 1812  the  executors  of  a  receiver  applied  to  pass  his  accounts  and  pay  in  the  balance, 
this  was  ordered,  bat  payment  was  not  made.  In  1841  they  were  ordered  to  pay 
ID  the  balance  without  interest,  and  it  was  held  that  they  could  not  object  the 
want  of  assets. 

L  was  appointed  receiver,  but  the  solicitor  in  the  cause  alone  acted  and  paid  over 
the  rents  to  the  tenant  for  life.  An  incumbrancer  compelled  the  receiver  to  pay 
the  same  amount  into  Courts  and  after  payment  of  his  claim,  tiltere  remain^  a 
nrpltts,  which  was  paid  to  the  tenant  ibr  nfe.  Hdd,  that  A.  could  noti  on  petiti<»i, 
obtein  repayment  1^  the  tenant  for  life  or  oat  of  tAte  estates. 

Under  the  will  of  the  testator,  Mr.  Price  was  tenant  for  life  of  an  estate,  subject 
I  certain  incumbrances  thereon,  and  to  an  annuity  of  £100  a  year  payable  thereout 
I  Mary  Sanders. 

In  1605  a  bill  was  instituted  by  Price  and  another  for  the  purpose  of  paying  the 
harees  and  carrying  the  trusts  of  the  will  into  execution. 

Id  1806  Mr.  Drayson  was  appointed  receiver  of  the  estates,  in  the  usual  manner. 
Ite  receiver  was  continued  by  the  decree  made  in  1808,  and  he  was  ordered  to  keep 
•wn  the  incumbrances. 

Hr.  Drayatm,  the  receiver,  did  not,  however,  in  fact,  act,  but  a  Mr.  Eirby  who  as 
RMtee  was  a  Defendant  in  the  cause,  and  was  also  t^e  solicitor  ot  the  Pluntiff  and 
Wemdaots,  received  die  rents,  and  took  upon  himself  the  maoagement  of  Uie  matters. 
it.  Drayson  died  in  1809,  and  in  1812  his  executors,  by  ^  direction  and  8usg«ti<»i 
f  Eirby,  applied  for  and  obtained  leave  to  pass  the  receiver's  accounts  andto  pay 
ke  balance  into  Court  The  Master  found  a  sum  of  £992  to  be  due  from  the 
leeiver ;  this  sum  however  was,  in  fact,  in  the  hands  of  Eirby,  and  was  never  paid 
Ito  Court  The  tenant  for  life  was  let  into  possesnon  in  1809,  and  was  direotcu  to 
iiepdown  the  annuity  uid  incumbrances. 

The  cause  was  heard  on  further  directions  in  1814  when  certain  declarations  were 
Mde. 

[166]  The  suit  remained  in  a  state  of  inactivity  for  some  yeus,  but  in  1830  the 
eoduct  of  the  cause  was  taken  from  the  Plaintiffs  and  given  to  the  representatives 
i  Mn.  Sanders  the  annuitant,  to  whom  an  arrear  of  annuity  was  due.  They  some 
van  after,  discovering  that  the  receiver's  balance  had  not  been  paid  into  Court)  pre- 
anted  a  petition,  praying  that  his  surviving  executor  might  pay  into  Court  the  sum 

(1)  See  fFalter  v.  Maunde,  1  Jac  &  W.  181 ;  Coner  v.  CoOmge,  3  Myl.  &  K.  283 ; 
V  V-  Oarkmd,  4  Y.  &  CoL  (Exc.)  394,  and  Patartm  v.  Lomff,  6  Beav.  590. 


Digitized  by 


Google 


786  OtmDEN  V.  BADOOCK 


I 

tebdMl 


of  X992  and  interest.    The  incumbrancers  having  frionty  over  the  life-estate 
been  paid  off. 

It  was  alleged  that  Mr.  Sirby  in  his  lifetime,  had  paid  over  a  portion  td  the 
to  Mr.  Price,  the  tenant  for  life,  and  that  after  his  deoeaae  his  executu'  had,  in  1 
paid  over  £437, 19a.,  the  btdanee,  to  Mr.  LoreU,  Mr.  Price's  aoUcdtor  in  the  eaaie, 
gave  the  following  reeeipt  for      eaine : — 

"  In  Chancery. 

"July  26,  lS36.~-6urden  y.  Badcock  and  Others,— Baneived  of  Mr.  Henry  EBi 
aurviring  executor  of  the  will  of  the  late  J.  M.  Kirby,  Esq.,  the  sum  of  X437,  19i. 
money  retained  by  him  out  of  the  rents  resulting  from  the  Westbury  and  Miil 
estates,  towards  the  costs  of  his  bill  which  hare  horn  otherwise  discharged. 

"For  Mr.  B.  Price, 

"John  Unmu 

Mr.  PembertoD  and  Mr.  Lloyd,  in  support  of  the  petition,  asked,  that  the  exM 
of  the  receiver  might  be  ordered  to  pay  the  fund  into  Court  with  5  per  oenu  iaM 

Mr.  Eandersley  and  Mr.  Dixon,  for  Mr.  Price,  the  tenant  for  life. 

[169]  Mr.  Russell  and  Mr.  Romilly,  for  Mr.  Deacon,  the  executor  of  the  reeen 
contended  that  there  was  no  case  for  chargingthe  executor  personally ;  and  th* 
bad  no  assets  in  hand  to  discharge  the  claim.  That  the  laches  of  tJie  paities  had  F 
suflfa,  as  to  disentitle  them  to  l^e  asnitanoe  of  the  Court  Tliat  the  bahiMS 
never,  in  fact,  oome  to  the  hands  of  tile  reoavu',  and  by  arrangement  betveM 
parties  it  had  been  paid  by  Kirby  to  the  tenant  for  life.  That  the  reUrf  now  i 
could  not  be  granted  on  petition. 

Mr.  Ellison  and  Mr.  Smythe,  for  other  parties. 

Mr.  Pemberton,  in  re^y. 

The  Masteb  of  the  Eoli^  said  that  the  executors,  having  three  years  after 
testator's  death,  and  with  perfect  knowledge  of  the  state  of  his  assets  and  the  tm 
stances  of  the  case,  presented  their  petition  for  passing  the  accounts  and  paymei 
the  balance,  could  not  now  be  heard  to  say  that  they  had  no  assets. 

That  as  to  the  delay,  the  parties  had  existing  duties  to  perform,  and  had  bid 
matter  brought  to  their  attention  both  in  1828,  and  again  in  1836,  when  they  eat 
into  arrangements  not  with  the  parties  having  the  first  charges,  but  with  tbe  ti 
for  life.  That  as  there  were  existing  claims,  prior  to  the  estate  of  ths  tenant  for 
towards  the  liquidation  of  which  this  fund  was  liable,  his  impresaion 
money  must  be  paid  into  Court,  but  whether  or  not  wiih  interest  required 
tioD.    His  Lordship  said  he  would  read  the  documents  before  deciding. 

[160]  Nov.  16.  The  Master  of  the  Rolls  [Lord  Langdale]  said,  thsi 
Respondent  must  pay  into  Court  the  amount  of  principal  money,  and  the  costs  o 
application ;  but  considering  the  length  of  time  which  had  elapsed,  and  the 
the  parties,  he  ought  not  to  direct  the  payment  of  interest :  that  the  caae 
unfortunate  one,  the  parties  having  implicitly  relied  on  the  solicitor,  \mt  evoyt 
tended  to  shew  the  responsibility  of  the  representative  of  the  receiver. 

On  the  16th  of  Deoember  18il  the  executor  ot  the  receiver  paid  into  Oooii 
amount  as  directed,  and  which  sum,  together  with  anotJier  sum  in  Court,  was  in 
1843  applied  in  payment  of  the  incumbrances  and  costs,  and  the  residue  of  the  i 
after  such  payment,  was  directed  to  be  paid  to  Pugh,  the  assignee  of  Price,  the  ti 
for  life.  The  claims  of  the  parties  having  preference  to  the  tenant  for  hffl^ 
became  satisfied,  and  they  gave  up  possession  of  the  estates. 

The  executor  of  the  receiver  having  first  learned  of  this  order  in  July  1842 
presented  a  petition  praying  that  an  account  might  be  taken  of  the  monies  p 
Kirby,  the  agent  of  the  receiver,  and  by  the  executors  of  the  receiver  to  the 
for  life ;  and  that  the  tenant  for  life  might  repay  the  amount  to  the  Petitioiwr» 
that  it  might  be  declared  that  in  default  the  rents  of  the  estate  mi^t  be  »jipBi 
the  discharge  thereof. 

The  affidavit  of  Price  stated,  that  he  had  never  received  any  accounts  from  Q 
That  in  1836  when  negotiations  were  pending  as  to  the  payment  of  the  balsBM 
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the  oncutor  of  Kirby  to  him,  Price,  be  bad  insisted  on  the  representatives  of  Kirby 
paying  interest  on  the  balance.  That  Lovell,  in  1837,  rendered  oim  [161]  an  account, 
Ib  which  he  was  credited  with  the  £431,  ISa.  received  from  the  executor  of  Kirby, 
ud  whieh  was  the  first  time  he  was  ac<|uainted  with  the  arrangement  made.  That 
Doaooount  had  ever  been  received  by  him.  Price,  and  that  the  X437,  19s.  had  been 
if^ied  in  liquidating  the  balance  of  Lovell's  aecoant  against  Price. 

Mr.  Pemberton  and  Mr.  BwniUy,  in  sapport  of  uie  petition.  The  ground  on 
vhich  the  £993  was  ordered  to  be  paid  into  Court,  on  the  former  occasicm,  was,  that 
i  was  wanted  for  the  incumbrancers.  It  has  turned  out  that  it  was  not  required  for 
iuit  {Rirpoee.  If  the  Court  had  been  aware  of  the  state  of  the  funds,  no  order  would 
isre  been  made  for  payment  by  the  executor  of  the  receiver.  The  surplus  of  the 
imd  paid  in,  alter  paying  the  incumbrancers,  belonged,  in  equity,  to  the  represen- 
atiTes  of  the  receiver,  and  if  the  fund  had  remained  in  Court,  it  would,  on  application, 
uvfl  been  repaid  to  the  executor  of  the  receiver.  Price  and  his  incumbrancer  have 
>btained  it  out  of  Court,  behind  the  back  of  the  parties  interested,  so  that  Price  has, 
n  effect,  twice  received  payment  of  the  same  sum  from  the  receiver.  The  jurisdiction 
i  the  Court  cannot  be  destroyed  by  the  irregular  payment  out  of  Court,  besides 
rbidi  the  nature  of  the  suit  is  such,  that  the  C^urt  baa  still  jurisdiction  and  control 
nrer  the  rents  of  the  property,  and,  by  their  proper  application,  the  PeUtioner  may 
M  indemnified, 

Mr.  Kindersley  and  Mr.  Lloyd,  for  Prioe.  The  Court  has  no  jurisdiction,  upon 
»titi(»i,  to  fix  a  lien  on  the  real  estate  of  the  tenant  for  li^,  at  the. instance  of  a 
tnmger  to  the  cause. 

Before  the  Petitioner  can  have  the  relief  he  asks,  the  accounts  must  be  tt^en  as 
Wtween  Price  and  the  [162]  estate  of  Kirby,  and  all  the  equities  between  them 
letensined. 

Both  the  receiver  and  Kirby  who  represents  him,  ou^ht  also  to  be  chug^  with 
Bterest  on  their  balances,  and  the  poundage  ought  to  be  disallowed.  All  this  involves 
I  series  of  proceedings  which  cannot  be  taken  on  petition. 

If  the  Petitioner  had  wished  to  establish  any  equity  on  the  fond,  he  should  have 
ibtained  a  stop  order. 

The  Masixb  of  thb  Rolls  [Lord  Langdalel.  U  this  were  the  simple  case 
Bnnsed,  tliere  would  be  no  great  difficulty  in  dealing  with  it.  If  the  receiver  bad 
ud  to  the  tenant  for  life,  money  whieh  he  ought  to  have  paid  into  Court  for  the 
nnefit  of  a  creditor,  and  at  a  8u1»equent  period  had  been  compelled  by  the  creditor 
0  pay  the  same  amount  into  Court,  and  if,  after  full  payment  to  the  creditor,  a 
orplus  remained  in  Court  which  the  tenant  for  life  applied  to  have  paid  to  him,  the 
)cHirt  would  have  no  difficulty  in  stopping  payment,  until  the  chiim  of  the  receiver 
ud  been  investi^ted ;  and  no  difficulty  in  exercising  its  jurisdiction  in  ordering  the 
emainin^  fund  in  Court  to  be  paid  back  to  the  receiver. 

That  is  not  this  case.  Here  there  bu  been  an  irregularity  from  the  beginning. 
A  July  1806  the  receiver  was  appointed :  it  seems  he  never  acted  as  aucb,  except  for 

purpose  of  rendering  the  accounts  under  the  dictation  of  Mr.  Kirby,  who  received 
te  rents  of  the  estate.  He,  it  seems,  was  solicitor  for  the  next  frieod  of  the  infant 
^hintifi',  and  was  executw  and  trustee  of  tiie  will  under  which  the  estate  was  to  be 
idministered,  [163]  and  in  that  character  was  a  party  to  the  cause.  In  1807  an 
MouDt  was  rendered  down  to  Michaelmas.  In  1809,  at  Miohaelmaa,  two  years' 
nrther  accounts  were  to  be  rendered,  and  shortly  after  that  time  the  receiver  died. 

In  1812  the  executors  of  the  receiver,  again  at  the  dictation  or  suggestion  of 
Kirby,  applied  for  leave  to  pass  the  account,  and  the  accounts  were  passedon  the  6th 
tod  7th  of  November  1812,  and  £992  was  found  due  on  this  account.  This  amount, 
^ough  appearing  due  from  the  receiver,  was,  in  fact,  in  the  hands  of  Kirby,  and 
iontinued  in  his  hands  for  very  many  years.  In  1836  an  account  seems  to  have  been 
Bttled;  it  appears,  though  the  evidence  is  not  very  distinct,  that  there  had  been 
everal  previous  payments  to  Price,  the  tenant  for  life,  and  in  July  1836,  upon  the 
istdement  of  the  account^  the  balance  was  paid  by  the  representative  of  Kirby  to 
lovell,  the  solicitor  of  Price. 

Supposing  no  acoount  to  have  been  settled,  what  would  be  the  right  of  the 
MeivH-  who  has  been  tiius  called  on  to  pay  the  money  into  Court?   He  claims  the 
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benefit  of  the  payments  made  to  Price  by  Kir^y.  Can  he  have  them  vitboot 
subjeotinff  himself  to  all  the  liabilities  of  Kirby  to  Price  ?  It  appears  to  me  that  be 
cannot.  The  rec^VOT  who  appointed  Kirby  to  act  as  his  agent,  cUims  the  benefit  d 
the  payments  made  by  KirW  to  Price.  In  order  to  hare  uie  benefit,  he  mast  plM 
himseu  in  the  situation  of  Kirby,  and  if  Kirby  was  liable  to  Price,  I  apprdwud,  thM 
flubject  to  those  liabilities  only,  can  tiie  receiver  work  out  his  claim.  If  no  aceort 
was  settled,  what  was  the  relation  between  Kirby  and  Price  t  Draywm  was  ai^oiBtal 
receiver,  but  Kirby  assumed  to  act  as  audi ;  and  I  am  inclined  to  ^nk  [164]  tk( 
as  between  Price  and  Kirby,  Kirby  waa  subject  to  all  the  liability  to  whia  Ifci 
reoeivw  was  subject  If  there  was  no  account  settled,  no  setderaent  botwoea  III 
parties,  what  were  the  liabilities  of  Kirby  or  his  estate?  In  1836  waa  he  notliiUi 
to  pay  interest  for  all  that  time,  and  liable  to  be  deprived  of  his  poundiwel 

On  the  other  hand,  suppose  the  account  was  settled  as  between  Kirby  and  Pra^ 
can  the  present  Petitioner,  the  receiver,  claim  the  benefit  of  the  payments  madetf 
Kirby  to  Price,  without  opening  the  account ;  and  can  a  right  to  open  the  acooont  n 
established  in  any  such  a  proceeding  as  this  t  It  is  possible  that  the  acoonnt  mkjh 
opened,  but  I  cannot^  on  a  petition  of  this  description,  consider  it  to  be  opened. 

This  case  oomes  on  upon  petition,  after  an  onler  for  the  distributioD  ci  the  fmidi 
in  Court,  not  asking  that  an  anticipated  payment  to  the  tenant  for  life  may  be 
or  that  t^e  sum  improperlv  paid  may  be  broueht  back ;  bnt  it  asks  a  gBoeaX  aeeoori 
oi  what  was  paid,  ana  seen  the  benefit  oS  a  uien  on  the  estate^  for  what  Aall  apfifli 
due  on  the  account.  I  do  not  think  that  the  relief  can  be  gianted  on  ^tiop  a ' 
case  like  this.  There  are  many  cases  where  liberty  is  given  to  apply,  m  whid  i 
application  may  be  made  by  persone  not  parties  to  the  record,  but  they  are  penoi 
having  a  direct  interest  in  the  execution  of  the  decree.  There  is  nothing  io  di 
decree  that  gives  an  interest  to  the  Petitioner,  and  what  is  aaked  is  not  the  remit 
any  decree  or  direction  in  the  cause,  but  is  founded  on  something  not  appearing  iti 
in  the  record.  If  I  considered  it  a  case  in  which  money  had  been  got  out  of  G«irth 
fraud  or  improper  concealment,  it  would  be  subject  to  other  consiaeratioiis. 

P16Q  It  appears  that  the  accounts  between  Kirby  and  Price  have  been  soeh, 
you  must  ovMturn  what  has  taken  place  between  them  befwe  yon  can  ^  at  th 
aoconnt.   tinder  t\mn  oircumatanees,  I  cannot  grant  the  relief  which  u  soo^ 
Hiere  is  a  ^evons  hardship  if  what  is  alleged  ia  true,  that  Price  had  acme  of  lk 
money  in  his  hands,  whic^  the  receiver  was  ordered  to  pay  into  Court. 

I  do  not  determine  that  the  Petitioner  has  not  the  right  he  daima ;  all  I  en 
is,  that  he  has  not  such  a  rieht  as  he  can  make  available  upon  petition. 

The  petition  must  be  dismissed  witiiont  costs,  and  wiuoat  jmjndiee  to  of 
further  proceedings. 

[166]   Darthrz  ft  CLBHEN&    Dm.  22, 1842. 

Where  a  bill  for  an  account  which  relies  on  certain  items  as  the  ground  for  tnnsfeniifl 
the  matter  from  the  jurisdiction  of  a  Court  of  law  to  that  of  equity,  also  oontaiasi 
genend  vague  charge  of  Uiere  being  voluminous  and  intricate  aoooonts  betveot  dl 
parties ;  then,  if  the  Plaintiff  failt  in  supporting  his  equity  upon  the  partieokl 
items,  he  cannot  maintain  the  bill  against  a  demurrer  upon  the  latter  vague  ehu]^ 

Upon  a  bill  for  a  general  account  between  A.  and  B.,  a  question  arose  as  to  tM 
items,  whether  uey  ought  to  be  charged  against  A.  or  against  C,  with  whoa  A; 
and  B.  had  had  some  mutual  dealings.  Haul,  that  C;  was  not  a  neoenaiy  ptf^M 
the  suit. 

The  PlaintiflTs  Messrs.  Darthez  &  Ca  were  merchants  residing  in  London,  and  ^ 
Defendant  Clemens  was  a  merchant  at  Malaga.  The  Defwdant  and  one  RiteUs  m 
New  York,  were  the  Plaintiffs'  correspondrats  in  trade,  and  had  made  ocmai^im^ 
of  goods  and  merchandise  to  them,  and  the  Plaintiffs,  from  time  to  time,  advaieii 
money  on  the  credit  of  the  consignmentB.  The  Defendant  having  eranmeDOcdM 
action  at  law  against  the  Plaintiffs  for  the  recovery  of  [106]  X170B, 
amount  of  the  balance  due  &om       Plaintiffs  to  the  Defoadant,  the  Plaiotifi 
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hii  bill,  to  have  between  them  the  accounts  taken,  and  to  restrain  the  proceedings 
it  law. 

The  neatest  pOTtion  of  the  alleeations  of  the  bill  related  to  three  particular  sums 
I  XIOW,  £1000,  and  £700,  which  the  bill  insisted  ought  to  be  brought  into  the 
ocount  between  the  Huntiffi  and  the  Defendant,  and  tor  whioh  it  aUeged  eredit 
oebt  to  be  given  b^  the  Defendant^  by  means  oi  vhioh  the  balance  would  be  turned 
n  nvoor  of  the  Plaintiffs.  It  statwi,  as  the  founda^n  for  this,  certain  transactions 
■etveen  the  three  parties,  in  the  course  of  which  these  three  sums  had  become  due ; 
od  it  appeared  in  dispute  between  the  PlaintifiiB  and  the  Defendant,  whether  from 
he  nature  of  the  dealings  and  the  effect  of  the  correspondence  between  the  three 
arties,  these  sums  ought  to  be  charged  in  account  against  the  Defendant^  or  against 
ittcbie  alone,  who  was  alleged  to  be  insolvent. 

After  stating  these  matters,  the  bill,  as  the  foundation  for  a  general  account, 
ttted  as  follows :  "  That  various  other  dealinn  and  transactions  were,  irom  time  to  time 
■d,  and  did  take  plaoe  by  and  between  the  Tlaintiffia  and  the  said  Defendant  hereto, 
1  the  way  of  their  rospective  trades  or  businesses  as  merchants,  and  divers  remittances 
nd  conaignments  of  monies,  bills  of  exofaaige,  goods,  and  merchandise  were,  from 
ime  to  time,  made,  by  and  from  the  said  Defendant  to  the  Plaintift  j  and  divas  sums 
I  mooey  were,  from  time  to  time,  paid  by  the  PUintiflb  by  the  direction,  and  to  and 
ir  the  use  and  on  account,  of  the  said  Defendant  hereto,  exclusive  of  the  pfuiaoular 
cms  hereinbefore  in  that  behalf  mentioned,  and  divers  goods  and  merchandise  were, 
pom  time  to  time,  shipped  and  sent  by  [167]  the  Plaintios  by  the  direction  and  to  and 
» the  use  of  the  said  Defendant  hereto ;  and  the  monies  and  goods  so  remitted  and 
tui,  on  each  side,  by  and  between  the  Plaintiffs  and  the  said  Defendant  hereto, 
Biount  to  a  very  large  and  considerable  sum  in  the  whole ;  and  a  considerable  balance 
r  sum  of  money  hath  become  and  is  now  justly  due  and  owing  from  the  said 
defendant  hereto  to  the  Plaintiffs  on  the  foot  of  the  said  account ;  and  by  the  means 
loresaid,  an  account  hath  arisen,  and  is  still  open,  subsisting  and  unsettled  between 
lie  said  Defendant  and  the  Plaintiffs,  in  reapeot  of  the  matters  aforesaid. 

"Tbi^  the  said  accounts  between  the  PlaintiffB  and  the  said  Defendant^  and  mora 
ipedally  having  regard  to  the  tnuuactaons  between  the  said  Defendant  heretc^  and 
H  said  John  Bitchie  herein  appearing,  are  of  a  very  voluminous  nature,  and  consist 
f  several  hundreds  of  items  on  both  sides  of  the  account,  including  a  daily  interest 
eoount ;  and  8.uch  account  between  the  Plaintiffs  and  the  said  Defendant  could  not, 
rithout  manifest  inconvenience  and  injustice  to  the  Plaintiffs,  be  taken  in  a  Court 
f  Common  Law,  and  suoh  account  cannot,  in  fact,  be  justly  or  properly  taken  except 
I  a  Court  of  Equity,  where  such  matters  are  properly  cognizable  and  relievable." 

The  bill  chained  that  a  balance  was  due  to  the  Plaintins;  it  required  the  Defendant 
i>  set  forth  all  the  dealings  and  transactions,  and  prayed  a  general  acconnt  of  all  the 
Mtings  and  transactions  between  the  Plaintiffs  and  the  Defendant. 

To  this  bill  Clemens  alone  was  made  a  Defendant^  and  he  demurred  to  this  bill, 
nt,  for  want  of  equity,  and,  secondly,  for  want  of  parties. 

[168]  Mr.  Kindersley  and  Mr.  Colvile,  in  support  of  the  demurrer,  contended 
kt  it  appeared  from  the  statement  in  the  Inll  (which  they  commented  on)  that  the 
1unti£b  were  not  entitled  to  set  off  the  three  sums  in  question,  whioh  alone  formed 
be  subject  of  dispute  between  the  parties ;  and  that  a  Court  of  law  was  perfectly 
ompetent  to  decide  such  a  question.  ^Mr.  Pemberton.  We  do  not  rely  on  these 
hree  items,  but  insist  on  the  Plaintiffs'  neht  to  the  general  account.]  The  Plaintiffs 
ben  must  shew,  on  the  face  of  their  bill,  that  the  account  between  them  and  the 
>6fendant  can  only  be  taken  in  this  Court,  otherwise  they  will  not  be  allowed  to 
rithdraw  the  case  from  the  Court  of  law  which  already  has  jurisdiction.  Mere 
jeneral  allegations  of  the  intricacy  of  the  acoonnte  arc  insnffident  for  the  purpose : 
will  be  disregarded  by  this  Court,  and  will  be  considered  as  etruok  oat. 
hawiddie  v.  Bailev  (6  Ves.  136),  Frietas  v.  Dot  Santos  (1  You.  &  Jer.  574),  King  v. 
tMstf  (2  You.  &  Jer.  33),  Boalet  v.  Orr  (1  You.  &  Col.  464). 

Secondly,  !Ktohie  is  a  neoessuy  party  to  this  suit,  for  if  these  three  items  are  to 
la  lircnight  into  the  account  between  the  Plaintiffs  and  Defendant,  the  balance 
•tween  Ritchie  and  the  Defendant  will  be  altered.  lUtchie  has  an  interest  in  the 
■atten;  the  Plaintifib,  asking  to  hare  the  benefit  of  the  let-off  as  against  the 
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DefendftDt^  have  improperly  omitted  making  Ritchie,  the  penon  principillf  intorcited, 
a  party  to  the  suit. 

Mr.  Femberton  and  Mr.  Rogers  were  not  heard  by 

Thb  Master  of  the  Rolls  [Xord  Luigdale],  who  said — I  do  not  think  (hatttii 
demorrer  can  be  sustained.  The  rlaintiffi  say  they  are  entitled  to  a  genenl  aeooon^ 
[169]  wd  to  have  credit  for  the  ^ree  partioular  sums ;  but  they  concede,  for  tk 
purpose  this  demurrer,  that  they  are  not  entitJed  to  relief  in  respect  of  the  Ifcni 
sums,  uid  rest  on  their  right  to  tJie  general  aooonnt. 

The  Defendant  states,  what  I  believe  is  peifecUy  true  in  point  of  law,  that  i 
there  be  a  bill  for  an  account  in  respect  ot  particular  itrais,  or  any  number  i 
particular  items,  and  the  Plaintiff  fails  in  sustaining  the  demand  upon  thow 
particular  items,  and  the  bill  happens  to  contain  a  general  vague  chai^  that  tban 
are  voluminous  and  intricate  accounts  between  the  parties,  and  which  chsrge  ii ; 
inserted  merely  as  a  pretext  for  the  purpose  of  bringing  the  case  within  the  inr»' 
diction  of  a  Court  of  Equity,  the  Court,  in  so  vague  and  uncertain  a  case,  vfl 
disregard  that  general  allegation,  will  oonsider  it  as  steuok  out  of  the  tnlt,  snd  nk' 
allow  it  to  protect  the  bill  against  a  demurrer  for  want  erf  equity.  That  ii  tks 
utmost  extent  to  which  the  oases  have  ^ne. 

It  ^ereforo  comes  to  this,  does  this  Inll  contain  such  vague  uid  general  itile- 
ments,  statements  put  in  merely  as  a  pretext  for  transferring  the  juxisdidaai  bm 
the  Court  of  law  to  Uiis  Court  1  If  the  account  can  be  fairly  taken  in  a  Court  d 
Common  Law,  this  Court  will  not  interfere,  even  in  the  case  of  merchants'  aoeoorii 
consisting  of  mutual  dealing;  but  in  this  case  I  am  persuaded  not  ooly  that  lis 
accounts  between  these  parties  could  not  be  advantageously  taken  in  a  Court  d  kw, 
but  that  they  could  not  be  taken  at  all  there.  Everybody  knows  how  an  aetiM 
upon  such  an  account  would  necessarily  end  i  it  would  enid  in  the  aoeouot  ba| 
ti^en  in  this  Court,  or  by  a  reference. 

It  is  said  that  the  bill  is  defective  for  want  of  parties.  If  the  three  items  should 
ever  come  into  question,  the  QTO]  Plaintiifs  must  make  out  their  case  by  pnxrf ; 
it  does  not  follow  that  Ritcnie  ia  a  necessary  party  to  the  taking  of  the  somobH 
between  the  Plaintiffs  and  the  IMendantb  I  think  also  that  the  demurrer  emit 
be  sustained  on  this  ground. 

Demurrer  overruled. 


[170]   Gardner  v.  Jaubs.   Jan.  24,  27,  1843. 

Bequest  of  residue,  in  trust,  after  payment  of  an  annuity  of  £50  to  A.  for  life,  ts 
apply  the  residue  ol  the  interest  towards  the  maintenance  of  the  children  of  & 
until  twenty-one,  and  in  case  of  the  death  of  A.  during  their  minority,  to  spp^ 
the  whole  or  so  much  as  was  necessary  in  the  same  way,  and  after  the  cleadi  d 
when  such  children  attained  twenty-one,  to  transfer  the  principal  to  them.  ViM 
was  a  gift  over  in  case  there  should  be  no  children  of  B.  living  at  the  death  of 
The  fund  was  more  than  sufficient  to  provide  far  the  annuity.   Held,  thalb  tJw  j 
to  the  children  was  not  confined  to  those  living  at  the  death  of  the  teataferiXi 

The  testetor,  by  his  will,  bequeathed  bis  residuary  personal  estate  to  his  exeeoto^ 
upon  trust  to  "  invest  the  whole  residue  thereof  at  interest,  and  pay  £50  per  annaa* 
part  of  such  interest,  unto  Susannah  Brunton,  and  her  assigns  for  life ;  and  after 
ment  of  the  said  sum  of  £50  per  annum,  upon  trust,  to  apply  the  residue  of  the  intovil 
of  the  said  trust  money,  for  and  towards  the  maintenance,  education,  and  support  of  vsf 
child  or  children  of  Henry  Holland  (Gardner  lawfully  begotten,  until  he,  she,  crthcf 
should,  respectively,  attain  his,  her,  or  their  age  or  ages  of  twenty-one  years ;  <■ 
also,  in  case  of  the  death  of  the  said  Susan nafa  Brunton  during  the  minority  td  such 
child  or  children  of  Henry  Holland  Gardner,  then,  in  trust  to  apply  the  whole  <A  A» 
interest  of  such  trust  money,  or  so  much  thereof  as  in  the  discretion  of  his  mH 
trustee  should  be  considered  necessu-j  for  that  purpose,  for  the  msintfur'n 
education,  and  support  of  such  child  or  children ;  and  after  the  death  <rf  the  «l 
Susannah  Brunton,  and  when  such  child  or  children  of  Henry  Kdland  Gaida* 
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171]  aliould  have  attained  Bucfa  age  or  respective  ages  of  twenty-one  yeam  as  afore- 
lid,  then,  upcm  trust,  to  transfer  such  trust  money  to  such  child,  if  there  should  be 
aly  <we,  or  if  there  should  be  more  dian  onCf  to  all  such  children,  share  and  share 
In  i  but  if  there  should  be  no  such  child  oi  Henty  Holland  Gardner  living  at  the 
mth  of  the  said  Susannah  Brunton,  or  in  cue  of  the  death  of  such  child  or  children 
rfore  they  should  attain  the  said  age  oi  twenty-one  years  as  aforesaid,  then,  after 
M  death  of  Susannah  Bnmton,  die  testator  gave  and  bequeathed  the  whole  ot  the 
ad  tmst  money,  and  all  aooumulations  there(tf,  to  John  James,  his  executors, 
faunistrators,  and  assigns  absolutely." 

A  hill  was,  in  1828,  filed  by  the  children  then  in  esse  of  Henry  HolUnd  Gardner, 
1  vhich  the  accounts  were  taken,  and  the  residue  was  found  to  consist  of  £2700 
per  cents. ;  of  this  sum  £1677,  13s.  4d.  was  set  apart  to  answer  the  annuity-of  £50, 
u  the  dividends  on  the  remainder  were  ordered  to  be  applied  tomvds  the  main- 
Moce  of  the  Plaintiffs  in  the  suit,  who  were  infants. 

Hwry  Holland  Gardner  had  afterwards  four  children  bom,  who  claimed  to  be 
tterested  in  the  residue.  The  Plaintifia  in  the  first  suit  then  instituted  the  present 
nt^  jvaying  a  declaration  that  the  children  living  at  the  death  of  tho  testatw  wen 
one  entitled  undw  the  will 

Hr.  Hallett,  for  the  Flaintiifo. 

Mr.  Blower,  eontrit. 

Hr.  Hallett,  in  reply. 

[173]  The  following  authorities  were  referred*  to : — SpracIcUng  v.  Sanier  (1  Dick 
I4l  Bmffrose  v.  Bramham  (2  Cox,  384),  SiU  v.  Chapman  (1  Yes.  jun.  406),  Damdsm 
DaSas  (14  Yes.  576),  BuOer  v.  Lorn  (10  Sim.  317),  DeffOs  v.  Qoldsdmidt  (1  Mer. 
[7),  Balm  v.  Balm  (3  Sim.  492^  Seott  v.  The  Earl  of  Scarborough  (1  Beav.  154),  Crone 

OdeU  (1  Ball  &  B.  449),  Whiibread  v.  Lord  SL  John  (10  Yes.  1B2),  Andrmta  v. 
vtmgton  (3  Bro.  C.  C.  402). 

Jan.  27.  The  Master  of  the  Bolls  [Lord  Laa^aIe]'Said,  he  was  of  opinion 
At  the  gift  to  the  children  was  not  confined  to  those  living  at  the  death  of  the  testator, 
A  that  after-bcnn  ehildren  wwe  let  in,  but  he  oonld  mue  no  farther  declaration  at 
«  present  time. 

[173]  Hoofer  v.  Pavkr.   Feb.  11,  1843. 

I  the  Yice-Chancellor's  cause,  the  Plaintifis  described  themselves  as  resident  abroad. 
The  Defendants  obtained  ex  parte  at  the  Bolls,  an  order  for  security  for  costs.  An 
application  to  the  Master  of  the  Bolls  to  discharge  it,  on  the  ground  that  the 
Duendants  had  in  their  hands  funds  belonging  to  the  Plaintiffs  sufficient  to 
indenmify  them,  was  refused,  because  there  was  no  irregularity  in  the  order,  and 
the  eaoee  being  attached  to  the  Yio&Ohaneellor's  Courts  the  Master  of  the  Bolls 
eoold  not  enter  into  the  merits. 

The  Plaintiffs  in  this  cause  bavins  described  themselves  as  resident  abroad,  the 
rfendants  obtuned,  as  of  course,  at  uie  BoUs,  an  order  that  the  IMaintiff  should  give 
eority  !»*  coats. 

The  cause  was  attached  to  the  Yioe-ChanoelWs  Court 

A  moti<Hi  was  now  made  to  diaeharge  the  order  for  irregularity. 

Mr.  Smyth,  in  support  of  the  motion.  The  bill  in  this  case  is  filed  by  the  children, 
r  the  administration  of  a  fund  to  which  they  are  entitled  under  the  settlement  of 
mr  parents  i  and  it  appears  that  the  Defendants  have  a  fund  of  £6000  in  hand 
kich  belongs  to  the  Plaintiffs.  If  Defendants  have  in  their  hands  a  fund  beloiwing 
I  die  Plaintiff,  sufficient  to  indemnify  them  against  the  costs  of  the  auit,  they  nave 
>  nght  to  demand  a  further  security  for  those  costs. 

Tne  order  having  been  made  here,  the  application  for  its  dischar^  must  necessarily 
I  made  to  the  Master  of  the  Bolls,  as  the  Yice-Chancellor  has  no  jurisdiction  to  alter 
'  dliacharge  the  orders  of  the  Master  of  the  Bolls.  fFhiiekoiue  v.  Hidman  (1  S.  & 
L  104),  1^  of  QUmgaXl  v.  BUmd  (1  Hare,  624). 

Mr.  Pemberton  and  Mr.  Bolt  were  not  called  on  by 

[174]  The  Master  or  the  Bolls  [Lord  Langdale]  who  said,  that  the  Plaintifls 
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having  desoribed  themseWet  u  resident  abroad,  it  waa  quite  (tf  coarse  to  obtun  u 
order  for  Beourity  for  oosta.  The  order  oom^dained  of  waa  therefore  perf eedy  iwuhr. 
and  if  the  Plaintifis  sought  to  discharge  it  on  other  groanda  th^  mnit  upptf  ta 
another  jurisdiction. 

The  motion  must  be  refused  with  costs. 

Non.— See  9th  Order  of  Mot  1837,  Ord.  Can.  114;  6th  Order  of  Hay  1839.  (M 
Gan.  137 ;  BoMm  t.  Mikur,  S  BeaT.  49,  and  St.  Ftdar  t.  Devenux,  pett. 


[174]  Pinner  v.  Kniqhtb.  Fdt.  11,  1843. 

A  bill  being  filed  without  the  written  authority  oi  one  of  several  Co-{daintiflb,  and  Ai 
evidence  being  unsatiafaotory  aa  to  the  retainer,  hia  name  was  atnuk  out  ai  ~ 
_plaintiff  with  coats  to  be  paid  by  the  solicitor. 

Where  a  solicitor  files  a  bill  without  a  written  authority,  the  omu  of  proof  is  caat 
him.   If  there  be  any  doubt  on  the  matter,  the  Court  will  hold  him  liable. 

Mr.  G.,  a  solicitor,  had  filed  this  bill  in  tfae  name  of  Mr.  Thomas  Knigfati 
othera.  It  appeared,  however,  that  he  had  had  no  communication  wiUi  Tl: 
Kni^ta,  and  nad  received  no  authority  from  him  peraonally  to  institate  the  maH, 
had  acted  by  the  directi<ma  ctf  Mr.  iuiighta*  brothera,  who  aaid  that  tbey  had 
mnnicated  with  him,  and  that  he  had  authorized  the  atep. 

It  was  now  moved,  that  Mr.  Knights'  name  might  be  sbnok  out  aa 
with  coeta  to  be  paid  by  Mr.  G.  the  solicitor. 

Affidavits  were  filed  in  support  and  in  opposition  to  the  motion  by  Mr.  T. 
and  by  Mb  brothers,  but  [17o]  which  it  ia  not  necessary  to  state  further  than 
that  uiey  appeared  to  Uie  Court  to  leave  the  ^t  of  the  Plaintiff*8  authority 
lurothera,  in  considerable  doubt. 

Mr.  George  Turner,  in  support  of  the  motion,  asked  for  a  similar  order  to 
made  in  the  cause  of  Hood  v.  PkUl^   (See  next  case.) 

Mr.  PembertOD  and  Mr.  Dizcm,  amM. 

The  Master  of  the  BoLifl  [Lord  Langdale].  I  have  of  late  had  aeveral  U 
oaaee  before  me  (Tabbamar  v.  TaMentar^  2  Keen,  679 ;  fFUggime  v.  Peppm,  2  Bear. 
AUm  V.  Bone,  4  Beav.  493),  which  I  exceedingly^  regret 

Nothing  surprises  me  more  than  that  soTicitorB  should  so  frequently  take 
themselves  to  file  bills  in  the  names  of  persons  who  have  not  given  them  aut^  ^ 
writing.   The  general  rule  of  the  Court  is,  that  a  solicitor  should  obtain  a 
authonty  from  Ikis  client ;  I  have  often  had  occasion  to  obswre,  that  the  inta 
the  client  does,  very  often,  induce  a  solicitor  to  file  a  bill  before  he  has  had  an 
tunity  of  obtaining  an  au^ority  in  writing ;  I  cannot  consider  a  solicitor  is  to 
in  cases  of  that  kind,  but,  as  I  have  said  Mfore,  he  acts  moat  imprudently  if  hi 
not  ta^  die  very  first  opportunity  to  obtain  the  sanction  of  the  client  fw  what 
done.   The  law  of  the  Court  ia  peHectly  clear,  that  if  the  authority  afterwaida 
into  queatdon,  a^  or  no,  whether  there  ia  an  authori^  from  the  client  or  i 
there  ia  no  writing,  it  will  go  against  the  aoUmtw  onleaa  he  can  pEonre 
authority  or  implied  authority  oy  aoquiesoenoe  or  snne  other  means. 

[176||  Now,  in  ^s  case,  there  does  not  appear  to  have  been  any  personal 
munication  between  Mr.  G.  and  Mr.  Thomas  Knighta ;  Mr.  G.  trusted 
representations  of  the  brothers,  who  aaid  they  had  conmiunicated  with  Mr. ' 
Knights,  and  that  he  had  authorized  them  to  instruct  him.    The  consequence  ii, 
Mr.  G.  must  prove  satisfactorily,  that  the  brothera  were  empowered  to  authorise ' 
When  we  come  to  examine  the  evidence,  it  ia  impossible  for  the  Court  to  make 
on  which  side  the  truth  lies,  and  upon  that  ground,  and  upon  that  ground  alcHM,  T 
under  the  necessity  of  saying  that  the  solicitor,  on  whom  the  burthen  of  proof  is 
has  noi^  in  the  midst  of  this  conflicting  and  contradictory  evidence^  made  ont 
case. 

The  aut^<»i^  not  having  been  jvoyed,  this  motion  most  be  granted. 
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[176]  Hood  «.  Phillips,  /viy  21,  32,  1842. 

[See  Nune  v.  Dun^ord,  1879,  13  Ch.  D.  767.] 

bSl  filed  without  the  aathority  of  the  Plaintiff,  was  dismissed  with  oosts,  and  ^e 
INotiff  taken  under  an  attachment  for  non-payment  of  costs.  The  Courts  on 
■Mtioa,  ordered  the  solicitor  to  indemnify  A.,  but  refused  to  release  A.  as  against 
be  elaim  of  the  Defendants.  Held,  also,  that  A.  was  not,  on  such  an  application, 
9  be  deprived  of  bis  right  against  the  solicitor  to  damages  for  bis  imprisonment. 

Id  this  case,  a  suit  had  been  instituted  in  the  names  of  Hood  and  of  Sanders  and 

iiod  the  cause  coming  on  for  hearing,  it  was  dismissed  with  costs, 
thia  proceeding  Mr.  Phillips,  who  acted  as  solicitor  for  the  Plaintiffs,  took  his 
ettoDs  entirely  from  Hood,  and,  as  it  appeared,  never  oommunicated  with 
jWiW  obtained  from  him  any  authority  for  institutiDg  or  jwosecutins  the  suit. 
■77]  Upon  the  dismiss^  of  the  bill,  a  mlipcma  for  costs  issued ;  uie  Plaintiff 
VBvas  taken  under  an  attadiment  for  their  non-payment,  and  was  lodged  in 

■r*  Turner  now  moved  that  the  name  of  Sanders  and  Mary  his  wife  might  be 
.meat  of  the  record  of  the  Plaintiff's  bill  in  this  cause  :~that  the  Pluntiif  might 
vobarged  out  of  custody  as  to  bis  contempt  for  not  paying  £63,  is.  costs  to  the 
Maata,  and  that  Phillips  might  be  ordered  to  pa^  the  costs  of  this  application, 
|ber  with  the  costs  which  Anders  had  become  liable  to  pay,  by  reason  of  his 
;  been  made  a  party  to  this  suit. 
'.  Pemberton  and  Mr.  Freeling,  for  the  Defendants. 
Kindersley  and  Mr.  Lewis,  for  Phillips. 

V.  ff^Utoti  (1  Jac.  &  W.  457),  fTade  v.  Stanley  (Ibid.  674),  Tabbemor  v. 
(2  Keen,  679),  were  cited.   (And  see  fFiggiM  v.  P^n,  2  Beav.  403 ;  Allen 
4  Beav.  493 ;  SaU  v.  Bemutt,  2  Sim.  &  St.  78.) 

e  Master  of  thk  Rolls  [Lord  Langdale].   Before  filing  a  bill,  it  is  the  duty 
tidicitor  to  obtain  distinct  authority ;  the  general  rule  is  that  he  ought  to  have 
jVritiDg,  but  though  this  is  the  proper  course,  still  it  is  not  necessary,  if  it  be 
W  that  the  Plaintiff  has  afterwards  acquiesced  in  the  proceedings,  and  that  the 
wtauces  are  such  that  the  Court  can  infer  an  authority.    Whenever  the  question 
ft  whether  the  [178]  authority  has  been  given  or  not,  and  it  becomes  the  subject 
.|iri)t  and  argument,  the  onus  of  proving  it  lies  on  the  solicitor.    In  this  case  there 
tile  least  circumstance  from  which  I  can  infer  that  any  authority  was  given  by 
s :  no  express  authority  is  proved ;  no  communication  with  him,  and  no  ciroum- 
from  which  my  mind  can  be  led  to  the  conclusion  that  any  authority  was  at 
ne^ven.    Then  it  is  said  that  the  subject  of  this  suit  was  one  proper  for  the 
eration  of  a  Court  of  Equity ;  I  am  informed,  that  such  was  the  opinion  of  a 
nan  of  J^he  Bar,  and  that,  in  consequence  of  that  opinion,  this  suit  was 
Ned.   Authority  seems  to  have  been  given  by  one  of  the  Plaintiffs,  and,  with- 
mht,  the  solicitor  thought  that  the  best  mode  of  conducting  the  suit  was  to 
all  these  parties  Co-plaintiffs.    It  was  very  unfortunate  that  he  did  not  recollect 
rith  the  authority  of  one  be  could  not  proceed  in  the  name  of  both.    In  con* 
ne  of  his  having  proceeded  without  that  authority,  he  has  become  subject  to 
Bsequences  which  follow  on  this  present  motion. 

is  said,  that  not  only  did  Sanders  not  authorise  the  suit,  but  that  he  expressly 
ted  from  it^  not  indeed  to  Phillips,  but  to  the  Co-plaintiff.  Having  dissented 
■ring  nothing  of  the  matter,  he  was  not  further  informed  of  it  till  the  bill  was 
'  with  coats ;  then  he  was  told  that  he  had  not  only  lost  the  £600  for  which 
'  to  sue,  but  also  the  oosts  incurred  in  consequence  of  the  suit  I  should 
Q  glad  to  have  heard  that  the  solicitor  had  made  some  communication  to 
saying,  "I  have  made  a  mistake  and  will  protect  you."  Instead  of  that,  it 
lot  appear  that  he  took  any  step  whatever.  The  consequence,  as  might  have 
Itxpected,  was,  that  a  mbpcena  for  costs  followed,  and  shortly  after  an  attachment 
H  under  [179]  which  Sanders  was  lodged  in  gaol,  where  he  now  remains,  for 
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non-payment  of  the  costs  to  which  he  was  subjected  by  Phillips^  who  thisla 
to  contend  that  he  is  not  bound  to  indemnify  him  at  ul.    It  is  clear,  howenr, 
he  has  a  riffht  to  be  reliered  from  these  costs  at  the  expense  of  Phillips. 

I  am  amiid  that  the  forms  and  rules  of  this  Ckiurt  do  not  enable  me  to  exc 
him  from  the  claims  of  the  Defendants.    It  seems  to  have  been  considered 
necessary  that  the  declared  rights  of  parties  in  a  cause  should  be  preserred, 
similar  claims  of  a  party  to  the  cause  has,  upon  different  oocadons,  been 
effectual ;  and,  notwithstanding  this  unfortunate  person  has  been  broaght  into 
present  situation  without  any  authority  given  by  himself,  I  fear  I  cannot  relien 
from  the  demands  of  the  Defendant,  except  by  arrangement. 

I  have  no  doubt  whatever,  that  he  ought  to  be  exonerated  by  PhDUps  from 
demand,  and  the  order  to  be  made  ought  to  be  like  Uiat  in  fFaae  t.  fmby  (I 
W.  674).  I  cannot  but  hope  that  he  will  immediately  take  proceedings  not 
release  the  Plaintiff  from  his  present  situation,  but  also  from  the  farther  :: 
ment  which  is  impending  over  him,  if  the  costs  due  from  him  to  odier 
not  paid. 

It  is  asked,  that  I  should  make  it  a  condition  for  jiving  relief,  that  the 
should  be  precluded  from  demanding  any  damages.  I  think  that  no  authority 
be  produced  to  this  effect.  If  there  were,  I  would  follow  it;  if  not,  I  : 
disposed  to  make  a  {H'ccedent  The  only  tiuiUE  that  can  be  done  on  the  ^ 
application  is,  to  exonerate  the  unfortunate  man  QSO]  at  the  expense  of  PhiOqii^ 
by  these  means  to  exempt  him  from  future  imprisonment 

I  cannot  give  him  com^usatioo  for  having  been  taken  away  from  work  and 
in  prison,  the  effect  of  which  may  be  his  entire  ruin.  Su<A  a  state  of  thingi 
here  brought  about  cannot  be  contemplated  wi^iont  the  greatest  regret. 

The  d»ay  is  not  such  as  to  deprive  him  of  my  right  whatever. 

Note.— By  consent  of  the  Defendants,  the  Plaintiff  was  discharged  od 
oostody.    Beg.  Lib.  1840,  A.  foL  1005. 


[180]   Price  r.  Lockley.   Feb.  17,  1843. 

[S.  C.  7  Jut.  143.    See  /«  r»  Cofey  [1901],  1  Ch.  43.] 

Bequest  to  A.  for  life,  and  after  her  decease  to  the  testator's  "four  child 
survivor  or  survivors  of  them  equally,  or  to  their  heirs  lawftdly  begotten.* 
of  the  four  children  died  in  the  life  of  A.   Held,  that  his  children  took 
by  way  oi  substitution. 

The  testator,  by  his  will  dated  in  1805,  after  giving  certain  legacies, 
follows  : — "  All  the  residue  and  remainder  of  my  money,  and  book  debts,  afur 
ment  of  my  just  debts  and  funeral  expenses,  I  will  and  order  that  the  same 
collected  and  placed  in  the  publie  funds,  for  the  use  and  behoof  of  loy  said 
two  said  children  £liza  and  Joseph,  during  the  term  of  my  said  wife's  natural 
80  long  as  she  shall  remain  my  widow ;  and  at  the  decease  of  my  said  wife,  I 
and  bequeath  the  same  io  my  said  Jour  cftiUrm,  ike  wrmor  or  mrwam  of  lAem, 
sAoiY  and  share  aiiiie,  or  to  their  ^an  ktwfuUjf  begotten.    All  the  rest  my 
estate  and  effects  of  what  nature  or  kind  soever,  I  likewise  give  and  bequ 
■aid  [181]  wife  during  the  term  of  her  natural  life,  or  so  long  as  she  shul 
widow ;  and  after  her  decease  or  second  marriage,  in  either  case,  I  will  and 
that  the  same  shall  be  disposed  of  by  sale,  and  money  equally  divided 
said  four  children  or  the  survivor  of  them  or  their  heirs  as  aforesaid.  I 
(Mrder  that  the  sum  of  X30  hereinbefOTe  mentioned  for  placing  my  aaa 
apprentice  shall  be  deducted  from  hu  share  at  the  decease  of  my  said  mfe." 

The  testator  died  in  1805. 

The  testator's  son  Joaeph,  afterwards  assigned  his  shus  to  Oliver  James, 
died  in  1837,  leaving  five  ehildren.   The  teBt^or*s  widow  afterwards  died  in  1 
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K  The  contest  ia  this  snit  was  whether  Oliver  James,  or  the  fire  children  of  Joseph, 
■  eutitled  to  the  one-fourth. 

rBir.  Kogers,  for  the  Plaintiff.  .< 
\Mr.  Koe,  for  Oliver  James,  contended  that  Joseph  Price,  upon  surviving  the 
r,  took  a  vested  interest  in  one-fourth  ol  the  residue,  Mid  that  it  had  passed 
his  aaeiniment 

r.  T.  PuKer,  for  the  children  of  Joseph,  contended  that  the  true  construction 
will  was  this :  that,  if  the  testator's  four  children  survived  the  tenant  for  life, 
would  have  taken  absolutely  between  them,  and  that,  on  the  death  of  any  of 
four  children  in  the  lifetime  of  the  widow  without  children,  the  survivors  would 
taken,  but  if  they  left  children,  such  children  would  take  the  share  of  their 
by  substitution.    That  Joseph,  therefore,  bad  no  interest  which  he  could  pass 
iver  James. 

Mr.  Parker,  junior,  for  the  administratrix  of  Joseph  Price. 
Stinton,  for  other  parties, 
r.  Koe,  in  reply. 

following  caaes  were  cited ;  GiUinff$  v.  WDemwU  (2  Myl.  &  K.  69),  Walker 
<1  Jac  &  W.  1),  Cfwpa  v.  fFokoU  <4  Mad.  U),  iTmwy  v.  M'Laugklm  (I  Price, 
Pcpe  r.  JFhiieombe  (3  Buss.  124). 

Master  of  the  Roli^  [Lord  Langdale]  was  of  opinion  that,  in  the  event 
had  happened*  the  children  of  Joseph  took  one-fourth  by  way  of  substitution. 
foTX. — See  Peargm  v.  St^^tm,  5  Bli.  203,  and  2  Dow  &  C  328. 

[183]   Beare  v.  Prior.   (Ex  relaiime.)   March  9,  1843. 
[S.  C.  12  L.  J.  Ch.  262.] 

festate  waa  conveyed  by  A.  to  B.,  upon  trust,  for  ten  years,  to  api^y  the  rents  in 

rient  to  B.  of  the  interest  and  capital  of  XIOOO  lent  by  H  to  A.,  and  then  to 
pay  o£f  the  residue  of  the  £10(X),  and  held  the  remainder  in  bust  for  the 
ifa  and  children  of  A.  The  rents  exceeded  die  interest  B.  pennitted  A.  to 
ttain  poBsession,  and  the  interest  was  not  applied  as  directed.  Upon  a  bill  by  B. 
|aiii8t  A.  and  bis  wife  and  children  for  a  aaHe :  Held,  that  B.  could  not,  until  he 
fbk  possession,  be  made  liable  for  what,  without  his  wilful  default,  he  might  have 
Ipeived,  except  upon  a  cross-bill  rusing  that  question. 

the  marriage  of  the  Defendant  Henry  Prior  in  1819,  an  indenture  was 
whereby,  after  reciting  the  intended  marriage,  and  that  Prater  had  agreed 
Prior  a  sum  of  £1000,  Prior  covenanted  to  surrender  certain  copyholds  to 
upon  trust  to  apply  the  rents  in  payment,  in  the  first  iostance,  of  the  interest 
sam  of  £1000  and  t^en  to  apply  the  surplus  of  the  rents  in  reduction  of  the 
sum  of  £1000  till  February  1829 ;  and  then,  upon  trust  to  sell  and  pay  off 
lae  (if  any)  of  the  debt  due  on  the  mortgage,  and  invest  the  remainder  of 
Is  in  trust  for  the  wife  for  life  for  her  separate  use,  with  remainder  for  the 
of  the  issue  of  the  marriage, 
rents  were  more  than  sufficient  to  pay  the  interest    Prater  was,  in  1819, 
to  the  copyholds. 

the  27th  of  February  1829  a  memorandum  was  indorsed  on  the  indenture  of 
I  and  sigoed  by  Henry  Prior,  stating  that  it  waa  agreed  that  the  sum  of  £1000 
continue  upon  mortgage  for  ten  years  longer. 
»r  died,  and,  in  1840,  his  representatives  filed  this  bill  against  Mr.  and  Mrs. 
'and  their  children,  alleging  that  the  whole  sum  of  £1000  was  still  due  with  an 
of  interest,  and  praying  for  an  account  and  for  a  sale  of  the  mortgaged 
lenta,  and  that  the  surplus  might  be  invested  upon  the  trusts  of  the 
of  February  1819. 

a The  Defendant  Prior  alleged,  by  his  answer,  that  he  had  continued  to 
e  rents  of  the  mort^jaged  hereditaments  from  1819  until  April  1840,  when  the 
itatives  of  Prater  took  possession ;  that  hy  the  end  of  1826,  a  sum  £300 


Digitized  by 


Google 


796 


RICHARDSON  V.  HORTON 


•  wr.1 


TMxt  of  the  £1000  bad  been  paid  off  out  of  the  surplcm  rents,  bat  thit  in  U 
Fnter  returned  that  smn  to  Prior,  upon  an  agreement  made  between  then,  ' 
expressed  in  the  memorandum  of  1829,  that  tiie  whole  XIOOO  sbouki  oootinoef 
secured  upon  the  mort£i^ed  hereditaments. 
Mr.  Bacon  appeared  ror  the  Flaintifi^ 

Mr.  Tvells,  for  the  Defendants,  contended  tJut  Prater,  by  accepting  the ' 
the  deed  of  Febi-uary  1819,  bad  become  bound  to  receive  the  rents  of  the  he 
ments,  and  apply  them  in  reduction  of  the  £1000,  and  that  if  he  had  panoedj 
course,  the  whole,  or  nearly  the  whole,  of  the  debt  would  now  have  been 
and  that,  as  the  omission  of  Prater  to  do  this  amounted  to  a  breach  of 
representatives  were  not  entitled  to  have  the  accounts  taken  in  a  more  fat 
manner  than  if  such  a  breach  of  trust  had  never  been  committed.  He 
insisted  that  the  Plaintiffs  ought  to  account  not  only  for  what  they  or 
actually  received,  but  also  for  that  which  without  his  or  their  wilful  default  i 
have  been  received. 

The  Master  or  the  Bolu  [Lord  Langdale]  said  that  from  the  time 
representatives  entered  into  possession,  they  must  account,  in  the  usual  n 
mortgagees  in  possession,  for  the  rents  and  profits  which  they  had  received,  w  < 
without  their  wilful  defoult,  they  might  have  received,  but  Uiat  the  Conrt 
make  the  PlaintifTs  responsible  for  the  rents  which  might  have  been 
Prater  while  he  was  not  in  possesaion  [185]  of  the  mortgaged  estates,  unless  i 
cross-bill  to  have  the  benefit  of  the  trusts  of  the  indenture  of  February  1819. 
as  the  case  now  stood,  the  PlaintifTs  could  only  be  made  to  account  for  what  t' 
actually  received  prior  to  their  taking  possession  in  1640,  and  for  what  miglrt| 
been  received  by  them  since  that  period. 


[185]   BiCHAHDSON  V.  HORTON.   JfonA  10,  13,  17,  1843. 

A.  and  B.  were,  obligors  in  AjoM  bond :  A.,  who  was  alleged  to  be  the  pxincipil  j 
died.  Held,  that  his  assets  were  not  in  equity  liable  upon  the  bond,  bat '  * 
liability  survived  to  B. 

On  the  8th  of  May  1810  Sir  Watts  Horton  and  Thomas  Horton  executed  i 
bond  for  £6000  to  Messrs.  Grifien  &  Leathes,  subject  to  a  condition  for 
same  void,  if  they,  their  heirs,  executors,  or  administrators,  or  any  of  them 
pay  Messrs.  Grifien  &  Leatbes  the  sum  of  £3000  and  interest  on  the  6th  of  Ja 
1811. 

It  was  said  by  the  Defendants,  that  Thomas  Horton  was  only  surety  for  Sir ' 
but  this  did  not  appear  by  the  bond. 

Sir  Watts  Horton  died  in  November  1811,  leaving  his  co^bligor  Thomas! 
surviving  him. 

By  the  decree  made  in  January  1832  the  Master  was  directed  to  take  u 
of  the  debts  of  Sir  Watts  Horton.  By  a  separate  report,  dated  the  27th 
1842,  the  Master  found  that  a  sum  of  £3513,  4s.  Id  was  due  to  the  repr 
of  the  obliges,  for  principal  and  interest  on  the  said  bond  debt,  and  f<Mr  their  i 

[186]  Both  parties  took  exceptions  to  the  Master's  report,  which  now  cuna  < 
argument. 

Mr.  Eindersley  and  Mr.  Walpole,  for  tiie  representataves  of  Messrs. 

Leathes. 

Mr.  Pemberton  and  Mr.  Eoe,  for  Defendants  interested  in  the  estate  of 
Horton. 

Mr.  O.  Turner  and  Mr.  Bogers,  for  the  Haintafr. 
Cms  V.  MiddUkn  (Tomer  &  R.  224)  was  cited. 

Mmrik  17.   The  Master  of  the  Rolls  [Lord  Langdale].   It  is  objeetedj 
Master's  finding,  that  where  two  are  jointly  bound  and  one  dies,  the 
survives  to  the  surviving  obligor ;  that  no  action  can  be  maintained  against  thei 
tor  of  the  obligor  who  died  first ;  and  that,  as  an  action  cannot  be  maintained  r- 
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lie  executors  upon  the  bond,  the  bond  cannot  be  the  foundation  of  a  claim  to  a 
^edalty  debt  in  equity. 

In  answer  to  this  areument,  it  is  not  alleged,  that  there  was  any  antecedent  joint 
ilHlity  of  Sir  Watts  Horton  and  Thomas  Hfflton,  or  that  there  was  any  agreement 
H-  a  joint  and  several  bond,  or  any  mistake  in  OTeparins  the  bond ;  but  it  said,  that 
could  not  have  been  intended  to  release  Sir  Watts  who  was  the  principal  debtor, 
r  his  estate,  if  he  happened  to  die  first,  and  that  therefore  the  bond  ought  to  be 
Muidered  as  joint  and  several 

[1871  I  do  not  think  that  this  ar^mctst  can  prevail  If  the  bond  had  been  made 
lint  ana  several,  Thomas  Horton  mi^t  have  been  sued  upon  it  alone  in  the  lifetime 
[  Sir  Watts ;  and  there  seems  to  be  no  reason,  even  for  conjecturing,  that  he  would 
ive  consented  to  this,  or  to  do  more  than  make  himself  jointly  liable ;  and  if  joint 
ibility  was  the  intention  of  the  parties,  nothing  is  now  to  be  rectified  or  altered, 
id  the  legal  consequences  must  follow.  The  obligation,  by  virtue  of  the  joint  bond, 
trvived  to  the  surviving  obligor,  and  there  was  no  legal  remedy  upon  the  assets  of 
tt  deceased  obligor.  There  mav  be  a  legal  debt  arising  out  of  the  contract  against 
le  assets  of  Sir  Watts  Horton,  but  if  so,  it  will  not  be  a  debt  upon  the  bond,  and 
nut  be  established  by  means  other  than  the  mere  production  of  tha  bond.  (Note. 
-See  Rawstone  v.  Parr,  3  Buss.  424}  039;  Cawttll  v.  2  Bubs.  191;  Toaen  v. 
lim-,  2  Vernon,  98.) 


L  C.  12  L.  J.  Ch.  363 ;  7  Jur.  501.    Followed,  Ames  v.  Parkinstm,  1844,  7  Beav.  385. 
See  Shepherd  v.  MunU,  1846,  4  Hare,  506.} 

'  trustees  are  directed  to  invest  trust  money  on  Grovernment  or  real  securities,  and 
Uiey  do  neither,  they  are  answerable,  at  the  option  of  the  eestuis  que  Iruet,  either 
for  the  mone)r  or  the  stock  which  might  have  been  purchased  therewith. 
ioBband  and  wife  had  a  power  to  sell  real  estates,  with  the  consent  of  the  trustees ; 
die  monies  were,  with  all  convenient  speed,  to  be  laid  out  in  the  purchase  of  other 
landfl ;  and  until  a  convenient  pnrohase  could  be  effected,  it  was  made  lawful  for 
the  tnuteee,  with  the  consent  of  the  husband  and  wife,  to  invest  the  money  in 
Government  or  real  securities.  A  sale  took  place  in  1811,  and  in  1816  the 
iKwluce  was  lent  by  the  trustees  on  personal  security.  Held,  that  the  trustees  were 
£able  for  the  stock  which  the  money  would  have  produced  in  1816.  Held,  also, 
;lhat  the  trustees  ought  not  to  have  consented  to  a  sale  without  first  providing  the 
auana  of  investing  uie  purohase-money. 

In  this  ease  land  was  vested  in  the  trustees  of  a  marriage  settlement.  The  hue- 
nd  and  wife,  with  the  consent  of  the  trustees,  had  power  to  sell  the  land,  the  money 
linng  hom  the  sale  was,  with  all  otnivenieDt  speed,  to  be  laid  out  in  the  purchase  of 
fcerlanda  to  be  settled  to  the  same  uses,  and,  until  a  convenient  purchase  could  be 
jbcted,  it  was  made  lawful  for  IAm  trustees,  with  the  consent  of  the  hoaband  and  wife, 
I  invert  the  numey  on  Qovemment  or  real  securities. 

The  land  was  sold  in  the  year  1811  for  the  sum  of  X2200,  which  was  not  laid 
It  in  the  purchase  of  other  land,  or  invested  either  upon  Government  or  real 
learities,  but,  in  the  month  of  July  1816,  it  was  lent  to  the  husband  on  merely 
inonal  security. 

The  husband  was  unable  to  repay  the  money,  but  the  full  amount  had  now 
pea  paid  by  his  sureties,  and  to  this  extent,  the  trustees  had  been  relieved  from  their 


This  bill  was  filed  by  the  children  of  the  marriage,  and  sought  to  chai^  the 
mateee  with  a  breach  of  trust,  and  to  make  them  responable  for  the  stock,  which 
M  money  produced  by  the  sale  of  the  estate  would  have  purchased  at  the  time  when 
i  waa  received  by  the  trustees, 

[189]  Mr.  Pemberton  lioigh  and  Mr.  Hubback,  for  the  Plaintiffs,  the  eetfuu  gue 
wt,  contended,  that  they  were  entitled  to  hare  made  good  so  much  Bank  three  per 


[188]   Watts  v.  Girdlestone.   Mai-ch  17,  20,  1843. 
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cent  annuities,  as  might  haVe  been  purchased  with  the  money  at  tiie  tame  wbea 
was  received  by  the  trustee*,  or  at  the  time  when  they  lent  it  to  the  hoslud 
personal  security. 

Hockley  V.  Bantoek  (1  Ross.  141),  Baieman  v.  Davis  (3  Mad.  98),  Geekerv. 
(1  RuBg.  &  M.  636),  JHmes  v.  Stott  (4  Russ.  195),  Clough  v.  Bond  (3  MyL  &  Or.  4" 

Mr.  Kinderaley  and  Mr.  C.  Bellamy,  for  the  representatives  of  one  of  the 
Where  trustees  may  invest  in  stock  or  on  real  security,  and  th^  lend  on 
security,  they  shall  be  answerable  for  the  priocipal  money  only,  and  not  for  t 
of  the  stock  which  might  have  been  purchased ;  Mard^  v.  Himter  (6  Mad.  395). 
husband  and  wife  had  the  power  of  electing  whether  the  securities  should  be  fl 
ing,  as  the  public  funds,  or  invariable,  as  a  mortgage.    They  have  chosen  the 
and  therefore  the  trustees  are  only  liable  for  the  &ced  sum. 

The  trust  for  investment  was  not  imperative ;  the  trustees  had  no  power  to ' 
at  all,  except  with  the  consent  of  the  husband  and  wife,  which  they  withheld; 
events,  there  was  no  breach  of  duty  until  1816. 

Mr.  Drewry  and  Mr.  Austen,  for  other  parties. 

Mr.  Pemberton  Leigh,  in  reply.    The  object  of  the  parties  was  to  reir 
money  in  hind ;  the  investment  in  tJie  funds,  or  on  real  security,  [IMQ  ni 
merely  temporary  and  until  the  money  oouM  be  invested  in  land.    It  seems 
that  the  trustees  ought  not  to  have  risked  a  eonversion  of  luid  into  monqr, 
providing  themselves  with  an  authority  which  would  enable  them  to  innifc 
produce.    That  alone  would  make  them  responsible  for  the  purchase-money 
from  the  sale,  though  it  might  not,  perhaps,  make  them  liable  for  the  stock. 

The  trustees  having  placed  themselves  in  a  position  in  which  their  option 
be  exercised,  it  may  be  a  question  if  they  were  not  bound  to  make  the  inv 
such  a  way  as  the  Court  would  have  directed. 

The  Master  of  the  Rolls.   Whether  the  trustees  are  to  be  chained 
money  or  stock  is  a  question  of  great  importance,  and  I  will  consider  it 

No  sale  could  have  taken  [dace  without  the  consent  of  the  trustees ;  and  I 
say  that  it  was  a  proper  exercise  of  the  discretion  of  the  trustees,  to 
consent  to  a  sale  of  the  real  estate,  without  knowing  beforehand  what  «u 
done  with  t^e  purchase-money.  By  not  making  a  provision  for  the  rei~ 
the  whole  control  was  left  in  t^e  hands  of  the  tenant  for  life,  who 
exercise  his  power  in  such  a  way  as  to  indace  the  trustees  to  commit  a 
trust. 

March  20.   Thk  Master  of  the  Rolls  [Lord  Langdale].    If  trustees  are 
to  invest  trust  money  on  Qovemment  or  real  securities,  and  they  do  neither,  I 
conceive  that  they  are  answerable,  at  the  option  of  the  eidvM  que  trust,  either 
sum  which  was  to  be  invested,  or  for  such  amount  of  Bank  three  per  cent 
as  might  have  been  purchased  with  the  sum  at  the  time  when  it  ought  to  hsre 
invested  according  to  the  trust 

In  the  present  case,  I  think  that,  in  a  prudent  execution  of  the  trust,  the 
que  (mst  ought  not  to  have  consented  to  a  sale,  until  they  had  first  ohim 
consent  of  the  husband  and  wife,  either  to  the  purchase  of  other  land,  or  to 
investment  of  the  porohaae-money  until  other  land  could  be  convenienUy 
The  settlement,  however,  did  not  contain  a  plain  direction  for  that  pnrpon 
the  consent  of  the  husband  and  wife  not  appearing  to  have  been  given,  the 
may  have  been  under  difficulties  respecting  the  investment ;  and  some  time 
have  been  improperly  employed  in  endeavouring  to  obtain  a  proper  real 
The  circumstances  are  not  explained ;  and  during  the  time  which  elapsed  be 
recei|>t  of  the  money  and  the  loan  to  Mr.  Watts,  I  do  not  think  that 
sufficient  grounds  on  which  to  charge  the  trustees  with  more  than  the  amoont 
money  which  they  had  received ;  but  in  lending  the  money  to  the  faodiand 
real  security,  they  acted  in  direct  violation  of  their  duty,  and  committed  a 
breach  of  trust ;  and  for  that  ln>each  of  toust  I  think  that  they  are  answenble ' 
manner  most  beneficial  to  the  eealm$  que  tnut;  upon  that  princi|de  it  i^>pesn 
that  the  PlaintiffiB  are  entitled  to  have  so  much  Bank  three  per  cent  ann  ' 
the  sQm  of  £2300  would  have  purchased  on  the  16th  day  <rf  July  1816, 
money  was  lent  to  ^e  husband. 
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[102]   Sbi^  v.  Jaoeson.   Jan.  34,  25,  38,  1848. 

[a  G.  IS  L.  J.  Cfa.  249.] 

lie  Court,  under  the  circumetuiees  oi  die  case,  refused  to  set  aside  deeds  executed 
hy  one  under  reetmint  in  a  lunatic  ssjlum,  under  medical  certificates, 
rhen  a  puty,  without  antfaority,  but  bimd  Jde,  assumes  Uie  management  of  the  pro- 
perty of  one  mentally  incompetent,  this  Court  will  not,  on  his  recovery,  restore  to 
htm  his  property  without  making  an  equitable  allowance  for  the  expenses  and 
liabilities. 

n  a  bill  seeking  to  set  aside  deeds  m  toio  and  praying  no  alternative  relief,  the 
Court  will  not,  advwsely,  grant  an  account  on  the  footing  of  their  vitality. 

The  object  of  this  bill  was  to  set  aside  as  void  two  deeds  executed  by  the  Plain- 
ff,  on  the  ground  that  they  were  executed  by  the  PUuntiff  at  a  time  when  he  was 
■der  confinement  as  a  lunatic  under  the  circumstances  after  stated. 

No  replication  had  been  filed,  and  the  cause  came  on  upon  bill  and  answer.  The 
Mwv  being  thus  admitted  to  be  teue  in  all  ^nts^  it  a^vpeued  that,  in  1832,  the 
Untiff  commenced  business  as  a  wine  and  spirit  merchant,  and  that  in  1631  he 
ftrodaced  into  this  country  a  wine  called  Masdeu,  which  he  imported  to  a  great 
[tent  The  speculation  did  not  succeed,  and  in  1839  the  PUtntiff  having  a  very 
rge  stock  of  this  wine  on  hand,  found  himself  embarrassed  in  his  circumstances, 
e  appeared  about  this  time  to  have  contemplated  submitting  to  a  banlo'nptcy,  Imt 
IS  dissuaded  therefrom  by  the  Defendants,  the  brothers  of  his  wife. 

The  difficulties  under  which  the  Plaintiff  was  suffering  preyed  upon  his  mind, 
id,  towards  the  end  of  1839,  this,  together  with  mental  and  bodily  exertion,  brought 
I  a  mental  disorder,  attended  wit^  delusions,  and  occasional  paroxysms  of  violence. 
I  this  state  of  things  the  Defendants,  the  father  and  brothers  of  the  Plaintiff's  wife. 
It  of  kindness  and  regard,  came  forward  to  the  assistance  of  the  Plaintiff  and  his 
Ige  family.  The  Plaintiff's  state  iA  mind  at  that  time  did  not  appear  to  be  such 
I  to  totally  discfualify  him  &om  ^teodin^;  to  his  oonoeras.  In  January  1840  meet- 
p  t^OS]  of  hu  creditors  took  place,  with  the  view  of  making  some  arrangement 
id  composition  ;  but  before  their  oom[Jetion  it  became  necessary  to  place  the  Plain- 
F  in  a  lunatic  asylum  under  the  care  of  Dr.  Allen.  The  Plaintiff's  malady,  to 
■M  extent,  yielded  to  the  medical  treatment  and  quietude,  and  in  February  Dr.  Allen 
nght  he  might  retuni  to  L(mdon  for  a  short  time,  by  way  of  trial,  and  he  was 
|Kirdingly  brought  to  town  by  one  of  the  Defendants,  and  resided  with  him  about 
pon^,  and,  during  part  of  this  time,  he  was  perfectly  rational  and  collected,  and 
King  those  periods  was  consulted  on  the  affairs  of  his  business. 

The  improremont  in  the  Plaintiff's  state  of  health  unfortunately  was  not  lasting, 
id  it  became  necessary,  on  the  7th  d  March,  to  replace  him  under  t^e  care  oi  Dr. 
Ben,  where  he  continued  tall  Jnl^  1841. 

I  The  Defendants  in  the  meantime  proceeded  to  eomplete  the  arrangements  with 
|i  nauitiff*s  creditors,  and,  from  time  to  time,  oommunicabed  to  the  Haintiff  the 
|D^;reas  of  their  arrangements.  The  creditors  ultimately  agreed  to  release  their 
Hma,  on  receiving  portions  of  the  wine  stock,  and  upon  the  Defendants  entering 
iU>  tbeir  own  personal  liability  to  secure  certain  payments.  On  the  14th  of  May, 
jiore  the  arrangements  had  been  completed,  a  statement  of  the  Plaintiff's  affairs,  and 
It  proposition  of  what  was  intended  to  be  done  were  given  to  Dr.  Allen,  in  order  to 
^communicated  to  the  Plaintiff. 

•  On  the  14th  of  May  deeds  were  prepared  for  the  purpose  of  cairying  into  effect 
p  proposed  arrangement  with  the  Plaintiffs  creditors,  and,  on  the  let  of  July  1840, 
Owe  of  their  intended  execution  was  given  to  Dr.  Allen. 

I  [104  On  the  4th  of  July  the  DefcDdants  attended  the  Phuntiff,  who  was  still  in 
)•  Innatia  asylum,  with  the  deeds  toe  hie  execution,  and  the  Def«kbuite,  being  assared 
f  Dr.  Allen  that  the  Plaintiff  wa^  in  fact,  during  the  teansaction,  in  a  rational 
id  onspeteDt  state  td  mind  to  exeonte  the  deeds,  carefully  read  over  the  deeds  to 
in  in  the  {vesenoe  of  Dr.  Allen  and  his  medical  assistant,  and  some  alterations  were 
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made  therein  at  the  suggestion  of  the  Plaiutiff.  The  answer  stated,  that  the  Fliiii- 
tiff  fully  understood  the  nature  and  effect  of  the  said  deeds,  that  he  was  fully  oom- 
peteot  to  execute  them,  and  was  perfectly  willing  to  do  so.  That  he  accordin^y  did 
execute  the  same,  and  in  the  presence  of  the  two  Defendants,  his  brothers-in-law,  tod 
of  Dr.  Allen  and  his  assistant,  who  attested  the  execution  thereof,  and  subscribed  i. 
certificate  as  follows,  viz. : — '*  We  hereby  certify  tha,t  the  deed  ol  aBOgnineDt,  beaii 
date  the  20th  day  of  Blfty  last  w«  read  orer  to  Bfr.  Selby  in  our  presenoe,  be,  itl 
same  tame,  inspecting  the  deed  <rf  ralease  of  the  same  date.  And  we  {ortlMr  ( 
that  he  fully  understood  the  nature  and  effieot  of  both  inBtramentB,  and 
willing  and  competent  to  execute  tiiem,  and  did  so  in  our  preseaoe.  As  witoes  i 
hands  this  4th  day  of  July  1840." 

The  first  of  these  deeds  was  a  deed  of  composition  between  the  Plaintiff  and  1 
creditors,  whereby  the  latter  accepted  stock  and  promissory  notes  of  the 
by  way  of  composition  for  their  debts. 

By  the  second  deed,  the  Plaintiff  assigned  the  whole  of  his  property  to  the 
dant,  on  trust  to  deliver  to  the  creditors  uie  stock  agreed  upon,  and  then  to  ii  ' 
the  Defendants  from  all  lialulity  nnder  the  composition  deed,  and  pay  the 
the  Plaintiff. 

PS6]  The  Defendants,  the  brothers-in-law,  proceeded  to  cany  the 
into  execution,  and  they  made  the  necestary  advances  to  satisfy  tlie  <»editns,i 
in  this  respect  and  in  respect  of  their  own  debts  a  oonsidenble  sum  beoame  dm,  i 
was  still  owing  to  them. 

On  the  29th  of  July  1841  the  Plaintiff  was  disehai^  from  the  lunatic 
and  a  disagreement  having  taken  place  between  him  and  the  Defendants  in 
quence  of  the  latter  refusing  for  the  present  to  permit  the  Plaintiff  to  interfere  j 
the  business  until  the  matters  had  been  more  settled,  the  Plaintiff  filed 
insisting  on  the  total  invalidity  of  the  deeds  in  question,  and  praying  a  d< 
Uiat  the  deeds  so  executed  by  the  Plaintiff  whilst  under  confinement  for 
of  mind,  were  void  and  invalid,  and  that  they  mwht  be  set  aside,  and 
Defendants  might  account  and  answer  for  their  wilfafdefaalt. 

The  IhII  did  not  all^  any  fraud  or  contrivanoe  on       part  (rf  the 
or  that  they  were  in  any  way  actuated  by  oondderations  of  personal  bea^ 
the      contained  no  allegation  that  the  arrangement  was  injurious  to  the  Pli 

The  bill  alleged,  "tiwt  at  the  time  of  ^e  execution  of  the  deeds,  the 
had  his  arms  confined,  and  so  fettered  as  to  be  unable  to  do  any  injury  to 
or  others,  and  just  before  being  taken  into  the  room  where  the  Defendants  « 
right  arm  was  unfettered,  but  one  or  more  keepers  were,  at  the  tame  afore 
attendance ;  that  in  this  condition  he  was  requested  to  read  the  said  deeds, 
he  accordingly  read,  but  he  had  no  certain  recollection  of  the  effect  thereto, 
that  he  understood  that  the  object  of  the  said  deeds  was  to  enable  the  wid 
dants  Andrew  Jackson  and  John  [X96]  Kdd  Jackson  to  manatfe  the  PlM'ntairs ; 
and  to  carry  on  his  business  of  a  wine  and  spirit  mendiant  during  the  contint 
of  his  malady,  or  if  thought  requisite,  to  wind  up  the  said  business,  and  to 
all  claims  and  donands  in  respect  of  the  sune  upon  or  uainst  the  PlaintaK 
the  Plaintiff  read  over  the  said  deeds  in  the  presraioe  of  dk«  said  Defendaali 
Dr.  Allen  and  Thcnnas  Ai^eton  Nowell  Preston,  and  suggested  snne  alt 
therein,  and  that  the  same  were,  or  was,  altered  according  to  his  said  si 
and  that  as  so  altered  he  was  requested  to  execute  the  same  (but  what 
of  such  altere^ons  was,  the  Plaintiff  was  wholly  unable  to  recollect). 
Plaintiff,  being  under  the  impression  and  understanding  that  the  said  deeds 
intended  only  for  the  object  and  purposes  last  thereinbefore  in  that  hekaM 
tioned,  consented  to  execute  the  said  deeds,  and  he  sooordingly  did  execate 
same  on  or  about  the  said  30th  day  of  June  1648,  and  that  immediately  aftsr  i 
said  deeds  were  executed  by  him,  and  on  his  removal  to  his  own  apartment,  l^i 
restraints  or  fetters  were  replaced  upon  his  right  hand."   On  these  aU^stioMI 
upon  the  allegation  of  mismanagement  of  the  business  by  the  Defendants^  ~^ 
however,  was  denied,  the  Plaintiff  seemed  to  rest  his  case. 

With  lenrd  to  the  fetters,  the  answer  stated,  that  the  Plaintiff  daring  his 
finement  in  Dr.  Allen's  establishment  had  been  aubjeot  to  violeat  poroxysmi, 
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rineed  a  tendency  to  self-injury  and  violence,  and  that  the  Defendants  had  been 
iformed  and  verily  believed,  that  the  Plaintiff,  at  his  intervale  of  reason,  had  the 
apresBion  of  such  affliction,  and  did  occasionally,  fearing  a  sudden  return  thereof, 
iquest  hia  arms  or  hands  to  be  secured.  The  Defendants  also  said,  they  believed 
ut  at  the  time  they  visited  him  with  the  deeds,  "the  Plaintiff,  under  [197]  the 
icumstances  thereinbefore  appearing  had,  as  the  Defendants  best  recollected,  and 
elieved,  his  left  arm  partially  confined  by  a  leathern  belt,  but  that  he  had  not  other- 
ise  his  arms  confined  and  so  fettered  as  to  be  unable  to  do  any  injury  to  himself  and 
jhers."  They  said  they  were  informed  and  believed,  that  it  bad  been,  as  ^erein- 
ifore  appeared,  the  Phuntiff'a  custom  occasionally  to  bavo  his  anna  confined :  Uiat 
on  the  circumstances  aforesaid,  they  entertained  no  doubts,  thoi^  they  could  not 
ate  the  same  of  their  own  knowledge,  that  the  Plaintiff  had,  at  his  own  requee^  on 
la  day  in  the  bill  mentioned,  before  the  Plaintiff  went  into  the  room  where  the 
flfeaoant  J.  Jackson  was  with  the  deeds,  his  left  arm  confined  in  manner  before 
tfitioned.  They  said  they  believed,  that  at  such  time,  there  was  not  the  slightest 
caaion  for  any  such  restraint  or  precaution. 

It  appeared  from  the  answer  that  on  the  same  day  on  which  these  deeds  were 
MHited,  the  Plaintiff  executed  an  indenture  of  apprenticeship  of  his  son. 

The  cause  now  came  on  for  hearing,  when 

Mr.  Selby,  in  person,  insisted  on  the  total  invalidity  of  the  deeds  iu  question, 
ft  argued  that  having  been  executed  by  him  at  a  time  when  he  was  in  oonfinement 
tder  medical  certificates  of  his  lunacy,  and  when  he  was  not  a  free  agent  but  in 
tters,  the  same  were  in  law  wholly  void. 

He  imputed  no  fraud  to  the  Defendants,  but  oomplaiaed  of  their  injudiciooa 
one  of  management  of  the  property. 

.  Mr.  Kindersloy  and  Mr.  Rogers,  amti-d,,  contended  that  it  appeared  from  the 
inrer,  which  must  be  taken  [198]  to  be  true,  that  the  Plaintiff  was,  at  the  time  <>f 
f  execution  of  the  deeds,  competent  to  understand  and  did  understand  tbutr 
jnation  and  effect.  That  it  was  an  act  of  the  greatest  prudence,  and  that  the 
rfoidants  were  actuated  b^  no  personal  motives  in  bringing  about  the  arrangements, 
lit  they  had  incurred  liabilities  in  order  to  affect  the  arrangement  for  the  benefit  of 
^  Plaintiff*,  and  though  they  were  perfectly  willing  to  account  for  their  acts  under 
^  deeds,  they  submitted  that  the  deeds  ought  not  to  be  set  aside  without  providing 
i  indemnity  for  all  that  thev  had  properly  done,  and  for  what  tiiey  had  expendra 
f  the  Plaintiff's  benefit.  That  if  toe  transaction  were  to  be  set  aside  in  ioto,  the 
jtuiduite  were  entitled  to  stand  in  the  place  of  the  creditors  to  the  full  amount  of 
pir  debts. 

,  Mr.  Selby,  in  reply. 

l«/iim.  28.    The  Mastkb  of  the  Bolls  [Lord  Langdalel    In  this  case  the 

r'  itiff  by  his  bill  prays,  that  certain  deeds  wnich  are  dated  the  20th  of  May  1840, 
which  he  says  were  executed  by  him  whilst  under  confinement  for  unsound- 
II of  mind,  were  and  are  as  against  him  invalid  and  void,  and  ought  to  be  set  aside, 
p  rest  of  the  prayer  is  for  consequential  relief. 

rBy  the  deeds  in  question  the  property  of  the  Plaintiff  was  assigned  to  two  of  the 
Penduits,  and  he  seeks  the  relief  which  is  asked  for  by  this  bill,  on  the  ground  that 
|ma  induced  to  execute  tiie  deeds*  whilst  he  was  confined  in  a  lunatic  asylum, 
medical  certificates  th^  he  was  a  proper  subject  for  such  oonfinement—that 
estate  of  mind  was  such,  that  hia  person  was  fettered  for  the  purpose  of  prevmting 
■  d<nng  iujury  to  himself  and  [199]  others — that  be  was  required  to  execute  and 
I  execute  the  deeds  in  the  presence  of  his  keepers,  and  was,  for  the  occasion, 
ilially  relieved  from  hia  fetters  with  an  intent  which  was  carried  into  effect,  of  his 
ma  immediately  afterwards  subjected  to  the  former  constraint. 
\  "Die  circumstances  thus  alleged  are  no  doubt  very  important,  and  of  themselves 
(sbongly  calculated  to  invalidate  the  deeds ;  but  when  this  Court  is  called  on  to 
laside  deeds,  all  the  circumstances  under  which  they  were  executed  must  be  taken 
|ft  consideration.  In  this  case  it  is  very  remarkable  that  there  is  no  allegation  of 
nd  against  the  Defendants  or  any  of  them,  no  pretence  that  coercion  was  used,  or 
f  stratagem  or  any  contrivance  employed,  to  compel  or  induce  the  Plaintiff  to  do 
I  set  in  any  way  tending  to  the  personal  benefit  of  any  of  the  Defendants.  There 
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is  no  pretence  of  any  imposition — no  allegation  that  the  Plaintiff  had  not  tiie 
of  unaentanding  and  was  not  capable  of  understanding  the  effect  of  that  vhieh 
did.    The  Plaintiff  so  far  from  alleging  that  the  act  done  was  injarious  to  him 
contrary  to  his  interest  at  the  time,  or  from  insinuating  that  it  was  intended  oth^ei 
than  for  the  benefit  of  himself  and  his  family,  has,  at  the  Bar,  frankly  and  no  d< 
properly  and  truly  stated,  that  the  Defendants  were  actuated  by  motives  only 
kindness  towards  himself  and  his  family  :  that  the  act  done,  namely,  the  executioni 
the  deeds,  was,  at  the  time,  an  act  of  the  highest  prudence  and  greatly  to 
advanta^  and  that  all  that  the  Plahitiff  has  since  disapproved  of,  has  arisen,  not  ~ 
any  desire  to  injure  the  Plaintiff,  bat^  as  he  all^^  from  want  of  judgment,  ^ 
ledge,  and  experience,  in  carryinjg  on  the  Plaintiff's  business ;  and  toe  Pla 
principal  ground  of  complaint,  which  he  has  repeatedly  referred  to,  is  his  exeh 
from  the  personal  management  of  the  business. 

[300]  The  question  however  is,  whether  under  all  the  circumstances  of  this 
the  Court  is  to  set  aside  the  deeds.    The  Plaintiff  may  undoubtedly  be  entitlf 
relief  or  to  an  account  under  the  deeds  supposing  them  not  to  be  set  aside, ' 
such  an  alternative  relief  is  ^en  asked  for  in  this  case. 

As  the  Plaintiff  has  not  replied  to  the  Defendants'  answer,  the  answer  is  the 
evidence  in  the  cause — and  the  D^endants  having  been  precluded  by  the  PI  ' 
from  every  opportunity  of  examining  witnesses,  we  statements  which  are 
their  answer  must  be  taken  to  be,  in  ^  reepeots,  trae,  so  far  as  they  are 
with  themselves. 

Now  what  do  the  facts  appear  to  be  ?   [His  Lordship  referred  to  the  facta  oC 
case  as  appeared  from  the  answer,  and  which  it  is  not  necessary  to  repeat.] 

It  is  unnecessary  to  state  the  deeds  further  than  this,  that  they  appear  i 
and  plainly  to  have  been,  what  the  Plaintiff  himself  had  called  them,  deeds 
were  executed  with  the  highest  sense  of  prudence.    He  was  manifestly  in 
state  of  embarrassment  in  his  affairs,  in  addition  to  the  condition  of  hia  mind, 
most  probably  had  become  unsettled  by  the  difficulties  in  which  he  was  placed  i 
by  nothing  else,  that  it  was  utterly  impossible  for  him  to  proceed.    He  was  im 
and  as  the  Defendants  state  in  this  answer,  deficient  to  the  amoant  oi 
thousand  pounda    The  arran^ment  consisted  of  a  settlement  with  his 
by  the  payinent  of  a  composition,  the  greater  part  of  which  was  secured 
personal  obligation  and  liability  of  the  Defendants  Mr.  James  JackaoD  and] 
John  Beid  Jackson ;  by  takins  upon  themselves  tiiat  personal  responailHlit;^, 
relieved  him  entirely  from  the  [301]  pressure  of  his  creditors  bi^ond  fa» 
family,  and  they  then,  at  their  personal  risk  and  liability,  obtained  a  release 
benefit.   In  order  to  ^ord  them  an  indemnity,  which  formed  a  part  of  their  ai. 
ment  all  through,  it  was  agreed  that  he  should  assign  his  estate  and  effects  to 
that  they  should  apply  the  proceeds  of  it  for  their  indemnity,  after  paying  the 
expenses,  and  when  their  indemnity  had  been  secured,  they  were  to  stand  pt 
of  the  whole  surplus  in  trust  for  the  Plaintiff.    So  that  having  gratuitously 
him  the  benefit  obtained  by  means  of  their  own  personal  liability,  all  that  they 
in  return  was,  that  they  should  be  indemnified  in  respect  of  that  liability  oat 
property  which  he  at  that  time  possessed. 

The  question  is  this,  are  these  deeds  to  be  simply  set  aside,  are  these  j 
to  he  left  with  the  advances  tiiey  have  made  upon  the  settiement  with  the 
creditors  uncovered  and  entirely  at  the  mercy  of  the  Plaintiff?  Is  he  to  be  p 
the  absolute  and  uncontrolled  possession  of  the  property  which  remains,  by 
aside  these  deeds'?   And  is  everything  which  has  been  done  for  his  benefit  up 
occasion  to  be  entirely  undone  ?   The  proposition,  I  must  confess,  seems  to  me 
of  a  very  extraordinary  nature.    I  can  hardly  believe  from  what  I  hare  seen 
Plaintiff  on  this  occasion,  who  has  conducted  his  own  case  not  only  with  ahilit 
with  a  very  considerable  and  laudable  degree  of  candour,  that  a  genUeman  w 
manifested  the  moral  feeling  as  well  as  the  ability  he  has  done  on  this  occasic 
seriously  mean  that  which  this  bill  purports  to  aim  at,  namely,  to  take  to  hrms 
whole  property,  and  the  whole  benefit  which  his  relations  have  conferred  upon  I 
by  their  own  personal  liability,  and  leave  them  wholly  unpaid  and  widioat 
remedy  whatever.   This,  howevw,  b«ng  manifestiy  the  ^/XXX}  purport  of  tUt 
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t  is  sufficient  for  me  to  say,  that  it  is  not  a  proceeding  which  this  Court  can 
ittction. 

It  must  be  admitted,  that  the  Defendants  did  an  act  which  can  by  no  means  be 
onndered  Mmsistent  with  legal  prudence ;  an  act  which  exposed  them  to  very 
oiuiderable  hazard,  which  made  it  incumbent  on  them  to  shew,  at  any  time  when 
hey  were  called  upon  to  do  so,  that  their  proceedings  were  entirely  fair  and 
ismterested,  that  there  was  not  the  slightest  personal  interest  to  be  obtained,  that 
bere  was  not  the  smallest  imposition  practised  on  the  other  party.  They  placed 
bemselves  in  a  position  which  disentitled  them  to  the  ordinary  presumptions  which 
re  given  in  the  general  transactions  of  mankind.  The  Plaintiff  being  in  confinement 
nder  medical  certificates  justifying  his  being  confined  as  a  lunatic,  and  being  at  the 
ime  tame  under  personal  constraint,  the  burden  of  proof  was  thrown  upon  those  who 
tiXt  with  him ;  the  Defendants  are  not,  as  I  said  before,  entitled  to  the  ordinary 
naumptions  in  their  favour.  But  when  the  matter  comes  to  be  investigated,  and  it 
mu  out  that  they  have  acted  fairly  and  disinterestedly  for  the  benefit  of  their 
ilataon,  that  the^  have  sought  no  benefit  for  themselves,  that  they  have  done  for  him 
lone  an  act  which  was  of  the  highest  prudence,  I  say  the  deeds,  and  the  circum- 
ances  under  which  the  deeds  were  executed,  bectnne  of  comparatively  larifling 
nportance. 

If  they  had  assumed  the  management  of  this  gentleman's  property  without  any 
wd  or  anything  of  the  kind,  it  would  have  been  a  very  hazardous  act ;  but  if  they 
id  assumed  the  management  of  his  affairs  at  a  time  when  he  was  incompetent  to 
linage  them  himself,  this  Court,  at  least,  would  then  have  taken  into  consideration 
K  circumstances  under  which  they  did  it,  would  have  investigated  with  minuteness, 
pt  would  in  their  [203]  favour  have  considered  the  prudence  and  propriety  of  their 
pduct,  and  would  not,  when  this  gentleman  recovered  the  possession  of  his  reason, 
ire  tiUcen  from  them  the  property  which  remained  in  their  hands,  without  making 
ton  an  equitable  allowance  tor  the  expenses  and  liabilities  to  which  they  had 
Aiected  themselves  for  his  benefit. 

It  is  scarcely  necossaty  for  me  to  proceed  further.  It  is  very  true  that  the  pre- 
tmptions  against  these  Defendants  are  increased,  in  consequence  of  the  state  of  this 
tntleman  having  been  Buch  as  to  prolong  his  confinement  for  a  very  considerable 
be  after  the  date  of  the  execution  of  these  deeds.  He  was  not  released  till  a  year 
kerwards,  in  the  month  of  July  1841 ;  his  business  was  in  the  meantime  carried  on 
f  the  Defendants ;  and  when  this  gentleman  was  released,  he  naturally  and  properly 
^  a  great  anxiety  to  know  the  state  of  his  affairs.  He  had  naturally  (but  whether 
roperly  or  not  depends  on  other  circumstances),  a  great  desire  to  be  restored  to  the 
ill  control  and  management  of  his  property.  If  he  bad  desired  to  be  restored  to  the 
II  control  and  management  of  the  property,  for  the  purpose  of  working  out  that 
iSBt  which  was  to  secure  the  residue  to  himself,  it  would  nave  been  quite  well.  He 
Aerfered,  however,  in  a  manner  which  interrupted  the  business  as  then  carried  on 
f  the  trustees. 

The  Defendants  were  trustees  only  for  the  benefit  of  Mr.  Selby,  and  were  acoonnt- 
bfe  to  him  for  the  surplus,  after  indemnifying  themselves ;  he  had  therefore  a  clear 
to  call  them,  and  to  keep  them  closely  to  account.  He  had  the  surplus  interest, 
)ay  had  the  interest  to  indemnify  themselves,  he  had  therefore  a  right  to  call  upon 
)im  to  account,  but  they,  in  the  meantime,  had  the  right  to  control  and  manage  the 
Wperty  [204]  for  their  interest  and  indemnity,  provided  they  did  it  in  such  a  way 
I  was  consistent  with  his  ultimate  interest.  If  they  failed  in  that  respect,  Mr.  Selb^ 
^  a  perfect  right  to  call  them  to  account,  and  might  have  filed  a  bill,  not  like  this 
ft  to  set  aside  the  deeds,  but  a  bill,  stating  that  these  gentlemen  who,  subject  to 
Mr  right  to  indemnity,  were  trustees  for  him,  were  not  carrying  on  the  business  in 
iiroper  manner,  and  desiring  the  assistance  and  control  of  this  Court  to  compel  them 
^do  so.  If  he  could  sustain  his  case  by  evidence,  this  Court  would  necessarily  have 
derfered  for  his  protection,  and  would  not  have  permitted  the  trustees,  because  they 
•d  a  personal  interest  for  their  own  indemnity,  to  carry  it  on  in  such  a  way  as  would 
t  injurious  to  their  cestui  qm  trust. 

There  is  no  such  relief  sought  by  this  bill,  the  sole  object  aimed  at  by  it  is,  to  set 
nde  the  deeds,  and  to  leave  these  gentlemen  without  any  protection  at  all  for  the 
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advances  they  have  made,  or  even  for  the  payment  of  the  compoaitaon  en  their  ova  1 
respective  debts.  j 

Under  these  circumstances  I  confess  that  I  do  not  think  the  Plaintiff  is  eDtitl« 
to  any  such  relief  as  is  sought  for  by  this  bilL  Being,  as  I  think  entitled,  if  he  thiiih 
fit,  to  have  an  account  of  the  receipts  and  payments  of  these  gentlemen  in  the  exeeuUa 
of  their  trusts,  he  must  be  under  the  necessity  of  filing  another  bill,  uolea  ti 
Defendants,  by  arrangement  and  for  the  purpose  of  getting  rid  of  what  I  think  it 
troublesome  business  for  them,  wilt  consent  to  have  an  account  taken  in  this 
otherwise  I  must  dismiss  this  bilL 

Affirmed  by  the  Lord  Chancellor,  Slst  of  January  1844. 

[205]   FcLl^  r.  Eniort.   Jan.  26,  27,  Feb.  28,  1843. 
[S.  C.  12  L.  J.  Ch.  182.   See  Bvtkr  v.  Butler,  1877,  7  Ch.  D.  121.] 

A  trustee  cannot,  by  contract,  waive  his  right  to  resort  to  the  life  interest  of  a  toi 
for  life,  for  the  purpose  of  replacing  a  trust  fund,  which,  in  Ineacfa  of  trust,  he ' 
lent  to  the  tenant  for  life. 

A  trustee,  in  breach  of  trust,  lent  the  trust  fund  to  A.  6.,  the  tenant  for  life.  ' 
trustee  afterwards  concurred  in  a  creditor's  deed,  by  which  A.  B.'8  life  interest  i 
to  be  applied  in  payment  of  his  debts,  and  the  trustee  received  thereunder  s  di 
due  to  him  from  A.  B.    Before  the  other  creditors  had  been  paid,  the  t: 
retained  the  income  to  make  good  the  breach  of  trust.    Held,  upon  a  bill  filed 
the  trustees  of  the  creditor's  deed,  that  this  Court  would  not  prevent  sod 
appHoation. 

By  a  settlement  made  in  1795,  on  the  marriage  of  the  Defendant  Charles  Fd 
with  Jane  his  wife,  two  sums  of  ;£20,000,  and  £16,000  consols  were  vested  in  trust) 
upon  trust  for  the  husband  for  life,  with  remainder  to  the  wife  for  life,  with  remaii 
to  the  issue  of  the  marriage,  with  remainder  on  certain  tnists,  under  which  tbe 
was  entitled  to  a  contingent  reversionary  interest  in  a  portion  of  the  fund. 

[206]  In  1805  the  trustees  of  the  marriage  settlement  committed  a  breacli 
trust,  by  lending  £9000  (the  produce  of  £15,517  consols  part  of  the  trust  fund) 
the  husband,  on  the  security  of  certain  UasdwH  property. 

In  1816  Charles  Fuller,  the  husbuid,  executed  a  creditor's  deed,  vherehf 
interest  in  the  leaseholds  and  under  the  marriage  settlement,  including  the  £90 
besides  other  property,  were  assigned  to  trustees  for  the  payment  of  certain  debts. 

The  Defendant  Robert  Knight,  the  surviving  trustee  of  the  marriage  settlom 
was  one  of  the  creditors  of  Charws  Fuller,  the  tenant  for  life,  whose  debt  was  pnri 
for  by  the  creditor's  deed. 

Robert  Knight  concurred  in  that  deed,  and  received  his  debt  thereunder, 
had  lately  and  before  the  trust  of  the  creditor's  deed  had  been  fully  cairied 
execution,  commraced  proceedings  by  ejectment  to  recover  the  possession  of 
leasehold  premises,  and  ne  threatened  to  apply  the  life  interest  of  the  tenant  for 
in  reparation  of  the  breach  of  trust,  alleging  that  the  leasehold  security  was  inadeqv 

The  tawteea  of  the  creditor's  deed,  who  were  also  unsatisfied  croditors  undtf 
thereupon  filed  this  bill  against  Kobert  Knightand  Mr.  and  Mrs.  Fuller,  praying  to 
the  trusts  of  the  creditor^  deed  carried  into  execution,  and  that  the  rents  and  intenri 
the  trust  funds  and  securities  might  be  applied  in  payment  of  the  monies  thw 
secured,  and  that  Knight  might  be  restrained  from  interfering  therewidi, 
particularly  with  the  rents  of  the  leasehold  property. 

Tbe  only  issue  of  the  marriage  had  died  without  acquiring  any  interest  in 
trust  funds,  so  that,  subject  [20^  **>  ^^'^J  remote  contingency  of  issue  of 
marriage  being  born,  Mr.  and  Mrs.  Fuller  were  the  only  persons  interested  in 
trust  funds,  but  the  interest  of  Mrs.  Fuller  therein  was  reversionary.  | 


Digitized  by 


Google 


FULLBE  V.  KNIGHT 


805 


The  Defendant  Knight,  hj  his  answer,  submitted,  that  it  was  his  duty  to  reeeive 
ht  rente  of  the  leasehold  property  and  the  interest  of  the  settlement  funds,  and  to 
mdy  the  same  towards  replacing  and  making  good  the  £15,617  consols  lent  to  the 
Mencbnt  Charles  Fuller,  the  tenant  for  life,  on  the  security  of  the  leaseholds,  which 
lad  become  an  insufficient  security ;  and  he  submitted,  that  it  was  his  du^  as  trustee 

the  said  settlement,  or  at  least,  so  far  as  he  was  trustee  for  the  said  tfane  Fuller, 
o  enforce  his  said  claim  against  the  Plaintiffs,  as  well  as  against  Charles  Fuller, 
lotwithstanding  he  might  have  joined  and  concurred,  as  a  creditor  of  the  said  Charles 
fnUer  in  the  deed  of  1816 ;  for  the  Defendant  was  advised,  that  his  joining  therein 
»  sueh  creditor  could  not  exonerate  or  preclude  him  from  performing  his  duty  as  a 
nutee  of  the  settlement  of  1795. 

Hr.  Kindersley  and  Mr.  Wood,  for  the  Plaintiffs.  The  Defendant.  Mr.  Knight, 
■aviog  concurred  in  the  creditor's  deed  and  aocepted  the  benefit  of  the  trusts,  nas 
onbvcted  for  the  application  of  the  rents  and  profits  in  the  manner  thereby  pointed 
nt.  He  cannot,  for  the  purpose  of  relieving  himself  from  the  responsibility  ne  has 
Dcarred,  insist  on  the  application  of  the  income  in  any  other  way,  until  the  other 
reditors  have  been  full^  paid. 

The  husband  and  wife  being  of  advanced  age,  and  there  being  no  issue,  and  no 
lersons  interested  in  the  fund  except  themselves,  there  is  not  the  remotest  chance 
|208]  of  tiie  trustees  being  expo8«i  to  any  liability  in  respect  of  the  breach  of 
rust 

Both  husband  and  wife  are  desirous  that  the  former  application  of  the  income 
boiiM  be  continued. 

Hr.  G-.  Turner  and  Mr.  Shapter,  for  the  Defendant  Knight  This  Court  will  not 
wmit  trustees  to  do  an  act  which  would  be  a  Inreach  of  trust ;  Moiiloek  v.  Buller 
10  Yes.  292  and  Wood  v.  BkAardtoity  4  Beavan,  174).  So  it  will  not  order  a  trustee 
0  abstain  from  an  act  which  would  rnuiir  a  breach  of  trust  already  committed ;  it 
rill  not  sanction  an  arrangement  by  which  a  trustee  lessens  the  security  of  his  c^ftii 
*e  trust.  Here  the  interest  of  the  tenant  for  life  is  primarily  liable  to  replace  the 
toek,  and  the  txitui  qae  trust  will  be  left  to  the  personal  responsibility  of  the  trustees, 
f  this  Court  should  prevent  the  Defendant's  replacing  the  fund  by  means  of  the  life- 
■tate.  The  wife  has  but  a  reversionary  interest  in  a  chose  in  action.  She  is  tJiere- 
ore  incapable  of  binding  it ;  and  notwithstanding  any  act  she  may  now  do,  she  might 
lie  next  day  file  a  bill  against  the  trustee  for  the  restitution  of  the  fund. 

There  is  no  estoppel  in  such  a  case  as  this ;  FairiUle  v.  Qilbert  (2  Term.  Bep.  171)} 
ftppenden  v.  Burgess  (4  East,  230). 

Mr.  Hoare,  for  Mrs.  Fuller,  supported  the  Plaintiff's  case. 

Mr.  Kindersley,  in  re^y. 

The  Master  of  the  Kolls  [Lord  Langdalel  In  this  case,  the  circumstances  and 
lie  relief  sought  are  very  peculiar.  The  bill  asKs  that  the  indenture  of  [209]  1816 
nay  be  executed,  and  that  the  income  of  the  trust  property  may  be  applied  under  the 
Toate  of  that  deed.  The  Defendant  Knight,  against  whom  this  prayer  is  directed, 
uiste,  that  he  has  a  right  to  apply  that  income  towards  the  reparation  of  the  breach 
if  trust,  in  which  be  was  led  to  join  at  the  request  of  the  Defendant  Mr.  Fuller. 

The  facts  are  shortly  these  : — Mr.  Knight  and  other  persous  were  trustees  of  the 
nuriage  settlement  of  Mr.  and  Mrs.  C.  Fuller  of  two  sums  of  £20,000  and  £16,000 
■lock.  The  settlement  contained  a  power  to  sell  the  stock  and  lay  out  the  money  in 
purchase  of  freehold  estates.  Unfortunately,  in  the  year  1805,  the  sum  of 
£15,517  stock  was  sold  out,  and  produced  a  sum  of  £9000,  which,  instead  of  being 
properly  laid  oat  on  freeholds,  was  lent  to  Charles  Fuller  on  the  security  of  his  lease- 
uM  estates. 

It  is  not  denied  that  this  was  a  breach  of  trusty  and  that  the  persons  beneficially 
interested  in  this  sum  had  a  right  to  call  on  the  trustees,  at  any  time  to  make  good 
the  amount  of  stock  sold  out.  Knight  is  the  surviving  trustee  of  the  settlement,  and 
be  is  subject  to  the  liability.  Under  the  circumstances  which  have  taken  place,  Mrs. 
Fuller,  the  cestui  que  trust,  having  a  reversionary  interest  in  this  property,  an  interest 
which  she  is  incapable  of  dealing  with,  and  cannot  deprive  herself  of,  has  a  power  to 
enforce  the  ri^ht  of  having  the  breach  of  trust  remedied  according  to  the  rules  of  this 
Court,  and  this  has  been  uie  state  of  things  since  1805. 


Digitized  by 


Google 


806 


FULLER  V.  KNIGHT 


In  1816  Charles  Fuller,  the  tenant  for  life  of  the  property,  being  indebted  If 
several  persona,  executed  the  deed  now  in  question ;  it  waa  made  between  Charii 
Fuller  of  the  first  part,  Richard  Fuller  and  George  [210]  Fuller  and  Joseph  Fuller 
the  second  part,  and  several  persons  whose  names  are  m  the  schedule  of  the  thii 
part.'  Knight's  name  occurs  in  the  schedule,  and  he  was  a  creditor  who  consented) 
be  paid  under  the  arrangement  of  the  deed.    The  doed,  so  far  as  it  is  necessary 
state  it,  recited  the  settlement,  the  sulnequent  transaction  which  is  admitted  to  ha 
breach  of  trust,  and  the  proposed  arrangement  for  the  benefit  of  the  creditors ; 
the  effect  of  that  deed  was  to  assign  other  property  of  C.  Fuller  and  his  life  int^n 
in  the  trust  property  to  tnuteea,  to  be  applied,  in  the  way  stated,  in  liquid&tioo 
the  debts ;  this  deed  is  sou^t  to  be  enforced  by  this  bill. 

What  is  alleged  by  the  Plaintiffs  is  this,  that  Knight  being  a  creditor  and  psi 
to  the  deed,  has  so  far  authorised  and  directed  the  application  of  the  income  of 
trust  property  to  the  purpose  mentioned  in  the  deed,  that  he  has  no  light  to 
to  the  interest  of  Charles  Fuller,  for  the  purpose  of  performing  the  trusts  of  the 
ment,  and  for  repairing  the  breach  of  trust  which  had  been  committed. 

It  is  admitted,  and  properly  admitted,  that  the  income  of  the  husband  ou^ 
be  a{H)lied  in  maldng  good  the  breach  of  trust,  and  it  is  admitted  that  Mrs.  Fullei 
she  thought  fit,  might  file  a  bill  by  a  next  friend  to  hare  it  so  applied ;  but  this ' 
proposing  to  leare  nothing  but  the  personal  liability  of  Knight  for  the  reparatiai 
the  breach  of  trust,  se^  to  withdraw  the  liabuity  of  tne  life-estate,  and 
materially  diminish  the  security  of  the  eatui  ^  trust. 

The  answer  attempted  to  be  given  is  this : — It  is  not  proposed  to  deprive  ] 
Fuller  of  her  right  to  file  a  bill  for  reparation  of  the  breach  of  trust,  and  [2U 
decree  may  be  now  made  without  prejudice  to  that  right.  It  is  said  that  Knight 
man  of  property,  and  well  able  to  replace  the  fund,  but  it  is  forgotten  that  we  are 
to  look  at  the  situation  of  the  persons  concerned,  and  that  this  Court  must  act 
general  principles. 

What  is  asked  is  this,  that  the  trustee  shall  be  prevented  applying  the  lif< 
in  making  good  the  breach  of  trust;  and  thus  leare  to  chance  the  reparation  ci 
breach  of  trusty  by  confining  the  remedy  to  the  personal  liability  of  the  trustet 
the  estates  of  the  deceased  trustee. 

I  cannot  reconcile  myself  to  the  notion  that  this  is  a  course  which  this  0 
oould  pu»ue.  The  Court,  being  apprised  that  a  breach  of  trust  has  been  oommd 
and  that  the  trustee  is  desirous  of  repairing  it,  is  required,  for  the  ben^t  of 
persons,  to  prevent  his  doing  so,  to  withdraw  the  substantial  means  of  reparatiQ 
the  breach  of  trust,  and  to  leave  the  wife,  who  is  now  under  the  dominKm  of 
husband,  to  her  remedy  against  the  trustees. 

The  question  really  comes  to  this,  whether  the  trustee  has  done,  or  conld  d^ 
would  be  allowed  by  this  Court  to  do  an  act  which  would  fetter  his  powe 
performing  his  duty.  His  first  obligation  was  to  perform  the  trusts ;  he  had 
curred  in  committing  a  breach  of  trust,  and  the  instant  he  found  he  had  done  so^ 
it  not  his  duty  to  repair  it  1  And  could  he  be  permitted,  in  violation  of  hia  do^ 
do  an  act  for  his  personal  benefit  by  which  he  deprived  himself  of  the  pom 
performing  his  dutvl 

I  have  no  reooUection  of  any  such  case  as  this ;  at  the  same  time  it  does 
me,  that  even  if  the  trustee  [212]  had  entered  into  a  direct  covenant  these  Flail 
would  not  be  permitted  to  require  him  to  perform  it,  if  it  appeued  that  by 
performance  the  security  of  the  cestui  que  trust  would  be  lessened. 

There  is  another  point.  This  gentleman  is  a  mortgagee  of  the  leaseholda, 
supposing  he  is  not  entitled  to  what  I  think  he  is,  namely,  to  have  the  fund  restg 
out  of  the  life  interest,  is  he  not  entitled  to  make  what  he  can  of  the  mortg^ 
estate,  and  to  know  the  extent  of  his  tiability  % 

Mr.  Kindersley.   I  admit  I  cannot  restrain  the  Defendant's  rights  as  a 
gagee. 

The  Master  of  the  Rolls  [Lord  Langdale].   I  confen  I  cannot  see  my 
granting^  the  relief  asked,  except  by  arrangement    It  would  be  a  matter  of 
most  senous  consequence  to  c«Afu       tru^^  u  it  were  once  held  that  a  trustee  o 
bargain  away  the  power  which  is  absolutely  necessary  for  the  perfoimance  of 
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nt^,  and  that  he  could  give  up  that  power  by  oontract  or  by  inourring  a  personal 
■Inlity. 

If  au  arrangement  can  be  made,  the  bill  muat  be  dismissed. 
The  cause  stood  over,  in  the  hope  that  some  arrangement  m^fc  be  come  to 
Itween  the  parties. 


[218]  JOPE  V.  MoBSHEAD.   Jan.  27,  2%  184S. 

[S.  a  12  li.  J.  Ch.  190.    See  Boltm  r.  ITard,  1845,  4  Hare,  533.] 

dependently  of  the  4  &  5  Yict  c.  35,  s.  85,  this  Court  has  no  jurisdiction  to  direct 
the  partition  of  copyholds,  nor  of  customary  freeholds. 

I  a  bill  for  a  partition,  when  there  is  a  small  failure  in  proof  of  title,  or  when  the 
■hares  of  the  parties  are  alone  doubtiul,  the  Court  will  ^nt  an  inquiry :  but  where 
there  is  a  material  omission  in  the  proof  of  the  Plaintiff's  title,  the  bill  will  be 
dismisaed  with  costs.  This  course  was  pursued,  though  the  Plaintiff  had  recovered 
In  ejectment  a  pwtion  of  the  estate  from  the  Defendant^  it  not  appearing  what 
vere  the  cmmmstauces  of  that  proceeding  or  whether  the  Phuntiff's  tatle,  as 
.  alleged,  waa  herein  proved. 

The  object  of  this  suit  was  to  obtain  a  puliition  of  some  {woperty  in  Cornwall  of 
I  tenure  oi  customary  freehold. 

The  Plaintiff  alleged  himself  to  be  entitled  to  thirteen-ninetieths  of  the  property, 
owner  of  three  unexpired  terms  of  500  years,  of  400  years,  and  of  ninety-nine 
determinable  on  lives.  The  first  term  was  created  in  1760 ;  the  second  was  a 
Vtga^  term  for  secoring  £20,000,  derived  out  of  the  former,  and  was  created  in 
T3,  and  the  third  term  was  created  in  1798.  The  Plaintiff,  by  his  bill,  traced  at 
Igth  the  devolution  of  these  terms  until  they  became  vested  in  himself ;  and  he 
iged  that  the  term  of  400  years  had  long  since,  by  lapse  of  time  and  otherwise, 
Knne  irredeemable,  and  that  the  Plaintiff  had  become  legally  entitled  to  all  the 
efieial  interest  therein. 

The  Plaintiff,  in  1 837,  recovered  thirteen-ninetieths  from  the  Defendant  Grigg  by 
ctment,  but  the  circumstances  of  that  proceeding  did  not  appear,  or  in  what  way 
title  of  the  Plaintiff  was,  upon  that  occasion,  mwle  out. 
[  The  Plaintiff,  at  the  hearing,  failed  in  establishing  the  devolution  of  the  terms, 
Id  in  shewing  that  they  were  legally  vested  in  him. 

f  The  bill  was  filed  in  1840,  and  therefore  the  recent  statute  did  not  apply.(l) 
I  [214]  Mr.  Turner  and  Mr.  Collins,  for  the  Plaintiff.   The  statute  of  4  &  6  Vict 
196,  s.  85  (which  passed  the  2l8t  June  1841),  though  inapplicable  to  the  present 
Ik^  shews,  not  that  the  Court  has  no  jurisdiction  to  direct  a  partition  of  copyholds, 
merely  that  "doubts  were  entertained  whether  by  the  practice  of  such  Courts, 
»  same  can  now  be  obtained."   There  are  however  authorities  in  support  of  the 
[isdictioD,  as  Dodson  v.  Dodson  (2  Watkina  on  Copyholds,  123,  n. ;  1  Scriven  (3d  ed.), 
I,  n.  («)  ),  Treherw  v.  Nash  (Seton  on  Deer.  189). 

If  the  title  has  not  been  fully  proved,  the  Plaintiff  is  entitled  to  an  enquiry 
lore  the  Master  as  to  his  interest,  as  was  done  in  Agar  v.  Faxrfcas  (17  Ves.  533) 


(1)  4  &  5  Viot.  c.  35,  8.  85,  by  which  it  is  enacted,  "That  from  and  after  the 
ring  of  this  Act,  it  shall  be  lawful  for  any  Court  of  Equity,  in  any  suit  to  be 
reaxter  instituted  therein  for  the  partition  of  lands  of  copyhold  or  customary 
ore,  to  make  the  like  decree  for  ascertaining  the  rights  of  the  respective  parties 
the  suit  in  such  lands,  and  for  the  issue  of  a  commission  for  the  partition  of  the 
Be  lands,  and  the  allotment,  in  severalty,  of  the  respective  shares  therein,  as, 
nrding  to  the  practice  of  such  Court,  may  now  be  made  with  respect  to  lands  of 
Mhcdd  tenure." 
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The  Plaintiff  haa  recovered  the  thirteen-ninetieths  from  the  Defendant  Grijgg 
the  action  of  ejectment ;  Grigg,  therefore,  cannot  set  up  a  want  ct  title  id  ft 

Plaintiff. 

Mr.  Teed  and  Mr.  KevinBon,  for  the  Defendant  Morshead,  dk)  not  objeet  to 

relief  pi^ed. 

Mr.  Kindersley  and  Mr.  Speed,  for  the  Defendant  Grigg.  The  Plaintiff  has  who 
failed  in  making  out  any  title  to  the  property ;  he  is  not  therefore  entitled  to  ■ 
relief  or  any  enc^uiry.  (Markn  v.  Wkuk^,  Cr.  &  Ph.  267.)  To  obtain  a  partitioD 
freeholds,  a  Plaintiff  must  both  allege  and  prove  a  clear  and  distinct  tide  to  I 
-portion  of  the  estate  [216]  claimed  by  him ;  a  litigated  or  ambiguous  title 
insufficient.  Cairtwrighi  v.  PuUney  (2  Atk.  380) ;  in  which  case  the  title  made  by ' 
original  bill  being  suspicious,  the  bill  was  dismiaded  with  costs.  The  reason 
requiring  such  strictness  in  the  title  is  obvious  ;  the  title  of  the  Defendant,  after 
partition,  would  depend  on  the  validity  of  the  conveyance  from  the  FUinti^ 
therefore  on  his  title  to  convey.  The  Defendant  might  make  a  valid  conveyuM 
his  interest  to  the  Plaintiff,  and  receive  an  invalid  title  in  return. 

A  Court  of  Equity  has  no  jurisdiction  to  decree  the  partition  of  copyholds:  i 
V.  Faimt  (1  Dick.  299),  Homcastle  v.  Charlesworth  (11  Sim.  315 ;  1  Mad.  Pr.  (2d 
248),  Co.  Litt.  187,  a.,  note  2,  Coke,  Copyholder.  It  would  be  interfering  wiA 
lights  of  the  lord  in  his  absence,  by  dividing  his  tenements,  altering  the  aceusta 
rents  and  services,  and  forcing  upon  him  a  different  tenant.  Tnere  caonott 
these  reasons,  be  a  partition  without  the  intervention  of  t^e  lord :  Oakelaf  v.  A 
<1  Eden,  261). 

Copyholds  are  not  within  tiie  Statutes  of  Partition  (31  H.  8,  c  1,  32  H.  8,  & 
fi  &  9  W.  3,  c.  31,  3  &  4  Anne,  e.  18),  Scriven  on  Copyholds  (vol  i.  p.  106,  note 
3d  edit.),  nor  are  customary  tenements,  BvareU  v.  Dodd  (3  Bos.  &  P.  378),  tiie: 
hold  of  which  is  in  the  lord,  Stepherism  v.  Hill  (3  Burr.  1273),  and  which  fall  vi 
the  same  consideration  as  copyholds  :  Doe  d.  Keay  v.  Huntington  (4  East,  271). 

In  North  v.  Qmnan  (1  Beat.  342)  Sir  A.  Hart  held  that  there  could  be  no  patti 
of  leaseholds  for  years. 

[216]  The  recovery  by  ejectment  in  no  way  proves  the  Plaintiff's  title, 
it  appear  that  the  title  now  set  up  by  the  Plaintiff  was  ever  Utieated  in  that  [voe 
ing.  The  title  alleged  by  the  Pluntiff  is  that  a  mortgiwee  of  400  years'  ti 
Such  an  interest  cannot,  in  the  absence  of  the  mortgagor,  be  made  the  fooodatio 
a  decree  for  a  partition. 

Mr,  Bacon,  for  a  mortgagee  of  Grigg's  share,  opposed  the  partition. 

Mr.  Turner,  in  reply. 

The  jurisdiction  of  this  Court  in  cases  of  partition  is  quite  independent  of 
statutes.  Scott  v.  Faiocet,  Oakeley  v.  Smiih,  and  Homcasile  v.  Charlesuforth,  were  t 
of  copyholds,  and  not  of  customary  freeholds,  and  they  are  opposed  to  Dodson  t.  dti 
and  Treheme  v.  Na^. 

North  V.  QvxM/B>  was  a  different  case  from  the  present ;  there  there  was  a  teni 
subject  to  covenants,  and  the  Court  would  not  direct  a  partition  which  would ' 
involved  the  commission  of  a  waste  and  have  prejudiced  the  landlord. 

The  Plaintiff  has  an  equitable  title,  whidi  for  the  present  purpose  is  suffidi 
Cairtwright  v.  FuUnetf  (2  Atk.  380). 

The  Mastxr  of  the  Rolls  [Lord  Langdale].  In  this  case  there  is  real^ 
proof  at  all  of  the  facts  alleged  in  the  bill  as  constituting  the  PIaintiff*B  title,  aad; 
the  facts  if  true  are  easy  of  proof. 

This  is  a  bill  for  a  partition,  and  a  party  who  is  tenant  in  common  or  joiot^ai 
of  freehold  property  has  a  right  [217]  to  a  decree  for  a  partition  upon  proviu 
title  ;  but  in  this  case  two  objections  have  been  raised  : — First,  that  the  suit  ™ 
to  customary  freeholds,  and  that  the  Court  has  no  jurisdiction  to  order  their  (Artiti 
and  secondly,  that  even  if  the  subject  be  one  over  which  the  Court  can  exercise  jl 
diction,  still  that  the  Plaintiff  has  not  proved  his  title.  This  property  seems  da 
to  bo  of  the  tenure  of  customary  freehold,  and  I  have  always  understood  that 
Court  has  constantly  declined  directing  a  partition  of  copyholds  and,  for  sia 
reasons,  of  customary  freeholds.  Two  cases  have  been  {noduced ;  they  may  be  i 
sistcnt  with  the  general  rule  if  there  bad  been  both  freeholds  and  copyholds  to 
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rfided,  And  the  Court  had  djreeted  aOoh  a  partition,  bs  to  give  the  entire  copyhold 
I  one  party,  and  the  freehold  or  a  part  of  the  freehold  to  the  other.(l) 

[2181  it  is  said,  that  although  the  property  is  customary  freehold,  jet  tiiie  ease  is 
tended  with  circumstances  which  make  it  proper  to  have  a  partition ;  and  it  is 
Ided  that  the  Defendant  ought  to  have  stated  express  circumstances  which  would 
cdude  the  Plaintiff's  right  thereto.  ,  It  appears,  however,  to  me  that  if  the  Plaintiff 
ilies  on  his  case  being  an  exception  to  the  general  rule,  it  is  his  duty  to  allege  and 
Mw  the  circumstances  under  which  he  is  entitled  to  the  exception. 

The  next  objection  to  this  bill  is,  that  the  Plaintiff  has  not  made  out  his  title. 
I  has  been  admitted  that  the  title  is  not  fully  made  out ;  but  it  is  alleged  that  it  is 
t  fsr  made  out,  that  this  Court  will  afford  the  Plaintiff  an  opportunity  to  enable  him 
I  eomplete  the  |HX>of  of  his  title*  uid  that  there  are  instances  in  which  the  Court 
H  allowed  a  Plaintiff  so  to  da  I  can  oooceive  that  where  there  has  been  a  small 
■iiaoii,  Defendant  woold  searcely  object  to  the  Plaintiff's  having  an  oppor^ 
mty  to  supply  it ;  and  I  can  conoeire  that  the  Court,  seeing  a  slight  omission  vr 
ip  in  the  proof,  would  say  that  such  an  objection  shall  not  prevul,  and  that  an 
^rtanitj  must  be  given  to  supply  the  defect.  Though  instances  have  occurred  in 
Inch  the  Court  has  ^ven  the  Plaintiff  an  opportunity  to  complete  his  title,  it  is  my 
^on  that  a  Plaintiff  who  brings  forward  his  case  imperfectly,  is  not,  as  of  right, 
ititled  to  such  an  indulgenoe  at  the  expense  of  a  delay  to  all  the  other  parties.  It 
■  been  supposed  that  it  was  almost  of  course  to  refer  the  matter  to  the  Master,  and 
lerenoe  has  been  made  to  the  oases  in  which  it  was  done,  but  the  cases  only  go 
I  this : — That  if  it  appears  that  the  parties  to  the  cause  are  entitled  to  the  estate 
Itween  them,  but  the  shares  are  uncertain,  the  Court  will,  almost  of  course,  direct 
I  inquiiy  before  the  Master  as  to  their  respective  interests;  but  that  is  for  the 
KUDon  benefit  of  all 

[219]  The  Plaintifl^  it  is  plain,  must  make  out  his  titie,  because  he  calls  on  the 
irfendant  to  aocefit  a  legal  conveyance  in  exchange.  If  he  proves  no  title  he  is  not 
ititled  to  a  partition.  Here  the  Plaintiff  has  undertaken  to  make  out  his  title  to 
lirteen-ninetieths  of  the  property,  but  has  failed. 

It  is  said  that  he  has  recovered  judgment  at  law ;  but  under  what  circumstances 
Mt  not  appear.  I  oollect  that  the  Defendant  was  in  possession  of  the  entirety, 
id  that  the  Plaintiff  recovered  thirteen-ninetieths.  It  does  not,  however,  appear, 
hether,  in  that  {ffoceedin^  the  Plaintiff  proved  his  title  or  if  the  case  was  ever 
aed. 

The  Plaintiff  has  failed  here  for  want  of  proof  of  title ;  and  I  think  this  case  must, 
knebve,  in  its  result^  be  treated  as  in  the  nature  of  a  non-Buit  He  has  fuled  in 
raving  his  title ;  but  it  has  not  been  proved  that  he  has  none. 


(1)  The  following  was  a  ease  of  this  description 

Dillon  V.  Coppin.   Jnne  28,  1833. 

In  a  suit  previous  to  the  4  &  5  Vic.  c.  35,  s.  85,  for  a  partition  of  freeholds  and  copy- 
holds,  the  Court  directed  the  copyholds  to  be  allotted  in  entirety  to  one  of  the 
parties. 

The  freehold  and  eopyhdd  estates  of  tiie  intestate,  Mr.  Plora,  had  descended  to 
hree  coparceners. 

The  Plaintiff,  being  one  of  such  ooparcenera,  filed  this  bill  against  the  otiier 
W),  for  a  parti^n  of  all  these  estates ;  and  the  Defendants,  by  their  answer,  objected 
bsl  the  Court  had  no  jurisdiction  to  make  a  partition  of  the  copyholds. 

Mr.  James  Campbell,  for  the  Plaintiff. 

Mr.  Beavan,  for  the  Defendants. 

Sir  John  Ltuch,  M.  R,  to  obviate  the  objection,  directed  a  commission  "to  divide 
he  freehold  and  copyhold  estates  and  premises  in  question  into  three  equal  parts," 
ke.,  and  ordered  "  that  the  copyhold  part  of  the  estate  should  be  allotted  in  entirety 
o  one  of  the  said  parties."   (Beg.  Lib.  1832,  A.  foL  2179.) 

E.  n.— 26* 
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The  W\  nuut,  therefor^  be  djanuased  vitb  eotU,  but  wiUMmtpnjiidieBtoA 
Plaintiff's  filing  a  n«v  bilL 

[2201  The  Attobney-Oienkral  v.  The  Cobforation  of  Shbiwsbdbt. 
FA.  17, 18^  May  1,  1843. 

[S.  C.  12  L.  J.  CSl  460  ;  7  Jar.  707.] 

The  Crown,  in  consideration  of  the  post  services  of  the  town,  the  situatioo  and  in^ 
ance  of  the  place,  the  injury  and  damage  to  be  expected  from  the  King's  m 
from  the  current  of  water,  and  from  the  tniSo  on  the  bridges,  and  the  min  Uk 
to  take  place^  if  the  means  of  repairing  were  not  provided,  mnted  oertain  tab 
the  Gorporatira  of  Shrewibory,  to  be  ajii^ied  in  reparation  a  the  bridges  ud  m 
without  jridding  any  aooount  or  reckoning  thereof  HaU^  that  ttta  grant  m 
made  to  the  corporation  for  its  own  ben^t  only,  as  a  reward  for  prior 
that  it  was  the  duty  of  the  corporation  to  apply  so  much  of  the  reoeipU  ss 
be  required  for  the  purposes  stated : — That  this  was  a  gift  for  a  public  and  gen 
purpose  for  the  benefit  of  the  town,  in  aid  of  a  general  ohaive  or  burden  to  wl 
the  Durgesses  and  inhabitutte  of  the  town  were  luble,  uid  that  it  wasagU 
charitable  uses  under  the  statate  of  Elizabeth,  and  was  therefOTe  rabject  ts 
jurisdiction  of  this  Court. 

This  information  prayed  for  a  declaration,  that  a  sum  of  ^£2176,  I7a  5d.ita 
which  had  arisen  from  the  sale  of  certain  tolls  belonging  to  the  oorporaticm,  was 
d  the  camtid  stock  of  the  Corporation  of  Shrewsbury,  and  that  the  dividendi 
fvoduoe  uiereof  were  applicable,  in  the  first  instance,  in  and  towards  the  repsit, 
su[^rt  of  the  bridge  called  the  Welch  Bridge,  and  also  of  another  bridge  csUed 
English  Bridge,  and  also  those  parts  of  the  walls  of  the  town  which  now  rem 
and  required  support ;  and  that  the  capital  stock  was  not  applicable  towaidi 
current  expenses  of  the  corporation,  nor  towards  the  payment  of  any  debts  inca 
subsequently  to  the  passing  of  the  Municipal  Corporation  Act.  The  infrniM 
further  prayed  for  an  injunction  to  restrain  the  corporation  from  applying  the  «t« 
a  manner  inconsistent  with  the  right  alleged  by  t^e  information. 

The  sum  of  £2176,  17s.  5d.,  3  per  cent,  annuities,  which  was  in  question  in 
suit,  arose  from  the  investment  of  a  sum  of  £2000,  which,  in  t^e  year  179^ 
received  bv  the  Corporation  of  Shrewsbury  as  the  conrideration  for  the  relea 
oertsin  tolls,  to  whicn  the  oorporation  was  entitled  nnder  aereral  t^iartcn  froB 
Crown. 

[221^  The  {principal  questions  were,  first,  whether  those  toUa  were  held  bf 
corporation  subject  to  a  charitable  trust  to  be  executed  in  this  Court ;  and  if 
secondly,  whether  the  stock  in  question  was  now  held  subject  to  the  same  charil 
trust. 

The  town  of  Shrewsbury  was  held  of  the  Crown  at  a  fee-farm  rent  and  by  f< 
and  by  a  grant  dated  the  22d  of  September  in  the  forty-first  year  of  the  reifl 
King  Henry  III.,  the  custom,  formerly  granted  for  the  amoidmMit  of  the  walls  « 
town  from  things  coming  to  the  town  for  sale,  was  continued  to  the  end  of  a  ten 
seven  years.   By  another  ^nt  dated  the  12th  of  Febnuu-y  in  the  twelfth  yesi 
King  Edward  I.,  after  reciting  a  former  grant  of  the  I5th  of  March,  of  tie  U 
Ed^rd  I.,  whereby  in  aid  of  repairing  and  amending  the  Welch  hridgfi,  tjie 
tion  were,  for  three  years,  to  take  by  the  hao^  of  perams  in  whom  tiiey  emiM  ea 
uid  for  whom  they  would  be  willing  to  acooant^  from  things  for  aaje  comii^ 
the  town,  tiie  several  customs  tJierein  mentioned : — it  was  granted,  that  itfter  wi 
of  the  three  years,  the  corporation  might  take  by  the  hands  of  those  in  whom  ' 
might  confide,  and  for  whom  they  would  be  willing  to  ausww,  in  aid  of  the  repsie 
the  Welch  Bridge,  and  also  of  paving  the  town,  ^e  customs  aforeeaid,  untouni 
of  five  years  from  thence  next  foUdwing. 

By  a  mandate  or  precept  directed  to  the  Lord  Chancellor  by  King  Richard  IL 
the  4th  of  June  in  the  15th  year  of  his  reign,  after  referring  to  a  fonner  grant  ot 
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nutom  of  murage  from  his  liege  men  pasdng  bjir  the  town  with  their  merchandiaes 
or  three  years  which  were  nearly  run  out,  in  aid  of  the  incloeure  of  the  walls  and 
«pair  of  the  bridges  and  ^tea  of  the  town,  it  was  recited,  that  on  the  application  of 
he  burgesses,  the  [222]  nng  had  granted  to  them  the  same  custom  of  murage  for 
bur  years  from  the  feast  of  St  Jood  the  Baptist  next  coming,  for  the  safety  of  Uie 
own  and  in  aid  of  the  indosure  of  the  walls  and  repair  of  the  bridges  and  gates 
hereof,  and  of  other  the  necessary  occaaioDS  for  ^e  defence  of  the  town ;  so  always, 
Int  the  profits  arising  from  the  same  custom  were  employed  about  the  works  afore- 
•id,  and  thereupon  the  Chancellor  was  commanded  to  cause  letters  to  be  nude  under 
he  Great  Seat;  and  letters  patent,  dated  the  20tii  day  of  the  same  month  of  Jane, 
rare  aeoordingly  made. 

The  next  charter  was  one  dated  the  6th  of  November  in  the  7th  year  of  King 
lenry  IV.,  and  thereby,  in  consideration  that  the  town  was  situate  near  Wales,  on 
eeoant  whereof  it  required  to  be  fortified  and  strengthened,  the  better  to  resist  the 
inf^B  enemies ;  it  was  granted,  that  in  aid  of  the  fortification  of  the  town  and  repair 
i  the  walls  of  the  same,  the  corporation,  from  the  date  of  the  grant  unto  tfie  end  of 
kree  years,  should  take  from  things  for  sale  coming  to  the  town  by  land  or  by  water, 
J  good,  safficient,  lawful  and  faiwful  men,  whom  for  that  purpose  they  should  order 
B  Be  deputed,  and  for  whom  they  should  be  willing  to  answer,  the  custom  therein 
articularly  mentioned ;  and  it  was  commanded,  that  the  corporation  should  »-ypiy, 
nd  convert  and  apply,  the  said  customs  about  the  fortification  and  repair  of  tiie  wi^ 
[  the  town,  and  not  to  any  otiier  uses,  by  the  surrey  and  control  of  the  Abbot  of 
In  town  or  his  deputy,  and  at  the  end  of  three  years  the  customs  were  to  oease. 
^  There  was  a  like  grui^  dated  the  9th  of  October  in  the  seventeenth  year  of  the 
tign  of  King  Henry  the  Sixth,  and  another  dated  the  15th  of  March  in  the  twentieth 
iB&r  of  the  same  king,  and  by  the  last,  the  [229]  was  continued  for  twelve 

Mrs  from  the  date  thereof. 

In  the  fourth  year  after  the  date  of  the  charter  dated  the  15th  of  March  in  the 
HWitieth  year  of  King  Henry  the  Sixth,  whereby  the  customs  were  granted  for 
ielve  years,  the  charter,  upon  the  construction  of  which  the  principal  question  in 
Us  cause  depended,  was  granted.  It  was  dated  the  12th  of  January,  in  toe  twenty- 
ioith  year  of  the  reign  of  King  Henry  the  Sixth,  and  after  granting  to  the  corpora- 
lOD  cognizance  of  pleas  and  jurisdiction  over  various  matters  therem  mentioned,  it 
raeeeded,  in  sabstonoe^  as  follows: — "Further,  we,  considering  after  what  mannor 
IT  town  is  situate  adjacent  to  parte  of  Wales,  and  the  marches  of  the  same,  and 
Uch,  in  the  times  of  oar  progenitors,  and  especially  in  the  time  of  King  Henry  the 
Imrth,  stood  for  the  defence  and  fortification  of  the  people  of  England  against  the 
Ebels  of  Wales,  and  which  also  by  Owen  Olendower,  with  great  multitude,  by 
milting  the  town  and  burning  the  suburbs  had  tekeu  the  town,  and  great  part  of 
be  county  of  Salop,  aud  other  adjacent  counties,  in  like  manner,  had  been  burnt  and 
eitroyed,  if  it  had  not  been  defended  by  the  people  within  the  town,  upon  the 
'idges,  gates,  towers,  and  walls  of  the  same  then  being  defensible,  and  as  yet  very 
kefy,  in  a  similar  case  hereafter,  may  be  burnt  and  destroyed  by  such  rebellion, 
nlesB  the  same  bridges,  gates,  towers,  and  walls  shall  be  repaired,  kept  and  main- 
lined, in  a  state  of  defence ;  and  also  considering  after  what  manner  toe  bridges  are 
jlDste,  viz.,  one  towards  Wales,  and  another  towards  England  upon  the  Severn ;  and 

0  nnall  damages  have  hai^ned  to  the  arches  and  stonework  of  the  same  bridges,  hy 
be  rapid  course  of  the  water  there,  and  also  by  carriages  passing  over  the  same,  and 
^ter  damages  are  likely  to  happen  to  the  same  in  process  of  [224]  time,  and  the 
lAi  thereof,  to  the  destruction  of  the  town  and  county  and  the  country  there,  may 

1  feared,  unless  they  are  repaired  and  amended  in  a  short  time,  as  it  is  said,  and  we,  , 
lenring  to  provide  these  opportunities  for  the  repairing,  amending,  fortifying, 
nUiog  and  defending  the  bridges,  gates,  towers  and  walls,  to  the  resistauoe  of  the 
Aels  of  Wales  and  other  malefactors  willing  to  injure  the  town ;  also  considering 
he  letters  patent  of  the  15th  of  March,  anno  20,  and  the  several  customs  thereby 
iratited'*  (which  were  stated  at  length),  "which  same  sums  of  money  yearly  arising 
rom  the  customs,  during  the  term  aforesaid,  greatly  fall  shOTt  for  the  suflunent  or 
BiSonaUe  reparation  of  the  town  walls,  bridges,  gates  and  towers  aforesaid,  as  we 
n  now  more  fully  informed,  we,  for  the  reasons  aforesaid,  have  granted  for  ouiseU 
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and  our  heira,  to  the  faailiffi  and  burgeiius  of  the  town  ivforesaidj  their  hein  tni 
auocessmv  for  ever,  that  they,  by  the  hands  of  lawfol  men  whom  they  ahall  from  tin 
to  time  depute  for  that  purpose,  may,  from  time  to  time  for  ever,  tain  aU  the  cartoi 
aforesaid,  m  manner  aforesaid  yearly  to  be  taken,  for  the  reparation,  amendment,  s 
fortification  of  the  bridges,  gates,  towers  and  walla  of  the  town,  to  the  reai^wioe 
the  rebels  of  Wales,  and  the  marches  of  the  same,  and  the  same  sums  of  numey  ye 
arising  from  the  said  customs  to  apply  and  expend,  from  time  to  time,  about 
reparation,  amendment  and  fortification  of  the  bridges,  gates,  towers  and  i 
aforesaid,  to  be  made  for  the  strengthening  the  same  towers,  without  yielding 
account  or  reckoning  thereof  to  us  or  our  heirs,  or  of  the  receipts  of  the  same  in 
wise."  And  the  grant  contained  a  discbarge  of  all  arrears  of  acoounta  and  reoe  _ 
V  and  of  other  causes  whatsoever  which  had  accrued,  or  thereafter  might  have  aooi 
to  His  Majesty  for  the  premisei  or  uiy  of  them,  against  the  said  bailiffs  or  0 
successors  in  any  wise  howsoerer." 

[226]  The  grant  was  aftorwards  oonfinned  by  charters  of  Henry  tlie  VH 
Charles  the  I. 

The  corporation  continued  to  receive  the  tolls  down  to  the  year  1789,  and  i 
kept  the  Welch  bridge  in  repair.  Shortly  afterwards  the  bridge  became  so  dami 
that  it  became  necessary  to  rebuild  it,  and  it  became  desirable  to  the  neighboori 
to  widen  the  bridge,  and  to  abolish  the  tolls. 

In  1792  the  corporation  agreed  to  abolish  the  tolls,  in  consideration  of  the 
£6000,  which  was  raised  by  subscription ;  of  this  they  applied  £4000  towanfa 
building  the  bridge.  The  residue  was  invested,  and  now  consisted  of  the  son 
£2176  stock,  standing  in  the  names  of  three  of  the  members  of  the  borough  coon 

The  corporation,  after  the  passing  of  the  Municipal  Corporation  Act  ^  &  6  ^ 
c.  76),  bung  indebted  to  their  former  town  clerk  for  compensation  under  that 
were  about  to  apply  the  fund  in  question  in  payment  of  that  debt,  and  this  gave 
to  the  present  information. 

Mr.  Pemberton  Leigh,  Mr.  Turner,  and  Mr.  Bomilly,  in  support  of  the  infa 
tion,  argued,  that  the  charters  of  the  Crown  had  devoted  the  tolls  to  a  pabUc 
That  the  trust  was  of  such  a  nature  as  to  come  within  the  charitable  uaes  mmtii 
in  the  statute  of  Elizabeth  (43  Eliz.  c.  4) ;  and,  thwefore,  that  the  Court  had  jaii 
tion  to  see  to  the  due  application  of  the  fund. 

That  the  stock,  being  the  produce  of  and  substitute  for  the  tolls,  was  affected 
similar  trusts,  and  that  its  [iSSQ  application  in  the  way  proposed  by  the  ccnpoo 
would  be  a  diversion  of  it  from  the  legitimate  purposes,  and  a  breach  of  trast, 
this  Court  would  prevent. 

Mr.  Kindersley,  Mr.  Walker,  and  Mr.  Kenyon,  coning  for  the  Defend 
contended  that,  under  this  charter,  tihe  CMporation  became  absolutely  entitled  i 
customs  thereby  granted,  free  from  any  trust :  that  although  the  grant  might 
them  liable  to  the  duty  of  making  the  repairs,  the  means  of  making  whioh  were 
by  the  grant,  yet  that  the  duty  was  not  and  could  not  be  annexM  to  the  reoet 
the  customs,  and  could  not  be  enforced  by  compelling  them  to  apply  the  custoni 
the  purpose  intended ;  and  that  the  duty,  if  to  be  enforced  at  all,  waa  to  be  i 
some  other  means. 

They  also  contended  that  the  grant  was  made  as  a  reward  for  past  services ; 
from  the  exemption  from  the  duty  to  render  any  account,  it  was  plain,  that 
corporation  was  not  intended  to  be,  and  ou^ht  not  to  be  held  accountable  to 
Crown,  or  to  the  King's  Courts  for  the  apphcation  of  any  part  of  the  numey ; 
further,  that  if  the  corporation  were  entiued  to  the  tolls  for  a  public  purpose  t 
that  purpose  was  not  civil  but  military,  and  therefore  that  the  Crown  only,  and 
the  Court  of  Chancery,  could  direct  the  application. 

The  Attwney-Qmeral  v.  The  HaberdaOierP  Cknmany  (1  MyL  &  E.  420),  The  AUm 
General  v.  The  Mayor  of  QaLway  (1  MoUoy,  103,  Beat.  298),  The  Atkme^^GemenU  v. 
Corporation  oi  CarlisU  (2  Sim.  437),  were  cited. 

[227]  ifay  1.  Thb  Master  of  thb  RouaTLord  Langdalel.  From  the 
charters  anterior  to  that  of  the  twenty-fourth  of  King  Henry  the  vL,  it  appears  that! 
grants  were  made  for  some  public  purpose  affecting  the  welfare  or  safety  of  tha  ta 
such  aa  tha  amendment  of  the  walls,  the  repair  of  the  Welch  Bridge,  tiae  parii^  of 
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own,  the  safety  of  the  town,  the  repair  of  the  bridges  and  gates,  and  other  neoessajy 
leeasions  for  the  defence  of  the  town.  The  customs  were  to  be  taken  by  the  hands  of 
nrscMU  in  whom  th»  oorpontion  oonld  oonfide,  and  for  whom  they  were  willing  to 
Dswer.  In  the  t^ree  last  charters,  the  grant  is  in  «d  <tf  the  fortificiraon  of  the  town 
ind  repair  of  the  walls,  and  the  money  was  to  be  apidied  under  the  surrey  &Dd  control 
i  the  Abbot  of  the  town  or  his  deputy,  or,  as  the  two  last  charters  say,  of  John 
kdifield,  and  a  time  was  limited  for  the  cesser  of  the  customs. 

By  the  last  charter  of  the  twenty-fourth  of  King  Henry  the  YI.,  we  have  a  grant 
D  perpetuity,  instead  of  a  grant  for  a  short  term  of  years.  The  king  exempts  the 
orporation  from  rendering  any  account  or  reckoning ;  the  corporation  is  not  subjected 
0  any  special  surrey  and  control  in  the  expenditure  of  the  sums  to  be  received ;  but, 
B  eonsideration  of  the  past  services  of  the  town,  the  situation  and  importtuice  of  the 
liace,  t^e  injniy  and  damage  to  be  expected  from  the  King's  enemies,  from  the 
orrent  of  vmter,  and  from  the  traffic  on  the  bridges,  and  the  ruin  likely  to  take  plaoe 
[  the  means  of  repairing  were  not  provided,  the  grant  was  made,  ^pressly,  that  the 
■ODOT  might  be  applied  and  expended  about  the  reparation,  amendment  and 
ortamsatson  of  the  bridges,  gates,  towers  and  walls  to  be  made  for  the  strengthening 
<  fee  town. 

r22n  The  Defendants  contend,  that  under  this  charter,  the  corporation  became 
bmuteTy  entitled  to  the  customs  granted,  free  from  any  trust :  that  although  the 
[rant  might  midEc  them  liable  to  the  duty  of  making  the  repairs,  the  means  of 
n^ng  which  were  given  by  the  grant,  yet  that  the  duty  was  not,  and  could  not 
e  annexed  to  the  receipt  of  the  customs,  and  could  not  be  enforced  by  compelling 
hem  to  apply  the  customs  for  the  purpose  intended ;  and  that  the  duty,  if  to  be 
nfcHToed  at  all,  was  to  be  so  by  some  other  means.  Assuming,  as  I  must  do  for  the 
inrpose  of  t^is  case,  that  the  Crown  had  power  to  grant  the  customs  in  question,  I 
•n  nave  no  doubt  that  the  ooiporation,  by  accepting  the  grant,  became  liable  to  the 
wfwmanoe  of  the  duty  hereby  imposed ;  the  money  to  oe  received  was,  according 
0  the  exwesB  direction  contained  in  the  giant,  to  be  applied  for  the  purposes  therein 
unticmea ;  and  I  am  of  ojnnion,  that  it  was  tiie  duty  of  the  corporation  so  to  apply 

0  much  of  the  receipts  as  was  required  for  those  purposes. 

The  Defendants  nave  contended  that  the  grant  was  made  as  a  reward  for  past 
BTvices,  that,  from  the  exemption  from  the  duty  to  render  any  account,  it  is  plain 
hat  the  corporation  was  not  intended  to  be,  and  ou^ht  not  to  be,  held  accountable  to 
be  Oown,  or  to  the  King's  Courts,  for  the  application  of  any  part  of  the  money,  and 
srther,  that  if  the  corporation  were  entitled  to  the  tolls  only  for  a  public  purpose,  that 
larpose  was  not  civil  but  militarr,  and  therefore  that  the  Crown  only,  and  not  the 
joart  of  Chancery,  could  direct  the  application. 

It  appears  to  me  that  the  argument^  that  the  grant  was  made  to  the  corporatimi 
tft  its  own  benefit  only,  as  a  reward  for  prior  services,  is  contrary  to  the  plain  terms 
if  the  diarter,  which,  whilst  recognising  the  past  services  of  the  burgesses,  states,  as 
he  inducement  for  [^3Sl}  t^e  grants  the  necessity  of  providing  for  the  f utiue  defeooe 
if  the  town,  and  acc(Hxlingly  directs  the  money  to  arise  from  the  customs  to  be 
^lied  for  that  purpose. 

It  further  appears  to  me,  that  the  customs,  or  the  right  to  levy  them,  were  con- 
adered  as  belonging  to  the  king,  and  to  be  capable  of  being  granted  by  him  for 
mblic  pnrpoees ;  that  in  the  former  grants,  the  burgesses  were  held  to  be  accountable 
c  the  Crown,  for  the  sums  which  they  received  and  their  application  thereof,  but 
'hat  the  charter  of  the  twenty-fourth  Henry  VI.  in  exempting  the  corporation  from 
he  account,  only  released  the  corporation  from  the  beneficial  interest  which  the 
i^wn  had,  or  was  supposed  to  have,  in  the  customs  received,  but  did  not  release 
^  corporation  from  the  right  which  the  Crown  had,  for  tJie  benefit  of  the  subject,  (rf 
nang  that  the  dut^,  for  we  performance  of  which  the  customs  were  granted,  was 
perfcffmed.  I  conceive  that  the  repara^on  of  tiie  bridges  and  walls  ought  to  be 
BUuidered  as  the  duty  of  the  burgeues,  that  the  expense  of  performing  the  duty  was 

1  common  burden  upon  the  burgesses  and  inhabitants ;  that  if  there  had  been  no 
grant  of  the  Crown,  either  in  aid  or  expressly  for  the  purpose,  the  whole  burden 
voold  have  fallen  upon  the  burgesses  and  inhabitants ;  that  the  grants  were  therefore 
miot  ^UaitOt  in  relief  of  the  burgesses  and  inhabitants,  and  in  diminution  of  tiie 
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collection  or  aasesaments,  which,  in  some  form  or  other,  would  have  been  made  apoi 
them  ;  and  that  to  whomsoever  the  duty  of  directing  the  construction  of  the  walls  &■ 
fortifications  might  have  belonged,  the  raising  the  money  was  a  civil  duty,  and  tt 
relief  afforded  by  the  grant  was  the  relief  of  a  civil  burden. 

Now  the  statute  of  Elizabeth  (43  £liz.  o.  4)  enumerates  among  gifts  to  chantaU 
uses,  gifts  for  the  "repair  of  bridges,  £230]  ports,  havens,  causeways,  ohnichi 
seahanKs,  and  highways/'  aad  for  "aid  or  ease  of  any  poor  inhabitants  eaoemA 
paymente  of  fifteens,  setting  out  of  soldierB  and  other  taxes ; "  and  1^  John  Lm 
expressed  himself  to  be  of  opinion,  funds,  supplied  from  the  gift  (rf  the  Cm 
or  from  the  gift  of  the  Legislature  or  from  private  eift,  for  any  l^al,  pubKi^ 
general  purpose,  are  charitable  funds  to  be  administered  by  Courts  of  Equity.  Sa 
doubt  has  been  thrown  upon  the  generality  of  this  position,  but  I  am  not  aware  c^i 
decision  by  which  it  has  been  impeach^.  A  question,  however,  is  made  upon  I 
subject  of  the  gift ;  and  the  case  of  The  Attorney-General  v.  The  Corporatim  of  Gak 
before  Sir  Anthony  Hart,  is  referred  to  (1  MoUoy,  103,  104,  108 ;  Beatt.  298). 
that  case  Sir  Anthony  Hart  felt  a  difficulty,  in  consequence  of  the  tolls  which  i 
the  subject  of  the  gift  having  been  created  de  turn  for  the  purpose  of  the  g^raut; 
he  thought  that  if  the  Crown,  being  entitled  to  toUs,  grants  them  to  a  charitable  i 
they  are  subject  to  all  the  incidents  of  other  property  so  granted.  Now  in  thb  a 
it  appears  tliat  the  customs  granted  in  the  twenty-fourth  oif  Henry  VI.  were  ntA  X 
creM«d :  the  origin  of  them  is  not  shewn,  but  they  had  been  the  snbject  of  gnnt 
the  Crown  for  nearly  200  years  before ;  and,  as  I  have  before  stated,  it  appears  to 
for  the  purposes  of  this  cause,  I  ought  to  presume  that  the  Crown  had  a  right  to  n 
the  grant. 

On  the  whole,  I  think  that  this  was  a  gift  for  a  public  and  general  puipooe ;  1 
it  was  given  for  the  benefit  of  the  town  in  aid  of  a  general  charge  or  burden  to  iH 
the  burgesses  and  inhabitants  of  the  town  were  liable ;  and  that  it  was  a  sift,  «l 
under  the  equity  of  the  [231]  statute  of  Elizabeth,  oi^ht  to  be  ooneidered  ai  a 
to  charitable  uses. 

The  subsequent  charters  of  Henry  YIL  and  Charles  I.  do  not  appear  to  a 
affect  the  question.  The  customs,  or  tolls  as  they  were  called,  continued  ti 
received  by  the  corporation  till  the  year  1792.  Sometime  pFevionsl/  the  il 
venienoee  arising  from  the  narrowness  of  the  bridge  and  from  the  toll,  had  beeoa 
subject  of  complaint,  and  an  arrangement  was  made  for  the  abolition  of  the  tdk 
payment  to  the  corporation  of  £6000,  of  which  £4000  was  to  be  applied  ttw 


corporation.  This  arrangement  was  carried  into  effect.  The  corporation  MM 
received  the  sum  of  £2000,  which  was  lent  at  interest  to  a  person  of  the  oai 
Loxdale,  who  had  an  account  with  the  corporation,  upon  the  balance  <A  « 
sometimes  move  or  sometimes  less  than  £2000  was  due.  The  delit  of  £2000 
called  in  in  the  year  1837,  and  invested  in  the  purchase  of  the  sum  ci  X2I76,  ITi. 
Bank  3  per  cent,  uinuities  now  in  question.  The  information  was  occasioned  t 
avowed  intention,  on  the  port  of  the  cor^ration,  to  sell  the  stock  or  port  of : 
order  to  raise  money  for  the  purpose  of  liquidating  debts  contracted  by  the  ooipon' 
As  it  is  not  denied  that  the  £2000  invested  in  1837  represents  the  jl2000  pud  ti 
corporation  in  1792  as  part  of  the  consideration  for  uie  tolls,  I  think  that  the  i 
must  be  subject  to  the  same  trust,  which,  as  it  appears  to  me.  was  attache 
the  tolls. 

I  must  therefore  declare,  that  the  3  per  cent  Bank  annuities  were  held 
corporation  in  trust  to  apply  the  dividends  in  or  towards  the  repairs  of  the  hn 
and  walls ;  and  that  the  injunction,  &c.,  already  granted  ought  to  be  continued. 


Even  after  great  delay  and  acquiescence,  the  Court  will  not  compel  a  purcbasM 
complete,  if  the  title  appears  to  be  manifestly  bad. 


building  a  new  bridge,  and  the 


sum  of  £2000  was  to  be  psid  to 


[232]  Blachford  v.  Eibkpatrick.  Nov.  16, 19, 1842. 
[S.  C.  12L.  J.  Ch.  108.] 
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I  ri^t  to  the  tithw  of  an  aUotment  generally  follows  the  right  to  the  old  teuemeat, 
'io  n^ect  <tf  whioh  the  allotment  is  luule. 

htnotfor  the  parduue  d  tifehea  not  signed  by  tiie  party  diai|^ble,  Held,  under 
todmnmrtMMWM,  to  hare  been  takwn  oat  of  the  Statute  of  Frauds. 

Umn.  James  and  Josei^  Kii^patrick  were  owners  of  a  renewaUe  lease,  under 
Bcbetter  College,  of  a  farm  oalled  St.  Cross,  in  the  parish  of  Garisbrooke ;  to  this 
a  there  wis  appurtenant  a  right  of  common  over  the  forest  of  Fte'kharst. 
In  1813  an  Act  passed  for  enclosing  the  forest;  but  the  right  to  tithes  was  not 
mb;  interfered  with.  Under  the  powers  of  this  Act,  Messrs.  Kirkpataick  had 
iried,  in  respect  of  the  St.  Cross  &rm,  130  acres  <rf  the  fweat  situate  in  the 
iih  d  Garisbrooke. 

In  1812  the  PlsintifFs,  or  parties  represented  by  them,  assuming  to  be  entitled  to 
t0ug  of  the  allotment  of  1 30  acres  as  lay  impropriators  of  the  parish  of  Garisbrooke, 
ced  to  sell  to  ^e  Kirk^taicks  the  reo tonal  tithes  of  such  allotment  for  the  sum 
£100.  It  did  not  appear  that  any  agmnsnt  in  writing  was  signed  by  tibe 
cbsen.  An  abstract  of  title  was  delivered,  and  the  purchasers  prepared  a 
myuDoe,  whieh,  in  1619,  was  submitted  to  and  mrored  of  by  tiie  vendors.  It 
Dot  however  exemted ;  the  reason  for  which  dia  not  however  appear.  Interest 
been  paid  on  the  purchase-money  down  to  1835,  at  the  rate  of  4  per  cent 
The  purchasers  died,  and  the  matter  being  mooted  in  consequence  of  the  dis- 
itiiiiiaDce  to  pay  interest,  the  abstract  was,  in  1836,  found,  when  it  appeared  tfaaty 
sdeed  of  1758  under  whioh  the  vendors  claimed,  the  tithes  of  St.  Cross  farm  were 
«pt«d  out  of  the  grant  to  them  of  the  rectorial  tithes  of  the  pariah  of  Gari8-^233]- 
■ce.  The  Defeimants  thweupon  contended  that,  as  the  vendors  had  no  tiUe  to 
I'tithfls  oi  St.  Cross  hsm,  tney  had  none  to  the  allotment  made  in  respeot  of 
kfum 

In  1838  this  bill  was  filed  for  a  specifio  performaooe,  and  for  a  declaration  that  the 
ohaaers  had  accepted  tile  titi& 

The  Defendants  said,  that  the  farm  cmisisted  of  North  St.  Cktm  and  South  St. 

that  tiie  former  was  tithe  free,  and  that  the  tithe  of  the  latter  had  been 
rittsed  by  the  Kirkpatrioks  in  1810.  That  no  tithes  were  therefore  payable  in 
set  of  the  allotment,  though  the  parties  had  acted  under  the  erroneous  supposition 
he  cmtrary.    They  insisted  that  there  had  been  no  oontraot  in  writing  signed  by 

rhasers,  and  claimed  the  benefit  of  the  Statute  of  Frauds. 
Pembeiton  and  Mr.  Prior,  for  the  Plaintiffs.  The  Plaintiffs  are  at  once 
Ikd  to  a  decree  for  payment  of  the  purchase-money,  without  any  reference  as  to 
4iUe.  The  Defendants  have  accepted  the  title ;  and  there  has  been  such  a  course 
Kmdact  on  their  part,  as  to  disentitle  them  to  any  further  investigation  of  it. 
fwood  v.  Grem  (16  Yes.  594),  Margrovime  of  Anapadi  v.  Noel  (1  Bdad.  310),  Hoffdom 
"  (1  Beavan,  337),  HaU  v.  Lamr  (3  Y.  &  Co^  191). 

the  Statute  of  Frauds,  there  has  been  a  sufficient  aoquiesoence  and  part . 
to  ti^e  tiie  case  out  of  that  statute.   There  has  bemi  a-  possessitm  and 
int  of  the  tithes  since  1812,  a  payment  of  interest  on  the  purchase-money,  an 
of  the  title  [234]  and  a  settlement  of  the  conveyance.    It  is  now  too  late  to 
that  there  is  no  contract  in  writing, 
does  not  appear  that  the  allotment  was  made  in  respect  of  the  farm,  or  whether 
made  for  lands  alone  in  the  parish  of  Garisbrooke,  and  the  defence  is  not 
ly  raised  by  the  answer.    They  also  cited  The  Biehap  of  CarUele  v.  BUun  (1  Y. 
123). 

Boteler,  Mr.  George  Turner,  and  Mr.  Piggott,  for  the  Defendants.  The 
,  even  if  valid,  was  entered  into  under  a  mistake,  and  on  the  supposition  that 
Tsodor^  and  not  the  purchasers,  were  entitled  to  the  tithes.   The  Court  would 
e  in  such  a  case,  even  after  payment  of  the  purchase-money.   Bingham  v. 
(1  Yea.  sen.  126). 

e  Plaintiffii  have  do  titie,  it  would  be  a  strong  measure  of  equity  to 
.  1  a  purchaser  to  pay  his  purchase-money  without  receiving  the  property 
letain.   This  Court  would  not  force  a  bad  title  on  a  purchaser,    ^orrm  v. 
(Younge,  1). 
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It  is  plain  that  the  vendors  have  no  title.  The  tithes  of  the  aUotouDt  fadou  to 
t&e  party  entitled  to  the  property  in  respect  of  which  the  aUotment  is  nude,  SUM  t. 
Jramu  (5  R  &  AM.  22).  It  appears  from  the  deed  of  1768,  which  is  the  root  of  lb 
PlaintiffB'  title,  that  the  tithes  of  the  St.  Ctosb  farm  did  not  pam  to  them;  and  it 
appears  f utiher,  that^  so  far  as  titiies  were  payable,  they  were  purchased  in  1810  If 
the  Kii^patrioke. 

There  is  no  sufficient  signed  contract,  nor  has  there  been  an  aoqaisBeene^  di 
delay  in  completing  has  most  [2S6]  probaUy  arisen  from  this  very  objeetioiL  Thai 
has  been  no  possession  taken  ;  for  tithes  were  never  payable  in  respeet  of  the  lOifr 
ment,  and  therefore  cannot  be  said  to  have  been  retained. 

Mr.  Hale,  in  the  same  ioterest 

Mr.  Pemberton,  in  reply. 

Nov.  19.  T^  Mastkr  of  ths  Rolls  [Lord  Langdale}.  I  confess,  I  feel  raj 
considerable  difficulty  as  to  part  of  tiiis  very  singular  case,  considering  the  fftt 
leng^  of  time  which  has  elapsed  since  the  eontract  was  entered  inta 

The  Plaintiffs  are  asking  for  a  conveyance,  in  pursuance  of  a  contract  entered  iDd 
in  the  year  1612.  The  Defendants  have  set  up  several  defences,  which,  npoo  Ih 
best  consideration  I  can  give  them,  and  having  regard  to  the  great  leo^  of  tni 
which  has  elapsed,  and  to  die  acquiesoence  of  uie  forty  in  ^e  terms  ol  the  eooM* 
during  the  whole  of  that  tame,  I  think  cannot  be  sustained.  It  appeare  to  me,  tM 
there  is  sufficient  proof  of  the  contract  being  entered  into  in  this  case  by  Jos^  m 
behalf  of  Joseph  and  James.  It  is  sufficientfy  proved,  as  it  appears  to  me,  thst  bo4 
parties  intended  to  complete  this  contract  in  the  year  1816 ;  and  that^  at  that  lia% 
both  parties  had  approved  of  the  title,  and  had  acquiesced  in  it  in  a  most  eita» 
ordinary  and  emphatic  manner,  there  being  on  the  one  side  a  payment  ctf  the  intsnil 
of  the  purchase-money,  avowedly  as  such,  and  on  the  other  side,  the  erastaot  aeeql 
ance  of  the  interest,  as  the  interest  of  the  purchase-money. 

£286]  Now  without  meaning  to  say  that  the  single  circumstances  here  set  brf 
wotud,  in  themselves  and  without  the  lapse  of  time,  be  held  to  be  an  aoqnieieeneeil 
and  confirmation  of  the  oontiaot,  and  a  sufficient  proof  ol  the  of  a  nN 

contract,  yet^  having  regard  to  the  lengdi  of  time,  I  must  say,  tfaat^  in  my  opisio^ 
they  must  be  so  faeuL  This  does  not  get  over  the  difficulty  I  feel  in  the  jmNi 
case ;  for  if  the  parties  delay  asking  for  the  specific  performance  of  a  contxad^  andfv 
a  conveyance  of  the  legal  estate,  as  they  might  do,  and  in  the  interval  before  tbi 
contract  is  completed,  and  while  the  purchase-money  is  in  the  hands  of  one  pirtf, 
and  the  legal  estate  in  the  other,  it  should  turn  out,  that  that  title  which  had  baei 
supposed  to  be  good,  was  really  a  bad  title,  I  am  not  prepared  to  say,  that  this  Coart» 
knowing  the  title  to  be  bad,  would  order  the  party  to  accept  it,  and  pay  tJie  poicfas^ 
money  lor  it.  That  is  what  is  alleged  at  the  Bar  to  be  the  case  in  the  praeet 
instance,  though  it  is  by  no  means  stated  on  the  pleadings  in  a  way  that  aah  • 
defence,  in  my  opinion,  ought  to  have  been  stated. 

Having  read  these  answer^  I  find  nowhere  an  intimation  of  a  mistake,  enot  ii 
the  answer  of  James  Kirkpatriok ;  there  is  diere  an  intimadon  of  a  mistake  imk 
both  parties  were  under,  that,  al^ou^  St.  Onea  farm  might  be  free  from  die  pq^ 
ment  ai  tidies,  and  although  a  portion  of  the  tithes  of  St,  Cross  ^rm  might  bift 
been  purchased  by  the  Defendants,  yet  nevertheless,  it  was  believed  that  the  inqn- 
priator  or  the  person  entitled  to  the  tithes  of  the  forest  would  be  entided  to  tk 
tidies  of  the  allotment  Thi^  it  is  suj^;ested,  was  the  mistake  on  which  botfc  pntiN 
at  the  time  proceeded. 

On  that  point,  it  seems  to  be  now  stated,  that  a  conveyance  of  the  tithes  d  tki 
farm  of  South  St.  Cross  had,  [237]  in  the  year  1810,  been  made  to  the  Eirkpatneka 
It  is  alleged  that  the  North  St  Crow  farm  was  free.  That  had  nothing  wh«tenr» 
do  with  any  allotment ;  but  the  contract  is  for  the  sale  of  die  tithes  we  allotmeal: 
both  parties,  as  it  is  said,  then  thinking,  that  the  dthes  of  the  allotment  remainal  ii 
the  Blachford's,  although  the  tithes  of  St  Cross  faim  or  part  of  St  Onoss  &rm  mi^ 
belong  to  somebody  else. 

It  is  said  that  the  case  of  SteeU  v.  Manuu  (6  Bam.  &  Aid.  22)  was  deeided  aft* 
the  date  (rf  the  contract  ^nd  after  the  negotiation  between  these  partus,  and  drt 
there  was  some  new  law  propounded.   I  do  not  think  it  was.   It  was  dear  kv  that 
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the  titiiee  of  an  aUotmenfe  follow  the  &te  of  the  tithea  of  the  land  in  respect  of  which 
die  aUotniMit  is  nude,  unless  there  be  some  special  cinnimstanoes. 

Th&o  it  is  said  there  are  some  special  circnmsCances  here.  The  right  of  the 
Kachiwds  to  the  tidies  and  the  right  of  eommcm  of  the  persons  who  were  entiUed  to 
tibe  old  tenement  named  Oarisbrooke,  extended  ovw  diree  different  parishes,  and 
Dertun  extnipparochial  places.  It  might  therefore  hare  happened,  that  the  allotment 
was  not  made  in  the  pariah  of  Carisbrooke,  where  the  old  tenement  was,  but  might 
hare  been  made  in  other  parishes,  or  in  the  extrarparochial  place.  It  is  stated,  however, 
m  answer,  that  it  appears  the  allotment  was  made  in  the  parish  of  Carisbrooke.  I 
must,  however,  say  it  appears  to  me,  that  if  the  party  intended  to  rely  on  these 
orcamstances,  they  oueht  to  have  been  brought  forward  in  a  manner  more  distinctly 
than  has  been  done.  Iwill  not  presume  to  say  what  was  the  real  state  of  this  title, 
bat  this  I  think  I  must  state,  thi^  [238]  if  it  did  appear  to  the  Court  that  there  the 
vendor  had  no  title  at  the  time  this  contract  was  entered  into,  and  the  matter  being 
left  by  the  acquiescence  of  both  parties,  as  it  certainly  must  have  been,  in  the  same 
the  money  being  in  the  hands  oi  the  purchasers,  and  the  legel  estate,  such  as  it 
iras,  in  the  bands  of  uie  sellers,  this  Ccnirt  woald  not,  knowing  there  was  a  bad  title, 
Dvder  a  oonvevanoe  to  be  made  and  accepted. 

I  think  the  best  course  I  can  pursue  upon  it  is  this :  take  it  for  granted  at 
ttis  moment,  that  the  Flaintiflfa  suppose  they  can  make  out  that  in  the  year 
1819  a  ^ood  title  could  have  been  luaile.  If  a  good  title  could  have  been  made 
It  that  time,  then  I  think  all  the  reat  is  proved  here,  and  that  there  ou|;ht  to  be  a 
payment  of  money  and  conveyance ;  but  if  it  should  turn  out  that  in  the  year 
1819  a  good  title  could  not  have  been  made,  I  do  not  know  what  would  be  the 
iffeot  of  the  length  of  time  that  haa  since  elapsed.  Whether  a  good  title  could 
have  been  made  at  t^e  time  when  that  abstract  was  examined  by  these  parties,  is 
Ae  question.  I  think  there  ought  to  be  a  reference  to  ascertain  whether  a  good 
iMe  could  be  made  in  1819,  if  the  Plaiotiffs  desire  or  are  willing  to  take  it,  rather 
but  have  the  bill  dismissed.  If  the  bill  is  to  be  dismissed,  it  ought  to  be  dismissed 
vithout  costs. 

Declare  that  there  was  a  binding  contract,  which  ought  to  be  performed,  if  a  good 
title  eoald  have  been  made  on  the  18th  of  June  1819,  and  refer  it  to  the  Master  to 
Mootain  that  fact 


[239]   Matthkw  v.  Brisk.   March  11,  1843. 

[S.  C.  12  L.  J.  Ch.  263.    Affirmed  on  appeal,  15  L.  J.  Ch.  39 ;  10  Jur.  106.] 

Where  a  trustee  has  trust  money  in  his  hands  which  he  is  authorised  to  lay  out  in  the 
pubHe  funds  or  on  real  security,  he  is  justified,  pending  the  necessary  delay  in 
ennpleting  a  contemplated  mort^ige  security,  in  investing  the  money  in  Exchequer 
bOls. 

Aterustee  properly  invested  trust-money  in  Exchequer  bills,  but  he  left  them  undis- 
tangaisbed  in  the  hands  of  a  broker ;  upon  a  misapplication  of  them  by  the  broker : 
field,  that  the  trustee  was  personally  liable. 

A  trustee  was  empowered  to  invest  in  the  public  funds  or  on  real  security.  He  had 
in  his  hands  a  sum,  which,  in  the  interval  between  receiving  and  investing  in  a 
contemplated  real  security,  he  invested  in  Exchequer  bills,  which  he  left  m  the 
hands  of  a  broker,  who  misapplied  them.  Held,  that  the  trustee  was  liable  for  the 
value  of  the  Exchequer  bills  at  the  time  of  the  loss,  and  not  for  the  stock  which  the 
mone^  would  have  purchased. 

The  Defendant  foise  was  the  sole  executor  and  teustee  under  the  will  of  the 
feeitator,  who  died  in  1834.  The  Defendant,  in  1839,  realised  part  of  the  estete  of  the 
tntatw,  which  he  deposited  with  a  banker.  The  Defendant,  who  by  the  will  was 
tmpowered  to  invest  this  sum  in  Parliamentary  atock  or  public  funds  of  Great  Britain, 
«r  on  real  securities  in  England,  had,  previous  to  receiving  the  money,  entered  into 
anuigementa  for  lending  a  p(»t3on  of  it  on  a  mortgage  security.   In  order  to  make 
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the  money  profitable  in  the  meantime,  he  directed  the  investment  trf  15600  in 
Exchequer  bills.  This  investment  was  accordingly  made  on  the  4th  of  Htieh  IBM, 
by  Messrs,  Wakefield,  who  were  brokers,  but  acted  in  some  respects  as  hankers,  ud 
had  to  some  extent  eDjoyed  the  oonfidence  of  the  testator  in  his  lifetime  Tk 
Exchequer  bills  were  left,  undistiDgaisM  from  others,  in  Uie  hands  ot  Uean 
Wakefield. 

Various  deUys  ooourred  in  tiie  perfeotiDg  the  mortMge,  and  before  it  was  eQ» 
pleted,  and  in  April  1841,  Messrs.  Wak^eld  beoame  buikrupte,  when  it  wu 
covered  that  they  had  sold  £4000,  part  of  the  Ezshequer  bills,  and  had  allied  tb 

produce  to  their  own  use. 

This  bill  was  filed  by  the  children  of  the  testator,  to  make  Mr.  Brise,  the  exeoiv 
and  trustee,  responsible  [240]  for  the  loss  wbic^  had  occurred  by  the  faihnsiit 
misconduct  of  Messrs.  Wakefield. 

The  cause  came  on  upon  bill  and  answer. 

Mr.  Pemberton,  Mr.  Or.  Turner,  and  Mr.  Ghandless,  for  the  PlaintiffiB.  Ik 

?[uestion  is  this : — Was  the  Defendant  justified  in  keeping  a  large  portaon  of  the  M 
ands  invested  in  Exchequer  bills  for  a  period  of  twelve  months,  in  the  expectstios  4 
completing  a  mor^;age  secority  1  The  will  audiorised  him  to  invest  in  Pariiameatiif 
stocks  or  public  fands,  or  on  real  seeurities  in  his  name;  but  tke  Daf utdant liad m 
authority  to  invest  in  Exchequer  bills.  He  made  no  investment  aathoriaed  by  Ai 
power,  and,  therefore,  he  is  liable  to  refdaee  the  stoek  whioh  mi^t  have  bM 
purchased  with  the  money. 

Again,  supposing  him  justified  in  investing  the  money  for  a  temporary  parpoM  ii 
Exchequer  buls,  still  fae  acted  without  due  care  in  allowing  them  to  remain  in  tb 
custody  and  power  of  another  person ;  and  without  taking  care  to  have  then  dis- 
tinguished from  other  Exchequer  bills  in  the  possession  of  the  brokers.  In  CIw$i  r. 
Sond  (3  Mylne  &  Cr.  496),  Lord  Cottenham  says—"  It  will  be  found  to  be  the  raA 
of  all  the  best  authorities  upon  the  subject,  tliat^  although  a  personal  cep-eseotstiT^ 
acting  strictly  within  the  line  of  his  duty,  and  exereising  reasonable  oare  and  dilignOb 
will  not  be  responsible  for  the  failure  or  depreciation  of  the  fund  in  which  any  psil 
of  the  estate  may  be  inveeted,  or  for  the  insolvenity  or  misconduct  of  any  perstm  wko 
may  have  possessed  it,  yet,  if  that  line  of  duty  be  not  strictly  j^ursoed,  and  any  put 
of  the  property  be  invested  by  such  personal  re-[2<U.1-presentatire  in  funds  or  Uftt 
securities  not  aathorised,  or  be  put  within  the  control  of  persons  who  ought  not  to  b» 
intrusted  with  it,  and  a  loss  be  thereby  eventually  sustained,  such  personal  repn- 
sentative  will  be  liable  to  make  it  good,  however  unexpected  the  result,  hoireTgr 
little  likely  to  arise  from  the  course  adopted,  and  however  free  such  conduct  mrf 
have  been  from  any  improper  motive."  And,  after  referring  to  the  cases  of  unaatto- 
rised  securities,  his  Lordship  adds  (page  497),  *'  So  when  the  loss  arises  from  tht 
dishonesty  or  failure  of  an^  one  to  whom  the  possession  of  part  of  the  estate  has  beta 
entrusted.  Necessity,  which  includes  the  r^;ular  ooune  of  business  in  admiDsrteriag 
the  property,  will,  in  equity,  exonerate  the  personal  representative.  Bat  if,  witho* 
such  necessity,  he  be  instrumental  in  giving  to  the  person  foiling,  poesesaicm  d  tsf 
part  of  the  property,  he  will'  be  liable,  although  the  person  possessing  it  he  s  es- 
ezecutor  €fr  coadministrator;  Longford  v.  QoKoyne  (11  Ves.  333),  Im  ^vqbrwkf. 
Lord  Hinchinhrook  (11  Ves.  252,  and  16  Yes.  477),  Underwood  v.  ^^eiwiu  (I  Mer.  71t).' 

The  Defendant  is,  therefore,  liable  to  replace  the  stock  which  would  faave  bMB 
purchased  with  the  pioney  lost  by  the  foilore  of  the  brokers.  They  also  dted  Hmka$ 
V.  Kirkland  (3  Sim.  265). 

Mr.  Kindersley  and  Mr.  Phillips,  for  the  Defendant.  The  Defendant  had  tks 
power  of  investing  in  real  securities ;  some  delay  must  necessarily  occur  in  compkteig 
a  mortgage  transaction ;  and  the  question  is,  what  was  to  be  done  with  the  tatrntf 
intended  to  be  invested  in  the  interval  1  Was  it  to  lie  idle  at  the  bankei'sl 
Would  it  have  been  prudent  to  have  invested  it  in  the  funds,  incurring  the  doaUi 
expense  of  inveeting  and  selling  out,  and  running  the  risk  of  a  fall  in  the  prioe  d 
stwks,  or  was  it  not  more  proper  and  {Hrudent  to  invest  tiie  amount  in  the  Im* 
fluctuating  of  Government  securities  1 

If  the  money  had  been  left  in  the  lumds  of  the  bankras,  the  Defendants  wodd 
have  incurred  no  liability.   Is  the  case  to  be  dealt  with  differently,  beeanss  ths 
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DrieDdut  iDTested  the  money  in  a  better,  viz.,  a  Government  security  1  The  Defen- 
dant would  have  been  juetified  in  paying  the  money  into  the  banken  generally  and 
unmarked,  why  he  ii  not  eqoally  justifiM  in  placing  in  the  same  way,  uie  Ennequer 
baUs  in  the  poa»oagion  of  a  banker  or  broker  both  for  safe  custody,  and  to  receive  the 
interest  and  exchange  the  Inlls  when  paid  off. 

In  all  cases  of  this  desoription  tne  question  is,  whether  the  trustee  has  used  the 
mdioary  degree  of  caution  and  prudence  which  he  would  exercise  in  his  own  case,  and 
in  respect  to  his  own  property.  In  Ex  parte  Bdehier  (Ambler,  218),  Lord  Hardwicke 
■ays,  "  where  trustees  act  by  other  hands,  either  from  necessity,  or  conformable  to 
the  common  usage  of  mankind,  they  are  not  answerable  for  losses.  There  are  two 
■arts  of  necessities ;  first,  legal  necessity;  second,  moral- necessity.  As  to  the  first: 
a  distinction  prevail^  Sm.  \  second,  moral  necessity,  from  the  usage  of  mankind,  if  a 
trustee  acts  as  prudently  for  the  trust  as  for  himself,  and  according  to  the  usage  of 
bosineae.  If  a  trustee  appoints  rents  to  be  paid  to  a  banker  at  that  time  in  ciidit, 
and  the  banker  afterwanis  breaks,  the  trustee  is  not  answevable." 

^43]  So  in  Bacon  v.  Baem  (5  Ves.  331),  where  one  executor  remitted  to  another 
a  nun  of  money  for  payment  of  the  testator's  debts  which  he  misapplied,  Lord  Lough- 
bwough  thought  the  former  not  liable;  he  said  (page  334),  "It  the  businesa  was 
transacted  in  the  ordinary  manner,  unless  there  was  some  circumstance  to  awaken 
nspicion,  surely  the  allowance  is  fair." 

If  the  Defendant  is  liable,  he  is  answerable  only  for  the  money,  and  not  for  the 
■tock.  There  was  no  selling  out  of  stock,  and  no  breach  of  trust  committed  by  the 
purchase  of  the  Exchequer  bills.  The  default,  if  any,  must  be  taken  as  at  the  last 
proper  investment,  when  the  trust  property  consisted  of  money. 

The  Master  of  the  Kolls  [Lord  liangdale],  without  hearing  a  reply  said : — ■ 
Cases  of  this  kind  are  certainly  very  painfiU.  In  this  particular  case,  the  Defendant 
aeted  throughout,  with  an  anxiety  to  do  that  which  was  best  for  his  ce«fuu  que  tnat. 

It  has  not  been  attempted  to  throw  the  slightest  imputation  upon  him ;  and, 
however  unf<»tunate  Uie  isaae  of  tiiis  matter  may  be,  he  has  the  consolation  that  he 
goes  oat  of  Court  with  his  character  perfect,  and  nis  h(mour  nnimpeached. 

The  Defendant  was  the  trustee  for  the  Plaintiffs.  A  sum  of  money  to  the  amount 
of  £6000  came  into  his  hands,  a  portion  of  which  he  thoughtit  would  be  most  beneficial 
to  the  family  to  lay  out  on  mortgage  security.  This  was  entirely  within  his  power. 
The  mortgage  security  could  not  of  course  be  perfected  without  some  delay,  for  it 
was  obviously  necessary,  in  a  prudent  and  proper  management  of  the  business,  that 
some  things  (^44]  should  be  done  before  it  coi^d  be  safely  completed.  Pending  the 
interval,  the  Defendant  laid  out  a  considerable  portion  of  the  money  in  the  purchase 
of  Exchequer  bills.  This  investment  was  of  such  a  nature  that  it  might  be  converted 
into  money  at  any  time,  and  during  the  time  which  must  necessarily  elapse,  that  is, 
from  UiA  period  when  the  money  was  lying  dead  in  the  hands  of  the  bankers,  down  to 
the  time  when  it  would  become  fruitful  upon  the  mortgage,  it  would  by  these  means 
Bake  aome  interest  for  the  benefit  of  the  fojnily. 

I  am  of  opioion,  under  these  circumstances,  that  the  Defendant  was  very  well 
iostified  in  laying  out  the  money  in  Exchequer  bills  during  that  interval.  He, 
ncwever,  unfortunately  left  them  entirely  under  the  control  of  other  parties,  and 
intrusted  to  them  the  possession.  Instead  of  securing  them  in  the  ordinary  mode,  he 
permitted  them  to  remain  undistinguished  in  the  hands  of  brokers,  who,  in  some 
reepecte,  acted  as  bankers,  who  held  them  and  had  the  absolute  power  of  disposing  of 
them ;  was  it  right  or  was  it  to  be  justified,  that  a  trustee  should  leave  such  seounties 
as  Exchequer  buls  in  the  hands  of  a  banker  or  broker,  who  acquires  the  power  of 
diqioeing  of  them  as  he  may  think  fit?  Was  it  not  transferring  to  those  persons  that 
trust  and  confidence  for  which  be  was  answerable  1  It  is  said,  that  this  was  just  the 
lame  thing,  as  if  the  Defendant  had  left  a  balance  in  the  handa  of  the  bankers.  It 
ii  to  he  observed,  however,  that  he  did  not  do  so,  and  I  don't  Uiink  that  it  is  neces- 
sary on  this  occasion  to  consider  how  long  a  truatee  may  keep  money  which  he  ia 
derirous  to  employ  for  a  particular  purpose  in  the  bands  of  a  banker.  When  the 
Defendant  had  purchased  Exchequer  bills,  he  might  have  kept  them  perfectly  safe, 
ttther  in  his  own  huids,  or  he  might  even  have  kept  them  in  the  hands  of  those 
persons,  distinguishing  them,  however,  ^M0]  from  the  other  property  they  had ;  and 
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thou^  thev  would  still  be  liable  to  loose  by  fnixl  <x  embeBslement,  stQl  fchof  vooU 
have  Mto  tne  from  tiiat  speeiee  of  muapplioatioii  whiek  was  leMnted  to  upon  the 
present  occasion. 

It  8e«ns  to  me  to  be  a  case  of  very  great  hardship ;  and  it  is  impossible  to  fed 
any  thing  but  ren*et  at  the  loss  which  falls  opon  tAde  gentleman ;  but  it  woold  bet 
greater  reeret  ifthe  loss  were  to  fall  upon  tuose  depending  upon  his  vigila&ee  tod 
cue  for  tiieir  protection.  The  Defendant  has  made  himself  liaUe,  Deeaue  k 
omitted  to  take  due  and  proper  precaution  for  the  protection  of  fond.  HtTiv 
omitted  to  take  it,  and  having  transferred  the  oonfidence  which  was  vested  in  hisMi 
to  other  persona  of  his  own  appointment,  for  whose  conduct,  it  appears  to  me,  )u  ii 
pereonally  answerable,  I  think  I  am  bound  to  decree  in  favour  of  the  Flaintiii  ■ 
this  case ;  and  this  gentleman  must  make  good  the  money,  and  must  also  psj  iW 
costs  of  this  suit. 

The  Defendant  was  charged  with  the  value  at  ^e  bankruptcy  of  the  £40H 
Exchequer  bills,  with  interest  thereon  at  4  par  cant. 

[246]   Sandon  v.  Hoofeb.   Manh  H,  16,  1843. 

[S.  C.  12  L.  J.  Ch.  309;  Affirmed  on  appeal,  U  L.  J.  Gh.  120.  See  Tiplm  Gtm 
CoUkry  Comvmy  v.  Tipton,  Moai  CtAUeiy  Cm^y,  1877,  7  Ch.  D.  194.  Commsntri 
on,  Shepard  v.  JmeSy  1882,  21  Ch.  D.  469.  Applied,  BrigU  v.  CompieU;  1885^  St 
L.  J.  Ch.  1079.    C£.  Hemdmon.  v.  Astwood  [1894],  A.  C.  150.] 

A  mortgagee  in  possession,  held  liable  for  a  damage  occasioned  by  his  pulling  don 
two  cottages  on  the  property. 

A  mortgagee  in  possession  will  be  allowed  for  repairs  neoessary  for  the  support  trf  di 
propOTty,  and  for  doing  that  which  is  essential  for  the  protection  of  the  title  <A  tki 
morteu^.  If  he  has  got  the  consent  of  the  mortga^r  or  has  given  him  notioo  ■ 
which  he  acquiesces,  he  may  be  allowed  for  money  laid  out  in  increasing  tiie  nbi 
of  the  property,  but  he  is  not  justified  in  increasing  the  value  nl  Uie  estste  bf 
improvements  so  as  to  oripi)le  the  mortgagor's  power  of  reAim^on. 

Mortgagee  in  possession,  luaiming  upon  a  bill  for  redemption,  to  be  allowed  for 
substantial  repairs  and  lasting  improvement,  but  adduoing  no  proof  of  any 
ezpenditore,  held  not  Mititled  to  any  enquiry  on  the  subject. 

This  was  a  suit  for  redemption. 

In  1830  the  Plaintiff  mortgaged  some  property  to  the  Defendant,  a  solidtiai^ 
for  £300 ;  and,  in  1836,  he  executed  to  him  a  further  charge,  fora  sum  of  £140,  pal 
of  which  consisted  of  a  bill  of  costs  due  from  the  Plaintiff  to  tiie  Defendant,  ■ 
other  part  of  arrears  of  interest  and  money  paid. 

Default  having  been  made  in  payment  of  interest  on  the  mortgage,  the  Ddendss^ 
in  1838,  by  an  action  of  ejectment^  recovered  possession  of  the  mortgaged  prupei^. 

After  the  Defendant  had  taken  possession,  he  pulled  down  two  ootti^s  m 
{Hremises  and  made  some  alterations. 

By  his  answer,  the  Defendant  stated  that  he  had  lud  out  X300  in  snbstaatiil 
repairs  and  lasting  improvements ;  but  of  this  no  evidence  was  given. 

Mr.  Chandless,  for  the  Plaintiff,  contended,  first,  that  there  ought  to  bea  tszstMt 
of  so  much  of  the  Defendant's  demand  as  consisted  of  professional  costs,  If^n^  ^ 
Denhom  (2  Y.  &  Col  (Exch.)  117);  secondly,  that  the  mortgagee  was  liable  [917] 
the  damage  done  by  pulling  down  the  cottages,  Wragg  v.  Demam. ;  and,  thinlly,  tist 
the  Defendant  ought  to  pa^  the  costs  of  the  suit,  it  having  been  occasioned  by  In 
improper  conduct  in  refusing^to  render  aocounte.  DeUUm  v.  Gale  (7  Yea.  58^ 
Taylor  v.  Baker  (Darnell,  n),Sarvey  v.  TMwU  (1  Jac.  &  W.  197);  and  see  mbmJ. 
Clver  (4  Beavan,  214). 

Mr.  Kindersley  and  Mr.  Stevens,  for  tiie  Defendant,  did  not  oippoae  the  t*'*^ 
but  contended  Imat  the  Defendant  was  entid«)  to  an  inquiry  as  to  the  snbsttDW 
repairs  and  lasting  improvements,  and  to  be  allowed  the  «noant;  and  that  tk 
Defendant  was  entitled  to  the  ooats  of  suit,  and  of  tiie  ejeotinent. 
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Mr.  Chaadiesa,  in  reply.  There  w  no  proof  of  any  substantial  repairs  or  lasting' 
improvements ;  the  Defendant,  therefore,  is  not  entitled  to  any  inquiry. 

The  Majstkr  of  the  Bolus  [£i<Hd  Langdide].  It  is  objected  on  behalf  of  the 
Plaintiff,  and  properly  objected,  that  so  far  as  the  sum  of  XI 40  consists  of  the  bill  of 
coetB,  which  is  payable  to  the  Defendant,  it  ought  only  to  stand  as  a  security  for  so 
mach  as  will  be  properly  due  upon  taxation.  That  is  not  disputed  by  the  Defendant ; 
it  has  been  very  properly  conceded  to  the  Plaintiff,  that  he  is  entitled  to  have  that 
rareBtigated. 

In  the  year  1838  the  Defendant  obtained  posseamon  by  an  action  of  ejedanent^ 
and  after  ne  came  into  poaeeasion,  he  pulled  down  two  ox  the  cottages  which  were 
upoQ  the  premises,  and  be  says,  in  his  answer,  that  he  laid  oat  a  conaideTable  aom  of 
money,  to  the  amount  of  [21^  about  £300,  for  repairs  and  substantial  im]>rorements, 
which  he  alleges  were  done  with  the  privity  and  Knowledge  of  the  Plaintiff.  First, 
with  respect  to  the  dilapidations,  they  are  proved ;  and  there  is  not  an  attempt  made 
in  evidence  for  the  purpose  of  shewing  that  it  was  proper.  I  am  therefore  of  opinion, 
tiiat  the  Plaintiff  is  entitled  to  an  account  of  any  loss  occasioned  by  pulling  down 
those  houses. 

Hie  next  question  is,  whether  the  Plaintiff  is  entitled  to  anything  for  the 
imiHY>veinent8  which  he  alleges  to  have  been  made.  With  respect  to  what  a 
Bor^affee  in  possMsion  may  do  wil^  the  mortaaged  property,  aereral  oases  hare 
eeeerrra  at  different  times,  shewing  what  he  oii^l^  audto  some  eonsideFable  extent, 
what  he  ought  not  to  do.  Such  repairs  as  are  neoeaaary  ior  the  support  of  the 
property  he  will  be  allowed  for.  He  will  not  only  be  allowed  for  repairs,  but  he  will 
M  also  allowed  for  doing  that  which  is  essential  for  the  protection  of  the  title  of  the 
Bortga^r.  Further,  if  he  has  got  the  consent  of  the  mortgagor,  or  has  given  him 
Botice,  in  which  he  acqmesoes,  then  he  may  be  allowed  for  sums  of  money  which  are 
kid  out  in  increasing  the  value  of  the  property ;  but  he  has  no  right  to  lay  out 
mooey  in  what  he  calls  increasing  the  value  of  the  property,  which  may  be  done  in 
snch  a  way  as  to  make  it  utterly  impossible  for  the  mortgagor,  with  his  means  ever 
to  redeem  j  this  is  what  has  been  termed,  improving  a  mort^aeor  out  of  hie  estate — 
lU  expreaeion  which  has  been  used  both  in  wis  argument,  and  on  former  oceasions. 
The  mortgagee  has  not  a  right  to  make  it  more  expensive  for  the  mortgagor  to 
ndeem  than  may  be  required  for  the  ^purpose  of  keepidg  the  property  in  a  proper 
tete  of  repair,  and  for  protecting  the  title  to  the  property. 

[249]  Now,  in  this  case,  it  Has  also  to  be  eonsiaered,  whether  it  is  a  matter  of 
course  to  direct  an  inquiry  whether  any  money  has  been  laid  out  in  lasting  improre- 
msDts.  Many  such  inquiries  have  been  directed  where  the  fact  of  any  money  having 
been  laid  out  has  been  proved  and  brought  to  the  attention  of  the  Court.  I  quite 
agree  with  the  argument  that  has  been  used  on  this  occasion,  that  it  was  not 
necessary  for  the  Defendant  to  prove  the  items  of  sums  of  money  laid  out  in  the 
permanent  improvements  alleged  to  have  been  made ;  but,  in  this  case,  there  is,  as  to 
tfai^  a  total  absence  of  all  evidence  whatever.  There  is  evidence,  on  the  part  of  the 
Plaintiff,  to  shew  that  what  was  done  deteriorated  the  property,  and  there  is  not  one 
vwd  in  evidence,  on  the  part  of  the  Defendant,  in  support  of  his  allegation,  that  he 
has  laid  oat  any  money  for  lasting  improvements,  or  that  anything  be  did  was  done 
with  the  privity,  consent,  or  knowledge  a$  the  Plaintiff.  In  me  absence  of  all  proof, 
it  is  not  at  a31  within  my  authority  to  direct  an  inquiry  to  enaUe  him  to  supply  that 
in  the  Master's  office,  which  he  has  already  had  an  opportunity  of  doing.  (See 
Mttrten  v.  WUekelo,  Cr.  &  Ph.  257.^  He  may  have  done  something  towuxls  ^e 
n&{Ht>Tement  of  the  estate ;  and  if  he  had  entered  into  any  general  proof  without 
going  into  the  items,  it  is  veiy  iffobable  that  the  proof  might  have  been  eucfa  as 
would  have  induced  the  Court  to  direct  an  inquiry  upon  the  anbjeot ;  but  there  is  no 
soch  proof  brought  forward. 

Another  point  has  been  raised  in  this  case  as  to  the  refusal  of  the  Defendant  to 
account.  To  excuse  his  refusal,  the  Defenduit  allies  that  he  was  under  a  mistake 
as  to  the  party  on  whose  behalf  the  application  was  made ;  but  I  think  the  oireum- 
atancee  sufficiently  shew  there  was  no  mistake. 

[260]  Under  these  ciroumstanoea  I  afaall  direct  no  inquiry  as  to  lasting  improve- 
Bsnts :  I  think  the  Plaintiff  ia  entitled  to  an  inquiry,  as  to  the  loss  sustained  in 
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ooDsequenoe  of  pulling  down  the  oofetagM:  he  is  entitled  toe  teiatkm  of  fteUUd 
ooets,  which  formed  put  of  the  etKuidwatkm  for  Uie  further  diaige ;  and,  couHkr 
ing  the  course  the  I)ef«idant  has  talran,  I  think  he  is  liaUe  to  pay  some  of  the  eoiU 

of  this  suit  I  cannot,  however,  take  it  for  cranted,  that  this  suit  would  not.hm 
occurred  if  the  estate  had  not  been  dealt  with  as  it  appears  to  have  been ;  I  eamut 
therefore  say,  that  the  Plaintiff  is  to  be  excused  from  the  whole  costs  of  the  suit  17 
to  the  hearing.  I  think  the  Plaintiff  must  pay  the  costs,  except  those  whidi  reltteto 
the  claim  for  lasting  improvements — those  relating  to  the  Plaintiff's  claim  for  o(» 
poDsation  for  the  dilapidatioas,  and  those  which  have  arisen  from  the  evidence,  wkkk 
the  Plaintiff  has  been  obliged  to  enter  into  for  the  purpose  of  shewinethe  refont  to 
account.  There  must  be  an  inquiry  taken  of  what  is  due  to  the  l)dendsot  fat 
principal  and  interest,  and  for  the  costs  payable  by  the  Plaintiff. 

Mr.  Kindersley  asked  for  the  costs  of  the  action  of  ejectment. 

Thr  Mastbb  or  the  Rolls.  The  Plaintiff  is  entitled  to  those  oosts:  tbatki 
often  been  decided. 


[251]    Ward  v.  Ward.   March  16,  1843. 

The  name  of  a  person  who  had  been  made  the  next  friend  of  an  infant  Plaintiff  wit^ 
out  his  authority,  ordered  to  be  struck  out»  but  liberty  was  given  to  tiie  Ooplaistift 
to  amend  by  naming  a  new  next  friend. 

As  to  the  liability  of  the  next  friend  in  snoh  a  case  as  regards  tJie  Defendant 

In  this  case,  an  infant  had  been  made  a  Co-plaintiff  with  several  other  posoi^ 
and  Mr.  Johnson  his  father  had,  without  any  authority,  been  named  hia  next  fxkak 
by  the  Plaintafi's  solicitor.  It  was  now  moved,  that  the  bill  mi^t  be  amended 
striking  out  the  name  of  the  infant  by  Mr.  Johnson  his  next  fnend,  or  by  strikiaf 
out  the  name  of  the  next  friend,  and  that  the  solicitor  might  exonerate  the  nextfineoil 
from  any  costs  to  which  he  might  be  liable. 

The  Plaintiffs  and  the  next  friend  had  already  been  ordered  to  pay  the  cosU  d 
the  Defendants  of  some  interlocutory  application,  and  atbpoauu  iat  ooets  had  issaei 

Mr.  Kindersley,  in  support  of  the  motion. 

Mr.  Selwyn,  for  some  of  the  Defendants,  asked,  that  in  any  order  which  might  ba 
made,  the  Defendants'  interest  might  be  protected  as  regarded  the  costs ;  am  aho 
that  there  might  be  no  further  delay  in  bnnging  the  suit  to  a  bearing. 

Mr.  Parsons,  for  the  solicitor,  oojeoted  to  the  form  of  the  notiee  of  moHioa^  md 
contended  what  wu  proposed  to  be  done  eould  not  be  oonsideredan  ammdmeDk  Hs 
insi8tedthatMr.JohnBonhad,after knowledge  of  hisbeing  nuned  next  friend,  aeqoiewl 
in  and  sanctioned  the  proceeding.  Thaii  the  infant  was  a  proper  person  to  be  nidi 
a  Ckvplaintiff,  and  ought  not  to  have  [252]  been  made  a  Deienoant ;  and  in  Hodcmjr. 
NichoUs  (I  You.  &  Col.  (C.  C.)  478)  extra  costs,  occasioned  by  axx  infant  bei^  nodi 
a  Defendant  who  ought  to  have  been  made  a  PlaintiG^  were  not  allowed.  Irutm  v. 
fFUttm  (1  Jao.  &  W.  457)  was  also  cited. 

Thb  Master  of  the  Bolls  [Lord  Langdale].  The  objections  made  to  tliii 
application  are,  first,  that  it  is  wrong  in  point  of  form,  that  it  is  not  the  usoal  simple 
application  to  strike  out  a  name  from  the  record,  but  an  application  to  amend  by 
striking  it  out ;  but  though  perhaps  it  is  not  strictiy  an  amendment  in  the  seme  it 
which  the  word  has  been  used  in  the  argument  for  the  Rupondent^  s^  I  do  not 
think  that  this  objection  can  prevail 

It  is  then  said,  that  the  infont  was  a  proper  party  to  be  a  Co-plaintiff,  and  tfait 
his  father  was  l^e  most  pro^r  person  to  be  his  next  friend  and  guardian.  IVi 
I  will  assume,  still  the  solicitor  ought  to  have  applied  to  the  father  in  the  fint 
iustance  for  his  consent,  and  ou^ht  not  to  have  relied,  as  he  seems  to  have  done,  oa 
the  representations  and  instructions  of  other  persons.  Where  the  interest  of  a  penaa 
is  such  that  he  ought  to  be  a  Co-plaintiff  on  the  record,  and  being  applied  to,  refoMS 
to  join  in  the  suit,  and  in  consequence  of  such  refusal  he  is  made  a  Defendant,  wherebf 
additional  and  unnecessary  costs  are  thereby  occasioned,  it  is  a  very  proper  sabj«e( 
for  consideration,  at  the  hearinjj^  whether  he  shall  be  allowed  those  aoditMual  oosis. 
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Alt  I  aoderstaiid  vas  the  qnestaoD  raised  before  Vice-Ghanoellor  Knight  Bruce  in 
Bflue  which  has  been  refeired  to.  But  because  it  is  convenient  to  the  other  Flain- 
I  that  another  person  should  be  joined  with  them  on  the  record,  can  it  be  for  a 
meDt  eon-{2BS}-tended,  that  any  party  whatever  has  a  right  to  use  the  name  of 
It  oUrer  person  without  his  authority  or  against  his  consent,  and  thereby  expose 
i  to  ^  risk  of  being  subjected  to  the  costs  of  the  suit  7  It  ooirid  not  be  oon- 
iM  for  a  moment.  Precarious  indeed  would  the  situation  of  ever^  man  in  thii 
ntiy  be,  if  he  could,  in  a  case  in  which  other  persons  thought  it  nght  and  con* 
Mnt  to  join  him  in  the  suit,  be  made  subject  to  all  the  costs,  in  case  <n  the  failure 
Aemit. 

The  «uBtion     therefore,  to  be  considered  upon  its  merits.   Wm  aatiiority  given 
Hr.  Johnson  to  the  solicitor  to  file  this  bul,  and  if  not^  has  there  been  such 
seqaent  acquiescence  in  the  proceedings  as  to  entitle  the  Court  to  say,  that  from 
h  labeoqnent  sanction  an  authority  must  be  implied  1   In  this  case,  it  is  admitted 
lb  tjtere  was  no  preyiuus  authority,  and  having  attended  to  the  affidavits  throughout, 
hink  there  is  nothing  in  them  from  which  1  can  collect  that  he  ever  acquiesced 
tiie  086  of  his  name  aa  a  party  prosecuting  this  cause ;  under  these  ciroumstances, 
haat  interfering  in  respect  of  this  infant,  I  think  that  the  name  of  this  gentleman 
ksext  friend  of  the  inunt  must  be  struck  out.   The  other  Plaintt£fo  may  then 
iKare  another  next  friend  to  be  inserted.    This  will  not  occasion-  any  great  delay, 
kongh  the  suit  cannot  be  prosecuted  until  a  new  next  friend  has  been  appointed, 
r^lun  comes  the  question,  what  is  to  be  done  with  regard  to  the  costs  1  Now  I 

E:  that  there  are  precedents  in  similar  oases  which  I  will  look  at  before  I 
I  any  order  as  to  ooete,  in  order  that  I  may  make  an  order  in  this  case,  aa 
J  as  eircumstanoes  will  allow  me,  in  conformity  with  the  former  orders.  The 
Rt  has  been  obliged  in  the  confidence  it  muit  place  in  solicitors  to  assume 
t  there  has  been  no  ill  practice,  [264]  and  the  consequence  has  been,  that 
Defendants  have  been  held  entitled  to  be  protected ;  the  Court  in  more  than  one 
thas  said,  that  when  a  party  who  has  been  made  a  Plaintiff  without  his  authority, 
rwards  procures  his  name  to  be  struck  out  from  the  record,  he  shall  still  as  against 
Defendants  remain  responsible  for  what  has  happened.  (See  H^ade  v.  Sta^ejf,  1 
i  W.  674,  and  Hood  v.  PhUUps,  6  Beav.  176.)  I  wish  to  ee  die  orders  before  I 
■mine  what  ought  to  be  done  about  the  coats. 

Hr.  Eindersleiy.  Should  the  form  of  the  order  be  such  as  to  leave  Mr.  Johnson 
IT  his  present  liability  to  ^  Defendants  t 

Tfli  Mastbb  of  the  Bollb  [Lord  Langdale].  That  is  one  of  tiie  points  aa  to 
^  I  wish  to  see  what  has  been  d<me  in  fOTmer  cases. 

icr  FROM  THE  Order. — Order  the  name  of  Mr.  Johnson  to  be  struck  out. 
Ijthe  Plaintiffs  have  liberty  within  a  fortnight  to  amend,  by  inserting  the  name  of 
W.  as  next  friend  of  the  infant.    Order  the  solicitor  to  pav  to  Mr  Johnson  all 
\  eosts  as  have  been  occadoned  by  his  being  named  next  friend  (induding  his  costs 
^  application),  and  to  pay  the  Defendants  the  costs  of  this  aiq)lication. 

[264]  Lopez  v.  Dbaoon.  ifonA  16, 1843. 

adiiusBi<Hi  of  the  possession  by  an  agent  on  behalf  of  the  Defendant  and  other 
fesMis  who  are  not  parties  to  the  cause,  of  documents  relating  to  the  matters  in 
■estjon,  does  not  entitie  the  Plaintiff  to  an  order  for  their  pnxhiotioD. 

a  1614  the  father  of  the  Plaintiff  and  certain  order  parties,  by  their  tin  bounders 
setters,  granted  to  William  Smith  Amies,  as  the  agent  of  the  Defendant  [266] 
ton,  and  of  other  persons  his  co-adventurers,  the  right  of  working  tin  mines  within 
lb  bounds,  rmdering  by  way  of  royalty  one-twentieth  of  the  tin  risen,  clear  of 

he  bill  in  this  case  was  filed  by  the  representative  of  Lopez  alone  against  the 
iDduit  Deacon,  and  against  the  oo-^rantore  for  an  account  of  the  dues,  but  it  did 
feake  the  other  co-adventurers  parties. 

The  Defendant  Deacon  by  his  answer  stated,  that  the  original  "  sett  **  was  in  the 
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bands  of  th«  bankOTsof  binudf  And  his  (KHdveoturan,  and  had  been  depontodfa^ 

him  and  his  co-adventurers  jointlr ;  and  he  admitted  that  certain  documents  vers  it 
the  possession  of  the  captain  of  the  mine,  but  he  stated  tdiat  they  were  hdd  hy  the 
captain,  and  that  the  original  sett  or  licence  was  idso  held  by  the  banbus  lor  Tom 
jointly  with  his  said  co-adventurers,  and  the  same  ought  not  to  be  prodoeed  is  lis 
absence  of  such  co-adventurers ;  he  stated  the  names  of  some,  and  gave  Uie  descriptiM 
of  others  of  his  co-adventurers,  and  insisted  they  were  necessary  parties  to  the  m!L 

A  motion  was  now  made,  that  the  Defendant  itight  produce  the  documenta 

Mr.  Pemberton  and  Mr.  Shafter,  in  support  of  the  motion.  The  lessor  hasadov 
title  to  the  inspection  of  these  documents,  in  order  to  ascertain  the  extent  of  his  ririm 

The  produoti<»i  of  the  doctiments  is  a  mode  of  obtaining  the  disooveiy oiai 
matters,  much  less  expensive  ^n  that  vhich  results  &om  requiring  them  to  he  at. 
out  at  length  in  the  answer.  A  statement  by  a  Defendant  that  yxgen  are  in  the  jail! 
possession  of  himself  and  other  persons,  is  not  a  sufficient  excuse  for  his  not  settiii 
out  [266]  the  contents,  unless  he  shews  that  he  has  used  his  best  endeavoun  to  lA 
them  forth,  and  that  it  is  practically  impossible  for  him  so  to  do,  Stuart  v.  Lord  Ak. 
(11  Simons,  442,  and  12  Simons,  460,  affirmed  by  the  Lord  Chancellor,  March  1841)^ 
Taylor  v.  Bundell  (Or.  &  Ph.  104  ;  1  Y.  &  Gol.  (Cf.  C.)  128 ;  and  PhiL  222).  ii,  tkni 
fore,  the  Defendant  is  bound  to  discover  these  matters  by  answer,  he  is  equally  honl 
to  give  the  same  discovery  by  their  production. 

Air.  G.  Tumw  and  Mr.  Keate,  cotUrii.  The  right  to  the  production  of  docamflsta 
depends  on  ]|»inei^ee  quite  different  from  those  which  rebate  questions  of  tki 
sufficiency  or  insufficiency  of  an  answer.  To  entitle  a  Plaintiff  to  the  [«odaotrai 
of  documents,  you  must  have  a  clear  admission  of  the  Defendant  that  Uiey  are  is  bit 
possession,  and  s^so  of  his  ezduave  right  to  them.  Yon  cannot  order  A.  to  prodooi 
documents  in  the  joint  possession  of  himself  and  B.,  n<H*  can  yoo,  in  the  absnes 
of  B.,  order  A.  to  produce  documents  in  whieh  B.  is  interested.  This  was  laid  don 
by  Lord  Cottenham  in  Murray  v.  WaUer  (Cr.  &  Ph.  114),  where  the  Defendant,  lif 
his  answer,  stated,  that  certain  books  relating  to  a  concern  in  which  the  Plaialiff 
claimed  to  be  a  partner  with  t^e  Defendant,  were  in  the  possession  of  the  tnasoiw 
of  the  concern,  on  behalf  of  the  several  shareholders  in  it,  many  of  whom  were  out 
parties  to  the  suit  It  was  held  that  the  Defendant  could  not  be  ordered  to  prodoss 
the  books  in  question.  Lord  Cottenham  said  (Cr.  &  Ph.  124,  125),  "Hie  only  oidir 
which  could  possibly  be  made,  would  be  an  order  against  that  Defeiraaiit  who  hu  ■■de 
this  admission ;  but  to  order  him  to  produce  these  doramente^  would  be  omtmy  ta 
what  I  have  always  understood  to  be  the  practice  of  the  Court  When  doeounts 
are  stated  in  the  answer  to  be  in  the  [2fiT|  possession  of  A.,  R  and  C,  you  camot 
order  that  A.  shall  produce  them,  and  that  for  the  best  possiUe  reason,  nam^, 
that  he  coukL  not  produce  them."  Lord  Cottenham  afterwards  added,  '*  It  is  pofec^f 
true,  that  if  documents  are  in  the  hands  of  an  agent  the  principle  of  Uie  Coort 
tbat  the  possession  of  the  Defendant's  agent  is  the  possession  of  the  Defendant  agaiiA 
whom  the  order  is  made.  But  here  the  agent  is  the  agent  not  only  for  the  Defeodsst 
against  whom  the  order  is  prayed,  but  also  for  other  Defendants.  The  Defeodsot 
against  whom  the  order  is  prayed,  has  not  the  possession  of  the  documents  either 
personally  or  through  an  agent  I  have  always  understood  the  rule  to  be  that  undtr 
such  circumstances,  the  Court  would  not  make  an  order  for  the  production." 

So  in  the  case  cited  of  Taylor  v.  BvmdeU^  Lord  Cottenham  said  (C^.  &  Ph.  \\\\ 
"  It  is  true  that  the  rule  of  die  Goart  adopted  from  necessity,  with  refeienoe  to  Ik 
production  of  documents  is,  that  if  a  Defenout  has  a  joint  poraeesion  of  a  dotiuawl 
with  somebody  else  who  is  not  befcve  the  Coort  the  Court  will  not  ordw  hin  I* 
produce  it,  and  that  for  two  reasons :  one  is,  that  a  party  will  not  be  ordered  to  de 
that  which  he  cannot  or  may  not  be  able  to  do ;  the  other  is,  that  another  party 
not  present  has  an  interest  in  the  document  which  the  Court  cannot  dasl  with." 

Mr.  Pemberton,  in  reply,  referred  to  Waihwn  v.  Iftgilby  (1  MyL  &  K.  78,  79). 

Thk  Master  of  the  Kolls  [Lord  Lan^dalel.  If  this  were  a  case  of  a  hwor 
filing  a  bill  against  one  of  the  lessees,  who  being  tne  sole  manager  of  tin  mines  [SBQ 
for  himself  and  other  co-adventurers,  had  possession  the  documents,  ather  \if 
himself  or  by  a  person  whom  he  had  appointed  captain  of  the  mine^  or  the  •asaX  of 
himself  and  all  the  co^venturers,  I  sliQuld  he  very  much  diqiosad  to  tiiiu^  (hit 
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oeording  to  the  old  practice  of  the  Court,  the  Plaintiff  would  he  entitled  to  an  order 
or  the  production  of  these  documents. 

I  do  not  think  that  the  case  is  so  stated  in  the  answer.  What  is  stated  is,  that 
bere  are  other  persons  besides  the  Defendant  who  are  interested  in  the  accounts, 
nd  that  these  books  are  partly  in  the  possession  of  the  Defendant,  and  partly  in  the 
onession  of  another  person,  who  is  appointed  on  the  behalf  of  himself  and  all  the 
ther  co-adventurers.  That  may  be  an  evasion,  but  that  is  the  effect  of  the  answer 
1 1  nnderstand  it. 

Lord  Cottenham,  in  the  cases  dted,  states  distinctly  that  you  cannot  order  the 
rodoction  of  papers  on  the  admission  of  one  person,  if  other  persons  are  interested 
1  Uiem.  I  cannot,  therefore,  in  the  face  of  those  decisions,  make  an  order  for  the 
rodnctioQ  of  these  papers.  The  effect  will  be  merely  to  increase  the  expense  of  the 
nit;  for,  in  one  or  two  ways,  the  contents  of  these  papers  may  certainly  be  had. 
%e  Plaintiff  may  either  make  all  the  persons  interested  parties  to  the  suit,  or  he 
Iky  press  the  Defendant  for  a  full  discovery  of  the  contents  of  these  documents  by 
b  answer.  I  think  that,  if  the  power  of  the  Court  is  to  be  really  restricted  in  the 
%j  tibat  is  alleged,  the  only  effect  will  be  to  increase  the  expense  oi  obtaining  that 
inovery  which  a  Plaintiff  is  entitled  to. 

I  cannot  make  the  order,  the  costs  must  he  costs  in  the  cause. 


[269]   Hrwettp.  Foster.   Mardt  17,  1843. 
[S.  C.  7  Beav.  348.] 

L  testatrix  gave  her  personal  estate  to  A.  and  B.,  subject  to  debts  and  legacies,  upon 
(»rtain  trusts,  and  she  appointed  A.  alone  executor.  A  fund,  over  which  the 
testatrix  bad  a  power  of  appointment,  was  transferred  into  the  names  of  A.  and  B. 
A,  the  executor,  representing  that  a  considerable  part  of  the  fund  was  wanting  to 
pay  debts  and  legacies,  induced  B.  to  join  in  selling  out  the  fund,  promising  to 
give  a  mortgage  security  for  what  mi^ht  not  be  wanted  for  debte,  &c.  A.  received 
the  whole,  but  applied  a  very  inconsiderable  sum  in  payment  of  debts,  &c.  Held, 
that  B.  was  liable  to  replace  so  much  of  the  stock  as  had  not  been  applied  in 
payment  of  debts,  &o.,  and  to  account  for  the  dividends. 

The  testatrix,  Jane  Pinkey,  being  entitled  to  a  sum  of  £2194  consols,  standing 
1  the  names  of  two  trustees,  by  her  will,  dated  in  1836,  gave  and  appointed  unto 
hme\  Grigg  Hewett  and  John  Foster,  all  her  stocks,  &c.,  and  personal  estate, 
abject  to  Me  payment  of  her  debts,  &c.,  upon  trust  to  invest  on  Government 
•eurities,  and  pay  the  dividends  to  Sarah  Hewett  for  life,  with  remainder  to  her 
hildren ;  and  she  appointed  D.  G.  Hewett  alone  executor. 

The  testatrix  died  in  August  1835,  and  Hewett  alone  proved  the  will.  The 
narteea,  ia  whose  nunes  the  fund  was  standing  transferred  it  into  the  joint  names 
i  Hewett  and  Foster.  On  October  1836  Hewett  "applied  to  Foster,  and  re- 
teseoted  to  him,  that  the  whole,  or  some  considerable  part  of  the  sum  of  £2194, 
5s.  8d.,  would  be  required  for  the  purpose  of  discharging  the  testatrix's  debts,  and 
UDeral  and  testamentary  expenses,  and  the  legacies  given  by  her  will ;  and  he  also 
Bj^vsented,  that  it  had  been  the  testatrix's  intention  that  the  said  I^nk  annuities 
liould  be  lent  to  him  D.  G.  Hewett ;  and  he  stated  that  it  would  be  more  for  the 
dvantage  of  the  parties  entitled  to  the  testatrix's  residuary  estate,  that  the  whole  of 
he  sum  of  Bank  annuities  should  be  sold  at  one  and  the  same  time,  and  that  after 
applying  so  much  of  the  proceeds  thereof  as  should  be  required  for  that  purpose,  in 
nyment  of  the  debts,  funeral  and  testamentary  expenses  and  legacies,  the  residue 
hereof  [260]  should  he  retsined  by  him,  Daniel  G.  Hewett,  upon  his  giving  an 
ideqDate  mortgage  security  for  the  sam^  which  he  undertook  to  do." 

Foster  thereupon  executed  a  power  of  attorney  to  Hewett,  enabling  him  to  sell 
nt  the  stock.  Hewett  sold  it  out,  and  received  the  produce,  amounting  to  £2002, 
nd  after  ^pJying  £55  in  payment  of  debts,  &c.,  he  retained  the  remainder.  Hewett 
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afterwards  gave  a  security  to  Foster  for  £1947,  being  the  surplus.  Hevett  fell  ii 
difficulties,  and  the  secunties  could  not  be  realised. 

This  suit  waa  instituted  by  the  children  of  Sarah  Hewett,  to  make  tlie  traA 
liable  for  a  breach  of  trust. 

Mr.  Pemberton  and  Mr.  Bearan,  for  the  Plaintiffs,  asked  that  the  Defeodi 
Hewett  and  Foster  mi^ht  be  declared  liable  to  make  good  the  stock. 

Mr.  Kindersley  and  Mr.  W.  H.  Clarke,  for  the  Defendant  Foster,  contended  I 
the  executor  had  a  right,  in  the  first  place,  to  possess  himself  of  all  theaBBe^l 
that  as  the  debts  and  legacies  of  the  testatrix  were  charged  od  the  fund  in  qiMl 
and  were  payable  thereout  by  Hewet^  the  sole  executor,  Foster  was  joffifii 
idaoing,  and  would  not  have  been  justified  in  refusing  to  place,  the  fund  m  qu 
in  his  hands,  to  be  administered  by  him.  That  if  Foster  were  responsible  at  il 
was  merely  liable  for  the  amount  of  the  money,  and  not  to  rejdaoe  toe  stock. 

Mr.  Chandless,  for  Hewett,  the  other  trustee. 

Mr.  Twells,  for  other  parties. 

[2611  The  Master  of  the  Eolls  [Lord  Langdale]  said  that  the  fuDd, 
douDtedfy,  formed  assets  for  payment  of  the  funeral  expenses,  debts,  uid 
of  the  testatrix ;  and  if  the  exigency  of  the  case  demanded  its  application  Um 
and  Hewett  had  required  it  to  be  transferred  to  him  for  that  purpose,  this  i 
have  been  a  sufficient  justification  to  Foster  for  so  doing;  but  here  the  a[^ 
made  to  Foster  by  Hewett  was,  that  after  payment  of  uie  debto,  &c.,  the  n 
should  be  lent  to  him,  Hewett. 

That  he  was  of  ofunion,  that  Foster  was  answerable  for  the  breach  of  tnod 
so  much  as  had  not  been  applied  in  payment  of  debts  or  legacies,  that  he  i 
therefore,  be  decreed  to  replace  so  much  of  the  stock  as  had  been  UDnecesssii^ 
out,  must  account  for  the  dividends  from  the  death  of  the  tenant  for  tifo,  aa 
the  costs  of  this  suit 


[261]  Pabesb  v.  Young.  March  21,  23,  1843. 

[S.  G.  12  L.  J.  Ch.  335.   See  BoUon  v.  Powell,  1851, 14  Bear.  286.] 

Where  no  proceedin    have  been  taken  to  put  an  administratioa  bond  in  suit,  a 
due  from  the  administrator  at  his  death  to  the  estate  of  the  intestate,  iii 

specialty  debt. 

This  was  a  creditor's  suit  for  the  administration  of  the  estate  of  John  Yon^ 
reference  being  made  to  the  Master  to  take  the  usual  accounts,  &c.,  the  Defe 
Bullpett  was  found  to  be  a  creditor  of  the  estate  of  John  Young  to  the  amoe 
£>S09i,  under  the  following  circumstances  : — 

On  the  22d  of  January  1833  letters  of  administration  of  the  personal  etti 
James  Young  were  granted  to  his  brother  John  Young,  on  his  executing  I 
[262]  Ordinary  an  administration  bond  in  the  form  directed  by  the  Statol 
I)istnbution8.(l) 

The  clear  residue  belonged  to  John  Young  and  his  brother  William  Yoi 
lunatic 

John  Young  collected  the  personal  estate  of  Jamea^  rendered  an  account,  I 
the  Ordinary  but  to  the  Stamp  Office,  and  on  the  29th  of  May  1839  he  retaia 
own  share  of  the  residue ;  he  died  largely  indebted  to  the  estate  of  James  Y<xii 

On  the  lltfa  of  September  1841  letters  of  administration  of  the  estate  of  ■ 
Youn^,  unadministered  by  John,  were  granted  to  the  Befendaot  Bullpet^ 
committee  of  William  Young,  who  was  found  by  the  Master  to  be  a  cnd^ 

(1)  22  &  23  Car.  2,  c.  10,  s.  1.    The  conditions  of  the  bond  are  first  to  make 
exhibit  an  inventory,  &c. ;  secondly,  well  and  truly  to  administer  according  to 
thirdly,  to  make  a  true  account  of  the  administration,  and  pay  the  residue  to 
person  appointed  by  the  Court ;  and,  fourthly,  to  render  the  letters  of  adminiatii 
If  a  will  should  thereafter  appear. 
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Ipb  VouDg  to  the  amount  of  £3000  and  upwards,  the  amount  due  from  him  to 

ke  ettate  of  James  at  the  time  of  bis  death. 
Under  these  circumstances  Bullpett  claimed  to  be  a  specialty  creditor  to  this 
KHm^  allc^g  that  the  conditions  of  the  bond  were  broken,  that  the  Ecclesiastical 
wt  ou^t  ex  debUo  jv^Uia,  to  order  ^Aat  the  bond  be  attended  with  on  the  trial 
ID  action,  and  that  the  Ordinary  ought  to  be  oonndered  as  &  trustee  for  the 
tmaMbm  de  bonis  ntm. 

Mr.  Psmboton  and  Mr.  Willoook,  for  Bullpett, 
ilCr.  Wray  and  Mr.  Glasse,  con/rd. 

pes}  The  Archbish&p  of  Canterbury  v.  T<^ipe»  (8  B.  &  G.  161),  The  Ardihishop  of 
iaifKry  v.  Bobeiiton  (1  Cr.  &  M.  690),  Ths  Arei^nabep  of  CiuMmry  v.  TulA  (3  Bing. 
&  789)  were  cited. 

Umh  23.    The  Master  of  the  Eolls  [Lord  Langdale].    The  queBtion  is, 
lUierthe  administrator  de  bonis  non  ought  now  to  be  considered  a  specialty  creditor 
lohn  Yoao^  upon  the  administration  bond,  and  I  think  that  he  is  not. 
Tbe  bond  is  taken  pursnant  to  the  Statute  of  Distributions,  and  remains  subject 
coDkol  of  the  Ordinary. 

the  case  of  7%«  Archbishop  of  Camierbury  v.  Tvbb  (3  Bing.  N.  C.  789)  it  was 
led,  that  an  action  on  the  bond  could  not  be  maintained,  even  in  the  name  of 
bishopb  without  production  <^  the  bond,  as  by  that  means  the  control  of  the 
stical  Courts  over  suits  on  administration  bonds  vtould,  in  effect,  be  destroyed. 
Ad  action  upon  the  bond  can  only  be  maintained  in  the  name  of  the  obligee,  and 
•dministrator  de  bonis  non  has  no  independent  right  to  sue  upon  it ; — it  remains 
(be  judicial  discretion  of  the  Ecclesiastical  Court,  to  determine  according  to 
mutaoces,  whether  the  order  that  the  bond  shall  be  attended  with  shall  be 
Med  or  not.    In  the  absence  of  all  authority  on  the  subject,  it  does  not  appear  to 
that  any  one  can  be  a  specialty  creditor  under  a  bond  which  he  does  not  produce, 
m  a  not  under  his  control,  which  was  not  ^264]  executed  to  him  or  to  his  intestate, 
\m  executed  to  a  public  officer,  and  remains  subject  to  the  judicial  control  of  the 
Knastical  Court,  which  has  disOTetion  to  determine  whether  the  bond  shall  be  put 
Wt  or  not,  and  on  what  terms. 

lun  (tf  oiHDiott  that  tbe  administrator  de  boms  non  ia  not  a  specialty  creditor. 


[264]   Chidwick  v.  Prkbble.   April  1,  3,  1843. 

stiff  does  not,  by  obtaining  an  order  to  amend,  between  the  time  of  giving 
of  a  motion  for  the  production  of  documents  and  its  being  heud,  deprive 
elf  of  hia  right  to  their  production. 

Defendant,  by  his  answer,  admitted  the  possession  of  certain  documents,  and 
Dtiff  gave  notice  of  a  motion  for  their  production.  Before  the  motion  came 
be  heard,  the  Plaintiff  obtained  an  order  to  amend  his  bill. 
'■  Femberton  and  Mr.  Dixon  now  moved  for  the  production  of  the  documents, 
r.  Bloxam,  conirh.  The  Plaintiff  having  obtained  an  order  to  amend,  cannot  call 
ke  production  of  the  documents  until  the  amended  bill  has  been  answered.  The 
hduit  may  now  by  his  answer  protect  himself  from  discovery,  and  the  Plaintiff 
by  bis  amendment,  strike  out  the  only  equity  on  which  his  right  to  {nvduction 
Dded.   He  cited  De  la  Torre  v.  Bemaies  (4  Mad.  396). 

MS]  The  Master  of  the  Bolls  [Lord  Langdale]  overruled  this  objection  and 
Nd  the  production  of  some  of  the  documents. 

be  M&wotfe  V.  Rippon^  1  Beavan,  54,  and  Martm  v.  Fustt  8  Sim.  199. 
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[260]   RiOBT  V.  RiGBT.   April  3,  1843. 

TraTersing  note,  obtained  ex  parte  br  the  Plaintiff,  with  notice  that  the  DdenM 
answer  nad  been  sworn,  discharged,  bat  the  Defendant  ordered  to  pay  the  ooitB. 

The  answer  of  the  Defendant  had  been  sworn  in  October  1642,  bat  the  Defeoto 

had  neglected  to  iile  it. 

On  the  28th  of  February  1843  the  Plaintiff's  solicitor,  having  notice  d  tb 
circumstance,  applied  for  and  obtained  the  traversing  note  under  the  Twenty-^oi 
Twenty-second  General  Orders  of  August  1841.  (Ord.  Con.  170.)  This  he  did  wO-: 
out  giving  notice  to  the  Defendant. 

Mr.  Kindersley  applied  to  discharge  the  order  for  the  traversing  notc^  to 
tiie  Defendant  to  file  his  answer  to  the  bill. 

Mr.  James  Parker,  ctytUHi. 

The  Mastbb  of  the  Kolls  [Lord  Langdale]  disapproved  of  theprutiet 
retaining  the  answer  after  it  had  been  sworn,  but  said  that  the  Plaintiff's  soIidHi 
knowing  the  answer  was  ready,  ought  not  to  have  obtuned  the  traversiDg  note  i" 
out  first  communicating  with  the  other  side.  That  [2661  he  could  not  aBow 
Defendant  to  be  deprived  of  every  opportunity  of  properfy  making  his  defence, 
that  be  should  remove  the  obstacle  of  the  traversing  note  upon  payment  by  U 
Defendant  of  the  costs 


[266]  Evans  «.  Salt.  Apnl  4,  1843. 

[Disapproved,  De  Bemvoir  v.  De  Beauvoir,  1852,  3  H.  L.  C.  556 ;  10  E  K.  Jll 
In  re  Rooks,  1860,  1  Dr.  &  Sm.  226 ;  HaimUon  v.  Mills,  1861,  29  Beav.  19&  ~ 
see  /n  »  Steeven^  Trwts,  1872,  L.  R.  16  Eq.  114.] 

€Hft  of  personalty  to  A.  for  life,  and  afterwards  to  his  children,  and  in  de&olt  to  d 
heirs  of  B.   Held,  that  the  next  of  kin  were  entitled  under  the  ultimate  timitBtiiii 

James  Salt,  by  his  will,  among  other  things,  gave  to  Sarah  Evans  his  npnU 
natural  daughter,  for  her  use  and  iMnefit  only,  during  her  life,  and  after  her  dew  t 
be  equally  divided  amongst  her  children,  the  sum  of  £1000  3  per  cent.  consoU,* 
also  to  James  Salt  Brown,  his  reputed  natural  son,  the  sum  of  £1000  3  per  ea 
consols  for  bis  own  use  and  benefit^  during  his  life,  and  at  his  death  to  his  ebiUH 
equally,  or  in  default  of  issue  to  the  heirs  of  the  above-niuned  Sarah  Evans. 

James  Salt  Brown  died  on  the  26th  day  of  September  1842,  without  bin 
been  married ;  Sarah  Evans  died  in  September  1837.   The  Plaintiff  Willism  J 
Evans,  her  eldest  son  and  heir  at  law,  olumed  the  fund  on  which  the  £1000  had 
invested. 

The  Petitioners,  the  next  of  kin  of  Sarah  Evans,  also  claimed  the  fund  under 
ultimate  limitation  to  the  heirs  of  Sarah  Evans. 

Mr.  Pemberton,  in  support  of  the  petition,  contended  that  having  regard  to 
nature  of  the  property,  wnich  was  personalty,  the  word  "  heirs "  must  be 

"next  of  kin." 

[267]  Mr.  C.  J.  Selwyn,  contrh,  contended  that  the  heir  of  Sarah  Evans 
entitled.    He  cited  Mownsey  v.  Blamire  (4  Russ.  384)  where  a  testatiix  amongst 
pecuniary  legacies  gave  "  to  her  heir  £4000  "  and  it  was  held  that  the  heir  at  kw 
not  the  next  of  kin  was  entitled. 

Thb  Master  of  the  Rolls  [Lord  Langdale]  was  of  opinion  thi^  the  next 
kin  were  entitled  and  ordered  acccvdingly. 
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lUff!}   LOCKHART  r,  Habdy.   April  6,  27.  1843. 

bde  a  decree  Id  an  administration  Buit,  certain  parties  only  were  allowed  to  attend 
mon  the  Master.  The  Master  approved  of  some  suits  beine  instituted  by  the 
:noaver  who  was  to  be  indemnified  out  of  the  estate.  The  Funds  appearing  by 
■Unit  to  be  "  abundantly  ample,"  the  Court  ordered  the  institution  of  the  suits, 
nd  the  parent  of  costs  out  of  the  fund  standing  to  the  ^neral  credit  of  the  cause, 

ipoD  Bemoe  on  those  only  whom  the  Master  haid  authorized  to  attend  him  on  the 

eferenoe. 

John  Wastie  bad  devised  estates  upon  trust  for  sale,  in  aid  of  his  personal  estate 
;  debts,  and  left  other  estate  to  descend  on  his  heir  at  law  ;  he  died  in  1825. 
'oar  suits  were  instituted  by  creditors  and  legatees  against  the  executor  and  heir 
iw  d  the  testator,  and  a  decree  for  taking  the  usual  accounts  waa  made  in  all  the 

le  Master,  under  the  authority  of  the  fifty-first  of  the  General  Orders  of  the  3d 
il  1828  (Ord.  Can.  22),  determined  that  the  parties  entitled  to  attend  the  future 
'  les  were,  the  PUuntiff  in  the  first  cause,  who  was  a  legatee  and  had  the 
of  the  decree,  the  executor,  and  the  heir  at  law. 
The  heir  at  law  presented  a  petition  founded  on  the  Master's  report^  that 
nceirer  in  the  causes  might  be  directed  to  institute  certain  suits  which  had  been 

r)red  of  by  die  Master,  in  the  name  of  the  executor,  against  debtors  to  the  estate, 
executor  should  be  indemnified  out  of  the  estate,  that  the  receiver's  oosts 
1^  be  allowed  in  passing  his  accounts,  that  it  should  be  referred  to  the  Taxing 
^  to  tax  the  costs  of  obtaining  the  Master's  report  and  of  this  application,  and 
Uie  amount  might  be  paid  out  of  the  fund  in  Court  standing  to  the  general  credit 
four  causes. 

only  parties  served  with  the  petition  were  the  Plaintiff  in  the  first  cause  and 
itor ;  but  the  order  was  made. 

registrar,  on  an  application  to  draw  up  the  order,  objected,  that  all  the  parties 
e  four  causes  ought  to  have  been  served  with  the  petition,  since  the  generu  fund 
»  be  affected. 

r.  Shapter  in  support  of  the  petition  now  applied  for  the  direction  of  the  Court, 
r.  Kindersley,  for  tAxe  Plaintiff  and  executor. 

n  Master  of  the  Bolls  said,  that  inasmuch  as  the  executor  and  heir  at  law 
Of  the  estate  was  more  than  sufficient  to  meet  die  demands  upon  it)  interested 
Bierring  the  fund ;  he  would,  if  the  petition  were  amended  by  stating  that  the 
t  were  sufficient  to  pay  the  debts  and  legacies,  and  that  statement  was  properly 
ad  by  affidavit,  make  the  order  as  prayed  without  requiring  the  other  parties  to 
Ted. 

BO]  It  appearing  by  affidavit  that  the  fund  was  upwards  of  £10,000  beyond  the 
lies, 

mrU  27.   Thk  Master  of  the  Rolls  [Lord  Langdale]  this  day  made  the  order. 

r 

L 

[269]  England  v.  Downs.  Dec.  14, 16,  17, 1842. 

[S.  G.  IS  L.  J.  Ch.  85 ;  6  Jur.  1076.] 

Iwill  of  a  victudler's  business  held,  under  the  circumstances,  to  be  incident 
the  stock  and  licence,  and  not  to  the  premises  on  which  the  business  was 

'«d  on. 

>w  carried  on  the  business  of  a  licensed  victualler  on  premises  held  by  her  from 
to  year.  Prior  to  her  second  marriage,  she  assigned  her  household  goods, 
litare,  stock-in-trade,  brewing  utensils,  and  all  other  her  effects  upon  trusts 
lading  her  husband.  She  married.  Held,  that  the  goodwill  of  the  trade,  which 
afterwards  sold,  passed  by  the  deed  as  incident  to  the  stock  and  licence,  and 
to  the  husband  with  the  premises. 
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A  husband  carried  on  the  business  of  a  victualler  with  stock,  &c,  which  formed  i 
separate  estate  of  the  wife ;  in  carrying  on  the  basiness  he  disposed  of  the  < 
able  stock,  and  substituted  similar  articles,  and  at  a  subsequent  period  he  sold 
stock  and  business.    By  the  decree  an  account  was  directed  against  the  faoabuid  i 
the  stock  comprised  in  the  settlement  and  sold.   Held,  that  Ute  Matbec 
included  the  sulntituted  stock  in  the  account 

A  witness  was  examined  for  the  Plaintiff  and  cross-examined  by  the  Defoidnitj 
other  matters.   Held,  that  his  farther  evidenee  on  behalf  of  we  Ddiandant  i 
not  be  received,  upon  an  inquiry  before  the  Master,  except  by  order  of  tin ' 

This  case  is  reported  (2  Beavan,  622),  where  it  will  appear,  that  on  the  Stkj 
August  1818,  Mrs.  Mason,  who  married  the  Defendant  Brt^d  on  the  26tfa  of  " 
following,  executed  a  voluntary  settlement  of  her  property  in  favour  of  heradf  i 
the  daughters  of  her  first  marriage,  to  the  exclusion  of  the  husband. 

That  the  husband  took  possession  of  the  property  and  carried  on  the  bosiDC 
victualler  until  August  1822,  when  he  sold  the  business,  stock  and  effects. 

His  wife  died  in  1833,  and  the  property  was  claimed  under  the  settlement  bf  t 
three  daughters ;  viz.,  the  Plainti^  Mrs.  En^and,  and  tiie  Defendants  Mrs.  ~ 
and  Mrs.  Davies.   The  claim  was  resisted  on  the  ground  that  the  settlemrat  had  I 
made  without  his  knowledge,  pending  the  tame  he  was  paying  his  ad-lf 
Mrs.  Broad,  and  was  thernore  a  fraud  on  his  marital  rights  and  void.   This  < 
failed,  and  it  was  referred  to  the  Master  to  take  an  account  of  the  household ; 
stock-in-trade,  and  effects  comprised  in  the  indenture  of  settlement,  which  wm  i 
by  the  Defendant  John  Thiery  Broad  in  the  month  of  August  1822,  and  of  th« 
tbereof,  and  of  the  application  of  the  money  arising  from  the  sale  thereof. 

The  Master  by  hiB  report  found,  that  the  household  goods,  stock-in-trade^ 
effects  conveyed  or  assigned  by  the  indenture  of  settlement,  or  so  much  the 
were  then  remaining  in  the  possession  of  Mr.  Broad,  were,  in  August  1842, 
him  to  Davies ;  but  the  stock-in-trade  being  fluctuating,  he  found  that  certain 
which  were  assigned  by  the  indenture  of  settlement  were  not  included  amc  , 
articles  so  sold  to  Davies,  and  that  other  articles  were  t&en  sold  to  him,  wlucA  < 
not  assigned  by  the  said  indenture.  And  he  found  that  the  hovsehold  goods,  i 
in-trade,  and  other  effects  sold  to  Davies  were  valued  and  appraised,  together^ 
the  goodwill  of  the  business  on  the  premises  in  which  the  btisiness  of  a  retail  viet 
had  Deen  curied  on  at  the  sum  of  £902,  6a  5d.,  which  was  made  up  fi  foUowi: 


Household  goods,  furniture,  fixtures 
Stock-in-trade  . 
Goodwill  of  the  business 


JUOS 
284 
210 

£902 


which  sum  was  received  by  the  Defendant^  and  with  which  (after  dedudang  the  i 
the  Master  charged  him. 

[271]  The  Defendant  Broad  took  several  exceptions  to  this  report    By  the  I 
five,  he,  in  different  forms,  objected  that  the  Master  had  not  taken  the  accounts  of] 
household  goods,  stock-in-trade,  and  effects  comprised  in  the  settlement  and  • 
the  Defendant  in  1822,  &c,  as  directed  by  the  decree. 

By  the  sixth,  he  objected  to  the  Master's  having  charged  him  with  the 
The  seventh  and  eighth  related  to  the  evidence. 

By  the  ninth,  be  complained  that  the  Master  had  not  allowed  him  the  X210] 
for  the  goodwill. 

The  remainder  referred  to  items  of  jnyments  disallowed  to  the  D^endaoti  I 
amongst  them  a  sum  of  XI 23  for  money  laid  out  during  the  time  tAte  txade  was  e 
on,  and  £178  for  the  increased  vaJueox  the  stock  beyond  that  belonging  to  Mn.  ^ 
on  her  marriage. 

With  respect  to  the  goodwill  of  the  business,  it  should  be  stated,  that  the 
was  carried  on  at  premises  in  Cider  House  Passage,  held  from  year  to  year,  and ' 
the  house  was  not  specifically  assigned  by  the  settlement ;  tliat  if  it  passed  at ; 
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iflreby,  it  most  have  passed  under  the  words,  "  All  and  every  her  household  goods, 
imitore,  plate,  linen,  china,  books,  stock-in-trade,  brewing  utensils,  and  all  other  the 
FectB  of  her,  Joan  Mason,"  set  forth  in  the  schedule,  and  no  schedule  was  added  to 
kedeed. 

Ux.  Eindersley  and  Mr.  Chandless,  for  Mr.  Broad,  in  support  of  the  exceptions, 
ntended,  tiiat  the  Master  had  not  taken  the  accounts  directed.  He  was  directed  to 
ike  an  account  of  the  stock-in-trade  comprised  in  [272]  ^he  settlement  and  sold  by 
toad,  whereas  he  had  included  the  after-purchased  stoc^  and  aJl  tiie  stock  which 
Qited  at  the  time  of  the  sale,  whether  included  in  the  settlement  or  not,  and  had 
Bproperly  charged  the  Defendant  with  the  amount. 

As  to  the  goodwill  they  areued  that  the  Cider  House  to  which  it  was  attached 
mid  not  pass  under  the  settlement  by  the  words  "stock-in-trade,  &c.,  and  other 
bets  "  in  the  schedule,  and  therefore  did  not  become  subject  to  the  trusts,  but  passed 
t  the  husband  yure  mariti.  In  Porlman  v.  fFUlis  (Cro.  Eliz.  386),  it  was  held,  on  the 
rih<Hity  of  a  case  of  4  £d.  6,  Grants  51,  that  a  leasehold  would  not  pass  by  a  grant 
I** omnia  bona."  That  the  goodwill  was  not  therefore  comprised  in  the  settlement 
r  tile  decree,  and  belonged  to  the  husband. 

Mr.  Pemberton  and  Mr.  Dixon,  for  the  Plaintiff.  The  decree  was  taken  in  its 
Msent  form  in  order  to  save  the  expense  oi  taking  the  account  (rf  receipts  and  pay- 
Mta,  and  the  Master  has  pursued  uie  direction  of  the  Court  according  to  the  spirit 
id  meaning  of  the  decree  and  of  the  parties. 

The  inquiry  directed,  is  not  only  of  the  goods,  &c.,  comprised  in  the  settlement, 
It  of  those  sold,  and  as  the  stock-in-trade  consisted  of  consumable  articles,  in  lieu  of, 
id  from  the  produce  of  which,  others  were  bought,  it  was  considered  that  the  sub- 
itnted  articles  came  in  the  place  of  those  which  were  sold. 

Hie  goodwill  depended  on  the  fixtures,  furniture,  and  stock,  and  not  to  the  house 
I  which  the  parties  bad  no  beneficial  interest.  If  a  party  assigns  all  his  property 
ff3]  and  all  benefit  thereof,  surely  the  goodwill  which  is  attached  to  the  property 
pises  with  it.  Suppose  the  trasteee  had  been  called  on  to  account  as  for  a  breach  of 
|Bit,  would  they  not  be  liable  to  account  for  the  money  received  for  the  goodwilll 
-  As  to  the  several  sums  disallowed,  the  D^endant  seeks  to  charge  the  trade  debts, 
Uioat  accounting  for  the  profits.  He  is  made  liable  for  the  stock  only,  he  cannot 
luge  catlings,  unless  he  nves  credit  for  his  receipts. 

I  Mr.  Tamer  and  Mr.  Elderton,  in  the  same  interest  for  Mrs.  Barton,  another 
highter,  and 

Mr.  Spurrier,  for  Mrs.  Davies  the  third  daughter. 

Mr.  (landless,  in  reply.  The  decree  only  directs  an  account  of  the  goods  com- 
rised  in  the  settlement  If  it  had  beeir  the  intention  of  the  Court  to  charge  the 
lefendant  with  the  substituted  goods,  it  would  have  been  expressly  declared  by  the 
icree.    The  goodwill  is  inseparable  from  the  house,  which  did  not  pass  by  the  deed. 

Thb  Master  of  the  Rolls  [Lord  Langdale].  This  litigation  has  taken  a  course 
Uch  has  somewhat  disappointed  me.  At  the  hearing,  it  seemed  to  be  perfectly 
hdostood  what  was  best  and  for  the  advantage  of  both  t£ese  parties,  and  the  accounts 
ere  directed  with  reference  to  that  which  was  then  understood  to  be,  and  was  the 
^  question  between  the  parties. 

^  This  lady,  daring  her  widowhood,  made  a  settlement,  by  which,  amongst  other 
Bngs,  the  8tock-in-tntide  and  [274]  furniture  were  assigned  to  trustees  for  her  separate 
n,  free  from  the  control  of  any  future  husband  ;  at  a  future  period  the  stock-in-trade 
id  the  other  things  were  to  be  sold,  and  the  money  was  to  be  appropriated  to  certain 
ws  and  upon  certain  trusts.  I  think  nothing  could  be  more  manifest,  having  regard 
>  the  nature  of  the  property  thus  assigned,  than  that  it  never  was  or  could  have  been 
(tended,  that  precisely  the  same  articles  of  which  the  stock-in-trade  then  consisted, 
«re  to  continue  subject  to  those  trusts  that  were  then  created.  It  is  impossible  to 
Dpoee  that  the  publican's  stock-in-trade,  as  ale,  beer,  and  such  sort  of  things,  the 
uy  value  of  which  was  in  their  consumption,  and  which  would  be  entirely  deprived 
E  their  value  if  not  consumed,  were  to  be  preserved  in  specie  so  long  as  tiie  trust 
untinaed. 

Mrs,  Broad,  having  executed  this  instrnment,  and  being  herself  in  possession  of 
be  whole  of  tiie  property  conveyed  and  assigned  by  it,  intermarriM  with  the 
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Defendant  Mr.  Broad.   Mr.  Broad,  if  he  did  not  koow  of  the  settlement  _ 
to  the  marria^  did,  very  soon  afterwards,  beoome  perfectly  well  aware 'of  it, 
acqaiesced  in  it.   I  have  a  strong  reoollection  of  there  beiog  [»-oof  in  the  caoae,  < ' 

having,  upon  more  than  one  occasioo,  actually  resorted  to  the  trust  deed,  aod 
under  it.    But  though  he  acquiesced  in  it  for  certain  purposes  of  his  own,  he 
theleas,  for  his  own  purposes,  claimed  title  against  it,  and  dealt  with  the  prof 
if  it  were  his  own.    The  business  was  put  an  end  to  in  the  year  1822,  and 
stock-in-trade  was  sold.    The  wife  lived  some  years  afterwards,  and,  upon  her 
the  persons  beneficially  interested,  subject  to  her  life  interest,  claimed  to  be  < 
to  the  benefit  of  the  money  arising  from  this  sale,  and  Mr.  Broad  having 
their  claim,  this  bill  was  filed  for  the  purpose  of  having  it  established. 

[J276^  It  seemed  to  me  perfectly  clear,  that  the  persons  ioterested  under  tbst 
were  entitled  to  have  the  Iwnefit  of  it ;  and  the  Bmsndant  having  stated  in  his 
tlutt  he  had  sold  tiie  goods  and  stock-in-trade  for  a  certain  sum  and  nude 
payments  thereout,  it  was  certainly  a  very^  natural  object  of  every  one  intercMed 
desirous  to  see  that  these  persons  did  not  injure  themselves  by  a  prolcmged  lit' 
in  a  matter  not  likely  to  lead  to  any  benefit  to  them,  that  the  account  there 
should,  if  possible,  be  taken  to  be  the  account  between  these  parties,  and  tb 
matter  might  be  settled  on  that  footing.  It  would  have  been  very  well  if  it 
been  so,  but  not  being  able  to  come  to  an  agreement  at  the  time,  the  deeree 
made,  in  the  form  in  which  it  now  is.  It  is  argued  that  the  decree  means  i 
an  account  was  to  be  taken  of  those  specific  and  individual  articles  assigned 
deed  and  which  had  been  sold.  I  am  quite  certain  it  was  not  in  the  contein~ 
either  of  the  Court  or  any  of  the  parties  that  such  could  have  been  the  m* 
the  decree.  The  Master  has  taken  an  account  of  the  goods,  &o.,  sold  in 
states  the  value  as  consisting  of  the  sum  of  money  for  which  the^  were  sold, 
this  the  difBoulty  has  arisen.  He  finds  "that  ceilain  articles  vhioh  were  assi 
the  said  indenture  of  settlement,  were  not  included  among  the  articles  so  sol 
said  Richard  Davies,  and  that  other  articles  were  then  sold  to  him  which  wen 
assigned  by  the  said  indenture." 

That  may  be  perfectly  consistent  with  what  was  intended,  and  ia  this  wi 
carrying  on  the  business  in  the  ordinary  way,  some  articles  were  substitn 
others ;  certain  articles  being  sold,  the  money  arising  therefrom  was  laid  oat 
purchase  of  articles  of  the  like  kind,  and  which,  as  existing  from  time  to 
constituted  the  stock-in-trade  which  was  the  subject  of  the  trusts  of  the  deed. 

1^6]  I  think  that  this,  in  substance,  was  what  was  meant : — during  the  timB 
trade  was  carried  on,  the  stock-in-trade,  of  necessity,  was  known  to  Uia 
consist  of  fiuotuating  articles,  aad  in  the  course  of  that  fluotoation,  the 
as  it  ultimately  subsisted  at  the  time  of  the  sale,  did  not  omsist  of  same 
as  the  stock-in-trade  at  the  time  of  the  marriage,  or  when  the  deed  was  exeen 
still  it  was  that  stock-in-trade  which  was  contemplated  by  the  deed,  and 
intended  to  be  the  subject  of  the  trusts  of  the  deed. 

I  think,  therefore,  that  it  was  right  in  the  Master  to  come  to  Uie  oonelniion 
he  did  on  that  subject.    This  applies  to  the  first  six  exceptions. 

As  to  the  ninth  exception,  the  Master  has  allowed  as  against  the  Defendant  i 
of  £210,  being  that  part  of  the  purchase-money  which  was  paid  by  the  purch; 
the  goodwill  of  the  trode.   Mr.  Ghandless  has  experienced  a  difficulty,  which  I ' 
everybody  feels,  in  accurately  defining  what  is  meant  by  the  expression,  **  Uie 
will  of  a  trade ; "  it  is  not  at  all  easy  to  do  it.  Here  is  a  trade  earned  on  upcm  [ 
by  means  of  certain  stock-in-trade  and  furniture,  which  are  by  a  settlement 
to  the  separate  nse  of  the  wife,  the  husband  not  bein^  entitled'^in  any  way  to  i~ 
therein.    The  business  is  carried  on  in  a  house  which  has  a  licence  (which 
creates  some  difference  between  the  goodwill  of  a  publican's  trade  and  that  ol 
trades),  the  husband  is  not  to  interfere  with  the  furniture  or  with  the  stock-i~ 
which  is  to  be  for  the  separate  use  of  the  wife,  and  the  wife  possesses  on  those  _ 
the  slock-in-trade  and  the  furniture ;  by  the  use  of  that,  she  obtains  a  certain 
and  the  probability  of  the  continuance  of  that  custom.    This,  in  one  way  of  1: 
it,  is  the  goodwill.    It  is  the  chance  or  probability  that  custom  will  be 
oer-[377]-tain  {^e  of  business  in  consequence  of  Uie  way  in  which  that  buane« 
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been  peTioualy  carried  on.  By  this  deed  that  business  was  to  be  carried  on  by  the 
hh  of  the  furniture  and  the  stock-in-trade  which  belonged  separately  to  the  wife,  and 
nth  wbioh  the  husband  was  not  to  interfere.  I  must  own  ray  opinion  is,  that  the 
foodwill  belonged  to  the  wife,  and  was  a  part  of  that  settled  property,  as  annexed 
lad  inddent  to  the  tfaiogs  which  were  comfflrised  in  the  deed,  and  that  whether  the 
artanilar  interest  she  had  in  the  letaehold  premises  was  diakhiotly  oomprised  in  the 
feed  wiK^ 

Ai  to  the  other  exceptions,  I  think  there  are  considerable  diffionltiea.  The 
pwBtioo  is  not  whether  a  trust  of  a  fluctuating  property  is  to  extend  to  that,  which 
im  tivao  to  time  is  substituted  for  it ;  but  whether  such  a  trust  must  not  be 
mndered  as  maintained,  if  the  value  of  the  original  settled  property  is  kept  up. 

Here  the  wife  was  entitled  for  her  separate  use,  she  mi^ht  have  received  the 
Mfiti  of  this  trade,  and  either  spend  them  or  la^  them  out  in  increasing  the  capital. 
|fihe  laid  out  those  profits  in  increasing  the  capital,  which  would  be  for  her  separate 
m,  could  her  husband,  at  any  time,  have  the  right  to  say  that  the  increase  of  capital 
ptxild  be  for  his  benefit,  and  not  continue  for  the  purpose  for  which  she  intended  to 
poeise  the  capital  belonging  to  the  trade  1  Mr.  Chandless  very  forcibly  put  the 
toe^  bow  would  it  be  as  to  Uw  wife  herself.  If  the  wife  herself  had  received  the 
iferent  sums  of  money  which  became  due  in  the  course  ot  the  business,  and  instead 


! a  permanent 
•ome  [2781  difficulty.   I  do  not  think  that  is  quite 
baiderea  to  be  in  argument. 
I  There  is  this  specialty  in  the  case,  that  this  increase  of  capital  was  not,  in  point 
that,  created  by  the  wife  or  by  her  agent,  but  by  the  husband  claiming,  in 
bontion  to  the  wife  and  to  her  exclusion,  the  possession  of  this  property  for  his 
n  hm^t.    Could  he,  by  interfering  with  the  trust  property  in  this  way,  appropriate 
^his  own  use  Ae  profits  arising  from  the  trade,  ana  if  he  could  no^  does  it  make 
IT  difference  whetnw  he  laid  it  out  in  the  purchase  of  additional  capital  or  noti  I 
mk  there  is  some  considerable  diffioolty  in  that  question. 
The  two  aums  of  £X7B  and  £133  require  further  oonsfderaticm.   The  remaining 
tf^Aom  depend  upon  Mr.  Broad  being  entitled  to  charge  for  the  outlay  which  he 
I  made.    It  is  perfectly  dear  that  if  an  acoobnt  bad  been  directed  to  be  taken  of 
Sts,  he  would  have  had  the  benefit  of  that  outlay.    The  injustice  which  is  alleged 
t  his  part  would  cease,  if  he  has  been  in  the  receipt  of  profits  exceeding  the  several 
charged.    On  the  other  hand,  if  all  the  profits  he  has  received  in  carrying  on 
trade  have  been  less  than  the  sums  of  money  with  which  he  is  sought  to  be 

is  that  right  1   I  cannot  say  I  think  it  is. 
This  brines  me  to  the  consideration  whether,  in  point  of  fact,  the  decree  does  do 
INst  justice  between  the  parties,  whether  by  directing  an  account  to  be  taken  of  the 

Etal  and  of  the  application  tiiereof,  you  recdly  do  that  which  is  necessary  to  be 
B  before  strict  justice  can  be  administered  between  these  parties^  whether  you 
q^t  not  to  take  an  account  of  what  he  has  recured  and  paid,  oliu^ing  him  with 
b  aooont  of  the  receipts  and  giving  him  the  benefit  of  payments  in  [^7^  the  shape 
riost  allowances,  and  taking  horn  him  everything  but  that  which  he  has  expendw], 
)a  can  prove  that  he  has  expended.    I  have  some  difficulty  how  to  deal  with  those 

Eptiona,  and  I  think  I  must  look  over  these  papers  and  taJce  a  little  time  to  consider 
the^  are  to  be  dealt  with.    I  think  the  first  eight  must  be  overruled.  I 
ot  dispose  of  the  rest  until  this  cause  has  been  hMrd  on  furtiier  directions,  that 
itiD  then  see  the  whole  merits  of  the  case. 

I  The  oaose  was  heard  on  further  directions,  when  it  was,  amount  other  things, 
Iped  that  as  the  suit  bad  become  necessary  bjr  the  conduct  of  Mr.^road,  he  ou^t 
ijvr  all  the  costs  consequent  upon  the  litigation,  and,  amongst  them,  the  costs  of 
M  u>defeDdants. 

Dee.  17.  Tmi  Mabtkr  of  the  Bolls  [Lord  Langdale}.  I  think  that  I  cuinot 
in  any  eoafes  of  tlds  snit  to  those  who  are  in  the  same  interest  with  tiha  Plaintiff.  I 
■not  make  the  Plaintiff  pay  for  them,  and  I  do  not  think  it  is  a  case  in  which  Broad 
^^t  to  be  called  on  to  pay  tAiem  over. 

R  n.— 27 
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Widi  respect  to  the  trastees,  I  do  not  think  thev  are  entitled  to  eosts, 
they  have  utterly  neglected  their  trust,  they  executed  the  trust  deed,  sod  on, 
have  taken  care  that  the  schedule  was  annexed ;  their  neglect  of  that  &axy 
been  followed  by  such  very  serious  consequences,  I  think  it  is  utterly  impon? 
give  them  any  costs  of  these  proceedings.    There  is  certainly  some  d 
respect  to  the  other  points,  and  I  shall  be  sorry  if  it  shoold  turn  out  to  be 
to  investigate  the  facts  further. 

This  gentlemAD  carried  on  the  business  which  was  settled  on  his  wife,  tod 
proceeds  of  which,  after  HSSO]  keeping  up  the  stock,  would  be  at  her  dispoiisL 
might  have  consented  to  ner  nusband^  applying  the  profits  to  his  own  use,  ort 
might  have  said  "it  sbdl  be  laid  out  in  increasing  the  stot^"  Under 
drcunuitances,  it  does  not  appear  to  me  to  be  unreaaonaUe  to  preenme  thil 
increase  of  stock  was  made  ay  the  amiSieation  of  what  conatitutea  the  profite 
was  the  increase  of  stock  subject  to  toe  trusts  of  the  settlement  f  That  ie  eoe 
of  looking  at  it.    It  would  be  very  difficult  to  permit  the  husband,  who  wu 
on  this  trade,  selling  the  stock,  receiving  money,  and  applying  it  in  the 
other  stock-in-trade,  to  say,  *'I  have  spent  so  much  money  in  the  business, 
recouped  out  of  the  stock."   1  scarcely  know  on  what  principle  that  could  1 
The  exceptions  as  to  the  sum  of  £123,  contain  an  express  assertion  that  be  is 
to  be  re-imbursed  for  money  laid  out  during  the  time  the  trade  was  carried 
find  very  great  difficulty  in  allowing  it.    Then  there  is  the  sum  of  £178  wl 
daims  as  being  the  value  of  the  increased  stock,  malt^  and  things  of  that  eortt 
the  purpose  of  carrying  on  the  business ;  how  can  he  have  that,  if  the  whde 
stock  was  subject  to  the  trust  ?   There  is  a  difficulty  in  allowing  that 

There  are  other  sums  of  money,  amounting  in  the  whole  to  2s.  7d, 
were  debts  in  the  trade  and  sums  of  money  which  he  had  to  pay  at  a  time 
appears  he  could  not,  by  any  means  have  been  receiving  the  proceeds  of  the 
trade.  I  confess  I  feel  some  difficulty  in  saying  in  strictness  he  might  not  be 
to  those  sums  of  money.  I  must,  if  the  parties  cannot  a^ree,  oonsid«'  the 
further,  and  give  a  decision  upon  it.  Without  however  binding  myself,  I 
mar  say  that  my  impression  is  against  the  ex-[2813-ception8  as  to  the  £133  and 
and  rather  in  favour  of  the  others,  unless  it  can  be  shewn  die  D^ondant  hsd 
means  of  paying  them. 

Note. — ^The  ease  was  afterwards  ebmpromised. 

Another  prant  relating  to  evidenoe  was  raised  upon  these  eineptionst  which  i 
follows : — Mr.  Davies  bad  been  examined  in  the  cause  on  the  part  of  the  ' " 
cross-examined  by  the  Defendant  Broad,  but  the  points  to  which  be  was  < 

by  the  Defendant  did  not  arise  out  of  his  examination-in-chief. 

Upon  the  enquiries  before  the  Master,  two  affidavits  of  Mr.  Davies  were  < 
in  evidence  on  behalf  of  the  Defendant  Broad,  but  no  order  of  the  Court 
been  obtained  for  leave  to  examine  him  upon  the  enquiries,  the  Master 
his  evidence,  which  was  also  stated  to  be  (m  points  on  which  he  had  been 
examined. 

Mr.  Chandless  contended  that  as  he  had  not  been  examined  in  chief 
Defendant,  an  order  was  not  necessary.    He  cited  Metford  v.  Petert  (8 
in  which  it  was  held,  that  a  witness  who  had  been  examined  before  the 
may  be  examined  b^ore  the  Master  far  the  other  tide  wiihoat  the  leave 
Court. 

Mr.  Pemberton  and  Mr.  Dixon,  eontrit,  ocwtended  that  the  caee  dted 
apply,  for  the  witness  had  been  examined  on  the  part  of  the  Plaintiff, 
nominally  he  had  been  cross-examined  only.    That  the  [282]  ordinary  r  ' 
therefore  prevail  which  was,  that  witnesses  examined  in  the  cause  cannot  be  < 
by  the  Master  without  leave  of  the  Court. 

Smith  v.  Alikwi  (11  Ves.  564),  Willan  v.  WilXan  (Cooper,  291),  SmiA  v. 
(2  Swan.  264),  RmUy  v.  Adarns  (1  MyL  &  K.  546)  were  cited. 

The  Master  of  the  Bolls  [Lord  LangdaleJ.    The  7tfa  and 
relate  to  the  evidence  rejected  by  the  Master,  and  upon  that  I  have  QO^ 
whatever.   The  Defendant  says  that  this  witness  had  not  been  examined  on '  * 
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ud  that  he  was  merely  crosa-examiued.  This  however  was  uot  croes-examination 
pon  Uie  matters  to  which  the  Plaintiff  had  examined  the  witnesses,  1>at  was  a  direct 
zamination-in-chief,  thot^  under  interro^tories  which  were  nominally  cross- 
iterroeatories.  It  was  a  direct  examination-in-chief  of  tihis  witness  by  the  Defendant^ 
0  estaoUsh  his  own  case,  as  allied  by  the  answer;  and  that  bung  so,  I  am  of 
^nion,  aocordine  to  the  ordinary  rules  and  practice  of  the  Cour^  not  that  the 
ritnen  was  excluded,  but  that  the  Master  was  not  at  liberty  to  examine  this  witness 
r  to  receive  his  further  evidence  without  the  leave  of  the  Ck)urt. 

subsequent  to  the  time  the  witness  had  put  in  his  examination  to  the 
iterrpgatories  filed  in  the  cause,  it  had  been  discovered  that  new  evidence  could  be 
iven  by  him  and  it  was  therefore  desirable  to  examine  him,  for  the  purpose  of 
ringing  forward  such  new  evidence  in  support  of  the  case  made  hy  the  Defendant, 
•  would  have  been  easy  for  the  Defendant  to  have  applied  to  the  dourt,  stating  and 
towing  such  circumstances  as  [283]  would  have  induced  the  Court  to  give  leave  to 
ave  that  examination,  and  he  might  then  have  had  it. 

It  has  been  stated,  that  the  Master  being  of  that  opinion,  gave  an  o^wrtunity 
>  the  party  to  apply  to  the  Court,  which  he  did  not  think  ni  to  take  Mvantaes 
^  but  he  ^^erred  running  the  risk  of  succeeding  upon  (exceptions  to  the  MastePs 
►port 

The  7th  and  8th  exceptions  must  therefore  be  overruled.  (See  Wbitaker  v.  WrighL 
Hare,  321.) 

[283]  Watson  v.  Pabesr.  Feb.  16,  22, 1843. 

[S.  C.  12  L.  J.  Ch.  221 ;  7  Jur.  U3.] 

,  volunUury  covenant  is  suflident  to  support  a  creditor's  suit  against  the  represen- 
tatives of  the  covenantor. 

.  covenanted  with  B.  to  transfer  stock  into  the  names  of  C.  and  D.,  or  some  other 
person  to  be  named  by  A.,  upon  trust  for  R,  his  wife  and  issue.  Afterwards 
became  absolutely  entitled  to  the  fund.   In  a  suit  by  B.  against  the  representatives 
of  A.  to  obtain  satisfaction  out  of  his  estates  in  respect  ofthe  covenant.  Held,  that 
C  and  D.  were  not  necessary  parties. 

This  case  came  on  upon  demurrer  to  the  whole  bill  for  want  of  equity  and  for 
ut  of  parties. 

The  bill  in  substance  alleged,  that  a  Mr.  Oswald  married  in  1811,  and  that 
Devious  to  the  marriage,  Thomas  Shipman,  being  intimately  acquainted  with  both 
^es,  agreed  with  them  that  iu  the  event  of  the  marriage  bein^  solemnised  he 
Dold  make  such  provision  for  them  and  their  issne  as  mentioned  in  the  indenture 
^inafter  stated. 

[284]  That  in  pursuance  of  the  agreement,  Shipnum,  by  deed  dated  the  20th  of 
agost  1811,  after  reciting  diat  previous  to  the  marriage  he  had  "promised  uid 
^reed  that  in  case  such  marriage  snould  take  place  he  would  make  aprovisicn  for  the 
•d  Sarah  Simson  and  the  issue  of  such  marriage,  in  consideration  of  such  marriage,'* 
1^  Shipman,  "for  the  better  confirming  the  said  promise  and  engagement  made  by 
bn,  and  for  the  making  and  securing  a  settlement  and  provision  for  the  said  Sarah 
^ald  and  the  issue  of  such  marriage,  and  in  consideration  of  the  sum  of  10s.,"  &c., 
covenanted  with  Oswald  and  wife,  that  he  would,  in  his  lifetime  or  by  his  last  will 
id  testament,  give,  direct,  limit  and  appoint  unto  the  said  Thomas  Oswald  and 
irah  his  wife,  and  George  Lee  and  Joseph  Thoroe  Shipman,  or  unto  some  other 
pBon  or  persons  to  be  by  him  the  said  Thomas  Shipman  in  such  will  or  settlement 
imed,  the  full  sum  of  £3000  of  5  per  cent.  Navy  annuities, "  upon  trust  for  the  wife, 
wbaod,  and  the  issue  of  the  marriaee. 

According  to  the  statements  of  the  bill  the  husband  alone  became,  in  the  events 
Uch  happened,  entilJed  to  the  fund. 

&hi(raum  died  without  having  performed  this  covenant ;  and  this,  which  was  a 
reditoTB  euit^  was  instituted  against  his  representatives,  to  enforce  its  performance 
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out  of  the  testator's  real  and  personal  assets. .  Lee  and  Joseph  Shi]Hnan  wan 
made  parties  to  the  bill. 

To  this  bill,  the  Defendant  (the  executor  and  devisee  in  trust  of  the 
demnrred  for  want  of  equity,  and  for  want  of  parties. 

Mr.  Steere,  in  support  of  the  demurrer. 

[286]  By  the  Statute  of  Frauds  (29  Gar.  2,  c.  3,  s.  4)  no  action  shall  be 
whereby  "to  charge  any  person  upon  any  agreement  made  upon  consid 
of  marriage,"  &c.,  "unless  toe  agreement  upon  which  such  action  shall  be 
or  some  memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  lai 
authorised." 

Previous,  therefore,  to  this  marriage  there  appears  to  have  been  no  agreematl 
writing ;  there  was  therefore  a  mere  nudum  ^adum  which  gave  no  cause  of 
fFain  v.  WarUars  (5  East,  10) ;  another  objection  to  it  is,  that  die  oonsidentiQn  i 
appear  on  the  face  of  the  i^;roement. 

If  no  binding  obligation  existed  at  the  time  of  the  marriue,  no  sal 
recognition  would  give  it  validity.   In  Randall  v.  Morgan  (12  Yes.  67)  a  qa« 
arose  whether  a  letter  written  aiter  marriage,  sufficiently  recognised  an  i 

before  marriage  to  give  a  marriage  portion ;  and  Sir  W.  Grant  observed  

"Supposing,  however,  that  this  letter  refers  to  some  parol  promise  b^ire 
mamage,  I  doubt  extremely,  whether  this  would  be  sufficient  to  entitle  the  Court  I 
construe  this  into  an  acknowledgment  of  a  debt ;  for  the  promise  being  in  it 
nullity,  producing  no  obligation,  a  written  recc^ition,  after  uie  marriage,  would  { 
it  no  ralidity.    Otherwise  the  construction  of  uie  fourth  section  of  the  statute 
be  just  the  same  as  the  seventh,  which  requires  only  that  a  trust  shall  be 
by  writing.    Upon  that  clause  it  is  not  necessary,  that  the  trust  shall  be 
by  writing.   It  is  sufficient  to  shew  [286]  by  written  evidence  Uie  existence 
trust.   But  the  fourth  clanse  requires  the  very  agreement  to  be  in  writing,  and  i 
by  the  party,  to  be  charged  therewith." 

The  covenant  is  purely  voluntair,  and  the  covenantee  would  recover 
nominal  damages  at  law :  it  cannot  therefore  be  made  the  foundaticm  of  a 
suit  in  equity. 

Lee,  also,  to  whom  the  money  is  to  be  paid,  and  who  is  the  legal  owdct,  ii  { 
necessary  party  to  this  suit. 

Mr.  C.  Hall,  in  support  of  the  bill. 

This  is  not  the  case  of  a  voluntary  engi^ment  on  the  part  of  a  stranger: 
consideration  of  marriage  is  a  valuable  oonsraerataon,  and  sufficient  to  su^Mxti 
such  agreement. 

Whether  the  agreement  i>rior  to  the  marria^  could  be  enforced  or  not,  still  < 
deed  executed  after  the  marri^  imwu-ts  a  consideration,  and  an  aotion  at  law  en 
be  sustained  on  it,  Tuffnell  v.  (^tutabU  (7  Ad.  &  E.  798) ;  the  Plaintiff  is  tberefonf 
equity,  entitled  to  have  satisfaction  out  of  the  assete. 

Lee  and  Joseph  Shipman,  having  no  duties  to  perform,  are  not  pecesnaiy , 
to  the  suit ;  the  covenant  is  not  entered  into  with  Uiem,  and  it  is  to  traiisfv  to ' 
or  some  other  persons,  to  be  named  by  Thomas  Shipman. 

Mr.  Steere,  in  reply. 

[287]  Thk  Master  of  the  Rolls.  As  to  the  demurrer,  for  want  of  parties,  1 1 
of  opinion  that  it  cannot  be  sustained.  I  will  not  decide  the  demurrv  for  nut  i 
equity,  until  I  have  read  the  case  of  Rand(iU  v.  Morgan. 

F^.  22.   The  Master  of  the  Bolls  [Lord  Langdale].   This  case  stood  over, 
order  that  I  might  have  an  opportunity  of  reading  the  case  of  RandaU  v.  iff 
whic^  was  refeirod  to  in  the  argument   Having  r«u)  the  case,  I  am  of  opioioB 
it  has  no  beuin^  on  the  question  raised  by  this  aemurrer. 

the  bill  it  appears,  that  the  testator,  by  deed,  signed,  sealed,  and  ddivo^ 
promised  and  agreed  with  Thomas  Oswald  and  his  wife,  that  he  would,  in  his  Hfstni 
or  by  his  last  will,  direct  and  appoint  to  certain  persona,  or  to  persons  to  be  by  " 
named,  the  full  sum  of  £3000  5  per  cent.  Navy  annuities,  upon  the  trusts  and  for 
purposes  in  the  deed  mentioned. 
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^  the  prbmise  and  agreement  ander  seal,  a  covenant  is  constituted;  but  fJie 
tefsndant  (xmtendB  that  the  deed  was  executed  without  any  consideration,  and  that 

0  damigei,  or  only  nominal  dama^^  ooold  be  recovered  for  a  breaeh  oi  the  eovenant ; 
nd  therefore  they  argue,  that  the  Plaintiff  cannot  sustain  a  suit  framed  as  this  is. 
here  are  however  several  oases  in  which  a  breach  of  eovenant  to  do  a  particular  act 
H  been  held  to  constitute  a  debt,  as  in  die  case  of  Muuon  v.  May  (3  v.  &  R  194), 
ir  William  Grant  held  it  to  be  settled,  that  if  a  covenant  is  broken,  though  the  damages 
re  p88]  unliquidated,  the  covenantee  is  a  specialty  creditor ;  and  in  the  case  of 
mas  V.  Wright  (2  Myl.  &  K.  769),  where  the  testator  had  entered  into  a  voluntary 
nrenant  to  settle  certain  leasehold  and  copyhold  lands,  it  was  held  by  Lord  Cottenham 
lat  the  Plaintilfs,  who  claimed  under  the  covenant,  were  to  be  considered  as  creditors, 
id  that  although  (as  volunteers)  they  were  to  be  postponed  to  all  creditors  for  valuable 
onderation,  uiey  were  entitled  to  be  paid  out  of  the  assets  in  due  order ;  and  it  was 
isrred  to  the  Master  to  enquire  into  the  amount  of  the  damage  they  had  sustained. 

I  am  therefore  of  opinion  that,  even  supposing  tiie  deed  to  nave  been  voluntaty, 
H  bill  may  be  sustained,  and  that  the  demurrer  must  be  overruled.  (See  Clough  v. 
toAert,  10  Sim.  174.) 

[288]  The  Attobnet-Gbmeilll  v.  Foobd.  Feb,  20,  21,  22,  1843. 

[S.  C.  12  L.  J.  Ch.  238.] 

use  of  charity  property  for  ninety-nine  years,  at  a  fixed  rent^  oontaJniDg  no  contract 
to  repair  or  uiy  out  anjr  money  thereon,  set  aside. 

builaine  lease  of  cbs^ty  property  for  more  than  ninety-nine  years,  cannot  stand 
unless  tnere  be  some  special  grounds  on  which  it  can  be  protected. 

Some  property  at  Whitstable,  was  held  by  txnstees  of  a  charity  for  the  poor  of  tiie 
riih. 

In  1791,  the  trustees  demised  the  charity  property,  consisting  of  about  half  an 
te  of  land,  a  public-house  called  the  Hoy,  and  two  cottages  and  a  stable,  for  ninety 
ITS,  at  a  yearly  rent  of  20s.  The  demise  was  r289j  expressed  to  be  made  in 
asideration  of  a  former  lease  therein  mentioned  to  be  oaaoelled,  and  of  the  premises 
BDjg  repaired,  but  no  evidence  was  given  in  the  cause  of  that  being  the  &ot^ 

The  present  value  was  £60  a  year. 

;  This  information,  filed  without  a  relator,  sought  to  set  aside  the  lease  for  ninety- 
>e  years,  and  also  the  under-leases  which  had  been  granted,  but  the  latter  part  of 
k  relief  was,  in  the  course  of  the  argument,  abandoned. 

1  It  speared  that  during  the  progress  of  the  suit^  Mr.  Foord  died  and  his  repre- 
■tatives  having  proposed  a  <x>mpromise  bf  the  suit,  a  petition  was  presented  for  the 
ipne  of  effecting  it;  but  the  trustees  of  the  charity  opposed  tne  arrangement^ 
taking  it  would  be  disadvantageous  to  the  charity,  ui  consequence,  not  only  was 
Inll  of  revivor  filed,  but  a  supplemental  bill,  stating  all  the  matters  as  to  the 
mpromise,  and  again  putting  in  issue  the  very  points  raised  by  the  original  cause. 

Mr.  Femberton  and  Mr.  Blunt,  in  support  of  the  information. 

Mr.  Turner  and  Mr.  Shebbeare,  for  the  trustees,  supported  the  information.  They 
ed  The  Atiomey-Qeneral  v.  Kerr  (2  Beavan,  420),  and  The  AUome^Oenrnd  v. 
titingham  (3  Beavan,  91). 

Mr.  Tinney,  Mr.  Elderton  and  Mr.  Dixon,  for  the  sub-lessees. 

[290]  Mr.  Kindersley  and  Mr.  Simpson,  for  the  representatives  of  Foord. 

FA.  22.  The  Master  of  the  Rolls  [Lord  Langdale].  Upon  the  real  question  in 
ii  esse,  I  am  of  opinion  that  the  lease  of  1791  cannot  stand.  The  only  ground  upon 
ueh  it  was  oontended  that  it  could  be  sustained  was,  that  it  contains  certain  recitals, 
ki^  if  tone,  would  shew  ijiat  there  wad  a  consideration  given  for  this  lease,  a 
Hideration  which  would  have  been  beneficial  to  the  charity.  It  is  not  a  building 
and  one  of  the  rules  laid  down  in  this  Court  has  been,  that  a  building  lease  for 
longer  term  than  ninety-nine  years  cannot  stand,  unless  there  be  some  special  ^ound 
:  which  it  can  be  (wotected.   This  is  a  lease  for  ninety-nine  years,  containing  no 
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oovenants  to  keep  the  premiBes  in  repur,  and  no  covenants  as  to  laying  ont  tny  mooa 
upon  them :  I  am  therefore  of  opnion,  that  it  cannot  stand.  1 
The  Attorney-General  does  not  desire  to  disturb  the  sab-lessees,  and  tbereic 
the^  will  retain  their  interest.   The  only  question  as  to  tiiem  is  whether 
entitled  to  costs ;  I  cannot  say  that  I  think  they  are  entitled  to  costs ;  this  is  Qd 
case  in  which  costs  can  be  ordered  to  be  paid  out  of  the  charity,  and  they  luve 
made  out  a  case  to  entitle  them  to  costs  as  against  Mr.  Foord. 

There  is  another  question  raised  with  regard  to  the  costs,  which  inTolvei 
matter  in  great  perplexity.    This  cause  having  been  at  issue,  a  proposal  was  i 
by  the  representatives  of  Mr.  Foord  to  compromise  the  suit.   They  were  willii 
compromise  the  suit  on  certain  terms.    The  Attorney-General  thought,  and  after 
all  that  has  taken  place,  I  am  not  sure  the  Attorney-General  was  not  ri^  i 
would  be  expedient,  and  for  the  benefit  of  the  charity,  to  stop  the  litagation, 
obtain  for  the  charity  the  increased  rent  for  the  future,  togetJiw  with  the  costs  ol 
suit,  by  which  means  the  beneficial  objects  of  the  charity  would  be  immedii 
brought  into  exercise ;  but  the  trustees  represented  that  this  compromise  woid 
very  disadTaDtageous ;  that  Ute  value  of  the  property  was  such,  that  to  aocej*' 
increased  rent  for  the  remainder  of  the  time  would  be  injurious  to  the  chari^. 
that  state  of  things  it  seems  to  have  been  absolutely  necessary  that  the  matter  di 
undergo  some  subsequent  investigation ;  perhaps  by  a  reference  to  the  Mastri 
enquire  whether  it  was  beneficial ;  but  the  course  adopted  was  to  brine  the  a 
to  a  heuing.    If  publication  had  then  passed,  which  I  suppose  it  had,  wita 
could  not  have  been  examined  in  the  original  cause  without  an  order ;  bat  do 
order  was  obtained,  and  not  only  was  a  bill  of  revivor  filed  to  bring  Mr.  Ffl 
representatives  before  the  Court,  but  also  a  bill  of  supplement,  stating  lul  the  rai 
as  to  the  compromise,  and  putting  in  issue  again  those  very  points  raised  ii 
original  cause.   It  has  been  stated,  tiiat  these  {Mroceedines  took  place  for  the  pa 
of  having  the  decision  of  the  Court  on  the  costs  of  the  petition.    I  eonfe«, 
hearing  all  that  has  been  said,  that  I  am  by  no  means  satisfied  that  it  wis 
necessary.    It  was  clearly  put  in  issue  in  the  original  information  that  the 
was  above  £60  a  year.    The  answer  stated  it  was  £44  a  year.    The  trustees  i 
that  the  answer  was  wrong,  that  if  the  information  were  proceeded  in,  it  i 
establish  that  the  value  was  greater.    All  that  might  have  been  proved  is 
original  information,  and  I  am  very  much  at  a  loss  to  discover  on  wh^  gnm 
representatives  of  Mr.  Foord  are  to  be  called  upon  to  pay  the  eoste  of  that  pn 
ing.    [292]  I  certainly  do  not  think  that  it  is  a  sufficient  justification  of  tb 
ceedin^,  to  sav  that  that  was  necessary  for  the  purpose  of  bringing  the  pd 
a  decision,   ^e  point  in  issue  was  the  value,  and  the  question  raiaedpy  so^ 
was  the  costs  of  the  petition,  which  might  have  been  determined  on  the  p< 
being  brought  on  with  the  cause. 

r  find  some  difficulty  in  dealing  with  those  costs.  I  t^ink  that  the  li^ 
will  be,  that  the  costs  of  the  supplemental  information  be  deducted  from  ths 
of  the  original  information  which  Mr.  Foord  must  pay,  the  costs  which  then 
due  to  the  Attorney-General  should  be  thrown  on  the  charity. 

In  the  present  state  of  the  thing,  I  cannot  say  the  trustees  were 
sug^sting  and  brining  forward  the  point.    If  they  had  been,  they  ought 
personally  charged  with  the  cost ;  but  I  cannot  say  I  think  they  were.  (See  Ji 
Cfeneml  r.  Pargder,  6  Beav.  150.) 


[293]   CocKELL  V.  PuGH.   MttTch  3,  16, 1843. 

The  executor  of  a  surviving  trustee  declined  stating  whether  he  would  or  oot 
the  will,  and  neglected  for  thirty-one  days  after  notice  to  transfer  bust 
standing  in  the  name  of  his  testator.  Held,  that  he  was  a  trustee  witli 
1  W.  4,  c.  60,  and  a  traiufer  was  ordered  to  new  trustee^ 

The  Court,  if  perfectly  satisfied,  will  make  an  order  to  transfer  under  the 
Act  without  a  reference.  1 
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Under  a  marriaee  settlement,  the  sums  of  jS7694  oonsob,  and  £4000,  were 
lited  in  Dampier,  Hopkins  and  William  Pugh,  upon  the  usual  trusts. 
,  The  suit  was  instituted  in  1833,  reapeoting  the  sum  of  £4000  only.    Pending  ■. 
i  Hiit)  Dampier  and  Hoj^dns  died.   Pafidk,  who  survived,  bad  br  his  answer 
butted  the  trust;  he  afterwards  absconded  and  died  abroad.   He  app(»nted 
L  Buokley  Pugh  his  sole  executor,  who,  as  executor  of  the  surviving  trustee, 
ap]died  to  in  writing,  in  August  1842,  to  trwsfer  the  trust  fund  to  the  new 
mm  appointed  under  the  settlement,  declined  to  say  whether  he  would  or  not 
■re  thfl  will,  and  stated  he  would  prefer  the  matter  taking  its  own  course. 
[a  petition  being  presented  by  the  parties  beneficially  interested,  it  was  referred 
■e  Master  to  ascertain  whether  William  Pugh  was  a  trustee  of  the  sum  of  £7694 
Inn  the  meaning  of  the  Act,  and  for  whom. 

The  Master  found  in  the  afifirmative,  and  a  petition  was  now  presented  to  confirm 
report,  and  that  the  secretary  of  the  bank  might  transfer  the  fund  to  the  new 
itee<  of  the  settlement. 

Mr.  £(^ers,  in  support  of  tke  petition,  relied  on  parte  WviUer  (6  Kuss.  284), 
mk  Bagger  (1  Beavan,  98). 

fifr.  James  Parker  and  Mr.  W.  H.  Clarke,  ctmM,  objected  that  the  reference  to 
I  Master  ought  not  to  have  [294]  been  whether  William  Pugh  was  a  trustee,  but 
ither  William  Buckley  Pugh  was  a  trustee.  They  cited,  in  the  matter  of  And&-son 
IL&Go.  27). 
[Mr.  Rogers,  in  reply. 

fThb  Master  of  the  Rolls  [Lord  Langdale].  The  objection  to  the  reference  is 
e  matter  of  form.  The  reference  is  made  for  the  satisfaction  of  the  Court,  and 
ie  Court  is  perfectly  satined  of  the  facts,  the  order  may  be  made  without  any 
rence,  or  the  reference  will  be  confined  to  those  facts  only,  as  to  which  die  Court 
lot  feel  satisfied  without  a  reference. 
I  will  look  at  the  cases  cited. 

Marth  16.  The  MjUTSR  of  the  Bolls  [Lord  Langdale]  made  the  order  for 
irfer,  observing  that  there  appeared  to  be  no  entry  in  the  registrar's  book  of  the 
I  bef(»e  Lord  Lyndhuntw 


[290]  £abl  Neuk)n  v.  Lord  Bbidport.  AprU  1,  6,  1843. 

[S.  C.  7  Beav.  19fi.] 

I  a  party  takes  his  state  of  facts  into  the  Master's  office,  and  obtains  leave  to 
nine  witnesses  and  completes  the  examination,  his  opponent's  state  of  facts 
tty,  at  any  time  before  publication,  be  amended  by  leave  of  the  Master. 
fPlaiotifi' and  Defendant  took  their  states  of  facts  into  the  Master's  office.  The 
itiff  completed  the  examination  of  his  witnesses,  and  was  about  to  obtain  an 
to  pass  publication,  when  the  Defendant,  with  the  Master's  permission, 
into  the  Master's  office  an  amended  state  of  facts.    Held,  not  irregular, 
a  motion  in  the  alternative  to  suppress  it  and  the  subsequent  proceedings,  or 
the  Defendant  might  pay  the  costs  occasioned,  was  refused  with  costs. 

UD  inquiries  had  been  directed  by  the  decree,  and  the  cause  being  in  the 
Mer's  office,  the  Plaintiff,  on  the  8th  of  December  1841,  carried  in  his  state  of 
fci,  and  oD  the  10th  of  February  1842  it  was  decided  that  evidence  should  be 
hved  into  in  support  of  it. 

llie  Defendants  carried  in  their  state  of  facts  on  the  29th  of  April  1842,  and  on 
f  6tii  of  July  1842  it  stood  over  to  save  expense  by  admissions. 
>0n  the  8th  of  August  1842  the  Plaintiff  served  an  order  which  he  had  previously 
pned  iai  an  interpreter,  and  on  the  same  day  commenced  examining  his  witnesses, 
■M,  at  an  expense  of  £720,  he  had  brought  over  from  Sicily.  Having  completed 
f  examination,  the  Plaintiff,  on  the  23d  of  January  1843,  gave  notice  of  motion 
^UB  publication,  but  before  the  motion  had  been  heard,  and  on  the  10th  of 
muy  1843,  the  Defendants  carried  an  luuended  state  of  facte  into  the  Master's 
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office,  which  wu  permitted  by  the  Muter,  who,  on  the  16th  of  Mbj^  1843,  mtIxM 
that  a  oommisfldoiL  was  neeesiar^  to  pwve  the  amended  state  of  On  tUi 
certificate,  an  order  for  a  commnnon  was  obtained  on  the  same  day ;  and, mdM 
same  dav,  the  FlaintifiTs  motion  to  pass  publication  was  refosed ;  but  the  De^eduto 

were  ordered  to  pay  the  costs. 

It  was  DOW  moved,  on  behalf  of  the  Plaintiff,  that  the  amended  state  of 
the  certificate  and  the  order  for  [206]  a  commission  might  be  soppreased,  or 
the  Defendants  might  be  put  on  terms  to  pay  the  Plaintiff's  costs  of  jdniog  ■ 
the  commission,  and  of  the  proceedings  under  the  same  and  occaaioDed  iki 
amendments. 

Mr.  Tinney  and  Mr.  Gkirdner,  in  support  of  the  motion,  contended,  thst  ate 
the  Plaintiff  had  commenced  the  examination  of  his  witnesses  in  August^  it  wb 
longer  competent  for  the  Defendants  to  oarry  in  an  amended  state  of  fscd,  i 
thus  alter  the  issue  tendered  by  them,  and  render  nugatory  the  eridenoe  tskes 
behalf  of  the  Plaintiff,  who  mifi^t  have  been  proceeding  under  a  wrc»g  impi 
as  to  the  usue  raised  by  the  Defendants.   Tne^  argued  that  snoh  wai  As 
pi-actice  of  the  Masters'  offices,  and  in  conformity  with  the  mle,  tiiat  sfcer 
joined  no  amendment  is  pennitted. 

Secondly,  they  insisted,  that  if,  by  the  indulgence  of  the  Court,  these 
were  to  stand  and  the  Defendants  were  to  retain  their  commission  to  ezsmioe 
witnesses  in  Sicily,  they  ought  to  indemnify  the  Plaintiff  the  expenses  he  had 
put  to,  or  would  be  put  to,  in  consequence  of  the  negligence  and  dftlw  d 
DofMidants,  and  who,  coming  for  an  indulgence,  ought  to  pay  for  it  Tjh^ 
Lord  Clarendon's  Orders,    (fames'  Orders,  192.) 

Mr.  PembertOn  Leigh,  Mr.  Turner,  and  Mr.  Bowyer,  contrh,  argued  ^at  t^en 
no  such  rule  of  practioe  as  that  alleged  by  the  Plaint^,  and  that  until  the  en' 
had  been  made  known,  either  party  was  at  liberty,  with  the  sanction  (tf  the  " 
to  bring  in  an  amended  state  of  facts,  and  to  proceed  to  examine  witnesses 
That  iiit  were  otherwise,  one  party,  by  un-r297}<lue  haste,  might  effectoally 
his  opponent  from  properly  bringing  forward  his  case  upon  the  enquiry. 

That  it  was  evident,  that  the  negotiation  as  to  admissions  had  caused 
consideration  of  the  Defendants'  original  state  of  facts  by  the  Master,  to  be 
pooed  and  had  created  the  delay ;  that  it  was  not  right  that  the  Plaintiff,  who 
par^  to  that  proceeding,  should  now  take  advantage  of  the  delay. 

That  the  matter  was  properly  within  the  discretion  of  the  Master,  who  neeea 
possessed  an  extensive  control  over  the  proceedings  in  his  office ;  and  that  it  did 
appear  that  any  extra  expense  had  been  or  would  be  incurred  by  the  Plaintiff 

Mr.  Tinney,  in  reply. 

The  Master  of  thb  Bolls  [Lord  Langdale].   This  is  certainly  a  very 
application,  and  one  which  does  not,  on  the  face  of  it,  appear  to  me  to  be 
reasonable.   Here  is  a  most  important  and  complicated  enquiiy  pending  befoce 
Master.   Both  parties  have  carried  in  their  respective  states  of  facts,  oae  has 
witnesses,  and,  before  the  publication  of  the  evidence,  the  Master,  who  has  the 
of  this  enquiry,  has  given  leave  to  the  other  side  to  amend  his  state  of  facta, 
certified  as  to  the  propriety  of  issuing  a  commission  to  examine  witnesses  alM<osd, 
the  purpose  of  enabling  the  party  to  prove  that  amended  state  of  facts,  and  npoo 
Master's  certificate,  an  order  has  been  obtained  for  issuing  such  commissioD. 

This  motion  seeks  to  set  aside  the  amended  state  of  facts  aud  the  {ff 
subsequent  upon  it,  on  the  [298]  ground  of  irregularity.    Whether  there  has 
an  irregularity  or  not,  is  a  matter  which  I  certainly  should  not  like  to  dedde  oo 
own  judgment^  without  first  enquiring  as  to  the  usual  pratMice  in  the  Maitv'sO 
in  that  respect. 

The  Puuntiff's  state  of  facts  was  taken  into  the  Mastoids  cSBee  on  the 
December,  and  he  obtained  leave  to  examine  witnesses  in  ^e  ordinary  coarse.  B* 
might  have  witnesses  examined  in  London  by  procuring  the  attendance  cff  hia  witasMtf 
from  abroad ;  but  there  was  nothing  to  preclude  either  party  from  having  a  eoMnoao 
to  examine  their  witnesses  abroad.  . 

No  state  of  facts  was  brought  into  the  office  on  behalf  of  the  Defendants  Lord  w 
Lady  Bridpcnrt  until  five  months  afterwards,  namely  till  the  29th  of  April  Nova 
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banniDnit  were  to  prevail,  fchat  a  party  is  not  entitled  to  amend  a  state  of  facta, 
Mt  m  other  party  has  oonunenoed  the  examination  of  bis  witnesses,  then  as  the 
mtiS  had  commenced  the  examination  of  his  witnesses  on  the  9th  of  December, 
pIMeDduta  would  have  been  precluded  bringing  in  uiy  state  of  facts  at  all. 
\(ha  Mastib  of  thb  Boixs  proceeded  to  state  the  ciroamstances  of  the  casO} 
Ui  it  is  unneoessai^  to  repeat,  and  proceeded) : — 

ilo  this  state  of  dimgs,  it  is  asked,  in  the  first  {dace,  that  Lord  and  Lady  Bridport 
be  preelttded  from  alleging  ikoaa  facts  which  are  necessary  to  establidi  their  ease 
V  tiie  enquiry.  Under  the  oiroumstanoes  which  hare  taken  place  in  this  cam, 
i>  ntterly  impossible,  and  cannot  be  serioudy  thought  of.  It  is  then  said  that 
keee  proeeedings  are  so  irregular,  that  if  the  Defendants  are  desirous  of  being 
nd  UierBfrom,  [299]  they  must  pay  all  the  costs ;  besides  this,  it  is  said  Uiat 
•  has  been  very  great  and  very  unreasonable  delay  on  the  part  of  the  Defendants. 
|D  make  some  enquiries  as  to  the  course  of  proceeding  before  the  Masters  in  these 
t  before  I  decide  this  case ;  but  if  one  party  thinks  fit,  and  finds  it  for  his 
BitB^  in  order  to  secure  testimony  which  mi^nt  or  might  not  be  in  danger  of 
{  wit,  to  oommence,  with  all  the  ditigence  he  »  master  of,  the  examination  of  his 
MHS,  is  he,  from  the  moment  he  commences  the  examination  of  his  witnesses,  to 
i  bWty  to  preclude  hia  opponents  from  bringing  in  an  amended  state  <A  facts, 
J  state  of  raots  at  all,  and  tdiat,  though  he  has  given  him  no  notice  further  tiuui 
vhidk  is  usually  given  in  the  course  of  the  examination  %  If  he  is,  we  must 
der  that  role,  and  the  oonseqoenoes  which  the  Defendants  desire  to  he  relieved 

'  state  of  facts  may  be  amended  over  and  over  again  according  to  the  circumstances 
lease.  The  Master,  who,  upon  an  enquiry  of  this  kind,  has  a  large  discretion 
which  the  Court  is  by  no  means  disposed  unneeessarily  to  interfere,  may  consider 
ary  for  the  purpose  of  conducting  the  enquiry,  and  give  leave  to  do  it.  Then 
'7  who  proceeds  with  diligence  and  with  strict  propriety  in  the  examination 
M  for  himself,  bat  without  any  constat  on  the  part  of  the  Master  as  to  the 
period  from  which  the  parties  shall  be  bound  by  their  states  of  facts,  or 
tiie  parties  are  to  be  considered  at  issue,  and  without  any  intimation  to  the 
side,  oy  examining  witnesses  one  day  to  luve  a  right  to  preelude  his  opponent 
bringiDg  forward  an  impwtant  fact  the  next  day?  If  that  be  the  sti^  of 
'  i,  it  certainly  requires  some  consideration ;  I  will  enquire,  but  I  have  no  doubt 
refuse  this  motion  in  the  terms  in  which  it  is  made. 
With  respect  to  the  oosts,  I  will  consider  how  far  the  parties  may  be  relieved 
the  oonsequences  of  any  irregularity  that  has  occurred.  If  there  is  to  be  a 
ion,  it  will  be  directed  for  the  purpose  of  giving  a  real,  fair,  and  bond  fide 
sation  of  witnesses  to  the  satisfaction  of  both  parties.  Though  granted  for  the 
t  d  one,  still  the  other  party  must  have  the  opportunity  of  attending  with  all 
r  faoilitiea. 

n  stoongly  of  opinion,  that  if  the  Plaintiff  in  this  case  is  advised  that  he  ought 
^  forward  a  supplemental  state  of  facts,  to  enable  him  to  give  evidence  of 
tug  of  which  he  was  first  apprized  by  the  amendment  justice  requires  that  he 

have  the  opportunity  of  doing  it.  li  the  Defendants  ming^  forward  new  facts 
Isodment,  tne  Plaintiff  must  have  an  opportunity  of  meeting  them ;  natural 
I  requires  that  he  should  have  that  opportunity.   Anything  contrary  to  that 

seem  to  be  so  abhorrent  to  fair  dealing  that  it  could  not  be  allowed, 
ilh  sides  are  engaged  in  a  contest  of  great  complication  and  great  difficulty, 
ing  dose  uid  exdusive  attention  for  a  long  time ;  I  do  not  wonder  that  the 
il  zeal  which  is  engendered  in  the  course  of  this  matter  should  lead  to  some 
It.  It  has  been  a  great  satisfaction  to  me  to  have  heard  from  each  side  testimony 
ihir  dealing  of  the  other. 

till  endeavour  to  oommunioate  wi^  tlie  Masters  in  the  course  of  to^lay,  and  I 

■Dtaon      case  on  Wednesday. 
HI]  4^  6.   Thb  Master  of  ths  Bolls  \Latd  Langdale].  I  have  had  a 
pueatMm  wiUi  some  of  the  Masters,  and  though  I  do  not  find  amon^  them  a 
■tsonformity  of  practice,  yet  most  of  them  say,  distinctlv,  that  there  is  not  the 
P^tgree  of  irregiuarity  in  this  prooeedin§^  and  tiiat  it  nas  been  quite  in  con- 

K.  n.— 27* 
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f  ormitv  with  the  practice  of  their  offices ;  tfaoogh  there  ia  some  doubt  oo  the  , 
other  Maiters,  yet  they  all  iMnk  that  special  oircomitaiMes  may  arise,  wUdTi 
make  this  mode  of  proceeding  pcu-fectly  proper. 

I  have  considered  the  case  with  all  ute  attention  that  I  could,  and  I  eextiinlyi 
of  opinion,  that  under  the  circumstances  of  this  case,  it  is  in  conformity 
practice  in  the  Master's  office  to  receive  an  amended  state  of  facts  before  pabl 
and  to  go  into  new  evidence.  The  subject  was  discussed  beforo  Lord  Eldon  in  t< 
of  jrmam  T.  JFittan  (19  Ves.  589 ;  and  see  v.  Sbula,  1  MoUoy,  328).  b  I 
ease  ^luUication  had  passed,  and  on  the  sroona  that  puUication  had  pawed  sod 
depositions  bad  become  known  to  all  the  parties,  be  was  clearly  of  opinion,  in 
formity  with  what  is  now  the  ordinary  practice,  that  there  could  not  be  a  ' 
examination  without  special  leave  of  the  Court ;  but  it  does  not  seem  to  hai 
stated  by  anybody,  that  there  might  not>  at  an^  time  prior  to  the  publicatami,  i 
been  an  examination  of  witnesses,  uid,  as  preliminary  to  such  examination,  s  ' 
ment  shewing  the  facts  which  were  to  be  tlw  subject  of  that  examination. 

There  was  a  case  before  Lord  Cottenham,  which  has  not  been  repwted, 
does  not  bear  on  this  directiy,  but  it  certainly  shews  what  is  the  view  taken  <^ 
matters.  It  was  a  case  of  ao  enquiry  as  to  the  next  of  [302]  kin,  a  state  of 
been  earned  in,  witnesses  had  been  examined  on  both  sides,  and  the  examiz 
it  would  appear,  entirely  brou^t  to  a  close ;  the  evidence  was  not  bowevw  i 
interrogatones,  bat  on  affidavits,  which  maJEes  a  great  difference^  because 
duction  d  every  affidavit  is  the  same  as  puUication ;  the  evidence  having  bt 
through,  and  the  Master  being  prepared  to  make  his  report,  another  fact  was 
forward,  and  it  was  said  that  the  parties  were  not  then  at  liberty  to  prove  it 
Master  tiiought  it  was  too  late,  and  that  be  ought  not  to  admit  any  fresh  ezandD 
In  that  state  of  circumstances  application  was  made  to  Lord  Cottenham,  u 
referred  it  back  to  the  Master  to  review  his  report,  thinking,  that  under 
circumstances,  a  party  ought  not  to  be  precluded  from  brining  forward  fret: 
which  were  material  to  be  enquired  into.  Certainly  the  case  is  not  saffidentfy  i 
to  make  the  one  an  authority  for  the  other,  but  it  shews  the  view  taken  in  %i 
this  kind. 

On  looking  at  tiiis  matter  with  all  the  attention  I  can  give  to  it,  I  do  not  fii 
irregukrity  ia  the  proceeding  and  I  must  add  farther  in  thia  case,  that  if  ' 
prooeeding  there  had  been  a  deviation  from  whi^  mig^t  be  coosidered  the 
practice  m  the  Master's  office,  I  think  the  special  cireamstancea  here  were 
to  justify  it.    It  is  perfectly  dear  to  me,  that  after  that  meeting  of  the  6tii 
1842,  it  must  have  been  in  the  expectation  of  everybody,  that  some  further ! 
were  to  take  place  with  reference  to  the  state  of  facts  brought  in  by  Ixh^ 
Bridporb;  whether  tiiat  proceeding  was  postponed  merely  for  the  purpose  at 
whetner  admissions  of  documents  could  be  made,  or  whether  it  was  poetpoDed  I 
purpose  of  considering,  between  the  parties,  what  mode  of  proctf  on  the  subject  i 
uquiry  at  large  was  to  be  adopted,  [303]  still  something  ot  neeeasitgr,  wis 
done,  and  if  the  puties  oould  not  come  to  an  agreement  respecting  it^  there  moitl 
necessarily  been  a  further  proceeding  before  the  Master  on  the  atate  of  fsetsr' 
was  under  his  oonsideration  aa  the  6th  of  July.   That  never  was  iHOOght  i 
consideration  at  aU.   The  other  party  could  not,  by  i»t)oeedin^  to  en 
witnesses,  preclude  the  Master  from  going  into  a  subject,  the  otmsKlaatioD  o 
had  been  merely  postponed,  and  preclude  him  from  the  right  to  have  it 
investigated.   I  thmk  that  the  matter  was  left  in  a  state  that  gave  to  the  othc 
a  right  to  proceed;  and  if  the  Defendants,  having  that  right,  found  thejr 
proceed  with  greater  advantage  by  amending  their  state  of  facts,  I  know  ot 
and  no  princij^e  of  practice  that  would  preclude  tiiem  from  so  doing. 

I  am  of  opinion  that  this  motion  is  entirely  mistaken,  and  I  think  it  n 
refused  with  costs.  At  the  same  time  justice  must  be  done  to  the  other  side] 
not  aware  that  it  will  be  in  the  least  degree  neeessary  for  me  to  make  any  i 
order  on  the  subject,  but  new  allegations  having  been  brou^t  forward  < 
Mnsndsd  state  iaota,  there  must^  on  that  new  matter,  be  a  lust^  bur,  and  i 
litigation  between  the  parties ;  it  being  the  right  of  the  PlaintifF  to  not  ii 
mftllor  proper  to  meet  the  allegatiims  now  brao^t  forward  by  Lora  sod 
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idport  I  do  not  think  it  will  be  necessary  for  me  to  interfere  in  the  matter,  but 
Ike  Ibiter  entertaina  uiy  scruple,  upon  an  appUcalaon  made  here,  I  should  require 
tj  Btnmg  reasons  to  induce  me  to  r^use  to  the  Plaintiff  liberty  to  meet  tiiose  new 
Klin  every  way  that  justice  may  require. 


[304]   Cattkll  v.  Simons.    Aprii  19,  24,  1843. 

[See  /«  re  Bank  of  Hindustan,  China  and  Jo^m^  1867,  L.  R.  3  Ch.  126,  n.  \ 
Bobart*  v,  Bvke,  1878,  8  Ch.  D.  200.] 

I 

Na  reoeiTable  and  payable  by  two  parties,  ordered  to  be  mutoally  set  off,  without 
Ngud  to  the  lien  of  the  solicitors. 

iMaster  of  the  Bolls  has  jurisdiction  to  direct  costs  which  have  been  ordered  by 
Ike  Lord  Chancellor  to  be  paid  by  the  Defendant  to  the  Plaintiff  to  be  set  (nf 
Ipiiut  costs  ordered  by  the  Master  of  the  BoUs,  to  be  paid  by  the  Plaintiff  to  the 
Meodant.  The  order  may  be  obtained  on  motion,  and  the  notice  of  motion  may 
n  giren  before  the  taxation. 

luud  Chancellor  on  the  8th  of  November  ordered  the  Defendant  to  pay  costs  to 
ke  Plaintiff,  but  the  order  was  not  completed  till  the  23d  of  December.  The 
luter  of  the  Rolls  on  the  15th  of  December  ordered  the  Plaintiff  to  pay  costs  to 
be  Defendant,  and  on  the  19th  the  Plaintiff  offered  to  set  off  the  costs.  The 
Meadant  in  January  following  issued  an  attachment  for  the  costs.  Held,  that 
ks  Plaintiff,  notwithstanding  he  was  in  contempt,  mi^t^  under  these  circumstanoes, 

km  to  set  off  the  costs. 

I 

this  ease,  which  is  reported  in  a  former  volume  (B  Beavan,  396),  now  oame  on 
■  s  motion  by  the  Plaantiflb,  that  costs  ordered  by  the  Lord  Chancellor  to  be  paid 
|Im  Defendant  to  the  Plaintiff  might  be  set  off  agunst  costs  ordered  by  the 
tier  of  the  Rolls  to  be  paid  by  the  Plaintiffs  to  the  D^endant  The  circumstanoes 
IsoDveniently  appear  by  the  following  chronological  statement: — 
Pd  the  8th  of  November  1842  the  Lord  Chancellor  ordered  the  Defendant 
to  pay  costs  to  the  Plaintiffs, 
the  8th  of  December  the  minutes  being  mentioned  to  the  Lord  Chancellor,  a 
I  was  directed  to  be  made. 

the  15th  of  December  the  Master  of  the  Rolls  ordered  the  Plaintiffs  to  pay 
\  to  tiie  D^endant  Flecknoe. 

the  ISth  of  Deeember  the  Plaintiffs  gave  notice  to  the  Defendant  tiiat  they 
[willi^  to  set     the  costs  they  had  to  pay  against  those  they  had  to  receive. 
On  the  2dd  of  Deeember  ^e  minutes  of  tiie  Lord  CSiancellor'B  order  were 

the  11th  of  January  following,  the  Defendant  issued  an  attachment  against 
lintiffs  for  £10,  16s.  4d.  part  of  (Huts  under  the  Master  of  the  Rolls'  order, 
the  13th  of  January  the  Defendatit  issued  a  subpaena  for  £24,  19b.  8d.,  the 
ig  costs  under  the  same  order.  «» 

the  14th  of  January  the  sui^na  for  costs  was  served  on  the  Plaintiffs,  and  on 
le  day  the  Plaintiffs  gave  this  notice  of  motion  to  set  off  the  costs., 
the  16th  of  January  the  Fhuntiflb'  costs  under  the  Lord  Chancellor's  order 
I  taxed  at  £38,  Us. 

lader  these  circumstances,  £30,  16b.  bang  due  from  the  Plaintiff  to  the 
it  and  ^638,  lis.  from  the  Defendant  to  the  Plaintiffs,  this  motion  was  now 
on. 

r.  Teed  and  Mr.  W.  T^  S.  Daniel,  in  support  <tf  the  motion, 
r.  Pemberton  and  Mr.  Chandless,  cfmim,  objected,  first,  that  interlocutory  costs 
[  not  be  ordered  to  be  set  off  so  as  to  defeat  the  right  of  the  solicitor ;  secondly, 
an  application  ought  not  to  be  made  by  motion ;  thirdly,  that  the  notice  of 
could  not  be  given  until  the  amounts  had  been  ascertained  by  taxation; 
3y,  tibat  the  Pluntifb  being  in  contempt,  oould  not  be  heard  in  support  dl  a 
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motion ;  and  lastly,  that  the  Lord  Chancellor  having  by  his  order  speoifioallydinttad 
that  the  costs  should  be  paid  by  the  Defendant  to  the  PUdntifis,  thb  Goint  had  m 

junsdiction  to  alter  or  vary  that  direotaon. 

[306]  Taylor  v.  Pmkam  (16  Vea.  72),  Ex  park  Rhodes  {Ibid.  539X  ^rigU  r.  MA 
(1  Sim.  &  a  266),  and  FowfcHU  t.  BaU  (4  MyL  &.  Cr.  282)  were  cited. 

Mr.  Teed,  in  reply. 

The  Maoteb  of  the  Bolls  \hord  Langdale].  Where  a  pftrtjy  owes  sDotkr 
£35,  168.  for  costs,  and  at  the  same  time  is  entiUea  to  receive        148.  frmnhimh 

other  costs,  nothing  would  seem  more  reasonable  than  ihst  these  sums  shonld  best' 
off  one  against  the  other.  Several  objections  have,  however,  been  made  to  \ 
application. 

First,  that  it  interferes  with  the  rights  of  the  solicitor,  but  I  have  no  douU  ikt- 1 
ever  of  the  rule,  that  the  lien  of  the  solicitor  for  costs,  is  not  to  interfere  wil^  tbj 
rights  of  the  parties.  I  have  already  had  occasion  to  ooosider  the  point ;  and  I  tbkj 
the  case  is  reported.   {Beufftree  v.  frataon,  2  Keen,  713.) 

Secondly,  it  is  said,  that  the  application  ought  not  to  be  made  by  motion,  hdl\ 
cannot  see  why  the  Court  is  not  to  proceed  upon  motion ;  or  why  the  partieB  an  Mj 
be  put  to  the  trouble  and  expense  of  attachments,  and  other  iffooeedinffl,  to  woAi 
tiieir  rights,  when  (here  is  a  plain  equity  to  have  the  costs  set  off.  H I  had  h 
aware  of  the  circumstances  when  the  order  was  made  her^  I  should,  if  I  had  jaridft'l 
tion,  have  ordered  the  costs  to  be  set  off.  I  am  of  opinion,  that  the  appUeatioD  iim 
improper  by  motion.  1 

Thirdly,  it  is  said,  that  the  Fhuntiffs'  oosts  bad  not  been  ascertained  nntfljtej 
the  notice  of  motion  had  been  given,  but  I  am  of  opinion,  that  it  was  not  m 
sary  to  wait  until  the  amount  of  the  costs  had  been  ascertained. 

The  fourth  objection  is,  that  an  attachment  had  issued  against  the  Flaintift  i 
to  the  notice  of  motion,  and  that  being  in  contempt,  the  Plaintiffs  cannot  be ' 
I  think,  however,  under  the  circumstances,  the  objection  ought  not  to  prerail,  i 
that  the  offlur  to  set  off  was  made  on  tiie  19th  of  December,  tiiat  the  Lord< 
Older  was  not  ultamatetv  setded  until  the  33d  of  December,  and  that  the 
was  issued  4m  tiie  llui  ot  January.   (See         v.  Biyamt,  3  MyL  &  Cr.  191* 
mUtm  V.  SiOes,  lb.  197.) 

The  last  is  the  onhr  serious  objection,  namelv,  that  the  order  asked  for 
interfere  with  the  Lord  Chancellor's  order,  and  that  the  Plaintiffs  ought  to  1 
applied  to  the  Lord  Chancellor  on  the  subject,  when  the  matter  was  before  \am  ol 
the  23d  of  December.    It  does  appear  to  me,  that  the  Lord  ChanoeUor  had  j 
diction  over  the  matter,  and  might  either  have  ordered  the  oosts  to  be  set  o£C  or  1 
directed  that  the  order  should  not  be  carried  into  execution,  until  an  OMKHtani^  i 
been  given  to  the  PlaintijSs  to  apply ;  I  must  reserve  the  point  aa  to  toe  intevfan 
with  the  Lord  Chancellor's  order. 

April  24.   Thk  Mastbe  of  tec  Bolls  Jhard  Langdale].   By  an  otdo*  >*do1 
the  Lord  CbuioeUor,  the  Defendant  was  ordeored  to  unr  oosts  {the  amoont  d 
has  been  ascertained  to  be  £36,  14b.)  to  the  Plaintiffs.   By  an  order  made  1 
Bolls,  the  Plaintiffs  were  ordered  to  nay  ooats  (the  amount  of  vhkh  has  been 
tained  to  be  £35,  16s.)  to  the  same  Defendant   [308]  The  Defendant,  who  hMi 
paid  the  £38,  lis.  due  from  him,  claims  to  be  entitled  to  compel  the  PlaintiA  to| 
Uie  £35,  16s.  due  to  him.    And  the  Plfuntiffs  ask,  that  one  set  of  costs  may  bsi 
off  against  the  other,  and  that  the  Defendant  may  not  be  permitted  to  enforoi^ 
payment  of  the  costs  due  to  him,  without  pajring  the  oosts  due  from  him. ' 

It  appears  to  me,  that  in  making  thia  apimcation,  the  PlaintiffB  do  not  seek  I 
vary  the  order  made  by  the  liOrd  Chancellor  in  their  favour,  but  clsiming 
the  Defendant  the  duty  of  his  obedience  to  that  order,  and  admitting  in  fovoor 
Defendant  the  duty  of  their  own  obedience  to  the  order  made  here,  tbey  asl; 
the  DeFeudant  may  not  be  at  liberty  to  enforce  obedience  to  the  oider  made 
without,  on  his  put^  obeying  the  iJord  Chancellor's  order,  and  tbey  oISbc  to  an^^j 
what  is  due  to  mem  in  satisuotioD^ffv  tanto  of  what  is  due  from  th«n.  They  doaAj 
a^  for  the  oosts  of  this  apjdioation,  which  (under  the  oironmstaoseB  to  which  I] 
adverted  at  the  time  when  the  motion  was  made),  I  should  not  have  been  disposal  ta- 
grant   I  think  that  the  order  must  be  made  to  aet  off  the  oosts  due  tothsDafendt^ 
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'  one  order,  against  an  equftl  amount  of  the  costs  due  from  the  Defendant  under 
atker  coder.   (See  also  Marmer  v.  Harris^  1  Buss.  155 ;  Ta^hr  t.  Cix^  Younge, 

[809]  Lloyd  e.  Clare.  April  20,  21,  28,  1843. 

R,  TBT^  soon  after  coming  of  age,  was  induced  by  G.  D.,  his  superiw  officer,  to 
uoept  InUs  for  ^£3000  at  two  months,  for  his  aooommodation,  which  were  huded 
C.  D.  to  £.  F.,  a  moneylender,  in  payment  a  debt  qX.  X2690.  E.  F.,  who  was 
}  fmy  to  the  transaetion,  afterwards  agreed  to  arrange  the  renewid  of.  these  and 
■Bouier  bill  for  £600  for  twelre  months  in  consideration  of  A.  B.'s  [vomissory 
lots  for  £2500  payable  in  three  years,  which  sum  E.  F.  charged  for  his  expeuoe 
an]  troable.  E.  F.  was,  under  the  circumstances,  restrained  tm  the  hearing,  from 
smng  for  the  £2500. 

in  this  case  the  common  injunction  had  been  obtained  for  want  of  answer, 
tniniag  the  Defendant  from  proceeding  at  law  on  certain  ne^tiable  securities. 
The  answer  having  been  filed,  a  motion  was  now  made  to  dissolve  the  injunction. 
Hr.  Pembertott  Leieh  and  Mr.  Bates  shewed  cause. 
Mr.  Kindersley  and  Mr.  Daniel,  in  support  of  the  motion  to  dissolve. 
Ur.  Pemberton  Leigh,  in  reply. 
The  Master  of  ths  Bolls  postponed  giving  judgment. 

Afi^  28.  The  Mastxr  of  the  Rollb  fLord  LansHale].  In  this  case,  the 
itiff  alleges,  that  the  Defendant  Mr.  Clark  has  obtained  from  him  several 
ities  for  money,  to  the  amount  altogether  of  about  £6257,  10b.,  and  by  his  bill 
ys,  that  it  may  be  declared  that  the  securities  were  obtained  from  him  by  the 
and  imposition  of  Mr.  Clark,  and  that  the  same  may  be  delivered  up  to  be 
Jled ;  and  that  Mr.  Clark,  and  also  Mr.  Aigent,  into  whose  hands  one  of  the 
nties  has  come,  may  be  restained  from  prosecuting  any  [310]  action  against  the 
tiff  in  resjwct  of  tiie  matters  in  question. 
An  injunctum  was  obtained  for  want  of  answer,  and  the  Answers  being  filed,  the 
ntiff  shews  cause  upon  the  answer  of  Clark,  why  the  injunction  ag^nst  him 
Bid  not  be  dissolTea.  It  is  admitted  that^  upon  the  answer  of  ^gent^  the 
Mtion  against  him  cannot  be  sustained. 

!nie  ease  appears  to  be,  that,  before  the  month  of  June  1641,  extensive  peouniaiy 
no^na  took  place  between  Capt.  Bjmg  and  the  Defendant  Clark,  who  is  a 
Isylender  by  profession ;  that  Capt.  Byng  had  the  confidence  of  the  Plaintiff,  who 
a  Gomet  in  the  regiment  in  which  Capt.  Byng  was  captain ;  that  Byng,  being 
irnused  and  indebted  to  the  Defendant  Clark,  procured  the  acceptance  of  the 
stiff  for  his  accommodation,  and  that  under  these  circumstances,  the  Plaintiff, 
unit  any  oonsideration  paid  to  him,  was  induced,  for  the  accommodation  of  Capt. 
%  hu  snperior  officer,  and  to  facilitate  Byng's  transactionB  with  Clark,  to  accept 
Is  bills  of  exchange  for  £1000  each,  drawn  upon  him  by  Capt.  Byng.  These 
were  delivered  bv  Capt  Byng  to  Mr.  Clark.  Two  of  t^em  were  dated  on  the 
t  of  June  1841.  The  date  of  the  third  does  not  distinetiy  appear,  the  bill  st^ng 
t  it,  as  well  as  the  o^er  two,  was  dated  the  12tii  of  Jnne,  but  the  answer  so 
^  the  matter,  as  to  leave  it  doubtful  and  to  afford  some  reason  for  thinking 
t  H  was  dated  two  or  three  months  earlier,  and  at  a  time  when  the  Plaintiff  had 
sttuned  his  age  of  twenty-one  years.  However  this  may  be,  I  think  it  cannot 
donbted,  upon  the  answers  and  the  correspondence,  that  Mr.  Clark  well  knew, 
\  the  acceptances  had  been  given  by  the  Plaintiff  for  the  accommodation  of  Capt. 
^  Byng.  The  bills  were  payable  in  two  months,  they  amounted  together  to 
w,  and,  according  to  the  answer,  the  sums  due  from  or  payable  by  Capt.  Byng 
litA,  amounted  together  to  £2590,  and  thus  Mr.  Clark  was  to  obtain  £410  for 
diaoount^  or  for  forbearance  for  two  months. 

h  this  way,  the  Plaintiff  became  liable  upon  three  bills  of  exchange,  amounting 
Is  whole  to  £3000.  He  had  very  recently  attained  his  age  of  twenty-one  years 
it  Uay  1841^  and  became  aUrmed,  not  only  at  the  responsilnlity  which  he  had 
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mcumd,  but  also  iMt  bis  father  atwuld  beoome  acquainted  with  hie  eonlQet  in  du^ 
matters.  J 
According  to  the  anawer,  the  Dtfendant  Clark  bad  neg(^tdd  one  oi  tlie  MSk  i 

£1000,  and  had  deposited  another  of  them  for  the  sum  of  X700,  but  the  othor  li 
remained  in  his  own  hands.  He  told  the  Plaintiff,  however,  that  all  Uie  biUs 
out  in  the  world,  or  were  in  the  hands  of  bend  fide  holders  thereof.  The  Fhual 
became  anxious  to  get  in  and  conceal  from  his  father  the  bills,  all  oi  whidi 
supposed  to  have  been  negotiated  and  to  be  outstanding,  and  he  offered  the  Defendi 
Clark  any  security  in  faia  power,  if  he  would  get  in  the  bills,  and  he  wished  Uia  ^ 
(which  he  called  bonds)  to  be  consolidated  into  one. 

On  the  same  23d  of  June,  on  which  the  Plaintiff  expressed  his  wish  that  flie 
should  be  consolidated,  Mr.  Clark  says,  that  he  advaooed  to  the  Plaintiff  X46(^ 
took  from  him  an  acceptance  for  £500 ;  he  has  not  stated  when  thia  aceepfeanea 
payable,  but  from  the  nature  of  the  dealings  it  most  hare  been  in  a  ahwt  tune: 

[312]  Plaintiff  now,  as  surety  for  Capt.  Byng,  whose  debt  apon  this  tai 
action  is  stated  to  be  several  sums,  amounting  in  the  whole  to  £2590,  and  as  d«M 
himself  to  the  amount  of  £460,  had  become  liable  to  pay  £3500,  and  be  is  >ud 
have  been  desirous  that  the  securities  should  be  consolidated ;  Clark  all^^ 
trouble  in  getting  in  the  outstanding  bills,  and  the  expense  of  insurance  ind 
agreed  to  extend  the  time  for  payment  of  the  £3500  for  twelve  montha.  Fori 
agreement  and  the  trouble  and  expense,  he  says,  the  Plaintiff  agreed  to  give  Ui 
promissory  note  for  £2500,  payable  at  the  end  of  three  yeara ;  and,  on  the  Sd 
July  1841,  the  Plaintiff  gave  to  Clark  a  ^romisstny  note  fw  £3500  payable  in  t 
months,  and  another  for  £2500  payable  m  three  yeus,  and  a  warrant  of  tl^aaas 
confess  judgment  was  signed  on  the  6th  of  July. 

The  promissory  note  for  £3500  has  been  given  to  iJie  Defendant  Ai;geiit^  wl 
at  liberty  to  sue  the  Plaintiff  upon  it ;  the  note  for  £2500  is  in  the  bands  cf 
Clerk  of  Records  and  Writs  for  the  inspection  of  the  Plaintiff,  and  the 
says,  that  he  is  ready  to  deal  with  it  as  the  Court  may  direct. 

Not  being  in  the  possession  of  the  note  for  £3500,  and  not  being  able,  at 
and  professing  not  to  wish  to  sue  on  the  note  for  £2500,  it  does  not  appear  why, 
to  these  sums,  the  Defendant  desires  to  dissolve  the  injunction,  or  how  ne  can 
ably  expect  that  the  Plaintiff,  whilst  he  remains  liable  to  the  suit  of  Axvent,  sluN 
as  the  price  of  the  injunction,  pay  the  sum  of  £3500  into  Court ;  but  alter  oanA 
reading  the  answers  and  the  admitted  COTreapondenca,  I  am  of  oimqIoo,  that 
injunction  as  to  these  sums  ou{^t  not  to  be  dissolved.  The  answers  appear  to  ma 
contain  an  ODsatialactory  acconnt  of  the  transactions :  several  [31$j  of  the 
ments  appear  to  me  to  be  inconsistent  with  the  correspondence :  it  (Joes  not  t 
appear,  but  may  certainly  be  doubted,  whether  the  Plaintiff  was  ever  legally  liaUl 
pay  one  of  the  acceptances  for  £1000,  the  giving  up  of  which  was  part  of  the  orauidi 
tioD  for  the  note  for  £3500 :  it  appears  to  me,  that  upon  further  inveetagatiaD, : 
upon  evidence  to  be  taken  in  the  cause,  it  may  not  improbably  appear,  that 
Plaintiff  was  induced  to  give  the  note,  by  misrepresentation  as  to  the  ozteot  of 
previous  liability,  and  by  misrepresentation  as  to  the  nature  and  extent  of 
Clark's  services,  and  I  think  that  the  &ct  of  the  note  for  £2500  being  taksa 
auoh  a  pretended  reason,  from  a  young  man  placed  in  the  situation  which  lAr.  Q 
knew  the  Plaintiff  to  be,  and  acting  under  the  influence  of  his  superior  offioei^ 
whose  accommodation  the  wh(de  transaction  was  commenced,  throws  such  a  suspit 
upon  it,  that  the  Plaintiff  ought  to  have  an  opportunity  of  proving  the  allied  in 
before  the  Defendant  can  be  permitted  to  sue  him  upon  this  note. 

[314]   Grkknwood  v.  Churchill.   fe6.  3,  22,  23,  April  29,  1843. 

A.  B.  was  entitled  to  a  leeacy,  which  was  charged  on  real  estates  devised  to  C 
A.  B.  by  a  deed,  to  which  C.  D.  was  a  party,  and  which  recited  that  it  had  h 
agreed  that  the  legacy  should  remain  on  the  security  of  the  estate,  asngned  it 
eT  F.  A.  B.,  without  the  concurrence  of  £.  F.,  afterwards  released  the  chuge  19 
the  estate,  and  A.  B.  and  (X  D.  together  afterwards  mortgaged  the  estates*  fint 
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r  Lnd  C.  aitd  afterwards  to  the  PUuntiff,  a  judgmeot  creditor,  who  released  his 
jud^oent    Held,  that  the  Plaintiff  had  priority  over  £.  F. 

I  nuMTtgage  was  made,  "  subject  to  prior  inoumbrances."  Held,  under  the  circum- 
■tanees,  that  a  prior  equitable  charge  was  not  included,  it  being  unknown  to  the 
iBortngee,  and  it  not  appearing  to  have  been  the  intention  of  the  mortgagors  to 

[fDralHM  it. 

-  Samuel  Churchill  the  elder,  by  his  will  dated  the  17th  of  April  1808,  gave  to  hia 
Beniamin  Chnrohill  a  legacy  of  £8000,  to  be  paid  within  twelve  months  after  the 
litors  death,  with  interest  at  4  per  cent,  in  the  meantime,  and  he  ohaiged  all 
(real  estates  in  Doddiiwton  with  tne  payment  of  that  legai^.  Subject  to  the 
Bge,  die  estates  in  Dodungton  (which  were  said  to  eomprise  Clifton)  were  devised 
Sunuel  Churchill  the  son  in  fee.  ' 
The  testator  died  in  April  1808.  The  will  was  proved  by  Samuel  Churchill  the 
I,  who  was  sole  executor  ;  and  in  October  1809,  Benjamin  Churchill  being  entitled 
leoeive  the  legacy  of  £8000,  and  being  about  to  marry  Eliza  Harriot  Frome,  an 
BOture  of  settlement,  made  between  Benjamin  Churchill  of  the  first  part,  Eliza 
rriot  Frome  of  the  second  part,  Theodosia  Frome  of  the  third  part,  John  N. 
■keriy  and  John  Churchill  of  the  fourth  part,  and  Samuel  Churchill  of  the  fifth 
t,  was  executed  by  the  several  parties  thereto ;  and  thereby,  after  reoiting  the  will 
amuel  Churchill  the  elder,  and  that  the  legacy  of  £8000  was  unpaid,  and  that  in 
leot  thereof,  Samuel  Churchill  had  agreed  to  pay  interest  at  6  per  cent.,  in  lieu  of 
rest  at  the  rate  oi  4  per  oent.  as  dirwted  by  the  will ;  and  that  upon  the  treaty 
the  intended  marriage  between  Benjamin  Churchill  and  Eliza  Hamet  Frome,  and 
the  considerations  therein  [316]  mentioned,  the  said  Benjamin  Churchill  had 
ed  and  agreed  to  settle  the  sum  of  £6000,  part  of  the  legacy  of  £8000  (which 
been  agreed  should  remain  at  interest  upon  the  security  of  the  estates  of  the 
Samuel  Churchill,  and  then  of  Samuel  Churchill,  party  to  the  indenture,  charged 
with),  upon  the  trusts  in  the  indenture  mentioned,  it  was  witnessed,  that 
in  Churchill  assigned  £6000,  part  of  the  legacy  of  £8000,  to  the  trustees,  on 
'trusts  of  the  settlement,  and  the  better  to  enable  them  to  recover  the  £6000,  they 
le  appointed  the  attomies  of  Benjamin  Churchill  for  the  purpose. 
The  iBgtioy  was  not  paid,  uid  under  the  oircumstances  aforesaid,  by  the  will  of  the 
■tor,  and  the  agreement  ai  the  devisee,  the  devised  estates  were  oharged  with  and 
Mined  aa  a  aecnritf  for  the  payment. 

Samnel  Churchill  the  devisee,  having  become  embarrassed  in  his  dreumstances, 
Boted  indentures  of  the  17th  and  18th  days  of  July  1826,  made  between  himself 
he  one  part,  and  Benjamin  Churchill  aod  James  James  of  the  other  part,  and  he 
teby  conveyed  his  freehold  estates,  street  to  the  numv^anees  affecting  the  same,  to 
gamin  Churchill  and  James  James,  in  fee  upon  trust  to  sell  the  same,  or  raise 
ley  by  mortgage  thereof  as  therein  mentioned. 

whilst  this  deed  was  in  preparation,  Mr.  James  discovered,  that  the  legacy  of 
00  to  Benjamin  Churchill,  and  another  lega^  to  the  like  amount  to  John 
hill  had  not  been  paid,  but  remained  as  chai;ge8  on  the  estate  of  the  testator 
>1  Cbnrehill,  and  he  thereupon  required  that  releases  should  be  obtained ;  and 
Jingly,  and  without  any  reference  to  the  settlement  of  October  [316]  1809,  by 
ituies  respecUvely  dated  the  14tii  and  15th  oi  July  1826,  those  legacies  were 
hy  John  Churobill  and  Benjamin  Churchill  respectively. 
Under  these  circumstances,  and  on  the  8th  of  August  1826,  Benjamin  Churchill 
H  James  James  executed  a  mortgage  of  the  estates  to  Lord  Carrington,  to  secure 
Ihim  the  payment  of  £5000,  and  the  legal  estate  was  now  vested  in  him. 
[  Samuel  Churchill  and  Benjamin  Churchill,  being  parties  to  the  settlement,  were 
are  of  it,  but  it  was  said,  that  Mr.  James  did  not  know  of  it  till  towu^s  the  end 
September  1826. 

Imring  these  transactions,  Samuel  Churchill  was  indebted  to  the  Plaintiffs  or  to 
Greenwood,  in  the  sum  of  £2200,  to  secure  the  pajrment  of  which,  he  executed 
\  dated  the  24th  of  Ainil  1826,  and  the  condition  of  the  bond  being  broken, 
Greenwood  oommenced  an  action  against  him,  and  in  or  as  of  Trinitjr  term 
N,  obUinad  judgment  against  him  for  the  sum  of  £2273  and  coats  of  amt,  and 
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thenupon,  Samoel  Chnidiill  and  hia  tnuteM  BeDjamin  Chorchfll  and  Janm  Jamm, 

for  the  purpoae  cf  prerenting  execution  on  the  judgment,  propoeed  to  Hn.  Green- 
wood to  execute  to  ner  a  mortgage  or  security  on  the  estates  in  question,  if  she  would 
acknowledge  satisfaction  upon  her  judgment.  This  proposal  was  accepted,  and  thoft' 
upon,  an  indenture,  dated  the  27th  of  October  1826,  and  made  between  Benjum 
Churohill  and  James  James  of  the  first  part^  Samuel  Churchill  of  the  second  fart,  tod 
Mrsi  Greenwood  of  the  third  part,  was  executed  by  t^e  parties  thereto,  oA 
Benjamin  Churchill,  James  James,  and  Samuel  Churchill,  8ubje^«d  and  charged  tbt 
estates,  which,  by  the  indentures  of  the  17th  and  18th  of  July  1826,  were  [317]  cw- 
veyed  to  Benjamin  Churchill  and  James  James  (but  subject  and  without  prejodiie 
to  the  incumWnces  affectiDg  the  same  estates  respectiTelyX  to  and  with  the  p^* 
ment  of  the  sum  of  £2200  to  Mrs.  Qreenwood,  with  interest  at  the  ZBfee  of  5  pr 
cent 

In  this  state  (tf  thinj^s,  a  suit  bein^  instituted  by  Mrs.  Greenwood,  it  was  refemi  i 
to  the  Master  to  ascertain  the  priorities. 

The  Master,  by  his  report  dated  the  24th  day  of  November  1841,  found  thatdi 
Plaintiff  Mrs.  Greenwood,  in  respect  of  the  principal  and  interest  due  to  her  as  in  tk 
report  mentioned,  was  entitled  to  a  first  charge  upon  the  estates  mentioned  is  the 
fourth  schedule  to  his  report. 

To  this  finding  an  exception  was  taken  by  John  Nicholas  Fazakeriy  and  Jok 
Churohill,  the  trustees  of  the  settlement  made  on  t^e  nuurtage  of  Benjsmi 
Churchill,  who  alleged,  that  the  Master  ou«^t  not  to  have  found  uat  the  ^aintiC 
Mrs.  Greenwood,  in  respect  of  the  prinoipar  and  interest  due  to  her  as  in  the  report 
mentaoned,  was  entitied  to  a  first  (Uiaise  u|xm  so  much  of  the  estates  mentioned  n 
the  fourth  schedule  as  were  situate  in  Doddington  and  Clifton,  beoaoae,  ss  they  aiid, 
by  the  settlement,  they  were  entitled  to  a  ohaige  prior  to  that  at  Mrs.  Gieenwood 
upon  such  parts  of  the  estates  mentioned  in  the  fourth  schedule  as  were  aitiiate  > 
Doddington,  and  also  upon  such  parts  thereof  as  were  situate  in  Clifton,  and  ven^  it 
the  time  of  the  death  of  Samuel  Churchill  the  elder,  parte  of  his  estate. 

The  question  therefore  was,  whether  the  charge  <tf  the  trustees  or  that  of  tke 
Plaintifis  had  priority. 

[318]  Mr.  Kinderaley,  Mr.  Turner,  and  Mr.  Calvert,  in  support  of  the  exceptioa. 
Assuming  the  effect  of  Benjamin's  release  to  have  been  this : — ^That  as  betwetm  the 
trustees  of  his  settlement  and  a  subsequent  incumbrance  for  valuable  oonadoatioB 
without  notice  obtaining  the  legal  estate  and  reljring  on  the  validity  of  such  nLem, 
the  latter  would  prevail,  still  that  principle  will  not  aneot  the  present  questvm.  Hot 
neither  party  has  the  legal  esta^  iMth  have  mere  equities,  and  tJier^we  Uiat  whidi  ii 
prior  in  tame  is  prior  in  charge.  The  legacy  was  charged  on  the  estate  both  by  tbt 
will  and  the  settlement  The  owner  of  toe  estate,  who  was  a  part^  to  the  settl^ca^ 
contracted  to  give  an  equitable  charge  on  it,  and  the  assignment  afterwards  executed 
by  Benjamin  could  not  prejudice  the  rights  of  the  trustees ;  it  oould  not  have  a 
more  extensive  operation  than  the  first  assi^ment.  The  charge  of  the  trustees  vii 
originated  in  1806}  that  oi  Mrs.  Greenwood  in  1826 ;  the  former  must  ther^ore  hsm 
priority. 

A^n  the  Plaintiff  took  "subject  to  prior  incumbrances,"  and  oonseqiMDtlf 
subject  to  the  equitable  charge  of  the  trustees.  Besides  this,  she  had  notice  of  tbdr 
charge,  or  must,  in  equity,  be  assumed  to  have  had  notice  of  it,  for  if  she  had  made 
due  inquiry,  she  would  necessarily  have  been  led  to  a  knowledge  <tf  the  lotereM 
elaimea  by  the  tnuteea. 

Mr.  Femberton  and  Mr.  Cole,  con/rd,  for  the  Plaintiff. 

This  is  not  a  ease  in  which  die  parties  have  an  equal  equity  ;  ihe  equity  of  the 
trustees  is  inferior  to  that  of  the  Plamtiff. 

The  legacy  was  only  an  incumbrance  in  the  event  of  the  personal  estate  provng 
deficient,  and  until  that  fact  [319]  bad  been  established,  Benjamin  had  no  nehtte 
resort  to  the  real  estate  for  payment.  The  assignment  to  the  trustees  was,  at  law,  a 
mere  nullity,  the  interest  could  not  at  law  be  pused  by  an  assignment,  and  afto-  its 
execution,  Benjamin  still  remained  the  only  person  who,  at  law,  was  entitled  to 
receive  the  legacy,  to  give  a  dischai^  and  to  release  the  estate.  He  effeetoally 
released  the  estate,  and  Samuel  became,  at  law,  the  absolute  owner.  AaMc^gagevas 
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tben  executed  to  Lord  GarringtoD,  whioh  is  admitted  to  be  the  lirat  charge ;  the 
Rbintiff  who  had  a  legal  charge  by  judgment  affecting  the  estate,  and  on  which  she 
might  bare  taken  the  estate  in  exeeatum,  gave  it  up  for  a  mortgaj^  of  the  equity  of 
redemption  of  that  estate  which  remained  uter  satisfying  Lord  Gunngton's  mortgagOt 
namdy,  of  an  estate  diseharged  of  the  l^;acy. 

The  Plaintiff  has  what  is  eqnivatent  to  a  declaration  of  trust  of  the  parties  who  are 
entitled  to  the  equity  of  redemption  of  an  estate  discharged  from  the  legacy.  Where 
equities  are  equal,  time  decides  priorities,  but  where  one  has  got  in  tiie  legal  estate, 
or  an  assignment  of  a  term,  or  a  declaration  of  txwAt  or  anything  eqaindent,  his 
right  will  prevail. 

It  is  said  the  Plaintiff  takes  subject  to  the  trustees'  claim,  because  she  took 
"  sabject  to  {nior  incumbrances,"  bnt  was  this  legacy  an  incumbrance  1  Had  it  not 
been  l^^y  released  1  It  is  clear  also  t^t  it  was  nc^  in  the  ctmtemplation  of  ei^er 
party. 

Mr.  Oeldarts  for  other  parties. 

Mr.  Kindenley,  in  T&aij,  Both  parties  have  mere  equities,  the  Plaintiff  has  no 
greater  right  to  call  for  tne  lc«al  Mtate  than  the  tmsteea.  It  is  said  diat  the  [^0] 
eharge  could  not  be  assigned  but  has  been  released.  If  the  charge  was  equitaue,  it 
enild  no  mcnre  be  releasm  tdian  aasi^ed. 

The  judgment  only  affected  the  interest  of  the  owner,  and  it  has  been  released. 

Hie  following  authorities  were  referred  to  during  the  aimiment:  Jones  v.  Jones 

Simons,  633),  Beckett  v.  Cordlev  (1  B.  C.  C.  353),  fFUkes  v.  Bodingtm  (2  Vern.  599), 
Szpaiie  Knott  (11  Ves.  609),  Frere  v.  Moore  (8  Price,  476),  Jones  v.  Smith  (1  Hare,  43), 
Jiww  T.  BickneU  (6  Vea.  174),  WiOoughby  v.  fFilloughby  (Ambler,  282). 

April  29.  The  Master  or  the  Bolls  [Lard  Lan^ale].  The  question  is, 
whether  the  trustees  of  the  settlement  of  1809  or  the  Plaintiffs,  in  respect  oS  their 
several  charges,  are  entitled  to  priority  of  charge  upon  the  estate. 

For  the  exception  to  the  report  it  is  saui,  -on  behalf  of  the  trustees  of  the  settle- 
ment, tiiat  by  the  will  of  the  testator,  and  also  by  the  agreement  of  Samuel  Churchill 
the  devisee,  the  lega^r  was  charged  on  the  estates,  and  that  the  charge  was  never 
teleased,  Benjamin  Churchill  having  assigned  his  interest  before  he  executed  the 
release  in  July  1826 :  that  Mrs.  (£«enwood  had  no  claim  against  the  estate  till 
October  1826,  and  that  she  then  acquired  a  merely  equitable  charge,  which  was 
(abject  to  all  prior  incumbrances  affecting  the  estate :  that  the  legal  estate  is  now 
Tested  in  Lord  Carrington  (and  [321]  which  the  claimant  of  a  merely  equitable  charge 
eaonot  disturb),  subject  to  one  equitable  charge  vested  in  the  trustees,  and  another 
Tested  in  Mrs.  Greenwood :  and  that  the  common  rule,  "  qui  prior  est  tempore  piMor  est 
jm,"  must  be  applied,  unless  something  has  occurred  to  disentitle  the  first  in  time  to 
Ae  preference. 

There  is  a  question  of  form,  the  exception  siunjesting  that  the  Master  has  given 
to  Mrs.  Greenwood  priority  in  respect  of  both  Doddington  and  Clifton,  whereas,  in 
ftet,  he  has  only  given  her  priority  in  respect  of  so  much  of  Doddingt(m  as  was  not 
CliftoD,  and  there  bdn^  no  exception  to  that  part  of  the  report,  which  finds  the 
Irastees  to  be  second  incumbrancers  on  Doddington ;  and  a  question  was  raised, 
whrtfaer  any  of  the  estates  in  the  fourth  schedule  were  derived  from  Samuel  Churchill 
t^e  testator ;  but,  in  substance,  the  question  seems  to  be,  whether  the  trustees  and 
Hrs.  Qreenwood  can  be  said  to  have  equal  equities  upon  the  estate  or  equity  of 
redemption  vested  in  the  trustees  of  the  indentures  of  the  17th  and  18th  of  Jul^  1826. 
If  they  have,  the  tru8tee%  claiming  under  a  security  prior  in  time,  may  be  entitled  to 
tile  advantage. 

The  l^aey,  as  such,  was  charged  on  the  land,  and,  in  defect  of  the  peraonal  estate, 
migh^  at  the  suit  of  the  legatee,  nave  been  raised  out  of  the  land  after  the  testator's 
destit ;  by  the  settlconent^  Samuel  Churchill,  the  devisee,  agreed  that  the  legacy 
"hoald  remain  on  the  security  of  the  land,  uid  after  a  long  period  of  time,  Benjamin 
(^nrehill  the  IcgiUae,  who  had  indeed  assigned  the  legacy,  bnt  at  law  remained 
entitied  to  receive  or  release  it,  did  actuidly  execute  a  deed,  whereby  the  land  was 
purported  to  be  released  from  the  legacy;  and,  in  this  state  of  thing^Samnel 
ChorchiU  conveyed  the  legal  estate  to  his  trustees ;  the  mortgage  to  1^22]  Lord 
Curingtoo  was  executed  by  them,  and  it  is  now  admitted,  th^  Lord  Carrington's 
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chaise  has  priority  orer  tb«  olaim  of  the  trustees  of  the  settlemenU  Lord  Gurn^ 
ton's  mortgM^  left  the  equity  of  redemptioii  in  Benjamin  Ghun^l  and  Janm 
James,  and  they  having  tfae  equity  of  redempticHit  gave  the  equitaUe  charge  to  Hn. 

Green  wood. 

Mrs.  Greenwood,  therefore,  claims,  as  against  those  trustees  and  Samuel  Chnrdnll, 
who  acquired  their  title  to  convey  free  from  charges  by  the  release  of  Bmiamii 
Churchill  the  legatee ;  her  claim  is  upon  the  estate  which  was  vested  in  Samod 
Churchiirs  trustees  after  the  execution  of  the  release,  or  upon  the  equity  of  redeaqt- 
tioa  which  remained  with  them  after  the  mortgitfe  to  Lord  GarringtoDt  and  atthoDck 
it  appears  to  me,  that  the  execation  of  the  releaae  was  fraudulent  as  mffiatt  m 
persons  entitldd  nndw  the  settlement,  yet  die  equity  to  have  a  charge  upoB  tki 
estate  could  not  be  made  available,  withont  first  establishing  an  eqaity  to  set  aaids  tts 
release,  and  it  was  seen,  that  the  trustees  of  Samuel  Churchill,  who  had  actually  «ob- 
tracted  to  give  the  security  to  Mrs.  Greenwood,  could  not  have  resisted  her  demud 
to  have  the  money  raised  out  of  the  equity  of  redemption,  though  they  might  ban 
resisted  the  claim  of  the  trustees  of  the  settlement,  ^ling  upon  them  to  raise  tbe 
legacy  which  had  actually,  however  improperly,  been  released.  Whilst  that  retetai 
remained  in  force,  Benjamin  Churchill  the  legatee,  who  had  himself  released,  eoidd 
not,  for  bis  own  assignees,  set  up  tfae  claim  to  be  paid  in  priority  to  a  had  jMi 
claimant  on  the  equity  of  redemption. 

Tfae  rif  ht  to  the  legacy  was  to  be  made  out  tiirongh  him.  He  had  rdeased 
iQgaoy,  and  he  and  his  co4rustea  had  entered  into  a  ocmfxact  with  Mra.  Green^aSS!}- 
wood  to  give  her  tfae  benefit  of  a  obu-ge,  and  she  having  a  judgment,  vas^  m  tas 
buth  of  that  contract  and  of  the  estate  supposed  to  be  invested  in  Benjanun  (Anrddl 
■and  James  James,  induced  to  enter  sati^uitioQ  on  the  judgment,  in  consideratioo  cl 
the  charge  which  she  received ;  and  it  does  not  appear  to  me  that  the  trustees  rf 
the  settlement,  who  were  to  claim  through  the  assignment  of  Benjamin,  could,  wbifat 
the  release  of  Benjamin  remained  unimpeached,  establish  any  pri<»ity  before  Mrs. 
Greenwood.  The  trustees,  under  the  deeds  of  July  1826,  had  the  l^j^  estate  t01 
they  executed  the  mortgage  to  Lord  Carrington ;  after  that,  t^ey  had  the  equity  of 
redemption.  They  then  engaged  to  hold  the  estate  as  a  security  for  Mrs.  Greenwood, 
and  in  that  way,  it  appears  to  me,  they  gave  her  a  pr^erence. 

I  think  also  that  the  argument  funded  on  the  words,  "  subject  to  prior  inom- 
branoes,"  cannot  prevail.  The  settlement  was  not  known  to  Mrs.  Greenwood.  Tbs 
release  of  the  l^oy.by  tfae  legatee  had  actually  been  exemted,  and  wa^  «■  mi^ 
have  been  known.  It  is,  I  think,  clear,  that  the  trosteea  of  the  deeds  oi  July  1836 
did  not  intend  to  include  tfae  unpaid  part  of  the  legacy  amongst  the  "  prior  inoDm- 
brances,"  and  I  think  that  the  words  do  not  deprive  Mrs.  Greenwood  of  he^  n^t 

Overrule  the  exception. 

[324]   Sadler  v.  Lee.   April  28,  29,  May  8,  1843. 

[S.  C.  12  L.  J.  Ch.  407 ;  7  Jur.  476.  See  Davenpori  v.  SU^ord,  1851,  14  Beav.  SSS; 
St.  Avhyn  V.  Smart,  1867,  L.  B.  5  Eq.  187 ;  L.  R.  3  Ch.  646 ;  Moon  v.  £1^ 
[1891],  1  Ch.  654.   Partnership  Act,  1890  (53  &  54  Vict.  e.  39)  s.  11.] 

A.,  B.,  and  C.  executed  to  a  banking  firm,  consisting  <rf  E.,  F.,  and  a  powar  of 
attorney,  empowering  them  "  joinuy  and  severally "  to  reoeive  the  dividenili  aad 
to  sell  out  the  stock  itself.  The  power  was  sent  by  the  bankers  to  their  broker, 
who  deposited  it  with  the  Bank  of  England.  F.  alone  clandestinely  sold  out  tto 
stock,  but  the  firm  had  credit  for  the  proceeds.  The  sale  was  concealed,  and  tte 
amount  of  dividends  for  some  time  aocmmted  for.  Held,  that  £.  was  liaUe  for 
the  sale,  though  it  had  taken  place  after  the  death  of  C.  and  G. ;  and  that  be  woold 
have  been  equally  liable,  though  the  proceeds  had  not  been  {^aced  to  the  credit  of 
tfae  firm. 

Up(m  a  question  whether  one  partner  had  notice  of  the  irregular  course  oi  dsalin; 
of  his  co-partner,  to  the  prejudice  of  their  customer,  the  Court  was  (rf  o^niwi,  thit 
be  ought  to  be  deemed  to  tmve  known  tiie  facts,  it  a^qkearing  from  the  endsaee, 
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Uitt  if  he  had  used  CHxIinary  diligence  and  attention  in  the  management  of  the 
,  baBoen,  he  might  and  must  nave  Biaoovered  all  the  material  facta :  uiat  the  means 
of  knovledge  were  within  his  power :  that  he  would,  with  very  little  trouble,  have 
found  conftuion  and  irregularity  in  the  aeoounts,  a  proper  investigation  of  the 
;  loaroea  of  which  would  have  led  to  discovery  of  all  that  had  been  done.  Held, 
,  iIkv  that  under  such  oircumstances  the  Court,  for  the  protection  of  those  who  deal 
i  with  partnerships,  miut  impute  the  knowledge  which  tne  partners,  Mtmx  for  their 
iBteresto  and  in  duohai;ge  m  their  pUun  duty,  might  and  ought  to  have  ontained. 
peiil^  in  holding  a  partner  who  ostensibly  takes  an  active  part  in  the  conduct  of 
[tbehosiness  free  mm  responsibility,  on  the  ground  of  insanity,  in  respect  of  the 
[i^  of  the  firm. 

ifinned  and  incurable  insanity  is  a  ground  for  dissolving  a  partnership,  but  a  mere 
"miaation  of  capacity  iu  attending  to  it  is  insufficient  for  toat  purpose, 
ken  of  trustees  wrongfully  sold  out  stock  and  applied  it  to  their  own  purposes, 
that  the  measure  of  their  liability  was  the  amount  paid  in  replacing  the 

t  In  l^e  bi^nning  of  the  year  1825  the  Plaintiffs  and  Mr.  Lucas,  who  had  died 
f»,  being  entitled  to  the  sum  of  £11,813,  Os.  2d.  3^  per  cent,  annuities,  then 
Vdiiu  in  tfaeir  names  as  trusteea,  were  deairoos  that  ute  dividends  should  be 
lirea  tlirough  the  agency  of  Messrs.  Sparks  &  French,  who  then  oanied  on  the 
fam  of  bankers,  in  partnership  together,  at  Guildford.  The  firm  of  Sparks  & 
neh  cratsisted  of  Richard  Sparks,  A^lliam  Sparks,  and  John  French,  and  on  the 
h  of  January  1625  the  Plaintiffs  and  Lucas  executed  a  power  of  attorney,  whereby 
If  empowered  Richard  Sparks,  William  Sparks,  and  John  French,  jointly  and 
nally,  not  only  to  receive  the  dividends  of  the  stock,  but  also  to  sell  the  capital, 
trki  &  French,  by  their  [325]  London  agents  and  correspondents,  according  to 
ipower,  received  the  dividends,  and  although  French  died  in  1828,  and  Anthony 
I  was  taken  into  partnership  with  Richard  Sparks  and  William  Sparks,  and  the 
t  thereupon  became  Sparks  &  Lee.  Although  Richard  Lucas  died  in  1830,  the 
r  firm,  first  on  behalf  of  the  original  trustees,  and  afterwards  on  behalf  of  the 
iDta&  the  surviving  trustees,  continued  to  act  under  the  power  attorney,  and, 
the  persons  named  in  the  power  and  the  agrats  of  the  ^m,  continued  to  receive 
diTiaends,  and  apply  tiiem  according  to  the  directions  ol  the  trustees.  It  did  not 
Mur  that  there  was  any  irregularity  or  misoondtutt  till  tihe  month  ol  November  in 
year  1832. 

[the  power  of  attorney  itself  was,  on  the  let  of  February  1825,  sent  by  the  firm 
Sparks  &  French  to  Mr.  Peppercorn,  their  broker  in  London,  and  was  by  him 

rated  in  the  proper  office  of  the  Bank  of  Eneland,  where  it  remained.  On  the 
of  November  1832  Mr.  Peppercorn,  by  the  direction  of  W^liam  Sparks,  sold, 
I  William  Sparks,  under  the  power,  transferred  the  sum  of  £2600,  part  of  the  trust 
1^  for  the  sum  of  £2237,  Ts.  6d.,  which  he  paid,  with  other  sums,  into  the  bank 
nlailes  &  Co.,  who  were  the  correspondents  in  London  of  Sparks  &  Lee,  to  the 
ite  (rf  that  firm.  Again,  on  the  26tn  of  December  1832,  Mr.  Pepperocmi,  hy  the 
potion  of  William  Sparks,  sold  the  sum  of  £3406,  10s.  Id.,  further  part  of  the 
M  stock,  for  die  sum  of  £3151,  Os.  4d.,  which  was  partly  applied  by  Fe^ieroom 
the  use  of  Sparks  &  Lee,  and  as  to  the  rest,  was  paid  to  Esdailes  &  Co.  to  the 
)i)t  of  Spajks  &  Lee.  And  agun,  on  the  29th  of  October  1834,  Mr.  Peppercorn, 
jkha  direction  of  William  Spam,  sold  the  sum  of  £5056,  ITs.  lOd.,  further  part  of 
gmst  stock,  for  the  [82Q]  sum  of  £5000,  which  he  paid  to  Esdailes  &  Ca  to  the 
|h  of  Sparks  &  Lee. 

""le  several  sums  of  stock  thus  sold,  amounted  in  the  whole  to  the  sum  of 
7s.  lid.  and  the  sum  of  £10,388,  78.  lOd.  cash  was  the  aggregate  of  the 

}tia  several  sales  were,  it  was  said,  personally  directed  by  William  Sparks  alone, 
^  tihey  were  effected  under  the  power  which  was  confided  to  the  firm  of  Sparks  & 
Ml,  the  business  of  which  was  assumed  and  continued  by  the  firm  of  Sparks  & 
\  Tbcry  were  effected  by  the  broker  employed  by  that  firm,  and  the  proceeds 
M  hy  him,  after  deducting  half  of  the  usual  e(»nmiaaion,  paid  to  the  credit  d  the 
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aceonnt  snbrartiDg  between  ^wrks  &  Lee  and  tiieir  London  oonrespcmdeDti. 

firm  had  credit  for  the  proceede  in  that  aceonnt^  and  the  entries  in  the  icoooDti 
the  London  correspondents  indicated  that  the  several  sums  thns  placed  to  the  > 
of  the  firm  were  received  **per  Mr.  Sparks." 

After  the  several  sales  as  well  as  before,  sums,  equal  to  the  full  amoniit  (rf 
dividends  of  the  whole  of  the  trust  stock,  £11,813,  Os.  2d.  3^  per  cent  um 
were  dealt  with,  according  to  the  directions  or  authority  given  to  the  finn  tA  S 
&  Lee,  bv  the  Plaintiffs  or  their  solicitor,  and  thus  the  Plaintiffs  and 
interested  in  the  stock  were  induced  by  the  firm  of  Sparks  &  Lee  to  believe, 
stock  continued  safe.   Nothing  occurred  to  afford  to  the  maiotifh  the  leut  L 
tion  that  any  part  of  the  stock  bad  been  vM. 

In  the  month  of  June  1838  Bichard  Sparka  died,  having  disposed  of  hn  nd 
personal  estates  by  will  and  codidls.   ^Diam  Sparks,  who  was  reeidnaiy ' 
[3271  and  executor  of  Richwd,  proved  his  will,  and  after  t^e  deadi  <tf 
Sparks,  the  banking  business  was  carried  on  by  William  Sparks  and  Lee.  TV- 
Sparks  died  on  the  24th  of  October  1840,  and  soon  after  his  death  it  was 
that  the  stock  had  been  sold. 

This  bill  was  filed  on  the  16th  of  November  1840,  and  it  prayed,  in  substaoo^ 
a  declaration  that  the  real  and  personal  estates  of  Kichard  Sparks  and  Wilham :~ 
were  liable,  in  equity,  at  the  respective  times  of  their  deaths,  to  replace  the 
£10,963,  7s.  lid.  3^  per  cent.  Beduced  annuities,  or  at  the  option  of  the 
make  good  to  them  the  amount  of  the  inwieeds  of  the  sales,  and  the  amoant  i 
much     the  dividends  as  had  not  been  accounted  for.   Ilie  bill  alleged  Lee  te 
insolvent,  and  he  bad  since  become  a  bankrupt. 

The  persons  who  claimed  under  the  will  of  Itichard  Sparks  were  the 
Defendants,  and  it  was  alleged  by  them,  in  opposition  to  the  Plaintiflk'  cl 
that  as  the  power  was  joint  and  several,  the  partners  were  not  collectively 
for  the  use  which  might  be  made  of  it  by  any  one  of  them.    Each  being  enabled 
upon  the  power,  in  the  absence  of  collusion,  no  other  was  answerable  for  what 
Secondly,  that  if  they  were  originally  answerable  in  the  chuacter  of  partnen, 
ceased  to  be  so  on  the  death  of  French,  and  that  afterwards,  the  surviving 
Bichard  and  William  Sjiarks  ceased  to  be  answerable  for  eaeh  other, 
that  Bichard  Sparks  did  not  know,  and  had  not  the  means  of  Imowing,  that  1 
was  sold,  or  that  the  money,  now  appearing  to  have  arisen  from  the  sale  of  the 
was  paid  to  the  credit  of  the  firm,  and  that  u  he  had  been  inf<Hined  that  WiUiam 
had  paid  any  such  sums  of  money  into  Esdailes  &  Co.,  he  did  not  [3281  know, 
no  means  of  knowing,  that  tiie  money  was  not  the  separ^  propoty  of  W'iUiam 

Mr.  Pemberton  Leigh  and  Mr.  Freelinjg,  for  the  Plaintifih. 

Mr.  Turner,  Mr.  Tinney,  Mr.  Teed,  Mr.  Goodeve,  Mr.  Shebbeare  and  Mr. 
for  the  Defendants, 

The  following  cases  were  cited :  StoM  v.  Aforxft  (6  B.  &  G.  561) ;  MarA  v. 
(8  Bli.  651 ;  and  2  Cl.  &  Fin.  250) ;  ExparU  Apsey  (3  Bro.  C.  C.  265) ;  Ex  parte 
(Buck.  386),  Seavan  v.  Leteis  (1  Sim.  376) ;  SmWi  v.  Cnsom  (1  Cr.  &  Jer. 
Hmie  V.  Solland  (1  Gr.  &  M.  130) ;  J}evayne8  v.  Noble  (Cl^trn's  case,  1  Mer.  573 ; 
&  M.  496) ;  Gray  v.  Ckismll  (9  Ves.  118) ;  WiXtinson  v.  Hmienm  (1  MyL  &  K. 
Vvmamy  v.  NcbU  (3  Mer.  693). 

May  8.  The  Master  of  the  Bolls  jXord  Langdalel.  The  facta  of  diis  cai 
many  of  them  very  simihir  to  those  which  oocurrea  in  Monk  v.  Keaiimg  (8 
and  2  01.  &  Fin.  250) ;  the  material  difflerenoe  being,  that  in  this  oaae, 
Sparks  caiued  the  stock  to  be  sold  under  a  legal  and  valid  powM-  erf  i 
wnereas  in  the  case  of  Marsk  v.  Keating,  Fauntleroy  caused  the  stock  to  be  acAd 
a  power  of  attorney  which  was  forced.  It  was  argued  that  there  was 
material  difference,  inasmuch  as,  in  this  case,  the  trustees  and  the  Plaintiffis 
the  regular  customers  of  Sparks  &  Lee,  whereas  in  Marsh  v.  KeaHsng,  Mrs.  1 
was  the  regular  customer  of  Marsh  &  Co.  I  do  not  know  Uiat  any  such  bi 
difference  would  be  material,  but  I  am  of  opinion,  that  (^29]  with  n^ard 
stock  and  the  receipt  and  application  of  the  dividends  payable  hereon,  Sparks 
must  be  deemed  to  have  been  the  bankers  of  the  trustees.  There  can,  I  think, 
doubt,  but  t^t  the  tmstees  constituted  Sparks  &  French  their  attoniies  and 
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itoB  matter,  because  it  was  in  the  way  of  their  business  as  bankers  to  transact  such 
basiness,  and  that  it  was  for  the  same  reason  that  the  Plaintiffs  continued  to  permit 
Sparks  &  Lee  to  act  for  them ;  I  think  also  that  the  relation  which  subsisted  between 
Ae  firm  and  the  Flainti£h,  was  precisely  the  rekttion  subsisting  between  bankers  and 
tbur  customws  who  have  given  to  the  mnkera  powws  of  attorney  to  receive  dividends 
ud  sen  stock. 

Now  in  Jforsb  v.  KuUng,  the  Judges  state  the  facts,  as  appeuing  by  the  special 
mdiet,  to  be,  that  the  broker  paid  the  money,  the  produce  m  the  stock  dedtusting 
one  half  of  the  usual  commissioo,  by  a  cheque  payable  to  Marsh  &  Co.,  into  the 
huds  of  Martin  &  Co.,  the  city  agents  to  the  account  of  Marsh  &  Co.,  and  they 
obsenre,  that  at  the  precise  time  of  such  payment,  there  can  be  no  doubt  that  it  was 
u  ma(^  money  under  the  control  of  Marsh  &  Co.  as  any  other  money  paid  to 
Martin  &  Co.  by  any  customer  under  ordinary  circumstances.  The  house  of  Marsh 
ft  Go.  might  have  drawn  the  whole  of  the  balance  into  their  own  hands.  If  the  same 
wmey  had  been  paid  to  Martin  &  Co.,  as  the  produce  of  the  Plaintaffs'  stock,  under  a 
nnuine  power  of  attorney,  it  would  unquestionably  have  been  received  by  all  the 
Defisnduits  to  the  use  oi  the  Plaintiffs,  aini  would  not  less  be  money  received  by  the 
urtnera  of  the  firm,  because  it  was  entered  in  the  account  as  "  cash  per  Fauntleroy." 
ft  ai^Kared,  in  Marsh  v.  KeaHngf  that  Fauntleroy  had  deceived  his  partners,  bat  me 
Judges  held  that  this  fraud  affcnded  no  answer  [330}  to  the  Plaintim'  claim  after  the 
numey  once  came  into  their  power. 

But  in  the  present  case  the  distinguishing  and  important  facts  are,  that  the  power 
^  attorney  was  genuine,  and  was  intrusted  to  the  joint  care  of  three  partners.  It 
enabled  each  to  act  severally  after  it  was  removed  from  their  joint  custody,  and 
vUced  in  the  hands  of  their  joint  agent  without  special  directions,  or  after  it  was 
deposited  in  the  proper  office,  without  which,  the  dividends,  the  receipt  of  which  was 
^  object  of  the  trosteeo,  could  not  have  been  recaved ;  but  it  was  optional  with  the 
btnkers,  collectively,  whether  tbe^  would  accept  the  power  and  assume  the  responsi- 
Ui^.  They  did  assume  it,  as  it  appears  to  me,  in  the  ordinary  course  of  their 
bdiuiesi ;  having  done  so,  and  having  sent  it  to  their  broker,  to  be  acted  npoa  in 
way  moat  sniteble  to  their  own  convenioioe,  I  am  of  opinion,  that  thev  all  became 
answerable  for  the  several  acts  of  each  oAer  under  the  power,  and  I  think  that  all 
t^e  partners  would  have  been  answerable  for  the  sale  by  the  direction  of  Willifun 
%arkB,  even  if  the  money  had  not  been  paid  to  the  account  of  the  firm  with  the 
London  bankers. 

Under  these  circumstances,  it  is  less  important  to  consider,  whether  Richard 
Sparks  ought  to  be  deemed  to  have  known  the  facts  which  are  now  established,  but 
I  am  of  opinion,  upon  the  evidence  produced,  that  Richard  Sparks,  if  he  had  used 
ordioar^  diligence  and  attention  in  the  management  of  the  business,  might  and  must 
have  discovered  all  the  facts  which  are  material  to  this  case ;  the  means  of  knowledge 
appeu-  to  me  to  have  been  in  his  power ;  he  would,  with  very  little  trouble,  have 
found  crafuaion  and  irregularity  in  the  accounts,  and  a  proper  inveatagation  of  the 
•ooToes  of  such  ctmfusion  and  irregularity  would  have  led  to  the  disoovery  of  all 
1331]  that  had  been  done.  In  sucn  a  case  as  this,  and  under  such  circumstances, 
Cmirts  oi  Justice  for  the  protection  of  those  who  deal  with  portaerships,  must  impute 
the  knowledge  which  the  partners,  acting  for  their  interests  and  in  discharge  of  their 
plain  duty,  might  and  ought  to  have  obtuned. 

It  is  said,  indeed,  that  Richard  Sparks  had  become  imbecile,  and  that  although  he 
n^larly  attended  at  the  bank,  and  took  a  small  share  in  the  management  of  the 
btuiness,  was  yet  incapable  of  investigating  or  understanding  the  state  of  the  affairs, 
especially  as  William  Sparks  used  constant  endeavours  to  conceal  the  transactions 
from  him.  The  evidence  upon  this  subject  is  by  no  means  satisfactory.  If  it  were 
BQoh  stronger  than  it  is,  1  own  that  I  could  not  conclude  from  it^  that  a  man, 
ostnmbly  taking  an  active  part  in  the  conduct  of  such  a  business,  could  be  held  free 
fiom  lesponailnnty  in  reniect  of  the  acts  of  the  firm  in  which  he  was  a  partner. 
Gonfirmed  and  incurable  msanity  is  a  ground  for  dissolving  a  partnership,  bat  I 
prebend  that,  before  a  decree  can  be  made  that  a  partnership  shall  be  dissolved  on 
this  ground,  it  must  be  shewn,  not  merely  that  the  party  alleged  to  be  insane,  is  not, 
for  the  time,  so  capable  as  he  may  {ffeviously  have  been  of  attending  to  or  conducting 


Digilized  by  Google 


854 


BAKER  V.  THURNALL 


the  business,  but  that  he  is  really  insane.   (See  J^rbtf  v.  Carr,  3  Youn^  &  GoL 
If  not,  the  partnership  cannot  oe  dissolved  on  that  ground,  and  his  reponei 
continues.    But  in  this  case,  the  evidence  has  failed  to  shew,  that  at  the  timet 
the  sums  of  stock  were  sold,  Richard  Sparks  was,  in  any  respect,  incapable 
investigating  or  understanding  the  accounts,  or  of  managing  the  business.  And,  i 
the  whole,  I  am  of  opinion,  that  Richard  Sparks  and  William  Sparks  were,  st 
[8323  respective  times  of  ^eir  deaths,  indebted  to  the  Plaintififo  in  respect  of 
transactions. 

The  next  question  is,  what  is  the  amount  of  the  debt,  or  how  it  is  to  be  i 
The  bill  prays,  that  it  ma^  be  declared  that  ihe  real  and  personal  estates  of 

and  William  Sparks  are  liable  to  replace  the  stocks  sold  out ;  or,  at  the  opticm  of 
Plaintiffs,  to  make  good  the  amount  of  the  proceeds  of  the  sales.    (See  fFdU 
Girdlesione,  6  Beav.  188.)    The  Defendants  representing  the  estates  of  Richard 
William  Sparks  say,  that  if  they  are  subject  to  any  liability,  it  can  only  be  to 
extent  of  the  monies  actually  received,  for  that  the  bankers  were  agents  only  and ! 
trustees,  and  cannot  be  answerable  as  such,  especially  in  the  absence  of  the  cai 
tnut.    To  which  it  is  replied,  that  though  the  bankers  were  not  trustees,  the  PI 
are  entitled  to  dunages,  and  that  the  value  of  the  stock  at  the  date  of  the  d( 
the  right  measure  of  the  damage.   I  think,  that  there  is  nothing  in  this  case,  or] 
the  form  of  the  pleadings,  to  prevoit  the  Plaintiffs  from  demanding  against  ' 
Defendants  a  full  pecuniary  compensation  for  the  loss  they  have  Bustained  by 
improper  sales  of  stock,  but  it  does  not  appear  to  me  that  the^  are  entitled  to ' 
the  stock  specifically  replaced.    The  bill  alleges  that  the  Plaintiffs,  being  trustees  j 
other  persons,  are  bound  to  make  good,  and  intend  to  make  good,  the  loss 
would  otherwise  be  sustained  by  the  cestuis  que  tnut,  and  that  the  eesiuis  que  trust 
elected  to  treat  the  Plaintiffs  as  their  debtors,  and  not  to  make  any  claim  against  i 
assets  of  the  firm,  or  the  estates  of  the  Sparks'.    I  think  that  the  loss  sustained  1 
the  Plaintiffis  is  to  be  measured  by  the  amount  of  money  which  they  have 
paid  in  replacing  the  stock,  [333]  or  otherwise  satisfying  the  just  claims  at  i 
qw  (not.   The  Plaintilh  state  twt  they  hav^  replaced  the  stock,  but  I  do  not 
stand  that  there  is  any  proof  of  it. 

Decree. — Inquire  what  sums  of  monenr  have  been  properly  laid  out  and  _  . 
by  the  Flaintiflb  in  replacing  the  sum  of  £10,963,  7s.  lid.  3^  per  cent,  annuities; 
declare  that  the  estates  of  Richard  Sparks  and  William  Sparks  are  liable  to 
good  to  the  Plaintiffs  the  full  amount  of  such  several  sums  of  money,  together 
the  amount  of  so  much  as  has  not  been  accounted  for,  of  the  dividends  on 
annuities,  which  ought  to  have  been  received  up  to  the  time  when  tiie  same 
replaced. 

[333]  Baker  v.  Thcrkall.  May  11,  27,  1843. 

Application  to  the  Court  to  examine,  on  behalf  of  the  Plaintiff,  a  DefendMit^  to  wl 
answer  a  replication  had  been  filed,  refused. 

Mr.  Shapter,  on  behalf  of  the  Plaintifll^  moved,  that  they  might  be  st  Ubet^l 
examine  the  Defendant  Barker  as  a  witness,  saving  all  just  exceptions,  and  witl 
withdrawing  the  replication  filed  to  his  answer.    He  ut^ed,  that  although  an  a 
of  oourse  for  such  a  purpose  was  not  regular,  still  that  such  an  order  may  be  made< 
special  application  to  the  Court. 

The  Master  of  the  Rolls  [Lord  Langdale].    The  general  rule  is,  that 
cannot  examine  as  a  witness  a  Defendant  to  whose  answer  you  have  filed  a  re] " 
By  filing  a  replication  you  admit  that  he  has  an  interest  which  you  are  eontestingi 
the  cause.    Von  had  better  see  if  there  are  any  authorities  on  the  subject 

[334]  Mr.  Shapter  now  referred  to  the  case  of  CrooHAaU  v.  SmWt  (3  Fc 
Practice,  101.   See  Sohus  v.  The  CorporaitM  of  Arundel,  4  Beavan,  155.  Sm 
Clarke,  1  Y.  &  C.  (C.  0.)  538),  where  a  Defendui^  as  executor,  and  not  in  his  i " 
right,  was  ordered  to  be  examined  as  a  witness  to  prove  the  ezecntitHi  of  deed^ 
his  answer  bung  replied  to. 
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The  Mastxr  of  the  Bolls  [Lord  Langdale].  That  case  only  applies  to  the 
roof  of  documents.  I  have  understood  the  rule  to  be  UDiversal,  that  if  yon  desire  to 
vunine  a  Defendutt  you  must,  as  to  him,  withdraw  the  replicaticM].  I  cannot 
rtroduoe  a  new  rule.  (Note. — By  the  6  &  7  Vict.  o.  86,  a  Defendant  may  now  be 
IDunined  on  behalf  of  the  Fhuntin  or  CkHlefendaat.) 


[334]  Eduonds  V,  Niooll.  Matf  11,  1843. 

3»er^  for  the  Plaintiff  to  enter  an  appearance  for  the  Defendant  will  not^  after  a 
deUy  of  two  months,  be  ^;ranted  €x  parte. 

ke  practice  in  snoh  a  case  is  not  to  make  an  order  nui,  but  to  require  notice  of  the 
j  ftpplioataoa  to  be  given,  or  that  tiiere  should  be  fresh  serrioe  of  the  ncipama, 

\  Mr.  Shebbeare,  on  the  part  of  the  Plaintiff  moved  ez  parU^  under  the  8th  Order 
E  August  1841  (Ord.  Can.  160),  for  liberty  to  enter  an  appearance  for  the  Defendajit. 
[  There  had  been  two  mouths'  delay  in  making  the  applioatioD,  and  this  having 
)tn  objected  by  Uie  Courts  he  asked  that  the  order  m4pt  be  in  the  form  of  diat 
Ivle       Sir  James  K.  Bruce  in  v.  PaarloMm  (19th  April  1843),  viz.,  "that 

b  Plaintiff  should  be  at  liberty  to  enter  an  a[^>earance  for  the  Defendant  at  the 
taration  of  [336]  ten  days,  unless  the  D^endant  entered  an  appearance  within  that 
M,  and  the  Plamtiff  should  undertake  to  serve  the  Defendant  with  notice  of  this 
Her  within  eight  days." 

[  Thk  Master  of  the  Eoli^  [Lord  Langdale].  I  cannot  make  an  order  to  enter 
i  appearance  ex  parte  when  the  Plaintiff  has  so  long  delayed  to  make  his  application 
r  it.  The  practice  in  such  a  case  has  been,  not  to  make  an  order  nui,  but  to  require 
it  notice  should  be  given  to  the  other  side  or  that  there  should  be  fresh  service  of 
MMia.  ^ving  always  adopted  that  course,  I  think  it  must  be  followed  in  the 
Meat  instance.   (See  Badfot^  v.  Boberts,  %  Hare  96.) 

[336]   Aitornet-Oensral  v.  Bay.   May  11,  1843. 

civil  proceeding  at  law,  the  office  copies  of  the  depositaons  in  Chanoery  being 
evicMnce,      originals  will  not  be  ordered  to  be  produced. 

Mr.  Maule  applied  that  the  original  depositions  taken  in  this  oause  might  be 
idiiced  at  ^e  tnal  of  a  civil  action  at  law,  but 

Thk  Masihb  of  the  Rolu  [Lord  Langdale],  after  inquiry,  refused  the  applica- 
1,  on  the  ground  that  the  production  ana  proof  of  die  office  copies  were  sufficient. 
My.  Pedke,  Moody  &  MaL  109.   Hmnea  v.  I$m>  1  R  &  Aid.  182,  and 
V.  Sayt  2  Hare,  618,  and  3  Hare,  336.) 


b[336]  AsHBT  t>.  Jackson.  May  31,  1843. 
tmon  in  junction  to  stay  trial  will  'not  be  extended,  if  it  appears  from  the 
ngs,  contraiT  to  the  usual  affidavit  that  the  disoovery  will  not  assist  the 
dant  at  law  m  his  dofenee  to  the  action. 

On  the  19th  of  April  1843  an  action  at  law  was  commenced  by  the  Defendant 
the  Plaintiff,  who,  on  the  10th  of  May,  filed  this  bill,  paying  an  iajunotioa. 
C(»nmon  injunction  was  obtained  on  the  26th  of  May,  and  on  the  26th  of  May 
IBoe  (A.  trial  for  the  second  sitting  in  term  (9th  of  June)  was  given, 
r.  Ui-  Pemberton  Leigh  now  moved  to  extrad  tiie  common  injonotion  to  stay  trial 
|th«  usual  affidavit. 

\.  Mr.  Gtreene,  amirh,  objeeted,  that  after  the  delay  which  had  taken  place,  the 
liiiiiair  was  not  entided  to  extend  ^e  injunction  on  the  eve  of  toial,  and  from 
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tha  faeU  it  appeared  tibat  the  diaoororT  vould  be  (rf  no  ardl  to  the  FlamtifF  in  Ai 
action  at  law.    ITtorpe  v.  Hiiffhe$  (3  Myl.  &  Cr.  742).  j 

Thk  Master  of  thc  Bou^  [Lord  Laneddel,   I  quite  i^ree  with  the  doetriiij 
of  the  case  cited,  aad  if  it  appeared  to  me  that  we  nature  of  this  acdon  was  snU 
that  the  discovery  could  not  be  of  any  use  to  the  Plaintiff  in  his  defence  to  the  adM 
at  law,  I  should  certainly  refuse  this  motion,  but  that  does  not  in  any  way  xppm 
nor  is  the  delay  such  as  to  disentitle  the  Flainti£ 

Injnnction  extended. 


[837]  In  re  Mabtin.   Afn^  30,  31,  1843. 

Solicitor  struck  off  the  rolls  for  fraudulently  abusing  the  confidence  oi  his  dieDt. 

It  is  the  duty  of  the  Court  to  protect  solicitors  in  ^e  fair  discharge  of  their  diffin 
and  delicate  duties,  but  when  a  solicitor  is  found  to  have  avaued  himself  of ' 
honourable  and  confidential  position,  for  the  purpose  of  taking  advantage  of 
defrauding  his  clients.  It  is  not  less  the  duty  m  the  Gonit  to  withdraw  nan  li 
those  privileges,  and  that  certificate  of  charaoter,  which  are  a£fbrded  by  his  ^~ 
permitted  to  remain  on  the  roll  of  solioitors. 

This  was  a  petition  presented  by  MIbs  West,  to  have  the  name  of  die  Bemcndi 
a  solicitor  of  the  Court,  struck  off  the  rolls  under  the  oircumstanoea  stated  in  I 
Master  of  the  Bolls' Judgment. 

Mr.  Pemberton  Leigh  and  Mr.  Shebbewe,  in  support  of  the  petition. 
Mr.  Turner  and  Mr.  Collins,  cantrhf  amongst  other  arguments,  urged  that 
uiplication  ought  not  to  be  gnnted  in  consequence  ol  the  delay  which  had  taken  ph 

iH  the  Matter  of   (2  Bam.  &  Ad.  766).    That  the  matter  had  been  brwi 

forward  by  the  Petitioner  for  the  private  purpose  of  compelling  payment  (rf  the  di 
and  that  it  appeared  that  she  would  willmgly  have  oompromaea  the  matter  if 
Bespondent  bad  paid  the  amount. 

Mr.  Shebbeare,  in  reply.  J 
Ths  Master  of  thb  Bolls  postponed  giving  his  judgment,  observing  that 
did  not  think  that  the  reasons  adduced  for  not  entertaining  the  petition  ondit 
prevail.  That  there  was  no  such  delay  as  ought  to  prevent  ms  interposing^  ana  i 
it  was  no  reason  why  the  Court,  in  a  proper  case,  should  refuse  to  relieve  the  pal 
because  the  party  prosecuting  the  complaint  had  been  n^tiating  iot  a  ctmgnwt 
[338]  Mai/  31.  The  MaIter  of  ths  Bollb  [Lord  Langdale].  The  Bespondi 
was  the  solicitor  of  Miss  West  in  a  cause  of  ^<n<  v.  FunffSf  in  which  a  decree  I 
been  obtained.  -  She  seems -to  have  placed  great  confidence  in  him.  He  says  tlud 
great  intimacv  arose  between  him  and  Miss  West,  and  he  states  his  belief,  that  if 
had  possessea  £5000,  and  he  had  required  it,  she  would  have  lent  it  to  him. 

In  November  1840  he  requested  her  to  assist  him  in  obtaining  j£1000,  which 
wanted,  as  he  says,  for  the  purpose,  amongst  other  things,  of  lending  a  portion  of  i 
Sir  John  Scott  Lillie  on  security.  She  bad  then  no  money  to  lend,  and  atten 
having  been  in  vain  made,  to  obtain  it  from  one  or  two  other  sources,  he  snggaal 
that  she  might  compromise  the  suit,  and  thereby  obtain  money,  out  of  wluoi  i 
might  advance  what  he  wanted.  To  this  she  consented,  uid  it  was  agreed  that 
suit  should  be  compromised ;  under  the  agreement  die  became  entitMd  to  i 
£1700  from  Fange  and  Bland,  two  of  the  Defendants,  and  also  the  food  in 
which  consisted  of  £1276,  1^  3  per  cent  annuities,  and  £76,  ISs.  cash.  To 


delay  in  procuring  the  money  before  the  agreement  to  compromise  oonld  be  can 
into  effect,  Miss  West  was  prevailed  upon  to  consent  to  an  arrangement^  by  i^ 
Mr.  Martin  was  to  receive  £1000  from  the  Metropolitan  Bank  on  her  credit  a 
security ;  and  accordingly  the  bank  advanced,  n<miinally  to  her,  bnt  really  to  Mart 
the  sum  of  £1000  for  two  months,  and  she  executed  a  deed,  dated  the  13th 
December  1840,  whereby  she  assigned  to  Courtenay  and  Abbott,  two  of  the  direol 
of  the  bank,  the  funds  to  which  she  was  to  become  entitled  on  ^e  oomiHomifle  d  I 
auit,  on  trvab  to  receive  the  same,  and  thereout  pay  the  £1000  and  interest  and  [S9|^ 
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\j  dbft  aurplos  to  her.   At  the  same  time,  MIbs  West  signed  a  bill,  drawn  on  Martin, 
p  ueepted  by  him,  for  £1000,  payable  to  the  bank  in  two  months. 
,  When  t^e  money  was  obtained,  Miss  West  was  induced  to  receive  from  MarUn 
10^  a  part  of  it^  for  her  own  use. 

:  Hiaa  West  thus  subjected  herself  and  her  property  to  the  payment  of  £1000,  of 
Mdli  £950  was  placed  at  the  disposal  of  Mr.  Martin,  her  solicitor,  and  Mr.  Mnrtm 
im  hw  a  memorandum  thus  expressed : — "  I  have  received  £950  value  from  Misa 
r<Mt  to  place  out,  and  I  hereby  undertake  that  she  shall  receive  at  least  5  per  cent, 
f  the  Bsma,  and  incor  no  risk  id  loss  therecrf. — Deoember  12th,  1840." 
The  mm  mentioned  in  this  memorandom  is  the  sum  which  he  now  alleges  was 
e  nm  lent  to  him  to  employ  in  his  business. 

Bat  however  great  her  confidence  in  him  may  have  been,  it  is  plain  that  she 
■ired  aecurity,  and  did  not  choose  that  he  should  have  her  money  or  money 
ined  on  her  security,  without  his  acknowledgment  in  writing  that  it  was  to  be 
1  out,  and  it  is  clear  that  the  loan  from  the  Metropolitan  Bank  was  no  more  than 
iporary  arrangement,  until  her  own  money  could  be  obtained.    Mr.  Martan  says, 
recollects  it  was  stated,  that  when  the  suit  was  settled,  ^e  loan  made  by  the  iMuik 
Ud  be  discharged. 

r  The  Metropoutan  Bank,  having  obtained  the  assignment,  put  a  stop  order  upon 
e  fond  in  Court,  and  veir  soon  afterwards,  viz.,  by  two  payments,  one  of  £700  on 
a  23d  of  December  1840,  and  the  other  of  £1000  on  [340]  the  20th  of  January 
H,  tha  £1100,  which  Miss  West  was  entitled  to  receive  fxam  Funge  aikl  Bland  on 
peomfHwuise  td  the  suit,  was  paid  to  Mr.  Martin,  who  ought  to  nave  taken  the 
l£est  opportunity  of  paying  on  the  money  borrowed  from  the  bank.    The  two 
isths,  indeed,  for  which  the  money  was  lent,  had  not  then  elapsed ;  but  it  is  plain 
Mr.  Martin  had  no  intention  oi  applying  the  money  in  malang  the  payment,  for 
16  same  20th  of  January  on  which  he  received  the  £1000  from  Funge  and  BUnd, 
resented  a  petition  in  the  cause,  in  the  name  of  Miss  West,  and  thereby  prayed 
tiie  stock  in  the  cause  which  belonged  to  her  might  be  sold,  and  tiut  the  debt 
to  the  bankers  might  be  paid  out  of  the  proceed,  and  it  was  soon  afterwards 
ired  accordingly,  and  the  bankers  were  so  paid. 

UBder  these  circumstances,  Mr.  Martin  had  obtained  from  the  bankers  at  Miss 
[if ■  expense  the  £950,  for  which  he  had  given  the  memorandum  of  the  12th  of 
Bmber  1840,  and  he  had  also  obtained  the  £1700  from  Funge  and  Bland,  for 
Bh  he  had  givra  no  memorandum. 

IGbb  West  states,  that  Mr.  Martin  informed  her  that  he  had  received  the  £1750 
iFuDga  and  Bland,  uid  applied  £1000,  part  of  it,  in  payment  of  the  bankers,  and 
■the  remainder  was  at  his  banker's ;  and  she  says  further,  that,  until  the  3d  of 
di  1841,  she  did  not  know  that  the  stock  had  been  sold.  That  she  was  very 
m  about  her  money  appears  not  only  by  her  own  affidavit,  but  by  the  letters  of 
Martin,  the  purport  of  which  he  accounts  for  by  saying,  that  they  were  written 
gun  time :  and  after  carefully  reading  the  affidavit  of  Mr.  Martin  and  Mr. 
rther,  I  see  no  reason  to  doubt  that  the  other  statements  which  I  have  made 
i]  are  substantially  true.  After  the  3d  of  March,  when  she  was  informed  of  the 
(rf  the  stock,  she  received  the  money  which  remained  after  payment  of  the 
H-she  used  her  best  endeavours  to  obtain  t^e  money  still  due  to  her  from  Mr. 
;  he  paid  her  in  the  whole  £1500,  and  she  obtained  an  order  requiring  him  to 
fer  so  much  of  the  stock  which  he  had  caused  to  be  sold  as  produced  the  £1010 
to  the  bankers.  He  was  afterwards  arrested  at  Deal  upon  a  writ  of  ne  esceai 
iasaed  by  the  order  of  the  Lord  Chancellor ;  and  seeking  to  obtain  the  benefit 
Insolvent  Debtors  Act,  he  was  ordei^d  to  be  imprisoned  for  a  period  of  ton 
vhich  expired  in  April  last. 

Bespondent  has  no  doubt  suffered  severely  for  the  conduct  he  has  pursued,  and 
'W  asked  that  he  may  be  struck  off  the  Eolls,  and  after  very  anxious  consideration 
case,  I  feel  mjrself  compelled  to  make  the  order. 

cept  in  making  the  repayment  of  parts  of  the  sums  which  he  received,  it  appears 
that  every  part  of  the  conduct  of  Mr.  Martin  in  the  matters  in  question  was 
,  and  I  thinks  on  the  examination  of  the  matter  and  d  every  affidavit, 
fraudulently  abused  the  confidence  placed  in  him  by  his  client^  and 
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mdearoured  to  effeotnate  and  oontinua  the  fraud,  by  murapresenUtioDi,  in  t  dibhi 
and  under  ciroumstanoea  whioh  make  it       imperative  auiy  to  deolui^  ao  fir 
depends  upon  me,  that  he  ia  not  to  be  permitted  to  act  aa  a  •oUeitcn',  ud  to  ontii 
in  a  situation  which  may  enable  him  to  conduet  himself  towwds  o^er  dioto  ii  d 
same  manner. 

It  is  undoubtedly  the  duty  of  the  Court  to  protect  M^iciton  in  the  fair  and  ban 
discharge  of  their  diffi-rS^-oult  and  delicate  duties ;  but  when  a  solicitor  ia  fooad 
have  availed  himself  of  his  honourable  and  ooofideutial  position,  for  the  poipoae 
taking  advantage  of  and  defrauding  his  clients,  it  is  not  less  Uie  duty  of  tM  Uoort 
withdraw  from  nim  those  privileges  and  that  certitioate  of  character  whioh  are 
by  his  being  permitted  to  remain  on  the  roll  of  aolicitora. 

Let  the  order  be  made  as  prayed. 

[842]  FLonr  v.  Hughk.  /um  7,  ISiS. 
[S.  C  7  Jut.  62S.] 

Bequest  of  residue  to  A.  for  life,  "and  whatever  she  can  traoafer  to  go  to 
daughters,"  B.  and  C.    Held,  that  the  gift  to  B.  and  G.  was  void  for  uneertain^ 

The  testator,  by  his  will  dated  in  1842,  after  giving  an  annuity,  proceeded  ia< 
following  terms : — 

"  After  this,  I  bequeath  everything  I  may  die  poeseased  of  to  mr^  deariy-bda 
daughter  Frances  Elizabeth,  married  to  the  Rev.  ^Robert  Hodgson  Fowlw  <A  Sn 
welC  Notts,  for  her  own  use  during  her  natural  life,  and  whatever  she  can  tnoi 
to  go  to  her  daughters,  Frances,  wife  ai  the  Bev.  CHuries  Bunsay  Flint,  snd  to  ' 
Fowler,  nranster.^  He  named  Fiances  Elisabeth  Fowler,  Gharlea  Bamsay  Flii^ 
Richard  Hughes,  executors. 

This  bill  was  filed  by  Mr.  and  Mrs.  Flint  and  Maty  Fowler  against  Mr.  ud 
Hodgson  Fowler  and  Mr.  Hughes,  praying  the  establishment  of  the  will,  and  that 
trusts  mi^ht  be  carried  into  execution. 

To  this  bill  the  Defendants  Mr.  and  Mrs.  Fowler  put  in  a  genwal  demurrer. 

[343]  Mr.  Kindersley  and  Mr.  Malins,  in  support  of  the  demurrer,  salaifl 
that  the  gift  over  was  void  for  uncertainty,  it  being  imposnble  to  say  what 
testator  intended  by  the  expression  *'  whatever  she  can  transfer."  That  wit  Fkii 
thM«fore  had  no  interest  in  t^e  property  and  could  not  maintain  tHaa  sait. 

Mr.  PembertoD  Leigh  and  Mr.  Bacon,  in  support  of  the  bill,  argued  thst 
was  a  valid  gift  of  the  miole  property  to  Mrs.  Fowler  for  iif^  with  remainder  to 
two  daughtOTs. 

Pope  V.  Pope  (10  Sim.  1)  was  referred  to. 

The  Master  of  the  Rolls  [Lord  Langdale]  said  that  the  objects 
testator's  bounty  sufficiently  appeared,  but  it  was  impossible  to  say  what  ' 
subject  intended  by  the  expressions  "  whatever  she  can  transfer,"  or  whethwit 
to  pass  to  the  daughters  by  a  transfer  from  the  mother,  or  by  the  operation  of  tho^ 
He  thought  theruore  that  the  gift  to  the  daughters  was  void  fw  uneertun^, 
allowed  the  demurrer. 


[344]   Bb  La  Gabdb  «.  Lempbiebb.   Jume  5,  /Wy  3,  1843.  | 

[S.C.  12L.  J.Ch.471.]  I 

The  wife's  equity  to  a  settlement  does  not  attach  upon  filing  a  bill ;  if,  thordbi^ 
wife  dies  without  making  any  claim  to  a  settlement  oat  <a  her  legai^,  her  eba^ 
after  her  death,  have  no  rij^t  to  one.  I 

John  Lempriere,  by  his  will  dated  the  19th  of  May  1821,  gave  to  his  daM 
Louisa  Moore  j£2600.   A  bill  for  the  adminiatration  of  the  estate  was  aftcrsSj 
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Hed,  to  vhieb  John  hmy  Moore  and  Louisa  his  wife  (the  legatee)  were  made 
^fendants,  and  in  1836  a  decree  wm  made  for  taking  the  aooounta  and  for  making 
■■rtaiu  inquiries. 
W'   In  1837  Lonisa  Moore  died. 

The  Master  made  his  report  in  1838,  by  which  he  found,  amon^t  other  things, 
^  the  testator's  daughter  Louisa  married  the  Petitioner  in  the  lifetime  of  her  father, 
died  at  the  age  of  forty-one  in  March  1837,  leaving  five  children. 

the  «der  on  further  directions  in  1 839  it  was  declared,  that  the  pecuniary 
"Dies  to  the  danghtera  were  abaolute  l^aciea  n^n  their  attaining  the  age  of 
it^-four  years,  and  were  not  suhjeot  to  a  direction  for  a  settiement  whioh  was 
iMitamed  in  the  will ;  but  the  children  claiming  a  settlement  in  right  of  their 
•other  Louisa,  it  was  directed  that  the  amount  of  her  legacy,  when  ascertained, 
fcooM  be  carried  to  the  aeeount  of  "Louisa  Moore  and  her  children,"  subject  to 
tirther  order. 

Serveral  further  proceedings  being  afterwards  had  in  the  cause,  the  amount  due 
a  the  legacy  to  Louisa  Moore  was  found  to  be  the  sum  of  £1941,  123.  9d. ;  and 
MUch,  according  to  the  order  of  1839,  had  been  carried  [346]  to  the  account  of 
pKiisa  Moore  and  her  children.  Mr.  Moore  now  presented  a  petition  for  payment 
9  him  of  the  legacy,  and  the  c|[ue8tion  now  was,  whether  Mr.  Moore  was  entitled 
Ik  it  as  the  representative  of  his  deceased  wife,  or  whether  the  children,  in  right  of 
heir  deceased  mother,  had  any  and  what  right  to  a  settlement. 
'   Mr.  Flather,  in  support  of  the  petition. 

Mr.  Whitmarsh,  eontrii,  for  the  diildren. 


Murray  v.  Lard  Elibank  (10  Ves.  84,  92),  Lhyd  v.  WUliams  (1  Mad.  450),  Stemmeis 
SaUhin  (1  01.  &  Jam.  64),  Orova  v.  Clarke  (I  Keen,  132)  were  cited. 
JtUy  3.  The  Master  of  the  Rolls  [Lprd  Langdalel  I  conceive  it  to  be 
eUed,  that  if  there  be  a  decree  for  a  settlement  on  the  wife,  tne  children  are  entitled 
the  benefit  of  it,  although  the  wife  may  have  died  bef<»re  any  proposal  for  a 
fitlement  was  carried  into  uie  Master's  office. 
In  this  case,  the  wife  filed  no  bill  claiming  a  settlement,  and  she  died  before  any 
ler  for  a  settlement  was  made.  In  Seriven  v.  Tapley  (Amb.  509 ;  2  Eden,  337),  the 
laid  after  the  death  of  her  mother  filed  her  bill  for  a  settlement.  It  was  decreed  to 
by  G^r  Thomas  Clarke  at  the  Soils,  but  as  to  that  part  the  decree  was  reversed 
Lord  Ncnihington. 

And  in  the  case  of  lAoyd  v.  PFUliams,  Sir  Thomas  Flnmer,  after  a  careful  examina- 
of  all  the  authorities,  [346]  said  (I  Mad.  464),  that  no  case  had  trenched  upon 
Tapley,  and  the  conclusion  to  which  he  came  was,  ''that  the  right  of  the 
can  arise  only  out  of  contract  or  under  a  decree." 
This  case  would  therefore  be  veiy  clear,  if  it  were  not  for  the  case  of  Steinmetz  v. 
'thin  (1  Glyn.  &  J.  64),  which  was  decided  by  Sir  John  Leach  when  he  was  Vice- 
ncellor ;  who,  after  admittin||;  that  the  equity  was  personal  to  the  wife,  and  that 
Court  acknowledged  no  original  right  in  the  children,  and  that  the  children  could 
m.  only  such  provision  as  the  wife  thought  fit  to  secure  for  herself,  nevertheless 
of  opinion,  that  when  a  suit  was  instituted  for  the  administration,  out  of  which 
,  l^ac^  was  to  be  paid,  and  the  wife  was  a  party  Defendant  to  such  suit,  the  equity 
the  wife  attached  upon  the  property  on  the  filing  of  the  bil^  and  that  the  equity 
ng  attached  upon  the  property,  and  the  wife  having  died  without  waiving  it,  the 
ildren  became  entitled  to  the  benefit  of  it. 
If  this  case  had  been  followed  by  others,  I  should  have  considered  myself  bound 
it ;  but  standing  alone,  and  being  as  it  appears  to  me,  contrair  to  the  previously 
ag  rules  on  this  subject,  I  do  not  consider  myself  to  be  at  liberty  to  act  upon 
without  considering  the  principle  on  which  it  is  founded. 

In  all  cases,  the  equity  of  the  wife  is  personal,  and  it  arises  upon  the  vesting  of 
legacy  in  her :  it  may  be  defeated  by  a  voluntary  payment  of  the  executors  to 
faasband,  who  has  a  legal  right  to  receive  it,  and  give  a  discharge  for  it.    If  the 
ent  is  to  be  made  trough  the  medium  of  the  G}urt,  her  equity  will  be  [347] 
)d,  if  she  desires  it^  but  not  otherwise ;  she  may  abandon  it,  in  which  case  her 
m  can  claim  nothing,  and  if  she  claims  it  for  nerself,  the  Court  re<|uires  the 
fit  to  be  extended  to  her  children  :  her  equity  and  the  equity  of  the  children  are 
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trwted  M  me  equito,  to  be  enforced  ornotat  her  optioD.  If  Uie  equity  wen  to  1i 
coMdered  u  attached  to  die  property  on  the  filing  oi  the  Inll,  it  mtut,  I  ^q;s«kaB^ 
be  cwuddered  for  the  benefit  of  her  children  at  the  aune  time>  bat  if  so,  she  coaU  ■ 
aftemrds  waive  it  for  herself,  because  her  equity  and  theirs  are  one ;  ukl  u  it 
admitted  that  she  can  waive  it  after  the  institution  of  the  suit,  it  seems  to  me  to  fadkn 
that  it  is  not  an  equity,  which,  upon  the  filing  of  the  bill,  attaches  upon  [soperty  i 
tbe  benefit  <rf  the  children. 

It  is  true,  that  after  the  filing  of  the  bill,  the  discretion  which  the  tnutM  i 
executor  had  to  pay  the  wife's  l^acy  to  the  husband  is  greatly  altered.  The  filii^ 
the  bill  kaa,  it  has  been  said,  made  the  Court  the  tnutoe,  and  if  the  wife  be  lira 
the  Comt  will  not  pay  the  wife's  l^aoy  to  the  husband  if  she  desires  a  settdemeiitt 
unLBM  she  waives  it ;  but  when  death  haa  made  any  opticm  on  her  part  ill^lOl■U 
wfaoi  nothing  has  occurred  from  which  it  can  be  concluded  that  she  has  mads 
cpdoB,  thore  seems  to  be  no  reason  why  the  le^  right  of  the  husband  sboold 
pneraal,  and  I  am  therefore  of  opinion,  notwithstuiding  the  case  of  Stammetz  v.  HaM 
ihMZ  in  this  case  the  wife's  equity  did  not  attach  to  the  property  for  the  benefit  of  d 
chiLdm  on  tbe  institution  of  t£e  suit,  or  before  her  death,  but  that  upon  ho-  del 
heM«  deere^  and  before  any  arrangement  for  a  setUenwit^  her  penm 
n|BMuitatiTc  became  entitled  to  the  legacy. 


PO]  ToQHiLL  V.  Grant.  In  re  Boobd.  Jvm  fi,  Jufy  S,  1843. 

Wben  taxation  is  directed  after  action  brought,  this  Court  does  not  give  the  elia 
th«  eoata  of  taxation,  tiiough  more  than  one-sixth  be  taxed  off. 


Oa  tbe  1^  of  September  1839  Mr.  Morris,  who  had  heeA  Ha  agent  of 
Kvcd.  a  soticttor,  delivered  three  bills  of  costs. 

the  litk  ol  Xovember  1839  Mr.  Morris  commenced  an  action  agiiut 
Kvtd  to  recDW  the  amount  of  those  bills. 

And  on  tbe  13th  of  January  1840,  two  months  after  the  commencement  of 
actK>ak  and  nearly  four  months  after  the  delivery  of  the  bills,  the  Petitioner  oblaia 
an  wvW  Kv  tbe  ttxation  of  the  bills.   (2  Beavan,  261.) 

i.>a  taTa^ynii  more  than  one-sixth  of  the  amount  of  the  three  bills  was  takso 
and  Mr.  Bootd  now  presented  a  peti^n  to  compel  Mr.  Morris  to  pay  the  eosts  d 
onier*    pdvnam  ai^  (rf  the  taxation. 

TV  mattw  had  been  referred  by  the  parties  to  Mr.  Mills,  of  tbe  Six  derki'  OA 
vhv'  vitr««i«d  the  costs  to  be  paid  b^  Mr.  Morris,  but  it  was  allied  ibat  his  attenti 
bad  ih>t  l<««tt  called  to  the  authorities  on  the  subject 

Mr.  1^^'au,  in  support  of  the  petition. 

The  Courts  by  anuogy  to  tbe  rule  which  the  statute  lays  down,  throws  upon 
solioiuv  the  cuets  of  the[S49]  taxation,  where  his  bill  is  reduced  by  more  tun 
sixth  of  the  amount ;  BarUm  v.  Pt/ne  (1  Hare,  496). 

Mr.  Corrie,  nmin\.    At  law,  an  agent's  bill  cannot  be  taxed  at  alL  When 
Older  for  taxation  is  obtained  after  action  brought,  the  client  is  not  entitled  to 
costs  of  the  taxation,  even  if  more  than  one-sixth  be  taken  off  his  bill.   This  u 
rule  of  Courts  of  law,  /ay  v.  Coaka  (8  Bam.  &  Cr.  636),  and  of  this  Court  i  SmitV 
Practice  (vol.  i.  pu  706  (2d  ed^).  J 

Mr.  Bea\-an,  in  reply.  The  rule  stated  has  been  adopted  by  t^e  Conits  of  M 
only,  and  has  never  been  followed  in  this  Court  Mr.  Beames  (Beamee's  Co4 
(2d  ed.)  201)  refers  to  the  rule  as  ai}plicable  only  to  Courts  of  law :  he  says  the  rm 
//wy  be  usefully  and  justly  followed  in  equity,  this  assumes  that  it  has  never  yet  M 
adopted  there.  The  foundation  for  what  is  stated  in  Mr.  Smith's  book  is  merely  m 
oommon  law  decision.  It  seems  to  have  been  the  opinion  of  Mr.  Mills^  an  expwieDe4 
sworn  clerk,  that  the  Respondent  is  liable  to  pay  the  costs. 

Haih^wavv.  ffatherway  (2  Mad.  329)  was  also  referred  to. 

July  3.   Thb  Mastbb  of  the  Bolls  [Lord  Langdale].   It  was  objected  that  thi 
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jifvnioe  wu  not  obtained  till  after  the  action  had  been  brought  by  the  Kespondent, 
tod  that  according  to  the  practice  of  the  Courts  of  law,  the  costs  of  taxation  are  not 
mta,  although  more  than  one-sixth  may  be  taken  off  the  bill ;  and  it  being  alleged 
mff\  that  the  practice  in  this  Court  was  different,  I  thought  it  right  to  cause  iiiquiry 
ilieinad^  and  it  has  been  certified  to  me,  that  whero  an  action  to  recover  a  bill  of 
is  brought  before  the  order  to  tax  the  bill  is  obtained,  it  is  not  the  practice  in 
b  Court  to  give  the  o^eat  the  oostt  of  taxation,  although  mora  than  one-sixth  may 
n  been  taken  off  the  bill. 

And  this  being  so  I  must  decline  to  make  any  order  upon  this  petition. 

KoTK.~The  law  has  since  undergone  an  alteration  by  the  pasaing  of  the  6  &  7 
t  c.  73,  under  the  thirty-seventh  section  of  which  it  has  been  held,  that  under  the 

nmstanees  stated  in  the  text,  the  Attorney  is  liable  to  the  costs.   Ex  parte  fToUetf, 

riiequer,  23d  Jan.  1844. 


[360]  Jordan  v.  Lowe.  June  23, 1843. 

[See  Exparte  Wyiu^  18B4,  5  De  a.  M.  &  G.  211  j  43  E.  B.  800  (with  note).] 

Inriu  of  leaseholds  on  trust  for  A.  Im  and  afterwards  to  his  issue  male  severally 
nd  respectirely,  according  to  their  seniwities,  and  in  default  to  hu  heirs^  according 
Id  their  seniorities^  and  in  default  over.   Held,  that  A.  took  an  alisolute  interest. 

The  testator,  being  possessed  of  a  leasehold  estate  renewable  every  seven  years, 
it  to  trustees,  upon  trusts  which  he  declared  as  follows  : — "  I  direct  my  said 
_  _  to  remain  and  continue  seised  and  possessed  thereof,  and  to  pay  the  rents  and 
iU  thereof  to  or  to  the  use  of,  or  to  permit  and  suffer  my  counsin  Robert  Jordan, 
(rfmy  uncle  Jonathan,  to  hold  and  enjoy,  or  to  receive  and  take  the  rents,  issues, 
pofits  thereof,  to  his  own  use  and  benefit,  during  the  term  of  his  natural  life ; 
Iran  aod  immediately  after  the  decease  of  Uie  said  Robert  Jordan,  then  I  direct 
■id  tooeteea  to  pay  the  rente  and  wofite  thereof  to  his  issue  male  lawfully 
Dtten,  seTendly  and  respeetively  aoooiding  to  tiieir  respective  seniorities ;  and  for 
iBh  of  soeb  tssue  male  as  aforesaid,  I  devise  the  same  to  the  [3B1]  use  of  the 
It  and  all  other  the  daughters  and  daughter  of  my  said  uncle  Jonathan,  according 
keir  respective  seniorities ;  and  in  default  of  such  issue  of  my  said  uncle  Jonathan, 
1 1  devise  the  same  to  the  eldest  daughter  of  my  said  cousin  Robert  for  all  my 
te  and  interest  therein.  And  I  direct  the  said  leasehold  estate  shall  be,  from  time 
ime,  renewed  by  and  in  the  names  and  name  of  my  said  trustees." 
The  Question  was  what  interest  Robert  Jordan  took  in  this  leasehold. 
Mr.  Halina,  for  Bobert  J(»daii,  the  Plaintiff,  contended  he  took  the  leasehold 
Ihtoly. 

Ir.  Bird,  for  Thomas  Jordan,  the  eldest  son  of  the  Plaintiff,  and 

Kr.  Borton,  for  the  younger  children,  contended  that  the  Plaintiff  took  a  life 

tit  only. 

If.  Heathfield,  for  the  trustees  of  the  will 
ttr.  llalins,  in  replv. 

The  following  authorities  were  relied  on : — Jones  v.  Morgan  (1  B.  C.  C.  206. 
ted  on  in  Feame's  Cont.  Rem.  134),  Knight  v.  EUi»  (2  E  0.  C.  570 ;  and  see 
r.  BiigU,  2  Keen,  57 ;  2  Jarman  on  Wills,  496),  Lyon  v.  MitM 
467),  SUmer  v.  Ovram  (5  Sim.  264). 

Maotkr  of  the  Rolls  waa  of  opinion  that  the  Plaintiff  took  a  qwid  estate 
said  he  must  make  a  decree  in  ^vonr  of  the  Plainti^  according  to  the  prayer 
bilL 
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[362]  HuGHis  V.  GABNON&  JwM  8,  22,  ISiS. 

A  correspondence  took  place  between  a  client  and  bis  solicitor  during  the  ^rogtrnd 
a  euit.  A  compronuae  was  effected^  but  afterwards  a  second  suit  waa  iiutatated  ti 
set  it  aside,  ana  to  prosecute  the  original  suit  Held,  that  the  conMpondence  «i 
privileged  in  the  second  suit. 

The  object  of  this  bill  was  to  set  aside  a  oompromue  which  had  been  entmd  iiM 
in  a  suit  of  Oamons  v.  Hughes,  and  to  enable  the  Plaintiff  to  proceed  on  the  den 
which  had  been  made  in  the  (niginal  suit. 

One  of  the  Defendants,  1^  his  answer,  admitted  that  he  had  in  his  poee«M 
divers  letters,  and  copies,  of  letters  which  passed  between  Henty  Rumsey  WiUiia 
deceased  (a  solicitor),  and  Mr.  Smedley,  his  agent,  and  others,  during  t^e  progreiBrf 
the  said  suits,  and  with  reference  thereto,  but  he  said,  "that  all  the  said  letters nl 
copies  of  letters  were  confident)^  oommunications  between  Heary  Ramsey  WOlin 
deceased  and  Richard  Qamona^  the  solicitor  and  client  respectively  in  the  ssid 
and  with  reference  thereto." 

Mr.  Pemberton  Leigh  and  Mr.  Renshaw,  for  the  Plaintiffs,  moved  for  the  producQn 
of  these,  amongst  other  documents  admitted  to  be  in  the  Defendant's  poBsesoia. 
They  referred  to  Addis  v.  Campbdl.    (Not  reported  on  this  point.) 

Mr.  Cockerill,  eonML  The  correspondence  took  place  between  the  aolicitor  ui 
his  client  in  the  other  suits  which  it  is  the  object  of  the  present  suit  to  proseort^ 
notwithstanding  the  compromise.  The  documents  are  therefore  privileged,  and  tra^ 
not  to  be  nodueed ;  Boitm  v.  The  C&rporation  of  Liverpool  (1  Myl.  &  K.  86). 

[363]  THB  Master  of  the  Roli^  [Lord  Langdale].  I  think  the  Plaintiff  m«l 
be  content  with  the  production  of  the  other  documents.  These  cannot  be  ordered  t* 
be  produoed. 

[368]  Adnax  v.  Couc.  Jime  26, 1843. 

€tift  d  residue  to  pay  income  to  widow  for  life,  subject  to  the  payment  Uiareont  of 
an  annuity  of  £10  to  A  for  his  life.  After  the  decease  of  his  mdow,  a  dispontM 
was  made  of  the  property,  and  amcmgst  other  gifts  t^re  was  one  of  the  diridcadil 
of  £1000  stock  to  A  for  Ufa  Held,  that  the  annuity  to.  A.  ceased  upon  tbed«A 
of  the  vidoir,  and  that  A  then  took  the  divkleiids  on  the  £1000  in  sabstitotioi. 

Bequest  of  chattels  real  to  trustees  to  erect  such  monument  as  tdiey  ahould  thiik  Ik 
and  build  an  or^n  gallery.  The  first  object  was  valid,  l^e  secrad  invalid  aodB 
the  Statute  of  Mortmain.  Held,  that  the  trustees  were  wrong  in  applyiog  tki 
whole  to  the  first  object,  and  an  inquiry  was  directed  to  apportion  the  gift 


The  testator  being  seised  of  a  freehold  cottage  at  Long  Parish,  and  bein^  ^ 
of  a  leasehold  at  Vale  Place,  devised  and  bequeathed  the  residue  <mE  bis  resl  ai4 
personal  estate  to  his  executors,  upon  trusts  which  were  expressed  as  f<^wi:— 
"  Upon  trust  to  pay  and  ap^y  the  rents,  use,  enjoyments,  and  profits  thereof  to  if 
vife  Frances  Adnam,  for  ana  during  the  ierm  of  her  ^aiviiral  Ufe^  swged  ngverHeleM  i»  ■> 
payment  thereout  to  Charlee  Adnam  of  £10  a  year  during  hds  Ufe,  and  after  his  ducia»n 
£10  a  year  to  Elisabeth,  his  wife,  if  she  survive  him,  during  her  life ; "  and  from  sii 
after  tne  decease  of  my  said  wife,  upon  trust  to  sell  my  messuage,  &c,  at  Vale  fUt» 
aforesaid,  "  as  soon  as  conveniently  may  be  after  the  decease  of  my  said  wife,  and  til 
monies  arising  therefrom  to  sink  into  and  become  part  of  the  residue  of  my  peMMl 
estate ;  and  from  and  after  the  deoease  of  my  said  wife,  I  give  my  cottage  aad  gud« 
at  LoT^  Parish  aforesaid,  with  the  appurtenances  thereunto  belonging,  unto  the  nil 
John  Thompson,  his  heirs,  &o.,  subject  and  charged  with  the  yearly  payment  thereoot 
of  £3  to  be  applied  as  hereinafter  mentioned ;  and  upon  further  trusty  after  di 
decease  of  [364]  my  said  wife,  to  pay  and  apply  the  interest  and  dividends  of  XlOM 
stock  in  the  3  per  cent  Reduced  Bank  annuities  unto  the  said  Charles  Adnam  dniiBg 
his  natural  Ufe,  and  from  and  after  his  decease,  to  pay  the  like  interest  and  diridoiiii 
to  his  wife,  the  said  Elizabeth  Adnam,  if  she  shidt  survive  him ;  and  from  and  aftv 
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the  decease  of  the  survivor  of  them,  upon  trust  to  pay  and  divide  the  said  principal 
lom  of  XIOOO  stock,  unto  and  amongst  all  and  every  of  the  children  of  the  said 
Charles  Adnam  and  Elizabeth  his  wife  equally."  He  then  bequeathed  certain  legacies 
ifter  the  decease  of  his  wife,  and  proceeded  as  follows "  And  as  to  all  the  residue 
of  tiw  said  tTust  monies,  it  is  my  will  and  desire,  and  I  do  hereby  direct  my  said 
tnutea^  &a,  to  lay  out  the  same  for  the  purpose  of  erecting  such  a  monum«nt  to 
menory,  as  my  trustees  shall  fehmk  fit,  and  for  building  a  neat,  substantial  Gotiiic 
orrao  gallery,  over  the  north  door,  within  the  parish  church  of  Long  Parish  aforesaid, 
ukI  for  purchasing  and  putting  up  an  or^n  within  the  said  galleiy',  which  gallery 
ud  ot;^n  are  to  be  erected  and  placed,  with  the  consent  of  the  vicar  and  diurch- 
wardens,  under  the  directions  of  my  said  trustees  or  trustee  for  the  time  being." 

There  were  two  questions,  the  first,  whether  the  annuity  of  £10  a  year  to  Charles 
Adnam  ceased  upon  the  death  of  the  testator's  wife ;  and  the  second  question  related 
to  the  mmument  and  organ  gallery,  with  regard  to  which  the  bill  luleged  that  the 
1^  was  void,  and  with  respect  to  which  the  following  circumstances  took  place. 

The  Defendants,  the  executors,  said,  "they  were  advised  by  counsel,  that  the 
Bxeentors  of  the  testator  were  authorised,  by  the  will,  to  apply  and  expend  such  part 
of  the  testator's  residuary  personal  estate  as  thev,  in  their  discretion,  might  deem  fit, 
or  even  the  whole  [366]  thereof,  if  they  should  think  fit,  in  the  erection  of  a  monu- 
WDt  to  the  testators  memory. 

"That  they,  acting  upon  such  advioe,  had  applied  a  sum  exceeding,  as  tbev 
beheve,  the  whole  amount  of  such  residue,  in  erecting  such  monument,  and  in  and 
ibout  the  eimenses  connected  therewith." 

"  That  the  monument  they  had  so  erected  to  the  memory  of  the  testator,  and 
which  was  called  Adnam's  Chapel,  had  cost  in  the  actual  erection  thereof  the  sum  of 
£394,  19s.  3d.  or  thereabouts.'^ 

. "  That  they  had  not  ^pUed  any  put  of  such  residue,  and  that  there,  in  faet, 
rrauined  no  part  applicable  to  the  buuding  or  erectaon  of  an  organ  gallery,  or  d 
potting  up  an  organ  therein." 

Mr.  PembertoD  Leigh  insisted,  first,  that  the  £10  a  year  was  payable  to  Charles 
Adnam  aiul  wife  for  life,  even  after  the  death  of  the  widow. 

Secondly,  ^t  the  trustees  had  not  exerdsed  a  due  discretion  in  laying  out  the 
vhole  residue  in  the  monument,  and  he  insisted  that  there  ought  to  be  an  inquiry  to 
Mcertain  what  proportion  ought  to  have  been  laid  out  on  the  organ  and  organ  gallery, 
which  amount,  so  far  as  it  was  connected  with  realty,  would  belong  to  the  repre- 
MDtatives  of  the  testator,  in  consequence  of  the  gift  of  realty  for  such  a  purpose 
fODtravening  the  Statute  of  Mortmain. 

Mr.  Lloyd,  coiUrit.  The  annuity  ceased  on  the  death  of  the  widow,  because  it  was 
pven  out  of  a  subject  which  was  only  to  endure  during  that  period.  This  con- 
■troction  is  corroborated  by  the  subsequent  parte  of  the  [366]  will,  which  disposes,  in 
•iMther  way,  of  the  whole  subject  out  of  which  an  annuity  of  £10  was  to  be  paid, 
and  gives  to  the  annuitants  the  dividends  on  £1000  as  a  suhstitote. 

The  gift  of  realty  tor  the  purpose  of  erectang  a  monument  is  not  within  the 
Statute  o1  Mortmain  (9  George  2,  c.  36) ;  MdUek  t.  TTu  Presidmi,  dc,  of  (he  AspUm 
(Jacob,  180).  The  trustees  were  empowered  to  erect  such  a  monument  "as  they 
ihoald  think  fit."  They  therefore  had  a  discretion,  and  were  justified  in  laying  out 
any  part  of  the  residue  they  thought  fit  in  erecting  a  monument.  In  Cocke  v.  Farrand 
(7  Taunt.  122),  the  widow  had  the  power  to  will  any  part  or  proportion  of  the  residue, 
and  it  was  held  that  she  might  disjxue  of  the  whole.  In  Talbot  v.  Tipper  (Skinner, 
427),  a  party  had  the  power  of  leasing  at  such  rent  "  as  he  should  think  fit : "  it  was 
held  that  he  might  ma^e  a  lease  without  reserving  any  rent. 

Blr.  Pemberton  Leigh,  in  reply.  If  this  were  a  residuary  gift  to  be  divided 
hMveen  threepersons  as  the  executors  thought  fit^  a  distribution  excluding  one  could 
M  stand.  'We  have  a  right  to  have  a  due  and  proper  part  apportioned  to  the  second 
«f  two  purposes,  namely,  the  building  the  organ  ^ery,  &o.,  and  if  there  be  any 
fifficnlty,  the  Master  must  settle  the  proportions. 

As  to  the  annuity,  the  gift  to  Charles  Adnam  is  distinctly  for  his  life.   The  pay- 
DOQt  is  not  to  be  made  out  of  the  life-estate  of  the  widow,  but  out  of  the  estate 
the  trustees.   I  admit,  that  if  the  gift  had  been  to  A.  for  life,  she  paying  thereout 
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an  annuity  to  B.  for  his  life,  it  must  hare  ceased  on  the  death  of  A. ;  hot  hen 
[367]  duration  of  the  estate  of  the  tniateea  is  quite  sufficient  to  pay  the 
during  the  life  of  the  annuitant. 

The  Master  of  the  Rolls  [Lord  Lan^le].   This  wiU  is  yery  in- 
expressed.    The  testator  directa  the  whole  income  to  be  paid  to  his  wife  foe 
subject  to  the  payment  of  an  annuity  of  £10  to  Adnam  during  his  life,  and 
his  decease  £10  a  year  to  his  wife  for  life ;  after  the  death  of  the  widow, 
was  to  be  a  s^e  of  part  of  the  property,  and  there  is  a  diBpoeiti<m  the 
and  amongst  other  gifts,  there  was  one  of  the  dividends  of  £1000  stock  to 
for  life,  and  afterwaras  to  his  wife.   I  think,  taking  the  whole  together,  tint 
(Uvidends  on  the  stock  were  given  by  way  of  substitation  for  Uifl  annuity  of 
year,  and  that  the  annuity  has  ceased. 

As  to  the  other  point,  there  can  be  no  reasonable  doubt :  the  testator  bad 
objects  in  view,  viz.,  the  monument  and  the  organ  gallery ;  both  were  to  be 
aiaered  with  reference  to  the  amount  of  the  residue.    He  intrusted,  to  a 
extent,  a  discretion  with  the  trustees :  they  were  to  erect  such  a  monument  as 
thought  lit,  but  they  were  not  to  e^>end  on  one  object  whatever  they  thou^ 
without  r^rd  to  the  other  object.   The  testator  could  not  bare  meant  tiiat 

The  ruwsof  lawdo  not  permit  chattels  real  to  be  apjdied  to  one  of  those  pL_,, 
I  must  80  declare,  and  refer  it  to  the  Master  to  ascertain  in  vhafc  pnqmtion 
residue  ought  to  be  divided  betweeii  these  two  objects. 


[368]   Tarbuck  v.  Green  all.   July  I,  1843. 

Certain  persons  were  pr<^)erly  made  parties  to  a  suit,  previous  to  the  orders  <A  A~ 
1841,  which  made  them  no  longer  necessary  pwties.    Held,  that  tiuy 
properly  be  dismissed  at  the  subsequent  hearing. 

This  bill  was  filed  preriously  to  the  (General  Orders  of  August  1841  cominc 
operation.  By  the  30th  of  these  orders  <Ord.  Can.  173)  it  is  diraeted,  "thati 
suite  concerning  real  estate  which  is  rested  in  trustees  by  devise,  and  sooh  > 
are  competent  to  sell  and  gire  discharges  for  the  proceeds  of  the  nle  md 
rents  and  profits  of  the  estate,  such  trustees  shall  represent  the  persons  bene' 
interested  in  the  estate  or  the  proceeds  or  the  rents  and  profits,  in  the  same 
and  to  the  same  extent,  as  the  executors  or  administrators,  in  saits 
personal  estate,  represent  the  persons  beneficially  interested  in  such  personal 
and  in  such  cases,  it  shall  not  be  necessary  to  make  the  persons  beneficiaUy  in 
in  such  real  estate  or  rents  and  invfits  jiarties  to  the  suit ;  but  the  Ccmrt  may, 
oonsideration  of  the  matter  on  the  heariuj^  if  it  shail  so  think  fit^  order  such 
to  be  made  parties." 

The  case  came  within  this  order,  but  the  bill  haring  been  filed  before  it 
into  operation,  the  parties  beneficially  interested  had  been  made  parties  to  the 
and  were  numerous. 

The  cause  now  came  on  for  hearing,  when  the  usoal  account*  were  direoted, 
in  addition. 

Mr.  Pemberton  and  Mr.  Chapman,  for  the  Plaintiff,  proposed,  that  as,  under 
General  Order  referred  to,  [369]  the  trustees  sufficiently  represented  Ae  estate^ 
parties  benefidally  interesteid  should  be  dismissed  from  the  suit  and  thor 

provided  for. 

Mr.  Turner  submitted,  whether  the  order  applied  to  such  a  ease  as  the  _ 
and  whether  it  could  have  been  intended  by  the  Court  to  alter  the  tigfate  of' 
and  the  frame  of  a  record,  in  a  suit  instituted  previous  to  the  orders  coming 
operation.   He  suggested  that  a  difficulty  might  occur  on  the  part  of  the  poi  ' 
of  the  estate  underthe  decree. 

Mr.  Kindersl^,  Mr.  Dixon,  Mr.  Bi^  Mr.  Faber,  Mr.  Pi^iott^  and  Mr.  J 
for  other  mrties. 

The  BiASTBB  of  the  Bolls  [Lord  Luigdale]  said,  that  the  orders  ai^lied  to 
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tiDg  eaaes  (6Ut  Order.   See  Ord.  Can.  178),  and,  therefore,  that  parties  whoee 
had  become  unnecessary  might  be  dismissed  at  any  time,  upon  nutking  a 
'  jffoviaicHi  for  their  costs. 

[860]  Bennbit  «.  MSBRWAN.  Jitfy  23, 1843. 

[See  Martm  t.  Seiffoie,  1866,  L.  B.  1  H.  L.  180.] 

loest  to  widow  for  life,  and  afterwards  to  transfer  to  testator's  children  living, 
"'  a  nft  to  the  issue  of  sooh  children  if  dead,  the  issoe  to  take  only  the  dare 
'  iattier  would  have  been  entitled  ta   Held,  that  the  issue  took  by  substitutiwi, 
that  to  entitle  them  they  must  survive  the  tenant  for  life. 
nivoiiuBe  under  the  Courts  held  not  to  exclude  a  point  of  ooostruotion  not  then 
'  ooDsidenition. 

Hie  testator  gave  his  real  and  personal  estate  to  trustees,  on  trust  to  convert  and 
and  pay  we  interest  to  his  wife  for  life.   He  then  proeeeded  in  the  following 
"ana  mm  and  after  the  decease  of  my  said  dear  wife,  then  upon  trust,  to  pay, 
transfer,  and  assure  unto  each  and  every  of  my  said  daughters  who  shall  at 
time  remain  unmarried,  the  full  sum  of  £1000  sterling,  to  and  for  her  and  their 
n  wde  and  sejiarate  use  and  benefit^  and  the  residue  of  the  said  principal  monies, 
pdmds,  and  interest,  unto  and  amon^  all  and  every  my  said  ohildren  (inoluding 
^nid  BCD  William),  who  ihaU      be  Uanpf  or  if  dead  learing(l)  lawful  issue,  in  equd 
pm  and  proportions  if  more  than  one,  and  if  but  one,  then  to  such  only  ohild ;  the 
of  my  said  son  to  be  paid  or  assigned  and  transferred  to  him,  when  he  shall 
bis  said  age  of  twenty-one  years,  and  the  share  or  shares  of  my  said  dangbturs, 
when  she  or  they  shall  respectively  attain  that  age  or  be  maitied ;  the  issue  of 
of  my  said  ohildren  to  take  only  the  share  their  father  or  mother  would  have 
entitled  to,  and  if  such  issue  should  consist  of  more  than  one  child,  to  take  the 
I  of  their  father  or  mother  in  equal  proportions,  and  if  but  one,  then  such  one 
to  take  the  whole  of  their  father's  or  mother's  share. 

fProvided  always,  that  if  any  of  my  said  children  or  child  shall  die  without  leavinjg 
),  before  he,  she,  or  [861]  raey  shall  respectively  have  attained  his,  her,  or  their 
DT  aees  of  twenty-one  years,  or  without  having  been  married,  then  the  share  or 
of  him,  her,  or  them  so  dying  shall,  from  time  to  time,  go,  accrue,  and  belong 
sarvivors  or  survivor  of  them,  and  be  paid  or  assigned  and  transferred  to  him, 
or  them,  if  more  than  one,  equi^ly,  at  such  times  and  in  the  same  manner  as  is 
nbefore  declared  touching  their  original  share  or  shares." 
he  testator  died  in  181 1.  Kezia,  one  of  his  daughters,  ouuried  in  1820,  and  died 
S2,  leaving  one  child,  Keaa  May  Bennett,  who  died  an  infant  in  1841,  without 
;  been  married. 

e  testator's  widow  died  in  1842. 
be  first  question  which  arose  on  this  ^tition,  was  whether  the  le«U  personal 
iNatatiTe  of  Eezia  May  Bennett  was  entitied  to  a  share  in  the  teetatOTS  residuary 

k 

&iioUier  question  arose  under  tiie  following  circumstances : — Suits  havinj^  in  1818, 
n  iBstituted  tw  tiie  administration  of  the  testator's  estate^  praying  accounts,  &c., 
that  tile  rights  and  interests  of  all  parties  in  the  estate  and  effects  <tf  the  estates 
be  ascertained  by  the  Courts  the  usual  decree  for  accounts  was  in  1820  m&de, 
ft  VIS  not  prosecuted,  for  in  1826  it  was  referred  to  the  Master  to  consider  and 
to  the  Court,  whether,  under  the  circumstances  of  the  case,  it  would  be  for  the 
It  <rf  the  parties  beneficially  interested  in  the  estate  of  the  testator,  that  the  said 
■hould  be  compromised,  upon  the  tenns  and  conditions  therein  mentioned. 
HQ  The  Master,  by  his  rejport,  dated  the  24th  of  March  1837,  after  settins  forth 
tate  of  the  assets,  and  certain  irregular  dealings  therewith,  certified,  that  he  was 

[(1)  On  production  of  the  original  will  it  was  doubtful  whetiier  tikis  wwd  was 
jWTng"  or  "  leaving." 
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X)f  opinion,  that  it  would  be  for  the  benefit  of  the  pftrties,  th&t  the  before^HotioBad 
•nits  should  be  oompromiaed  upon  the  terms  following,  that  is  to  say : — the  PetiUumn 
(the  children  of  one  of  the  testator's  daughters),  "  being  considered  to  be  entiUed  to 
one-third  part  of  the  estate  of  the  said  testator  William  May,  in  the  stead  ol  Uuir  hto 
mother  Ann  Elisabeth  Merriman  deceased ;  the  said  Kezia  May  Bennett,  ss  beii| 
considered  to  be  entitled  to  one-third  part  thereof,  in  the  stead  of  her  late  mother  thi 
said  Kesia  Bennett  deceased ;  and  the  Petitioner  Caroline  Davis  and  the  trastflarf 
the  settlement  on  her  marriage  witii  Williun  Davi^  aa  being  MHMiderad  to  be  m»iM 
to  one-third  part  thereof,  that  the  suits  should  not  be  furtJier  jvoaecated  as  totb 
accounts  and  inquiriee  directed  hy  tiie  dwcew."  That  certain  snms  ot  stoek  and 
in  the  report  mentioned  should  be  considered  aa  forming  the  residue  of  the  teststoA 
estate  ;  that  the  same,  subject  to  certain  costs,  should  be  considered  as  beloogiagH 
and  be  divided  between  and  amongst  the  several  parties  thereinbefore  mentKnedii 
equal  third  parts,  and  should,  upon  the  death  the  testator's  widow,  be  earned  9m 
to  their  several  separate  accounts ;  and  that  the  interest  and  dividenda  dumld  be  pdl 
to  her  for  life. 

The  report  was  confirmed,  and  the  funds  were  carried  over  with  directions  to 
the  divideods  to  the  widow  for  life,  "and  upon  her  death,  any  person  or  patm 
entitled  to  or  interested  in  the  residue  ot  the  said  testator's  estate,  were  to  be  at  hliartf 
to  apply  to  the  Court  concerning  the  same  as  they  should  be  advised." 

lS63]  A  petition  was  presented  upon  the  death  of  Mrs.  Bennett,  for  paymoit* 
of  Court  of  the  fund. 

Mr.  Femberton  Leigh  and  Mr.  Shebbeare,  in  support  of  the  petition.  There  m 
two  questions,  first,  as  to  the  construction  of  the  wUl ;  and,  secondly,  as  to  the  tfll 
of  the  compromise.  On  tiie  first  point,  we  contend  that  the  representative  trf  Kd 
M^  Bennett  is  not  entitled  to  any  portion  of  the  fund,  she  not  having  snrTived  tl 
widow  of  the  testator ;  first,  because  those  only  could  taJie  to  whom  transfer  and  M 
ment  was  directed  to  be  made ;  and,  secondly,  because  the  gift  to  die  issue  of  a 
children  was  by  way  of  substitution,  and,  therefore,  tiie  issue  could  only  take  in  d 
same  event  in  which  their  parents  could  take. 

'The  ohildrui  were  to  be  ascertained  at  the  time  the  ^ift  was  to  ti^  ^foct  Vm 
ia  tiiis  peculiarity  also  in  the  language  of  tiiis  will,  iduob  distingaiahes  it  fnm  d 
other  oases.   The  gift  is  in  tiie  form  of  a  direction  to  tianrfer  to  paracmB  who  sn  I 
be  tiien  in  existence,  and  these  words  alone  constitute  the  gift   ^ee  Jmut  v.  Jfiril 
warn,  1  Buss.  223.)  J 

The  compromise  does  not  affect  this  case,  as  the  point  was  never  ntferred  to  m 
Inxnight  before  the  consideration  of  the  Master.  J 

Mr.  Kindersley  and  Mr.  H.  Williams,  for  the  representative  of  Keos 
Bennett. 

The  compromise  entnvd  into  between  the  parties,  approved  of  by  the  Master, 
confirmed  by  the  Courts  has  determined  all  questions  between  than.  [3641 
order  made  thereon  binds  even  the  infants.  The  original  and  aapplMBeDtM 
prayed  that  the  rights  and  interests  of  all  parties  might  be  asoertainea ;  if  the  i 
had  proceeded,  their  rights  wonkl  have  been  detennined,  but  tbey  were  diqM 
of  by  the  comnromiBe. 

Secondly,  by  the  terms  of  the  will,  the  repreeentative  of  K.  M.  Bennett  is 
to  share  in  the  fund. 

The  gift  is  to  the  children  of  the  children,  unaffected  by  any  such  cooditioa  I 
that  of  surviving  the  widow,  the  Court  has  no  autiiority  to  intxoduee  such  a  M 
tingency.  If  there  had  been  a  direct  gift,  it  could  not  be  contended  that  it  ww  M 
vested,  and  there  being  a  mere  direction  to  transfer  makes  no  difference ;  it  is  a  na 
modification  of  the  same  sort  of  gift.  The  issue  would  mean  t^e  issue  living  at  tl 
death  of  the  parent,  and  not  of  the  tenant  for  life ;  and  if  the  constrnotion  d  tfe 
other  side  be  adopted,  the  words  "  if  dead,  leaving  lawful  issue,"  must  be  tejeetil 
The  testatftf's  daughter  Kezia  died,  leaving  issue,  and  the  only  condition  was 
formed.  The  language  which  requires  the  legatee  to  be  alive  at  the  deatii  of 
tenant  for  life,  apuies  only  to  the  children  of  ^e  testator. 

Mr.  P.  Lei^h,  m  reply.   It  was  never  r^erred  to  the  Master  to  a^^'^ove  of  a  < 
tingent  gift  bong  converted  into  an  absolute  intereatb 
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Grtff  Y.  Garmm  (2  Hare,  268),  Phtbtuy  v.  SUm  (1  P.  Wnu.  563).  fteiiM  v.  AVat 
1  Bw.  C.  C.  181 ;  and  3  Ves.  208,  n.),  Stanley  v.  fFtae  (1  Cox,  432),  TytkerUigh  v. 
TtvMi  (6  Sim.  329),  [360]  CMoaA«r«m  t.  Naylor  (1  Mer.  320),  v.  OmmoMy 

4  Bun.  70),  /Taii^  t.  Waa^  (2  Myl  &  E.  41^  Fed  v.  CUIou  (9  Sim.  372)  were 
ated. 

The  Master  of  thb  Bolls  [Lord  Lanedale].  In  the  first  place,  it  does  not 
ippear  to  me,  that  the  orders  which  were  made  for  the  purpose  of  compromising  the 
onner  sui^  do  determine  this  qudstion  in  any  way  whatever.  The  Court  sanctioned 
\  eompromis^  and  Eezia  May  Bennett  was  to  be  considered  entiUed  to  one-third  part 
i  the  estate  in  the  atead  of  her  late  mother  deceased.  Was  she  to  be  entitled  to  it 
lisolutely,  by  anangiBment  between  the  pardei,  and  independently  of  the  will,  as 

>  legatee  under  and  aoeording  to  the  terms  (rf  tlw  will  % 

If  qnesdon  had  been  xaiaed  at  the  tim^  and  npon  considerafeion  of  t^e  matter, 
od  on  looking  at  the  Master's  report,  t^e  Coort  had  detwmined  that  was 
bsolutely  entiued,  the  fund  would,  witJiout  doubt,  have  been  placed  to  her  account 
bsolutely.  If,  on  the  other  hand,  the  Court  had  determined  that  it  was  continent 
pon  her  living  at  the  death  of  the  tenant  for  life,  then  it  would  have  been  carried 
»  her  continfl;ent  account    I  therefore  consider  tiiis  question  to  be  open. 

I  do  not  delay  putting  a  construction  on  this  will,  for  I  think  I  could  not  acquire 
reater  certainty  by  further  considerataon.  There  is,  I  think,  great  inaocuraay  and 
Doutainty  in  the  expressions.  The  testator,  speaking  vA  the  residue  which  he  had 
ivea  to  the  trustees,  says  this,  "upon  trust  to  pay,  assign,  transfer,"  &o.,  "the 
Nidue  unto  and  amongst  all  and  every  my  said  children  who  shall  be  then  living." 
!hat  ra6^  is  simple  enough ;  but  tiien  he  |vooeeds  '*  or  if  dead,  *  leaving,'  or  <  having ' 
nrfuT  issue,  in  eaual  shans  and  propcvtions,  if  more  than  one,  and  if  but  one^  then 

>  such  only  child." 

llua  clause,  by  itself,  is  amtnguous ;  but  the  n«ct  clause  shews  olearty  that  he 
leant  the  issue  to  take,  for  hjB  says  '*  the  issue  of  any  of  my  said  children  to  take 
ily  the  shve  their  father  or  mother  would  have  been  entitled  to."  So  it  is  dear  he 
■tended  the  issue  were  to  take  under  the  former  clause ;  he  assumes  that^  as  appeus 
Dm  that  which  follows  immediately  afterwarda 

Then  what  issue  were  to  take  1  Clearly  the  issue .  of  any  child  of  his  own  who 
ight  be  dead  at  the  time  of  the  death  of  the  tenant  for  life.  And  then  comes  the 
lastioD,  whether  the  issue  of  any  daughter  living  at  the  time  of  her  death,  but  who 
iterwaida  died  in  the  lifetime  of  the  tenant  for  life,  could  take.  That  is  the  question 
rised  on  the  present  ooeasion. 

Now  with  regard  to  the  gmeral  rule  as  to  gifts  in  remainder,  there  ia  no  doubt 
he  qiusti<m  is,  whether  the  peculiar  wcvcUng  of  this  will  does  not  lead  to  a  diflbrent 
nstruGtion.  I  conceive  that  the  expression  in  the  first  part,  construed  by  the  last, 
ipliea  a  gift  to  the  childrrai  who  s^uld  be  living  at  the  time  of  the  death  of  the 
■ant  ior  life,  and  to  the  issue  of  any  child  who  may  have  previously  died,  such  issue 
ling  living  at  the  death  of  the  tenant  for  life.  I  think  so,  because  the  words  which 
How  shew  that  he  clearly  intended  the  issue  to  take  by  substitution,  for  "  the  issue 
[  any  of  his  said  children  are  to  take  only  the  share  their  father  or  motlur  would 
ive  been  entitied  ta" 

[367]  is  to  be  by  a  transfer  or  payment,  and  not  in  any  other  my ; 

IB  tranafer  or  payment  is  "  to  be  made  to  those  children  of  the  testator  who  might 
I  then  Uving,"  namely,  at  the  time  of  the  death  of  the  widow.  The  issue  of  any 
ngfater  who  mij^t  have  previously  died,  is  to  take,  by  way  of  substitution,  "the 
Mre  the  mottier  would  have  been  entitied  ta" 

The  words  "  transfer  and  pay "  constitute  tiie  gift  both  to  the  children  living  at 
IB  time  of  the  testator's  death,  and  to  the  issue.  And  I  do  not  think  it  unworthy  of 
nsideration  here,  that  if  you  construe  it  in  any  other  way,  you  apply  the  aame- 
mds  in  one  case  to  the  class  of  children  living  at  the  death  of  the  tenant  for  life, 
id  in  the  other  case,  to  the  issue  not  only  who  were  then  living,  but  who  had- 
Nviously  died. 

The  case  is  attended  witl^  considerable  doubt  and  difficulty ;  but,  on  the  whole, 
I-  appears  to  me,  upon  the  construction  of  the  words  of  this  will,  that  the  gift  was 
itMidad  to  be  for  tne  benefit,  ctf  those,  persona  ooty  who  were  living  at  the  d^tii  of. 
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the  tenant  for  hie,  and  the  vbole  iasue  <A  aae  of  the  children  of  the  twtator  hm 
died  in  the  lifetime  of  the  tenant  fin*  life,  I  think  that  the  othwduldnnaneitidi 


The  Plaintiff  upon  a  demurrer  beinc  filed  wrote  to  lay  he  submitted  Aocto^i 
would  obtain  an  order  to  amend.  More  than  two  mratiis  afterwardi,  he  oMi 
an  order,  as  of  course,  to  amend,  it  was  dischaif^  for  irregolaritjr. 

Practice  as  to  filing,  entwin^  lettuig  down,  and  submitting  to  a  demurrer. 

On  the  7th  of  March  1843  the  Defendant  filed  a  demurrer  to  the  niintiA  \ 
and  gave  notice  thereof  to  the  Plaintiff's  solicitors  on  the  same  day. 

On  the  nth  of  March  the  Plaintiff's  solicitors  wrote  to  the  I>efendant's  k/SA 
stating  that  they  were  instructed  to  submit  to  the  demurrer,  and  that  an  onk 
amend  would  1m  obtained  forthwith. 

The  demurrer  mu  neiliier  entered  by  Uie  Defenduit,  nor  set  down  by  the  ¥lm 
The  Plaintiff  took  proceedings  to  obtain  administraticm  to  the  narties.  wboes  abM 
was  the  cause  of  the  demurrer^^  which  he  efilBcted  on  the  4th  of  Hay,  sad  on  As  1 
<A  May  be  obtained  an  order  of  course  to  amend  the  IhU,  od  payment  of  SOa  « 
The  order  was  in  tAie  common  form,  and  mmtained  no  statemeot  of  the  spsenli 
which  had  occurred  in  the  suit. 

It  was  now  moved  to  discharge  this  order  for  iireguluity,  with  costs. 

Mr.  Pemberton  Leigh,  for  the  motion. 

Mr.  Willcock,  cmtm. 

BvUoek  V.  Bdingtott  (1  Sim.  481),  Nicholsan  t.  PeUe  (2  Bearan,  497),  CMs 
Ru^mond  (4  Beavan,  397),  Jordam  v.  Sawkim  (3  6.  C.  C.  372). 

[369]  July  29.  Thb  Master  of  the  Bollb  [Lord  LangdaleJ.  The  Defai 
having  filed  a  demurrer,  is  to  give  notice  to  the  Plaintiff  of  his  having  dnt 
(Ord.  Can.  216.) 

And  within  ei^ht  days  after  the  filing  he  is  to  enter  the  demnirv  viA 
registrar.  Neglecting  to  do  so,  the  demuirer  will  be  ovwraled,  <ur  deemed  M 
abandoned.   /Beames'  Orders,  287 ;  and  see  DaUen  v.  Hazier,  7  Beav.  2S0.) 

After  the  demurrer  has  been  entered,  either  party  may  set  it  down  for  argm 

Upon  the  demurrer  beinff  filed,  the  34th  Order  of  Aiu;ust  1841  (Ord.  Gu. 
declares,  that  it  shall  be  held  sufficient,  unless  the  Plaintiff  shall,  within  tweln* 
from  the  expiration  of  the  time  allowed  to  the  Defendant  for  filing  such  Ami 
cause  the  same  to  be  set  down  for  aigument 

Before  the  demurrer  is  set  down,  the  Plaintiff  may  obtain  an  order,  as  of  ea 
to  amend  the  bill,  on  payment  of  SOs.  costs.  {JFmPmim  v.  2%e  ShdoBoR  Bt 
Conmami,  2  Beavan,  265.) 

If  WB  demurrer  has  been  set  down,  the  Plaintiff  submitting  tber^o,  is  a 
amend  without  tiie  payment  of  additicual  cost  (Anom.  9  Tes.  221 ;  SSd  dd 
April  1828;  Ord.  Can.  17.) 

On  t^e  12th  of  March  before  the  notice  was  given,  it  was  the  duty  of  the  D 
dant  to  enter  SJid  set  down  the  demurrer,  and  the  Plaintiff  was  at  Uber^  to  ol 
on  payment  of  208.  costs. 

[OTO]  The  Plaintiff  did  not  then  amend,  and  he  put  a  stop  to  any  further  sti 
the  part  of  the  Defendant,  by  giving  notice  ^t  he  submitted  to  the  denumiv 
intended  to  amend. 

I  am  of  opinion,  that  the  Plaintiff's  notice  relieved  the  Defendant  from  tbe< 
entering  the  demurrer,  and  that  after  i^  the  Plaintiff  would  have  had  lessi 
complain,  if  the  Defendant,  instead  <rf  trasting  to  the  notioe,  had  prooeeded  lof 
and  set  down  the  demurrer. 

The  D^endant  had  reason  to  complain  that  the  Plaintiff  did  not  aomid  Mi 
till  more  tium  two  months  after  his  notioe. 

And  I  am  ctf  opinion,  that  if  the  Plaintiff  had  stated  on  his  petafeion  fcr  Is* 
aumd,  the  time  wmeh  had  elapsed  nnee  the  demurrer  was  filed,  or  tiiat  be  hadgl 


[398]  Hkabn  v.  Wat.  Jvly  28,  29.  1843. 
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Htiee  two  montlu  bdoTe,  that  hi  mbmitted  to  the  demuirer  ftnd  intended  to  amend, 
ihs  cwder  ought  not  to  h&ve  been  granted,  oa  of  oooiae. 


[871]  Stockin  ft  Dawson.  Moff  D,  8,  1843. 

[S.  a  aflOnned  on  appeal,  17  L.  J.  Ch.  282.] 

i  sarviTing  partner  b^ng  the  ezeoutor  of  hie  deeeased  partner,  is  not  entitled  to  an 
aUowaaee  for  oairying  on  the  buainess  after  hie  partner's  decease,  for  the  benefit  of 
die  eafeato ;  nor  ie  an  encutor  and  l^tee  of  such  eurriving  partoer. 

This  case  eame  before  the  Court  upon  exoeptiona  and  for  further  directions. 

The  facts,  so  far  as  relates  to  the  point  intended  to  be  reported,  are  sufficiently 
kated  in  the  judgment  of  the  Court 

Mr.  Pemberton  Leigh,  Mr.  Turner,  Mr.  Wood,  Mr.  Kindersley,  Mr.  Goodere, 
Ir.  Gordon,  and  Mr.  Rendeigaat  for  tho  eerwal  parties. 

fFedderbum  y.  fTeddarhum  (2  Keen,  723),  and  Brm  v.  De  Tattet  (Jacobs  284), 
we  cited.  ^ 

JtUy  31.  The  Master  of  thb  BoLUt  [Lord  Langdale].  In  and  before  the 
KRith  of  May  1820  John  Stooken  and  William  Stocken  carried  on  the  business  of 
revere,  in  partnership  t(^ther.  John  Stocken,  being  entitled  to  some  real  estate, 
ad  also  to  some  personal  estate,  besides  that  which  was  employed  in  ^e  brewery, 
led  on  the  Slst  day  of  Mar  1820,  having  made  a  will,  dated  the  6th  of  July  1818, 
iiereby,  after  devising  as  therein  mentioned  to  his  son  James  Julius  Stooken  (the 
laintiff),  and  his  daughter  Maria  Mattam  (a  Defendant),  and  reciting  that  he 
«s  jointly  with  his  brother  William  Stooken  possessed  of  or  entitled  to  certain 
ropwty,  ineludine  the  brewhouse,  garden,  eooper-[3'n2]^age,  maltiofts,  and  appur^ 
joanoea  then  used  and  oceumed  by  himself  and  his  said  brotlier,  he  devised  his 
ndiTided  m<nety  thenoi  to  William  Stooken,  Thomas  Carlton  and  Benjamin  Dawson, 
I  tniat  to  receive  the  rents,  and  apply  the  same  towards  the  support  of  bis  son  and 
U^hter  during  their  minorities ;  and  when  the  youngest  of  them  oome  of  age,  he 
inaed  the  same  to  them  in  equal  shares.  He  directed  that  within  a  reasonable 
me  after  his  death,  his  share  in  the  brewery  and  the  ^^ood-will  thereof,  and  the 
Dck  and  things  used  therein,  should  be  valued  and  ascertained,  and  should  be  offered 
r  eale  to  his  brotiier  William,  on  fair  and  reasonable  terms.  And  that  he,  if  he 
Mmld  consent  to  purofaase  the  same,  should  be  put  in  poaieinon  thereof,  on  his 
^ing  or  giving  security  to  the  testator's  executors  for  payment  of  the  value,  'at 
Rh  reasonable  times  as  they  should  think  proper ;  and  that  the  monies  arising 
Mrafrom,  and  from  the  joint  debts  due  to  the  brewery  partoenhip^  when  got  in, 
wuld  fah  into  the  residue  of  his  personal  estate.  And  he  directed,  that  if  hie 
rother  William  should  take  his  moiety  of  the  Ivewery,  stock  and  appurtenances,  he 
loald  hare  tibe  option  of  pordiaeing  any  part  of  the  testator's  mmetr  M  the  eopy- 
ald  premises  in  the  will  mentioned  ;  but  his  said  brother  should  decline  to  take 
id  purchase  his  moiety  in  the  brewery,  &e.,  he  directed  that  it  should  continue  and 
s  carried  on  in  the  same  manner  in  which  it  then  was,  for  the  better  maintenance 
id  support  of  his  wife  and  children.  And  he  gave  the  residue  of  his  estete  equally 
stween  his  children  on  their  attaining  twenty-one  years  of  age ;  and  appointed 
f'iUiam  Stocken,  Thomas  Carlton  and  Benjamin  Dawson,  executors  of  his  mil,  and 
■osteee  for  the  purposes  therecrf. 

In  ike  month  of  October  1820  the  will  and  a  codicil  diereto  were  proved  by 
Tilliam  Stocken  and  Benjamin  |^78]  Dawson.  In  the  {weeeding  months  of  June 
id  Angos^  a  valuation  of  the  brewery  and  pu4  <rf  the  proper^  connected  therewith 
as  made,  with  a  view  to  the  purchase  thereof  br  William  Stocken ;  and  the  rest  ol 
le  property  connected  with  the  brewery  being  afterwards  valued  in  February  1822, 
le  whole  was  steted  to  amount  to  the  sum  of  £6429,  iTs.,  from  which  being 
vdncted  ^e  debts  of  the  concern  and  other  suma^  the  testator's  moiety  of  the 
maainder  was  stated  to  be  £2413,  4s.  Sjd. 

The  buaineas  was,  after  the  dea^  of  tfohn  Stoeken,  caxried  cm  by  William  Stocken, 


Digitized  by  Google 


870 


errooKSN  v.  dawsom 


up  to  the  time  of  hit  own  death.  He  appean  to  have  considered  himself 
owner  of  the  business  and  propertf ,  under  the  leave  to  purchase  g^ven  by ' 
and  upon  the  valuations  which  had  been  nude.  He  died  on  the  33d 
February  1824,  having  first  nuide  a  will,  dated  the  let  of  November  1633,  i 
he  mve  to  his  son  the  Defendant  Oliver  Thomas  Jose^  Stochen,  all  his  int  __ 
the  orewety  and  in  the  freehold,  copyhold,  and  leasehcdd  premisM  in  wluoh  tiwL 
was  carried  on,  and  whereby  he  appointed  (Mirer  Thcoias  Joseph  Stoolmi,  Ji 
King  and  Benjamin  Damon  executors  thereof. 

The  executors  of  William  Stooken  having  proved  his  will,  they,  or  Otivw ' 
Joseph  Stooken  with  their  assent^  took  possession  of  the  brewery,  and  he, 
himself  to  be  owner  under  his  lather^s  will,  carried  on  the  booiuess  Humt 
thought  for  his  own  benefit. 

It  was  alleged  on  the  part  of  the  Plaintiff  dnringhia  mincnitj,  that  either  no  i 
valuations  as  were  stated  to  have  been  made  by  Williun  Stooken  had  in 
made,  or  that  if  made,  the  same  were  inaccurate  «id  imiHt)per ;  and  on  ^  13 
January  1827  the  bill  was  filed  by  the  Plaintiff  then  aa  infant,  by  fais  next  f 
[374]  a^nst  Benjamin  Dawson,  the  surviving  executor  of  John  Stoc^en,  and 
the  executors  of  William  Stw^en,  Oliver  Thnnai  Jowgk  Sto^m  and  JasMsi 
the  two  other  executors  of  William  Stooken,  «id  Peter  Mattsm,  snd  Maria 
who  was  one  of  the  residuary  legatees  of  John  Stocken ;  and  die  bill,  allsK 
William  Stocken  had  not  become  the  owner  of  the  brewery  and  property 
therewith,  prayed  the  usual  accounts  of  the  personal  and  reu  estates  of 
Stocken,  and  also  an  account  of  the  mxifite  of  ^e  brewery  whi<^  aeenied  fra 
death  of  John  Stooken  to  the  deatii  of  William,  and  what  was  dne  from  Dawas 
the  executors  of  William  in  respect  thereof.   The  bill  also  prayed  an  aeoount  < 
debts,  funeral  and  testamentary  expenses  and  l^^ies  of  John  Stocken,  and 
clear  residue  of  his  estate  might  be  asoertuned,  and  die  Plaintiff's  intmst 
secured  for  his  benefit,  and  that  the  tnule  and  business  and  the  good-wiU 
midbt  be  sold,  and  one  moiety  theretrf  secured  iot  the  Plamtaff,  and  kk*  a  lees 
TThe  cause  eame  on  to  be  heard  in  the  month  ot  November  18S0,  and 
decree  then  made,  after  referring  it  to  the  Master  to  take  the  lunal  aeooonti  < 
real  and  personal  estates  of  John  Stocken,  it  was  declared,  that  the  interest  of  t 
Stocken  in  the  brewery  was  not  affected  by  the  valuation  and  purchase  mi 
pleadings  mentioned.    And  it  was  referred  to  the  Master  to  take  an  account  of ' 
profits  of  the  brewery,  which  acorued  due  since  the  death  of  John  Stocken  tq> 
death  of  William  Stooken,  and  of  the  profits  accruing  therefrom  from  the  time  i 
death  of  William  Stooken,  come  to  ue  hands  of  Benjamin  DawsoD  and 
Stocken  in  his  lifetime  or  either  of  them,  or  to  the  bands  of  BenjanuD 
Oliver  Thomas  Joseph  Stooken  and  James  King  since  the  death  of  Wuliam 
and  [376]  the  Master,  in  taking  the  accounts,  was  to  makb  onto  the  parties  < 
allowaaoes. 

The  cause  was  reheard  before  the  Lords  Commiaricmen  on  the  34th  of 
1835,  and  an  error  was  oorreoted,  but  in  substanoe  the  decree  was  eoi^niied. 

The  Plaintiff's  second  exception  complains  of  die  allowance  of  two 
£100,  2s.  9d.  and  of  £15,  ISs.  for  payment  made  in  respect  of  vaJuatioos 
partnership  property  made  in  the  months  of  April  and  June  1822 ;  and  as  it 
to  me  that  these  valuations  were  made  with  a  view  to  the  purchase  of  the 
stock  by  William  Stocken,  which  purchase  has  been  set  aside,  I  dii 
expense  of  the  valuation  should  not  be  charged  against  the  estate  of  John 
and  consequently  that  the  Plaintiff's  second  exception  should  be  allowed. 

The  fourth  exception  must,  I  think,  also  be  allowed,  as  it  does  not  appear 
valuation  therein  mentioned  and  charged  for  was  an  expence  propeny  inci 
carrying  on  the  brewery  business.   If  it  had  appeared,  as  was  snggssteo,  that ; 
the  valuations  mentioned  in  the  second  and  fourth  exeejrtjons  had  been  made 
the  direction  of  William  Stooken  in  the  proper  discharge  of  his  duty,  as 
John,  the  expence  ought  to  have  been  allowed. 

The  eleventh  and  twelfth  raise,  and  depend  upon,  the  question  wfaedier 
and  Oliver  were  entitled  to  allowances  for  their  trouble  in  canying  on  the  ' 

As  to  the  allowance,  John  and  WiHiam  Stooken  were  partams  in  trad^ 
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B  bt^tts  in  which  they  were  equally  interested,  vithout  artdcles.  William 


faa  to  purchase  John's  shweof  Uie  business,  and  be  intended  to  do  so,,  but  the  decree 
bdiras,  that  the  interest  of  John  is  not  i^eoted  b;^  the  raluation  and  purchase  of 
raism,  BO  that  we  must  see  what  was  to.  be  done  in  the  abMnoft.crf  a  purchase  by 
IBliiiiii,  and  the  will  of  John  directs  that  if  William  declines  to  purdiase,  the 
pmvrj  shall  continue  and  be  oartied  on  in  the  same  mannor  it  then  was^ifor  th« 
liter  maintenance  and  support  of  the  testator's  wife  and  children.  This:  case 
besrs  to  me  to  fall  directly  under  the  authority  ,of  Burden  v.  Burien  (1  Yes.  &  .Bt 
w) ;  and  I  am  therefore  of  opinion,  that  William  Stocken  was  not  entitled  to  the 
Inruice  claimed  for  his  trouble ;  and,  I  think  that  Oliver,  who  succeeded  to  the 
■DagsmeDt  of  the  business,  as  the  legatee  and  an  executor  of  William,  can  be  in  no 
mu  dtoatioB,  and  I  therefore  disallow  these  ezoeptiona. 


\  [S76]   Spalding  v.  Rudino.   March  24,  25,  July  6,  1843. 

a  12  L.  J.  Ch.  503,  affimed  od  appeal,  15  L.  J.  Ch.  374.  See  .SouAwat.  Strang^ 
867,  L.  R.  4  £q.  486 ;  Piggott  t.  Piggott,  1867,  L.  R  .4  £q.  661.;  Comity  vj 
hditoK,  1868.  L.  B.  6  £q.  48;  Bodger  v.  (kmyrtoir  d'Eseompte  de  Paru,  1869,  L.B^ 
IP.  C.  407  ;  5  Moo.  F.  C.  (N.  S.),  657 ;  16  E..  K.  625 ;  Bx  parte  Oolding,  Davit  ^ 
toynay,  Xtmt^,  1880,  13  Ch.  D.  628;  Bxjcffte  Faik,  1880,  14  Ch.  D.  457; 
Md  in  House  of  Lords  (sub.  nom.  Kemp  v.  Pulk)^  1882,  7  App.  Cas.  573 ;  SeweU 
r.  BmUdc,  1884,  10  App.  Gas.  85.] 

iqaity,  a  transfer  of  goods  for  Suable  consideration  by  a  consignee  for  a  limited 
IvpcM,  doee  not  destroy  the  consignor's  right  of  stoppage  in  firwmtu,  vUra  the 
■rtioular  lien  of  the  transferee. 

QodgDed  goods  of  the  value  of  £1800  to  B.,  who  transferred  the  bill  of  ladine  to 
1.  to  secure  £1000.   B,  having  become  bankrupt^  C,  as  B.'s  factor,  claimed,  as 
Ipmst  A't  title  to  stop.m  transiiu,  a  right  to  retain  the  whole  in  satiB&ction  of  a 
■BMral  balance  due  to  him  firom  B.  Hdd,  first,  that  Iw  was  not  entiUed  beyond  the 
piOOO ;  and,  secondly,  that  A.'s  remedy  against  0.  iot  the  lur^us,  was  in  equity. 

iThe  Phdntifib  were  merchants  residing  at  Stralsund ;  on  the  17th  of  May  1841 
p  agent  Mr.  Schleicher,  on  their  behalf,  sold  to  James  Witlianiis  Thomas  a 
ptity  of  wheat,  at  35s.  per  quarter  free  on  board,  the  shipment  to  be  made 
pwith  to  London,  at  the  current  rate  of  freight^  and  the  amount  to  be  £377] 
mn  for  on  Thomas  at  three  month's  date,  payaUe  in  London  on  handing  invoice 
IbOl  of  lading. 

[The  Plaintifis  accordingly,  on  the  Ist  of  June  1841,  shipped  Stralsund,  by  the 
I  "Ceres"  714  quarters  of  wheat;  a  bill  <rf  lading  was  signed  by  Zillmer  the 
ter  of  the  ship  in  the  usual  form,  and  the  PlaintifiiB,  having  made  out  and  signed 
broice  of  the  wheat,  sent  the  same  with  the  bill  oi  lading  to  Thomas,  and,  at  the 
■  time,  drew  upon  them  three  bUls  for  the  amount  in  the  whole  of  £1264,  2b.  ; 
l>7  letter  requested  Thomas  to  protect  those  bills. 

Ilhomas  received  the  bill  of  lading  and  invoice  on  the  8th  of  June  1841,  and  he 
Mipon  requested  Buding  to  accept  for  him  a  bill  of  exchange  for  £1000,  payable 
me  mcmths  after  date,  which  Ruding  agreed  to  do,  on  receiving  from  Thomas  a 
aoruiflam  or  letter  signed  1^  Thomas  to  this  effect : — 

"London,  9th  June  1841. — Messrs.  J.  C.  Ruding  &  Son. — Gentlemen, — 
lideration  of  your  having  this  day  accepted  my  draft  on  you  at  three  months'  date 
£1000  on  a  car^  ol  wheat  (viz.,  3825  scheffels),  fi-om  Stralsund  per  the  "Ceres,'' 
B.  Zilhner,  of  which  I  have  banded  you  the  poUoy  <^  insurance  for  £1600  and  a 
lof  lading  I  authorise  you  to  dispose  of  the  same  on  my  aooount,  subject  to  yqw 
p  sommisaion  and  charges,  before  snoh  bill  beeomes  doe ;  ot,  I  undertake  to 
Pride  you  wi^  cash  to  t£e  amount  of  your  advance,  should  I  with  yon  to  hold  it 


The  will  of  John  Stocken  enabled 
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On  the  1st  of  July  1841,  theship  "  Ceres  "  with  t^e  wheat  on  board,  arrired  kj 
the  port  of  London.  About  [378]  this  time,  Mr.  Thomas  rtopped  payment.  On  tktJ 
2d  at  July  Schleioher,  the  agent  of  the  Pbdntiffs,  gave  a  verbal  notice,  and  oo  the  M 
of  Jnly  a  written  notice  to  ZiUmer  the  master  of  the  "Ceres,"  not  to  part  with  tM 
whei^  without  the  orders  of  tiie  Pbdntifb.  On  the  fiUi  of  July  a  fiat  «  Iwiiliiiniljl 
was  issued  against  niomas,  and  on  the  same  day  Schleicher  again  gave  notice  toM 
master  not  to  part  with  the  wheat,  but  being  then  informed  that  the  bill  <rf  bditt  m 
been  indorsed  and  dclivared  to  Buding  as  a  security  for  monies  lent^  he  pennittM  dfl 
wheat  to  be  delivered  to  Ruding,  but  on  the  same  day  gave  him  notice,  that  H 
Plaintiffs  claimed  to  be  entitled  to  the  wheat  and  the  pnxMeds  thereof,  and  did  wM 
by  removing  the  stop  placed  upon  the  delivery  to  Ruding,  abandra  their  claim,  ifl 
that  in  case  Ruding  should  be  entitled  by  law  to  any  part  of  sueh  proeeedB,M 
Plaintiffs  claimed  the  balance  which  sliould  remain,  after  aatiafying  snoh  claim,  if  wM 
as  Ruding  might  by  law  have.  ■ 

Ruding  claimed  to  be  entitled  to  apply  the  proceeds  of  the  wheat,  not  onlyfl 
payment  m  the  £1000  Inll  whidi  he  had  accepted,  and  the  freight  and  oth»  ditfJ 
of  the  shipment^  bnt  also  in  satisfaction  ci  the  balance  of  a  general  aooount  whidiB 
alleged  to  be  sabaistiog  between  himself  wul  Hiomas.  Undw  these  einjumstaoal 
the  PUuntifls  offered  to  pay  him  £1200  in  satisfactitm  of  his  acceptance,  and  m 
charges  on  the  wheat,  and  requested  to  have  the  wheat  thereupon  delivered  to  ihm 
This  was  on  the  23d  of  July.  Mr.  Ruding  refused  to  accept  the  money  offered  fl 
him,  or  to  deliver  up  the  wheat,  and  he  afterwards,  on  the  2lBt  of  August  1841, 
it  for  £1822,  which  he  retained  to  his  own  use.  Having  subsequendy,  in  DeeuM 
1841,  declined  to  acknowledge  that  the  Plaintiffs  had  any  claim  whaterer,  tfaii  M 
was  filed  on  the  Slst  of  December  1841.  J 

[379]  The  bill  prayed,  that  an  account  mij^t  be  taken  of  the  monies  which  M 
come  to  the  hands  of  the  Defendant  Ruding,  in  respect  of  the  wheat,  and  also  of  m 
monies  due  to  the  same  Defendant  on  the  security  of  the  bill  of  lading.  That  m 
Defendant  mi^t  be  allowed  such  last-menlionea  monies,  and  might  pay  to  m 
Plaintiffb  the  bahmoe  d  the  monies  arising  from  the  wheat 

Mr.  Pembcrton  Leigh  and  Mr.  Wood,  for  the  PlaintifflB. 

Mr.  G.  Turner  and  Mr.  Fisher,  for  the  Defendant  Ruding. 

Mr.  Kchner,  for  the  assignees  of  Thomas. 

In  re  Wegtdntkva  <5  B.  &  Ad.  817),  C<xc  v.  PrenHce  (3  M.  &  Sel.  344),  LidBbarrm 
Mason  (4  R  P.  C.  57 ;  2  Term  R  63 ;  and  6  East,  20,  note  (a.)),  Pattm  v.  Tlum^ 
<5  M.  &  Set.  350),  Jones  v.  Jones  (8  Mee.  &  W.  431),  Ex  parte  Deeze  (1  Atk.  31 
Yowig  V.  The  Bank  of  Bengal  (1  Moore,  Pr.  C.  Cases,  150),  Ex  pairie  Otkmden  (1  k 
235),  Diam.  v.  Yates  (5  B.  &  Ad.  313),  Oppenheim  v.  RusseU  (3  B.  &  P.  42),  Sm$ 
Present  (1  Atk.  246),  Wiseman  v.  Famdepuit  (2  Vem.  203),  Houghton  v.  Mattkem  (J 
&  P.  485),  Qoodhairt  v.  Lowe  (2  J.  &  W.  349),  ExpairU  Ghmpme  (12  Ves.  379),  Hadf 
T.  Zdy  (7  T.  R.  440),  Weldm  v.  GoUld  (3  Esp.  268),  Hewamm  v.  GviArie  (3  Scott,  30 
PhmipB  T.  Hvik  («  Mee.  &  W.  672),  Drinkwaier  Oooiwin  (Gowper,  251),  fFaiktf 
Birch  (6  Term  Rep.  258),  WorraU  t.  JohiKUn  <2  Jac  &  W.  314),  were  cited. 

[380]  /ufy  8.  Thk  Master  of  the  Rolls  [Lord  Langdalel  I  apivefaebd  itto 
clear,  that  the  indorsement  and  delivery  of  the  bill  of  lading  bv  Thomas  the  oonsigneB 
Ruding,  for  valuable  consideration,  gave  to  Ruding  the  l^al  right  to  the  detivei^i 
possession  of  the  goods.  That  right  is  not  disputed  by  this  bill,  but  the  Plaiat 
insist,  that  under  the  contract  su^isting  between  Thomas  and  Ruding  the  rig^ 
the  possession  of  the  goods  was  vested  in  Ruding,  only  as  a  security  for  the 
ment  to  him  of  his  advance  and  charges,  and  that  subject  to  that  securify,  1 
Plaintiffs,  in  the  consi<kration  of  a  Court  of  £k|uity,  retained  their  right  to  a  stopp 
in  tranaht  against  the  assignee  or  indorsee  of  the  bill  of  lading ;  it  appears  Uiat  in  1 
case  of  fFesteinthm  (5  B.  &  Adol.  817)  the  Court  of  Queen's  Ben<A  hehl,  that  in  ■ 
a  case,  a  Court  of  Equity  would  h<^  such  a  transfer  to  be  a  pledse  or  mwtgi^  m 
and  that  the  attonpt  to  stop  im  tnuuUit  gave  a  ri^t  to  the  goods,  in  eqoily,  aobl 
only  to  the  lien  for  the  advuice. 

The  propriety  of  that  opinion  was  questioned,  but,  as  it  appears  to  me,  wiAi 
sufficient  reason.  As  against  Thomas,  I  think  that  the  Plaintaffs  had  a  lufat  to  il 
the  goods  m  transUn;  and,  although  the  legal  right  to  the  goods  was  tnnmirad  wi 
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»  bOl  of  ]ading,  yet  I  tbin^  that:  in  equity,  th»  traiufer  took  «ffeot  only  to  the 
it«Dt  oi  the  oonnderation  pud  by  the  toaiuCeree,  \mnng  in  the  Pluntiib  ui  eqnit* 
Ue  interest  in  the  surplus  value. 

:  la  the  argument  for  the  Defendants  it  was  u^;ed,  that  they,  in  the  charactw  of 
Hion  for  Thomas,  had  an  interest  of  their  own  to  retain  the  surplus  value  in  [381]. 
aii!fri«fc^ft  d  a  balanoe  due  to  them  from  Thomas ;  and,  secondly,  that  any  interest 
[the  Plsint^Bb,  though  <d  an  equitable  nature,  miriit  be  made  available  in  an  action 
}  be  Iffonght  by  them  against  the  Defeodants  in  tilts  eause;  but  the  goods  eame  to 
hi  haodB  of  Kuding  under  a  spe^  contract,  interfering  with  any  general  tight 
Udt  he  might  have  as  factor;  and,  even  if  the  Defendants  were  entitled  to  be 
uidered  as  factori  of  Thomas,  having  a  balance  due  to  them,  it  does  not  a|)pear  to 
k  that,  as  against  the  Plaintiffs  the  owners  and  shippers  of  the  goods  entitled  to 
to  is  InmntUf  they  could,  by  virtue  of  the  bill  of  lading,  have  a  right  to  retain  more 
Mn  the  onuideration  they  paid  for  the  advuntage  which  the  bill  of  lading  gave  them ; 
id  u  to  the  aetion,  the  l^al  right  to  the  goods  being  clearly  in  the  Defendants,  it 
■s  not  appear  to  me  that  the  Plaintiffs  could  have  obtained,  at  law,  that  relief 
pth  I  think  them  entitled  to  here. 

L I  am  tharefwe  of  omnioo  that  the  Haintiffs  are  entjtied  to  Ae  deme  whi^  is 
psd  1^  the  bUl,  md  uiat  an  aooount  must  be  taken  of  the  m<»iies  received  Inr  the 
ifwdanti  in  Taspeot  ol  the  wheat  in  question,  and  of  (Am  monies  dne  to  the  DefeA- 
pti  00  tiie  aeounty  of  the  bill  of  ladings  and  that  the  balance  may  be  ascertained 
H  piid  to  ihe  Phdntifis  by  the  Defendants. 


Ths  Attobnk7-Gsnsral  v.  Thz  Drapers'  Compamt.  (Howrll's 
CHABirr.)  May  3, 1843. 

[S.  a  12  L.  J.  Ch.  421 ;  8  Jnr.  1060.} 

bequest  was  made  to  a  corporation,  in  terms  which  devoted  the  whole  improved 
jaecme  to  » (Parity.  In  1669^the  corporation,  by  theit  answer  in  a  suit,  offered  to 
shIv  die  wbde  inecHne  to  the  charity.  The  decree  directed  the  distribution  of  the 
now  '»""*»ng  inoone,  and  provided  that  in  ease  a£  an  increase,  the  objects  should 
isMve  an  iocreaae  limited  to  X16,  but  it  made  no  disposition  of  any  suiplns. 
Beld,  that  under  this  decree  tiie  onrporation  was  not^  hy  impHoatirai,  entitled  to 
■Mb  surplus. 

perally,  a  charitable  gift  must  be  accepted  according  to  tfae  declared  intention  of 
Rw  giver;  but  a  corporation  not  being  bound  to  accept  an  accession  to  its  founda- 
pon,  may  ofHisent  to  receive  it  with  qualifications,  wluoh  may  be  collected  either 
mom  documents,  or  oonstant  usage  adopted  at  Uie  time  and  persevered  in 
pnrnwards. 

Icharity  informations,  the  account  is  sometimes  carried  back  to  the  date  of  the 
imMt  of  the  CSiarity  Commissioners,  sometimes  it  is  directed  from,  the  filing  the 
IHoniation,  and  sometimeB  from  the  decree,  aec(»ding  to  the  circumstances  of  each 

KtUs  was  an  information  filed  by  t^e  Attomey-Gkneral,  on  the  certificate  of  the 
trity  Commission,  under  the  following  droumstances : — 

iThe  testator,  Thomas  Howell,  being  resident  at  Seville,  made  his  will  in  Ifi40, 
keby  he  bequeathed  in  the  words  following: — "Item,  I  oomaonde  myne 
putonrs,  that  I  leve  in  Syvell  that  incontynent  after  my  deathe,  doo  send  to  the 
p  at  London  12,000  dnckats  of  golds  by  billes  of  Cambio,  for  to  delyver  to  Uie 
■n  called  the  Drapers'  Hall,  to  delyver  therme  to  the  wardeynes  thero^  and  the 
m  wardeynes  as  sone  as  they  have  reodved  the  same  12,000  duokats,  to  bye  there- 
m  400  duokate  of  rent  yerely  for  ever  more,  in  possession  for  ever  more.  And  it 
n  will  that  the  saide  400  dnckats  be  disposed  vnto  fonre  maidens,  being  orjduuu, 
bof  my  kynne  and  ot  blndde,  to  theire  marriage,  if  they  ean  be  founde,  every  one 
Bsyme  to  nave  100  dnckats ;  and  if  they  cannot  be  founde  of  my  lynnage,  then  to 
ignren  to  othw  fonre  maydens,  though  that  th^  be  atA  of  my  lynnage,  so  that 

R  n.— 28* 
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they  be  oiphanei  hoanest  and  of  good  tune,  and  every  of  thtym*  100  diiekiti,udn 
«Tery  yere,  for  to  many  foure  mavdens  [383]  for  erer.  And  if  the  Mide  13,000 
duolokts  wiU  bye  more  huide,  then  thesaide  12,000  duokats  to  be  «peat  to  tb«  iiuniw 
<tf  maydens,  being  orphanaa,  ineroanng  the  foure  maydena  aforeoaide,  as  ifaallMW^ 
tka  ducretion  aforeaaide  <ji  the  master  and  wardeyaes  of  the  mxds  house  ol  I^i^ 
Hall,  and  Uiat  this  numoria  to  remayne  in  writing,  in  the  bo^  of  memoiyesiilk 
aaide  home»  in  sodie  maimer  as  it  tuU  at  no  tyau  be  undmi  far  vrer." 

The  sum  of  8730  dneata  <Hily  was  teansniitted  to  the  DFapers*  OooipaBy. 

In  15i3  the  Prapera'  Oompanv  purohaaed  from  Henry  TlIL  aome  pnpei^nlb 
City  of  London,  whioh  had  been  foneited  by  the  attainder  of  Oromw^  Sail  of  iMa, 
vhioh  was  conveyed  to  them;  and  the  oompany  covenanted  with  the  king  to di- 
tribute  the  clear  rebte  "  to  and  for  tiie  marriage  of  poor  maideba,  being  orfdtau.' 

About  1569  a  suit  was  instituted  in  this  Court  (Ory^  v.  Chtder)  by  OMtain  foali 
orphans,  alleged  kinswomen  of  the  testator,  stataog  tliat  Uie^  Defendaott  p» 
chased  kuds  of  the  yearly  rent  of  £106,  but  had  disposed  of  the  residue  of  Um  eii 
bequest  to  their  own  benefit,  and  olaiming  the  benefit  of  the  ^kl  <rfuurit]r.  Hi 
Drapers'  Company,  by  their  answer  in  that  suit,  admitted  thwt  the  not  of 
premises  pur^aitod  w^h  the  ohuity  fundi  amoimted  to  £106  a  year,  bat  siid  Iht 
£30  a  year  was  expended  in  the  repumtiona;  and  they  atated  "^at  thigt^*if 
intended,  and  still  aid  intoid,  God  wulini^  aa  near  aa  they  eoold,  to  perfom  tba«i 
will  and  teatament  of  the  liud  lliomaa  Hoell,  -with  as  muoh  of' the  rents  dFAa 
premiaea  aa  should  eome  clearly  to  their  ntSift}  handa^  ever  and  above  all  cfasr|t%i 
they  were  ascertained,  or  hereafter  should  be  aaoertained,  what  maidens  or  oqjbm 
of  hie  kin  or  lineage  ought  of  right  to  have  the  same  legacies  according  unto  Ik  lOt 
which  thereunto  t£ey  could  not  perfectly  attain  to  know." 

By  the  decree  in  that  suit,  it  was  ordered  that  £61  a  year  should  be  paid  **aAd 
the  rents  and  revenues"  by  the  company  amongst  four  orphans,  £21  to  each;  udit 
was  provided  that  if  the  premises  should  be  decayed  by  casualty  by  fire,  so  tiiat  tk 
£84  could  not  be  levied,  the  company  should  be  charged  with  an  apportiooed  put 
only;  and  it  was  further  provided,  that  if  the  property  should  be  impro^smt 
£84  payaUe  to  the  orphans  and  £21  allowed  to  tke  company  igr  thmr  ordiuoy  al 
eztew»dinary  charges,  that  then  the  same  improvement,  over  «id  abov«  the  sow  if 
£64  and  £21|  ehouM  be  eqo^v  divided  and  paid,  yearly,  to  tiie  said  four  orpfaui^ 
.portiott  and  portion  alike,  in  form  thereinbefore  redted;  fwaeing  alway^  tbittk 
same  improvement  yearly  to  be  divided  to  the  said  four  orphans  diaiut  exceed  Su  mk$ 
o/£16  ^  the  year.  And  it  was  provided,  that  if  the  company  shoold  reoeiri  At 
ramaining  3280  ducats,  or  such  pcniiion  as  would  purchase  an  increase  of  laadi,  Aa, 
to  the  yearly  value  of  £16,  then  the  company  riiould  {Hiy  tiie  four  onluns  so  wak 
as  the  increased  rent  should  amount  to,  "  forseing  that  -in  the  whole  m  aaid  oiflMi: 
ahonld  not  be  paid  above  the  yearly  sum  of  £100." 

The  property  now  consisted  of  the  ball  of  the  Drapers'  Cunpaay,  and  otkr 
preinises  producing  more  than  £2000  a  year.  The  company  paid  £84  a  year  tothli 
maiden  orplians,  and  carried  the  residue  to  the  account  of  Uie  oompany'a  ineom^  M 
they  ei^i^uied  a  considerable  |iart  of  their  general  income  in  eharitable  purposes. 

The  information  insisted,  diat  the  company  were  bomid  to  a^y  the  wUl 
income  towards  the  purpoaea  of  the  charity. 

The  company,  by  their  uuwer,  relied  <»i  the  fdnner  deoree,  and  abbmitted,  whed* 
they  were  entitled  to  appropriate  the  surplus  inoome  to  their  own  nee;  howen^ 
they  said,  that  it  had  always  been  considered  by  the  company,  tbatt  faLfiltiog  (k* 
requisitions  of  the  former  decree,  which  they  were  willing  to  tiiqr  were  esraii 
to  the  property,  and  were  freed  from  all  further  demands. 

Ths  Soucitob-Gekeral,  Mr.  Pemberton  Leigh,  and  Mr.  Blunt,  in  support  of  tfal 
information,  coutoided  that,  under  the  terms  of  the  will,  no  benefit  was  avoi  to  tha 
Defendants.  That*  both  by  their  covenant  with  King  Henry  the  Eig^ta,  and  tkrir 
answer  in  the  former  suit,  they  were  bound  to  apply  the  whde  income  to  thi 
charitable  objects.  That  the  deoree  did  not  give  to  thua  any  interest  in  the  mnM 
uid  tiiat  if  it  did,  still  that  the  deoree  waa  not  binding  en  tike  AtbHB^-OeDenJ,  ki 
not  having  been  a  party  to  the  anit. 

Sir  Thomaa  Wilder  Mr.  Kindersl^,  and  Mr.  Lloyd,  cmiM,  indsted,  tba  oadsr  tb 
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dseree  the  beneftta  to  be  taken  by  the  objeoti  of  the  charity  were^exiirattly  limited  to 
1100  a  year,  aod  that,  by  impUcatioo^  the  company  was  to  receive  the  surplui.  That 
ereiy  TOesumption  ought,  at  this  distance  ol  time,  to  be  made  in  iaTOur  of  the 
DdenoantB  who,  were  shewn,  by  constant  naage,  to  be  entitled  to  tiie  snrplos ;  and 
that,  aa  ^e  gift  was  to  a  olaas  of  relativea  of  uie  testf^r,  it  was  not  neoeeaaiy  that 
die  Attorney-Qeneral  should  be  made  a  party  to  the  former  sait 

OMQ  l%e  AUdmey-Gmural  y.  The  Co^/Comp<mt/  (3  Beavan,  20)  was  cited. 

IfAsnB  OP  THE  Boiis  px>rd  Langdale}  It  appears  perfecuy  elear^  from  the 

'  tanu  <rf  Uie  will,  tiiat  the  testator  intended  that  the  miole  «  tJie  rent  of  the  pup- 

:  dMied  property  dunild  be  a|q^ed  to  the  purpose  indicated  b^  him ;  and  aau»- 
qiUBtly,  on  the  occasion  of  the  purchase,  when  tne  company  obtained  the  grant  from 
ue  Crown,  ^ey  expressly  covenanted,  that  the  whole  rents  should  be  so  applied. 
Li  the  answer  of  the  Defendants  in  the  former  suit,  there  is  a  passage  which  is  of 

,  (be  otmoet  importance  in  this  case,  not  only  as  shewing  their  vie^  of  the  uses  to 
which  ihey  were  bound  to  appl^  the  gift  they  had  aoceptod,  but  also  for  the  .'purpose 

:  «f  asoertaming  tixe  questions  nused  in  that  case,  and  what  was  then  decided  by  the 
Cbart.  It  is  abo  of  some  importance,  as  shewing  in  what  way  l^e  gift  Was  aeeepted, 
^teeaose  there  have  been  instances,  in  whioh  the  Court  has  held,  tmt,  from  ocmtem- 
ponneons  tranuotiona,  vou  may  infer  the  nature  and  extent  of  the  trost  assumed  by 

■  the  persons  who  accepted  a  df t  No  doubts  generally  speakings  a  gift  must  be  itewpted 
eoonduig  to  the  intmtion  m  the  girer  aa  declared  at  rae  time,  but  wfawe  Uie  ol^ect  is 
4o  make  a  oorpwation  nndertaire  tiie  managemmt  <rf  a  tniat^  then,  4m  was  ataitod  by 
lord  Eldon  in  l%e  Ckt^eriite  Hail  au$  (Jacob,  381 ;  and  see  3^  Jitome^-Omertil  v. 
O^w  C^Uege,  2  Keen,  150),  the  college,  being  under  no  obligation  whatever  to  accept  an 
isocession  to  its  foundation,  may  only  consent  to  receive  an  increase  subject  to  certain 
tfoalifications,  which  the  Court  may  collect  from  the  transaotiona  that  took  place  at 
we  time,  aa  evidenced  by  doeuments,  or  as  ^387]  proved  by  a  eonetant  vusaee  adopted 
lit  t^e  time,  and  persevered  in  downwards.  This  is  not  a  case  {veciaely  ofthat  sort, 
bat  here  we  have  the  Defendant's  declaring,  by  their  answer,  "  that  they  always 

,  Intended,  wd  still  do  intend,  QtctA  willing,  as  near  as  they  could,  to  perform  the  will 
md  teetament  of  Thomas  Howell,  wil^  as  much  of  the  rents  of  die  premises  as  shall 
eome  dearly  to  their  hands." 

It  ia  to  be  obserred,  that  at  this  time,  tiw  rents,  being  4106,  were  unequal  to 

.  aiwwer  ^e  full  purpose  <^  tiie  founder.   The  deoros  approves  of  a  scheme  by  which 

,'4w  whole  was  disposed  oi.  It  gives  £21  for  Ute  reparation  and  maintaining  the 
property,  and  £84  for  the  portions  to  be  ^ven  to  the  poor  maidens ;  and,  it  is  to  be 
observed,  that  nothing  whatever  is  reserved  to  t^e  company.    If  the  company  were 

M  had  been  suppoeed  by  the  Court  to  be  entitied  to  a  beneficial  interest  in  rent) 
ttirely  it  wouHTnot  have  been  very  just  to  abandm  and  newest  snoh  interest 
idtcwether. 

No  sn^  deelaration  was  however  made,  nor  could  it  have  been  made,  because  the 
eonpaay  had  stated  in  their  answer  that  tUey  were  willing  to  apply  towatxls  iht 
fiuatty  all  tliat  olewly  came  to  thfflr  hands.  This  decree  beinx  made  with  reference 
to  l^e  rttitfl  then  recaved  aud  exhaustang  the  whole^  it  certainly  nught  be  e^teoted, 
that  aome  provision  would  have  been  made  in  the  ease  of  any  ineiease  or  deereaae^ 
the  rents,  eepetnally  as  the  sums  to  be  applied  by  the  company  wen  to  be  paid  out 
4f  the  rents:  Aooordingly  provision  is  made  for  the  event  of  a  deerease  by  destmo- 
tion  by  fire.  It  is  true  that  no  direction  is  contained  for  a  decrease  by  any  other 
<Bvent;  but  is  it  to  be  collected,  that  in  every  othor  event,  the  decrease  was  to  be 
made  good  by  the  com-[388Vpany  out  of  ^eir  own  fonds  1  when  they  wwe  direotad 
to  appfy  these  sums  "  out  of  the  rents." 

the  other  hand,  there  might  be  an  increase,  either  by  the  improvement  of  the 
rents  ol  the  estates  already  purchased,  or  by  new  purchases  to  be  made  with  that 
part  of  the  money  whioh  had  not  then  been  transmitted  from  Spain ;  in  both  these 
eases,  a  provision  was  made  for  an  increase  to  the  extent  of  £16,  w^idi,  added  to  the 
,£84,  would  make  £100,  or  four  sums  of  £25  for  each  maiden.  Now,  without  having 
arithmetical  demouatralaon  of  it,  I  feel  sbtmgly  persuaded  tliat  it  was  intended  to 
increase  tiie  sum  to  that  intended  by  the  testator  himself  to  be  the  endiowment  tk 
each  ytm  maiden,  and  I  do  not  entertain  a  reasonable  doubt  tiiat  this  ms  what  -the 
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decree  had '  in  view.  There  is  not  one  Tord  as  to  any  other  furtlier  Btnpfaii  tbit 
miffht  probably  arise ;  there  was  an  offer  by  the  Defendants  to  a{^y  erayl^m^ 
ana  in  that  state  of  tfainn  the  Court  was  silent,  and  did  not  |Mt>eeed  any  farther. 

The  question  is,  whmier  I  am  to  collect  &om  that  decree  that  the  Court  dedani 
by  implication  (an  express  deolaration  is  not  found  or  contended  for  in  any  inLy),tbt 
because  it  had  not  dispoaed  of  the  surplus  beyond  £16,  t^e  rest  was  to  be  a^fied 
for  the  benefit  of  the  company.  I  confess  I  am  totally  nnaUe  to  follow  ^  nMomng 
by  which  thiU.  is  iditampted  to  be  made  out  If  it  bad  beat  intended,  there  oogb 
to  have  been  an  ex^jna  dedaration,  bat  there  oould  not  on  thoee  pleadings  hanna 
ai^  aueh  a  deolantion ;  because  it  woidd  have  bem  contrary  to  tbe  <dfars  (rf  tbem- 
pany  \>f  their  answer.  The  question  never  did  arise  or  could  arise  upon  the  {dodiH 
m  tnst.case,  and  I  am  of  opinion,  that  the  decree  does  not,  byanti<»pntioa,daadew 
question  which  is  brought  before  me  to-day. 

[389]  I  must,  ther^ore,  look  at  these  documents,  and  see  whether  (aeoording  k 
the  rules  of  construction  whidh  have  been  adopted  in  tiiis  Court,  where  foodi  m 
^ven  to  a  charity  with  a  direction  to  apply  them  all  to  the  purposes  of  tiie  cJuri^, 
in  a  manner  to  exclude  all  notion  of  a  beneficial  interest  being  vested  in  the  tnutM^ 
the  trustees  have  a  right  to  apply  all  the  funds,  beyond  what  was  disposed  of  1^  tta 
decree^  to  their  own  l^efit ;  I  am  of  opinion  that  I  oanuot  do  ao^  Mid  tha^  oa  tk 
oonteuy,  I  must  m^  an  omNMite  declaiation. 

As  to  the  time  from  which  the  aeoount  asaiDBt  the  Defendairfia  should  be  tUa^ 
I  must  say  that  nothing  can  be  more  satimctory  in  aa  investufation  of  this  Idoi 
than  to  find,  that  there  is  no  possibility  of  any  imputatitm  oi  bad  or  ocwrnpt  eoofal 
on  the  part  of  the  Defendants.  The  present  Defendants,  beyond  all  questioii,kf« 
applied  this  fund  just  in  the  manner  in  which  it  has  been  applied  by  their  predaoewin; 
in  all  probalnlity,  they  never  looked  at  the  original  foundation  at  all,  but  instead  t£ 
applying  it  to  any  beneficial  purposes  of  their  own,  it  is  now  shewn  by  the  evideeis 
and  by  their  answer,  and  it  is  admitted  by  the  AttomOT-Oeneral,  that  they  lun» 
^plied  the  funds  in  a  beneficial  manner  for  uie  most  useful  charitaUe  purpoaei. 

It  is,  thwefore,  quite  satisfactory  to  me  to  find,  that  the  Attomey-G«n«al  ooofiMa 
his  claim  for  an  aeoount  from  the  filing  of  the  infOTmatton,  and  the  aeoount,  thmfof^ 
must  be  directed  from  that  time  alcme,  and  I  may  say,  that  if  it  had  been  prmw 
further  back,  I  think  I  must  have  come  to  the  same  conolosion ;  and  that  I  could  no^ 
irith  any  justioe,  have  eharged  this  company  with  appl^ng  to  its  own  pargoees  sy 
,of  those  funds.  Every  ease  depends  upon  its  own  eiroumstances ;  diwe  {30IQne 
eases  in  which  tiie  aeoount  has  bem  taken  from  the  time  when  the  information  oi  As 
erroneous  aralioation  was  made  known,  namely,  from  the  publication  of  the  r^nrt  of 
the  Charity  Commissioners.  Other  oases  in  which  it  has  been  directed  fnm  the  tina 
of  filing  the  information,  and  others  from  the  date  of  the  decree.  Those  three  periods 
of  time  have,  according  to  the  various  circumstances  of  each  case,  been  ad<^ptea ;  iMt 
I  think  that  which  is  now  proposed  by  the  Attorney-General,  is  what  is  qoite  ri^ 
to  be  done  in  this  case. 

With  respect  to  the  costs,  the  company  have  thought  fit  to  hare  this  qnestiaa 
tried,  in  order  that  the^  might  have  the  application  of  this  money,  acocMrding  to  tkir 
own  view  of  what  was  right.  {The  Aitomey-Omeral  v.  The  Draper^  Commmg  (Koidridh 
Charily),  4  Beav.  p.  72;  The  AUomey-Gmerat  v.  Chruig  Sotptal,  i  Beav.  p^  75.)  IT 
the  costs  are  adted  against  the  company  by  tile  Attomey'Gtonavl,  he  must  nave  wetk 

I  think,  therefore,  there  must  be  a  deolamtion  that  all  this  income  is  awliosble  la 
the  purposes  of  tiie  testator's  will.  The  account  must  be  taken  from  the  filing  of  tha 
inf ormation,  and  the  costs  must  be  ^id  by  the  Defendants. 

[391]   De  WBBVBai  V.  EOCHPORT.    July  14,  1843, 

Special  oitler  for  allowance  of  maintenance  to  an  in£uit  resident  with  her  father  Mt 

of  the  jurisdiction. 

A  reference  was  made  to  tiie  Master,  to  inquire  if  the  father  <tf  the  infant  Haiatif 
was  of  ability  to  maintain  her,  and  if  not,  to  iq^irova  ot  a  |vopw  alknranoe  finr  tbt 
pnrpose. 
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Hm  Maater  reported  that  the  father  was  not  oi  ability,  and  he  submitted,  that 
y  iMODie  of  the  property  in  Court  ought  to  be  paid  to  the  PliintaflTs  father  ior  ber 
iBDtflittDce  and  education  during  her  minority. 

j  A  petition  was  presented  to  confirm  the  Master's  report,  and  for  an  order  for 
l^ent  to  tike  fa^er. 

[  fin  ratuA  liaintiff  uid  her  father  were  both  living  in  Demerara,  out  of  the. 

pA£eti(Hi  of  the  Court 

j  Hr.  Freeling,  in  support  of  the  petition. 

I  Thi  Master  of  ths  Boli^  [Lord  Landgale]  said*  he  doubted  whether  it  was 
Is  praedee  of  the  Courts  where  an  infant  and  her  father  were  living  abroad,  to  direct 
mMnt  of  maintenance  to  the  father,  and  he  suggested  tiiat  the  order  should  be, 
jit  Kme  person  resident  in  this  country  should  be  appointed  guardian  to  whom  the 
My  shoald  be  paid.  He,  however,  directed  tiie  petition  to  stand  over  in  order 
it  tbe  autiiorities  might  be  looked  inta 
The  esse  was  mentioned  again,  when 

Mr.  Freeling  referrad  to  a  case  of  BUss  v.  Puimm  (Rolls,  19th  November 
10),  in  which  the  imant  and  ber  mother,  who  was  her  guardian,  were  residing  in 
nda,  and  it  was  ordered,  that  upon  production,  from  time  to  time,  to  the 
DOontout-GteDeral  of  this  Court,  of  an  afKdavit  of  Mrs.  Putnam,  the  mother,  that 
kid  duly  applied  in  the  maintenance  and  education  of  the  infs^t  Petitioners,  all 
m  received  by  her  on  that  account,  up  to  the  time  of  making  sueh  affidavits, 
ctavely,  an  allowance  of  X600  a  year  should  be  paid  to  the  attorney  for  the 
er  in  England,  during  the  respective  minorities  of  the  infant  Petitioners,  for 
maintenance. 

Thx  Master  of  the  Rolls  [Lord  Langdale]  now  ordered  as  follows : — That  Mr. 
Weaver  should  appoint  an  attomev  to  receive  the  maintenance,  and,  upon  the 
intment  of  such  attorney,  the  dividends  of  the  funds  in  Court  should  be  paid  to 
attorney,  half-yearly,  upon  the  production  to  tiie  Acoountant-Geneial  at  an 
tvit  that  be  had  duly  applied,  in  the  maintenance  and  education  of  the  infant,  all 
reoeived  by  him'  on  that  account,  up  to  the  time  of  nuking  such  affidavits 
i7ely.(l) 

(I)  See  Jeffrys  v,  FanteswarHmtrthf  Barnard,  141;  Leikem  v.  Hdl,  7  Sim.  141; 
'ntv.  HtuJninf,  Jacob,  266,  n.;  Logan  v.  Feutieet  Jacob,  193;  jStspAsfu  v.  JameSf 
[jl  &  K.  627 ;  Biffga  t.  Terry,  1  Myl.  &  Cr.  676 ;  fFytidhmn  v.  lord  Bwiumere, 
467-,  and  tiie  following  two  cases : —   -  . 

In  T€  Levinge,  4th  July  1797. 

Hie  infant  was  entitled  to  real  estates  in  Sn^and  and  Ireland,  his  father  was  dead. 
Infant's  mother  proposes  that  IKohard  Reynell,  l^e  maternal  uncle  of  tbe  infant^, 
was  resident  in  Ireland,  and  had  been  appointed  guardian  of  the  infant's  estate 
'  by  the  Court  of  Chancery  there,  should  be  appointed  guardian  of  tbe  estate 

nOmer  aceordinglv,  Mr.  Reynell  entering  into  a  reoognusance  wi^  two  sureties 
far  to  account ;  and  a  commission  directed  to  take  the  reoognizanoes  in  Ireland. — 
.LiK  1796,  RfoL  618. 

In  re  Daly,  22d  May  1798. 

Infsat  entitled  to  estates  in  England  and  Irdand,  his  father  dead. 
His  mother  resident  in  Ireknd,  nad  been  appointed  gmudian  of  person  and  estate 
r  Irish  Chancery. 

Order  that  she  be  appointed  guardian  of  person  and  estate  in  England,  entering 
(c  teoognizances  to  account  for  what  she  received,  and  for  a  commission  to  take  the 
fOgmsaaces  in  Ireland.— Reg.  Lib.  A.  1797,  foL  1029. 

^  Same  Case,  22d  December  1802. 

Sirnkt  ord«r  as  to  brother  of  the  in&nt-rReg.  hih.  A.  1S02,  M.  142. 
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KU  ordered,  upon  motdoo,  to  be  taken  off  the  file,  on  the  ground  that  it  wn  a  anrak- 
mental  bill  in  the  nature  of  a  bill  of  review,  whioh  oo^^t  not  to  have  ben  wl 
without  the  leave  of  the  Court 

A  contact  was.  entered  into  for  the  sale  of  the  vendor's  interest  in  a  lease  and  pnauv 
at  Doncaster,  known  as  the  Betting-Booms,  for  the  reniaindw  of  the  lease  grsstil 
by  A.  A  l»il  for  speoific  pfff<»iiuuioe  was  filed  bj  the  pmdwaer,  in  which  lod  ■ 
the  decree  the  agreement  was  teeated  as  oomprising  the  premises  held  of  ad  a 
account  of  the  rents  was  directed.  It  turned  out  that  the  rocnns  and 
were  partly  under  A.  and  partly  under  B.,  whereapon  the  Tendw  filed  a  mad 
bill,  praying  a  declaration  that  the  whole  was  eomiffued  in  the  agroenuoL  Hdi 
however,  tiut  the  Plaintiff  could  not,  upon  a  rshearin^  obtain  die  relief  asked  ^ 
the  seooEid  biU,  nor  eonld  he,  by  such  seccmd  W,  obtain  the  relief  thereby  ynjia, 
whilst  the  decree  stood  in  its  present  form ;  that  to  obtain  the  relief  asked, 
original  eauae  must  be  reheard  with  the  second,  and,  coiuequeotly,  thi^  the  eeeasd 
bill  was  a  supplemental  bill  in  the  naturt  of  a  Irill  of  review,  which  on^t  aottite 
filed  without  leave  of  the  Court. 

In  this  case,  the  Flaintifffl,  by  their  ori^nal  biU,  stated,  that  Charles  Blnck  alltged 
himself  to  be  entitled  to  a  moiety  of  and  in  certain  premises  situate  in  Hi^  Street, 
Doncaster,  called  ike  Subscription  Betting-Booms,  consisting  of  the  new  bettaDg-nou 
and  other  buildings  erected  thereon,  for  the  residue  of  a  term  of  twenty-fflie 
oommeDcing  from  the  25th  of  March  1828,  under  a  lease  granted  to  Anne 
whereby  the  entirety  of  the  premises  were  demised  to  him  and  John  Goodered  ] 
for  twenty-one  years.  That  we  said  Charles  Knck,  idledng  himself  to  besoeal 
signed  an  agreement  in  writinj^  dated  the  30th  day  of  October  1840,  and  wYoA  vn 
in  the  following  words,  i.e. : — 

"Newmarket,  October  30th,  1840.— I,  (Carles  Bluck,  do  agr«e  to  sell  and  amm, 
and  we,  James  HolUek  Davis,  and  James  Adkins,  do  agree  to  hujr  <rf  said  Cbim 
Bluok,  his  half-share  of  the  lease  and  premises,  situate  iu  Donoastor  in  the  ooanty  rf 
York,  known  as  the  Subscription  Bettiag-Booms,  for  the  remainder  of  a  leaseenntad 
by  Anne  King  to  John  Goodered  and  duu-les  Bluck,  for  the  sum  of  J&i20(^tobs 
paid  by  the  aforesaid  James  Holliok  Davis  and  James  Adkins  as  f  ollowa :  X300  to  to 
paid  on  the  assignment  of  the  lease  to  the  said  James  Holliok  Davis  and  Jsmb 
Adkins,  within  twenty-one  days  from  the  date  of  this  agreement,  jCSOO  to  be  farthsr 
paid  on  or  before  the  30th  of  January  1841,  and  an  additiooal  sum  of  JC400  M  or 
before  the  20th  da;r  of  JuW  1841,  making  altogether  the  sum  of  £1200  d  Iswfol 
money  of  Great  Bntain.  Either  party  failing  to  perform  said  agreement,  to  focfdt 
the  sum  of  £200  of  lawful  money  of  Great  Britain.  Provided  the  parties,  3iam 
Holliek  Davis  and  Charles  Adkins,  continue  in  quiet  possession  of  the  premises  si^ 
years  from  the  dato  hereof,  the  siJd  James  fiolUck  iMvis  and  James  Adkins  agne  to 
the  farther  sum  of  £100  to  the  sakl  Charles  Bluok. 

"ChabuesBlvce. 

"  Jambb  Holuck  Davb. 

»  Jamb  ADKnts." 

Of  this  agreement  the  bill  [ffayed  a  speoific  performance,  and  it  was  asked  tht 
the  Defendant  might  produce  to  the  Flainti^  die  s»i  feos^  and  make  to  the  PUntib 
a  proper  assignment  Aenof. 

[396]  By  the  decree,  dated  the  7th  of  June  1842,  it  was  ordered,  diat  the  ^w- 
ment  of  the  30th  of  October  1840  should  be  specifically  performed  and  carried  nto 
execution ;  the  Defendant  was  to  pay  the  costs  of  the  suit  to  the  Plaintiff  and  Aft 
Master  was  to  "  set  an  annual  value,  by  way  of  rent,  on  the  ^wnises  speed  to  bs 
sold  to  the  Plaintiffs"  by  Charles  Bluok. 

It  is  now  alleged,  that  during  tike  proonwWngs  in  the  Blaatai's  oOee  to  set  w 
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paati  nhie,  by  way  of  rent,  on  the  premises  agreed  to  be  sold,  the  Defendant 
thomM  Henry  Bluok  (the  legal  personal  repreiMitative  of  Charles  Bluok  who  had 
Bad)  pretendad,  tiiab  the  agreement  did  not  oompriaa  all  the  Snbeoription  Betting- 
toomi,  bat  mdy  aiudi  part  n  them  as  was  wmptiBtd  in  the  lease  granted  to  Anne 


was  now  farther  stated,  that  the  premisea  comprised  in  the  lease  granted  to 
Kia^  warvr  1>7  indenture  dated  tiie  4th  of  Joly  1828,  assigned  oy  her  to 
nd  and  Chathea  Blnck  who  was  the  Plaintiflh'  renaor ;  and  it  was  alleged,  that 
red  sad  Oharies  Bluo^  being  in  the  year  1830  desirous  of  enlarging  the  premises 
nnder  the  lease  to  Anne  King,  obtained  from  Bobert  Liddell  the  lease  of  a  stable 
OQtbuilding  which  adjoined  a  building  of  two  stories  oomprised  in  Anne  King's 
sei  The  tease  granted  by  Liddell  was  dated  the  27tb  of  September  1830. 
It  was  further  alleged,  that  after  the  date  of  Liddell's  lease,  buildings  were  made 
reoB,  and  the  {Hremises  were  so  dealt  with,  as  to  be  known,  together  with  the 
■USDS  oomprised  in  Anne  King's  lease,  as  "the  Subscription  Betdng-Booms."  The 
iBtifi  thereupon  insisting  that  the  aCTeement  of  the  SOth  of  October  1840  ought 
he  deemed  to  comprise,  not  only  rw6]  the  premises  oomprised  in  Anne  King's 
to,  but  aJso  die  premises  oom|Hisea  in  Liddell's  lease,  filed  a  lull,  which  they  (on 
I  present  argument)  desired  to  have  eonsidered  as  a  sapjdemental  Hll ;  and  tuey 
for  a  declaration,  that  the  promises  oomprised  in  the  leases  of  the  4th  of  Jaly 
M  (being  Anne  King's  assignment  of  her  lease),  and  the  27th  of  September  1830 
wag  Liddell's  lease),  were  and  are,  as  to  one  moiety  thereof,  comprisea  in  the  agree* 
Mt  of  October  1840,  and  that  the  agreement  might  be  speoincally  performed  in 
rformity  with  that  declaration. 

It  was  now  moved  that  the  second  bill  might  be  taken  off  the  file  foi  irregularity. 
'  Mr.  Kinderaley,  in  support  of  the  motion,  contended,  that  the  reUef  sought  b^ 
■seocmd  bill  was  different  from  that  obtained  by  the  decree  in  the  first.   That  it 
■Id  be  necessary  to  revive  the  first  decree  in  order  to  obtain  the  relief  prayed  by 
i  second  suit ;  tiiat  tiie  second  bUl  was,  therefore^  in  its  nature,  a  bill  of  review, 
p  onght  not  to  have  been  filed  without  the  leave  of  the  Court 
I  That  the  prooeeding  was  iir^golar;  and  that  the  proper  ooune  was  to  order  tiw 
Md  bai  to  be  taken  off  the  file ;  Sodatm  r.  SaU  (11  Sim.  466 ;  and  1  PhiL  177^. 
Mr.  Pemberton  Leigh  and  Mr.  Sidebottom,  contrA.    This  is  a  supplemental  bill  in 
ci  the  former  decree,  and  not  a  bill  of  review.    Lord  Bedesdale,  in  his  Treatise, 
■  (fiage  61  (4th  ed.),  "Where  the  imperieotion  of  a  suit  arises  from  a  defect  in 
original  bill,  or  in  some  of  [397]  the  proceedings  upon  it,  and  not  from  any  event 
soquent  to  the  institution  of  the  suit,  it  may  m  added  to  by  a  supplemental  bill 
n\j.   Thus  a  supplement^  bill  may  be  filed  to  obtain  a  further  discovery  from  a 
bodant^  to  put  a  new  matter  in  issue,  or  to  add  parties, whwe  tiie  proceedings  are 
saeh  a  state  that  the  original  bill  cannot  be  amended  for  ^e  puitmse.   And  this 
be  done  as  well  after  as  before  a  decree ;  and  the  bill  may  be  either  in  aid  of  the 
I,  that  it  may  be  carried  fully  into  execution,  or  that  proper  directions  may  be 
upon  some  matter  omitted  in  the  original  bill,  or  not  put  in  issue  by  it,  or  by 
I  defence  made  to  it,  or  to  bring  formal  parties  before  tiie  Court,  or  it  may  be  used 
I  ground  to  impeaoh  the  decree,  which  is  the  peculiar  case  of  a  supplemental  bill 
the  nature  of  a  bill  ctf  review,  of  which  it  will  iw  necessary  to  treat  more  at  large 
I  Mother  place."   So  in  Dormer  v.  Forteaque  (3  Atk.  133)  it  is  said,  "Supplemental 
Ui  are  often  brought  even  in  aid  of  a  decree  of  this  Court,  as  in  a  decree  to  account 
V  want  of  full  directions  before ;  and  directions  are  given  under  the  supplemental 
B,  that  the  new  matter  should  be  connected  with  the  former  decree." 
LHere,  the  pro|>erty  bought  was  "  the  Subscription  Betting-Booms  and  premises ; " 
nerefore  comprised  the  two  parte  as  incorporated  together.   There  was  an  inac- 
Bftte  description  of  the  tenure,  but  this  was  undoubtedly  the  ^perty  sold.  The 
periiapa  impsrfeotly  describes  the  property ;  and  this  bill  u  to  supply  the 
and  to  carry  out  the  decree,  aooordiug  to  the  real  intention  of  tiie  Court  at  the 

.  „  There  is  no  doubt  of  the  principle,  that  you  cannot  file  a  bill  to  impeach  a 
Msss  withoat  leave  of  the  Court ;  the  Court  oonnden  ita  decree  right*  unless,  on 
bs  natter  bong  again,  brooj^t  to  ita  attentitm,  it  eotartaina  reason  to  doubt  it. 
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Sodaon  V.  Ball  vu  quite  a  different  oaee.  The  original  bill  was  for  a  simple  umat, 
and  was  ia  the  natore  of  an  action  of  ammptU;  the  aecobd  bill  sought  to  eha^  ^ 
Defeodftnte  with  the  consequenoe  of  wilful  defiiuh  and  in  fori  LordLyndhont  tbm 
observed,  ^'I  apprebttid  that  a  sapplemental  1x11  in  aid  of  a  decree  oaonot  my  tie  . 
prinoiple  of  the  decree.  Its  province  is  to  cany  oat  tiie  principle  of  the  deona;  to 
gire  fall  and  complete  ^eet  to  die  deerec^  u  it  ezirts." 

The  eharaoter  of  th^  bill  is  a  au|^lemental  bill,  seeking  additkmal  \kA  not  isgoi- 
sistent  relief,  and  therefwe,  the  leave  of  the  Coart  was  not  neeocssty. 

The  Master  of  the  Rolls  said,  he  would  read  over  the  pleadings  to  see  whete 
the  Plaintiffs  were  authorised  in  filing  such  a  bill  as  the  present  without  fasvog 
previously  obtained  the  leave  of  the  Court. 

August  1.   The  Master  of  the  Rolls  [Lord  Langdale].   The  Defendant  hs 
moved  that  this  bill  may  be  taken  off  t^e  file  for  insularity,  and  the  questuB 
whether  it  is  a  supplemental  bill  in  the  nature  of  a  bill  of  review  or  a  Bii|^flBMtil 
bill  filed,  as  it  ia  said,  in  the  aid  of  the  deoree.   I  am  of  ojrinion  that  this  isas^pb> 
mental  bill  in  the  nature  of  a  bill  of  review. 

There  oui,  I  think,  be  no  doubt,  but  that  the  titie  stated  in  the  bill  and  tbe  i^m- 
ment  therein  set  forth,  as  [8601  litendly  interpreted,  have  referenee  only  to  tki 
premises  comprised  in  die  lease  therein  stated  to  have  been  granted  to  Anne  Kii( 
or  to  have  been  assigned  by  her  to  Goodered  and  Charles  Bluok.  The  pcemM 
comprised  in  the  agreement  are  stated  to  be  premises  comprised  in  l4ie  lease  gnatoi 
to  >jiDe  King,  and  no  others  are  noticed. 

The  ori^nal  bill  and  tbe  decree  treat  the  agreement  as  comprising  the  prenuai 
comprised  m  Anne  King's  lease,  and  tbe  Plaintiffs  oould  not^  by  having  the  turn 
reheard,  obtain  the  relief  which  is  asked  for  by  the  supjilemental  bill ;  and  I  am  rf 
opinion  that  they  cannot,  by  the  supplemental  bill,  obtain  the  relief  therd^  aM 
for  whilst  the  decree  in  the  original  cause  stands  in  its  present  form. 

To  obtain  the  relief  which  is  asked,  the  original  cause  must  be  reheard,  at  til 
time  when  the  supplemental  cause  is  heard ;  and  the  whole  matter  being  b^ore  thi 
Court,  the  full  relief  to  which  the  Phuntafb  may  be  entitled  will  be  oonsiderBi  I 
tiiink  that  a  sapplemental  bill  thus  brought  to  supply  a  defeot  in  tbe  ^eadimi  sad 
deoree  in  the  original  cause,  and  the  deeree  upon  which  it  is  to  be  obtained  ob  a 
rehearing  of  the  decree  in  the  original  cause,  is  a  supplemental  bill  in  the  natore  of 
a  bill  of  review,  which  ought  not  to  be  filed  without  Uie  leave  of  Uie  Court 

I  must  therefore  grant  the  motion  with  costs.  (NoTS.— See  also  WHam  v.  Tdi, 
1  Myl.  &  Cr.  42 ;  axiABmm.  v.  Swan,  8  Price,  518.) 

[400]  KntKWAW  V.  Honnor.  AprU  3,  1643. 
Substitated  service  of  an  injnnotaon  ordered. 

In  August  1842  an  injunetion  was  granted,  restraining  the  IMmdant  fna 
receiving  monies  on  some  Portuguese  tiiules. 

The  Plaintiff  being  noable  to  serve  the  injunction,  and  the  Defendant's  solidtar 
in  tbe  cause  refusing  to  accept  service  on  the  ground  that  he  bad  no  anthoci^ 

to  do  so, 

Mr.  Rogers  moved,  that  servioa  on  the  Defendant's  adidtor  mjght  be  dsean 

good  service. 

The  Master  of  the  Rolls  [Lord  Langdale}  made  the  order.  (Nom— -See  ft. 
Beg.  232,  Hinde,  595;  Peant  v.  Crvid^ield,  14  Yes.  206;  PiOmey  t.  SJuHm,  i 
Ves.  147.) 

[401]  Sherwood  v.  Walkjeb.  Mardt  30,  AprU  7,  1843. 

[S.  C.  7  Jur.  293;  affirmed  on  appeal,  13  L.  J.  Ch.  268  ;  8  Jar.  229.] 

A  suit  was  instituted  by  a  son  against  his  mother.   A  iximproaiiBB  was  uffinlal, 
whereby  the  mother  agreed  to  setde  a  sum  on  ^  son  ana  Ms  fsnily,  md  jty 


Digitized  by 


Google 


•■AT. 


8HBRWOOD  Vr  WALKBB 


881 


X170  amongst  enck  of  the  son's  oreditors  "as  shouM  be  Trilling  to  accept  the  same' 
m  full  disohar^  of  their  respective  debts,  aad  should  express  their  oonseDt  'Mjefore 
igiven  day.  Ntme  of  the  weditora  aseeoted,  and  no  paymmt -wiaa  made  to  thev. 
The  son  became  iotolvait.  Held,  that  the  mother  ma  not  liable  to  pay  the  £170 
to  the  assigneee. 

John  Walker  was,  ondor  the  will  of  his  father,  who  died  in  1814,  entitled  to  the 
nodoiury  estate.  His  motiher  Ann  Walker  and  aoother  were  executors  of  the  will. 
John  Walker  at  the  death  of  his  father  was  an  infant,  but,  having  in  1680  attained 
twenty-tme,  he,  in  the  same  year,  instituted  a  suit  against  the  isxecntors  for  an 
locoont  and  adminiBtration  of  hie  father's  estate.  A  eompromise  of  the  suit  was 
wranged,  which  was  carried  into  effect  by  a  deed  executed  in  September  1831,  made 
between  Mrs.  Walker  of  the  first  part,  John  Walker  of  the  second  part,  and  trustees 
of  the  third  part;  and  thereby  John  Walker,  in  consideration  of  the  covenants 
tiierein  contained  on  the  part  of  Mrs.  Walkw,  asugned  to  her  all  his  interest  in  any 
property  to  which  he  was  entitled  under  his  fathers  will ;  and  Mrs,  Walker  thereby 
ooreoanted  with  her  son  that  she  would,  within  two  months,  pay  £400  in  diecharee 
o<  [402]  two  of  his  debts,  amounting  together  to  £229,  IDs.,  and  pay  the 
ranainder  of  the  £400  unong  sudi  oi  his  orators  "as  should  be  willing  to  accept 
the  same  in  full  diaeharge  of  their  respective  debts,  and  should  signify  their  consent 
to  Mrs.  Walker  on  or  b^ore  the  1st  of  November  next  ensuing ;  and  Mrs.  Walker 
tbereby  covenanted  with  the  trustees  that  she  would,  on  or  before  the  1st  of 
December  next,  pay  to  them  £800  on  certain  trusts  for  John  Walkei;  and  his  wife 
ud  children. 

At  the  tame  of  the  execution  of  this  a^reemen^  a  list  of  debts  then  owing  by 
Joho  Walker  was  handed  to  hia  mother,  which  amounted  to  about  £005  inclusive  of 
tbe  two  debts  which  were  to  be  paid  in  f  ulL 

Mrs.  Walker  paid  the  £800  and  £229,  10s.,  and  notice  was  given  to  the  creditors 
that  the  £170,  10s.  (the  residue  of  the  £400)  would  foe  divided  among  sueh  of  them 
u  should  accept  the  same  in  full  discharge  of  their  debte,  and  should  signify  their 
aoDseQt  before  tiie  Ist  of  November,  bat  none  of  them  assented  thereto^  and  Mrs. 
Walker  theiefrae  made  no  distribotion  of  the  £170, 10s. 

John  Walker  was  arrested  in  November  1831,  and  was  dischai^ed  under  the 
hnolvent  Act  in  July  1832.  His  asaigneea  filed  this  bill  against  Mrs.  Walker  to 
neover  the  £170,  lOs.  in  her  hands. 

Mr.  Pemberton  Leigh  and  Mr.  Smythe,  for  the  Plaintiffs.  John  Walker  was 
eotided  to  the  whole  of  his  father's  estate,  which  he  assigned  to  his  mother  in  oon- 
nderation  of  the  £800  settled,  and  the  £400  to  be  appliM  for  his  benefit  As  the 
ereditws  did  not  consent  to  accept  [4091  the  provision  intended  for  them,  there  was 
a  resnlting  trust  in  favour  of  John  Walker,  and  not  for  hia  mother,  who  had  received 
the  foil  oonsideratioD  for  it.  Where  credittm  are  not  partaes  to  the  arrangement,  a 
trust  f<Hr  the  payment  of  a  peraon's  debt»  is  a  trust  for  me  person  himadf .  fFtUiwyn 
T.  Cnttt  <3  Mer.  707),  Qamird  r.  Lord  LaideMe  (3  Sim.  1 ;  and  2  Rasa.  &  MyL  451). 
Here  the  partaonlar  mode  of  paying  the  fund  hae  foiled,  it  therefore  belongs  to  the 
penon  for  whose  benefit  it  was  to  be  applied,  and  has  passed  to  his  assignees  under 
Ae  ioaolvency. 

Mr.  George  Turner  and  Mr.  F.  Bayley,  eon^  The  question  is  this :  is  there  or 
BOt  a  covenant  in  this  deed  for  the  payment,  at  all  erente,  of  this  sum  of  money ;  if 
liwre  is,  the  Plaintiff's  remedy  ia  at  law  and  not  in  equity.  The  aum  of  £170  was 
not  to  be  paid  at  all  events,  but  only  in  case  the  creditors  consented  to  accept  it  in 
fall  discharge  of  their  debts.  The  event  has  not  happened  on  which  payment  was  to 
be  made,  and,  therefore,  the  Defendant  is  not  liaUe  either  at  law  or  in  equity.  Tliis 
Via  a  mere  family  arrangement  between  the  mother  and  her  son,  to  relieve  the  son 
irom  hia  pressing  liabilities ;  but  if  this  suit  were  to  succeed,  the  aum  in  question 
*ill  not  only  be  aralied  in  payment  of  other  debta  than  thoae  agraed  upon  by  Mrs. 
Walker,  and  on  dimrent  terms,  but  John  Walker  wiU  be  left  still  liable  to  those  very 
debts,  from  which  it  was  the  objeob  of  his  raothw  to  relieve  him. 

Th^  cited  Toovey  v.  MUne  (2  Bftm.  &  Aid.  683). 

[40q  Thb  Master  op  thk  Bolls  [Lord  Langdale].  The  qneetion  ariaes  on  -  the 
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ooaibniotioB  <tf  ttw  detd  aocedtAtd  in  Septenbsr  ISSl,  where^  tm  amiqiBMDi  m 
ooia»  to  betwera  Aad  Wal^Eer  and  John  WaLkn  her  aoOf  iba  being  the  Icgil  penoal 
repreventative  of  her  late  htuboncl)  and  he  being  entitled  to  the  penonal  estate. 
>  .  It  eeems  that  a  anit  had  been  instituted  for  the  adminiatration  of  the  penoid 
estate,  and  that  the  parties  came  to  a  settlement  of  the  questions  brtweoi  l»m  vpm 
the  terms  stated  in  the  deed.  It  does  not  appear  that  any  creditw  signified  la 
ooCnents  or  that  there  wal  any  offer  of  a^y  one  of  the  oredit<»a  to  aooept  say  portia 
of  the  remaininc  sam  in  sati»foetioQ  of  bia  debt  .John  Walker  beeame  mntni^ 
and  this  hill  is  filed  by  his,  assigneAi.to  reeorer  tha  £170,  tAta  iwidne  (rf  the  moMf, 
and  the  principal  ground  on  vhicb  this  elaim  is  nated  is,  thai  thare  ia  a  rmila^ 
bust  ia  favour  of  Jcihn  Walker. 

I  am  of  opiditm  that  tiiere  ia  no  audi  reenltiiw  biut.  The  intentMm  was  pb^f 
to  settle  family  disputes  then  Misting  and  to  ap^y  £400  in  a  spenflo  and  mntim 
aoanner  in  payment  oi  tibe. eon's  ^^itors,  via.,  id  paymmt  among  anehtn  Ana 
should  be  willing  to  aooept  the  same  in  full  diadmige  of  their  debts,  and  dusU 
sij^ify  their  otmsent^.  They:  did  not  assen^  and  I  therefora  think  that  the  £110,  IOl 
did  not  beeome  payaUe  in  otwseqoMioa  of  the  arenta  etmtemi^ated  not  having  tskn 
^aee. 

.  Affirmed  by  the  I^irdChaoDeUor  24th  Febniary  ld44. 

[406]  Alxzandkb  v.  Anbkbdon.  Jfay  81,  Jvue  8,       39, 1848. 

The  Court  has  no  aathorif^,-  upon  a  petition  1^  a  client  against  bia  aolintw,  to 
relief  foi^ded. on  a  special  agreemeDt 

In  this  case  the  Defendant  Bichard  Brongh  Anderdon  presented  an  original  ind  ska 
a  supplemental  petition,  the  original  petition  praying  a  declaralaon  th&t  certain  nattta 
<tf  business,  in  respect  of  which  Mr.  Henry  Jaeluon,  a  solirator,  daimed  to  be  entitled 
to  charge  him  for  coats,  were  unauthorized  by  the  Petitioner,  and  tliat  such  parts  of  tht 
bills  of  costs  as  related  to  such  business  were  fraudulent  and  improper,  and  oo^ 
not  to  be  charged,  and  that  the  rest  of  Mr.  Jackson's  bills  mubt  be  taxed ;  and  tte 
supplemental  petition  praying  that  it  might  be.  referred  to  the  Blaster  to  auutiloi 
what  was  due  to  Mr.  Jacuon,  generally,  upon  his  bills  oi  ooota  on  the  footing  of  «■ 
allied  agreeraont|,and  that  it  might  be  .deelared  that  a  oertain  prominoiy  notehsi 
been  satoSfiad.  Qoth  the  petitions  pntyed  that  Mr.  Jaofcson  mij^t  ba  restiBinod  bm 
proceeding  at  lav  in  respect  of  tiie  nutters  allegMi 

Mr.  PembertoQ  Leigh,  Mr.  Turner  and  Mr.  Hylna,  in  an|qx>rt  of  the  petitaiB. 
,  Mr.  Kindersley  andMr.  Bi^hawe,  eontrii. 

July  29.  Thje  Master  of  the  Bollb  [Lord  Langdale].  On  the  hearing  of  the 
petitions  it  ajqwared  that,  according  to  the  allegations  of  the  Petitioner,  the  nlitKa 
qubnsting  between  falm  and  Mr.  Jackson  was  not  the  ordinaty  relation  snbsistiw 
between  solicitor  and  client ;  and  that  the  ground  on  which  he  claimed  reli^  rem, 
[406]  principally,  on  some  special  agreement,  or  on  some  special  under  standing,  a|ai 
which  ne  alleged  Mr.  Jackson  had  attended  to  his  business. 

I  consider  it  to  be  settled  that,  upon  a  petition  presented  by  the  client  s^unA 
Ae  Bolioitop,  the  Court  has  not  authority  to  give  relief  foundad  on  a  apaoial  SP**' 
ment^  and,  xm  that  amouqt,  it  appeared  to  me  probalde  that  tiie  prtitiona  eoula  art 
be  anstunedr  but  aa  tiie  dismia^al  of  the  petitiwia  would  leave  it  open  to  tie 
Petitioner  to  file  a  Inll  for  tiie  same  matter,  upon  which  bill,  if  there  was  a  good 
foundation  for  his  claim,  he  might  obtain  relief,  I  was  desirous  to  gire  the  patties  la 
(importunity  of  settling  the  matter  in  some  way  that  might  farerent  a  proIongBd 
litigation. 

As  the  opportunity  has  not  been  taken  adrantage  of,  it  has  become  neoesssiy  t» 
dispose  of  the  petitions :  and,  after  a  oarefnl  oonsideration  of  the  petitions  and  of  tht 
eridence,  I  am  now  of  opinion  Uiat  the  petitions  cannot  be  sostaioed,  and  nnut  hs 
dismissed. 

Upon  tiie  ATidenoe,  X  cannot  say  that  itho  PetitioDer  may  not,  ooder  sane  nfc 
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pMiaent  or  nndenAandin^  as  fae  lute  -  all«gedj  be  entitled  to  some  relief,  if  api^ied 
K  in  a  proper  form ;  but,  on  thead  pedbioiia,  I  oannot  sar  that  tfaeTo  are  merits  upon 
duA  I  oould  decide  Uiat  Mr.  Ji^son  is  not  entitled  to  issue  executiou  on  the 
■Iflnaita  which  he  has  obtaino^  and  if  I  had  oome  to  that  oonohisioD,  I  do  not 
pUi  that  I  hare  jurisdiction  to  restrain  him.  As  the  petitions  ohai;ge  fmud  and 
tfRionduct,  and  the  case  is  not  supported  hy  sufficient  evidehoe,  or  shewn  to  be 
HUn  'the  juiudiotioi]^  I  thuik  ihat  the  petitiom  miist  be  dyimiiwed  with  eosts. 
RRL— to  1%  n  Smi^  4  Beur.  309J) 


[407]  Nowuu>'v.  W&rrAXKB.  /ufM23,1848. 

bBefeDdant  obtamed  a  ref^noe  under  the  ContMnpt  Aet,  to  enquire  whether  hy 
moraty  he  was  unaUe  to  answer.  The  Master  reported  in  the  negative.  By  an 
Mrder  of  the  Vioe-Ghanoellor  the  1»U  was  taken  pro  eonfegso,  without  prejndiee  to 
itte  Defendant  applying  within  ten  days  to  put  in  his  answer.  The  Defendant, 
mppreniDg  the  previous  drcunutanoes,  then  obtained  an  order  of  ooiine  for 
leave  to  defend  in  fomd  pavperit.   The  order  was  diachai^ied. 

The  Defendant  having  been  broiu;ht  to  the  Bar  oi  the  Court  in  omtampt  fox  want 
I  amwer,  and  his  poverty  being  alleged  as  a  reason  for  bis  default^  a  nnireDoe  was 
■de  to  the  Master,  under  the  Act  (11  G.  4,  and  1  W.  4,  c  86,  s.  16,  role  6X  to 
l|iiif«  whether,  reason  of  poverty^  he  was  unable  to  em{doy  a  solicitor  to  put  in 
^  answer.  The  Master  reported  that  he  was  not  unable  by  poverty,  &c 
^  Hu)  PlaintifF  proceeded  to  take  the  tnll  pro  confeaso,  and  on  the  8th  of  June  the 
j-C.  Knight  Brwse  made  an  order  for  taking  the  bill  pro  ecnfesso,  without  prejudice 
f  the  Defendant  applying  to  the  Court,  within  ten  days,  for  leave  to  pat  in  his 

■  Two  days  after,  the  Defendant  obtained,  at  the  Rolls,  an  order  of  course  to 
lind  the  suit  m  fortnd  pauperis.   The  Defendant,  on  his  application  for  t^e  order, 
Irily  snninased  the  dreumstaooes  which  had  proviously  taken  place  in  the  eaose. 
■Ma.  Elmaley  now  mond  to  diaeharoe  the  order  to  aefend  m  /oraut  panLperiSf  on 
i.gromid  tint  it  had  been  obtainea  aa  (rf  coarse,  apon  a  sappressioii  <rf  material 

BWnttBllffltft 

Mr.  M^airistie,  emtrit. 

Thk  Mastkr  of  tse  RoU:5  jliOrd  Langdale].  said,  that  if  the  Defendant,  on  his 
ilieation,  had  stated  the  previous  drcumstances  [4081  as  he  ought,  they  would 
Ere  received  due  consideration ;  but  having  obtained  the  <Hder  as  of  course,  and 
DO  a  suppression  of  material  facts,  the.  mc^on  must^  (m  that  ground,  be  gnuited» 
t  without  fffejudioe  to  any  other  application. 

[406]  KoHKHONT  V.  CowiLL.   Jfoy  5,  1843. 

came  on  in  18S9,  and  was  <ndered  to  stuid  over  for  wut  cf  .parties;.  A 
of  revivor  and  supplement  was  afterwards  filed,  stating  that  A.,  the  sole 
tiff^  had  died  in  1838,  insisting  diat  the  order  of  1839  was  a  nullity,  and 
tying  a  revivor.    A  common  ex  parU  order  to  revive  was  obtained  on  petition, 
nng  the  cause  "  in  the  same  plight  and  condition  as  at  the  death  of  A."  The 
'oinant  moved  to  dischazve  the  order  on  the  ground  that  Uie  order  of  1839 
*t  ba  discharged  before  the  cause  oouki  be  put  in  the  same  plight  as  at  the 
iBeged  death  of  A.   Held,  however,  that  it  was  regular. 

The  original  suit  of  Fu^een  v.  CoweU  having  come  on  for  hearing,  on  the  18th 
iA  July  1839,  an  objeoti<n  was  taken  for  want  of  parties,  wfaiw  was  allowed, 
order  wte  tben  made,  wliereby  the  eause  was  orderea  to  stand  ovw  with  liberty 
Mw  Phdntiff  to  amend  by  adding  parties.  (1  Beavan,  620.) 
hatead  of  amending,  a  bill  of  revivor  and  supplement  was  filed  by  so  administrator, 
that  tlM  Plaintiff  Abb  ViokerskBd  died  on  the  l&tii  of  August  1888  (nearly 
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a  year  prerious  to  the  hearing),  and  insisting  that  as  she  was  dead  at  the  heiriig 
of  the  cause  in  July  1839,  the  order  then  made  was  a  nollity.  It  stated  iho 
supplemental  matter,  to  shew  that  the  persons  who  had  been  held  to  be  oeceMry 
parties,  were  not  so,  under  the  cireumstanees ;  and  it  prayed  that  the  rait  ib^^  m 
revived  and  placed  in  the  same  ^ight  as  at  the  death  of  Ann  Vickers  the  raisti^ 
and  that  the  order  of  July  1839  might  be  set  aside. 

[409]  The  Defenduit  having  appeared,  the  Plaintiff,  after  the  expiratioii  of  aAt 
days  (Onl.  Can.  46),  and  on  the  Mn  of  April  1843,.  obtained,  as  of  ooaraei  u  omt 
to  revive  the  suit,  and  place  it  "in  ihe  tame  plight  and  cowUHim  as  the  tame  icoi  ti  d 
the  death  of  Awn  Vtdcent.'^ 

The  Defendant  now  moved  to  dischai^e  the  order. 

Mr.  PembertoQ  Leigh  and  Mr.  Beavan,  in  support  of  the  motion.  The  lOA 
Order  of  December  1833,  by  wluch,  "  If  the  Defendant  shall  not  within  eight  diyi 
after  appearance  to  a  bill  of  revivor,  shew  cause  by  plea,  answer,  or  demnrrBr  filu, 
the  Plaintiff  shall  be  entitled,  as  of  oourse,  upon  motion  or  petition,  to  the  conaos 
order  to  revive,"  &c.,  does  not  apply  to  a  case  like  the  p^sent,  where  t^e  object  d 
the  bill  ia,  not  to  continue  the  suit  from  the  point  at  which  it  left  off,  but  first  to  irt 
aside  tiie  order  of  tiie  18th  of  July  1839,  and  then  to  place  the  cause  in  the  stitsii 
which  it  was  in  August  1838,  when  it  is  atl^|;ed  the  Puuntiff  died.  Until  the  ukAk 
of  1839  has  been  set  aside,  which  e»i  only  m  done  at  the  hearing,  the  eanse  •mnot 
be  placed  in  the  same  plight  as  it  was  in  1838. 

It  appears  from  Hinde's  Practice  (page  48),  that  the  common  ordor  to  revive  en 
only  be  obtained  where  the  bill  is  meratf  for  a  revivor,  and  Only  upon  reviving  a& 
orders  made.  It  is  there  stated,  "  A  cause  cannot  be  revived  in  part,  but  the  wnb 
proceedings,  bill,  answer,  and  orders  made  in  the  cause  must  stand  revived,  for  tk 
revivor  is  out  a  continuation  of  the  same  suit,  and  it  cannot  be  a  continuataon  of  As 
same,  unless  it  proceeded  where  the  other  left  off"  *'  In  a  bill  of  revivor  merdf,  the 
Defendant  must  appear,  &c ;  and  in  eight  days  after  [410]  appearance,  either  shev 
cause  against  the  bill,  or  submit  to  answer,  and  in  d^ult  the  suit  may  be  remed 
without  answer,  if  nbnh  be  required,  upon  motion  as  a  matter  of  course."  Da 
orders  of  1833  did  not  alter  the  former  praotioei  for  having  extended  tbe  tons  far 
answering  to  eight  weeks,  and  it  being  desirable  not  to  extmd  the  time  (or  obtioitf 
the  oommon  order  to  revive,  the  latter  part  of  the  10th  Order  provided  ftv  it^  but  > 
does  not  extend  the  right  of  obtaining,  ex  pa/rtt^  the  common  oraer  to  revive  to  omi 
not  within  the  rules  according  to  the  old  practice.  Hie  10th  Order,  therefon^ 
applies  to  "a  bill  of  revivor  merely." 

Costs  were  improperly  occasioned  by  bringing  the  cause  to  a  hearing  after  n 
abatement  By  reviving  tz  parte  the  Plaintiff  escapes  hie  lialaUty  to  pay  them,  kt 
the  Court  would  only  luive  set  aside  the  order  in  July  1839,  upon  peyneot  by  A* 
Plaintiff  of  the  costs  of  the  other  parties. 

Mr.  Eoe  and  Mr.  Shee,  eonirit.  The  order  is  perfectly  regulu*,  f or  in  aQ  cssm 
where  the  suit  abates,  whether  the  abatement  requires  merely  a  bill  of  revivor,  ffi-  s 
bill  of  revivor  and  snp|dement,  the  suit  must  he  revived  by  an  order  to  revive,  lad 
it  is  not  regular  to  wait  till  the  hearing,  and  tiien  to  revive  the  suit  by  decree.  (3 
Daniell's  Fr.  217.)  Unless  the  Plaintifffaad  revived,  he  woold  have  been  uaablBto 
go  on  with  the  aupi^emental  mattw.  [Ths  Mastkb  of  thb  Bolls.  Does  not  the 
order  to  revive  leave  the  equity  <tf  the  tnll  open  11  Yes ;  the  Defendant  may,  at  Aa 
hearing,  shew  that  there  is  no  title  to  revive.  The  cmly  way  to  prevent  the  order  t> 
revive  is  by  plea  or  demurrer. 

Mr.  Pemberton  Leigh,  in  reply.  It  is  not  necessary  to  ducuss  what  is  thertk 
in  ordinary  oases :  here  the  [411]  case  is  very  peculiar  and  special,  and  the  f^P^ 
mental  part  has  not  been  occasioned  by  the  abatement,  but  is  all6f;ed  to  have  tana 
place  since.  The  objection  to  this  order  is,  that  it  is  a  parti^  revivor  of  the  suit)  it 
omits  a  portion  of  the  proceedinf^  which  the  Plaintiff  thmka  ot^eotionaUs^  « 
leaves  the  last  order  unrevived,  which  it  treats  as  a  nulli^. 

Thb  Master  of  the  Bolu  [Lord  I^gdale].  The  original  cause  having  hoia 
brought  cm,  was  ordwed  to  stand  over  witii  Ub^ty  to  smeira  by  adding  partes;  it 
now  appears  that  nearly  a  year  b^re  the  order  wae  made,  the  PUntm  had  iKedl 
so  that  the  brioging  on  of  the  cause  at  that  tune  was  an  irregalarity  on  the  pxi  <f 
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M&itfNT,  who  ought  to  have  knoTro  irheiher  his  client  was  living  or  dead,  and 
■tiee  of  which  fact  must  be  imputed  to  him. 

I  A  bill  of  revivor  and  supplameot  has  been  filed  statinff  the  ababament^  whieh  not 
■Iv  insists  that  the  order  weviouBly  made  was  a  numtv  and  void,  but  prays  a 
jbilsrstaon  to  that  effect,  and  that  the  cause  may  be  revived.  . 

The  real  difficulty  is  as  to  the  costs  of  the  previous  woeeedings;  but  as  the 
jhintiff  has  stated  them  all  by  hia  bill,  the  B^endant  will  have  the  <^portunifey  of 
MMiiKKng,  by  his  answer,  snim  ooste  as  he  ma^  be  «itiUed  to. 
,  I  cannot  say  that  the  order  to  revive  is  irrfieuUr :  it  was  obtained  on  matters 
^Dg  a  ri^t  to  revive,  and  I  think  I  eannot  disonarge  it.(l) 

[41S(]   SuFSON  0.  AsHWOBTH.   AprU  38,  JToy  1, 1848. 
I  [S.  a  7  Jur.  410.] 

ie  words  "lawful  heirs,"  hold,  upon  the  eontezt  of  a  will,  to.  mean  "hdrs  (rf  the 

Tbody." 

ktestator,  having  several  children,  directed  the  purchase  (tf  an  estate  for  one  of  his 
idmAtea,  **  for  her  use  and  her  lawful  hetrs,"  tckbe  returned  **  if  die  died  without 
Fkwfnl  hein^**  to  the  other  ohildren  that  had  heizs.   Held,  upon  the  oontext,  tibat 

"lawful  heiia  "  must  be  oonstrued  "  heirs  of  the  body : "  that  the  daughter  todc  an 

estate  tail,  and  that  die  gift  over  was  also  an  estate  tail 

ttertator  gave  his  daughter  a  sum  of  money,  and  directed  his  executors,  "as  soon 
as  convenient  after  his  decease,  to  purchase  an  estate,"  and  when  she  attained 
ifcventy-one,  she  was  to  receive  the  money  if  the  land  was  not  bought.  There  was 
^  gift  over.  The  estate  was  not  purchased,  and  she  invested  tiie  money  in  the 
fooda.  Held,  on  the  daughter's  death,  tiiat  tiie  money  was  impressed  with  tiie 
ffcaraoter  of  realty,  and  paoed  as  such. 

The  testator,  havinj[  a  son  and  four  dauffhters,  devised  <»e  real  estate  to  his 
I  "and  his  lawful  heirs  or  aasigna  for  evor,  aulqect  to  Hie  payment  ol  £10,450  to 
» toitetor's  danghtras.  . 

[  He  then  devised  a  second  freehold  eetate  to  his  ekteat  daughter  "and  her  hiwful 

■n,"  and  £1500;  and  he  devised,  similarly,  to  two  other  daughters  "and  their 
irfnl  heirs,"  two  other  freeholds,  together  with  a  sum  of  money.  As  to  these 
hunters  he  declared  as  follows  :• — "  It  is  my  will  and  mind,  that  the  lands  which  I 
pe  bequeathed  as  above  to  my^  daughters  Ellen,  Isabel  and  A^nea,  in  ease  all  or 
w  oi  them  die  without  lawful  heir^  the  same  to  return  to  my  other  children  that 
^e  lawful  heirs,  share  and  share  alike." 

b  He  then  proceeded  to  provide  for  his  youngest  daughter  in  the  words  following : — 
I  give  and  bequeath  unto  my  daughter  Catherine,  the  sum  <A  £4000,  out  of  my 
pKnal  estate,  and  I  here  direct  my  e»ontors  to  pay  her  the  aitarest  of  £2000  tiU 
t  attaiae  the  age  of  twenty-one  years.  I  likewise  direct  my  executory  or  tiie 
rriror  of  them,  as  Kxm  as  emvenient  after  my  decease,  to  i>ureha8e  an  estate  not  to 
peed  £2000  for  her  use  and  her  lawful  heirs,  and  come  into  possession,  with  the 
Mmnlatjons  arising,  at  the  age  of  [413]  twenty-one  years.  This  £4000  to  be  paid 
k  of  my  personalty  at  the  end  of  twelve  months."  In  a  subsequent  part  of  the 
1^  he  proceeded  as  follows : — "  It  is  my  will  and  mind,  that  when  my  daughter 
'  lerine  attains  the  age  of  twenty-one  to  receive  her  £4000,  if  the  land  ai>ove 
ned  is  not  bought,  to  give  security  for  £2000,  to  be  returned  if  she  dies 
,t  lawful  heirs,  to  my  son  and  daughters  that  have  heirs,  share  and  share  alike, 
provided  the  land  be  purchased,  to  he  returned  in  the  same  manner."  The 
.tor  bequeathed  his  residuary  personal  estate  to  his  son. 

No  estate  was  poxohased  for  Catherine  and  her  lawful  hein  as  directed  by  the  will 
attained  twenty-one  in  1786,  and  received  the  £4000^  but  gave  no  security  for 


I  (1)  See  laou  v.  Bridffman,  3  Simons,  465 ;  GoArm^^  v.  HovMUA,  6  Sim.  287; 
bjrf^  T.  iiUksr,  10  Sim.  349;  i^msynet  r.  Mmis,  1  ijyl  &  Or.  313. 
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retuitung  the  J^OOO  in  Uw  event  provided  for,  and  this  £2000  dw  aHwwnds  iaraMl 

in  the  purchaee  of  £3216  3  per  cente. 

Catnerine  nurried  in  1807,  previously  to  which  a  settlement  was  executed  1^  W 
and  her  intended  husband,  which  recited  the  purchaae  of  the  stock  witii  the  £ 
subject  to  be  returned.   The  stock  was  settled  on  her  for  her  separate  use  for 
and  subject  thereto,  npon  the  trusts  declared  by  the  testator's  wuL  The 
son  was  &  txustee  under  this  settl^nent   He  snrvived  his  eo*tni>tee%  and  died  in  I 
having  appointed  the  Plaintifis  his  exeootora,  who  tbiis  became  posaBSsed  at  ths 
upon  the  trusts  of  the  eettlemeot. 

Catherine  died  a  widow,  in  1841,  without  having  had  any  iseae.  < 
The  bill  was  then  filed  by  the  exeoatora  of  the  son,  pnyiog  the  direetion  of  H 
Court  in  the  disMbutton  of  the  fond. 

Mr.  Pemberton  Leigh  and  Mr.  Little,  for  the  PlaintijSs,  stated  t^  ll 
questions  were,  first,  whether  the  j£3216  stock  was  to  be  considered  resl^  t 
personalty. 

Secondly,  what  estate  or  interest  Catherine  took. 

And,  thirdly,  as  to  the  validity  and  extent  of  the  gift  over.  1 

Mr.  Turner  and  Mr.  Lewin,  for  the  heirs  of  two  children,  argued  that  the  iln 
must  be  considered  as  impressed  with  the  character  of  realty;  Jchum  v.  Am 
(1  Ves.  sen.  169),  EarUm  v.  Smmders  (Ambler,  241),  Coakt/  v.  Hardcm^  {1  Dei 
361 ;  and  see  Coe^caon  v.  Retu^,  5  Beavan,  22),  and  Hereford  v.  BaveMl  (5  Beavsn,  S 

Secondly,  that  as  the  brothers  and  sisters  would  be  the  heirs  nnwal  of  Gadia 
in  tJie  event  of  her  having  no  issue,  the  words  **  lawful  hdrs,  in  the  sift  onr 
tiieitt}  must  necessarily  mean  heirs  of  the  body  of  Gsllierizie,  aaA  tbat  aoe  thenCi 
took  an  estate  tul.   (See  2  Jarman  on  Wills,  ^8,  and  the  eases  there  eitad.) 

Thirdly,  that  the  gift  over  to  the  brothers  and  sisters  was  valid,  and  gave  to  Ih 
either  the  fee  or  an  estate  tail ;  BaiUs  v.  GkUe  (3  Yes.  sen.  48). 

Mr.  Kindersley  md  Mr.  Haddan  contended  that  there  had  been  no  oonvanl 
of  the  fund  into  realty,  and  that  the  gift  over  was  valid.  They  cited  AidWh  1 
Skimer  (Pr.  Ch.  528 ;  2  Roper  on  Legames,  470),  Hu^  v.  Sayer  (1  P.  Wma  5M 
1  Jarman  on  Wilis,  526).  j 

fttS]  Mr,  Koe  and  Mr.  Benshaw,  for  the  real  and  personal  repreaentativ» 
Catherine,  claimed  the  whole  of  the  fund,  contending  that  it  was  personal  esta^ 
estate  being  only  purchasable  while  she  wbs  under  twenty-one,  and  if  not  daaa, 
money  itself  was  to  be  ^'  received  "  hi^.  her.  The^r  eontended  that  the  gift  over,  bal 
on  a  general  foilure  of  "lawful  hairs,"  was  voidj  Campbdl  y.  Sanmg  (3  Bwl 
Mylne,  390 ;  and  8  Bli.  469)  ;  and  that,  tiierefore,  Catherine  was  absolutely  entitl 
They  araued  farther  that^  in  uiy  event,  the  stock  was  only  a  seeuri^  fn*  ^ 
return  of  XfiOOO  sterling ;  and  that  the  snx^us  value  at  least  belcMiged  to  Gbthsril 
estate. 

:  Mr.  Kenyon  Parker  and  Mr.  Milne,  i<x  the  only  surviving  child,  eontended  tl 
the  fund  was  impressed  with  the  character  of  reu  estate ;  that  Catherine  took 
estate  tail,  and  that  the  gift  over  was  valid ;  that  the  settlement  had  identified  i 
stock  as  the  prodace  of  the  money,  and  had  declared  the  trust  of  the  whok  of 
accordingly ;  that,  by  reason  of  CaUierine's  n^leet  originally  to  give  security  fori 
return  of  the  X2000,  there  would  have  been  an  equity  to  treat  tiie  investmeali 
made  iat  the  general  benefit  of  the  parties  entitled  andor  the  will,  even  snj^KwiDgi 
settlement  had  not  deolared  the  trust  apon  that  footii^ 

Mr.  Little,  in  reply,  contended,  that  tiie  conversion  into  realty  was 
co-extensive  with  the  gifts  to  Catherine  and  to  the  son  and  daughters ;  whidi  _ 
in  devises  of  lands,  would  make  Catherine  tenant  in  tail,  with  remainders  to  the  i 
and  daughters  for  life ;  that  the  words,  "  that  have  "  heirs,  vested  noting  in  the 
or  in  the  ancestors,  but  only  limited  the  class  of  son  and  dau^htexs  who  w«-e  to  td 
That  the  surplus  [116]  interest,  after  satisfying  the  above  gifts,  retained  its 
efaatacter  of  personalty,  and  not  bein^  otherwise  disposed  <n,  passed  to  the 
legatee ;  and  that  the  Plaintifis,  as  his  exeoutora,  were  therefore  beneficially 
strorect  totheitfe'estBte'of  ihe  surviving  cfaiid^in  her  diaroof  the  fimd.    1  3m 
WiHa,  p.  563,  and  tiie  cases  there  cited. 

Thb  Master  of  Tftt  Bolu  [L(»d  Langdale].   The  oonBtroetion  of  this  will 
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wtunly  very  doubtful ;  hat  kooording  to  the  beat  opiotoa  that  I  ou  ifoim,  I  think 
htX  Uiis  sum  was  intended  to  be  oonverted  into  rea3  estate,  awl  that  there  ia  iiothiB|[ 
a  shew  that  it  was^  on  any  subsequent  erent^  to  be  reeonrerted. 
i.  It  wasintmded  to  pass  as  real  estate;  and  though  t^e  testator  had  provided  for 
be  ease  of  his  younger  daughter  Attaining  twent^ne,  in  wfaleh  event  it  was  tio  be 
irai  toher<mo«rtain  tenns,yetitwa8  intMidedoik  a  conti&geney  to  oome  haek;  abd 
Mdunk  that  thwe  is  Doth&ig  to  abew  it  was  not  to  oome  haw  in  the  oharaoter  of  red 

The  fint  question  ia,  what  estate  is  given ;  and  the  second  what  is  the  effect  of 
he  Umitation  ov«*.  The  expression  "lawfnl  heirs,"  by  itself  would  mean  heirs 
nnaal ;  but  it  is  to  be  observed  that  he  had  used  the  sanM  Words  in  the  previous 
levise  of  all  the  real  estates  given  to  the  other  children  in  every  one  of  tbe  gifts  over. 
)d  Uie  constxiiction  of  these  words  I  am  therefore  bound  to  conclude  that  he  did  not 
lean  heira  general,  but  heirs  of  the  body ;  the  ooosequeijice  of  which  is,  that  he  has 
haited  the  effect  of  the  words  "  lawful  heirs,"  and  makei  ^  heirs  of  the  body :  the 
ssolt  ia  to  give  an  estate  tail  to  the  daujghter. 

[417]  As  to  the  ^ft  over,  I  t&ink  imust  fcoUeot  he  meant  the  same  quimtity  of 
ati^  to  so  orer  which  he  had  given  in  the  first  instance. 

[  I  thiM  also  that  the  gift  over  ia  net  too  remote.  , 
:  mie  result  ia  diat  the  first  gift  is  an  estate  tail,  the  gift  over  is  valid,  and  that 
Mt  over  is  of  the  same  .estate  previpusly  given ;  viz.,  an  estate  tail.  , 
I  The  plan  of  the  will  is  the  only  thine  which  is  clear.  He  ^ve  the  largest  real 
Itote  to  the  son,  charged  with  a  sum  which  he  contemplated  giving  to  the  daughters. 
|b  ^ve  to  three  of  bis  daughters  respectively  a  real  ec^te  and  a  sum  of  money,  and 
hvmg  (as  it  has  been  tmly  said)  exhausted  bis  real  estate,  and  having  no  other  real 
|iste  to  give  to  Ms  youngest  dsnghter,  he  gave  a  sum  of  money  with  a  direetiooi  to 
inrest  part  in  real  estate. 

I  All  putiea  ought  to  have  their  costs  ont  of  the  fund. 

{4l8]  PmsT  V.  Itxmrr.  Jviy  5, 1844. 

iittotton  bein^  made  for  an  injunction,  it  stood  over  with  liberty  to  the  Plftintiff  to 
hring  an  action  to  establish  his  right  The  Plaintiff  neglecting  to  proceed 'thersiti, 
the  mortioB  was  refused  with  coata. 

"  -       '  i..r 

^On  the  8th  of  December  1843  the  Plaintiff  moved  for  an  injunction.  (6  Beav.  66.) 
Bs  motion  was  ordered  to  stand  over  with  liberty  to  the  Plaintiff  to  bring  an  action, 
m  either  party  was  to  be  at  liberty!to  apply. 

[  The  Plaintiff  not  having  commenced  any  such  action,  the  I^fendant  wytr  moved, 
t  the  motion  might  be  refused  with  boats. 
Ifr.  G.  Turner  and  Mr.  James  Parker,  for  the  Defendant 
Mr.  Pemberton  Leij^  uid  Mr.  Trotter,  for  the  Pkintift  - 
Teb  Masikr  of  the  BolU9  [Lord  Laagdale],  having  stated  that  the  Defendttttt 
t  entitled  to  have  the  motion  refused  with  costs,  the  suit  vu  also  at  the  same  time, 
'arrangemrat  between  the  partiesi  diimiased  with  oosts. 

[419]  Chamkatj  e.  Ramr,   July  IS,  1843. 

itaons  under  a  eommission  having  been  suppreased  with  costs,  the  payment  of 
oosts  was  made  a  condition  for  granting  a  new  commission. 


A  eomminion  had  been  issued  for  the  examination  of  witnesses  on  the  part  <tf  the 
Untiff  in  France,  in  auj^port  of  the  stbte  of  facts  of  the  I^ntiff  tipon  an  enquiry 
ne  the  Master. 

The  depodtions  were  afterwards  suppressed  for  irregularity,  with  costs  to  be  paid 
the  Plaut^  and  which,  on  tucation,  were  found  to  unount  to  £197. 
ISx.  lAoyd  now  moved,  on  the  Master's  oertifioate,  for  a  new  commission. 
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'  Mr.  Femberton  Ldigh  And  Mr.  Kiodemley  reaisted  the  applioaticAi,  cm  the  grond 
thfkt  the  former  costs  had  not  yet  been  paid. 

Mr.  Lloyd.  The  Defendant  hae  taken  ^ooeedings  in  France  against  the  Pbintil^ 
whereby  his  property  has  been  attached.  £ither  the  Defendant  has  been  paid  tiMn> 
with,  or  the  Plaintiff  is  prevented,  by  that  attachment,  from  ccnnjriying  with  tli 
ordw  and  naakiiig  payment.  The  X>efendaDt  has  taken  scnne  proceedingt  nmee  ft 
order;  he  is  not  therefore  entitled  to  prevent  the  Plaintiff's  fnrUiar  prOMontiif  li 
suit  until  the  costs  have  been  paid.   Oiwe  v.  Truelock  (2  Molloy,  41),  was  dted.* 

The  Mastxk  of  the  Bolls  [Lwd  Langdale}.  Take  the  order  npoo  paynent « 
the  former  ooata,  but  let  the  Plaintiff  have  liberty  to  shew  that  the  amoiut  has  bai 
paid,  or  that  the  Defendanfa  prooaedings  in  France  have  prevented  faia  laaki 
payment. 

[4a0]  Stanlet  v.  Bond.  Jvly  19, 184& 
[S.  C.  6  Bear.  433.J 

Where  the  bill  is  amended  before  answer,  it  is  not  necessary  to  serve  a  sabpoM  tl 

answer  the  amendments. 
Where  a  bill  is  amended  before  answer,  the  Defendant  is  not  entitled  to  eight  wedi 
-  fnym  the  amendment  to  answer  it. 

The  oru^nal  bill  was  filed  on  the  2ith  of  October  1842,  and  on  the  34tfa  <rf  UnJ 
1843,  and  Mfwe  the  Defendant  had  answered,  an  order  to  amend  was  obtained.  TU 

bin  was  accordingly  amended,  but  no  new  sul^ctna  was  served.  1 
On  the  9th  of  May  an  attaofament  was  issued  for  want  of  answer.    More  tkJ 
eight  weeks  had  then  elapsed  since  the  service  of  the  aubpoBuOf  but  less  than 
weeks  from  the  amendment. 

Mr.  G.  Turner  and  Mr.  Toller,  moved  to  discharge  the  attadunent    They  arcM 
that  it  was  irregular,  first,  because  no  subpcena  to  answer  the  amended  bill  had  dm 
servedj  and,  by  the  original  suhpoma,  the  Defendant  was  required  to  appear  in  «jg 
days,  and  "answer  conoeming  such  things  as  should  be  then  and  thwe  all^ 
against"  him  (Ord.  Can.  60),  and,  therefor^  Uiis  command  oould  not  «ztMid 
matters  afterwards  allied  1^  amendment. 

Secondly,  Uiat  when  a  Defendant  had  not  answered,  and  Mhe  bill  waa  anenda 
he  was  entitled  to  tiie  same  time  to  answer  the  amended  bill  as  he  had  to  answn-i 
original  bill,  namely,  eight  and  not  five  weeks,  otherwise  a  Plaintiff  might  introda 
a  few  trivial  amendments  to  his  bill  the  day  after  it  was  filed,  and  thus  reduce  tl 
Defendant's  time  for  answering  from  eight  weeks  to  five.    lltat,  therefore,  for  d 

Eirpose,  a  [^1]  bill  amended  before  answer  should,  under  t^ie  10th  Order  « 
ecember  1833  (Ord.  Can.  46),  be  regarded  as  an  original  bill,  filed  at  the  time  i 
the  filing  the  amendments ;  Spencer  v.  Bryant  (9  Yes.  231).    Thal^  as  forl^-five  dn 
only  had  elapsed  from  the  amendment,  the  Plaintiff  was  premature  in  issoing  n 
attachment  on  the  9th  of  May,  and  that  it  ought  therefore  to  be  discharged. 
Mr.  Femberton  Leigh,         was  not  beam  by 

The  Master  ov  the  Bolls,  who  said,  I  have  no  donbt  of  reffolarity  d  d 
attachment^  and  I  must  refose  tiiis  motion  with  costs.  If  .the  Defeoouit  had  Un 
entitled  to  any  indulgence,  be  should  have  made  an  application  fw  it ;  tiie  Cm 
would  be  dispMed  to  grant  it,  if  he  could  make  out  a  proper  caae. 

The  cause  being  set  down,  in  order  that  the  bill  might  be  taken  pro  amfem  audi 
the  orders  of  the  11th  of  April  1842  (Oid.  Can.  p.  195), 

Mr.  Femberton  Leigh  proposed  to  take  such  decree  as  he  could  abide  by ;  hut 

The  Master  of  the  Rolls  [Lord  Langdale]  said,  you  must  take  sudi  deoeeij 
you  are  entitled  to  upon  the  record :  you  must  state  your  case.  (Notbl — See  AM 
T.  mUiama,  6  Beav.  p.  118,  and  Ea^  v.  Bverley,  3  Dr.  &  War.  274.) 
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[4833  Gibson  V.  NiooL.  Jviy^lSiS. 

tBotion  for  ftn  injnnetion  and  receiver  being  brought  on,  stood  over  at  t&e  request 
i«f  Uie  Defendantt  who  filed  his  answer  Uie  next  day.  Held,  that  tiie  Plaintiff 
;Mi^t  use  aflSdavits  subsequently  filed,  in  contradiction  to  the  answer,  and  which, 
^siuer  these  droomstanees,  must  be  treated  as  an  affidavit. 

A  notice  of  motion  having  been  given  for  a  receiver  and  an  injunction,  and 
Idsrits  having  been  filed  in  support,  the  m(^on,  at  the  request  of  the  Delendant, 
h  directed  to  stand  over,  to  enaUe  him  to  pnt  in  his  answer,  which  he  did  the 
St  day. 

Subsequent  aflMavits  were  filed  by  the  Plaintiff,  in  respect  of  title,  and  in  contra- 
itkm  of  the  answer,  and  a  question  was  raised  whether  they  could  be  received. 
Mr.  Pemberton  Leigh  and  Mr.  Wood,  for  tAxa  Plaintiff. 
Hr.  Kinderslcry  and  Mr.  Calvert,  eonkit. 
Mr.  James  Parker  and  Mr.  Rolt,  for  other  parties. 

Tbi  BCastbb  of  the  Bolls  [Lord  Langdale],  under  these  oiRmmstances,  thought 
kt  the  answer  was  to  be  treated  as  an  affidavit.(l) 

i4SS\  Stanley  v.  Bond;  Juitf  28, 1843. 

E'  the  delivery  up  of  securities  on  which  the  Defendant  had  commenced 
ings  at  law,  was  taken  pro  eonfesso.  Held,  that  the  Plaintiff  was  entilied 
osts  at  law,  though  the  bill  did  not  specifically  pray  for  them. 

I  The  bill  was  filed  for  the  delivery  up  of  securities  alleged  to  have  been  improperly 
weed  by  the  Defenduit  from  the  Plaintifl^  and  on  which  he  had  commenced  pro- 
jdiDgB  at  law. 

I  Hie  bill  having  been  taken  pro  amfeaeo  (see  6  Beav.  420)  against  the  Defendant, 
l,lfr.  Pemberton  Leigh  asked  that  the  iWendant  misht  be  ordered  by  the  decree 
■y  the  costs  of  the  proceedings  at  law :  he  submitted  that  though  the  bill  did  not 
for  them,  yet  that  the  Plaintiff  was  entitled  thereto  under  the  prayer  for  general 

.The  Master  of  the  Bolls  [Lord  Langdale].    You  are  to  have  such  decree 
just ;  and  I  think  it  is  just  tnat  yon  ^onld  have  the  costs  of  the  proceedings 


[434]  Futter  v.  Jackson.  Feb.  11, 1843. 

Btee  admitted  he  had  sold  out  trust  ^xwk,  but  he  stated  that  he  had  invested 
luce  in  other  secnritieB.   A  motion  was  made  before  decree,  that  he  mi^t 
tse  tiie  stock  and  transfer  it  into  Courts   Held,  that  the  Conrt  oonld  muce 
M  saeh  rader. 

iThe hill  was  filed  by  parties  interested  in  the  estate  of  the  testator,  who  died  in 
pB.  It  allied  that  the  debts  and  legacies  had  been  paid ;  that  the  residue  had 
In  invested  in  the  sums  of  £2606,  lis.  9d.  3^  per  cents,  and  £47S,  Ss.  9d.  consols ; 

Ethat  the  Defendant,  the  trustee  and  executor,  had,  in  1841,  in  breach  of  trust, 
oot  these  funds  and  afiplied  the  produce  to  bis  own  use.   The  hill  sought  to 
feiVB  the  Defendant  with  these  sums. 

I  The  Defendant,  by  his  answer,  stated  his  belief  that  the  debts  and  legacies  had 

f  (1)  See  Uadm  v.  FMserx,  6  Beav.  S13 ;  JVonmy  v.  Erne,  19  Yes.  143;  MorpkM 
i  /0KS,  Ih.  360;  Shirr^  v.  Barnard,  8  Sim.  161 ;  Smiik  v.  Cleaaby,  10  Sim.  93. 
ivntf  T.  TtekO,  Ja&  154;    Claphan  t.  Whiis,  8  Yes.  35;   lAoyd  v.  JaildnB, 
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been  paid ;  and  that,  at  the  latter  end  of  Hay  1641,  in  oonseqaence  of  the  huh  nine 
of  the  public  funds,  and  in  tbe  hope  of  increasing  the  trust  esUte,  he  did  s^onttk 
sums  of  X2606,  lis.  9d.  3^  per  cent  and  £478,  8s.  9d.  consols,  "and  taaponr9r 
innstad  the  produce  theroof  in  other  seearitiesi"  llie  Defewknt  gare  no  farthr 
explanation  of  the, manner  in  whkdi  the  pradnee  of  the  sales  had  been  epi^  or 
iuTested. 

A  motion  was  now  made  tiiat  the  Defendant  mi^^fe  ropurdiaae  uid  tnasferiili 

Court  these  two  sums. 

Mr.  Pemberton  Leigh  and  Mr.  Parsons,  for  tiie  motion,  contwded,  that,  as  Oi 
Defendant  had  admitted  the  possession  of  the  trust  funds  and  had  sold  them  oo^ 
and  as  he  had  not  accounted  f<»-  the  produoe,  or  shewn  that  it  had  been  properir 
invested  and  secured,  he  was  clearly  liable  to  replace  it,  and  that  it  ought  at  ones  ta 
be  brought  into  Court. 

[426]  Mr.  Eindersle^  and  Mr.  Elderton,  tetUri^t  contended  that  there  was  no  «4 
admission  of  the  possession  of  the  fund  as  to  enfaUe  the  Plaintiff  to  this  wdsra 
motion  before  the  hearing.  That,  as  the  ansver  stated  that  the  fund  had  ben 
reinvested,  tiie  Court  most  assume  that  the  fiind  was  now  upon  a  ptopet  inmt- 
ment,  and  that  to  make  such  an  order  as  that  asked  on  u  intarloootcny  sppKinliw 
was  contrary  to  the  practice  of  the  Court 

The  Master  of  the  Rolls  [Lord  Langdale].  I  am  asked,  on  motion,  to  «der 
the  Defendant  to  purchase  stock,  and  then  transfer  it  into  Court.  I  am  of  <^uuoi 
that  this  Court  cannot  make  any  such  order. 

I  cannot  give  credit  to  the  statement  that  the  funds  have  been  properly  invested. 
Though  the  D^enduit  has  not  been  asked  by  the  bill,  still  he  would  do  wdl  ta 
ezphun  the  matter.  (Nort— See  Meyer  r.  Moittrwit^  4  Beavan,  343,  and  the  mm 
there  cited.)  ■ 

[42Q]  KARBTKa  V.  Llotd.  FA.  24,  25,  1843. 

A.  being  entitled  to  three  debts,  covenanted  with  B.,  that  in  case  he  received  tlutf 
in  full,  he  would  pay  him  £1000,  but  in  case  he  should  receive  part  only,  he  wcoU 
pay  one-sixth  of  the  sum  recovered.  A.  received  one  of  the  debts,  which  he  vhoSij 
retained.  Afterwards,  and  within  three  monUu  before  A^'s  imprisonment  rdq 
taking  the  benefit  of  the  Insolvent  Act,- he  (without  pressure)  assigned  oaeof  Aa 
debts  to  B.,  to  secure  one-sixth  of  the  debt  recovered  and  those  still  unpaid,  h 
set  aside  as  fraudulent  under  the  Act.  Held,  also,  that  B.  had  not,  as  a^inst  tht 
insolvent's  assignees,  any  lien  on  the  remaining  debts,  for  the  <me-ti^ird  ol  die  fint 
debt  imiffoperly  retaioed  by  A. 

This  bill  was  filed  by  the  assignee  of  an  insolvent  debtor,  to  set  aside  a  deed 
alleged  to  have  been  voluntarily  executed  by  him,  'within  three  months  before  tfcs 
commencement  of  his  imprisonment.  . 

By  the  Insolvent  Debtors  Act  (7  G.  4,  c.  57,  s.  32,  rfr«nacted  by  tiie  1  &  2  TicL 
0.  110,  s.  69)  it  is  enacted,  "That  if  any  such  i»iBoner  shall,  beftm  or  after  his  har 
imiMisonment,  being  in  insolvent  circumstances,  voluntarily  caavej,  asagn,  tnadm, 
ohai^  deliver,  or  make  over  any  estate,  real  or  personal,  &&,  to  or  in  tawt  for  aar 
creditor,  every  such  conveyance,  &c.,  shall  be  deemed  fraudulent  and  void  as  agsiait 
the  assignees.  Provided  fUways,  that  no  such  conveyance,  &c,  shall  be  so  deemed 
fraudulent  and  void,  unless  made  within  three  mouths  before  the  oommeneemeBt  of 
such  imprisonment,  or  with  the  view  or  intention,  by  the  party  so  tranaferring 
of  petitioning  the  said  Court  for  his  or  her  discharge  from  custody  under  this  Act' 

The  circumstances  under  which  the  alignment  took  place  were  as  follows: — b 
1836  David  Williams  was  entitled  to  three  debts,  one  of  £3900  due  from  SadrSls 
Owynne,  another  of  £2000  due  from  W.  Bice,  and  the  third  of  £1060  due  fnm 
Sa<Mkville  Owynne  and  Elisabeth  Lewis. 

On  the  2d  of  June  1636  David  Williams,  upon  the  muriage  of  bis  daoriiter  vbk 
William  Jones,  ezeoated  [427]  a  settlement,  by  which  he  ooTOnantad  with  David 
Lbyd  and  Stephen  Jones  that  in  case  the  said  several  sums  of  £3900,  £3000,  and  £10W 
should  bo  reooTWed  in  fall,  and  not  otherwise  he  would^  within  six  mimths  next  ste 
such  leooveiy,  pay  to  Lloyd  and  Jcines  the  sum  of  £1000 ;  but  in  case  he  should  aofete 
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■e  aumB  in  full,  then  he  woald,  at  the  thne  and  in  numner 
1^  to  Lloyd  and  Jones  one-slzth  port  of  and  in  suoh  part 

he  should  be  able  to  recover ;  the  amount  vaa  to  be  held 
ual  trusts  of  a  marriage  settlement, 
itaff  oanaetad  an  action  at  law  iwaittat  David  Williams, 
1  a  verdict  foE  £2760,  subject  to  a  iwrmoB.   The  leisteaee 
a  the  16th  ol  December  18S7,-tiie  amount  due  from  David 
^  il  by  the  wbitrator ;  he  made  his  award  in  January  following, 

i5  to  the  Plaintiff.   For  this  sum  David  Williams  was  arrestM 
1838,  and  he  thereupon  took  the  benefit  of  the  Insolvent  Act. 
,  however,  and  on  the  19th  of  December  1837,  David  Williams 
obt  of  Sackville  Gwynne  and  Elizabeth  Lewis  for  £1060  to  David 
Jones,  upon  trust  to  retain  £333,  68.  8d.  (being  one-sixtfi  at  Btae's 
lich  had  been  received  by  David  Williams  previous  to  November 
:en  wholly  retained  by  him),  and  such  further  sums  as  sbowld  be 
th  of  the  sums  received  on  the  other  debts  of  £1060  and  £3900. 
.  having  been  executed  within  three  months  before  the  eonnaencement 
>n-[4S8fment,  tiiis  bill  was  filed  to  set  it  aside,  on  the  ground  U  its 
ary. 

i  debt  of  £3900  was  considered  desperate,  and  had  been  sold  for  £200. 
<i  allied  for  the  defence  was  this :  That  William  Jones,  on  or  about  the 
Xovember  1837  had  discovered  that  David  Williams  had  received  the  sum 
,  one  of  the  sums  comprised  in  the  marriage  settlement^  and  ono^ixth  part 
ought  to  have  been  paid  and  invested  upon  the  trusts  of  that  settlement,  and 
reopon  a{^lied  to  David  Williams,  and  requested  him  to  pay  over  the  sixth 
•f  sooh  sum  to  the  trustees  of  the  settlmnent,  and  pressed  him  farther  to  secure 
loe  payment,  in  like  manner,  of  the  sixth  part  of  such  further  sums  as  should  be 
'  out  of  the  other  sums  of  £3900  and  £1060.   That  David  Williams,  having 
the  wbole  of  the  sum  ot  £2000  to  his  own  purposes,  and  being  then  unable  to 
r  sooh  sixth  par^  did,  upon  the  application  and  install  M  the  Defendant 
Jones,  and  not  vduntarily  or  fraudulently,  agree  to  secure  the  doe  payment 
sixth  part  thereof,  and  also  of  the  other  sums  which  might  therearter  be 
by  an  actual  assignment  to  the  trustees  of  the  settlement  of  the  debt  (rf 
and  the  security  for  the  same,  upon  express  trusts  for  that  purpose;  and 
iy,  and  some  time  in  the  month  of  November  1837,  instructions  were  given 
Jones  to  Messrs.  Jones  &  Bishop,  as  the  solicitors  of  William  Jones,  to 
such  assignment. 

only  proof  of  the  insolvency  was  the  schedule  in  the  Insolvent  Court,  which 
being  objected  to  by  the  Defendants,  was  received  de  bene  esse, 
'  Mr.  Pemberton  Leigh  and  Mr.  Freeling^  for  the  Plaintifi',  contended,  that 
d  had  been  executed  without  pressure,  within  three  months  of  the  imprison>- 
was  therefore  void.   Sfudug  v.  Drewe  (2  M.  &  E.  190),  Ea%ert  v.  fTaeeai  (6 
'^),  Bhuu  y.  Tomey  (7  Ad.  &  E.  869),  Dams  v.  Aeoeh-  (S  C.  H.  &  R  461), 
Smiih  (2  M.  &  W.  191) ;  and  see  Margaresm  v.  Saaim  (1  Y.  &  C.  (Ex.)  525). 
it  was  unnecessary  to  shew  that  the  debts  of  the  insolvent  exceeded  the 
the  time ;  De  Tastet  v.  Le  TavenUer  {1  Keen,  161) ;  that  if  there  existed  any 
^  inquiry  should  be  directed;  Tofwnsend  v.  fFesiacott  (2  Beavan,  340);  ami 
r.   Ji  trustees  of  the  settlement  had  no  lien  on  the  debts  for  the  sixth  of  the 
^  %  Waism  V.  The  Duke  of  mVmgim  (1  Buss.  &  M.  602). 

f  Kindersley  and  Mr.  James,  emirh.    To  avoid  an  assignment  under  this  Act, 
^wy^  proved  to  have  been  made  spontaneously,  and  without  any  pressure ; 
^%  B«am.  (8  Bing.  87,  and  I  Moor.  &  Scott,  151).    Here  there  was  no  spontaneous 
^  va  pwt  of  the  insolvent ;  he  did  no  more  than  he  was  liable  to  d(^  and  what 
;  M  have  been  eompdled  to  do,  if  a  suit  had  been  instituted  against  him  for  that 

JHe  had  received  £2000,  onendxtii  of  which  ought  to  have  been  paid  to  the 
and  nnder  the  settlement,  the  trustees  had  a  lien  on  the  other  debts  for  {Hiy- 
he  sums  agreed  by  the  settlor  to  be  paid.  There  was  no  fraud  in  perfecting 
aUe  lien,  and  such  an  act  is  not  sufficient  to  avoid  the  transaction.  Mogg  v. 
U.  ft  W.  196). 
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Tlweisno  iHNxtf  <tf  iBSotrmey ;  the  sohedule  u  notendenoe  m  a^M]iitlliepirtHi{ 

claimiDg  under  tbe  a8-[4S0}<ignineDt  A  settlor  himself  mi^tt  m  Um  loMfart 
Court,  have  made  statements  purposely  to  avoid  the  deed.  | 

The  Master  of  thb  Bolls.  Some  time  previous  to  November  1837,  bntwbii 
is  not  stated,  David  Williams  received  the  £2000  due  from  Mr.  Rice ;  he  oomnittci 
a  breach  of  covenant  by  not  paying  over  jE3S3,  68. 8d.,  or  one-oxth  part  to  the  trwtti 
of  the  settlement  It  is  said,  that  about  this  time  and  bef<H«  the  completioo  of  fk 
reference  to  arbitration,  applicatioQ  was  made  by  the  parties  claiming  under  A 
settlement  for  some  security  for  this  £333,  6s.  8d.,  and  tnat  the  deed  of  the  19tkrf 
December  1837  was  in  odd  sequence  executed. 

That  the  deed  of  the  19ui  of  December  1837  was  executed  within  three  month 
before  the  commencement  of  the  imprisonment,  is  not  disputed ;  bat  two  points  i 
raised,  first,  that  it  was  not  voluntary ;  and,  secondly,  t^t  David  WilUami  is  n 
proved  to  have  been  in  insolvent  circumstances  at  the  time. 

As  to  the  first  question,  it  is  said  that  it  was  not  voluntary,  because  D»v 
Williams  eave  to  the  parties  claiming  under  the  settlement  no  more  than  what  tb 
were  entiued  to  before ;  that  he,  being  bound  by  covenant  to  pay  to  the  to-u8teas< 
sixth  of  the  monies  recovered,  did,  in  order  to  repair  the  brea^  of  trust,  aan^  A 
£1060  to  the  trustees,  who  were  to  retain  thereout  £333,  6s.  8d.  (being  ime^ol^* 
the  £2000),  and  then  to  retain  one-six^  of  tiie  other  sums.  Was  this  any  more  tbfl 
what  the  trustees  were  entitled  to?  It  would  have  been-  an  absurdity  to  bn 
executed  this  deed,  if  the  parties  were  entitled  to  what  it  gave  indapmidmt  of  t) 
deed.  I  am  of  opinion,  uat  it  was  in-r431]-teDded  to  ffive  a  benefit  to  the  paita 
daiming  under  the  settlement  whioh  fchejr  nad  not  b^m,  and  that  it  waa  th 
intention  to  put  themselves  in  a  better  position  than  the  other  creditors,  and  to  olita 
for  themselves  an  additional  benefit.  I  think  the  deed  was  voluntaiy,  and  that  it  vi 
not  the  less  voluntary,  because  the  parties  called  on  the  insolvent  for  tlie  additioa 
security ;  being  voluntary  it  is  Ttrid,  provided  the  party  was  at  ^e  time  in  inaolfai 
circumstances. 

The  next  question  then  is,  whether  the  insolvency  is  proved,  and  I  think  that  it 
not  suffidently  shewn  to  me  that  David  Williams  was  insolvent  at  the  time.  I 
schedule  aJone  is  produced,  but  this  does  not  enaUe  me  to  adjodicate  im  the  poi 
without  an  inquiry. 

Mr.  Kindersl^  admitted  the  insolvency. 

Thx  Mastbr  of  thx  Bolls.  Then  the  assignment  must  be  declared  roAt 
against  the  Plaintiff 

Feb.  25.  The  Defendants  having  claimed  to  have  a  lien  on  the  XI060,  for  i 
£333,  6b.  Sd.  (being  one-sixth  of  the  £2000  received  by  David  Willianu),  the  ei 
came  on  to  be  argued  as  to  that  remaining  point 

Mr.  Pemberton  Leigh  and  Mr.  Freeling  contended  that  there  was  no  lien  on  i 
debt  for  the  monies  received  in  respect  of  another.    That  there  had  been  a  ■ 
broach  of  covenant,  in  respect  of  which  the  Defendants  must  come  in  as  credili 
under  the  insolvency. 

Mr.  Kinderslev,  contrit,  contended,  that  assuming  the  t^ree  debts  could  not 
received  in  full,  the  trustees  [432]  of  the  settlement  were  entitled  to  onfrOzA 
what  was  received,  and  had  a  Tien  on  the  whole  for  that  amount 

Mr.  Pemberton  Leigh,  in  re^^y. 

Thb  Mastbb  of  the  Bolls  [Lord  Langdale^  The  questicm  what  was  i 
intention  of  the  parties ;  it  seems  to  have  been  this :  if  aU  three  debts  were  reeoii 

£1000  was  to  be  paid  to  the  trustees  of  the  settJement,  but  if  part  only  was  reeen 
then  one-sixth  of  the  sum  actually  received  was  alone  to  be  paid  to  than.  Wl 
happened  1  one  sum  of  £2000  was  received  by  David  Williams,  and  waa  apidied 
him  to  his  own  use,  and  no  part  was  paid  over  to  the  trustees  of  the  s^tloneDt; 
thereby  committed  both  a  breach  of  trust  and  a  breach  of  covenant. 

I  do  not  mean  to  say  that,  in  this  state  of  things,  and  to  prevent  the  fai4 
breach  of  trust,  tlie  persons  claiming  under  the  settlement  mizht  not  have  filed  th 
bill,  and,  by  means  of  the  equitable  jurisdiction  of  this  Court,  nave  prevented  Dm 
Williams  from  receiving  any  further  part  of  the  debts,  and  by  getting  the  foods  f 
they  might  not  have  worked  out  their  equity ;  but  before  any  relief  had  * 


Digitized  by 


Google 


MILLAB  V.  GAAIO 


893 


gimntad,  or  any  order  had  attached  on  the  funds,  David  Williams  became  insolvent, 
md  ceased  to  have  any  control  over  the  property.  It  became  vested  in  other  persons 
for  the  benefit  of  hie  creditors,  so  that  any  right  established  by  this  Court  on  the 
innds,  would  be  to  the  prejudice  of  those  creditors. 

I  do  not  think  that  trustees  of  tiie  settlement  are  entitled  to  have  the  £1060 
^fdied  in  aatisbetion  oi  the  £339^  68.  8d.  They  will  howevftr  be  entitled  to  one- 
nzth  of  the  £1060  when  received. 


[433]   MiLLAK  V.  Craio.    March  7,  9,  27,  28,  April  3,  4,  1843. 

[A  note  in  tiie  Addenda  to  10  Beav.,  states  that  the  Defendants  appealed,  but,  before 
judgment,  the  cause  abated,  and  was  afterwards  compromised  by  the  payment  of  a 
lai^  sum.  See  AU/rey  v.  AU/rey,  1849,  1  Mac  &  a.  94 ;  41  £.  R  1198  (with 
note).] 

An  aeooant  was  settled,  and  releases  executed  between  the  residuary  legatees  a 
partner  and  the  representatives  of  the  snrvtring  partner.  Numerous  anaimportant 
errors  in  ^e  aooount  having  been  proved,  the  release  was  set  aside,  but  naving 
rc^iard  to  the  lapse  of  time,  and  the  loss  of  books  and  documents,  the  Court 
declined  opening  the  acoounts  altogether,  but  gave  liberty  only  to  surcharge  and 
falsify. 

A  stipulation  that  interest  should  be  allowed  on  the  capital  of  partners  presumed 
UDOer  the  circumstances. 

In  a  partnership  between  A  and  B.  interest  was  allowed  on  the  capitals.  C,  who 
wae  a  olerk  and  relative,  was  cognizant  of  the  terms  on  which  this  partnership  was 
carried  on.  B.  retired,  and  A  and  C  continued  the  business :  the  whole  capital 
embarked  therein  belonged  to  A  There  was  an  absence  of  all  proof  of  any  agree- 
ment between  A.  and  C.  in  respect  oi  interest  on  cai»tal.  D.  and  E.  were  uter- 
wanb  admitted  into  the  business,  and  an  interest  aeoonnt  of  oapitol  was  then 
remmed.  Held,  under  Uiese  cironmstanoes,  nd  fnnn  the  knowledge  that  C. 
h«d  of  the  terms  on  which  tiie  first  partnership  had  been  caitied  on,  thMt  it 
must  be  assumed  Aat  interest  on  capital  was  to  be  allowed  in  the  second 
partnership. 

^rtnership  accounts  having  been  directed  to  be  t^en  by  the  Master,  in  s  case  in 
which  some  of  the  books  had  been  lost,  the  Court  directed  the  Master,  if  it  should 
appear  in  taking  the  account  that  any  necessary  books,  &c.,  should  be  wanting,  to 
report  the  same  specially ;  and  whether,  in  consequence  of  the  want  of  such  books, 
he  was  unable  to  proceed  satisfactorily  in  taking  the  accounts. 

Where  a  release  has  been  executed,  and  the  parties  have  for  a  long  space  of 
time  aoquiesced  in  it,  the  mere  prwt  of  erron  will  not,  in  the  absence  of  fraud, 
induce  the  Oonrt  either  to  set  it  aside  or  to  give  leave  to  surcharge  and  falsify ; 
but  the  natnre  and  amount  of  the  errors  alleged  and  proved,  may  have  a  very  con- 
■idflraUe  effect  in  the  consideration  of  the  question,  whether  the  release  was  fairly 
obtidned. 

The  object  of  this  bill  was  to  set  aside  a  release  executed  by  the  PlaintiA  in 
1823,  and  to  have  the  acoounts  of  the  estate  of  the  testator  James  Cnug  (which  at  his 
death  was  wholly  embarked  in  a  partnership  business),  taken,  as  if  no  such  release 
had  been  exeouteid,  or  for  liberty  to  surcharge  and  falsify  such  account. 

The  testator  James  Craig  carried  on  a  veiy  extensive  business  as  a  merchant^  in 
partoership  with  Jos^  Corrie,  down  to  the  month  cf  Afarch  1804,  when  die  hitto* 
retired  froin  the  omcem. 

James  Cnig  afterwards  took  his  nephew  into  partnership.  The  period  at  which 
thii  partnardiip  oom-TiSfl-nienoed  was  a  matter  <n  controversy  between  the  parties 
to  tUs  cause,  «ia  Phuntdn  dleging  it  to  have  been  about  the  year  1810,  and  the 
vni^ial  D^mdant,  on  the  otiier  hand,  oratending  diat  it  eommenoed  in  1804,  when 
GoRie  retired. 

The  bosiiieH  was  however  carried  on  by  James  and  John,  bat  with  the  cafntal  of 
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James,  tutil  1814 ;  GhttleB  Ni<^oIle  and  William  Lewis  were  then  tskes  ale  tii 
mitnership,  and  that  partoenihlp  continued  down  to  die  death  of  Uie  teitirtsr 

CraijKi  which  happened  in  January  1818. 

The  testator,  by  his  will,  bequeathed  his  residuary  estate  to  John  Grai^  bat  if 
should  die  without  issue  living  at  the  tame  of  hie  death  (which  hrapeaed),  thai 
bequeathed  the  residue  principally  to  the  Plaintiffs,  and  he  u»p(»iitea  Ann  Cniftl 
said  John  Crau^  Williun  Idiluur  and  the  said  Charles  Niohf^  his  eacaeuton,  wio 
proved  his  wiU.  The  business  was  oontinued  after  his  death  by  the 
partners. 

In  1821  an  account  ai  the  testator's  estate  was  made  <Mit  by  aa  aMoontut^ 
William  Millar  the  executor  was  pressed  by  the  diree  othw  ezeoaton  to  smd, 
having  deelined  doing  so,  anoUier  aooount  was  thereupcm  made  out  and  paasd  stfl 

Legacy  Duty  Office  by  the  three  other  ezeoutora. 

John  Crai^  the  nephew  died  in  January  1823,  having  appointed  the  Vkkak 
James  Crai^  his  executor  and  residuary  legatee.  After  the  death  of  John  Gnig  I 
representatives  of  James,  proposed  to  the  residuary  legatees,  who  resided  in  Seotki 
to  divide  the  residue  on  the  basis  of  the  account  passed  at  the  Legacy  Duty  Oil 
which  shewed  that  the  testator's  estate  consisted  [435]  of  £38,266,  and  tint  l' 
residue,  after  dedueting  certain  chams,  amounted  to  X22,261.  Tliia  being  sgraed 
the  amount  was  divided  between  uie  residaary  l^tees^  and  tiiey,  in  Job  18 
executed  a  release  to  the  executors  <^  all  olaimi^  ^  It  did  not  tmmr  tost  i 
ex[danations  were  then  given  of  the  aocoonts,  or  that  iikey  were  vouched. 

The  Plaintifie,  as  they  alleged,  subsequently  diseoraod  nnmnoos  and  impnti 
errors  and  omissions  in  the  account,  and  they  filed  this  bill  in  1831,  spedfyiag 
errors,  and  praying  that  the  release  might  be  set  aside,  and.  that  tke  accounts 
be  properly  ta^en,  or  that  they  might  be  at  liberty  to  sureharge  and  falafy 
account.    It  appeared  that  many  of  the  partoerahip  books  and  papers  who 
forthcoming. 

It  is  unnecessary,  for  the  purpose  of  this  report,  tO  state  the  specific  erron  > 
plained  of,  except  one,  which  related  to  a  claim  made  on  behalf  of  the  residoi 
legatees,  to  have  interest  cm  James  Cnug's  capitiJ  in  the  conoem  paid  oot  of 

SEirtnership  assets.  The  circumstances  reUting  to  which  are  ac  ft^ws : — Upm  I 
raig  being  taken  into  partnerahipt  the  whole  of  tiie  large  capital  emfdoyed  is 
businees  was  the  jvoperty  of  the  testator,  his  unde ;  and  it  was  not  pretradcd  I 
John  Crai^  had  any  other  prop6rt>y  to  bring  into  the  partneiship  except  the  an 
of  his  previous  sahuy  as  derk  to  his  unde.  No  deed  m  partnership  appeared  enr 
have  Men  executed ;  no  stipulation  as  to  any  allowanoe  ot  interest  on  the  oapitsl 
proved ;  besides  which,  no  aooount  seemed  to  have  been  made  out  or  aettled  dor 
the  partnership  between  the  testator  and  his  nejAew,  frnm  which  die  terms  on 
t^ey  carried  on  their  trade  could  be  oolleoted. 

[436]  It  appeared,  that  in  the  previous  partnership  of  Craig  &  CcMrie,  ia\ 
had  been  allowed  in  the  aooounts  on  each  partner's  capital,  and  an  interest 
kept ;  and  though  nothing  in  this  respect  appeared  in  the  partnership  between 
testator  and  his  nephew,  yet  interest  was  agau  allowed  after  NichoUs  and  Lewis 
been  admitted  partners  in  the  conoem,  but  there  was  no  allotment  of  the  inteni^ 
between  James  and  John  Craig.    It  appeared  also,  that  in  the  first  aoeoont  pnfii 
for  passing  at  the  hsgusy  Duty  OfiBMt  an  item  of  X6161  was  inserted  for  mtmst 
the  testator's  capital,  which  was  subsequently  struok  out^  the  opinicni  of 
being  unfavourable  to  the  claim.   The  Phuntifis  now  claimed  to  have  interest  aUoa 
on  toe  amount  of  the  testator's  capital  in  the  partnership  concern. 
Mr.  Pemberton  Leigh,  Mr.  Turner,  and  Mr.  Rolt,  for  the  Plaintiffs. 
Mr.  Kindersley  and  Mr.  Dixon,  for  the  {urincipal  Defendant 
Mr.  Komilly,  Mr.  Cankrien,  Mr.  Wright,  and  Mr.  Toller,  for  other  parties. 
The  Master  of  the  Bolls  [Lord  Langdale].    In  this  case,  the  bill  is  filed  ll 
the  purpoee  of  setting  aside  a  release  executed  on  the  5th  of  July  1823,  on 
^uiid  that  it  was  fraudulentily  obtained,  and  that  the  aooonnts  in  reepeet  of  wU 
it  was  executed,  contain  very  numerous  and  important  errors,   Veiy  ntuneroos  " 
important  errors  have  been  proved  in  this  ease.   I  cannot  help  saying  that  I  do 
ra(»llect  any  csse^  in  which  errors  (rf  such  an  amoant  and  nuoLDer  have  mat  wiU 
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lunt  ID  uiswer  as  has  been  given  in  tiiis  ease.   [437]  Errors  have  been  distinetly 
'proved,  but  it  is  not  necessary  that  I  shoald  observe  on  them,  for  nnless  the  release 
u  to  eom-  all  the  errors  detected  in  the  accounts,  the  accounts,  in  some  way  or  other, 
I  most  be  reeonsidOTed. 

I  quite  agree  wil^  the  argument  that  has  been  used,  that  where  a  release  has  been 
:  oeeoted,  and  the  parties,  have}  for  a  long  lapse  of  time,  acquieeoed  in  it,  the  mere 
[  jnof  of  errors  wiU  not,  in  the  absence  of  fraud*  induce  the  Court  either  to  set  it 
r  eride^  or  to  gi  ve  leave  to  snmharge  and  bdsify,  but  tke  principle  must  be  taken  witii 
Am  qualification,  that  the  nature  and  amount  of  tiie  errors  aUeged  and  [uwed,  may 
I  hsve  a  very  considerable  effect  in  the  considerataon  of  the  question  whether  t^e  release 
:  viB  fsiziy  obtained. 

Bey(»ad  all  doubt,  the  Plaintiffs,  who  were  in  Scotland,  never  had  an  opportunity 
of  examining  those  aooounts.  I  do  not  find  any  proof  whatever  that  the  Plainti^ 
nlied  on  Wuliam  Millar  as  their  agent  in  the  treaty  with  the  oUier  executors ;  on  the 
enttnry,  I  find  that  they  employed  their  own  solicitor  or  law  agent  in  Scotland :  I  do 
not  even  fiod  that  William  Millar  assumed  to  act  for  them ;  and  he  himself,  it  must  be 
olwerred,  was  an  executor  and  an  accounting  party. 

Looking  at  all  that  has  taken  place  between  these  parties,  what  reason  is  there  to 
,  tUok  that  the  Plaintifiii  had  any  means  whatever  of  examining  the  aooounts,  w  tiiat 
they  signed  the  release,  except  upon  the  mere  confidence  that  uesa  aoeounts  had  been 
,tni[y  and  properly  stated  f  This  would  entirriy  preclude  the  ai;gnment  that  these 
par^  must  be  considered  as  having  settled  each  and  every  disputed  item,  for  Uie 
purpose  of  coming  to  an  arrangement,  agreement,  or  compromise.  This  release  was 
i^ed  in  confidence :  it  was  mgned  in  the  [438]  belief  that  these  accounts  had  been 
tmly  stated,  a  confidence,  in  some  degree  no  doubt,  reposed  in  William  Millar,  but  a 
eumdence  which,  if  reposed  in  William  Millar,  was  certainlv  reposed  without  any  just 
or  proper  foundation.  Seeing  that  the  release  was  obtained  under  such  circumstances, 
in  respeet  of  aoeounte  containing  errors  so  great  as  have  been  proved,  I  cannot  think 
that  it  is  eonaiitent  with  justioe  to  say,  that^  because  a  considerable  len^  of  time  hae 
tinned,  before  theee  parties,  resident  in  a  remote  part  of  the  United  Kingd^ 
diMOvered  the  errm,  uie  aooount  is  for  that  reason  to  stand. 

I  oonfees,  ther^Mre,  that  I  have  felt  no  hesitation  in  coming  to  the  oondusion  that 
Ae  IHaintiffb  most  be  at  liberty,  at  the  least,  to  surcharge  and  falsify  tiie  aoeountSL 
Whether  they  ought  to  be  at  liberty  to  open  them  altogetoer,  is  a  matter  of  dilBculty, 
md  I  must  take  time  to  consider  it.  I  conceive  it  may  not  altogether  depend  upon 
the  question  of  fraud  or  no  fraud,  because,  having  regard  to  Uie  lapse  of  time,  all 
ptrtiee  are  entitled  to  be  treated  with  some  consideration.  Though  the  lapse  of  time 
will  not  protect  them  from  having  the  account  examined,  still  it  may  protect  them 
fnm  the  necessity  of  proving  eveiy  item  eontained  in  the  account  The  difficulties 
U  taking  the  account,  together  with  the  loss  of  some  of  the  books,  which  might,  by 
possibility,  contain  entries  which  would  explain  the  errors,  might  render  it  very  fit 
Aat  the  Fluntiflfe  should  metelv  have  liberty  to  snreharge  and  falsify  the  account,  and 
also  that  the  Master  should  have  power  to  state  special  circumstances,  vritii  tiie 
par^lar  view  of  stating  whether  any  of  those  books  oontaimng  entries  which  mig^t 
possibly  tend  to  elear  up  thoee  errors,  have  been  lost. 

r4w]  The  next  point  is  as  to  when  tbe  partnership  between  James  and  John 
Cnig  oommenced.  The  evidence  is  such  that  I  am  afraid  it  does  not  enable  me 
ntirtactorily  to  dispose  of  it.  I  will  however  consider  it,  uid,  if  I  eannot  aatiafy 
myself,  I  must  direct  an  inquiiy. 

The  question  of  interest  rests  in  a  strange  state  of  ambiguity ;  but  the  question 
is,  what  is  to  be  collected  from  the  situation  in  which  these  parties  were  7  In  the 
basiness  earried  on  by  Gorrie  and  James  Craig,  it  is  admitted  that  the  parties  were 
credited  wi^  interest  on  the  amount  of  their  reepective  capitals ;  therefore,  according 
to  the  usage  of  the  persons  then  engaged  in  this  business,  an  interest  account  was 
kept  Jn  uat  early  period  of  tiie  business,  it  is  not  left  to  what  the  leg^  presumption 
or  otmclnsien  m^t  in  a  case  where  persons  carry  on  a  partnership  without  any 
a^eement,  md  without  an^  accouDt  being  kept  or  made  out  from  which  an  t^^jnemmt 
night  be  implied,  for  at  tms  period,  each  oi  the  persons  carrying  on  that  business  was 
credited  with  interest  on  the  amount  ci  his  capitu.  'This  continued  until  Biaroh  1804. 
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It  dow  not  sppear  when  JtAn  was  admitted  a  partner,  but  the  whcA»  Mfital 
whick  the  partoerahip  baaineas  waa  carried  on  after  1804,  whether  it  was  a  paitunl 
with  John  or  not,  waa  the  property  of  Jameai  and  all  tl»t  John  had,  waa  the  aam 
of  certain  arreara  of  wages  that  bad  become  due  to  him  in  the  serrioe  of  Corns 
Craig,  and  which  was  quite  a  toifle  in  comparison  with  what  his  unde  bad  aabiifa 
Suppoaing  John  to  have  beeome  a  partner  in  the  year  1804,  the  business  was  m 
on  tor  arout  ten  years,  without  any  account  being  stated  between  them.  In 
singular  state  of  thin^  whatever  property  James  had,  whether  it  was  pcopei 
plainly  and  advowedly  in  the  busioess  or  excuusiTe  of  the  business,  all  his  inoune^ 
everything  that  be  had,  seems  to  have  been  brought  [440]  into  the  concern.  If  J 
Craig's  notion  was,  that  his  uncle  really  intended  uut  he  James  Cnig  shooldl 
had  no  property  or  income  of  any  kino,  in  which  he,  his  nephew  John,  was  m 
participate  to  the  extent  of  one-half,  I  confess  it  appears  to  me  to  h&ve  been  a ' 
aingulu*  notion  to  have  entertained,  in  the  abeeoce  of  any  legal  proof,  memoraid 
or  document  of  any  kind  from  which  such  an  intention  oonJd  be  collected.  Ws 
unfortuu^y  left  iot  ten  years  without  the  leaat  light  dirown  on  the  subjoin  ei 
that  all  the  income  which  James  was  entitled  to  was  brought  into  ooncna, 
is  alleged  by  John  to  have  been  brought  into  tiie  oonoem,  for  the  purpose  of  ' 
consolidated  with  that  capital,  to  a  moiety  of  the  profits  of  which  ne  e  ' 
himself  to  be  entitled. 

After  the  Ist  of  January  1814,  when  Nicholls  and  Lewis  were  admitted  iota 
partnership,  we  again  find  that  there  is  a  computation  of  interest  commenced, 
capital,  teeated  as  the  capital  of  James  and  John,  was  credited  with  interest  i 
Nicholls  and  Lewis,  and  it  so  went  on  until  the  death  of  James  Craig.  Hiat 
was  the  usage  of  Conic  and  James  Craig  before  John  could  hare  bad  anythiiu  fe 
with  it,  became  a^n  the  usage  of  James  and  John  CraiA  the  instant  tae^  a£m 
any  other  person  into  tiie  concmm.  But  we  are  again  und^  the  same  ambiguity 
John  and  James,  because  even  then  there  was  do  account  stated,  as  between  J 
and  Joha,  in  respect  of  any  interest  whatever.  Now  supposing  it  to  be  tbs 
(which  I  do  not  think  is  i^uite  so  clear),  that,  when  you  fii^  partners  eqi 
laborious  and  equally  attentive  to  the  business,  as  I  think  is  proved  they  wa 
this  case,  you  allow  no  interest  on  any  excess  of  capital,  and  that  t^erefrae  y« 
not  put  the  parties  on  equ^  terms  in  that  respect,  still  you  would  clearly  give 
you  can  collect,  from  tiie  cir-[441]-cumstianoes,  or  from  the  usage  between 

Srties,  that  there  ought  to  be,  or  was  intended  to  be,  such  a  computation  of  int 
ji  <HDe  believe  that  tiie  party  to  whom  the  whole  capital  belonged  renooneei 
advantage  in  tiiat  respect,  and  continuing  to  take  an  equally  laborioaa  part  ii 
transaction  of  the  business,  should  Ixing  in  his  whole  incmu,  bodi  psrtnerahii 
private^  and  yet  intend  to  reserve  no  advantage  (rf  that  income  upcm  the  arttiai 
of  accounts  Mtween  himself  and  oo-parboerf  I  most  say,  I  have  ^iraat  diffiod 
coming  to  such  a  oondusion  as  that.  My  present  opinicm  is,  that  mtereat  oo^ 
be  charged.  I  will  look  a  littie  further  to  see  whether  there  are  any  aut-h<nities 
it :  and  I  will  reserve  that  point. 

With  regard  to  the  length  of  time  that  has  elapsed,  I  feel  considerable  amirehei 
in  opening  these  accounts  altogether,  from  the  possiUe  loss  oi  dooumenta  during 
time,  and  particularly,  in  consequence  of  John  Craig  being  renreeanted  by 
Defendant  James  Craig,  and  of  a  great  number  of  the  partner^ip  doeuments  hi 
got  into  the  posseeaion  of  Mr.  Ni<£olls  independent  of  James  Onig.  I  ctmfssa 
unless  bound,  I  should  be  reluctant  to  do  it. 

April  3.  The  Mastkr  of  THC  Bolls  [Lord  Langdale].  On  the  beat  oonaid 
I  can  give  to  this  case,  I  think  that  John  Craig  must  have  known  all  the  anangea 
which  took  place  in  the  business  of  Corrie  «  Craig,  and  the  principlea  on  wlii 
was  carried  on,  and  the  mode  of  computing  interest  on  the  capitals  m  the  pari 
My  opinion,  therefore,  is,  that  interest  ou^ht  to  be  computed  on  James  Craig's 
On  the  other  point,  I  think  that  the  justice  of  the  case  will  be  suffioieoUy  ai 
by  giving  the  Plaintifis  liberty  to  sai\443!^haxgii  and  falsify  the  aoooant.  The 
may  be  in  the  paper  to-morrow. 

April  4.  The  Mastbb  of  the  Bolls  [Lord  Langdale].  On  consideration  c 
oase,  I  retain  tiie  opinion  I  before  expressed,  that  interest  oug^t  to  be  dwu^ied 
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M  caintal  of  the  partners  e&gaged  in  this  concern.  I  think,  that  the  circumstance  of 
Bhii  Cru^  being  perfectly  aware  of  the  nature  of  the  accounts  kept  as  between 
Unes  Gnug  and  dorrie,  and  the  fact  tbat  there  was  no  agreement  entered  into  and 
»  act  done,  in  any  way  to  shew  tbat  the  business  between  James  Craig  and  John 
nig  was  to  be  carried  on  on  any  other  footing  than  it  had  been  previously  carried 
I  between  James  Craig  and  Corrie,  make  it  almost  a  necessary  inference  that  an 
kwanee  of  interest  upon  the  capital  must  bare  been  intended. 

As  to  the  relief  wbiob  ou^bt  to  be  afforded,  it  appears  to  me,  that  under  the 
IminurtaaDcefl  of  this  case,  justice  will  be  sufficiency  answOTed  by  giving  the  Phunt^s 
lim  to  guToharge  and  falsify  the  aooounts.  Under  all  the  cirounutances,  some 
iBsiderable  risk  of  undue  loss  to  the  legal  personal  representative  Of  John  Craig 
%ht  be  ineurred,  if  the  acoounts  were  altogether  opened. 

;  The  decree  I  propose  to  make  is  this : — ^Declare  thiat  the  indenture  of  release  of 
il  15th  of  July  1823  shall  stand  only  as  a  discharge  for  the  several  sums  of  money 
Iveby  stated  to  be  retained  by,  or  paid  to,  tb^  several  parties  thereto  as  therein 
kfitioned.    Declare  that  the  account  in  the  indenture  mentioned  to  be  stated  shall 
■id,  with  liberty  to  the  Plaintiffs  and  the  Defendant,  the  le^l  personal  repre- 
Mative  of  John  Craig,  to  surcharge  and  falsify  the  same.   Direct  the  Master  to 
V443}^rtain  and  state,  what,  at  the  date  of  the  indenture,  was  the  just  amount 
id  wne  <^  the  residuary  estate  of  James  Craig  deceased.   Direct  an  inquiry  at 
mt  time  John  Craig  deceased  was  admitted  to  be,  and  became^  a  partDer  with 
■es  Grai^  in  the  business  in  the  pleadings  mentioned.   Direct  that,  so  far  as  it 
7  be  Decesaary  for  the  purpose  stated,  the  Master  is  to  take  an  account  of  the 
Uings  and  transactions  of  the  partnership  subsisting  between  John  Craig  deceased 
I  James  Crai^  deceased,  from  the  commencement  thereof  to  the  time  when  Charles 
AoUs  and  William  Lewis  were  admitted  partners  in  the  said  business,  and  also  of 
I  dealings  and  transactions  of  the  partnership  subsisting  at  the  decease  of  James 
lig,  and  at  the  decease  of  John  Craig,  between  Charles  Nicholls  and  William  Lewis, 
Bi  the  oonunencement  thereof  up  to  the  time  of  the  death  of  James  Craig.  Let 
t  Master  ascertain  and  state  what  wa?  due  to  James  Craig  deceased,  from  the  said 
Mnership  firms,  or  either  of  them,  at .  the  time  of  his  death ;  and,  in  taking  those 
loaota,  interest  is  to  be  allowed  to  isaeh  uirtner  for  the  amount  of  his  ca^tiil,  from 
«  to  time,  employed  in  tiie  conoem.  Let  the  Master  also,  so  far  as  it  may  be 
•ssary  for  the  purpose  aforesaid,  take  an  account  of  tdie  personal  estate  and  effects 
hmea  Gnug  deceased,  possessed  by  John  Craig  deceased,  William  Millar  and 
iries  Nichofls,  or  any  or  either  of  them,  the  Plaint^s  waiving  all  relief  against 
B  Craig,  the  estate  of  John  Craig  deceased,  and  William  Millar  and-  Chu'les 
holls,  in  respect  of  any  acts  and  receipts  of  Ann  Craig  on  account  of  the  estate  of 
MS  Craig.    Let  the  parties  produce  before  the  Master  all  books,  documents,  &c., 
Ae  usual  way,  and  if,  in  the  proceeding  to  surcharge  and  falsify  the  accounts 
Itioned  in  the  indenture  of  release,  or,  in  taking  any  of  the  a(»iount8  hereby 
Nted,  it  shall  appear,  that  any  books,  documents,  or  writings  necessary  [444]  br 
fol  as  evidence  in  respect  of  the  matters  aforesaid,  or  any  of  them,  are  wanting,  let 
Ibister  report  the  same  spedally  (sed  Turnery.  Corneif,  6  Beavan,  &15),  and  also  state, 
titer.  Ha  consequence  of  tiie  wtaxt  of  any  stteh  books  or  documents,  he' is  unable 
foceed  satisfactorily  in  taking  the  account^  or  in  making  the  enquiries  hereby 
eted. 

Beserve  all  the  costs. 


[444]   The  Attorney-General  v.  Rickards.   April  26,  27,  38,  1843. 

|C  12  L.  J.  Ch.  393 ;  7  Jur,  362 ;  1  Ph.  383  ;  41  E.  R.  677 ;  13  L.  J.  Ch.  238 ; 
I  Jnr.  230 ;  12  CI.  &  Fin.  30 ;  8  E.  K.  1306  ;  9  Jur.  383.  For  subsequent  pro- 
Mings,  see  8  Beav.  380,] 

nations  for  impertinence  cannot  be  maintained,  if  the  materiality  of  the  passages 
b  so  connected  with  the  merits  of  the  cause  as  to  render  ib  proper  matter  for 
£scussion  and  for  the  determination  of  the  Court  at  the  hearing. 

R.  «.— 29 
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Ad  iDlormatum  wu  filed  by  &e  AttCKiiey-Geiiexal  at  the  relation  of  A.  E,  to  aek 
aside  a  fruidulent  deed  executed  by  an  outlaw  in  a  civil  actaon,  betwen  Os] 
judgment  and  inquisition.  Held,  that  fltatements  shewing  Uie  iiitM«it  d  tlw 
relators  and  the  motives  for  the  enoutiini  of  ^  deeds,  as  against  the  eiediU)i%] 

were  not  impertinent. 

The  question  in  this  case  was,  whether  certain  passages  in  the  iDf<HinatUHi 
or  were  not  impertinent. 

The  information  was  filed  by  the  Attomey-Gteneral,  at  the  relation  of 
persons  named  Engler,  Stuiz,  and  Housley,  and  the  substance  of  the  statement 
this : — Mr.  Annealey  was  indebted  to  Engler,  who  proceeded  against  him  to  outUv 
Judgment  of  outlawry  having  been  entered  up  against  Anneuey  in  1635,  the  she 
bcJa  an  inquisition  under  a  aynas  utlagaium,  and,  cm  the  llu  ot  January  If 
returned,  that  A.  was  not  seised  of  any  lands  within  his  county.   The  infi 
alleged,  that  such  return  had  been  made,  in  consequeooe  of  a  frauduleat  deed  < 
by  Annesley,  whereby  bis  freehold  property  had  beoi  conveyed  to  Bickatds 
Walker,  his  attomies.    The  information  insisted  that  this  deed  was  voluntary 
fraudulent,  and  that  it  had  been  executed  between  the  return  to  a  fonner  writ^  wli 
turned  out  to  be  defective,  and  the  return  to  the  present  writ. 

[446^  The  information  prayed,  that  Her  Majesty's  Attorney-General,  on  behslf  i 
Her  Majesty,  might  have  the  benefit,  in  equity,  of  the  said  judgmeut  of  outlawry  j 
of  the  said  writ  of  capias  vilagaium  issued  thereon ;  that  the  said  indenture  or 
of  trust  might  be  declared  fraudulent  and  void,  and  of  none  effect,  as  against 
right  or  title  c£  Her  Majesty  under  and  by  virtue  of  the  said  outlawry ;  t£at  all 
estate  and  interest  which  belonged  to  the  Defendant  Annesley  in  tbe  lands 
hereditaments  comprised  in  the  said  indenture,  or  {in  case  the  said  indenture 
be  to  any  extent  valid  or  effectual)  then  such  estate  as  etill  belonged  to  him  bene 
in  or  out  of  the  same  lands  and  hereditaments,  mi^lit  be  answered  to  Ho-  Uaj« 
and  for  an  injunction  and  receiver. 

The  information  contained  the  following  passages,  whidi,  it  was  contended, 
impertinent : — 

"That,  by  indenture  of  assignment,  bearing  date  the  19th  day  of  August  If 
the  said  Frederick  Engler,  for  good  and  valuable  consideration,  duly  assigned 
said  bond  and  all  principal  monies  and  interest  due  or  to  become  due  therem, 
Stulz  and  Housley,  die  two  other  relators  herein  named,"  &&,  **And  thencefcwtk  i 
debt  remained  "in  trust  as  to  the  beneficial  interest  thwein  tot  the  said  StuliJ 
Houslev." 

"  That  the  said  indenture  was  devised  and  contrived  fraudulently,  for  tibe 

and  intent  to  delay,  hinder,  or  defraud  the  creditors  of  the  Defenduntj  A.  Ai  

of  their  just  and  uwful  actions,  suits,  debts,  and  demands,  and  in  partiealar  to 
and  defeat  the  debt  of  t^e  said  Frederick  En^er,  and  his  proceedings  in  or 
the  said  outlawry." 

"That,  at  and  before  the  time  of  executing  the  said  indenture,  the 
Defendant  A.  Annesley  was  residing  at  Holyrood  House,  for  the  purpose  of  av< 
his  creditors,  or  of  preventing  or  demying  the  proceedings  against  him,  and  he  i 
very  embarrassed  circumstances,  and  indebted  in  very  huge  sums  of  monoy,  which  I 
was  wholly  unable  to  pay." 

These  and  the  corresponding  interrogatories  and  some  other  minor  paasagei 
objected  to  aa  impertinent,  and  the  Muter,  upon  exceptions,  so  toana  them. 
Plaintiff  thereupon  brought  the  case  before  the  Court  upon  exoeptions  to 
Master's  report 

Mr.  Pemberton  Leigh  and  Mr.  Campbell,  for  the  Plaintiff^  in  support  of 
exceptions  to  the  Masters  report   These  statements  are  not  impertinent.    **  Imi 
tinencies  are  where  the  records  of  the  Court  are  stuffed  with  long  recitals,  or 
long  digressions  of  matters  of  fact,  which  are  altogether  unneceesary  and 
immaterial  to  the  point  in  question :  as  where  a  man  will  tell  a  tale  of  a  tub, 
be  sets  forth  a  long  deed,  which  is  not  iHrayed  to  be  set  forth,  m  kmc  wria,  where  I 
stuffs  his  answer  with  long  recitals,  which  are  nothing  to  the  purpose."  (Gill 
For.  Bom.  209.) 
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Here  it  was  necewary  and  proper  to  shew  why  these  persons  were  made  relators, 
lad  their  real  interest  in  the  matter,  and  why,  in  substance,  they  proceed  in  the  name 
M  the  Attomey-GeneraL  The  deed  is  alleged  to  have  been  executed  for  the  purpose 
p  defranding  the  creditors.  The  fraud,  as  a^nst  the  Crown,  flows  from  the  fraud 
tgfmt  the  creditors,  and,  to  shew  that  fraud,  it  is  most  important  to  state  the  objeots 
ind  nu^ves  of  [447]  the  parties.  Though  the  forfeiture  on  an  outlawry  is  nominal^ 
|»  U»  Kin^  yet,  in  truth,  it  enures  to  the  Plaintiff  in  the  action,  and  the  mtidaoe  goes 
iDmids  payment  of  bis  demand.   If  the  debt  and  costs  were  paid,  the  outlawry  would 

trsravecL  The  Crown,  therefore,  in  substance,  stands  in  the  nature  of  a  trustee  for 
oeditors.   (See  B«s  v.  W^ilkes,  4  Burr.  2549.) 

U  these  ^wssages  ware  really  impertinent,  they  are  too  trifling  to  make  it 
.  nontUe  to  incur  the  expense  of  expunging  them ;  the  only  object  of  the  Defendant 
t  getting  these  exceptions  allowed  is  to  enable  him  to  demur  to  the  information,  long 
the  time  for  demurring  has  expired.  If  there  be  the  slightest  doubt  of  these 
being  found  material  at  the  hearing,  the  Court  would  not  now  expunge 
it  would  be  deciding  the  merits  of  a  case  upon  exceptions  for  impertinence — 
80  manifestly  inconvenient  that  the  Court  would  hesitate  to  adopt  it. 
Hr.  Kindersley  and  Mr.  Kenyon,  for  the  Defendants.  The  statements  contained 
I  Uiis  information  relative  to  the  assignment  of  the  debt  by  Engler,  to  the  fraud 
aged  to  have  been  practised  on  the  (Creditors  of  Annealey,  and  to  his  residence  at 
iyrood  House,  uid  his  object  in  so  doin^,  are  wholly  irrelevant  to  the  issue,  and  to 
t  ease  of  the  Crown ;  they  are  therefore  impertinent. 

The  Attorney-General  migh^  in  a  case  of  tiiis  description,  have  sued  without  any 
itor;  Engler,  Stulz,  and  Housley  are  not  parties  to  this  information,  and  it  is 
itefore  perfectly  immaterial  what  claims  they  [448]  tuay  have  against  Annesiey. 
Uw  they  have  no  recognised  interest  under  the  outlawry,  the  Crown  alone  would 
.   entitled  to  any  property  seized  under  the  capias  vtlagatum:  Eex  v.  Fowler 
ub.  38).    It  is  true  that  the  Crown  usually  makes  a  grant  of  the  property  to  the 
iditor ;  but  this  is  an  act  of  mere  grace  and  favour ;  and  the  practice  does  not> 
til  the  grant  has  been  made,  confer  on  the  creditor  any  acknowledged  right  or 
srest  in  law,  to  the  outlaw's  property.    The  case  is  similar  to  that  of  a  bastard 
ing  intestate,  and  without  heirs,  though  the  Crown,  in  such  a  case,  usually  grants 
t  escheated  property  to  the  family,  stiU  they  have  no  interest  which  would  enaUe 
IB  to  DuuDtain  uiy  proceedings  in  respect     the  bastard's  property.   "The  C^wn 
.  ut  and  cannot  be  a  trustee  for  the  creditors.   It  is  merely  matter  of  ^race  that  the 
.  ig  makes  such  grant  of  the  goods  of  persona  outlawed  to  the  Plaintifb,  who  have 
tmanner  of  right  in  the  goods  until  the  grant  has  been  obtained  from  the  Crown." 
T.  Bromley  (2  P.  Williams,  269  ;  and  see  Cuddm  v.  Hubert,  7  Sim.  485). 
The  eopioj  utlagatum  has  relation  to  the  lands  of  which  the  outlaw  was  seized  on 
day  he  was  outlawed,  or  at  any  time  since  (see  Lilly's  Entries,  465,  552) ;  the 
deed  was  subsequent. 

Master  or  thb  Bolls  [Lord  Langdale].  This  is  an  information  filed  for 
,  which  is  certainly  of  a  singulis-  descriptdon,  and  may  require  great  oonsidoration 
B  the  cause  is  ultimate^  disposed  of. 
[449]  It  contains  some  few  allegations,  which  are  not  alleged  to  be  tainted  with 
f  prolixity  or  unaeeessar^  length,  with  regard  to  the  matter  intended  to  be 
~  ased,  but  which  are  said  to  express  matters  wholly  immaterial,  and  which, 
fore,  oo^t  to  be  treated  as  impertinent  The  matter  oomplained  of,  indepeo- 
'  of  the  interrogatories,  contains  twenty  lines  in  the  stating  and  charging  part. 
L  not  at  all  prepared  to  say  that,  matter  of  this  length  introduced  into  pleadings 
bt  not  be  so  plainly  irrelevant,  and  so  unlikely  to  afford  any  foundation  for  the 
i  prayed,  as  to  make  it  proper  to  apply  to  the  Court  to  expunge  it  as  impertinent. 
( consider  the  questions  which  constantly  arise  at  the  hearing,  as  to  the  materiality 
unateriality  of  an  allegation.  Those  who  are  accustomed  to  attend  Courts,  hear, 
day  to  day,  arguments  alleged  at  the  Bar  by  counsel  on  the  one  side,  that  a 
tar  allegation  is  important^  and  by  the  other  side  that  it  is  not;  and  the 
in  their  judgments,  and  upon  the  result  of  a  careful  examination,  reject,  I 
.  I  may  say  without  exagfferation,  foui^fifths  of  what  is  alleged  to  be  material, 
foand  uieir  judgments  on  the  remaining  fifth.   Those  who  are  acquainted  with 
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this  cause  of  proceeding,  and  with  the  real  difficulty  there  often  ia  in  asoertaininz : 
whether  an  allegation  is  material  or  not,  would  not^  in  the  least  degree  be  disponft 
to  concur  in  the  opinion,  that  because  a  fact  noay,  at  the  hearing  or  at  the  end  of  ■ 
cause,  turn  out  to  be  immaterial,  it  is  therefore  to  be  treated  as  impertinent  from 
beginning. 

I  tiiintE  that  these  exceptions  to  the  Master's  report  ought  to  be  allowed,  and  kr 
this  reason,  that  it  will  be  matter  of  argument  upon  the  merits  of  the  cause,  at  thi 
hearing,  whether  these  passages  are  or  are  not  material. 

[4m)]  The  Court  cannot  go  into  all  the  merits  of  a  case  and  consider  what  di 
ultimate  rights  of  a  Plaintiff  may  be,  for  the  purpose  of  deteimining,  and  that 
an  imperfect  argument,  whether  certain  alle^ataons,  the  materiality  of  which  may 
doubtiul,  are  actually  to  be  considered  as  immateriaL  It  would  have  the  effaet 
drawing  the  whole  merits  of  a  cause  into  question,  upon  an  allegation  of  inqM 
tinence.  This  would  certainly  be  an  inconvenient  mode  of  proceeding,  and  one  i 
in  the  least  degree,  calculated  to  preserve  any  right  which  (the  party  who  takes 
objection  has  iu  the  cause ;  for  if  it  should  appear,  upon  the  consideration  of  the  c 
on  the  merits,  that  the  allegations  complained  of  are  immaterial,  they  cannot^  ini 
degree,  support  the  equitiy  of  the  case,  or  give  the  Plaintiff  any  right  as  against 
IMendant. 

It  is  a  matter  of  importance  to  avoid  unnecessary  len^h ;  but  it  is  of  much 
importance,  in  discussing  a  question  of  length  or  materiality,  not  to  determine 
merits  before  the  Court  has  before  it  all  that  is  material  to  the  meiitsi  It  is 
this  reason  that  I  think  these  exceptions  had  much  better  never  have  been  filed ; 
for  this  reason  also  I  think  the  Master  has  come  to  an  erroneous  conclusion ; 
exceptions  to  his  report  must  therefore  be  allowed. 

I  wish  to  observe  I  have  not  at  all  determined  whether  these  passages  are  mata 
or  not.  If  this  matter  had  come  on  upon  the  merits,  it  would  then  have  \ 
necessary  to  consider  whether  these  allegations  were  material,  and  whether  they 
or  did  not  tend  to  support  the  equity  raised  by  the  information.  I  think  1 
exceptions  for  impertinence,  in  respect  m  matters  alleged  to  be  immaterial,  cannot- 
maintained,  when  the  ques-[451]-tion  of  the  materiality  is  so  connected  with 
merits  of  the  cause,  that  it  cannot  be  decided  without  going  into  the  oonsidenitioi 
the  whole  merits  of  the  causa.  (NoTX. —Affirmed  on  other  grounds  by  thel4 
ChanoeUor,  1  Phillips,  383.) 

[451]   Bradstock  v.  Whatlet.   May  9,  1843. 

^nere  a  cause  is  set  down  upon  an  objection  for  want  of  parties,  the  Plaintiff  b^ 
Where  a  cause  is  set  down  upon  an  objection  for  want  of  parties  under  the  3M 
General  Order  of  August  1841,  the  Court  merely  gives  its  opinion  on  the  record: 
it  then  stands.    The  objection  can  only  be  finally  disposed  of  at  the  hearing  vh 
the  record  and  evidence  are  complete. 
Form  of  order  in  such  case.    Costs  reserved. 

The  bill,  in  substance,  alleged,  that  the  Plaintiff  had  been  induoed  by  two  aolidn 
who  were  in  partnership,  to  consent  to  be  appointed  a  new  trostee  of  the  viB 
Walter  Woodcock,  in  the  room  of  a  deceased  trustee.  That  he  had  been  so  ai 
upon  their  undertaking  to  indemnify  him,  and  that  the  solicitors  afterwar^  ad 
on  the  Plaintiff's  behalf,  in  the  trust.  The  bill  sought  to  make  the  estates  ol 
liable  for  the  receipt  of  trust  monies. 

The  Defendants,  by  their  answer,  objected  that  the  suit  was  defective  for 
of  parties,  and  amongst  other  persons,  they  insisted  that  the  personal  represea 
tive  of  Woodcock  was  a  necessary  party.  The  Plaintiff,  under  the  39th  Older 
August  1841  (Ordines  Can.  175),  set  down  the  cause  for  argument  upon  Uieobj 
tion  that  the  personal  representative  of  Woodoook  was  a  neceaaary  party,  and 
submitted  to  the  other  objections. 

Mr.  Pemberton  Leigh,  for  the  Plaintiff,  insdsted  on  his  right  to  b^n,  he  akM 
having  the  right  to  set  down  the  objecticm.  i 
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[468]  Mr.  Turner,  for  the  Defendants.  The  objection  being  raised  by  the 
}efeDdant6,  they  have  a  right  to  begin,  in  the  same  way  aa  upon  a  plea  or  demurrer 
or  vsot  of  pulaea.  At  the  hearing,  though  the  Pbintiff  opens  his  case,  tiie 
)rfendant  has  the  re^y  on  an  objection  for  want  of  parties. 

Thi  Master  of  ths  Bollb  decided  that  the  Plaintiff  was  entitled  to  betgin. 

The  objection  for  want  of  nrtieB  was  tben  argued. 

Mr.  Pemberton  Leigh  and  Mr.  Bevir,  for  the  Plaintiff. 

Mr.  Turner,  eorUrii. 

Mr.  Pemberton  Leigh,  in  reply. 

Bea^  V.  Kenyan  (3  Bear.  544),  Seddon  v.  Coimell  (10  Simons,  79),  Slaier  v. 
rkeder  (9  Simons,  156),  May  v.  Sdby  (1  Y.  &  C.  (C.  C.)  235),  were  cited. 

The  Master  of  the  Roli^  [Lord  Langdate]  decided  th&t  the  objection  was  not 
enable,  and  during  the  discussion  said :  Where  a  Plaintiff  declines  to  set  do^n  for 
igument,  an  objection  for  want  of  parties  raised  by  the  answer,  he  subjects  himself 
o  this  penalty  He  will  not  at  the  hearing,  be  entitled,  as  of  course,  to  an  order  to 
imend  by  adding  parties.  He  would  stil^  however,  be  at  liberty  to  make  out  a 
pedal  case  for  uie  exercise  of  tiie  diacretum  of  tbe  Court  in  his  favour,  and  the 
Wt  would  then  have  to  decide  whetiier  his  bill  should  be  di»{46^]H)U8sed  for  want 
if  parties,  or  retained  with  liberty  to  amend. 

When  a  canse  comes  before  the  Court  under  the  39th  Order,  the  Court  can 
oly  give  its  opinion  on  the  record  as  it  then  stands ;  the  objection  cannot  finally 
«  disposed  of  until  the  hearing,  for  it  is  impossible  at  the  beginning  of  a  cause  to 
ay  who  will  be  necessary  parties  at  the  end.  The  Court  cannot  finally  determine 
he  matter  until  the  record  has  been  completed  and  the  evidence  taken.  Whatever 
be  Court  might  decide  on  such  an  occasion,  the  Plaintiff  might  the  very  next  day 
mend  his  bill  and  vary  his  ease,  and  the  suit  might  again  undergo  a  variation  oy 
be  further  answer  and  evidence.  The  judgment  ch  the  Court  on  such  an  occasion 
annot  therefore  be  conclusive. 

As  to  the  form  of  the  order,  I  t^ink  there  ought  to  be  some  eontiat  of  what  has 
Men  decided  by  the  Court  The  proper  form  of  ordw  would  seem  to  be  this : — ^The 
)efenchuits  having  by  their  answer  objected  that  certain  persons  (naming  them)  are 
leoeasary  parties  to  this  suit,  the  Plaintiff  caused  the  objection  to  be  set  down,  and 
lemanded  the  opinion  of  the  Court,  whether  the  personal  representative  of  Wood- 
ock  was  a  necessary  party  to  the  suit.  Whereupon,  &c.,  the  Court  held,  that  as 
ke  record  was  now  mimed,  such  personal  representative  was  not  a  necessary  party. 

The  costs  should  be  reserved  until  the  hearing. 


[46^  The  Attobnky-Geniebal  v.  Lord  Carringtom.  June  6, 1843. 
[S.  a  12  L.  J.  Ch.  463.] 

in  information  related  to  two  objects,  one  failed,  and  the  decree  dismissed  so  much 
of  the  information  as  related  to  it,  without  costs,  and  ordered  the  Defendant  to 
pay  the  informant  his  costs  of  the  suit  Held,  that  the  Taxing  Master  was  wrong 
in  apportioning  the  general  costs  of  suit  between  the  two  objects. 

rhe  Court  will  not  interfere  with  the  discretion  of  the  Taxing  Masters  as  to  the 
quantmn  of  fees  to  counsel. 

Oosts  of  process  of  contempt  for  nob  answering^  not  allowed  in  the  taxation  of  costs 
of  suit  as  between  party  and  party, 
the  decree  the  lands  of  the  Defendant  were  declared  chargeable  with  £40  a  year, 
aud  the  Master  was  directed  to  take  an  account  of  the  arrears,  and  the  Defendant 
was  ordered  to  pay  what  should  be  found  due.  Held,  that  the  Defendant  was  not, 
under  the  1  &  2  Vict  c  110,  ss.  17,  18,  liable  to  pay  interest  on  the  amount  due, 
from  the  date  of  the  decree  to  the  date  of  the  Master's  report. 

This  case  came  before  the  Court  upon  petition,  partly  impugning  the  correctness 
ni  the  Master's  taxation  of  costs. 
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The  information  was  filed,  seekiue  to  charge  tiie  estates  of  Lord  CarringUm 
two  perpetual  aJinuities  of       and        At  the  hearing  the  relief  in  rennet  to 
latter  was  abandoned,  and  by  the  decree  it  was  ordered,  that  so  much  of  toe  inforai 
tion  as  sought  to  charge  the  lands  with  the  payment  of  the  annuity  of  £4  diaM' 
dismissed  reiihmt  cwis.    And  it  was  declared  tnat  the  said  lands  were  chargeable  vil 
the  annuity  of  £40  per  annum,  and  an  account  of  the  arrears  waa  directed,  uh) 
was  ordered  that  the  Defendant  Lord  Carringtoo  should  pay  into  t^e  bank 
should  be  found  to  be  the  amount  of  the  arrears,  and  it  was  ordered,  that  the 
Defendant  should  pay  to  the  informant  his  costs  of  the  suit,  and  also  pay  to  the  (  __ 
Defendants  their  costs  of  the  suit,  the  said  costs  to  be  taxed  by  t^e  Taxing  liastK. 

The  Attorney-General  took  in  his  bill  of  costs  for  taxation,  which  amoonted 
X333.  The  Taxing  Master  taxed  it  at  XlOl,  having  stniok  ^  aererd  itom^i 
having  disallowed  X79  by  way  of  apportionmMit  of  uw  general  oosts  of  tfas  i 
common  to  the  two  annuities  of  £4  and  £40. 

f456]  What  took  place  on  the  taxation  as  to  this  latter  item,  will  ba  \ 
aincKl  by  the  following  extract  from  the  Taxing  Master's  note: — 
'*  On  the  taxation  of  the  bill  of  costs  of  the  informant,  it  was  insisted  before  i 
on  the  part  of  the  Defendant  Lord  Garrin^;ton,  that  inasmuch  as  the  informatiori  I 
been  filed  to  establish  two  distinct  annuities,  and  aa  the  informant  had  failed  ai 
one  of  two  objects  sought  to  be  attained  by  his  suit,  there  must  be  an  aiqKvtioini 
of  the  pleadings,  and  also  of  the  general  costs  of  the  suit  applicable  thereto^  aodi 
the  informant  could  only  be  allowed  for  such  part  of  toe  fdeadiogs  as  soo^ 
charge  Lord  Garringt(m's  estate  with  the  £40  annuity,  and  ahm  of  a  pmpaum 
part  of  the  general  costs. 

"  On  the  other  hand,  it  was  insisted,  on  the  part  of  Uie  informant,  that 
as  the  costs  occamoned  by  the  unsuooessful  attempt  to  charae  the  Defendant 
Carrington's  lands  with  the  payment  of  the  anomty  of  £4,  had  not  at  all  incr 
the  length  of  the  pleadings  (the  whole  of  such  pleadings,  with  the  exception 
very  few  words,  being  quite  as  much  applicable  to  the  annuity  of  £40  singly, 
to  the  two  annuities  together) ;  moreover,  that  as  the  decree,  after  directing 
dismissal  as  to  the  charge  of  the  £4  annuity  without  costs,  had  gone  on  to  oil 
the  Defendant  Lord  Carrington  to  pay  the  informant's  costs  of  the  suit,  it  m 
understood  to  have  given  the  latter  the  whole  of  the  costs  of  the  suit,  witbout 
apportionment  in  respect  of  the  unsuccessful  part  of  it. 

"  The  terms  adopted  by  the  ^parties  in  the  drawing  up  of  tiiia  decree,  an 
as  it  seems  to  me,  precisely  in  accordance  with  the  view  contended  for  «tfaer  oa 
[466]  one  side  fxc  on  the  other ;  and,  accordingly,  the  intenti<Hi  of  the  Court 
regara  to  the  informant's  costs,  is  by  no  means  so  clear  as  it  might  have  been  i 
On  the  whole,  however,  it  appeared  to  me,  that  the  best  construction  to  put 
this  decree  was,  that  it  was  not  the  intention  of  the  Court  to  make  this 
exception  to  the  general  rule,  which  precludes  a  partv  entitled  to  the  costs  of  a 
generally,  from  having  allowed  to  him  the  costs  of  Uiat  portion  of  the  proceed 
therein  in  which  he  has  failed,  but  simply  to  direct  that  the  informant  should  h 
such  costs  as  he  is  entitled  to  by  the  course  and  practice  of  the  Court ;  I  aooonhi 
decided  on  disallowing  a  proportionate  part  of  the  Readings,  and  also  of  the  get 
oosts  relating  to  the  £4  annuity  on  which  the  informant  had  failed,  aooording  to 
decision  in  ffeighington  v.  Grant  (1  Beavan,  228). 

"  With  regfuxl  to  the  mode  of  such  apportionment^  I  found,  on  a  penual  of 
pleadings,  that  it  had  been  correctly  stated  to  me  on  the  part  M  the  inloraiantk  that 
information  and  answers  related  quite  as  mnch  to  the  annuity  <d  £4  as  to  that  of  i 
and,  consequently,  there  seemed  to  me  to  be  no  other  course  to  be  adopted,  but 
of  allowing  the  informant  one-half  only  of  such  pleadings  and  of  the  Kmerali 
applicable  thereto,  down  to  the  decree  ;  thus  ascribing  the  other  half  of  such  pli 
ings  and  general  coste  down  to  the  decree,  to  the  part  of  the  suit  on  whin 
informant  had  failed.  (See  the  case  of  Hdghington  v.  GraiU  before  referred  to.) 
remainder  of  the  coats  subsequent  to  the  decree  I  allowed  in  full." 

This  petition  stated,  that  as  to  the  claim  in  the  information  for  the  said  anm 
of  £4,  the  information  [467]  was  increased  in  length  by  reason  thereof  one  hand 
and  twenty  words,  or  one  folio  and  thirty  words,  and  no  more,  and  the  length  of 
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Defendant's  answer  was  increased,  by  reason  of  such  claim,  to  seven  folios  and  twenty- 
two  words,  and  no  more. 

Mr.  Femberton  Lei^h  and  Mr.  Blunt,  in  support  of  the  petition.  Although  the 
Conrt  has  dismissed  without  costs  so  much  of  the  information  aa  related  to  the  £4, 
still  it  subsequently  directs  the  Defendant  to  pay  the  whole  coats  of  suit.  The  length 
of  the  proceeding  was  scarcely,  if  at  all,  increased  by  the  claim  in  respect  of  the  £4 
annuity ;  the  intention  of  the  Court  was  merely  to  relieve  the  Defendant  from  the 
eosti  of  tiiat  small  portion  of  the  pleadings  whioh  related  to  the  £4  aJanuity,  and 
eertainly  not  to  relMse  him  from  a  half  of  the  general  costs  of  the  suit  which  has 
succeeded. 

Mr.  Turner  and  Mr.  Greene,  eoniril.  The  Master  has  proceeded  according  to  the 
osoal  mode,  in  ascertaining  the  proportion  of  the  coats  attributable  to  the  second 
object  of  the  information ;  HeighingUm  v.  Ormt  (1  Beavan,  228). 

If  so  much  of  the  suit  as  related  to  the  £4  annuity  had  been  dismissed  vjUh  costs, 
it  is  clear  that  the  informant  would  then  have  been  properly  charged  with  the  £79 : 
the  effect  of  dismissing  it  vtiihmU  costs,  is  merely  to  relieve  him  from  the  payment  of 
tiiat  sum.  To  give  it  nim  will  be  to  dismiss  a  portion  of  the  infbnnation,  and  yet 
moke  the  successful  Defendant  pay  the  costs  of  it. 

It  ia  said  that  the  addition  occasioned  by  the  claim  is  small,  bat  the  same  would 
have  been  said  if  the  informant  bad  succeeded  as  to  the  X4  uid  &iled  in  the  [468] 
£40.  In  reality,  the  whole  information  relates  as  much  to  one  as  to  the  other. 
Ought  a  Defendant  who  attempts  to  support  his  suit  by  two  independent  olaiins, 
to  have  the  whole  general  costs  if  he  succeeds  in  one,  though  he  entirely  fails  in 
the  other? 

The  Master  of  the  Rolls  [Lord  Langdale].  I  think  it  clear  that  the  Master 
has  mistaken  the  effect  of  this  decree. 

Where  various  matters  are  comprised  in  ia  suit  in  equity,  it  is  by  no  means  an 
uncommon  occurrence,  that  the  FlamtilF  may  so  succeed,  as  to  entitle  him  to  a  decree 
with  costs  as  to  one  fk  the  objects  of  his  suit,  and  yet  may  entirely  fail  in  another 
object^  and  as  to  that,  have  his  bill  dismissed  with  costs. 

The  ordinary  practice  of  the  Court,  when  a  Plaintiff  obtains  a  decree  with  costs 
as  to  partly  and  nas  his  biU  dismissed  with  costs  as  to  another  part^  is  to  direct  an 
araortionment  to  be  made  of  the  costs,  and  that  the  eosts  of  one  part  shall  be  set 
w  against  the  costs  of  the  other  part.  In  order  to  obtain  that  end,  an  apportionment 
must  necessarily  be  made  of  the  pleadings,  and  of  the  different  proceedings  that  have, 
from  time  to  time,  taken  place.  Whether  that  is  effected  in  the  best  manner,  accord- 
ing to  the  practice  of  the  Court,  ia  more  than  I  will  undertake  to  determine,  for  X 
confess  there  were  things  in  the  certificate  in  Hnghvngton  v.  Grant  which  a  little 
surprised  me  at  the  time  I  acted  on  it.  The  rule  seemed  to  be  this,  that  if  matters 
relate  exclusively  to  one  object,  then,  in  the  apportionment,  the  costs  relating  to 
them  were  apportioned  to  that  object  alone ;  but  if  such  matters  were  common  to 
both  objects,  then  the  costs  would  be  equally  divided  between  them. 

[4691  The  state  of  things  may  be  this : — A  decree  may  be  made  with  coats  as  to 
part)  and  the  bill  may  be  dismisseid  with  costs  as  to  l^e  other  part^  if  there  appears 
to  luve  been  considerable  costs  incurred  with  respect  to  that  part  of  the  demand 
which  has  foiled ;  on  the  other  hand,  a  different  order  wonld  be  mad^  if  it  appeared 
quite  manifest,  that  the  costs  incurred  upon  that  part  which  haa  succeeded  have  not 
been  at  all,  or  scarcely  at  all  increased,  by  that  part  which  has  failed.  This  is 
peculiarly  so  in  this  very  case.  A  great  quantity  of  pleadings  and  different 
Qocuments  had  been  stated  relating  to  the  first  object,  and  a  few  words  were 
put  in  making  a  claim  which  failed.  It  is  not  alleged,  that  the  costs  of  this  suit 
have  been  sensibly  increased  by  that  claim.  The  contrary,  appears  by  the  certificate 
which  the  Master  has,  with  great  propriety,  made  in  this  case,  and  all  parties  have 
agreed  in  that  fact.  The  matter  being  considered  at  the  hearing  of  this  ease,  and 
it  being  dear  there  ought  not  to  be  an  apportionment  as  to  the  matter  that  related 
to  the  object  which  failed  (it  being  so  trimng  as  to  be  of  no  consequence  at  all),  the 
information  was  dismissed  without  costs  aa  to  that.  It  is  supposed  that  this  is  no 
exception  to  the  general  rule.  The  information  was  dismissed  without,  uid  not  with 
coats,  as  to  part,  and  a  decree  was  made  with  the  costs  of  the  suit.   Now  the  Master 
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is  said  to  have  conceived,  in  his  construction  of  the  decree,  that  it  was  not  ths 
iittention  of  the  Court  to  make  this  case  an  exception  to  the  general  rule.  In  tbat 
particular  I  think  the  Master  was  mistaken.  The  case  was  an  eneptio)  to  tiw 
general  rule.  The  taxation  was  not  to  be  according  to  the  general  mle,  but  acoordi^ 
to  the  particular  direction  given  at  the  hearing;  That  being  ao^  I  think  the  tepnl 
ought  to  be  reviewed  by  the  Master. 

1*460]  Some  other  points  arose  in  this  case. 

The  fees  paid  to  the  Attorney-General  and  two  counsel  with  him  amonoted  HI 
£39,  48.,  of  which  the  Master  taxed  off  £16,  Ifia.   The  Petitkmer  insisted,  Oi 
having  regard  to  the  time  devoted  to  the  case,  Uie  cause  having  occupied  two 
the  fees  paid  were  reaaonable  and  proper ;  and  tiiat  the  whole  ong^fr  to  hsvt  M 
allowed. 

Thb  Master  of  the  Bolls.  This  is  a  mere  questicm  of  fiuiUim,  I  eaonot 
with  it. 

The  Master  had  disallowed  two  items  of  jCI,  4s.  Sd.,  which  were  costs  inconi 
in  issuing  process  of  contempt  against  two  Defendants  who  had  not  answa 
within  the  limited  time,  but  which  had  not  been  executed.  The  Petitiona-  sooj 
to  have  these  sums  allowed. 

It  was  said  that  it  was  contrary  to  practice  to  allow  these  costa^  unless  specii 
directed  by  the  order  of  taxation. 

The  Mastbr  of  the  RoLr£.   There  is  a  rule  that  you  cannot  the 
unless  they  are  specially  applied  for.   (1  Smith's  Pr.  (3d  ed.)  20&)   The  Master 
right 

By  the  decree,  dated  the  13th  of  December  1842,  the  lands  of  the  D^endi 
were  declared  chargeable  with  an  annuity  of  £40  a  year,  and  the  Master  was  [i 
directed  to  take  an  account  of  the  arrears  of  the  annuity  of  £40 ;  and  it 
ordered,  that  what  the  Master  should  find  to  be  the  amount  of  soch  arras 
should  be  paid  by  the  Defendant  into  the  bank. 

The  Master  by  his  report^  made  in  April  1843,  fonnd  £917  to  be  due,  which 
immediately  paid  into  the  bank. 

The  Attomey-Qeneral  now  contended,  that,  under  the  1  &  2  Vict.  c.  110.  as. 
18,  the  Defendant  was  liable  to  pay  interest  at  4  per  cent  on  tiiis  sum  from  Uie  < 
of  die  decree  to  the  date  of  the  Master's  report. 

On  the  other  hand,  it  was  contended,  that  there  was  no  decree  whereby  vtj  M 
of  money  was  payable,  at  least  until  the  amount  had  been  ascertained  by  the  HuM 
and  to  order  interest  to  be  paid  would  be  to  vary  the  decree. 

The  Master  of  the  Rolis  was  of  opinion  that  the  Defendant  was 
chai^eable  with  interest  during  this  period. 

[482]   Stuboe  v.  DiHSnAUE.   June  9,  1843. 

[S.  C.  7  Jur.  543.  See  Solwum  v.  Geldard,  1649-52,  3  De  G.  &  &  501 ;  3  Mac  & 
740 ;  42  £.  B.  444 ;  Beaumont  v.  Oliveira,  1869,  L.  B.  4  Ch.  31fi.  Observed  vfl 
frUls  V.  Swrne,  1873,  L.  R.  16  Eq.  487.] 

A  simple  declaration  that  charity  legacies  are  to  be  paid  out  of  pure  personalty, 
not  give  to  such  legacies  a  priority  upon  the  pure  personalty  over  other  legK 
and  charges;  nor  exempt  any  part  of  the  estate,  from  the  ordinary  rules  of  tp^ 
ing  and  distributing  the  assets. 

A  testatrix  created  a  mixed  fund  of  realty  and  personalty  for  payment  of  her 
and  legacies,  but  she  directed  the  charity  legacies  to  be  paid  out  of  pure  persooih 
She  afterwards  directed  her  trustees  to  set  apart  a  sum  of  stock  sufficient  to  pror^ 
for  a  number  of  annuities,  and  as  the  annuitants  died,  the  stock  let  loose  was  to 
applied  in  payment  of  the  charity  legacies.   Semble^  that  the  directitm  alone 
not  of  itself  sufficient  to  exempt  the  charity  legacies  from  being  payaUe  ont  of 
realty,  in  the  proportion  of  the  realty  to  the  personalty,  but  held,  that  die 
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nut  created  a  demoostratdve  fund  of  pure  pnsonalty,  out  of  wUoh  Uie  oharity 
lagMBw  VOTB  to  liie  paid. 

The  testatrix  Ann  Dinwdale  devised  her  freehold,  oopvholds  and  leaseholds  to 
tanateoB  upon  trust  to  sell,  and  stand  possessed  ol  the  prodaee  and  of  her  personal 
Mtit«,  xipoa  trusty  in  the  first  plaee,  to  pay  her  debts  and  funeral  and  testamentair 
ta^uues,  and  then  to  pay  the  sever^  l^^es  and  annuities  thereina^r  bequeathed, 
n  &r  IS  the  same  would  extend,  and  she  then  proceeded  as  follows: — "Prorided 
Hrertiieless,  and  my  will  is,  tiuit  none  ot  the  fegaeies  heniiuiter  beqaeathed  to 
dsritsble  Bodeties  or  institotions,  or  for  charitable  purposes,  shall  be  paid  out  of  tiie 
Bonies  to  arise  by  sale  ot  my  estates,  messuages,  land^  tenementa  and  heredita' 
DMDtB,  or  any  of  them,  but  Ml  be  paidy  so  far  as  tiie  same  shall  or  may  beoome 
psysble  under  and  by  virtue  of  the  directions  hereinafter  ccmtained,  exclusively  <mt 
<^  wi  from  such  pari  of  mjf  personal  estate  mJy,  as  m  Ugc^  'e^ppUeabU  iker^" 

Tlu  testatrix  then  gave  a  number  of  annuities  to  individuals ;  and,  for  the  pnrpoee 
of  jffoviding  a  permanent  fund  for  payment  of  the  annuities,  she  directed  her  trustees 
to  retain  so  much  of  the  capital  stock  in  the  three  per  centum  consolidated  Bank 
SDQuities  which  sh^  might  have  at  the  time  of  her  decease,  if  she  should  have 
mfficient  for  the  purpose  and  if  not,  then  to  purchase  with  other  part  of  her 
penoDsl  estate  so  maob  more  of  the  said  eapital  stoek  as,  with  the  oapitai  she  [463] 
uoald  have  tiberun,  shoald  {woduoe  such  annual  interest  and  dividends  as  should  be 
equal  to  the  aggragate  annual  amount  of  the  annuities  vhiob  she  had  thereinbelore 
givsn. 

She  thm  gave  a  number  of  pecuniary  lagaoies,  and  also  a  charitable  lega<^  of 
^500  "to  be  paid  oat  her  personal  estate  only,"  and  twelve  legacies  of  JsOO  to 
individuals.  And  in  case  her  real  and  personal  estate,  after  payment  of  her  debts, 
fooeral,  testamentary  and  other  expenses,  and  after  making  such  investmentB  in 
the  three  per  centum  consolidated  Bank  annuities,  as  she  had  directed,  and  payment 
of  all  the  legacies  and  sums  of  money  thereittbef<»-e  ^ven  (except  the  said  last- 
meDtioned  twelve  levies  of  £600),  should  prove  insufficient  to  pay  the  said  twelve 
last-mentioned  levies  of  £500  each,  then  the  defioienoy  was  to  be  paid  in  manner 
thereinafter  mentioned.  And  she  declared,  that  her  trustees  should  stand  possessed 
of  the  said  sum  of  capital  stock  in  the  three  per  cent,  consols.,  subject  to  the  charges 
thereon,  under  and  by  virtue  of  that  her  will  expressed,  upon  trust,  as  the  said 
innuitants  died,  to  sell  out  sufficient  capital  stock,  to  pay  so  much  of  the  twelve 
kgides  as  there  should  remain  unpaid.  And  after  ftdl  payment  of  all  the  lecacies, 
unuities,  and  charges  thereinbefore  given,  she  bequeathea  unto  the  British  and  Foreign 
Bible  Society,  and  the  M<x&vian  MissioDary  Society  the  sum  of  £1000  each,  and  to 
the  Bristol  Infirmary,  the  Bristol  Strangers'  Fnend  Society,  the  Bristol  Refuse 
Society,  the  Bristol  Lying-in  Society,  the  Bristol  Guardian  Society  or  House,  the 
J&istol  Misericordia  Society,  the  Bristol  Dwcas  Society,  and  the  Prison  Discipline 
Society,  the  sum  of  £500  each,  payable  in  manner  thereinafter  mentioned  witnout 
any  interest. 

[464  *^  annuitants  died,  she  directed  the  trustees  to  sell  such  part  of 
the  said  capital  stock  as  they  should  think  fit,  and  to  pay  the  [nroduoe  thereof  rateably 
and  in  proportion  to  and  amon^  the  said  ten  ohaiitable  societies  or  institutions, 
nntil  tlm  whole  (rf  the  sud  legacies  should  be  paid.  And  she  ^ve  any  surplus  of  the 
mid  capital  stock  and  residuary  estate  unto  the  said  ten  societies  in  proportion  to 
Aeir  several  l^acies. 

The  value  of  the  real  estate  of  the  testatrix  amounted  in  round  numbers  to  about 
£22,000 :  her  personal  estate  consisted  of  about  £46,000  consols,  and  £1 1,000  reduced, 
and  a  sum  in  eatAi. 

By  an  order  of  the  Court  a  sum  of  £28,081  consols  had  been  set  apart  to  answer 
die  aoQuities.    The  cause  now  came  on  for  further  directions. 

Mr.  Pemberton  Leigh  and  Mr.  Piggott,  for  the  Plaintiffs,  the  executors. 

Mr.  Spone,  Mr.  Wood,  Mr.  Kindersley,  Mr.  Kenyon  Parker  and  Mr.  Ooodeve, 
for  the  charity  legatees,  contended  that  they  were  payable  in  full  out  of  the  personal 
estate,  or  at  least  out  of  the  £28,081  which  was  a  specific  fund  directed  (subject  to 
the  rights  of  the  annuitants)  to  be  ^aidied  in  payment  of  the  charitable  bequests. 
R.  ii._29* 
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Mr.  Ifilnet  Mr.  HeUyer,  and  Mr.  Bolt^  for  other  partaei. 
Mr.  Turner  and  Mr.  Craig,  for  Baron  Dimsdale,  the  heir  tX  law.  The  direetioB  tkit 
the  charity  legaoies  shall  be  pud  out  of  the  personal  estate  legally  applicaUe  thereto, 
ifl  not  of  itaeU  sufficient  to  give  to  the  chuity  legadea  a  priority  upon  the  pan 
peraoiH^ty  over  the  [4AS]  other  legaoiee  and  chaises.  PAtimttrspK  Sed^r 
AAMp  (4  Beavan,  681).  'Fhare  must,  therefore,  be  an  apportionment  ot  tht  legaoM 
between  the  real  Mid  personal  estate,  and  the  charity  legacies  will  fail  in  die  pn^Hftin 
of  die  realty  to  the  personalty.  lieproduoe  of  the  real  estate  thus  rdeased  vil 
belong  to  the  heir  at  law;  BOmti  v.  WaOtr  (1  &  A  M.  762)  and  7%s  AUcnusf^med 
V.  Saiihgate  (12  Sim.  77)  were  dtod. 

TH«MA«mo>THBBoLLB[IiordLangda]el  Itappeantometbatthedfoctof  Ai 
first  words  ci  this  will  is,  to  oeate  a  common  find  oomposed  td  realty  and  petaoml^, 
which  would  consequently  be  liaUe  to  the  ordinary  rules  of  apportionment  betwM 
the  parties  entitled  to  die  fund,  who  stand  in  diiferent  characters ;  bat  thore  ioRon 
a  direction  that  the  charity  legacies  are  not  to  be  paid  out  of  the  real  estate,  hot  an 
to  be  paid,  "exdusively,  ont  of  and  from  sooh  part  of  her  persooal  estate  <»lyn 
mi^t  be  legally  applicable  thereto."  I  do  not  feel  disposed  to  alter  the  agbam 
which  I  am  reported  to  have  expressed  on  a  former  oooasion.  (4  Beavaa,  681) 
Certainly  I  very  much  doubts  whether  words  of  this  kind  wiU  be  sufficient  to  eze^ 
any  part  of  the  estate  from  the  wdinaiy  rules  of  applyii^  and  distributing  sasebi 
The  words  here  do  not  contain  any  direetion  that  the  ohuities  shall,  in  the  disUibulinB 
of  the  aaaeta,  have  any  priority  over  any  oUier  demands  apoa  the  gBUBuX  aeeeta  If 
therefore  it  rested  upon  these  words  alra^  I  should  have  hesitated  agreatdaal  hrfaa 
I  could  give  full  ^ect  to  these  charity  l^pLoies,  but  what  ocean  aftwmods  in  Ae  viB 
seems  to  me  to  be  most  material 

[466]  The  testateix  was  very  anxious  to  have  various  uinnities  paid  in  fall,  and 
she  directed  that  a  sufficient  amount  of  stock  shoald  be  set  apart  for  answering  then ; 
having  created  a  fund  for  the  payment  of  these  annuities,  she  directed  that  thi 
odter  parts  of  her  estate  should  not  be  sufficient  for  the  payment  of  the  twelve  legseiei 
of  £600  each,  dien  that  the  fund  set  apart  for  the  payment  of  the  annnitaes  Aoudbe 
made  answerable  for  any  deficiency  that  might  occur.  When  the  annuitants  die^  and 
it  beoomea  clear  tb&t  a  portion  of  the  corpus  of  tht  fund  provided  for  their  payineat 
can  be  safdy  applied,  she  directs  the  tnuteee  to  sell  die  released  portkm  wad 
the  ivooeeds,  first  in  payment  ai  tbe  twelve  legacies  of  £600  each,  and  then  aaoeg 
the  psrsons  entided  to  the  ehirity  legaoies. 

But  for  this  direodon,  I  own  I  should  have  had  great  difBcalty,  bat  with  hi  HA 
none.  Thwe  is  a  fund  constituted,  or,  according  to  the  term  which  is  med  on  oecaaioM 
of  this  sort,  a  fond  *'  demonstrated  "  by  the  testatrix  herself  for  the  paymoit  ot  Aose 
charity  legacies.  If  it  were  periecdy  clear  that  the  whole  of  that  fund  td  X38,061 
ooDsiflted  of  pure  personalty,  I  think  there  would  have  been  nodiing  more  to  be  nid 
about  the  matter ;  for  it  appears  to  me,  that  the  charity  le^tees  are  entided  to  bt 
~"'d,  by  means  ol  the  specific  fund  out  of  which  the  testatrix  has  dinx^ed  than  to 
paid,  and  which  was  to  consist  of  pure  personalty. 

1  should  not  have  felt  clear  tm  it  if  the  question  depended  on  the  first  eUnse  akM ; 
for  I  doubt  whether  a  mere  declaration  that  charity  l^nunes  are  to  be  paid  oot  of 
pore  personalty  will  give  them  a  priority  ovw  the  other le^;aoies  and  ohaigaa. 

[467]  Lloyd  v.  Clask.  Jims  16, 1843. 

A  Defendant  put  in  an  insufficient  answer ;  the  Plaintiff  obtained  an  order  to  aauod, 
and  that  the  Defendant  might  answer  the  exceptions  and  amendments  tOMther. 
Held,  that  the  Defendant's  answer  to  the  amended  bill  was  to  be  demed  salkieat 
at  the  end  of  two  months,  under  the  4th  Order  of  Amil  1828|  and  not  at  the  «ad 
of  three  weeks  under  the  6th  Amended  Order  of  April  1828. 

The  6th  Order  of  A^nil  1826  does  not  apply  to  a  casCi  when  a  Defendaat  is  otdersd 
to  answer  amendments  and  exceptions  together. 

The  bill  in  this  oauie  was  originally  filed  against  Clark.   Tk«  eonunoa  iajaaotiot 


Digitized  by 


Google 


IWT.ML 


LLOYD  tL  CLAXK  u 


907 


wu  obtained,  for  want  of  answer,  and  Clark's  answer  having  afterwards  been  filed 
WM  found  insufficient ;  whereupon, 

On  the  16th  of  June  1842  the  Plaintaff  obtained  a  common  order  to  amend 
without  fvejudioe  to  the  injunotioo,  and  tiiali  Clark  ehoald  answer  tbe  exoeptions  aad 
imendment*  at  the  same  tim& 

The  Plaintiff  by  amendment  made  Argent  a  party-. 

On  the  23d  of  February  1843  Clark  put  in  a  Bufadent  answer.  Aigent^  the  only 
other  Defendant^  having  then  already  put  in  a  sufficient  answer,  the  injnnction  was 
DOQtinaed  as  against  Clark  (6  Beav.  309^  on  merits  confessed. 

On  the  81st  of  May  1843  the  Plaintiff  obteini»d  an  order  of  oonrse  to  am«Kl 
without  prejudice  to  the  injunction,  undertakine  to  amend  wttiiin  one  week.  The 
ooMtiim  was  vheUier  this  order  of  tJie  31st  of  May  was  regulu,  tiiat  is,  whether  it 
lid  been  obtained  in  time. 

By  the  13th  Amended  Order  of  April  1828  (Ord.  Can.  8^  a  Plaintiff  must  obtain 
ID  order  to  amend  within  six  weeks  after  the  last  answer  is  to  be  deemed  suffioientu 

the  4th  Order  of  April  1828  (Ord^  Can.  6),  an  original  answer  is  to  be  deemed 
BdKcient,  if  exceptions  are  not  taken  within  two  vumiha  from  the  filing. 

[4IKn  The  fitii  Order  of  April  1838  (OnL  Cko.  6),  directs  that  if  the  Plaintiff  do 
not,  witain  tkne  weob' after  a  Defendant's  second  or  third  answer  is  filed,  refer  Uie 
lune  for  insnffidenoy  tm  the  old  ezoqitloiis,  such  answer  shall  thenoef<Hth  be  deemed 
Rffiflient. 

ther^ore,  Clark's  seomd  answer  was  to  be  deemed  suffieient  at  tiie  end  of  tiiree 
neks  (16th  March),  tiie  order  to  amoid  (31st  May)  had  not  bem  obt^ad  within 
the  rix  weeks.  If,  on  the  other  hand,  the  answer  was  to  be  deemed  sufficient  at  the 
end  of  two  months  (20th  April),  the  six  weeks  expired  on  t^e  let  of  June,  and  the 
Older  to  amend,  obtained  on  the  Slst  of  May,  was  therefore  regular. 

The  Defendant,  on  the  6th  of  June  1843,  gave  notioe  of  motion  to  dischai^ 
the  OTder  to  amwid  erf  the  31it  of  May  for  irregolarity,  which  motion  ma  now 
bvou^t  on. 

Mr.  Kindersley,  in  support  of  tiie  motion. 

Mr.  Pemberton  Leigh  and  Mr.  Bates,  eottirii. 

Ths  Mastbb  of  the  Bollb  [Lord  Langdalel  The  answer  of  CSark,  to  the 
UBsndments  and  to  the  eTOoptioos,  was  filed  on  uie  23d  of  Febroaiy  1843,  and 
H&n  of  thftt  «Mwer  wa^  I  ]ff«BQme^  in  Uie  mdinaiy  coarse,  the  farther  answer  to  the 
irig^nal  Irill  and  tiie  answer  to  iA»  amended  Inll ;  and  the  qaestion  is,  whether  an 
iBswer  so  entiUed,  oomee  widun  the  deeoripti(m  d  the  6tii  Order  of  1831^  by  which, 
"if  the  Plaintiff  do  not^  within  three  weeks  after  a  Defendant's  second  or  third 
uiswer  is  filed,  refer  the  same  for  insufficiency  on  [489]  the  old  exceptions,  such 
uuwers  shall  thenceforth  be  deemed  sufficient."  This  was  not  a  second  answer  to  the 
nrional  biU,  but  an  answer  to  the  amendments  conjoined  with  the  unanswered  portion 
the  original  bill.  Is  it  not  the  first  answer,  so  uu>  as  regards  the  amended  lull  1 
It  is  quite  clear  that  the  6th  Order  contemplates  an  answer  to  the  same  bill, 
Minely,  the  second  and  third  answer  to  the  original  bill ;  bat  if  you  have  an  answer 
which  cannot  be  called  die  second  or  third  answer  to  tiw  same  mil,  but  to  tliat  bill 
xmjoined  with  amfflxfanenta,  .then  the  ease  does  not  foil  under  the  prorisions  of 
this  order. 

li  such  an  amended  bill  wane  within  the  6th  Order,  then,  however  insoffloient'the 
kit  answer  mi^ht  be,  however  important  the  matters  of  amendment  might  be,  and 
bowever  long  it  might  require  to  investigate  the  suffieieni^  of  die  seco^  answer, 
iret  such  answer  would  be  deemed  sufficient  at  the  end  of  three  weeks,  instead  of  two 
months,  and  the  Plaintiff's  time  for  amending  would  conseqaoitly  be  reduced  by  five 
weeks.   I  most  refoae  diis  motion  widioat  <»8ts. 
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[470]   Thompson  v.  Blackstone.   June  23,  1843. 

A  trustee  entered  into  s  contract  for  the  sale  of  trust  property,  and  it  wu 
that  the  purchaser ;  should,  oat  of  the  purohase-money,  retain  a  private  debt 
to  him  from  the  biutee.   On  a  bill  by  the  trustee :  Held,  that  diis  Comt 
not  decree  the  speeifio  performance  of  rach  a  contmuit. 

This  ires  a  bill  for  specific  perCormaaoe. 

The  Inll  was  rather  vague  in  its  statements,  but  it  alleged  that  the  testatn',  hj  i 
will  dated  in  1822,  devised  certain  estates  to  his  wife  for  life,  and  afto:  her  dena 
unto  his  sons,  the  Plaintiffs  Bichard,  Thomas  and  Edwin  Thompeon,  "  in  trost  to 
and  dispose  of  the  same,  for  the  best  price,  or  sum  or  sums  of  money  that  eooldl 
had  or  gotten  for  the  same ; "  and  he  declared  that  their  receipts  should  be  good 
sufficient  disohar^  to  any  purchaser  for  the  purchase-money.  The  bill  did  not 
any  trusts  on  which  the  produce  was  to  be  held. 

The  widow  became  indebted  to  Blackstone  dnrioff  tiie  Plauitiff*8  minority,  i 
deposited  with  him  the  title-deeds  of  the  estate :  Bidtard  alao  became  indetted 
Blackstone. 

The  widow  died  in  18$9,  and  in  1840  Bichard,  on  behalf  at  himself  and  As 
Plaintiffs  (Thomas  and  Edwin)  a^eed  with  Blacksttme  ior  the  sale  to  him  of 
property  for  X620,  of  which  sum  £240  was  to  be  retained  for  die  debts  due  to  \ 

from  the  widow  and  Richard,  but  Richard  Thompeon  was  "  to  be  accountable  to  ' 
estate  of  the  said  testator  for  the  sum  of  £620."   An  agreement  in  wridng 
executed,  whereby  Blackstone  agreed  to  purchase  the  prop^y  for  £380. 

The  bill  prayed  a  specific  performance,  and  that  the  Defendant  might  pay 
residue  of  the  £380. 

[471]  There  were  statements  in  the  bill  which  tended,  though  not  very  di 
to  shew,  that  there  were  trusts  to  be  performed ;  as,  that  a  Mr.  Charlwood  and 
wife  were  beneficially  interested  under  the  will  of  the  testator,  that  the  three  an 
"mihe  exeeuUm  of  the  inuts  of  the  will  of  the  testator,"  prepared  ctmditioiis  oi  ssle 
the  wopeHy. 

The  Defendant  demurred  to  the  bill  for  want  of  equity. 

Mr.  Pemberton  Leigh  and  Mr.  Hardy,  in  snjqKHt  d  the  demnrrar,  argued,  th 
upon  the  face  of  the  bill,  it  appeared  that  the  trustee  had  entered  into  an  engngeat 
to  sell  trust  property,  a  part  of  the  produce  of  which  was,  according  to  Uie  tem 
the  agreement,  to  be  applied  in  payment  of  the  private  debt     the  trustee  and  of 
widow.    Tliat  this  Court  would  not  enforce  a  contract  involving  a  breach  of  ti 
(see  Ord  v.  Noel,  6  Mad.  438 ;  fFood  v.  Rkhardson,  4  Beavan,  174),  and  that,  thenfi 
there  was  no  equity  to  supp<Nrt  the  bill   They  objected  also  that  Charlwood 
wife  were  necessary  parties. 

Mr.  Eindeidey  and  Mr.  Bromhead,  eonfrik,  contended  that,  up<Hi  the  face  of 
bill,  ^ere  appeued  no  trusts  to  perf<Min,  except  the  trust  to  sell  the  jwoperty.  H 
it  must  be  assumed,  that  the  purchase^onev  belong  beneficially  to  the  veraon;  i 
at  all  events,  there  being  no  trusts  declared,  that  it  behmged,  as  a  resoltiog  trali 
Itichard  the  heir  at  law. 

Mr.  Pemberton  Leigh,  in  reply.    The  bill  shews  that  there  are  existing 
under  the  will  to  be  pem»rmed.    It  is  not  shewn  that  Bichu^  is  the  heir  at  law ; 
it  [472]  is  a  mere  assumption  that  there  ia  any  resulting  trusL    A  purchaser  haT 
notice  of  the  improper  mode  in  which  the  purchase-money  is  to  be  a^^ed, 
safely  complete.    He  would  be  himself  joining  in  a  breach  of  trust. 

THE  Master  of  the  Rolls  [Lord  Langdale].  This  bill  is  filed  far  the  spec 
performance  of  the  agreement,  for  the  sale  of  the  estate  in  question.  The  PwM 
state  that,  at  the  time  it  was  entered  into,  there  was  an  agreement  and  nnderst^ 
between  them  to  this  effect.  The  Plaintiffs  a^ed  to  sell  this  estate  to 
Defendant  for  £620,  of  which  £240  was  to  be  retaraed  by  the  purchaser,  in 
tion  of  a  debt  due  to  him  from  the  widow  and  one  of  the  vendors,  and  the 
was  to  be  paid  over  to  the  Plaintiffs.  The  Plaintiffs,  reoeiving  £380  cuily,  were  ** 
be  accountable  to  the  estate  of  the  said  testator  deceased  "  for  tJie  full  sum  of 
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and  the  sum  of  £240,  part  of  the  purobase-moneyj  was  to  be  applied  in  satadaotion  of 
a  debt,  whiob,  from  the  other  statements  of  the  bill,  appears  to  be  a  debt  originally 
doe,  in  part  from  the  widow  of  the  testator,  and  as  to  the  rest,  from  the  I%untiff 
Bkhard  Thompson  himself.  X620  is  di^inotly  stated  to  be  the  sum  iae  whioh  the 
I^ainti^  were  to  be  aocoantable  to  the  estate,  and  £240  of  that,  by  the  arraogement^ 
was  to  be  applied  to  debts  due  from  other  persons,  and  not  from  the  estate  of  the 
testatw.   h  not  that  necessarily  a  breach  of  trust,  if  there  be  any  tnist  all^^  1 

There  is  a  trust  alleged,  which,  though  not  very  distinct,  is  more  tlian  suiBeient 
to  prerent  such  a  contract  as  this  being  carried  into  efibot  by  tiko  aid  ci  this  Court 
Qpon  a  bill  for  specific  performance. 

[473]  A  beneficial  interest  is  alleged,  as  well  as  a  trust  for  sale ;  yet  I  am  desired 
to  suppose,  that  the  trust  for  sale  was  without  any  object,  so  that  there  was  a 
Tesolting  trust  for  the  benefit  of  the  heir ;  and  I  am  further  to  assume,  that  one  of 
Uiese  Pwntifib  is  the  heir,  thoi^h  he  is  not  so  stated  to  be.  I  cannot  assume  either 
of  these  facts,  especially  when  Ifind  this.statement,  that  the  trustees  for  sale  are  to 
be  accountable  to  the  estate  of  the  testator  for  the  whole  amount  of  the  purchase* 
mone^,  and  words  which,  though  somewhat  vague,  shew  an  interest  in  Charlwood  and 
his  wife.  I  think  then  is  suffiinent  to  shew  that  there  is  a  trust  to  be  oarried  into 
effect  under  the  will,  and  that  that  which  is  sought  to  be  carried  into  effwt  is  a 
dsTiation  from  those  trusts.  I  think  on  that  ground,  that  this  demurrer  ought  to  be 
^owed. 

It  is  unnecessary  to  say  anything  as  to  parties.  (Note. — Mortloek  t.  BnUer, 
10  Ves.  292 ;  Ord  v.  Nod,  fi  Mad.  438 ;  JFood  v.  Stchardson,  4  Beavan,  174.) 


[474  Abohib  v.  Hudson,  /ufy  3,  7,  1843. 

The  Plaintiff  having  obtained  the  common  injunction  upon  the  allowance  of  exceptions 
for  insufficiency,  procured  an  order  to  unend  without  prejudice  to  the  injunction, 
undntaking  to  amend  within  a  week,  and  that  the  Defendant  might  answer  the 
ezoeptions  and  amendments  tcwether.  The  amendments  having  been  made 
aeo(m]ingly,  tihe  Court  extended  the  oommm  injunction  to  stay  trial 

The  bill  in  tihts  case  prayed  for  tiie  common  injuncticm.  On  the  26Ui  of  June 
^e  Defendant's  answer  was  found  insufficient  by  the  Master,  and  the  Plaintiffb  there 
vpon  obtained  the  common  injunction. 

On  the  27th  of  June  the  Plaintiffs  obtained  ui  order  to  amend  their  bill  without 
prejadioe  to  the  injunction ;  and  that  the  Defendant  mi^ht  answer  the  em^itions  and 
amendments  at  the  same  time,  the  Plaintiffs  undertaking  to  amend  within  a  week. 
The  bill  was  amended  aooordinglv. 

On  dw  30th  of  Jose  notiee  of  trial  was  given  for  the  next  Asbism  at  Tvk,  where 
tike  eommission  day  was  appointed  for  the  12t^  of  July. 

A  motion  was  now  made,  on  the  usual  affidavit,  to  extend  the  common  injnncticm 
to  stay  tnaX.   The  truth  of  the  amendments  was  also  verified  by  affidavit, 

Hr.  Pemberton  Lei^  and  Mr.  Bolt,  in  support  of  the  motion. 

Mr.  Turner  and  Mr.  Klnuley  opposed  the  motion,  insisting  that,  according  to  the 
practice,  ^e  common  injunction  could  not  be  extended  upon  an  amended  bill,  especially 
•en  the  eve  of  taial. 

Howard  v.  Cl^e,  before  Lord  Cottenham  (10th  May  1839),  MeUor  v.  CnstaeU  (2 
Myhie  &  K  616),  Simes  v.  Dug  (8  Sim.  270),  and  [476]  the  second  and  third  orders 
of  9th  of  May  1839  (Ord.  Can.  135,  136),  were  cited. 

Thx  Master  of  the  Boli^  [Lord  Lan^dale].  It  is  veiy  important  that  this 
Court  should  strictly  adhere  to  any  rule  laid  down  by  the  Lord  Chancellor ;  and 
whatever  I  may  think,  yet,  if  the  authority  of  Howard  v.  Cl^e  applies,  I  must  refuse 
this  application.  I  will  inquire  what  <»ders  had  been  made  in  that  case,  and  mention 
the  case  on  Friday.  If  the  authority  appliesj  I  shall  not  have  the  least  hesitation  in 
lefnring  tiiis  wplication. 

The  General  Oidera  whieh  have  been  now  referred  to^  do  Bot  seem  to  have  been 
brought  under  the  oonsideration  of  the  Lord  Ghiraoellor  in  that  case,   I  have  a  perfect 
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rMMdlMtiM  of  AeTwwm  for  thoivQeneral  Ordon,  «kd  of  all  the  inoonreniaDoai  tkey 
WW8  infcraxled  to  remore.  -  ■ 

The  order  to  extend  the  oommbn  iDjanotioii  has  nerer  been  uadecstood  to  make 
it  a  fresh  iBjunotion :  it  is  an  wcteiuion  of  the  seme  iDjonetioii,  and  hi  order  to 
disBolre,  dissolves  the  whole, 

Jviv  1.  Ths  Mastbb  of  thb  Kollb,  after  refwring  to  Ae  onletB  nttde  m 
Howard  t,  CI^,  made  the  order  eztendiiig  Ae  injunctioo.(l) 


[476]  Flower  r.  Habtopp.  Jwu  8, 9,  Jnfy  8, 1843. 
[S.  C.  12  L.  J.  Ch.  607  ;  7  Jnr.  613 ;  6  Bear.  199.] 

Sing  Ohariea  Ae  Seeond,  by  lettras  patent,  granted  scHae  property  in  fee,  safajeet  to- 
a  fefrjarm  rent,  uid  to  a  [wbTisD  of  re^try,  in  case  a  decree  uioald  bo  nude 
the  suit  of  the  King  for  i«i»uring  the  TOopertyj  and  the  same  shoold  aftervarda 
remain  fm  a  year  out  of  repair.  The  Crown  afterwards  granted  awa^  the  reaL 
Held,  that  the  proviso  for  r^ent^  could  not  be  exennseo^  and  that  it  tfaenlara 
formed  no  objeeUon  to  die  title  to  the  fffoperty. 

By  die  conditions  of  sale,  no  further  evidence  of  identity  was  to  be  required  than 
what  was  afforded  by  the  abstract  and  the  documents  therein  abstxacted.  Th» 

.  descriptions  held  in  the  docammts  diffiored  amcugst  themsdve^  and  firom  th» 
description  in  the  particulars  of  sale.  Held,  that  the  piurohaaer  was  e^tied  t» 
have  further  proof  of  the  identity. 

One  general  exception  was  taken  to  the  Master's  report  of  a  good  title,  whieh  did  not 
point  out  the  objections  to  l^e  faltle.  Hie  Court  diaapprovad  (rf  tMa  inoonvenkBt 
mode  ci  proceeding. 

A  mter  oom-mill  and  premises  were  sold  under  dte  decree  of  the  Conrt^  and  a- 
ref  erenee  was  made  to  the  Mastw  to  inquire  and  state  whether  a  good  title  ooold  be 

Buule  thereto. 

Upon  that  reference,  it  appeared,  that  by  letters  patent  dated  the  8th  of  April 
1635,  King  Charles  I.  grant^  to  Edward  Ferrers  and  William  Ferrers,  their  heirs 
and  assiena,  "  all  those  water  and  oom-mills  beneath  the  Castle  of  Leicester  widi  all 
soke  and  suit  to  the  same  belonging  "  &&  (which  was  alleged  to  be  the  property  soU), 
yielding  a  fee-farm  rent  of  XI 7  to  the  King,  sulxjeot  to  the  following  prorieo 

"Thi^  if,  at  any  time  thereafter,  any  mill  thereby  granted  should  be  in  deen,  or 
totally  mined,  thrown  down  or  {ffosteated,  and  any  cause,  suit  or  plea  sboold  be 
instituted  or  mooted  in  tiie  Court  of  the  Duehy  oi  LaoeastOT,  on  behalf  (tf  tlie  Em^ 
his  heirs  or  successors,  against  any  tenant,  farmer  or  ooenpier  of  vaSU  and  oAer 
premises,  for  not  repairing,  sustaining  and  maintaining  the  same,  at  any  of  Uieai,  or 
on  account  of  the  same  being  totally  ruined,  prostrated  or  subverted ;  and  a  deove  or 
decrees  should  be  made  by  die  said  Court,  for  repairing  and  sustaining  of  all  or  uy 
of  the  said  [477]  mills  and  other  premises,  and  for  the  praeerving,  keeping  and 
maintainine  them  in  good  state  and  repair,  or  for  newly  buildings  ereeting  or  coo- 
strucdng  them,  or  any  of  them;  and  nevertheless,  the  tenant,  farmer  m  occnpia' 
thereof,  should  not,  within  one  year  next  after  such  decree  or  decrees  so^  from  bae 
to  time,  made,  repair,  maintain,  sustain,  erect,  build  or  odierwise  reet<n«  die  aane 
mill,  according  to  die  form  or  effect  of  such  decree  at  decrees,  diat  then  and  ao  oftea 
it  should  be  lawful  for  the  King,  his  heirs  and  successors,  into  all  or  any  of  the  saii 
mill  or  mills,  for  the  repairing,  maintaining,  newly  building  ot  erecting  <n  wludh  such 
decree  or  decrees  shall  have  been  made,  to  r^-trUer  iha  aame^  and  to  luue  again  atd 
rqtoeseas  for  oeer,  anything  in  the  letters  patent  to  the  oontrary  notwithstanding." 

The  letters  patent  also  contained  a  covenant,  on  the  part  of  the  King,  not  to  boild 
any  other  water-mill  upon  any  stream  on  which  any  mill  thereby  granted  was  erecCccl 

(1)  See  Broum.  v.  Revaa,  3  Younge  &  J.  389 ;  Maartin  v.  MorUoek,  1  Newland's  Pr. 
356;  Ooddard  t.  Smith,  Bolls,  May  30,  1644;  Sintfbrd  t.  Lewis,  T.-U  K,  SSd 
May  1844. 
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or  wy  wiacl  or  horsMnill  withiD  anrf  manor,  Add,  w  plaee  in  vfaieh  any  wind  ov 
hOTw>miU  th«i  stood,  or  in  Kny  ^aos  new  tho  iooOm  tnoreby  grmnted,  wbtvebj  any 
li ji^  •Mrid  aritft  to  tAma. 

The  property  thus  jBrantod  to  Edward  Ferren  and  William  Fenflm  waa,  in  1636, 
oonmea  lay  warn  to  Edwaid  lloeel^,  and  afterwards,  in  tfae  same  yeaiv  by  him  to 
tihe  GoffponikioB  of  Leiaestor,  and,  in  1686,  fa^  the  Oorpomtioo  of  Lenesfcar  to 
Lawrenoe  Garter,  under  whose  will,  dated  1771,  it  was  sold,  and  at  length  it  beoame 
nited  in  Lewthwaito  Flowery  whose  estate  ms  administered  in  this  oaose. 

The  fofr^mn  rent  was  afterwards  sold  and  coDveyed  under  t^e  statntes  of 
Chules  II.  <38  Gar.  2,  e.  6,  and  22  &  23  Car.  S,  o.  24),  to  trustees  of  [478] 
CtdstcHi's  Hos|atal  in  Bristol,  in  whom  the  same  was  now  vested. 

This  property  being  sold  in  this  suit,  a  reference  as  to  the  title  waa  made  to  the 
Master,  who  having  reported  in.  favour  thereof,  the  ease  oame  on,  upon  an  exoeption 
to  his  report.  There  were  two  objections,  first,  that  tfae  estate  was  subject  to  a 
fu^t  of  recently,  either  in  the  Crown  or  in  tiie  grantee  of  the  Crown ;  tfae  seoond 
ruated  to  tha  iftoititT,  with  rei^eet  to  whidi  it  is  neeeasan'  further  to  state,  tbat^  by 
the  siztii  oonditiOQ  of  sale,  it  was  provided  as  fi^owi "  That  no  fartiier  evidettce  ca 
idflntfly  €<  the  paiDels  shall  be  teqirired,  than  whatis«ffi)nled  by  theabatrao^  or  tiie 
deeds,  instavmoito  or  other  doeonianta  therein  abatnwted." 

Tlie  modem  deseriptioa  in  the  paitioulars  of  sale  differed  from  that  in  tfae  will, 
letters  patrat,  and  snbsequent  deeds ;  and  the  desoripdcm  in  tfae  will,  differed  from 
the  former  instroments,  the  descriptions  in  which  were  not  predaely  tfae  same. 

Mr.  Turner  and  Mr.  Heathfield,  for  the  pnrofaaser,  in  support  of  tfae  exoeption. 
The  vendor  can  have  no  title  to  the  assistanee  of  this  Court,  unless  he  is  able  to  give 
to  tb«  purohaser  a  seonre  titie  to  the  possession  of  the  woperty  for  tfae  term  which 
he  faas  contracted  for.  FiJdn  v.  Booker  (3  Mad.  193).  Here  the  Plaintiff  has  sold  the 
fsd^impU,  sabjeot  only  to  a  rent^  and  to  the  ordinaryjromedies  for  reoovering  it : 
nothing  is  stated  in  the  ctmditiona  of  aale,  of  ^  eondition  by  wbieh  the  estate  mi^it 
he  lAmlv  defeated.  The  right  oi  rMO^  is  eheivn  to  exist,  and  no  preaomption  ean 
be  xaiaaa  against  this  express  reservation.  Atlair  v.  Shafloe  {mentitmed  in  19 
Tea.  pL  166)l  A  pni^aser  is  not  eompeUable  to  aooept  a  title  to  |Hremiaes  formeriy 
aol^eet  to  an  inmmlnwnoa,  the  disduoge  tji  which  is  shewn  onlv  by  presumption. 
Btrnwdl  v.  Harm  (1  Taunt.  430).  The  consideration  was  reserved  for  the  benefit  of 
Ihe  King's  subjects  or  his  tenanto ;  and  if  the  vendor  alleees  that  it  is  neither  in  ^ 
King  nor  in  the  pnrehaser  ctf  the  f efr&m  rent,  he  most  wew,  elearfy  and  disttnetly, 
how  it  has  been  destroyed. 

The  identity  of  the  ^perty  is  not  suffieienUy  shewn ;  notwithstanding  tfae  con- 
ditions of  sale,  the  identity  must  be  proved ;  it  is  only  by  proving  the  identity  of  the 
property  that  you  can  shew  diat  the  abstracted  deeds  relate  to  it.  To  evidence  a 
good  tiUe  to  |nroperty  by  the  abeteacted  deeds,  you  must  shew  tiwt  the  deeds  relate 
to  that  veiy  property. 

The  eooditions  of  sale  are  oatdhing,  and  not  to  be  favoured.  Tcsgkr  v.  iforMoJe 
(1  Y.  &  CoL  <a  C.)  658) ;  SmtOiby  v.  EuU  (2  Myl.  &  Cr.  307 ;  and  see  Bydt  r. 
naSmmy,  4  Beavan,  606). 

Mr.  Pemberton  Lei^  and  Mr.  Q.  L.  Ruasell,  for  tfae  Plaintiff.  The  purchaser 
has  wholly  failed  in  sfaewing  that  the  proviso  for  re-entry  exists.  If  it  does  now 
exist,  it  must  either  be  in  the  Grown,  or  in  the  purchaser  of  the  rent.  It  cannot  be 
in,  or  be  exeroised  by  tfae  Crown,  for  by  reentering,  the  Crown  would  not  only  defeat 
the  estate  oi  tfae  vendor,  but  also  the  rent  granted  by  it  to  Colston's  Hospital,  and  the 
flfeet  would  be  to  get  back  the  property,  ^soharged  of  tfae  rent  The  Crown  cannot 
defeat  ita  own  grant  of  tfae  rent.  Tfae  statute  of  Charles  II.  (22  Car.  2,  c.  6,  s.  4) 
vests  the  rent  in  t&e  nantees  absolutely,  [480]  «id  provides  that  tfae  grant  is  to  be 
expounded  moat  benmeially  for  the  patentees  and  grantees  of  the  rent.  It  became 
iiniwsrible,  timnfore^  for  ue  Grown  to  take  advaoti^  of  the  condition  for  re-entry. 
On  the  odier  hand,  the  ri^t  of  re-mtxy  oannot  be  in  the  parofaaser  of  the  rem^ 
bsoaosa^  by  the  eommon  law,  no  aangnee  oi  a  reversion  can  take  advantage  of  a  re* 
entry  fay  force  of  any  eondition,  ana  tfae  grant  was  not  of  a  reversion  within  tfae 
Btstote  32  Hen.  8,  c.  34 ;  again  the  ownw  of  the  fee-farm  rent  cannot  have,  at  the 
•ait  fli  tha  Crown,  that  deoree,  upon  whieh  alone  the  right  of  re^try  is  to  be  fonnded. 
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It  cluinot  therefore  nov  exiat^  aod,  after  tdie  long  pouession,  it  mait  be  preMtmed  to 
be  extaoguiflhed.  Oibam  r.  Clark  (1  Jac.  &  W.  169).  If  tlie  right  does  exiit,  it  eaa 
only  ariee  upon  a  decree  in  the  Duohy  Court  at  the  suit  of  tite  Crown,  wUA  dbt« 
o(Hud  be  obtained. 

The  identity  ie  ^Ted  aoeorduig  to  the  express  ternu-<rf  the  eonditioDe  of  ak. 
The  purchaser  u  mtitled  to  no  further  eridenee  of  tiw  identil^  than  what  is  afiitdsd 
by  the  abstract. 

Though  thwe  may  be  a  variafeioD  in  desoriptioii,  it  ma^  be  aeooonted  for  W  th« 
wdinary  dianges  which  ]ux>perty  undsrgoes  by  h^ee  of  tune.  There  is  a  sofcieBt 
moral  oertainty  oi  the  property  being  the  same,  and  it  is  fortified  by  the  faet  of  Ai 

long  possession. 

Mr.  Turner,  in  reply. 

LordBravbrttkey.  Imlap  (8  Ves.  417),  LgdM  r.  restos  (3  Atk.  19X  w«nsho 

cited. 

[481]  Th8  Master  of  thb  Bolu  FLotd  Langdale].  In  this  case  two  objeetani 
are  taken  to  Uie  title.  The  first  as  to  the  right  of  re-entry  on  the  part  of  the  Crowa; 
and  second  as  to  the  identity  of  the  paroda. 

With  respect  to  the  first,  which  is  the  important  objeoticm,  I  will  take  time  to 
consider  it   It  may  be  necesauy  to  hare  it  decided  in  another  phm. 

As  to  the  question  of  identity,  I  am  not  satisfied  with  the  evideiioe  pn&ned 
before  the  Meater.  •  The  vendor  goes  to  a  sale  with  a  eertsin  deaeriptiea  of 
property  in  his  partioolarsy  and  he  has  a  eondition  of  sale  whieh  aan:  "llMt  ■» 
further  erideace  of  the  identity  of  the  panels  shall  be  required,  tftan  what  js-aibried 
by  the  abstract,  or  the  deeds,  instxniments,  or  other  documents  thweiii  abstceeted.* 

When  these  instruments  are  looked  into^  we  find  that  the  deseriptaon  eontaiBsd  is 
the  last,  whi<dt  is  a  will  of  not  less  than  seventy  years  old,  differs  ntun  the  deso^ 
tion  in  the  particulars.  Then,  it  was  justly  said,  you  are  not  to  ccmfine  youiaslf  te 
the  will,  but  you  are  to  look  tit  the  other  mstruments  stated  in  the  abstract ;  and  if 
you  find  that  the  words  used  in  the  will,  bang  modified  when  oompared  with  the 
expressions  used  in  the  previous  deeds,  indaoe  a  ooncladon  which  identifies  ths 
property  with  Uie  description  contained  in  the  particulars,  then  tiw  vead<H*  has  dons 
all  ttuht  can  be  required.  Bat^  upcm  looking  baok  to  the  other  deenipCiona  oontained 
in  the  three  or  fcnir  previous  instrammit%  it  is  found  that  thev  vary  mem  then  ths 
.  last  instinment,  from  the  deseripti<m  etKitaiDod  in  tiie  partiemars.  This,  lluvshnv 
does  not  aid  the  vendor,  but  rather  mskes  t^e  identity  more  difficolt^  The  lapss  of 
[482]  seventy  years  would  well  justify  a  change  in  the  state  <rf  the  propetiy,  sad  i 
variation  in  the  description ;  but  the  instant  you  have  a  variation  in  the  deeds,  the 
description  in  the  deeds  cannot,  of  itself,  be  evidence  of  the  description  eontsined  in 
the  particulars :  something  else  must  be  introduced  to  correct  tJiem ;  and  therefcmh 
altiiough  the  purchaser  may  not  be  entitied  to  require  any  further  evidence  of  the 
identity  of  the  parcels  than  what  is  afforded  by  the  deeds,  yet  he  is  entitled  to  have 
what  he  has  bought  distinguished,  and  without  that,  it  cannot  be  said  by  the  vendor 
that  he  has  proved,  by  the  instruments,  the  puxiels  described  in  the  partieulan.  It 
is  very  possible  that  a  short  affidavit  m^t  remove  the  difficulty,  bat  I  thiid^  as  Ik 
mattw  at  present  stands,  tiie  es>6pticm^  as  to  the  identity,  most  be  nefewed  faoAto 
the  Master,  anless  the  puiies  agree  on  snne  d^m  ooari& 

I  will  reserve  t^e  outer  quertioiL 

Jvi^  8.  The  Master  of  the  Bolls  [Lord  Langdale].  This  case  ocnaes  oo  npos 
an  exception  to  the  Master's  report  dated  tiie  3d  day  of  March  1843,  finding  that  s 
good  title  was  shewn  to  ao  estate  pordiased  by  the  exo^itant  wider  tiie  deerea  of  ikt 

Court. 

On  the  hearing  of  the  exception,  two  points  only  were  raised  in  at^^mnoit;  It 
was  alleged,  first,  that  the  estate  ms  subject  to  a  right  of  re^try,  atho'  in  the 
Crown  or  in  the  grantee  of  the  Crown ;  and,  secondly,  that  the  identity  of  ths 
premises  sc^  with  the  premises  to  which  the  vendor  bse  made  out  a  titk^  was  ttA 
aaffioientiy  established.  Upon  the  second  pointy  I  thoudit  the  [4BS]  ezneptioo  good; 
as  to  the  firsts  I  reserved  tM  question  fw  furtiier  consioeration. 

The  tide  is  traoed  up  to  the  letters  patent  dated  the  8th  day  of  April  163$  (H 
Car.  1),  whereby,  that  which  is  aU^jed  to  be^  and  which  for  Uie  ^esent  poiposa 
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be  aammed  [to  be,  the  property  in  questioD,  vaa  granted  to  Edward  Ferren  and 
WiUunu  Ferrers  in  fee,  yielding  a  fee-farm  rent  of  £17  to  the  King. 

The  property  in  queBticm  wai  in  put  deioribed  aa  "all  thoM  vatee  and  oom-miUs 
beneath  the  Castie  of  Leicester  wi^  all  soke  wad  soit  to  the  same  mills  belonging.** 
And  tiie  letters  patent  contained  a  proviso  "  That  if  aib  uy  time  thereafter,**  &o. 

The  property  thus  granted  to  £(lward  Ferrers  and  l^llliam  Fvrers  was  h^f  tb«n 
conveyed  to  Edward  Moeeley,  and  afterwards  him  to  the  Corporation  of  Leieeeter, 
and,  at  a  subsequent  period,  by  the  Corporation  of  Leicester  to  Lawrence  Carter, 
under  whose  will  it  was  sold,  and  at  length  it  became  vested  in  Lewthwaite  Flower, 
whose  estate  is  administered  in  this  cause.  The  proviso  for  reentry  which  is  con- 
tained in  the  letters  patent,  was  not  noticed  in  the  partaeulars  and  conditions  of  sale ; 
and  the  question  is,  whether  the  right  of  re-entry  is  now  in  force ;  for  if  it  is,  the 
render  cannot  compel  the  purchaser  to  comi^ete  uie  parehase. 

It  does  not  appear  that  Ae  right  of  re-entry  was  ever  made  the  subject  of  any 
grant  or  release,  oat  the  fee-farm  rent,  vhieh  was  all  tJie  interest  reserved  to  the 
Crown  by  the  letters  patent^  was  some  time  afterwards  granted  t<^  and  is  now  Tested 
in,  the  trustees  of  Coutai*s  Hospital  at  !foi«toL 

£48^  The  purchase  alleges  that  the  existence  <rf  the  fe^farm  rent  prorei  tiie 
ezistwiee  <rf  the  right  of  re-entry,  cv,  at  least,  that  it  ought  to  be  proved  by  the  vendor 
that  the  ri^ht  of  re-entry  is  extinct.  His  argument  is  shortly  this :  the  right  exists 
or  not ;  if  it  exists,  it  is  either  in  the  Crown  or  in  the  grantee  of  Uie  fee-farm  rent^  and 
to  the  purchaser  it  is  ftnmaterial  which ;  and  if  it  does  not  exist)  vendor  ought  to 
shew  how  it  has  been  destroyed. 

The  vendor  scarcely,  if  at  all,  objects  to  the  form  or  substance  of  the  argument; 
but  he  insists,  that  at  this  time,  there  is  no  right  of  re-entry,  for  if  any,  it  is  true, 
as  the  purchaser  says,  that  it  must  be  in  the  Crown,  or  in  ^e  grantee  of  the  fee-f!arm 
rent ;  it  cannot  be  in  the  grantee  of  die  fee-farm  rent,  beoause  the  grant  was  not 
of  a  reveiaion  within  the  statute  32  Hen.  8,  c.  84,  and  also  beoaose  the  owner  of  the 
fee-farm  rent  cannot  have,  at  the  suit  of  the  King^  that  decree  npon  whi<di  alone  tiia 
right  of  n-entey  is  to  be  founded ;  and  it  cannot  be  in  the  Crown,  becanse  the 
exercise  of  it  would  defeat  the  grant  of  the  fee-fum  rent. 

The  argument  of  the  vendor  appears  to  me  to  be  valid.  There  is  nothing  to 
eoantenance  the  conjecture  made  by  the  purchaser,  that  the  right  of  re-entry  waa 
reserved  by  the  Crown  for  the  public  benefit,  to  secure  the  existence  of  a  mill  where 
«om  can  M  ground.  The  whole  interest  of  the  Crown  has  been  alienated.  The  right 
of  re-entrr  could  only  be  enforced  under  a  decree  obtained  at  the  suit  of  the 
C^wn.  The  re-entry,  if  obtained,  would  make  TOid,  ab  tmifio^  the  estate  granted 
by  the  letters  patent,  and  defeat  the  rent  charge ;  and,  on  oonsideratton  oi  the  nature 
tn  the  proviso,  the  alienation  of  the  fee-farm  rents,  and  the  effiact  of  the  statutes 
<33  Hen.  8,  &  34,  22  Car.  2,  e.  6,  and  22  &  33  £486]  Car.  2,  c.  24),  I  am  of  oninion, 
Aafe  diere  is  not,  nnder  die  proviso^  any  right  m  r»«ntry  which  can  now  be  enioned. 
I  moat  ^enfwe  overrule  the  exception,  so  far  as  it  is  founded  on  the  objection  that 
such  ruht  of  reentry  is  in  force. 

Be»r  it  back  to  the  Master,  upon  the  objection  that  the  projMrty  described  in  the 
abstract  is  not  suflKciently  identified  with  the  property  described  in  the  printed 
partaculars. 

One  ^neral  exception  only  had  been  taken  to  the  repMt^  "  for  that  the  Master 
had  certified  that  a  oood  tide  was  shewn  to  the  property,  whereas  the  Master  ought 


It  was  objected,  that  the  form  was  improper,  and  that  the  purchaser  ought  to  have 
specified  the  objeetions  on  which  he  intended  to  rely,  and  costs  were,  in  consequenoe, 
asked  agunst  tbe  exceptant. 

Xhk  MAffTEB  OF  THE  BoLLS  disapproved  of  the  mode  in  which  tiie  questions  had 
been  preeonted  to  the  Court,  and  held,  that  the  order  now  made  ought  to  specify  tlie 
objeenone  insisted  on  by  the  exceptant :  he  said,  however,  l^at  he  could  make  no 
special  order  as  to  costs. 
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..-  [486]  CAsmr  t>.  Bond.  /itJy  18,  1843 . 

[S.  C.  1  L.  T.  (0.  S.)  409.] 

<tf  a  testat(»*'jB  mmIb  consiited  of  a  promiasoiy  note.  The  axecutor,  tlnogb 
requ«eted  by  tlw  parties  interested  so  to  ao»  wglacted  to  get  it  in ;  and  about  tan 
yaam  aftmuds  it  was  lost  the  insolrenoy  of  the  debtw.  Held,  that  tt» 
eaceoator  waa  personiUly  liaUe. 

The  object.  o£  the  suit  was  to  make  an  executor  liable  for  a  sum  of  xaaaej  lAaA 
bad  been  loet  by  the  insolvency  of  the  debtor,  on  whose  personal  seonrity  the  cMt 
bad  been  aJlowed  by  the  executor  to  remain. 

In  1825  the  testator  advanced  to  a  Mr.  Phillips  a  sum  of  ^£600,  to  be  invested  If 
tjbe  Uttw  on  some  mortgage  security.  For  seeurin^  it  in  the  meantime  Mr.  Fhilfi|i 
gave,  to  the  testator  biA  prcnnissory  note,  payable  widi  interest. 

In  January  1826  the  testator  died,  and  his  will  was  proved  by  Jones  and  Bod^ 
his  ezeautors.  .  Shortly  afterwards,  Jones  and  one      the  persons  interested  in 
testator's  estate,  pressed  Bond  to  call  in  Uiia  deb^  and  invest  it  in  ^e  funds ;  bsl 
Bond  replied,  "  uat  he  should  not  Uunk  of  removing  the  money  from  Hr.  P'  "" 
handj^  as  it  was  aa  aafe  there  as  if  it  were  in  t^e  Buik  of  Eng^uuL"  OUmr 
appUeatioas  were  afterwards  made  to  Bond,  but  with  no  better  mceess.   In  18S7 
reeeived  £100  from  Mr.  Phillips,  in  park  payment,  and  the  remaindw  was  lost 
^e  death  and  insolvency  of  Mr.  Phillips  in  March  1828.    There  was  evidflnoe  to  ' 
that  Mr.  Phillips,  if  pressed  earlier,  would  have  paid  the  amount 

Vnder  these  oircumstaooes,  it  was  insuted,  by  Ae  bill,  that  BmuI  waa 
Uable  for  the  £400  and  interest. 

[487]  Mr.  G.  L.  Bussell  (in  the  absence  of  Mr.  Pembert(m  LeighX  for  tl 
Plamtiff,  cited  Xwaew  r.  CopelMud  (2  B.  C.  C.  156),  Pmell  v.  Ewkn  (S  Yes.  839),  OH 
T.  Bond  (3  Myl.  &  Cr.  490). 

Mr.  Kindersley  and  Mr.  Lovat,  Ua  Bond. 

Mr.  Turner  aiw  Mr.  Elderton,  for  another  Defendant. 
.  Thh  Masixr  of  the  Bolls  [Lord  Langdale}.  At  the  death  <A  the  teatsta 
pari  of  his  estate  was  outstiiiding  on  perswial  security.  It  was  tibe  do^  of 
executors,  quite  independently  of  .  any  ap^oation  being  made  to  them  by  the  pena 
interested  in  the  estate,  .to  tiike  steps  to  get  in  this  mcmey.  In  the  exercise  «f  a  ii 
diecretiou,  they  were  not  to  commence  le^  proceedings  unnecessarily,  but  t^ey  oi^ 
to  have  exerted  themselves  to  ^et  in  the  debt,  and,  if  necessary,  to  have  commeaoi 
OMBwlsory  proceedings  to  obtam  it. 

"Hie  persons  bwencially  interested,  not  considering  the  money  safe  where  it 
reqnested  the  Defendaut  &>nd  to  get  it  in.  Instead  of  complying  with  Uiis  reqiM 
he  refused  to  do  so^  saying  that  uie  money  was  as  safe  as  m  the  Bank  of  £nj^ 
two  years  afterwards  the  money  was  lost  by  the  insolvency  of  the  debtor. 

if,  in  any  ease,  an  executor  is  to  be  ohaiged  fw  wiuol  default^  it  ia  va  a 
of  this  sort^  where  the  money  not  only  is  found  on  a  security  not  sanetioBed  \tj  ll 
Court,  and  whi<^  ou^t  theref(»w  to  he  got  iu,  but  where  also  the  execntor  k 
been  requested  to  call  it  in,  and  has  refused  on  the  ground  that  it  is  peileetjy  ssIl 

[4B8j  The  Defendant,  by  his  conduct,  has  taken  upon  himself  the  risk  of  ti 
security,  and  he  must  therefore  be  charged  with  it,  and  with  the  costs  down  to  d 
hearing. 

[488]  JONEB  V.  Powell.  July  17,  23, 1843. 

An  executor,  upon  transferring  stock  to  a  legatee,  pud  cne-sixteentfa  per  eeaL  t»j 
stockbroker  for  idmtifying  him  at  the  bsAk.  He  was  allowed  toe  payment  T 
passing  his  accounts. 

The  testator  gave  to  each  of  his  three  children  £20,000,  and  he  directed 
during  their  minorities,  tlieir  legacies  should  be  invested  in  their  uamea  in 
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todi.  Bjf  tiie  tmvoB  of  will,  the  tnutees  wore  aathorisod  to  retaiB*  ovt  of  the 
tataite,  ftU  costs,  damagw,  aod  •xpenaw  whidi  they  mif^t  aoBtain  is  the  ezMtiti(»  <^ 
tkiBtnute.  . 

The  three  children  b«ng  infants,  Mr.  ^terson,  the  executor,  trmosfNTed  three 
niM  of  dC31,726^  Ss.,  3  per  oeata^  (being  the  unonnt  whieh  would  h*Td  be«i  ponthssed 
vitt  die  kgeeioB  alter  dedoctinff  the  Ugiuxy  dutyX  ^'^^  ^  name  of  tbb  axeeator  tOL 
the  DsaMs  of  tiie  exeeator  and  the  in&nte. 

He  paid  to  the  stodcbndwr  toe  each  three  1«»nsfere|  one«xteenth  per  oent^  or 
£40^  14b.  lOd.  On  passing  his  aoooonts  before  the  Maeter,  Mr.  Pfetersga  was  alkvffed 
^  68.  only  for  the  fee  on  snoh  Ixansfers. 

There  were  three  other  sums  of  £36,  5s.,  £42,  18b.  4d.,  and  £9,  14s.  {kL,  ohiurged 
hv  the  exeoutor  for  fees  on  tranters  (rf  other  stook,  for  wh^h  the  Mastw  reqieotively 
lUowed  £2,  2s.,  £6,  6s.,  and  £2,  Sa.  only.:  All  the  tftmsfare  had  beeu  made  preriooe 
to  the  institntion  of  the  soit. 

[489]  The  charges  for  esmenses  to  iMrokers  for  transfers  therefore  amoonted  to 
X96, 12a^  whidk  the  Master  cusaUowed  «coept  aa  to  sixteen  gtuneae. 

The  Defendant  Peterson  took  exeeptioiis  to  the  Master's  ri^rty  insisting  that  the 
vhole  £96,  13b.  ou^t  to  hare  been  alWed  him  in  passing  his  Hooaute.  . 

la  support  of  uie  cbar^  five  stockbrokers  deposed,  that  it  was  the  custom  <^ 
stockbrokers  always  to  receive  one^ixteenth  per  cent,  for  transfers  (exeepdt  where  no 
diarge  was  made) ;  and  one  of  them  said,  that  according  to  the  rule  of  the  Bank  of 
Engund,  the  executor  would  not  have  been  allowed  to  make  the  tiansfar  without  a 
man  broker,  or  his  representatives,  being  present  to  identify  him  as  a  proper  person 
to  make  the  same. 

On  the  other  hand,  the  clerk  of  a  respectable  firm  of  solicitors  stated,  that  he  had 
lesD  for  twenty  years  past  in  the  habit «  attendin|j  at  varloua  timeaat  the  Bank  of 
fii^^d,  for  the  purpose  of  identifjring  persms  making  traosfera  of  etodc  ataading  in 
their  names,  and  thAt  he  was  well  acquainted  with  the  maeUee  of  the  Bsnk  of  EoglaiKl 
n  touisfer  of  such  stiook.  That  any  propriettu'  <rf  uovenmient  skooka  tmisfwaU» 
it  die  BaiA  of  EngUmd  was  capable  of  tiaaraerring  the  same,  without  tbs  intervention 
or  assistuice  of  any  broker  or  member  of  the  Stock  Exchange,  upon  being  identified 
bf  some  perstm  known  to  some  clerk  or  clerks  in  the  said  Bank  of  England.  That  his 
Niployers  were  not  brokers  or  members  of  the  Stook  Exchange,  nor  was  the  witness. 

Another  witness  stated  that  he  had  been,  for  a  period  of  eighteen  years,  a  ft1«-k  in 
the  banking-house  of  [490}  Messrs.  Barclay,  Bevan,  &  Co.,  and  tmtt  he  was  well 
uqoainted  with  the  practice  of  the  Bank  of  England  on  the  transfer  of  stock,  and  on 
otiier  matters,  lliat  any  proprietor  ^  Government  stock  transferable  at  the  Bank 
of  Enj^and,  was  capable  of  transferring  the  same,  without  the  intervention  or  assist- 
inee  m  any  broker  or  member  of  tibe  ^ock  Exchange,  upon  being  identified  bv  some 
person  known  to  some  clerk  or  clerks  in  the  said  Bank  of  England,  and  tiiat  he  and 
his  employers  were  frequentijjr  in  the  habit  of  attending  at  the  bu^  for  t^e  purpose 
oi  transfening  stocks  bdonging  to  oustcmers  of  his  said  employers,  end  ideDtiQring 
Um  parties  intending  to  mue  the  sune ;  and  that,  in  suob  instaneee,  no  broker  or 
nsmber  of  the  Stock  Exchange  was  employed  in  the  matter. 

Bfr.  Pemberton  Leigh  and  Mr.  Renshaw,  for  Mr.  Paterson,(l)  in  snpmnrt  of  the 
Kneptions.  The  executor  ought  to  be  allowed  the  usual  charges  paid  him  for  the 
Innsfer.  It  is  the  ordinaiy  practice  to  employ  a  broker  in  effeeting  a  transfer  of 
Innds,  and  the  invariable  charge  is  clearly  proved,  by  the  evidence,  to  be  on»4ixteenth 
per  eent.,  and  it  is  even  stated  that  the  bank  would  not  permit  a  transfer  without  a 
broker  being  present  to  identify  the  transfer.  The  duty  of  the  broker  in  this  case  was 
■ore  than  to  identify,  he  was  to  make  a  calenlation  of  what  sum  of  stock,  aeeordioflr 
to  the  market  price  at  the  moment,  and  which  constantly  varies,  could  be  purebasea 
vith  the  legacy  in  sterling  money  after  deducting  the  duty.  The  sums  transferred 
vers  very  Large,  and,  according  to  the  practice,  this  sort «  charge  has  always  been 
lUowed  to  executors. 

(1)  The  exceptions,  though  taken  ntnninally  by  the  Defendant  Patenon,  were 
nnderstood  to  have  been,  in  reality,  Immg^t  forward  by  the  committee  of  the  Stook 
Knhsnge. 
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[491]  Mr.  KinderslOT  and  Mr.  Tvrr^l,  eontrk  Thit  case  has  been  brao^ 
foriwd  by  the  Stock  Exchange,  and  the  brokers  who  hare  made  afBdaviU  an 
interested  in  supporting  this  unreasonable  charge :  the  evidence  is  therefore  to  be 
regarded  vith  some  suspicion. 

The  bank  are  bound  by  law  to  allow  a  touufer  to  be  made  in  thur  books  viAoift 
tihai^  and  the  interference  of  a  broker  is  altogether  anneoessary.  All  that  the  haA 
requires  for  their  protection  is,  that  the  party  shall  be  identified  by  uy  respedaUi 
person  known  to  th^  as  by  a  banker  or  his  i^rk :  only  one  of  the  several  hnbn 
swears  that  tiie  intervention  of  a  broker  is  indispMisable,  and  that  is  contndieted  ^ 
two  witnesses.  The  employment  of  a  brokw  imi^ies  a  buying  and  selling,  whi^  t 
transfer  is  not  Supporing,  however,  that  it  is  neoeasai^  to  em[^y  a  broker,  it  ■ 
perfectly  unreasonable  to  allow  a  per  centage  for  identifyuw,  the  trouble  bnng  in  M 
way  increased  by  the  amount  The  sum  of  one  guinea  onfy  is  allowed  to  the  farcte 
of  the  Accountant-(3eneral ;  and  where  executors  were  ordered  to  transfer  a  fund  iA 
Court,  and  paid  £12  for  the  transfer,  one  guinea  alone  was  allowed  them ;  Himk 
V.  Boe  (1  Beavan,  183).  It  is  preposterous  to  say  that  £96,  12b.  is  a  reaaonahJe 
to  pay  a  broker  for  walking  to  the  bank,  and  saying  "This  is  Mr.  PaterMm."  Tk 
executor  might  have  got  his  banker  or  his  clerk  to  idmtify  him  at  an  expeue  of  i 
guinea. 

The  Muter  is  th««fore  rights  and  tiie  exe&ptiom  to  his  repmt  on^t  to  k 
orermled. 

Mr.  Benioii,  for  anotiier  party,  supported  the  Haster's  report 
[49!^  Mr.  Pmberton  Leigh,  in  reply.   EepBiuoii    Boe  does  nofe  apply.  1^ 
the  transfer  was  into  Court,  and  the  charge  is  settled  by  arrangoBiMit  with  tt 
Aceountant-Qeneral's  broker. 

Thb  Master  of  thb  Bolls  said  he  would  make  inquiries  as  to  the  practaoe,  and  ha 
these  sort  ol  matters  had  been  usually  dealt  with  in  the  Master's  offices,  becaoae  if  thii 
had  been  a  habit  of  allowing  to  executors  the  expense  of  txaosfers,  then,  in  the  prM 
ease,  in  wMch  no  special  circumstances  had  been  proved,  ^e  aoms  paid  o^^  1 
be  allowed.  He  added  that  he  thoa^t  that  ^e  case  of  Htg^amm  v.  Sot  did  ■ 
apply  to  this  case. 

Jvhf  22.  Thb  M&stbr  of  tbb  Bolls  [Lord  Lanffdale],  after  making  inqnirii 
allowed  ^  exseptions  to  the  Master's  report,  thereby  deciding  that  the  emeutor  « 
entitled  to      sums  paid  by  him  to  the  sfcockbn^er. 

I 

! 

[4A3]  Gbkenvood  v.  BorawsLU  Jvfy  17, 1843.  i 

[&C.  7BeaT.  279,291;  6  Soott  (N.  B.),  670 ;  6  Mac.  &  G.  628 ;  12L.  J.CP. 

Devise  to  A.  for  his  life,  and  from  and  after  his  decease,  "  unto  all  and  every  the  ii 
of  the  body  of  the  said  A.,  share  and  share  alike,  as  tenants  in  oommou,  and 
hein  of  sneh  iaeue."   Held,  that  A.  todc  an  estate  for  Ufe  only. 


The  testator,  John  Mitchell,  by  his  will,  dated  in  1811,  after  directing  his  daU 
and  legaeiea  to  be  paid  out  of  his  real  and  personal  eatate,  devised  m  f^knrB>-1 
also  give  and  devise  onto  Jonas  Greenwood,  the  son  (rf  my  late  Inrother-in-law  JoH 
Greenwood,  all  my  lands  and  hereditaments  situate  in  Clayton  aforesaid,  and  now 
occupation  of  John  Mortimer ;  and  [493}  abo  all  other  my  messuages,  cottages,  laa 
and  tenements  situate  in  Clayton  aforesaid,  for  and  during  the  natural  Ufe  tif  ikt% 
Jonas  Onenwoed;  and  from  and  after  his  decease,  I  give  uid  devise  the  a 
premises  unto  all  and  every  the  ixaae  of  the  body  of  <Ae  namJimM  Avsmsnod^  dbtmi 
sAore  ofub^  ox  tananis  in  common^  and  the  hein  of  tua^  issue." 

Jonas  Ghreenwood  survived  the  testator,  and  died  in  1840. 

This  bill  was  filed  by  the  children  of  Jonas  Greenwood,  insisting  that,  nndsr 
wiU,  he  took  a  life^estate  <mly.  It  alleged  that,  in  1823,  he  conveyed  the  {nt^wrty 
lease  and  release  to  Abrwam  Temjrast  in  fee,  and  to  bar  the  ertste  tail,  M 
Greenwood  thereby  covenanted  to  levy  a  fine,  which  die  bill  stated  "had  bean ' 
acoordingly.'' 
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To  ibia  bill  the  Defendant  pleaded  that  Jonas  Greenwood  levied  the  fine  wi^ 
proelamaHaiu ;  and  averred  that  the  estate  and  interest  whioh  tAub  Plaintiffs  would 
otherwise  have  had  was  thereby  barred  and  extanguiahed. 

The  plea  oame  on  upoo  the  22d  of  June  1642,  when  a  case  was  directed  to  the 
Ccnmncm  Pleas  cm  the  construction  of  the  devise.  That  Court  certified  that  Jonaa 
Ch«eDWood  took  asx  estate  for  life.   (6  Soott  (N.  S.)  670.) 

The  plea  now  came  on  for  argument. 

Mr.  Femberton  Leigh  and  Mr.  Rogers,  for  the  Defendant. 

W^IJ^T.  Turner  and  Mr.  Thomas  Turner,  for  the  Pbuntiffs. 

THBMA8TBR  OF  THE  BoLtJ9  [Lord  Laugdale].  In  cases  of  this  sort,  you  an  to 
«msider  the  rules  of  law  and  api^y  thuu  to  the  particuhur  cases,  having  regard  to 
the  intention  of  the  testatw,  to  be  collected  from  all  the  words  of  the  will 

Here  there  is  a  gift,  in  the  first  instance,  expressly  for  life ;  therefore,  so  far,  there  is 
a  clear  intention  that  Jonas  should  only  teke  a  life^estate.  The  next  gift  is  after  his 
deoease,  to  *'all  and  every  the  issue  of  the  body  of  the  said  J<m»  Greenwood,  share 
and  shure  alike,  as  tenants  in  oommon." 

The  word,  issue,  by  itself  is  ambizuous  ;  it  may  mean  the  children  of  Jonas,  or  it 
may  mean  the  issue  of  Jonas  intended  to  take  in  a  certain  order  of  succession  for 
ever.  But  under  what  oiroumstances  are  they  to  take  here  1  What  are  the  indicia  of 
intentiMi  ?  "  All  and  every  of  the  issue  "  ue  to  take, "  share  and  share  alike  as  tenants 
in  common."  There  is  to  be  a  distribution  among  them,  and  there  is  a  superadded 
limitatioQ  "  to  the  heirs  of  such  issue." 

There  u  therefore  a  distinct  gift  to  a  person  for  life,  and  after  lus  death,  to  hia 
issue,  share  and  share  alike,  and  with  the  word  "  heirs  "  superadded.  This  does  not 
look  like  an  intention  that  they  should  take  in  peipetuiu  succession.  It  is  to  be 
further  observed,  that  tha  gift  over,  whieh  has  been  reued  on  in  other  oase^  is  wholly 
wanting  here. 

The  distinctions  in  all  these  oases  are  very  nice.  The  Court  must  carefully  look 
at  all  the  tmUda  of  intention,  and  looking  at  them  in  this  ease,  I  am  not  satisfied  ^^6] 
that  the  decision  of  the  Court  of  Common  Pleas  is  erroneous.  I  believe  it  is  ooDsistent 
with  tiie  other  authorities,  and  I  do  not  think  it  ought  to  be  disturbed. 

Overrule  the  plea  without  costs,  and  let  the  I^endant  have  a  month's  time  to 
anawer. 

[49S]  Mapgwick  v.  Wihbue.   My  13,  1843. 
[S.  C.  14  L.  J.  Oh.  387 ;  7  Jur.  661.] 

DiflKculties  in  appointing  a  receiver  of  a  partnership  upon  motion. 

Surviving  partners  insisted  on  continuing  the  partnership  with  the  assets  of  a  deceased 
partner.    The  Court  thought  the  representatives  of  the  latter  entitled  to  a  receiver. 

Partnership  stipulation,  that  a  son  of  one  partner,  or  in  case  of  his  minority,  the 
coucntor  diould,  on  the  death  of  such  pu-tner,  succeed  to  his  share.  The  iburt, 
on  the  terms  of  the  partnership  deed,  considered  it  an  option,  and  not  an  obligation. 

In  June  1849  Messrs.  Warner,  Attwood  and  Wimble  entered  into  partnership  iac 
a  term  of  years.  By  the  deed  of  partnership  it  was  provided,  that  Attwood  was  to 
be  entitled  to  introduce  his  eldest  son  as  an  apprentice,  and,  after  the  ucpiration  of  the 
apprenticeship,  he  was  to  be  at  liberty  to  transfer  to  such  ^est  son  his  own  share  and 
interest  in  the  said  partnership.  "And  in  case  the  said  William  Attwood  should 
depart  this  life  during  the  continuance  of  any  such  partnership,  leaving  his  said  eldest 
•CD  qualified  to  take  his  father's  share  in  the  stud  partnership  concerns,  such  son  should 
be  entitled  to  succeed  thereto,  and  become  a  partner  with  the  other  or  others.  But 
if  Attwood  should  depart  this  life,  leaving  his  eldest  son  him  surviving,  who  should 
be  disqualified  for  immediately  taking  his  father's  share,  by  reason  only  of  minority, 
then  that  the  executors  of  Attwood  should  be  entitled  to  hold  Attwood's  share  in  the 
aaid  partnership  during  such  minority,  allowing  to  Warner  £100  per  annum,  out  of 
tludr  share  of  profits,  as  an  equivalent  for  his  personal  attention,  and  should  transfer 
tlie  same  share  to  aucii  son  on  his  attaining  full  age.   Provided  always  that  such  son 
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of  the  said  WilKam  Attvood  should  not  be  entitlbd  Co  [406]  become  a  parttur,  dhIm 
he  should  be  of  good  character  and  oompetent  ability,  uid  that  any  party  diereto  ni^ 
object  to  his  aamisrion  aa  such  partoer,  for  want  of  snoh  qnabficaticm,  and 
require  a  decision  thereon  to  be  made  by  arbitration.  And  in  oa«e  Attwood  ikooU 
flo  die,  leaving  a  widow,  but  not  such  son  entitled  to  succeed  to  his  shue  of  Ai 
«ud  co-partnership,  or  if  any  such  son  should  become  diaqoalified  tber^om,  or 
should  die  in  the  lifetime  of  his  mother,  then  such  widow  of  Attwood  shovld  hi 
entitled  to  recdTe^  not  only  during  the  remainder  of  t^e  seven  yean,  bat  also  dma| 
«iioh  farther  term  as  the  said  teade  shouhl  be  carried  on  under  the  proviaioDt  d  fls 
deed,  an  uinaHy  of  £100,  to  be  paid  b^  quarterly  paymmte  by  the  party  or  ptitiM 
carrying  on  the  same  trade,  in  proportion  to  their  re^eetire  shares  of  profit^  udto 
commence  from  the  time  when  Attwood  or  hia  executors  or  hia  son,  eDtitU 
as  aforesaid,  should  cease  to  have  any  share  in  the  profits  of  the  sud  trade." 
F^vision  was  afterwards  made  for  the  event  ox  the  death  of  WimUe  or  Wi 
A  lease  for  twenty-one  years  was  at  the  same  time  granted  by  Attwood  of 
prox>erty  to  the  three  partners,  in  trust  for  the  partnership. 

Attwood  died  in  November  1841,  leaving  his  son  a  minor,  and  hia  widow  tStm 
proved  his  will.   On  her  death,  in  May  1842,  the  Plaintiff  proved  his  will,  and  pM 
notice  to  tbe  surviving  partners,  that  he  declined  to  take  the  testator's  share  fi 
the  purpoee  tjH  caiiying  on  the  trade  for  the  ben^t  ot  his  estate  or  of  hk  dMj 
Mm. 

The  sarviTjng  partaers,  however,  ooniiDuing  to  oany  on  the  trade  u  

the  executors  of  Attwood  [407]  filed  this  bill  to  have  the  partnership  affidit 

up,  and  for  a  receiver  and  injunction.  Warner  insisted,  that  by  the  terms  of 
partnership,  the  surviving  partners  had  a  right  to  continue  the  capital  of  Attwood  i 
the  business ;  he  stated  that  the  widow,  ^ter  ;»t>ving  the  will,  had  continaed  d 
business  with  them,  and  had  received  her  sluure  of  the  profite  of  the  pennaoei 
cajBtal. 

A  motion  was  now  made,  on  the  part  of  the  Plaintifr,  for  a  receiver  to  get  in  th 
partnership  propertjr,  and  to  sell  ^e  stock  and  efiecta  belonging  thereto,  and  for  ii 
injunction  to  restrain  the  surviving  partners  from  curying  on  the  buaineaB  in  tk 
name  of  the  deceased  partner. 

Mr.  Pemberton  Letdi  and  Mr.  Benshaw,  in  support  of  the  motion.  Aooordiqgl 
the  true  constnictaon  of  the  partnership  deed,  the  son  and  executor  of  Attwood 
ontitled  to  an  <naion  of  taking  the  share  <A  Attwood  in  the  bosinesa;  but  it  is 
obligatory  on  them  to  do  so.  Nothing  has  been  done  by  ^e  widow  to  Innd  d 
testator's  estate  by  an  adoption  of  the  right.  All  she  has  done  has  been  to  receh 
monies  on  account.  Supposing,  however,  that  she  had  adopted  it,  that  would 
bind  the  present  Plaintiff.  He  cannot  be  compelled  to  nuike  himself 
responsible  for  the  losses  and  liabilities  of  a  partnership,  in  which  he  has  no 
interest.  There  will  be  no  limit  to  his  liability  if  he  enters  into  this  ~ ' 
Even  if  the  testator  had  covenanted  that  his  executor  shonld  carry  on 
with  the  surviving  partners  after  his  death,  the  executor  ooiikl  not  be 
Against  his  will,  to  perform  that  obligation  of  his  testator. 

The  estate  of  Attwood  is  insolvent^  and  all  his  assets  are  required  for  paymwt  i 
lus  debts :  they  cannot  therefore  be  wholly  retained  by  his  mrviTiag  partners. 

[498]  The  circumstances  of  this  case  require  the  appointment  of  a  reeeiver  for  I 
protection  of  the  testator's  interests.    Here  there  is  a  dissolution  by  the  death 
Attwood,  and  as  to  the  rights  of  succeeding  to  the  testator^s  share,  Ker^uxte  v.  Mattim 
<2  Buss.  62)  decides,  that  when  a  partner  has  a  right  to  appoint  a  person  to  sueoes 
upon  his  death,  to  his  share  in  a  business,  and  the  person  so  appointed  refuses 
accept  that  share,  or  to  comply  with  the  stipulations,  the  partnership  is  diaaol 
Here  the  Defendants,  after  dissolution,  are  continuing  the  trade  with  the  testa) 
■assets,  and  in  the  testator's  name ;  this  is  a  sufficient  «ound  for  the  interpoeitioD 
the  Court;  Harding  v.  Olover  (18  Yes.  281).    They  idso  cited  fFHtm  r, 
<1  Swau.  481). 

Mr.  Teed  and  Bfr.  Goodeve,  for  Wimble  did  not  oppoee  the  motion. 
Mr.  Kindersley  and  Mr.  Turner,  for  the  Defendant  Warner.   The  tenn  of 
partnenlhip  deed,  and  the  condoot  of  the  late  exeeatrix;  entire  the  aornriag  partaaii 
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to  eoDtmna  tiu  burinen  in  the  mocto  pointed  oat  hj  the  partaenhip  deed.  The 

Court  will  not  grant  a  reoeirer,  except  in  easee  of  mieoonduct  or  ineolTeney ;  neither 
of  vhich  exists  here.  The  objeet  of  appointang  a  receiver  ia  to  keep  matters  tn  <tote 
wo  till  the  hearing  but  to  appoint  one  in  the  present  case,  would  be  to  stop  die 
DuaiDesSy  and  destroy  the  goodwill ;  and  thus  put  it  out  of  the  power  of  the  Court  to 
determine  in  faroor  of  the  Defendants  at  the  nearing,  for  the  subject  in  dispute  will 
ba  then  destroyed.  The  rule  of  the  Court  is  not  to  interfere,  upon  an  intenocutonr 
sf^oation,  in  a  way  to  prevent  the  real  question  between  the  parties  being  dis-[iM> 
euiwd ;  ITte  Atiomey-Omeml  v.  The  Corpontton  ofUmrpool  (1  Myl  &  Cr.  p.  207) ;  and  it 
will  not,  on  motion,  decide  the  whole  merits  m  the  caose.  (Jhs  Skimm^  Cmftmig  t. 
Ik  IfiA  Soeufy,  1  MyL  &  Cr.  p.  163.) 

It  is  Mid  that  Attwood'a  estate  is  insolvwit ;  but  tbwe  ie  no  evidence  of  that  feet ; 
lod  even  supposing  it  to  be  true,  tiut  woald  not  give  to  his  personal  representativeB 
the  right  of  putting  an  end  to  the  partnership  contraet :  it  it  binding  on  the  deoeased 
putoer  and  nis  property ;  and  it  »  not  to  be  released  on  the  ground  of  insolvenoy. 
The  Defendants  nave  entered  into  the  pu*tnership  and  embarked  thmr  own  capital 
therein,  on  the  faith  that  the  stipulations  on  the  part  of  Attwood  would  be  performed ; 
besides  this,  the  executrix  by  adopting  the  option,  bound  Attwood's  estate,  and  the 
jresent  Plaintiff  cannot  now  recede  from  it. 

Mr.  PerabOTton  Lei^  in  reply. 

Where  a  pwtoership  is  dissolved,  it  is  impossible  that  matters  oan  ronain  w  datm 
It  must,  of  necessity,  be  wound  up  by  a  sal^  and  every  applieation  of  Uie 
pirbiersbip  woperty  inconsistent  witii  windiiur  itnp  is  improper.  ttauAiwT.  Jfiwls 
(ISwan.^  607V  r        r-  r- 

If  the  testator  had  covenanted  that  the  business  should  be  eontinued  by  his 
BefBesentatives  after  his  death,  and  that  his  partners  should  retun  the  capital,  still, 
if  the  executor  or  administrator  refused  to  become  a  partner,  the  surriving  paiiaiers 
eoold  not  insist  on  the  performanoe  of  the  stipulation.  An  action  mi^ht  be  brought^ 
ind  the  assets  might  be  liable,  but  no  partnership  could  [600]]  exist  without  the 
■uent  of  the  executor,  otherwise  an  executor  or  administrator  might  be  compelled  to 
join  in  a  declining  or  insolvent  concern,  and  subject  himself,  persooAlly,  to  the  gravest 
responsibiUty. 

Thk  Mastsr  of  thb  Bollb  [Lord  Langdale].  It  must  be  admitted,  that  when  an 
^ioation  is  made  for  a  receiver  in  partnership  cases,  the  Court  is  always  placed  in 
s  position  (rf  very  great  difficulty ;  on  the  one  hand,  if  it  grants  the  motion,  the  effect 
01  it  is  to  put  an  aid  to  die  partnership,  which  oae  of  the  parties  claims  a  ridit  to 
have  continued ;  and,  on  the  other  hand,  if  it  refuses  the  motion,  it  leaves  the  Defen- 
dant at  liberty  to  go  on  with  the  partnership  business,  at  the  risk,  and  probably  at 
the  great  loss  and  prejudice,  of  the  dissenting  party.  Between  these  difficulties  it  is 
not  very  easy  to  select  the  coiuw  which  is  Iwst  to  be  taken,  but  the  Court  is  under 
the  necessity  of  adopting  some  mode  of  proceeding,  to  protect,  according  to  the  beet 
Tiew  it  oan  take  of  the  matter,  the  interests  of  both  parties,  and  it  has  accordingly 
interfered  in  many  such  cases. 

The  rights  of  the  parties  now  in  question  depend  wpoa  the  deed.  The  case  seems 
to  be  this,  that  there  was  to  be  a  partnership  continued  between  them  for  a  oertaSn 
tffm  of  years,  that  is,  if  they  all  lived  during  that  period.  A  sepamte  provision  was 
■Bade  for  the  event  of  the  death  of  any  or  either  of  them.  Upon  the  death  of  Warner 
or  Wimble,  a  provision  was  made  for  the  diepoeition  oi  titoir  interests ;  bot^  apon  the 
daaA  of  Attwood,  a  different  mrt  of  provision  was  made,  for  he  wished  to  ■eenre  for 
his  son  the  advantage  of  becoming  a  member  of  the  purtnership,  and  a  pu*^ular 
itipulation  was  entered  into  for  that  purpose,  which  was  to  this  effect.  [His  IxMrdship 
itateditl 

OfOLJXow  nobody  can  doubt  what  was  the  object  of  this  amement;  it  was  the 
ntentioQ  of  Attwood  the  father  to  secure  to  his  son,  if  he  should  be  quaUfied  at  t4e 
^6  of  his  father's  death,  the  riEht  to  become  a  member  of  this  partnership ;  and  in 
ease  he  should  not  then  be  quimfied,  by  reason  of  his  minority  only,  then  to  secure 
to  his  executors  a  right  to  continue  the  partnership  until  the  son  attained  his  age  oC 
twenty-one,  and  then  to  assign  to  him. 

It  is  said,  that  because  the  exeeutors  and  the  ion  were  to  have  this  ri^t^  they  wen 
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titorefom  under  an  ofalipitioD  to  go  oo  with  the  partnenhip^  and  ondertaln  lUth 
risks  of  it^  under  any  cinnmiatanoea  whatever  that  might  oocor ;  and  that  the  mrririi 
partnen,  instead  en  being  simply  under  the  obligatitm  of  admitting  them  to  \ 
partners,  were  to  bare  a  right  of  compelling  them  to  be  partners,  and  to  eootiii 
Attwood's  property  in  the  business.  I  caoDOt  so  construe  the  deed,  and  I  do  n 
think  that  this  could  be  their  meaning.  It  is  Dot  right  for  me  now  to  put  s  fin 
coostruotioD  upon  this  deed,  or  to  come  to  a  final  adjudication  upon  it,  but^  npoo  ti 
eonsidenition  of  two  courses,  both  of  which  the  Court  would  willingly  avoid,  as  boi 
must  interfere  with  rights  which  may,  by  possibility,  have  to  be  heresiter  detennina 
still  when  the  question  is,  which  course  I  am  to  acbpt,  I  think,  upon  the  constmetii 
of  this  deed,  and  bearing  in  mind  that  Mr.  Warner  insists  that  he  has  a  right  to  ks 
tiie  {Hn>perty  of  this  testator  in  this  ooDoem,  and  to  subject  it  to  all  the  partneni 
ridca  and  responsibilities  until  the  hearing,  I  ought  to  intrafere  to  ^loteot  til 
property.  I  will  not  interfere  rashly,  and,  after  statinj^  niy  opini<Hi,  I  tliink  I  od| 
to  take  a  course  which  I  have  punned  on  fwmer  occasions  with  great  advantsge 
the  parties,  namely,  to  allow  the  matter  to  stand  over,  to  enable  the  paitiea 
communicate  and  come  to  [002]  some  arrangement,  by  which  these  matters  msv 
lurought  to  a  satisfactory  conclusion  without  the  interference  of  the  Court.  11 
would  be  for  the  mutual  advantage  of  all  parties.  If  neceesazy,  howevw,  I  afa 
appoint  a  receiver,  but  I  will  not  t&e  that  step  unless  the  partaes  make  it  abecdnti 
neeessary  for  me  to  do  sa 

It  might  be  the  most  propw  course,  on  this  ooeasion,  to  refer  it  to  the  Master 
determine  what  course  would  be  iat  the  common  advantsge  of  all  parties  conccn 
to  adopt  It  may  be  proper  that  the  surviving  partners  should  oontmne  the  bosEa 
for  the  purpose  oi  winding  it  up. 

The  parties  had  better  avoid  the  interference  of  this  Court  if  diey  cu.  If  ^ 
eannot,  I  must  act  upon  this,  as  I  did  on  one  or  two  former  oooaaions,  whea  tiiis  no 
of  proceeding  was  not  successful — I  must  apply  the  power,  which  this  Court  ha$, 
appointing  a  receiver,  and  take  the  matters  out  of  the  hands  of  both  parties.  I  dioi 
be  vety  sorry  to  do  that,  but  it  is  my  duty  to  do  so,  if  the  parties  do  not  sg 
amon^  themselves. 

The  parties  afterwards  referred  the  matters  in  difference  to  the  arbitration  3 
James  Parker. 


[DOS]  Piurr  v.  Ciay.  Jvfy  12, 13, 17,  21, 1843. 
[See  0ething  v.  KaghUy,  1876,  9  Ch.  D.  050.] 

A  party  wh<^  upon  a  compromise,  had  executed  a  general  release,  claimed  relief 
the  ground  of  a  large  item  in  which  be  was  interested,  having,  by  mistake,  b 
omitted  in  the  account.  Held,  that  he  was  entitled  to  relief,  but  that  to  obtaii 
the  release  must  be  wholly  set  aside. 

A.  B.,  the  representative  of  a  deceased  partner,  having  filed  his  bill  against  C.  O., 
surviving  partner,  for  an  account,  A.  B.,  in  consideration  of  £500,  released  C. 
from  all  claims,  and  the  bill  was  dismissed.  By  mutual  error  a  debt  of  £it 
owing  to  tJie  partnership,  but  which  was  not  then  known  to  exist,  was  omitted 
the  consideration  by  both  parties ;  C.  D.  afterwards  received  it.  Held,  that  A. 
notwit^tanding  the  release,  was  entitled  to  his  share  of  die  del^  bat  that 
obtain  it  the  whole  account  must  be  reopened. 

Messrs.  Fritt  &  Clay  carried  on  business  in  partnership  as  solicitors.  Pritt  i 
entitled  to- two-thirds  of  the  profits,  and  Clay  to  the  remaining  one-tbird. 

In  December  1831  Pritt  died,  leaving  his  partner  surviving  him ;  and  in  U 
the  representatives  of  Pritt  filed  their  bill  in  this  Court  against  CUy,  for  the  puip 
of  having  the  partnership  accounts  taken,  and  for  the  ascertainment  and  payment 
^e  share  of  Pritt  The  Defendant  put  in  his  answer  settine  forth  the  aooounts,  b 
1^  m  eiror,  arising  idtogether  from  ignorance  of  the  fact,  and  not  from  fraud,  a  dsi 
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which  the  firm  had  against  the  Inrerpool  and  Manohester  Sailvay  Company,  was 
Knitted.  A  n^otiation  took  place  for  the  oompromise  of  the  sui^  and  the  Plaintifi^s 
BMnHitdy  agreed  to  aooept  from  the  Defendant  the  mm  of  £600  *'  in  f  nil  oompromise, 
mtubuBtAoa,  and  disohuffe  <rf  and  from  all  diffiarencei^  elaimB,'aDd  demaudB?'  This 
mm  was  aooordin^  pam,  umI,  in  January  1840,  the  parties  executed  mutual  reteases 
from  all  actions,  accounts,  claims,  &o.,  wmch  they  had  or  might  have  eonceming  the 
putnership^  and  the  bill,  by  consent,  was  dismissed  without  costs. 

The  Defendant  being  i^terwards  called  on  by  the  railway  company  to  make  out 
all  the  bills  of  costs  due  [604]  from  them  to  the  partnership,  an  examination  of  the 
books  took  place,  and  it  was  then  discovered,  to  the  surprise  of  the  Defendant,  that, 
UioQgh  Pritt,  who  principally  attended  to  the  accounts,  had  sent  in  bills  of  costs 
uunst  the  company  down  to  the  summer  of  1831,  yet  that  he  had  omitted  costs  to 
ue  extent  of  £1998.  This  account  was  sent  in  and  the  amount  paid  to  Clay  the 
nrviviog  partner.  The  representatives  of  Pritt  then  filed  this  bill,  insisting  that, 
DOtwitlutuiding  the  release,  they  were  enUtied  to  participate  in  this  sum,  the 
amagement  having  taken  place  under  the  matufd  error  tbuat  no  such  claim  as  that 
igaiost  the  company  existed. 

Mr.  Pemberton  Leigh  and  Mr.  Bolt,  for  the  Flainti£fo. 

Tms  SouciTOitGiENERAL  (Sir  W.  W.  FoUett),  Mr.  Tinney,  and  Mr.  Basalgette,  for 
die  Defendant. 

Harris  v.  Kemble  (2  Dow  &  CI.  463,  and  5  Bli.  730)  was  referred  to. 

Thb  Master  of  the  Rolls  was  of  opinion  that  this  item  had  been  «ccluded  by  a 
»mm(m  error.  That,  notwithstanding  the  release,  the  D^endant  was  not  entitled 
io  keep  die  whole  benefit  for  himself  and  that  Uie  mist^  ought  to  be  set  rig^t. 

A  question  then  arose,  whether  the  Plaintiffs  were  entitled  to  a  decree  at  once  for 
iwo-thirds  of  the  £1998,  or  whether  the  whole  accounts  were  to  be  opened,  and  this 
lun  taken  merely  as  an  item  in  them. 

[005]  The  Mastbs  of  thb  Bou^  on  t^is  pointy  reserved  his  judgment. 

July  21.  The  Master  of  the  Bolls  \Lom  Lanedale].  In  this  cose  I  atated  my 
Hanion,  that,  notwithstanding  the  release  which  haa  been  executed  by  the  Plaintiffs, 
Ae  Defendant  was  bound  to  account  for  the  sum  of  £1998  which  he  had  received 
nibsequently  to  the  date  of  the  release.  The  remaining  question  is  in  what  mode  he 
*  to  account^ 

The  Plaintiff's  by  their  bill  allege,  that  the  sum  in  question  ought  to  be  treated  as 
n  much  clear  profit  realised,  on  the  behalf  of  the  firm  of  Pritt  &  Olay,  and  ought 
to  be  divided  and  paid  as  such,  upon  the  terms  of  the  articles  of  partnership,  thus 
pvin^  two-third  parts  to  the  Plaintiffs,  as  representatives  of  Pritt,  and  leaving  the 
remaining  one-third  part  to  the  Defendant. 

On  the  other  hand,  the  Defendant  indsti,  thiUi  in  the  event  of  his  not  being 
permitted  to  retain  the  whole  sum  for  himself,  it  ought  to  be  treatftd  only  as  an  itwn 
n  the  partnership  aooounti^  which,  in  the  same  event,  ought  to  be  considered  as 
Intirely  open. 

I  can  have  no  doubt  but  that^  at  the  time  when  the  releases  were  given,  both 
parties  intended  that  all  accounts  and  transactions  relating  to  the  partnership  of  Pritt 
fc  Clay  should  be  closed.  Neither  of  them  anticipated  that  anything  would  occur 
to  disturb  the  arrangement  then  concluded.  The  Defendant,  thinking  that  he  had 
latisfied  the  liabilities  of  the  late  firm,  and  expecting  to  receive  no  more  than  appeared 
probable  from  the  result  of  his  examination  of  the  books  and  [606]  account^  which 
result  he  had  stated  in  the  schedule  to  his  second  answer  in  the  former  suit,  did  not 
inticipate  that  he  would  or  could  again  be  called  upon  by  the  Plaintiffs  to  account' 
lor  any  subsequent  receipts,  and  in  that  ^th,  he  executed  the  release  which  he  gave 
to  the  PhuntiBB.  It  has  nappened  that,  under  the  oireunutanoes  which  have  occurred, 
the  Plaintiflb  appear  to  me  to  have  a  right  to  call  upon  the  Defendant  to  account  for 
%  subBequent  receipt,  and  in  such  a  case,  it  is  neceuaty  to  b&e  care  that  injustice  is 
Dot  done  to  the  Defendant,  by  holding  him  to  an  arrangement,  from  which,  as  to  this 
nm,  at  least,  the  Plaintiffs  are  released. 

It  was  argued,  that  the  sum  in  question  ought  to  be  considered  as  entirely  out  of 
the  agreement^  and  that  the  Plainti£b'  right  to  their  share  of  it  ought  to  be  treated 
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M  an  entirely  independent  demand ;  but  it  doea  not  appear  to  me  that  I  aof^  m  to; 
oonrider  it.   It  this  mm  had  been  known  to  both  partiea,  it  would  have  been  trmtrfj 
as  an  item  in  the  partnership  acoonnts.   I  ma^  presume,  that  if,  with  the  iUm  m 
their  view,  they  had  been  desirous  to  compromise  the  suit,  the  Plaintiffs  woald  bm 
desired,  and  the  Defendant  misbt  have  been  willing  to  give,  a  lar^  sum  thanm 
actually  paid  to  the  Plaintiffs ;  out  what  sum  would  have  been  required  or  mven  it  I 
impossible  for  me  to  know,  or  even  to  conjecture.    Various  motives  which  iodiul 
the  parties  to  compromise  in  the  state  of  things  which  they  supposed  to  be  tn 
mi^ht  have  operated  differently,  or  with  different  force  and  effect,  if  the  exiBteoeat 
this  item  had  been  known ;  and,  giving  to  the  Plaintiffs  the  benefit  of  tiie  itosi 
account,  it  appears  to  me  ju8t,,tfaat  both  parties  should,  as  far  as  it  is  now  practacili 
be  restored  to  the  situation  in  which  they  were  before  the  agreement  whidi  is  d 
disturbed  was  made.   I  am  therefore  of  opinion,  that  an  account  of  the  partoeni 
profits  [607]  must  be  taken,  in  the  manner  asked  by  the  alternative  prayer  of  I 
bill,  except  aa  to  the  two  years,  in  respect  of  which  I  do  not  understand  tint  4 
Plaintiffs  claim  to  an  account  is  established. 


[507]   Prick  v.  Blaeeuore.   July  26,  1843. 

Trustee^  with  the  consent  of  A.  B.,  the  tenant  for  life,  had  a  power  to  sell  the  tn 
estate  and  invest  the  produce  in  other  real  estate.  In  1810  A.  B.,  with  theei 
corrence  of  the  trustees,  sold  tiie  estate  for  £8440,  and  received  the  parGhase-nnai 
About  the  same  time  (but  whether  with  the  concurrence  of  the  trustees  wbbi 
proved),  A.  E  purchased  another  estate  for  £17,400.  Of  the  £8440,  £8124 1 
paid  by  A.  B.  in  part  payment  for  the  second  estate ;  the  remainder  was  pud  ps( 
out  of  A.  B.'s  monies,  and  partly  by  money  raised  by  a  mortgage  of  the  esti 
The  estate  was  conveyed  to  A.  B.  in  fee.  No  acknowledgment  or  declaradoa 
trust  was  ever  made  by  A.  B.,  and  he  retained  possession  of  the  estate  till  thi 
years  after,  when  he  became  bankrupt.  The  Court,  against  A.  B.'s  aseignee^  ] 
aumed,  under  these  circumstances,  that  the  purchase  had  been  made  under 
power  for  the  benefit  of  the  trust,  and  held  that  there  had  been  no  such  adn 
possession,  and  no  such  acquiescence  on  the  part  of  the  trustees,  aa  to  precluds  1 
Ck>urt  making  a  declaration  that  they  had  a  lien  on  the  estate  to  the  extent  ti  I 
trust  monies  invested  in  its  purchase. 

In  1810  an  estate,  which  for  distinction  ma^  be  called  the  Eardiston  «• 
stood  limited  to  the  use  of  Mr.  Edwards  for  life,  with  reiouunder  to  tmsteei 
secure  a  jointure  to  Mrs.  Edwards,  and  to  presOTve  contingent  remaiiiden,  « 
remainder  to  their  issue  in  tail  male.  There  was  a  power  for  the  tmstees,  with' 
consent  in  writing  of  Mr.  Edwards,  to  sell  the  property,  and  with  all  convenient  ^ 
to  invest  the  produce  in  the  purchase  of  otiier  fee-simple  hereditaments,  to  be  arti 
to  the  same  uses. 

In  May  1810  Mr.  Edwards,  with  the  sanction  of  the  trustees,  but  in  his  4 
name,  entered  into  a  contract  for  the  sale  of  the  trust  estate  to  Mr.  Kenvoa 
£8440.  In  September  in  the  same  year,  he  entered  into  a  contract  with  Mr.  SisM 
for  the  purchase  of  another  estate  called  the  Hampton  Hall  estate  for  £17,400,  hotd 
was  no  evidence  of  his  having  done  so  with  the  sanction  of  the  trustees.  Oa 
7th  of  May  1811  Mr.  [jSOS\  Kenyon  paid  £7000,  part  of  his  purdiase-mon^,  to 
'  Edwards  by  cheque,  which  cheque,  together  with  £300  cash,  belongii^  to 
Edwards,  was,  on  the  next  day,  paid  over  by  Mr.  Edwards  to  Mr.  Bisfaton,  in  | 
payment  of  the  purchase-money  for  the  Hampton  Hall  estate.  A  further  matt 
£1123,  received  by  Mr.  Edwards  from  Mr.  Kenyon,  was  proved  to  have  been  | 
by  him  to  Mr.  Bishton  in  December,  so  that  of  the  whole  money  derived  fron 
sale  of  the  trust  estate  (£8123)  was  traced  into  the  Hampton  Hall  estate.  ' 
trustees  executed  a  conveyance  to  Mr.  Kenyon,  and  gave  a  receipt  for  the  porch 
money,  the  whole  of  which  was  received  by  Mr.  Edwards. 

A  suit  for  specific  performance  was  afterwards  instituted  by  Mr.  Bishtoo  a^ 
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Mr.  Edwards ;  and  he  having  borrowed  £6000  to  enable  him  to  perfect  the  purchase, 
the  Hampton  Hall  estate  was,  in  January  1816,  cowceyed  to  Mr.  Edwards  in  fee,  who 
immediately  mortgaged  it  by  demise  to  secure  the  £5000.  Edwards  paid  the 
remainder  of  the  purchase-money,  and  afterwards  charged  the  estate  with  the  payment 
of  £1300  to  Mr.  Wace.  No  aoknowledgment  or  deolamtioo  of  teuat  was  ever  executed 
by  Edwards,  shewing  that  the  Hampton  Hall  estate  was  purchased  with  the  tanut 
property. 

Mr.  Edwards  remained  in  possession  till  May  1841,  when  he  became  a  bankrupt, 
and  the  estate  was  claimed  by  his  assignees.  This  bill  was  filed  by  the  surriring 
trustee,  to  establish  a  Uen  on  the  Hampton  Hall  estate,  to  the  extent  of  the  trust 
moD^  employed  in  its  purchase. 

Mr.  Pemberton  Leigh  and  Mr.  Glasse,  for  the  Plaintiff.  It  is  clear  that  Edwards 
acted  as  the  agent  of  the  [009]  trustees,  both  in  the  sale  of  the  one  estate,  and  the 
pnrchase  of  the  other.  The  trust  money  is  traced  into  the  Hanopton  Hall  wtate, 
which,  though  conveyed  to  him  in  fee,  was  still,  to  the  extent  of  the  tmst  money, 
held  by  him  for  the  benefit  of  the  trust. 

Mr.  O.  Turner  and  Mr.  Piggott,  for  the  assignees.  The  object  of  this  suit  is  to 
enforce,  against  the  assignees  of  the  legal  owner  in  fee,  a  lien  which,  it  is  alleged, 
•rose  so  long  back  as  the  year  1810,  no  admission  or  recognition  of  the  title  in  the 
meantime  being  proved.  After  such  a  lapse  of  time  and  such  laekes,  this  Cknirt  would 
not  interfere  in  enforcing  the  right,  even  if  it  were  proved  to  have  originally  existed. 
In  Bcnney  v.  Bidgard  (1  Cox,  145),  which  was  a  suit  to  set  aside  a  fraudulent  purchase 
from  an  executor,  though  the  Court  thought  the  Plaintiff  would  be  entitled  to  relief, 
if  the  suit  had  been  brought  within  proper  time,  yet  the  bill  was  dismiaeed,  solely  on 
the  ground  of  the  delay. 

If  the  case  be  put  on  there  being  a  trust,  then  it  is  merely  a  constructive  trust, 
which  will  be  barred  by  time.  In  Bedtford  v.  H^ade  (17  Ves.  87),  Sir  William  Grant 
said  (page  96),  "  As  our  statute  bars  only  legal  remedies,  of  course  it  has  no  direct 
operation  upon  trusts,  fcnr  which  there  was  no  remedy  but  in  Courts  of  Emiity.  But 
ConrtB  of  Equity,  by  their  own  rules,  independently  of  any  Statutes  of  Limitation, 

E'vB  great  effect  to  length  of  time;  and  Uiey  refer  frequently  to  the  Statutes  of 
mitation,  for  no  other  purpose  than  as  furnishing  a  convenient  measure,  for  the 
length  of  time  that  ought  to  operate  as  a  bar,  in  equity,  of  any  particular  denuuid. 

[0101  "It  is  certainly  true,  that  no  time  bars  a  direct  trust  as  between  eesltU  que 
intat  ana  trustee ;  bat  if  it  is  meant  to  be  asserted,  that  a  Court  of  Equity  allows  a 
man  to  make  out  a  case  of  constructive  trust,  at  any  distance  of  time  after  the  facts 
and  circumstances  happened  out  of  which  it  arises,  I  am  not  aware  that  there  is  any 
ground  for  a  doctrine  so  fatal  to  the  security  of  property  as  that  would  be ;  so  far 
from  it,  that  not  only  in  circumstances  where  the  length  of  time  would  render  it 
extremely  difficult  to  ascertain  the  true  state  of  the  fact,  but  where  the  true  state  of 
the  imst  is  easily  ascertained,  and  where  it  is  perfectly  clear  that  relief  would  originally 
have  been  given  upon  the  ground  of  constructive  trust,  it  is  refused  to  the  party, 
wbo^  after  fong  acquiescence,  comes  into  a  Court  of  Equity  to  seek  that  relief." 

Supposing,  however,  that  the  lapse  of  time  is  no  bar,  then  the  Plaintiff  must  adduce 
elear  prcxrf,  mist,  that  the  {n^uoe  of  the  tmst  estate  was  invested  in  the  Hampton 
Hall  estate  :  and,  secondly,  that  it  was  so  invested  on  accomt  of  the  trust.  We  admit 
that  to  the  extent  of  £7000,  the  produce  of  the  Eardiston  estate,  was  laid  out  in 
the  purchase  of  the  Hampton  Hall  estate  ;  but  there  is  not  a  tittle  of  proof,  that  Mr. 
Edwards  acted  as  the  agent  of  the  trustees,  or  that  the  money  was  invested  on  occoutU 
of  the  trust,  or  how  the  money  happened  to  come  into  his  hands.  In  favour  of  the 
legal  titie,  it  most  be  assumed,  after  the  lapse  of  thirty-one  years,  that  the  money 
was  placed  in  his  hands  by  the  trustees,  and  that  he  was  liable  as  on  a  loan,  or  as 
agent  No  authority  of  the  trustees  being  shewn  for  its  reinvestment  in  this  estate, 
he  must  be  considered  liable  only  for  the  m(mey,  and  the  remedy  against  him  is 
therefore  barred. 

[611]  The  Plaintiff  has  no  lien  upon  the  estate.  In  Newcomb  v.  Bwrdon  (2  Anstr. 
343),  A.  tenant  for  life,  with  remainder  to  B.  in  tail,  by  fraud,  got  B.'8  authority  to 
levy  a  fine ;  he  sold  the  land,  and  invested  the  purchase-money  in  the  funds,  where 
it      clearly  identified.   It  was  held  that  B.  had  no  Hen  on  this  money  against  the 


Digitized  by 


Google— 


924 


PBICE  V.  .BLAEEHORE 


Other  creditors  of  A. ;  and  Wilson  t.  Foreman  (2  Dickens,  693),  as  explaioed  in  10 
Ves.  519,  affords  no  sanction  for  a  contrary  doctrine. 

The  estate  was  conveyed  to  Mr.  Edwards  absolutely ;  until  his  bankmptcjr,  ha 
deaJt  with  it  as  the  absolute  owner,  both  by  mortgaging  and  charging  it  It  voold 
not  have  been  a  due  execution  of  the  poirer  to  have  purchased  an  equity  of  radraijiuci^ 
or  an  estate  of  whiob  the  tenant  fw  life  was  absolutely  (mtatlocl  to  an  andiridal 
portion. 

The  trustees  concurred,  and  therefore  have  no  right  to  come  into  equity,  to  h»«i 
breach  of  trust  for  which  they  are  liable  repaired  b^  other  parties. 

Having  regard  to  the  long  undisputed  possession,  the  length  of  time^  the  laAa^ 
and  the  auence  of  proof  of  the  material  fac^  the  Plaintiff  most  come  in  ondertb 
bankruptcy. 

Mr.  Parry,  for  the  infant  tensjit  in  tail. 

Mr.  Kindersley,  Mr.  Kenyon,  and  Mr.  Craig,  for  other  parties. 

Mr.  Pemberton  Leigh,  in  reply.  A  tenant  for  life,  as  the  agent  for  the  tnuM^ 
sells  the  trust  estate,  and,  the  day  after  the  receipt  of  the  purchase-money,  it  ii 
handed  [512]  over  in  payment  for  another  estate.  Can  there  be  any  reasooaUi 
doubt  that  he  acted  as  tne  agent  of  the  trustees  in  the  purchase,  or  that  the  estjti 
was  purdiased  on  account  of  the  trust  and  in  execution  of  the  power  1 

This  case  oannot  be  affected  by  the  lensth  of  time.  There  has  been  no  adTtM 
possession  :  the  tenant  for  life  was  during  his  life  entitled  to  the  possession  of  th 
substituted  estate ;  his  enjoyment  has  boen  rightful  in  pursuance  of  the  trust,  u 
not  adverse. 

Trust  money  may  always  be  followed ;  and  ia  SmaU,  v.  Atttoood  (Younge,  501 
money  was  followed  into  an  investment,  under  much  slighter  circumstaDces  thtni 
the  present  case.    It  was  wrong  in  conveying  to  Edwards  in  fee ;  but  it  would 
have  been  right  to  have  conveyed  the  estate  to  the  trustees,  because  Edwards,  to  thi 
extent  of  the  money  contributed  by  him,  had  a  lien  on  the  estate. 

The  Master  of  the  Rolls  [Lord  Langdale].  It  appears  to  me  that  the  assignefl 
were  perfectly  right  in  having  this  matter  investigated,  and  they  would  not  ban 
performed  their  duty,  if  they  had  not  done  so ;  but,  upon  investigation,  the  case  doei 
not  seem  to  be  attended  with  any  difficulty. 

The  estate  was  vested  in  the  trustees  of  the  settlement ;  and  the  Plaintiff  va 
one  of  those  biistees  for  the  benefit  of  a  married  woman  and  other  parties.  Tba 
was  a  power  of  sale,  to  be  exercised  only  with  ^e  consent  of  the  tenant  fen-  life ;  aa 
there  was  a  direction  that  the  ^arohase-money  should  be  laid  out  in  the  ponAassfl 
other  lands,  to  be  settled  to  similar  uses  ;  it  was  £613]  only,  therefore,  for  the  pmpoi 
of  reinvestment  that  the  power  of  sale  was  to  be  exercised. 

The  simple  facts  are  these,  there  was  an  authority  given  by  the  trustees  to  11 
Edwards  to  sell  the  trust  estate,  and  it  was  accordingly  sold  for  £8440  in  the  yol 
1810.    The  purchase-money  was  received  by  Mr.  Edwards,  and  it  clearly  a|^ 
that  in  this  part  of  the  transaction,  namely,  in  the  receipt  of  the  purchase-mai^ 
Mr.  Edwards  was  the  agent  of  the  trustees.   He  did  not,  it  appears,  pay  over  ta 
purchase-money  to  the  trustees.    His  assignees  now  remiest  me  to  assume,  that  tli 
was  a  simple  loan  of  the  money  by  the  trustees  to  Mr.  Edwards,  and  that  tl 
trustees  had  nothing  but  his  persontu  security  for  replacing  it ;  but  it  is  in  no  «i 
shewn,  that  the  money  was  left  in  the  hancfs  of  Mr.  Edwards  as  a  simple  loan  I 
him.   Contemporaneously  with  the  side  of  the  trust  estate  to  Mr.  Kenyon,  there  «l 
a  purchase  of  the  Hampton  Hall  estate  by  Mr.  Edwaods  from  Mr.  Biditon  k 
£17,400.    Of  the  sum  of  £8440  received  for  the  purchase-money  of  the  tnut  estst^ 
a  sum  of  £7000  was,  on  the  very  day  after,  and  by  the  very  cheque  for  £70 
received  from  Kenyon,  handed  over  to  Bishton  in  part  payment  of  the  £17,400. 
the  Court  was  ever  justified  in  acting  on  a  presumption,  it  must,  in  this  case,  presaa^ 
that  it  was  for  the  purpose  of  investment  in  the  Hampton  Hall  estate  that 
Eardiston  estate  was  sold.    Considering  the  trusts,  the  person  employed,  the  eat 
temporaneous  purchase,  and  the  application  of  Uie  portion  of  the  purobase^mooB^ 
nobody  can  believe  otherwise  than  that  this  was  one  transaction,  a  sale  of  the  tral 
estate,  and  a  reinvestment  of  this  part  of  the  produce  at  least  in  another.  In  tht 
course  of  a  few  months  £2000  more  was  paid  by  Mr.  Kenyon,  of  which  £U3^  ISa, 
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was  paid  over  to  Bishton,  so  that  the  whole  purchase-mooey  [614]  of  £8440,  except 
About  £316,  is  proved  to  have  been  applied  in  the  purchase  of  the  Hampton  Hall 
Mtate.  The  whole  of  the  purohase-money  for  that  estate  was  not  paid  until  some 
time  after,  in  January  1818,  there  having  been,  as  I  understand,  a  suit  instituted  in 
which  Edwards  was  called  upon  specifically  to  perform  the  agreement,  and  for  that 
purpose  it  became  necessary  to  borrow  £5000.  What  happened  then  was  extremely 
wrong;  the  conveyance  was  taken  to  Edwards  in  fee,  and  this  was  done,  withoat 
anyuing  to  diew  that  any  part  of  the  purchase-money  had  arisen  fnnn  the  sale  of 
die  trnat  property,  and  not  only  was  that  fact  not  noticed  in  the  conveyance^  but 
there  does  not  appear  to  have  been  any  other  deed  exeouted. 

Edwards  entered  into  possession,  without  having  made  any  acknowledgment  that 
he  held  on  any  trust.  It  is  to  be  observed  that,  he  being  one  of  the  eestuis  que  trust, 
and  entitled  for  life  to  the  income  of  the  trust  property,  there  was  no  adverse  title 
ever  brought  in  question  between  these  parties,  uo  pretence  that  Edwards  was 
entitled  to  hold  this  property  as  against  the  trustees ;  but  being  entitled  as  tenant 
for  life,  he  remained  in  the  apparent  enjoyment  of  his  life  interest,  and  the  question 
of  apossession  inconsistent  with  his  title  under  the  deed  was  never  contemplated. 

Tbis  differs  from  the  cases  where,  by  the  acquiescence  of  the  trustees,  the  right 
of  redress  becomes  lost.  Edwards  was  not  performing  his  duty  in  taking  the  estate 
in  the  way  he  did,  but  there  is  not  the  slightest  thing  to  shew  that  the  trustees  were 
cognizant  of  what  had  taken  place  or  in  any  way  acquiesced  therein.  If  there  had 
been  the  sliffhtest  ground  for  tne  supposition,  I  must  assume  that  the  assignees  would 
have  filed  their  crosB-bill,  and  have  brought  the  matter  before  the  Court  [6151 1 
eaoDot  suppose  that  there  are  any  such  grounds,  the  assignees  not  having  filed  a 
cross-bill  to  establish  their  case. 

I  think,  therefore,  there  is  no  objection  arising  from  any  length  of  time  which 
has  elapsed :  that  £8123,  198.  of  the  produce  of  the  trust  estate  has  been  traced 
into  the  Hampton  Hall  estate,  and  that  to  this  extent  the  Plaintiff  is  entitled  to  a 
declaration  that  he  has  a  lien  on  the  estate. 


[615]   Oldfield  v.  Cobbeit.   Juh/  28,  1843. 

After  an  estate  has  been  fully  administered  in  this  Court,  the  executor  will  not  be 
permitted  without  the  leave  of  the  Court,  to  prosecute  an  action  to  recover  part 
of  the  testator's  property  from  a  party  to  the  suit. 

In  May  1843  the  Defendant  Gobbett,  the  executor  of  his  father,  whose  estate 
bad  been  administered  in  this  Court,  brought  three  further  actions  gainst  the 
Plaintiff,  who  had  in  this  suit  been  found  to  be  a  creditor  of  the  estate.  The  Court, 
opon  the  affidavits,  considered  that,  substantially,  those  actions  had  been  brought  to 
recover  woperty  belonging  to  the  testator. 

Mr.  Taner  moved  for  an  injunction  to  restrain  the  Defendant  prosecuting  the 
actions. 

The  Defendant,  in  person,  eonirA. 

The  Mastek  of  the  Bolls.  Whether  there  are  merits  or  not  in  this  case,  I 
certainly  am  not  in  a  situation  to  determine,  but  I  can  determine  this,  that  after  the 
estate  of  the  testator  has  been  fully  administered  in  this  Court,  and  every  oppor^ 
tonity  given  to  the  Defendant,  the  executor,  to  examine  [6161  every  charge  on  the 
estate,  and  every  particular  constituting  the  estate,  he  cannot  be  permitted,  without 
the  leave  of  the  Court,  to  commence  an  action  to  recover  from  the  Plaintiff  a  portion 
(tf  the  testator's  property. 

Where  parties  conduct  their  own  cause,  one  misfortune  is,  that  they  do  not 
understand  where  the  stress  of  the  case  is,  and  the  consequence  is,  that  the  time  of 
the  Court  is  occupied  in  discussing  that  which  is  quite  immaterial.  It  has  been 
supposed  that  the  order  for  a  receiver,  and  the  order  to  restrain  the  executor  from 
getting  in  the  estate,  was  the  foundation  for  the  order  restraining  the  former  action 
(5  Beavan,  132),  but  this  really  formed  no  part  of  the  consideration. 

Under  l^e  present  circumstanoes  I  must  grant  the  injuQction.   It  appears  to  me 
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that  these  actions  are  substantially  brought  to  recover  property  belonging  to  the 
testator,  after  the  estate  has  been  administered  in  this  Court ;  this  cannot  be  allowed 
without  the  leave  of  the  Court.  If  there  is  any  ground  to  justify  the  ^ooeedin^ 
at  law,  it  is  open  to  Mr.  Cobbett  to  make  a  proper  application  for  leave,  and  then  d 
will  be  seen  whether  there  has  been  any  such  omission  in  the  former  proceedings,  a 
to  make  it  proper  to  commence  fresh  litigation. 

Taking  the  matter  as  it  now  stands,  and  it  appearing  that  the  estate  has  beei 
administered,  and  that  three  actions  have  been  brought  by  the  executor  against  thi 
Plaintiff  without  the  leave  of  the  Court,  I  diink  it  proper  that  they  should  be  stayed 
I  must  grant  the  application  with  costs. 

See  fViULfc  V.  Basiuti,  2  MyL  &  K.  618. 

[617]  Gumici  V.  Kinton.  July  19,  Av^nut  7, 1843. 

Under  a  decree  in  a  legatee's  suit  to  take  the  usual  accounts,  A.  B.  went  in  id 
claimed  the  residue,  which  the  Master  found  him  entitled  to ;  but  the  readoe  n 
not  then  ascertained,  and  no  order  was  made  in  respect  it.  Held,  thrt  A. 
was  not  precluded  from  afterwards  asking  relief  against  the  executor,  in  respect  < 
an  alleged  breach  of  trusty  in  a  suit  of  nis  own,  he  not  having,  in  the  first  sni 
been  in  a  situation  to  investigate  the  accounts  of  the  executor,  or  to  daim 
relief  which  he  asked  in  the  second. 

The  facts  of  this  case  sufficiently  appear  in  the  judgment. 
Mr.  Turner  and  Mr.  Haig,  for  the  Plaintiff  rated  Sh^tard  v.  Tougood  (Ton. 
Buss.  379). 

Mr.  Pemberton  Leigh,  Mr.  Kindersley,  and  Mr.  Dixon,  for  the  Defendant. 
The  Mastrr  of  the  Bolls  reserved  his  judgment 

August  7.  The  Master  of  the  Bolls.  This  bill  is  filed  by  Gaetaao  Guidii 
one  of  the  Italian  executors  of  the  late  Mrs.  Cosway,  against  Newbold  Kinton,  tj 
executor  of  the  same  testatrix  in  England,  and  it  prays,  that  the  Befendant  im 
account  for  all  such  parts  of  the  personal  estate  of  the  testatrix  as  was  situate  in  t 
United  Kingdom  of  Great  Britain  and  Ireland,  at  the  time  of  her  deatik,  and  may 
charged  wiui  the  loss  occauoned  by  the  invesbnent  of  £7200  in  Bank  stock,  ai 
with  interest  upon  such  sums  of  mone^  as  should  appear  to  hare  been  lent  by  hi 
at  interest,  or  improperly  retained  in  his  hands. 

After  some  objection^  to  the  constitution  of  the  suit  and  to  the  repreaentati 
which  had  been  taken  out  to  Mrs.  Cosway,  bad  been  taken,  it  appeared  to  th 
if  [618]  tJiere  was  no  other  objection,  the  Defendant  was  bouna  to  account  to  1 
Plaintiff  in  this  suit  for  the  English  personal  estate  of  Mrs.  Cosway  possesaed 
him.  It  was  then  shewn  by  the  Plaintiff,  that  a  part  of  the  English  peraonal  esti 
of  Mrs.  Cosway  consisted  of  £5000  Bank  stock ;  that  on  the  1 7th  of  A^nril  18 
the  Defendant,  having  no  immediate  occasion  for  money  for  the  purposes  t 
testatrix's  estate,  sold  that  Bonk  stock  for  £10,268;  that  on  the  same  day, 
lent  £10,000  part  of  the  purchase-money,  to  Messrs.  Hulberts  &  Co. ;  that  t 
money  was  repaid  by  them,  at  various  times  between  the  time  when  it  was  lent  a 
the  month  of  February  1839 ;  and  that  on  the  26th  of  February  1839  the  Defends 
reinvested  the  sum  of  £7200  in  the  purchase  of  £3500  Bank  stock.  The  Defends 
received  the  sum  of  £213,  4a  Id.  for  interest  on  the  loan  to  Messrs.  Holberta  &  0 
and  now  offers  to  allow  tJiat  sum  to  be  paid  to  the  Plaintiff,  but  the  Plaintiff  dai 
to  be  entitled  to  charge  the  Defendant  with  so  mueh  Bank  3  per  cent,  annuilaea, 
might  have  been  pur^ased  with  the  £7200  at  the  time  when  that  sum  was  invest 
in  Bank  stock,  and  with  interest  at  5  per  cent,  upon  the  money  which  he  lent 
Messrs.  Hulberts  &  Co.  I  am  of  opinion  that  he  is  entitled  to  some  relief  upcm  tl 
transaction,  if  he  be  not  precluded  from  asking  any  relief,  in  consequence  ct  t 
proceedings  in  a  former  cause  of  Frodon  v.  Kinion. 

As  to  this,  the  case  is,  that  in  the  month  of  August  1839  Annette  Prod<«, 
legatee  of  £1000  under  the  will  of  Mrs.  Cosway,  filed  her  bill  for  an  account  of  wh 
was  due  to  her  upon  her  legacy,  and  for  payment,  or  that  the  usual  accounts  mig 
be  taken.   The  Defendant  answered  that  bill,  uid  by  an  order  dated  Uie  25th  a 
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if  March  1840,  it  was  referred  to  the  Master  to  take  an  account  of  the  personal 
state  of  the  testatrix  come  to  [619]  the  bands  of  Mr.  Kinton^  «id  also  an  aooonnt 
if  the  debts,  funeral  expenses,  and  fegacies  of  the  testatrix. 

Under  this  order,  and  on  the  15th  of  July  1840,  (Jaetano  Guidici,  the  Plaintiff  in 
he  present  suit,  claimed  to  be  a  creditor  of  the  testatrix  to  the  amount  of  £4000, 
rith  interest  thereon  from  the  day  of  the  death  of  the  tratatrix,  and  this  okim  was 
Jlowed  by  the  Master,  and  stated  io  his  report^  dated  the  3d  <Mf  Febnuury  1841. 
Joder  the  same  order,  Guidici,  by  another  state  of  facts,  claimed  to  be  entitied,  as 
peeifio  l^tee,  to  receive,  on  trusts  created  by  the  testatrix,  the  aUin  rendite  of  her 
MnoDal  esta^  and  effects  in  England,  and  by  the  same  report,  the  Master  found  him 
o  he  entitled,  as  specific  legatee,  to  a  sum  of  £2800  3  per  cent,  consolidated  Bank 
isDuities,  or  the  residue  thereof  tfaea  remaining  in  the  hands  of  the  trustees  of  m 
odenture  of  the  llth  of  July  1632,  (md  to  the  dmr  reMdve  of  the  testatrix's  estate  and 
iffects  in  England. 

The  Defendant  took  exceptions  to  the  report,  and  Guidici  and  his  two  co-trustees 
iresented  a  petition  for  payment  of  the  debt  of  £4000  and  interest,  and  the  case 
oming  on  to  be  heard,  upon  the  report,  the  exceptions  and  the  petition,  on  the  26th 
tf  April  1841,  it  was  ordered  that  the  exceptions  should  be  overruled,  that  the  debt 
laimed  by  Guidici  and  his  co-trustees  should  be  paid  to  them,  and  that  the  legacy 
ind  interest  found  due  to  Annette  Frodon  should  be  paid  to  her.  The  Master  was 
nt  directed  to  stete  what  was  the  residue  of  the  testatrix's  estate,  and  no  report  or 
irder  was  made  in  respect  thereot 

I  have  read  all  the  proceedings  in  the  Master's  office  with  which  I  have  been 
amished;  and  I  am  of  opinion,  that  Guidici  was  not,  in  the  cause  of  Prodon  v.  Kinton, 
fSff]  in  a-situation  which  enabled  him  to  investigate  the  accounts  of  Mr.  Kinton,  or 
0  claim  the  relief  which  he  now  aaks,  and  that  he  is  not  preeluded  from  asking  the 
elief  ia  a  suit  of  his  own. 

From  some  difficulty,  which  there  may  have  been,  in  determining  what,  under  a 
voper  conduction  of  the  testamentary  papers,  ought  to  have  been  done  with  the 
hak  stock,  and  from  some  evidence  which  is  dven  that  the  Defendant  acted  under 
^1  advice  in  reinvesting  the  £7200  in  Bank  stock,  I  think  that  I  ought  not  to 
uirge  him  with  interest  at  5  per  oent.  upon  so  much  of  the  £10,268  purehase-monev 
a  remained  unap(died  for  tiw  purposes  of  the  will,  from  the  time  when  the  Bank 
tock  was  sold,  down  to  the  26th  of  February  1839;  uid  tAiat  the  aoeount  of  the 
state  must  be  taken,  with  a  declaration  to  that  effect,  and  leave  for  tiie  Master,  if  he 
hall  think  fit,  to  adopt  the  accounts  in  Frodon,  v.  Kinion. 

As  the  whole  question  raised  in  this  cause  has  been  occasioned  by  the  sale  of  the 
lank  stock,  when  the  proceeds  were  not  required  for  the  purposes  of  the  estate,  I 
hink  that  Kinton  must  pay  tite  oosts  d  this  suit  up  to  and  inolnding  the  hearing  of 
his  cause. 

And  whatever  may  be  found  due,  in  respect  of  the  residne,  should  be  paid  into 
>>nrt  to  the  credit  of  tAtia  cause,  witii  liberty  to  apply. 

[621]  Holmes  dl  Baddslky.  J«iy  27,  1843. 

[S.  C.  reversed  on  appeal,  1  Ph.  476 ;  41  £.  R.  713 ;  14  L.  J.  Ch.  113 ;  9  Jur.  289 ; 
for  subsequent  proceedings,  see  7  Beav,  69.  See  Peane  y.  Ptaru,  1846,  1  De  G.  & 
Sm.  27 ;  Pearce  v.  Foster,  1885,  15  Q.  B.  D.  119.] 

L  and  B.  claimed  an  estate  adversely,  as  heirs  ex  parte  paiema,  and  C.  claimed  the 
estate  as  heir  ex  parte  materna.  In  a  suit  by  A.  against  B.  to  set  aside  a  compromise 
entered  into  between  them,  B.  admitted  he  had  in  his  possession  cases  submitted 
for  the  o|anion  of  counsel  after  C.'s  adverse  claim,  and  in  contemplation  of  Ic^ 
^oeeedings.   Held,  that  they  were  not  privileged. 

In  the  same  case,  the  Defendrat  B.  stated,  that  A.  and  C.  had  entered  into  some 
eompromise  to  Bhaie  ^e  proceeds  of  tiie  estate,  and  that  he  believed,  that  the  suit 
was  canied  on  by  A.  for  the  benefit  and  in  concert  with  C.  Held,  that  this  did 
not  rdieve  B.  from  the  obligation  to  produce  the  oases. 
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The  Plaintiff  and  the.  Defendants .  ehumed  an  estate,  adrersely,  as  hon  at  lav 

ez  parte  patema  of  Susannah  Holm^  the  younger,  wlio  died  in  1838,  the  Defsodairti 
allemng  that  the  Plaintiff  vss  illegitimate. 

The  estate  was  also  claimed- Mrs.  Hemming,  as  heir  ex  parte  matema. 

In  1639  the  Plaintiff  entered  into  a  compromise  of  his  claim  with  the  Defendant^ 
by  which  the  produce  of  the  estate  was  to  be  divided  between  them  in  certtin  prop» 
tions,  and  in  184S  the  Plaintil^  alleging  that  the  truisaction  wag  tainted  with  fiM 
and  misrepresentation,  filed  this  bill  to  set  it  aside. 

The  Defendants,  by  .  their  answer,  stated  the  claims  of  the  heir  ex  parte  fnaUrta, 
and  that  iu  1841  -tlie  1^1  estate  in  the  property  had  improperly  been  ccmTeyedH 
Elworthy,  upon  some  trusts  for  the  benefit  of  the  Plaintiff  and  Mrs.  Hemming  andli 
give  effect  to  some  oomprombe  'between  them,  to  share  the  wooeeds  of  the  esfaM 
and  they  stated  as  follows : — "  And  the  Defendants  believe  this  suit  to  be  instiMi 
and  carried  on,  not  only  for  the  benefit  of  the  said  Complainant,  bat  for  the  beosl 
and  in  concert  with  the  said  Mrs:  Hemming,  as  well  as  the  said  Elworthy." 

The  Defendants  admitted  "  that  they  had  in  their  possession  or  power,  eetim 
letters  and  copies  of  letters'  [522]  between  their  solicitors,  as  such  solicitors,  u 
various  persons,  of  various  dates  subsequent  to  August  1838,  and  a  case  marked  wil 
the  letter  (A),  on  the  behalf  of  the  Defendants,  laid  before  counsel  in  the  month  i 
November  1838,  with  his  opinion  hereon,  and  another  case  marked  with  thelett 
(B),  on  behalf  of  the  DefendantSj  laid  before  counsel  in  the  month  of  January  181 
with  his  opinion  thereon,  which  cases  were  laid  before  counsel,  and  all  of  which  IsCti 
were  written  and  sent,  «lter  the  Defendants  were  aware  that  a  olaim  to  the  m 
estates,  adverse  to  the  title>of  the'said  Defendants,  was  about  to  be  made  oft  the  pi 
of  the  (dleged  heir  to  Susannah  Holmes  the  younger,  ez  parte  nuUema,  and  in  oonti 
plation  of  legal  jvoceedings  being  taken  by  the  said  Defendants  to  enforoe  such  tit 
and  the  greater  number  thereof,  after  the  said  claim  had  actually  been  made  on  I 
part  of  Mrs.  Hemming,  And  oacasioned  by,  and  with  reference  to  such  claim,  and  «i 
reference  to  the  right  and  title  of  the  said  Defelidants  in  issue  in  this  cause,  and  « 
wholly  independent  of  the  compromise  by  the  said  Complainant's  said  bill  souzht 
be  set  aside,  and  without  any  reference  thereto.  They  add,  t^t  they  were  adviri 
and  insisted,  that  bl\  the  said  docaments  and  the  said  two  cases  and  opinions,  and  i 
the  said  letters  and  copies  of  letten  were  privileged  commonicatioas,  and  that  tk 
were  not  bound  to  produce  the  same,  or  make  any  discovery  in  reUtaon  thereta" 

A  moticm  was  now  made  for  the  production  m  these  documents. 

Mr.  Pemberton  Leigh,  Mr.  G.  Tumjsr,  and  Mr.  Bird,  in  support  of  the  motion. 

Mr.  Kinderstey  land  Mr.  G.  Russell,  amML 

[623]  Mr:  Pemberton  Leigh,  in  reply. 

Curling  v.  Faring  <2  Myl.  &  K.  380),  Storej/y.  Lord  George  Lennm  (1  Myl  ftfll 
525),  Herring  v.  Clobery  {1  Phillips,  91),  and  Cho3mondeley  v.  CUiUm  (Turn.  &  n 
p.  116;  and  see  Jonea t.  i^A,  1  Phillips,  96),  were  cited.  J 

The  Master  of  the  Rolls  [Lord  Langdale].  The  question  in  this  c«se  ■ 
whether  the  documents  referred  to  ought  to  be  produced.  The  bill  is  filed  br 
person  who  claims  to  be  heir  at  law  of  Susannah  Holmes,  ex  parte  paJema,  and  niu 
be  makes  out  his  claim  in  that  oharaoter,  the  suit  euinot  be  maintained.  Having  11 
his  bill  to  set  aside  a  deed  of  compromise,  he  moves  on  the  answer  that  certain  doi 
ments  in  the  Defendante'.possession  ma^  be  produced.  It  appean  that  Uie  Defeodal 
in  this  case,  are  persons  who  also  dami  to  be  heirs  at  law  of  Susannah  Holmc% 
parte  patema,  so  far,  therefore  as  the  question  whether  the  heirs  ex  parU  patam ' 
matema,  ou^ht  to  prevail,  the  Plaintiff  and  Defendante  have  similar  interests.  So 
from  anything  adverse,  they  have  precisely  the  same  interest,  and  no  qnestioa. 
raised  in  this  case  by  the  Plaintiff  as  to  any  right  ex  parte  matema.  Sometime  al 
the  death  of  the  party  in  possession,  claims  ex  parte  matema  were  made,  and  i 
Defendants,  claiming  as  heirs  ez  parte  patema,  found  it  necessary  to  prepare  to  d^ 
their  right  as  heirs  ez  parte  paiema,  against  the  claim  of  the  heirs  ez  parte  maten 
The  contest  on  this  occasiDn  is  as  to  the  production  of  the  documents  which  aross 
consequence.  The  Defendants  state  in  their  answer  that  the  cases  were  laid  bsfi 
counsel,  and  the  letters  were  written  and  sent  after  they  were  aware  "  that  a  daim 
[KM]  the  said  estates  adverse  to  their  title  was  about  to  be  made  on  the  part  o<  0 
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allied  heir  to  the  said  Susannah  Holmes  the  youneer,  ex  parte  matema,  and  in  con- 
templation of  legal  proceedings  being  taken  by  the  l3efendant8  to  enforce  such  title, 
and  the  greater  namber  thereof  after  the  said  claim  had  actually  been  made  on  the 
part  of  mm.  Hemming,  and  occasioned  by  and  with  reference  to  snch  claim,  and  frith 
nferenoe  to  the  right  and  title  of  these  Defendants  in  issue  in  this  cause,  and  the 
Mid  cross-cause,  by  the  said  Defendants  instituted  as  aforesaid,  and  was  wholly 
ndependent  of  the  compromise  bv  the  said  Complainant's  said  bill  sought  to  be  set 
aside,  and  without  any  reference  thereto." 

If  it  be  true  that  the  rieht  of  the  Defendants  as  heirs  ex  parte  paterna  was  in  qu^ 
tion  botveen  them  and  those  claiming  ex  parte  mafemot  the  issue  in  this  cause  is 
SMtething  quite  different  from  that  which  was  then  in  question.  Taking  the  record 
as  it  stands,  the  Plaintiff  in  this  suit  must  stand  or  fall  by  establishing  that  he  is  heir 
apairUpatema,  there  is  nothing  now  in  controversy  between  these  parties  which  was 
tiien  in  issue.  It  is  clear,  that  these  documents  originated  before  the  suit  between  the 
Plaint  and  Defendants  in  this  case  arose  or  was  in  contemplation,  it  does  not  therefore 
q^iear  to  me  that  the  Defendants  are  entitled  to  the  protection  which  they  hare  asked. 

It  is  said  that  the  letters  passed  between  the  Defendants  and  thur  solicitors,  but 
the  ri^t  to  protection  on  that  account  fails  on  the  words  in  the  answer. 

It  IS  then  contended  that  this  bill,  though  the  suit  of  the  Plaintiff,  is  in  effect,  in 
tome  way  or  other,  the  suit  of  Mrs.  Hemming  and  that  although  the  Fhuntiff  has  so 
framed  his  bill  as  to  stand  or  fall  by  his  title  of  heir  ex  [OSt]  parte  ptUemOj  yet  that 
Mme  arrangement  has  been  made  by  the  Plaintiff  with  the  person  cuuming  as  heir  ex 
farle  matema,  and  that  the  Plaintiff  is  carrying;  on  the  suit  in  concert  with  her  and  for 
her  benefit,  and  that  as  she  would  not  hare  a  right  to  production,  therefore  the  Plaintiff 
ought  not.    I  do  not  recollect  having  such  a  case  as  this  attempted  before. 

It  is  also  said  that  the  Plaintiff  having  got  a  discovery  might  dismiss  the  bill,  and 
Mrs.  Hemming  might  file  a  bill  of  her  own  and  use  the  discovery  obtained  in 
this  aait.  I  am  of  opinion,  that  s|>ecuIationB  of  this  sort  ou^ht  not  to  affect  the  rights 
of  parties  on  the  record.  There  is  no  possibility  of  knowing  what  may  be  the  con- 
Hqaence  of  the  production  of  documents  which  the  Plaintiff  in  a  cause  may  obtain. 
Ihis  Court  cannot  act  on  such  speculations.  I  must  look  at  this  record  as  constructed 
in  a  particular  form,  and  not  speculate  on  the  use  which  may  be  made  of  the  discovery 
vhen  obtained. 

I  think  that  the  Haintiff  is  entitled  to  the  production  of  the  letters  and  oases. 

Kon. — On  appeal  to  the  Lord  Chancellor,  this  case  was  reversed  on  the  25th  of 
Norember  1644. 

[BK]  Tbm  AixoBinEY-QsNSBAL  V,  The  Gbocees'  Compant.  (Laxton's  Chabity.) 

Jan.  18,  20,  21,  1166. 

[S.  C.  12  L.  J.  Ch.  195 ;  8  Jur.  1165.] 

A  testator  by  his  will  founded  a  charity,  towards  which  he  directed  certain  and 
definite  sums  to  be  applied,  and  he  devised  estates  to  a  company  for  that  purpose. 
The  will  contained  no  express  beneficial  gift  to  the  company.  Held,  however, 
under  the  circumstances,  that  the  company  was  entitled  to  the  increased  rents  of 
the  property  after  making  the  fixed  payments. 

This  information  was  filed  by  the  Attorney-General,  at  the  relation  of  several  of 
the  inhabitants  of  Oundle,  and  it  sought  to  have  the  whole  increased  rents  of  property 
derised  to  the  Grocers'  Company,  applied  to  the  charitable  purposes  stated  in  the 
testator's  will 

Sir  W.  Laxton  by  his  will,  dated  the  I7th  of  July  1566,  after  giving  certain 
pccaniary  legacies,  devised  as  folloira: — "The  residue  of  all  my  manors,  lands,"  Ac, 
"I  leave  to  descend,  after  the  decease  of  Dame  J(Aane  my  wife,  to  mv  cousin  Jofaane 
Wanton,  my  ri^ht  heir,  and  her  heirs  for  ever,  aooordine  to  tiie  order  of  the  Kine 
and  Queen's  Majesties'  lawes ; "  and  he  appointed  his  wi»  to  be  sole  executrix  of  hu 
win,  and  certain  persons  thwein  named  to  oe  orerseOTS,  who  were  to  assiat  her. 
B.U.— 30 
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Od  the  22d  of  July  1556  the  testator  nude  a  oodicQ,  which  m*  ufoUonv- 
After  redting  Uiat  "  be  was  fully  minded  to  erect  and  foimd  a  free  gnmuiur  a^woln 
Oiindld,  in  the  county  of  Northampton,  to  have  continuance  for  ever,  to  be  lo^  ii 
the  messuage,  late  called  the  Guyld  or  Fratemi^  House  of  Oundle  i^oresaid,  w\aA 
free  school  ne  willed,  should  be  ^led  the  Free  Grammar  School  of  him.  Sir  Willna 
Lazton,  Knight,  Alderman  of  London."   And  further  reciting,  "Uiathis  mind,wi^ 
and  intent  was,  that  the  schoolmaster  of  the  said  free  school,  for  the  time  bent 
should  have  for  his  stipend  and  wages  yearly,  £,1B,  and  the  usher  of  the  said  seko^ 
yearly,  £6,  13s.  4d.    And  that  his  whole  [K?7]  mind  and  intent  was,  to  haveaem 
poor  men  perpetually  to  be  found  at  Oundle  aforesaid,  and  to  have  each  oi  them  8i 
weekly,  towaras  their  maintenance  and  relief,  and  also  convenient  lodging  and ' 
house-room  and  dwelling  in  the  said  messuage  or  teqementi  then  of  late  caSed  Gi , 
or  Fraternity  House  of  Oundle,   And  Uiat  for  the  said  godly  intent  and  purpoM^ 
had  taken  order,  and  &at  U  tons  agrad  between  him  and  the  Wardens  of  the  Conunon  ' 
of  the  Mystery  of  the  Grocers  witiiin  Uie  City  of  London ;  and  that  ho  bul  set 
unto  them,  in  particular,  certain  of  his  lands  and  tenements  within  the 
London,  as  well  for  the  payment  of  the  stipends  aforesaid,  appointed  to  the 
schoolmaster  and  usher,  and  for  the  poor  men,  as  also  for  the  reparatioD 
maintenance  of  the  said  messuage  or  tenement^  then  of  late  called  the  Guyld  i 
Fraternity  House  of  Oundle ;  and  that  he,  minding  the  accomplishment  of  all  tl 
premlaes,  and  to  have  the  same  take  effect  according  to  his  full  mind  and  inteaitt  tfi 
by  his  said  codicil,  will,  devise,  give,  and  bequeath  unto  the  Defendants,  the  Wsida 
and  Commonalty  of  the  Mystery  of  the  Grocers  within  the  City  of  London,  and 
their  suocessors  for  ever,"  certain  messuages,  lands,  tenements,  &o.,  in  his  ood 
specified:  "to  hold  the  same  unto  them  and  their  successors  for  erer,  mm 
condition  aaid  inteiU  thereinafter  expressed  and  declared ;  that  is  to  say,  Uiat  we 
wardens  and  commonalty,  within  as  conreoient  time  as  they  might  or  oould,  di 
make  suit  wit^  his  executors  to  the  King  and  Queen's  Majesties,  to  ol^n  at  tii 
Highnesses*  hands,  the  said  messuage  or  tenement,  then  of  late  called  the  Guyld 
Fraternity  House  of  Oundle  aforesaid ;  and  the  aaid  messuage  or  tenement  beii 
obtained,  he  willed  the  same  to  be  employed  and  used  for  the  schoolhouse  afweM 
and  for  the  habitation  of  the  said  seven  poor  men."   And  he  also  willed  that 
Grocers'  Company  [6281  should,  from  time  to  time,  for  ever  more,  provide  a  ache 
master  and  usher,  and  should  yearly  pay  the  schoolmaster    out  of  the  issues, 
and  reversions  of  the  messuage,  lands,  and  tenements  aforesaid  to  them  bequead 
for  his  stipend  and  wages  yearly,  £18,  and  to  the  usher  £6,  13s.  4d."    And  he  d 
willed  them,  with  the  advice  and  consent  of  the  Vicar,  &a,  of  Oundle,  to  aopoint 
poor  men  to  be  bedennen  for  him,  the  said  Sir  William  Laxton,  in  tiie  sara  men 
to  have  their  convenient  lodging  and  dwelling  therein  freely,  and  that  die 
company  should,  yearly,  pay,  "  ont  of  the  issues  and  revenues  <^  the  foresaid  la 
and  tenements,"  to  every  one  of  the  said  poor  men  31a.,  which  amounted  weekly 
the  rate  of  8d  a-piece ; "  and  he  further  willed,  that  the  Grocers'  Company  shea 
yearly,  pay  uuto  the  Vicar,  &c.,  of  Oundle,  24s.,  to  be  employed  in  the  npwvtitm 
maintenance  of  the  said  free  school ;  and  he  further  willed,  ^uit  Uie  aaia  free  ad 
schoolmaster,  usher,  and  bedesmen  should  perpetuiUly  be  named  and  called  the  fa 
school,  &c.,  of  Sir  William  Laxton. 

And  he  willed,  "  that  for  lack  of  convenient  time  further  to  explain  and  set  i 
the  erection  aforesaid,  that  all  other  things  necessarily  touching  the  erertioa  1 
continuance  of  the  said  free  school,  and  other  the  premises,  should  be  considered  i 
done  in  such  godly  sort,  as  by  the  good  discretion  of  his  ezeculaix  and  ovcnaos 
his  last  will  and  testament^  or  by  their  learned  ooons^  should  ha  thought  meeta 
convenient.'' 

The  testator  died  shortly  after  (25th  July  1556),  and  his  will  was  proved  b^l 
widow  on  the  28th  of  August  1556.  The  [K29]  company  accepted  the  property,  ■ 
the  guild  having  in  some  way  which  did  not  appear  been  obtained,  they  proceeded 
estaolish  the  charity,  after  some  disputes  and  litigation  with  the  widow  and  the  h 
at  law.  The  particulars  as  to  which  appeared  only  from  the  following  entries  in 
Defendants'  books. 

16tb  November  1566. — "Mr.  Alderman  Lodge  declared  at  this  ooart»  that 
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inniui  Laztoo,  Knii^t,  did  wOl,  by  his  l&st  will  and  teetament^  certain  huids  in 
LmdoQ  to  diis  company,  for  Uie  founding  of  a  free  school  and  maintaining  of  certain 
poor  persons,  as  by  his  will  may  appear ;  whereonto,  the  whole  assistants  are  well 
willing  to  receive  the  same,  with  thanksgiving  for  his  genteel  remembrance." 

7t£  December  1566. — "It  is  agreed,  that  Mr.  Wardens  shall  betake  a  copy  of  Sir 
William  Laxton's  will,  so  much  as  shall  concern  and  belong  to  the  erection  and  finding 
of  a  free  school  as  he  has  d^sed,  and  also  that  the  said  Mr.  Waidens  shall  view  the 
lands  given  for  the  same,  and  to  know  what  years  is  granted  of  the  same  lands,  and 
when  the  same  shall  be  expired." 

23d  December  1566. — "Whereas  Sir  William  Laxton,  Knight,  deceased,  by  his 
last  will  and  testament,  devised  certain  lands  and  tenements  within  the  City  of 
LfHidoo,  for  the  erection  of  a  free  school  and  maintenance  of  certain  poor  perscms  in 
Oondle^  in  the  county  of  Northampton,  and  further  willed  that  this  company  should 
have  ^  order,  rule,  and  disposition  thereof,  and  forannnch  as  it  has  been  sundiy 
times  moved  to  this  house,  whether  they  would  take  upon  them  to  have  the  said  lands 
to  the  intent  aforesaid  or  not ;  at  this  court,  the  whole  assistants,  with  thanksgiving, 
»  well  willing,  pleased,  and  contented  to  receive  the  same,  and  [630]  thereopon  have 
ippointed  Mr.  Wardens,  Mr.  Tathill,  and  Mr.  Grafton,  to  speak  with  Mr.  Southcott 
to  travaile  with  them,  in  drawing  a  plot  and  form  in  what  manner  the  same  may  be 
kme,  and  that  finished,  to  certify  the  house  thereof  at  the  next  court" 

17th  May  1557. — "  At  this  court  there  was  a  letter  sent  from  the  Earl  of  Bedford 
»  this  company,  which  read,  the  effect  was,  Uiat  this  company  should  further  the 
esacy  of  Mr.  Laxton  for  the  erection  of  a  free  school  at  Oundte,  in  Nort)hampt(mshire ; 
rheranpcni  it  is  agreed  it  shall  be  moved  at  the  next  court" 

6th  JaW  1557.—"  It  is  also  agreed  that  Mr.  Wardens,  Mr.  Milk,  and  Mr.  Grafton 
ihill  trnvaue  widi  Mr.  Soutiwott^  for  a  draft  to  be  nude  id  the  free  school  at  Oundle, 
i  the  late  g}St  of  Sir  William  Laxton,  Knight,  deceased ;  and  all  such  money  as  Mr. 
K^ardene  shall  lay  out  for  the  same,  or  for  anything  thereunto  appertaining,  shall  be 
ft  the  common  goods  of  this  house,  and  this  court  be  a  sufficient  warranty  for  them." 

12th  Novemoer  1557. — "At  this  court,  Mr.  Alderman  Lodge,  in  open  Court,  did 
leclare,  that  the  Lady  Laxton  is  minded  to  make  assurance  to  this  company  of  all 
Dch  lands  as  Sir  William  Laxton,  by  his  last  will  and  testament,  did  give  to  this 
ompany  after  her  decease,  to  the  intent  and  upon  condition,  that  the  said  wardens 
hould  employ  the  same  to  such  uses  and  purposes  as  he  in  his  last  will  and  testament 
lath  declared ;  at  which  court  Mr.  Southcott  was  required  to  know,  whM  assurance 
ras  necessary  for  the  com|»ny,  who  declared  that  the  will  of  Shr  William  laxton, 
«ng  inrolled  in  the  hustings  of  London,  shall  be  sufficient  assnnuioe  to  ^is  company ; 
Vb  the  said  Mr.  Southcott  thought  it  [631]  necessary  to  have  a  release  from  Mr. 
Vanton  and  his  wife,  to  put  all  things  out  of  doubt ;  whereupon,  Mr.  Wanton  being 
Iten  present,  was  required  to  do  the  same,  who  answered  that  for  his  part  he  would 
ever  hinder  that  good  work  which  Mr.  Lakton  had  devised  to  be  done,  notwithstand- 
ig  he  would  that  nis  heirs  should  take  such  benefit  as  the  law  will  give  them,  if  the 
ompany  should  chance  to  break  the  said  Mr.  Laxton's  will ;  and  thereupon  tite  said 
Ir.  Wanton  desired  that  Mr.  Southcott  and  Mr.  Gilbert  might  talk  therein." 

Ist  Msrch  1558. — "  It  is  agreed  that  Mr.  Wardens,  Mr.  Grafton,  and  Mr.  Kamsey 
\aXl  commune  and  talk  with  Mr.  Thomas  Wanton  and  his  wife,  for  and  about  a 
slease,  from  them  twain,  of  Mr.  Laxton's  lands,  which  he  gave  to  this  company  for 
oding  and  maintaining  of  a  school  at  Oundle  in  Northamptonshire ;  and  they,  the 
ersoDS  aforesaid,  to  require  Mr.  Recorder  and  an  alderman  to  go  to  Mr.  Wanton  for 
9  take  knowled^  of  the  said  release." 

9th  October  1560. — "  Whereas  Mr.  Thomas  Lodge,  alderman,  declared,  at  a  court 
I  aseistaots  holden  on  the  16th  day  of  November  1566,  that  Sir  William  Laxton, 
night  and  alderman  of  London,  did  0ve  and  bequeatii  to  this  company,  by  his  last 
ill  and  testament,  certain  lands  and  tenements  in  London,  for  finding  of  a  free 
shool  and  ^oot  men  at  Oundle  in  Northamptonshire;  and  thereupon,  the  whole 
rart  at  that  time  received  the  same  with  thanksgiving,  and  now,  at  this  court,  the 
lid  gift  concerning  the"  [here  was  a  short  obliteration  in  the  entry]  "was  revived 
od  nad  in  memory,  wherefore  the  assistants  above  written  are  and  will  be  well 
illing  to  receive  the  same  lands  so  bequeathed,  and  so  to  per-[632]-form  the  will  of 
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the  s&id  Sir  Williaxa  Laxton.  And  furthermore  it  vas  agreed'  that  Mr.  Wardo* 
shall  retain  oounsel  learned  in  the  laws  ot  thia  realm,  to  hare  an  aasoranoe  from  -tiu 
Lady  Laxton,  widow,  late  wife  of  the  same  Sir  William  Laxton,  tat  to  eonrey  the 
interest  of  the  same  lands  to  this  company." 

Utfa  October  1666.-~"Item~Touching  Sir  W.  Laxton's  will,  Mr.  Waideu  m 
requested  to  speak  with  the  Lady  Laxton  and  to  know  her  pleanure  therein,  wUd 
they  have  promised  to  do." 

11th  August  1570.— "Item — A  motion  was  mode  now  touching  Sir  WilliiB 
Laxton's  will  for  the  schoolhouse  at  Oundle,  but  the  taking  any  order  therein  im 
deferred  until  another  time." 

27th  July  1S71.— "  Touching  Sir  W.  Laxton's  good  devise  for  tbe  uuunteoaoee  itf 
a  free  school  and  other  things,  communication  was  now  had,  and  in  the  end,  Ifr. 
Wardens  were  called  to  take  painB  thereiQ,  and  to  take  good  oouosel,  what  ways  vm 
left  to  bring  tho  same  to  good  eflfoot ;  and  each  chams  as  shall  arise  aboat  the  umk, 
to  be  borne  ai  the  goods  of  thia  house,  and  thoir  order  to  be  a  discharge  anffidentfv 
the  same." 

1571. — It  appeared,  from  a  bill  of  costs,  that  in  this  year,  counsel's  oinnjon  th 
taken,  "  touching  the  force  of  the  codicil,  which  he  said  was  as  good  as  any  pirt  d 
the  will ; "  and  that  the  company  exhibited  their  bill  in  Chancery  against  Lady  Luun 
and  Mrs.  Wanton  respecting  the  devise,  which  was  carried  to  a  hearing. 
pleadings  in  the  suit  were  not,  however,  produced. 

rSSS]  18th  October  1672. — "Communication  was  had  concerning  the  freeadioal 
at  Ounme,  which  Sir  William  Laxton  did,  by  his  will,  appoint  to  be  erected  sad 
continued  by  this  company ;  and  the  matter  mtween  the  Wantons  and  the  compsar 
being  yesterday  heard  in  the  Court  of  Chancery,  where  the  Lord  Keeper  took  orde^ 
that  Mr.  Wardens  shall  speak  with  Mrs.  Wanton,  being  next  heir  to  Sir  WiUia 
Laxtcm,  and  propose  to  agree  witii  her  kx  some  reasonable  sum  of  money  to  ckai^ 
ndease  her  tide,  diat  she  and  her  heira  may  hereafter  have  in  the  lands  af^Btol 
for  the  maintenance  of  the  aaid  school ;  whereupon,  it  was  thought  good,  that  lb: 
Warden  Young,  Mr.  John  Biche,  and  Mr.  Richard  Young  shall  go  to  Mrs.  Wantos, 
to  speak  with  her,  which  was  so  done,  and  upon  their  answer,  it  was  a^'eed,  that  btr 
counsel  and  ours  shall  meet  with  Mr.  Wardens  this  afternoon  at  the  Tem^e,  in  Ut. 
Solicitor,  his  chambers,  and  there  to  have  conference  for  an  a^^eement.  There  vis 
conference  but  no  a^ement." 

24th  October  1572. — "This  Court  was  informed  what  had  been  done  in  the  nit 
for  the  lands  appointed  for  this  company  for  the  maintenance  of  Sir  William  Laztoa% 
school  in  Oundle,  which  hath  been  a  chargeable  suit :  and  there  was  now  read  id  I 
order  made  by  tibe  Lord  Keeper,  wherein  is  included  an  offsr  made  by  Mn.  Johanc 
Wanton,  and  also  a  dismission  out  of  the  Chancery.  Whereupon,  it  was  thoo^ 
eood  to  send  to  the  Lady  Lucton  presently,  to  know  ner  pleasure,  whether  she  wooU 
be  content  to  part  from  the  houses  for  her  lifetime,  and  to  let  the  company  posasB 
the  same,  that  with  the  rents,  thev  may  erect  and  maintain  the  school,  aoccnding  te 
Sir  William  Laxton's  will ;  and  tnere  were  now  sent  unto  her  Mr.  Alderman  Bon, 
Mr.  Warden  Young,' Mr.  Francis  Bowyer,  Mr.  Richard  Young,  and  Mr.  Thomas 
Norton,  which  brought  word,  [634]  that  the  said  Lady  Laxton  is  content  to  part 
from  the  said  houses  out  of  her  hand,  so  that  the  company  will,  with  the  rents  of  the 
same,  perf<Hm  uad  fulfil  the  will  of  the  said  Sir  William  Laxton  touching  the  mua- 
tenance  of  the  said  free  school  and  poor  men  at  Oundle.  And  there  wen  now 
requested  to  assist  Mr.  Wardens  in  the  said  business,  Mr.  Alderman  Boxe^  Mr. 
Richard  Thomhill,  Mr.  Nicholas  Backhouse,  and  Mr.  William  Owenshawe." 

19th  Deoembw  1572. — **At  the  aaid  court,  motion  made,  for  the  naming  <i 
certain  persons  of  this  company  to  be  feolfees  of  truat  to  reoeive  the  lands  of  the 
Lady  Laxton,  which  Sir  William  Laxton  bequeathed  to  them  for  the  maintenanee  of 
a  free  school  in  Oundle  in  Northamptonshire,  from  the  which  lands  the  Lady  Laxtoa  < 
is  content  presently  to  depart,  having  estate  in  the  same  for  the  term  of  her  fifa  ! 

And  it  was  agreed  that  Sir  J         miite  and  othen  shall  be  feoriSees  to  reoeave  Ae 

said  lands  to  the  use  aforesaid." 

13th  March  1572.— -"At  the  aforesaid  court,  motion  was  made,  of  reqnest  made 
by  the  Lady  Laxton,  to  grant  Sir  Thomaa  Lodge  a  lease  of  a  hous^  wherein  he 
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dwelleth  in  Comhill  for  twenty-one  years,  upon  consideration  that  she  will  presently 
release  the  lands  to  this  company  for  maintenance  of  a  free  school  in  Oandle  in  the 
ooonty  of  Northampton,  wherein  she  is  entitled  for  the  term  ot  her  life ;  and  at  Uiis 
instuit^  oame  Sir  Thomas  Lodge  himself  and  brongfat  the  book  whioh  was  drawn 
between  the  said  Lady  Laxton  and  the  company,  dectariDg  that  my  lady  is  content 
that  the  book  shall  pass,  and  that  the  company  sha\\  from  the  Annunciation  of  Our 
Lady  next,  eujoy  the  lands  appointed  to  them  by  the  will  of  Sir  William  Laxton, 
sod  be  charged,  within  as  convenient  time  as  the  com-[636}-pany  may,  to  erect, 
establish,  and  maintain  the  said  school  and  seven  poor  almsmen,  aod  all  other  things, 
■ocording  to  the  tenor  and  true  meaning  of  the  same  Sir  William  Laxton  his  wuL 
And  after  he  had  delivered  the  said  bwk,  he  declared,  that  forasmuch  as  he  hatii 
ab^ady  received  friendship  at  this  company's  hands,  he  is  ashamed  tp  receive  any- 
thing of  the  same ;  nevertheless,  if  it  would  please  them,  at  the  request  of  the  said 
Dame  Johane  Laxton,  to  grant  him  a  lease  of  the  house  he  dwelleth  in,  he  would  take 
it  very  tibankfully  at  their  hands,  and  think  himself  much  bound  to  them  for  the 
good-willa  therem ;  whose  suit  being  heard,  and  consideration  thereof  had,  he  was 
answered,  that  he  needeth  not  to  have  any  mistrust  in  the  company,  for  they  do  not 
mind  to  put  him  out  of  the  house,  though  his  lease  was  expired,  and  other  answer 
they  were  not  determined  to  make  therein,  and  as  for  the  book,  they  do  agree  and 
order  that  it  shall  be  engrossed  and  sealed,  and  the  company,  by  the  feoffees,  seized 
of  the  lands,  according  to  the  tenor  of  the  said  book,  that  Mr.  Wardens  shall,  as 
Kmveniently  and  as  speedily  as  they  can,  settle  the  school  and  almsmen,  in  sueh 
wder  as  is  limited  in  the  will  of  Sir  William  Laxton." 

12th  June  1573. — "Firsts  at  this  court,  was  read  the  proceediogs  and  order  t^en 
by  Mr.  Wardens  at  Oundle,  concerning  the  establishing  of  the  schoolhouse,  school- 
naster,  usher,  and  seven  poor  men  tnere,  viz. : — Upon  the  3d  day  of  June  last, 
posaeasion  was  taken  by  Mr.  Owenshaw  ukt  Mr.  Hawke,  bung  two  of  the  feoffees 
tbereanto  appointed,  of  the  schoolhouse,  a  house  fortiie  schoolmaster  and  another  for 
the  uaha*,  according  to  a  deed  of  feoffment  made  by  Dame  Johane  Laxton,  which 
was  done  in  ihe  presence  of  a  great  number  of  the  town  of  Oundle,  both  old  and 
^oung;  and  there  was  given  to  forty-eight  scholars  a  penny  a-[636]-piece,  to  the 
intent  they  should  the  better  remember  Mr.  Wardens  being  at  Oundle  about  the  said 
posaessdon.  And  there  was  also  given  to  five  poor  women  there,  before  now  placed 
oy  the  Lady  Laxton  and  now  removed  to  place  men  there,  to  each  of  them, 
twelvepence. 

The  expences  to  which  the  company  were  put  abont  these  matters  were, 
i^iarently,  paid  by  them  out  of  their  private  monies. 

When  the  company  took  pusession  of  the  inroperty  in  1573,  the  rental  amounted 
U>  about  £60  per  annum.  The  sums  specified  in  the  testator's  codicil  amounted  to 
£38  vhich  was  paid  by  the  company,  and  the  sur^ns,  from  the  commencement  of 
tibe  charity,  was  retained  by  them.  In  1577  John  Wanton  (who  was  assumed  to  be 
the  then  heir),  made  some  claim  to  the  property.  He  represented  to  the  company, 
that  he  was  entitled,  as  his  counsel  did  declare  unto  him,  to  the  lands,  &c  ;  yet,  to 
ivoid  suit  in  law,  he  proposed  that  four  councillors,  two  to  be  chosen  by  each  party, 
ihould  declare  their  opinions  on  the  same.  What  became  of  this  daim  did  not 
4)pear,  but  in  the  following  year  (1576),  the  company  increased  the  salaries  of  the 
Bchoolmaster  and  usher  by  "benevolences"  of  £6,  38.  4d.  and  £3,  6s.  8d.  each 
respectively.  The  company  continued  to  receive  the  increased  rents,  and  after 
making  payments  to  the  charity  with  some  augmentation,  retained  the  surplus. 

At  the  great  fire  of  London  in  1666,  this  together  with  other  property  of  tiie 
emnpany,  was  destroyed,  and  they  became  considerably  indebted. 

By  a  decree  of  duuitable  usm  issued  undw  the  43  Eliz.  c.  4,  after  reciting  an 
inquisition  whereby  the  jurors  found  amongst  others,  the  particulars  of  this 

property  which  was  charged  by  Sir  William  Laxton  with  the  charitable  payments 
amounting  to  £38,  and  that  the  company  did  think  fit  to  augment  during  their 
pleasure  (shewing  the  payments  to  amount  to  £102,  16s.,  and  that  they  were  willing 
m  future  to  pay  £82,  168.),  and  that  their  whole  estate  should  be  charged  with  the 
arrears  of  this  and  the  other  charities ;  it  was  ordered,  that  all  the  real  estate  of  the 
eompaoy  should  stand  charged  with  all  the  growing  charitable  uses  and  the  arrears, 
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and  should  be  eonvwod  to  trustees  for  that  purpose,  and  in  consideratkRi  U  As 
impoverished  state  ot  l^e  company,  twenty  yean  was  ^ren  them  for  die  paymeet  rf 

the  arrears. 

Their  whole  ebtate,  including  that  of  Sir  William  Laxton,  was  aootodinglT  eoa- 
Teyed  to  trustees  to  pay  the  chuitieB  mentioned  in  the  schedule.  In  tiie  smdsb 
the  rental  of  the  Laxton  estates  then  appeared  to  be  £167,  and  the  paymnts  dnteyi 
to  be  made  were  £82,  IBs.  only. 

The  estate  had  dnoe  oome  back  to  the  company,  and  the  gross  rental  had  i 
to  £1500  a  year,  and  the  company  had  idso  a  sum  of  £8646  conads,  which  had 
from  the  safe  of  part  of  the  charity  estate  under  the  London  Kidge  Act 

Of  the  present  income,  the  company  applied  about  £300  a  year  only  to 
purposes  of  the  charity,  and  retained  the  remainder. 

This  information  sought  a  declaration  that  the  whole  income  of  the  property 
applicable  to  the  purposes  of  the  charity,  and  for  a  scheme,  having  a  more  ext« 
system  of  education,  under  the  3  &  4  Vict,  c  77. 

rS38^  The  Defendants,  by  their  answer,  daimed  to  be  entitled  to  appropriBte  d 
surpus  income  beyond  the  payments  made  by  them,  to  their  own  use. 

Mr.  G-.  Turner  and  Mr.  Collins,  in  support  of  the  information.  The  role  d  d 
Court,  as  Utid  down  in  The  Aitom^-Oeneral  v.  The  Dra^^  Com^emy  (2  Bear.  p.  511 
in  conformity  with  the  prior  decisions,  is  Uiis,  that  in  every  case  where  the  seu 
purpose  of  a  gift  or  conveyance  is  declu«d  to  be  a  charity,  and  the  par^nlsra 
ments  do  juA  exhaust  the  whole  fnnd  any  suri^us  will  belong  to  the  charity,  qui 
there  are  other  circumstances,  from  which  a  contrary  intention  of  the  testator  on 
collected."  (2  Beav.  p.  611.) 

So  in  The  Attmmey-General  v.  Ihe  Cooper^  Compcmy  (3  Beav.  p.  34),  Uie  mk 
again  thus  stated,  "  that  if  the  testator  clearly  decUurea  an  intention  of  devotuig  I 
whole  income  of  a  property  to  charitable  purposes,  then,  although  he  does  no^ 
specifically  directing  the  application  of  portions  of  it,  exhaust  the  whole  income, 
the  general  intention  that  the  whole  shall  be  applied  to  charitable  purposes 
prevail ;  and  on  the  other  hand,  although  he  does  not  make  any  such  general  deds 
tion  of  devoting  the  whole  to  charity,  but  gives  each  and  every  portion  of  the  ^ 
income  at  the  time,  to  some  charitable  purposes,  and  that  means  exhaosts  ' 
whole,  then,  if  the  income  should  afterwards  increase,  the  increase  will  also  be  " 
able  to  diaritable  purposes." 

The  whole  intention  of  the  testator  was  charity,  and  there  is  not,  upon  die  eofi 
the  slightest  trace  of  an  [539]  intention  to  benefit  the  Grocers'  Comneny.  t 
testator  says,  he  was  "  fully  minded  to  erect  and  found  a  grammar  school,"  snd  * 
the  schoolmaster  and  usher  should  have  a  particular  stipend,  and  his  "whole  i 
and  intent  was  to  have  seven  poor  men  perpetually  to  be  found,"  &c. ;  and  he  redtt 
that  for  the  said  godly  intent,  he  had  taken  order  and  agreed  with  the  Gi 
Company,  and  that  he  bad  set  out  unto  them  certain  lands ;  but  for  what  parpa 
"As  well  for  the  payment  of  the  stipends  aforesaid  appointed  to  the  said  bum 
master  and  usher,  and  of  the  ^toor  men,  and  also  for  the  reparation  and  mainteniM 
of  die  guild,  and  then  he,  "mmding  the  accomplishment  of  all  the  premises,  snd 
have  the  same  take  effect  according  to  his  full  mind  and  intent^**  devises,  to ' 
Defendants  upon  condition  and  intent,  &o.  In  this  there  is  no  trace  of  any 
of  giving  a  benefit  to  the  company,  but  merely  an  intention  to  {KDVide  for  the 
tenance,  in  perpetuity,  of  the  difierent  objects  of  his  charity. 

The  wonia  "upon  condition  and  to  the  intent,"  import  no  beneficial  gift^  si 
The  AttoTMy-OmeraX  v.  The  Cordwaineri  Company  (3  Myl.  &.  K.  534X  but  a  i 
trust;  for  the  payments  were  to  be,  "out  of  the  rente  and  reversions"  of 
premises,  and  not  out  of  the  Defendants'  own  revenues,  and  the  words  "i^ 
condition  "  were  used  in  The  Attorney-General  v.  2%e  Cooper^  Coti^pany  (3  Beav.  SO)^* 
though  there  was  a  gift  over,  still  the  Court  did  not  consider  the  Coopers'  Coo^ 
entitled  to  the  whole  increased  rents. 

The  loss  of  the  patronage  of  the  school  and  charity,  is  a  penalty  suffidoit 
answer  the  "condition."  The  [510]  testator  authorises  his  executrix  snd  onnM 
to  do  aD  thin^  necessary  "touching  the  erection  and  oontinuanoe  <A  the  and  fa 
BchooL"   Again ;  from  the  circumstances  and  eapeoially  the  account^  tiie  letsowiB) 
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pnnimptioD  is,  that  the  specified  paymeDta  exhausted  the  whole  inoome  at  the 
time. 

The  entries  in  the  Defendants'  books  shew  no  claim  of  any  beneficial  interest,  but 
that  they  took  the  property  merely  for  the  purposes  of  the  charity. 

The  decree  did  not,  and  oould  not  alter  the  rights  of  the  charity,  which  was  not 
Feiweaented ;  tiie  whole  object  of  those  proceedings  was  to  give  time  lor  the  payment 
(d  the  arrears.  The  Commisst<m«r8  had  no  authority  to  a^er  the  foundation,  and  if 
the  deeree  did  make  an  alteration,  it  must  now  be  reviewed.  7%e  Attornof-Gmural  v. 
7k  Oneer^  Company  (1  Keen,  606),  Syndiaw  v.  7%0  Corjiomiion  of  Morpeth  (Duke's- 
CbaritaUe  Uses,  242).  Usage,  howevw  large,  cannot  alto-  the  rights  of  the  charity 
apparent  on  the  codicil,  for  trustees  cannot  acquire  a  right  against  the  charity  by  a 
continued  wrongful  application  of  charity  property. 

The  Attomey-Gmeral  v.  fFUaon  (3  Myl.  &  K.  362),  The  AUomey-Omeral  v.  The 
Skmunf  Company  (2  Ruas.  407),  The  Attomey-Oettend  v.  The  Painter  Stainera'  Company 
(3  Cox.  51),  were  also  referred  to  during  the  argument, 

Mr.  Pemberton  Leigh,  Mr.  Kindersley  and  Mr.  Bacon,  conirA.  First,  upon  the 
codicil  alone,  there  appears  no  devotion  of  the  whole  rents  to  the  charity,  but  an 
intention  that  the  specified  fixed  payments  should  be  made.  The  [541]  devise  is  not 
"in  trust"  aa  in  The  AUomey-Qmeral  v.  The  Jkapeti  Company  (2  Beav.  508),  but 
"upon  eonditicm,"  an  obligation  was  therefore  imposed  on  the  Grocers'  Company  to 
nake  the  specified  payments,  and  which  was  to  be  enf(»ced  by  the  "  oonditwD," 
raidering  them  liable  to  a  forfeiture  on  the  non-performance  of  the  "  mind,  will,  and 
intent "  of  the  testator,  to  have  the  specified  payments  made  to  the  several  objects 

r'nted  out  by  him.  In  The  AUomey-Gmeral  v.  The  Cordmaners'  Company  (3  MyL  & 
534)  a  condition,  giving  over  the  property  on  non-performance  of  his  will  by 
making  certain  fixed  payments,  was  considered  as  implying  a  benefit  to  the  Cord- 
wajners'  Company,  who  were  held  entitled  to  the  surplus.  Sir  John  Leach,  in  giving 
jadgment  in  that  case  says,  "The  imposition  of  a  penalty  for  non-performance  of  the 
oonditioii,  implies  a  benefit  if  the  condition  be  performed,  and  is  inoonsistent  with 
any  other  intention,  than  that  the  testator  meant  to  ^ve  a  beneficial  interest  to  the 
KHDpany  upon  the  terms  of  complying  with  t^e  directions  contained  in  his  will. 
Th«e  is,  therefore,  no  trust  either  express  or  imj^ed  for  charitable  purposes  further 
than  to  the  extent  of  the  special  diai^  imposed ;  and,  npon  all  tiie  principles  applied 
m  Ais  Court  to  such  a  case,  this  information  must  be  dismissed.**  U  does  not  appear 
tiiat  the  fixed  payments  exhausted  the  whole  rente,  the  surplus  was  therefore  intended 
for  the  benefit  of  the  Grocers'  Company  for  their  pains  and  trouble,  and  to  whom 
nothing  else  was  given  by  the  will  of  the  testator.  The  Attorney-Oeneral  v.  The 
(krpomtim  of  Bristd  (2  Jac.  &  W.  p.  319),  The  Attorney-General  v.  Bnuen  Nose  College 
<8  Bli.  377 ;  2  CL  &  Fin.  295). 

\}i^S£^  Secondly.  It  is  clear  that  the  codicil  is  not  the  origin  and  foundation  of 
the  Parity.  It  is  plain,  from  the  codicil,  that  there  had  been  some  previous  arrange- 
mmt  and  bargain  between  the  testator  and  the  Grocers'  Company.  He  says,  "  iuid 
whereas,  for  the  said  godly  intent  and  purpose,  I  have  taken  order,  and  U  is  agreed 
brtween  me  and  the  wardens,  &c.,  <h  ^rocws,  and  have  set  out  unto  them  in 
fattitfular,  certain  lands,"  &e.  If,  at  this  distance  of  time  the  terms  cannot  be 
poved,  they  most  be  ooUeoted  from  the  oontinoed  usage  since  the  deatii  of  the 
tflstator. 

The  ttitries  in  the  Defendants'  books  shew,  that  from  the  death  of  the  testator 
the  company  considered  they  bad  a  beneficial  interest  in  the  property.  Immediately 
after  the  testator's  death,  it  was  moved  "whether  they  would  take  upon  themselves 
the  said  lands,  to  the  intent  aforesaid  or  not ; "  they  directed  them  to  be  viewed,  and 
an  inquiry  of  "  what  years  were  granted  of  the  same  lands,  and  when  the  same  shall 
exmre."  They  declare  themselves  willing  to  receive  the  same,  "and  perform  the 
will "  and  "  received  the  same,  with  thanksgiving  for  his  ^nteel  remembrance ; "  and 
they  direct  all  the  expenoes  relating  thereto,  and  to  the  litigaticm  with  the  heir  to  be 
paid  out  of  the  "goods  of  the  honse." 

Thirdly.  The  continued  usage  adopted  from  the  veiy  ocmunencemcaitf  shews 
distinctly  the  terms  on  which  the  company  undertook  the  management  of  the  charity. 
Long  usage  has  always  betm  eonflderea  aa  affording  evidence  <n  the  tenns  on  whi^ 
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charity  estatea  are  held.  Attomey-Otnenl  v.  Catkerine  HaU  (Jacob,  381),  Tit 

Attomey-Gmeral  r.  C^im  College  (2  Keen,  150),  7^  Attorney-General  v.  Brazen  Km 
College  (2  CI.  &  Fm.  295).  Here  from  the  hour  the  Dfr{643]-fendants  took  poMesaoe, 
the  payments  have  never  eorresponded  with  the  rental ;  the  expences  and  d^aeDdcs 
have  been  supplied  from  thei^  private  funds,  and  the  surplus  naa,  from  that  da?  to 
the  present,  been  appropriated  by  the  Defendants  to  their  own  use,  notwitliitaiiuBg: 
the  adverse  claims  of  the  heir  and  the  Hbi^tion  whioh  ensued. 

Fourthly,  the  rights  have  been  determined  by  the  decree  of  the  ConuniiiioBai 
and.  this  Court  has  no  aadiority  to  alter  or  reverse  it. 

Mr.  Lloyd,  for  ^e  acfaoolmaster. 

Mr.  Turner,  in  reply. 

Ths  Master  of  thb  Bollb  [Lord  Langdalel.  The  sums  dir«etod  to  be  ap{iliad 
are,  beyond  all  doubt,  certain  and  definite  sums ;  nowever,  in  support  of  the  infomi' 
tion,  it  is  contended,  that  the  testator,  by  his  codicil,  intended  the  whole  revenne  d 
the  property  to  be  applied  to  the  charitable  purposes  mentioned  in  the  eodial,  wtak, 
on  hehsAi  of  the  Grocers'  Company  it  is  argued,  uiat  there  is  no  such  ^ner&l  iotenlus 
to  be  collected  from  the  documents,  and  that  he  intended  these  partieiilar  sums  esfy 
to  be  applied  to  the  charitable  purposes. 

It  is  perfectly  clear  that  this  oodioil  was  made  after  previous  cottsideration  by  the 
testator.  For  effectuating  his  purpose,  he  was  desirous  of  obtaining  front  tha  Oran 
a  particular  -  house,  in  which  he  wished  the  school  to  be  establinaed,  and  tJ»  poor 
bedesmen  to  dwell.  It  further  appears,  that  he  most  have  had  some  preivioas  eoa- 
munication  with  the  company  respecting  this  matter,  because  he  mentions  in  tii 
codicil  that  it  had  been  £544]  agreed  to  the  effect  there  stated,  and  that  for  the 
purpose  of  his  intended  bounty,  he  had  set  out  certain  property  for  the  payments  o( 
tiie  stipends,  &c. 

It  appears  from  the  evidence,  that  from  the  time  the  company  obtained  possessios 
of  the  property  down  to  the  present  time,  they  have  never,  at  any  period  (unless  it 
were  at  the  period  immediately  following  the  great  fire  of  London),  applied  the 
whole  of  the  income  derived  from  this  property  for  the  purposes  of  that  charity. 

I  quite  agree,  that  where  a  charitable  trust  has  been  established,  a  departare  from 
that  trust,  continued  for  a  great  len^h  of  time,  is  not^  merely  from  the  len^  of 
time,  to  be  considered  as  l^ally  justified,  but  lengUi  of  time  is  nevertheleas  a  eaam- 
stance  which  is  always  veiy  material  to  be  taken  into  considerB^D,  and  may  hm 
different  weight  attached  to  it^  according  to  tiie  circumstances  whiob  have  takea 
place.  As  public  bodies  of  this  nature  are  undo*  no  oUigation  to  aooept  feraata  of 
this  kind,  something  which  may  be  very  material  may  take  place  at  the  time  of  tibe 
acceptance  of  the  trust.  It  was  so  considered  by  Lord  Eldon  on  more  than  cos 
occasion.  (See  Jacob,  381 ;  and  see  atUe,  p.  386.)  On  the  other  hand,  the  arenia- 
stances  may  shew,  that  although  the  strict  directions  of  the  trust  have  never  been 
properly  observed,  yet  that  there  never  has  been  a  sufficient  cause  or  warrant  far 
deviating  from  it.  In  that  case,  length  of  time  cannot  be  used  as  any  foundation  for 
an  adverse  right 

In  this  case,  however,  taking  simply  the  fact,  that  there  never  has  been  sa 
application  of  the  rents  to  this  charity,  conformable  to  the  allegation  made  in  thii 
information,  that  the  whole  rent  belonged  to  the  charity,  [MIQ  we  must  knk 
narrowly  to  the  terms  of  the  codicil,  and  also  to  the  circnmstuices  vhibh  toolc  plaet 
at  the  time  when  the  company  obtained  possession  ctf  the  trust. 

The  circumstances  which  then  took  place  are  involved  in  a  great  degree  ef 
obscurity.  The  disputes  which  took  phce  immediately  after  the  death  of  the 
testator  shew,  that  the  fuxxwedings  of  the  company  were  noticed  and  watched  hy 
persons  who  had  an  interest  to. do  so,  by  Lady  lAzton,  who  was  giving  up  her  life 
interest  for  the  purposes  of  the  charity,  by  the  heir  at  law  of  the  testator,  -nho 
claimed  adversely  to  the  company,  and  also  by  the  officers  of  the  Crown,  from  when 
the  schoolhouse  was  to  be  obtained.  Under  these  drcumetances  we  find  the 
company  apply  less  than  the  full  amount  of  the  rents  for  the  purposes  of  this  cfaaritf. 
I  do  not  certainly  mean  to  say  that  this  would,  of  itself,  be  sufficient  to  shew  the 
title  of  the  company,  if  the  words  of  the  codicil  were  deariy  lAe  odwr  wij. 

Let  OB  consider  what  is  the  rule  of  the  Court  under  tlhese  eireamstaneeit  and  how 
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does  that  rule  apply  ?  It  is  one  fortunate  result  from  the  number  of  these  cases  which 
hare  recently  come  before  the  Court,  that  there  is  now  no  dispute  as  to  the  general 
rale.  It  is  now  clearly  admitted,  that  if  the  will  be  so  expressed  as  to  attach  a 
charitable  trust  to  the  whole  property,  then,  however  deficient  may  be  the  ^pro- 
priatioD  of  the  whole  amount  of  the  rentt  still  the  whole  income  will  be  lubjeot  to 
the  charity,  becauM  it  is  to  be  applied  aoeording  to  a  trust  which  extends  to  tiie 
whole  of  the  ptaperty. 

It  oomes  therefore  to  this,  does  this  codicil,  by  the  words  of  it,  attach  a  trust  to 
the  whole  property?  The  cases  which  have  been  cited  have  been  something  to  this 
^ct:— The  property  has  been  given  "on  the  trusts  [646]  after  mentioned  or  "to 
the  intent"  that  the  devisees  do  so  and  so.  Some  general  words  have  occurred, 
either  in  the  beginning  of  the  will,  before  the  charitable  purposes  are  stated,  or,  as 
in  a  case  which  was  referred  to  (I  think  before  Lord  Tfaurlqw),  where  certain  specific 
Boms  are  directed  to  be  applied,  and  then  general  words  follow,  shewing  it  was  the 
iotention  of  the  testator  to  apply  the  whole  to  charitable  purposes.  In  such  cases, 
whatever  may  be  the  amount  of  the  rents  or  revenues  of  the  property,  and  however 
they  may  exceed  the  particular  stated  applications  directed  by  the  will,  the  whole 
most  be  applied  to  dkarity. 

I  do  not  find  in  this  codicil  any  statement  that  the  whole  of  this  property  is  to 
be  applied  to  the  purposes  of  the  charity.  What  I  find  is,  that  the  testator  intended 
to  establish  a  school  and  to  have  an  establishment  for  his  bedesmen.  He  intended  to 
establish  a  school  for  ever,  to  be  called  Sir  William  Lazton's  Free  Grammar  School ; 
his  "  mind,  will,  and  intent "  was  that  the  schoolmaster  should  have  for  his  stipend 
£18  a  year,  and  the  usher  £6,  138.  4d.  a  year;  his  "mind,  will,  and  intent"  was 


Tas  minded  to  do.  After  speaking  of  his  agreement  with  the  company,  he  says  that 
he  had  set  out  certain  of  his  lands.  Why  ?  "  As  well  for  the  payment  of  tlie  stipends 
aforesaid  appropriated  to  the  said  schoolmaster  and  usher,  and  for  the  poor  men,  as 
also  for  the  repaitv  and  maintenance  of  the  said  messuage  or  tenement."  So  that  the 
nasiDaffe  or  tenemmt  was  to  be  obtained  from  the  Crown,  to  be  used  for  the  school 
and  bedesmen ;  and  then  he  has  set  out  these  lands,  as  well  for  the  payment  of  these 
stipends,  as  for  the  reparation  of  the  messuage  to  be  obtained  from  the  Crown.  He 
then  makes  [647]  the  devise,  "  upon  the  condition  and  intent "  that  they  should  apply 
for  the  house,  and  then  they  were  to  provide  a  schoolmaster  and  usher,  and  make 
payment  of  the  particular  sums  to  them  and  to  the  seven  poor  men.  I  confess  I  do 
not  think,  amongst  the  various  cases  which  have  been  before  the  Court  at  different 
periods,  in  which  it  has  been  argued,  from  the  words  of  the  bequest,  that  there  was 
a  charitable  purpose  applying  to  the  whole  property,  there  has  been  any  case  which 
has  been  so  deficient  of  proper  words  for  that  purpose  as  the  present.  The  purpose 
he  had  in  view  was  a  school  and  seven  almsmen :  to  effect  that  purpose  he  provided 
fixed  salaries,  and  provided  a  certain  sum  for  repairs ;  and  then  he  seems  to  have 
dme  with  the  matter,  with  the  exception  of  something  else  which  occurs  at  the  end 
of  this  oodiciL 

I  cannot  take  into  my  connderation,  tiiat  if  it  had  been  su^ested  to  the  testator, 
at  the  time  he  was  making  his  codicil,  that  the  time  might  very  likely  come  when 
the  revenues  would  greatly  increase,  and  when  the  fixed  salary  would  foe  insuflBcient 
for  the  maintenance  of  the  schoolmaster,  he  would  have  made  provision  for  these 
eases.  I  have  no  right  to  do  so.  All  I  can  do  is  to  look  at  the  words  of  his  will  for 
the  purpose  of  seeing  what  is  the  intention  there  declared,  and  if  I  find  the  intention 
there  declared  to  be  such  as  not  to  affect  the  whole  of  the  property,  but  to  direct  the 
application  of  particular  sums  only  to  the  charity,  I  cannot  extend  it. 

It  is  said  (and  so  it  would  appear  from  the  time  when  the  will  was  afterwards 
proved)  that  tma  testator  was  dying,  and  that  he  had  very  little  time  fully  to  explain 
the  matter.  He  a^s,  "  I  will  that  for  lack  of  convenient  time  fnrtiier  to  explain," 
Ac  Now  he  had  fixed  the  sums,  and  be  had  fixed  the  place.  If  he  had  desired 
PM8]  all  these  matters  to  be  left  open,  everything  to  be  left  open,  he  would  have 
said,  "I  leave  this  property  for  the  purpose ;  I  have  not  time  to  settle  what  ought 
to  be  done  with  particular  parts  of  it,  or  what  expenses  ought  to  be  allowed.   I  must 
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leave  that  to  be  settled  by  my  executrix  and  oreraeerB."  Many  such  wOls  have  bem 
before  the  Court,  where  charitable  dispositions  have  been  made  at  a  time  irbena 
scheme  could  not  be  settled,  and  it  has  been  left  to  the  Court  to  devise  a  acbeme  for 
the  purpose,  which  it  has  often  been  under  the  necessity  of  doing:  but  hen  be  nji 
the  purpose  is  a  school,  and  the  means  of  maintaining  the  school  is  to  provide  tint 
building,  and  to  provide  these  specified  salaries.  If  there  be  any  other  thio^ 
which  other  thing  must  mean  the  regulations  of  the  school,  those  are  to  be  settled 
afterwards. 

Upon  the  best  consideration  I  can  give  to  this  case,  I  am  of  opinioo,  that 
is  not  in  this  codicil,  a  general  devotion  of  the  whole  property  to  the  ehaiitaUe 
purpose  in  question ;  and  I  do  not  think  there  was  an  error  in  the  non-ap{dieatioo  of 
the  whole  of  this  rereDue,  from  time  to  time,  to  the  purposes  of  the  i^iarity. 

It  seems  that  after  the  foundation  of  the  charity  the  company  did,  from  time  to 
time,  augment  the  salaries.  In  that  they  did  what  appears  to  me  to  hare  bees 
perfectly  right;  but  I  cannot  agree  with  the  argument  which  has  been  suggested  to 
me,  that  this  ought  to  be  considered  as  evidence  that  they  thought  themselves  under 
an  obligation  to  do  it.  Though  there  was  no  legal  obligation,  still  there  was  Tint 
may  be  called  a  moral  obligation  upon  them.  Having  received  property  which  Itu 
turned  out  of  a  much  greater  value  than  was  expected  by  this  testator,  and  the 
purpose  for  which  he  gave  it  to  them  being,  that  they  should  maintain  this  [50] 
charity  in  the  way  he  had  pointed  out,  it  certainly  may  be  considered  as  a  monu 
duty  on  their  part,  when  they  found  the  revenues  greatly  increased,  and  the  fixed 
payments  had  become  manifestly  insuffident  to  keep  up  the  charity  in  an  eSeetoi] 
manner,  to  make  a  fit  and  proper  augmentation.  It  was  quite  ri^t  in  them  so  to 
do ;  but  I  cannot  consider  the  fact  of  their  having  done  so,  as  evidoioe  that  they 
considered  themselves  to  be,  and  still  less  as  evidence  that  they  were,  sufajeot  to  s 
legal  obligation  to  do  it. 

I  do  not  think  that  the  decree  of  the  CommiBsioners  of  Charitable  Uses  amooDti 
to  a  declaration  of  right ;  it  does  seem  to  me  to  assume  that  which  I  think  was  rigbt, 
and  takes  for  granted  that  the  Grocers'  Company  were  entitled  to  the  {aopertv, 
subject  to  the  fixed  payments.  That  is  found  by  the  jurors  before  whom  the  inquistiw 
was  taken,  and  the  decree  seems  to  me  to  assume  it,  though  it  does  no^  ^ter  inveiti- 
gation  and  discussion,  declare  Uie  right. 

It  is  material  to  observe,  that  before  the  Commissioners,  the  company  profeMd 
themselves  to  be  willing  to  pay  a  larger  sum  than  diat  which  by  the  oodieil  the^ 
were  bound  to  pay,  and  time  was  thereupon  given  to  diem  to  pay  the  arrean.  I 
think  I  ought  to  consider  the  company  bound  to  pay  those  increased  sums,  because  it 
was  by  the  submission  to  pay  th(»e  sums  that  they  got  an  extension  of  tame. 

This  information  asks,  that  whatever  sum  may  be  found  to  belong  to  this  school, 
some  directions  should  be  given  for  a  scheme  by  which  a  larger  instruction  may  be 
given  to  those  boys  who  are  entitled  to  the  benefit  of  this  school ;  and  it  is  said  thik 
the  Grammar  School  Act  makes  it  proper  so  to  do. 

[660]  The  argument,  which  certainly  was  conducted  with  very  great  ingenuity, 
has  taken  this  shape.  It  is  said  the  charity  may  not  be  entitled  to  uie  whole  of  tlw 
fund ;  yet  it  turns  out  that  the  present  fixed  payments  are  not  sufficient  to  maintain 
a  proper  school,  or  to  par  the  suaries  of  the  schoolmaster  and  usher  oi  a  gnmmsr 
scoool :  then,  as  it  was,  cfeariy,  the  primary  intention  of  the  testator  that  a  grammsr 
aohool  shoold  be  maintained,  that  purpose  ou^t  not  to  Ual,  W  die  accident  of  these 
fixed  salfuies  turning  out,  in  the  course  of  time,  to  be  insufficient  for  the  purpose. 
That  the  Court  may  therefore  consider,  in  the  first  instance,  what  would  be  a  proper 
sum  to  pay  for  the  maintenance  of  such  a  grammar  school  as  would  effectually  answer 
the  intention  which  the  testator  had  in  view,  and  that  may  be  a  sum  veiy  considenblj 
larger  than  that  which  he  allowed,  and  that  sum  being  ascertained,  then,  by  the 
authority  of  the  Qrammar  School  Act,  it  may  be  applied  in  the  nuintenuioe  <rf  a 
school  affording  the  general  instruction  pointed  out  by  that  Act 

This  might  be  very  well,  provided  you  were  not  eneroaching  upm  a  revenue, 
which,  according  to  the  construction  which,  it  appears  to  me,  ought  to  be  pat  am 
this  codicil,  belongs,  as  private  property,  to  this  company.  If  the  testator  hu  fixed 
on  certain  salaries  which  bul  to  {Hvvide  for  the  fulfilment  M  his  intentioa,  no  doubt 
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it  is  very  muoh  to  be  re^tted  :  but  you  cannot,  at  the  expense  of  the  company,  to 
whom  the  testator  has  given  a  beneficial  interest^  take  that  interest  from  them,  upon 
the  DOtion  that  the  testator,  if  he  had  thought  better  of  the  matter,  would  have 
aaaigned  a  larger  sum  to  the  charity,  or  upon  the  notion  that  the  Legislature  has 
interfered  as  against  the  interest  of  that  party  to  provide  a  school  where  there  may 
be  a  larger  instruction. 

[651]  I  apprehend  that  the  Grammar  School  Act  can  have  no  application  to  any 
case  whatever,  except  where  there  are  certain  revenues  appropriated  to  the  instruction 
there  pointed  out.  If  there  be  a  certain  amount  of  revenue  devoted  to  a  school,  and 
(hat  school  has,  by  the  testator,  been  called  a  grammar  school,  and  you  cannot  apply 
that  fund  beneficially  for  the  instruction  of  boys  in  grammar,  in  consequence  of  the 
situation  in  which  the  school  is  placed,  the  change  of  circumstances,  and  so  on,  the 
Court  may  then  apply  that  amount  to  a  more  general  subject  of  education ;  but  it 
«uiDot  obtain  a  further  fund  for  the  purposes  of  general  education  by  encroaching  on 
the  private  right  of  another  party. 

I  do  not  therefore  at  present  quite  see  my  way  towards  making  any  order  on  that 
flDbject ;  I  do  not  think  I  can  make  any  order. 

The  iDformation  must  be  dismissed,  with  costs. 

[SKS]  Tylre  v.  Webb.  June  27,  28,  July  8,  1843. 
[See  HewUt  v.  Loosemcore,  1861,  9  Hare,  457.] 

L  mortgaged  copyholds  to  B.  by  a  deposit  of  a  copy  of  his  admisuon.  A.  died,  and 
hia  heir  mortgaged  them  to  C.  by  a  deposit  of  a  copy  of  his  own  admission.  C.  after- 
wards sold  and  conveyed  the  estate  to  D.  D.  had  notice  of  B-'a  security.  Held, 
that  it  was  unnecessary  to  determine  whether  C.  took  with  notice  of  B.'s  incumbrance, 
as  by  the  deposit  he  could  take  only  such  interest  as  the  heir  could  give,  namely, 
his  interest  subject  to  the  equitable  charge  of  the  aucestor ;  and,  secondly,  that  the 
conveyance  to  D.  was  void  as  against  B. 

Is  1829  A.  was  admitted  to  a  copyhold,  and 'in  1832  he  deposited  the  copy  of  his 
admission  with  B.  as  a  security.  In  1837  A's  heir,  after  admission,  attempted  to 
sell  the  property  without  effect.  C.  acted  therein  aa  hia  attorney,  and  D.  as  the 
clerk  of  C.  On  the  20th  of  July  1837  A.'8  heir  mortgaged  the  property  to  C,  by 
deporit  of  his  own  admission.  In  this  transaction  D.  acted  as  the  agent  and  clerk  of 
C.,  and  as  the  agent  of  the  heir.  It  appeared  that  in  November  1835  D.  bad  notice 
of  6.^8  incumbrance,  and  that  on  the  19th  of  July  1837  D.  knew  that  the  produce 
of  the  sale  was  to  be  applied  in  discharge  of  B.'s  demand.  Held,  that  the  know- 
ledge which  D.  possessed  in  November  1835  could  not  be  imputed  to  C,  in  1837. 
•Secondly,  that  D.'s  knowledge  in  July  1837  that  the  proceeds  of  the  sale  were  to  be 
applied  in  discharge  of  B.'b  demand,  did  not  clearly  shew,  that  even  he,  at  that  time, 
recollected  or  knew  that  which  he  had  known  m  November  1635;  and  thirdly, 
xmhlej  that  C,  who  knew  that  the  party  from  whom  he  took  it  had  been  admitted 
only  as  heir  and  that  the  ancestor  had  been  admitted  under  copy  of  court  roll, 
dated  in  1829,  must  be  deemed  that  the  ancestor,  having  the  copy  of  court  roll, 
might  have  created  an  equitable  mortgage  by  deposit,  and  consequently  that  C. 
ought  to  have  required  its  production  before  he  advanced  his  money. 

The  facts  of  this  case  are  fully  stated  in  the  judgment ;  it  is  therefore  unnecessary 
urther  to  repeat  them. 

Mr.  Kindersley  and  Mr.  Schomber^  for  the  PlaintifEs. 
Mr.  Bagshawe,  for  Mr.  Webb. 

Mr.  Femberton  Leigh  and  Mr.  Elderton,  for  Mr.  Hinton. 
Mr.  Hallett,  for  Wilson. 
Mr.  Kindersley,  in  reply. 

The  following  cases  were  cited  i  Dryden  v.  Frod  (3  Myl.  &  Or.  670),  Kennedy  v. 
'reen  (3  Myl.  &  K.  699),  Ferrars  v.  Cherry  (2  Vernon,  383),  Coppin  v,  [663]  Femyhough 
I  Bro.  C.  C.  291),  HaXl  v.  SmUk  (1^  Ves.  426),  DcmieU  v.  Damaoa,  (16  Yes.  249),  AUen 
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V.  Anthony  (1  Mer.  282),  Jackson  v.  Rowe  (2  Sim.  &  St.  472),  WMbread  v.  Jodm  (1  Y. 
&  Col.  (Exeh.)  303),  Brace  y.  Duchess  of  Marlborough  {2  P.  Wma.  ^91),  Bedxtty.Ctrdlif 
(1  Bro.  C.  C,  353),  Jones  v.  Jones  {8  Sim.  633),  Morrei  v.  Paske  (2  Atk.  52),  ^orwifT. 
Weston  (12  Ves.  130),  /'ra-e  v.  Mo&re  (8  Price,  475),  Hiem  v.  3fW/  (13  Ves.  114)^ 
Zf(BC  V.  fFeldon  (2  Ves.  sen.  616),  ^eua;  v.  Seager  (1  Mont.  Beac.  &  De  Gei,  396^ 
Ex  j>arte  Pollard  (Mont.  &  Chitty,  239),  STtuth  v.  Chichester  (2  Dr.  &  War.  393,  3 
Sufi^en  Vend.  &  Pur.  10th  ed.  p.  453),  Le  Neve  v.  Le  Neve  (3  Atk.  646),  Ear^mm 
V.  mhwU  (1  Keen,  164). 

Jviy  8.   The  Mastek  of  the  Rolls  [Lord  Langdale].   This  is  a  bill  filed 
equitable  mortgagees  for  a  foreoloBure  of  the  mortgaged  estate,  a^iost  aootW 
equitable  mortgagee,  a  purchaser  wfaa  obtained  the  legal  estate,  and  a  legal  mortga^ 
under  the  purcoaser. 

In  the  month  of  December  1829  Robert  "Webb,  being  about  to  purchase  a  copyhol 
estate,  borrowed  the  sum  of  £150,  and  as  a  security  for  the  repayment,  gave  to  A 
Plaintiffs  a  promissory  note,  and  signed  an  agreement  for  the  deposit,  of  what 
called  the  deeds  of  the  premises,  as  soon  as  the  same  should  be  made  out  and  in  U 
lawful  possession. 

Robert  Webb,  having  been  admitted  tenant  of  the  premises,  received  a  coj^ 
the  court  rolls  of  the  [{w4]  manor  of  which  the  premises  were  held.  The  copyi 
dated  the  18th  of  December  1829,  and  on  the  12th  of  July  1832  he  placed  itutk 
hands  of  the  Plaintiffs,  with  a  declaration  in  writing  signed  by  him,  and  which  wit  i 
these  words : — 

"Bristol,  July  12th,  1832. — I  do  hereby  declare,  that  the  deeds  annexed  hereli 
left  in  the  possession  of  Messrs.  J.  &  T.  Tylee,  are  as  a  security  for  an  amount 
£150,  which  I  am  indebted  to  said  firm  for  cash  advanced,  and  for  which,  interest 
5  per  cent,  per  annum  I  agree  to  pay ;  and  they  are  duly  authorised  to  hold  di 
same  until  the  said  amount  of  £150  and  interest  shall  be  fully  paid. 

"  Robert  Webs." 

Under  these  circumstances,  the  P^laintiifs  became  equitable  mortgagees  of  li 
copyhold  estate  in  question.  J 

Robert  Webb  died  intestate  on  the  13th  of  October  1833,  leaving  the  Defendii 
Thomas  Webb,  his  customary  heir,  and,  as  such,  entitled  to  the  estate,  subject  to  d 
Plaintiffs'  equitable  mortage;  and  on  the  7th  of  November  1833  Thomas  AVebb,! 
the  heir  of  Robert,  procured  himself  to  be  admitted  tenant  of  the  estate,  and  a  ds 
copy  of  court  roll  was  granted  to  him.  He  paid  the  interest  of  £150  to  d 
Plaintiffs  up  to  October  1834  ;  and  if  it  be  true,  as  has  been  said,  that  he  thou^tl 
was  paying  interest  on  £150  secured  by  a  promissory  note,  and  was  not,  at  fin 
aware  of  the  equitable  mortgage,  the  fact  becomes  immaterial,  because  it  is  prort 
that  on  the  10th  of  April  1837  he  had  distinct  notice  of  the  mortgage.  He  had  d 
legal  estate,  the  copy  of  the  roll  shewing  his  own  admittance,  and  notice  that  ti 
copy  of  the  roll  shewing  the  admittance  J|656]  of  his  father,  as  whose  heir  he  claiow 
was  in  the  hands  of  the  Plaintiffs  as  equitable  mortgagees. 

Thomas  Wdbb  made  an  attempt  to  sell  the  estate  by  auction  in  the  month  of  Ji 
1837.   The  Defendant  Mr.  Hinton  was  the  solicitor  employed  to  effect  the  sale, 
his  clerk  i^ttiscombe  took  an  active  part  in  the  business ;  a  sale  was  not  effected, 
consequently  Thomas  Webb  was  desirous  to  raise  an  additional  sum  by  way  of  1 
and  Mr.  Hinton  was  induced  to  lend  him  £50  on  a  deposit  of  a  copy  of  court  rdl 
his  own  admittance. 

A  question  is  raised,  whether,  at  the  time  of  this  advance,  Mr.  Hinton  had,  01 
ought  to  be  deemed  to  have  had,  notice  of  the  Plaintiffs'  equitable  mortgage. 
'     It  appears,  by  a  letter  which  was  written  by  Battiscombe  to  Kelly  (an  agent 
the  Plaintiffs)  on  the  30th  of  November  1835,  that  Battiscombe  then  knew,  from 
information  of  Webb,  that  the  Plaintiffs  had  a  security  on  the  premises ;  and  fn: 
by  a  letter  which  was  written  by  Battiscombe  to  Webb  on  the  19th  of  Joly  1 
that  Battiscombe  then  knew  that  the  proceeds  of  the  then  int«ided  sale  were  to 
applied  in  dis(^rge  of  the  Plaintiffs'  demand,  and  on  the  occasion     Hinton^  loMk 
Aittiscombe  actea  not  only  as  his  agent  and  clerk,  bnt  also  as  the  agent  of  Wehli^  flt 
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Tfaom  he  seeing  to  have  been  a  particular  friend ;  and  for  the  security  of  Hinton, 
Btttiscombe  sent  to  Webb  for  bis  signature,  a  memorandum  of  agreement,  dated  the 
20th  of  Jo^  1837,  and  which  Webb  afterwards  signed,  whereby  it  was  stated,  that 
Vebb  had  (uponted  with  Hinton,  a  copy  of  court  roll,  dated  the  7th  of  November 
1833^  statinff  that  at  a  court  held  on  that  day,  he,  as  the  only  aon  and  heir  of 
Bobort  Webb,  who  held,  by  virtue  of  a  copy  of  ^666]  court  roll,  dated  the  18th  of 
liecember  1829,  the  estate  in  question,  to  which  Thomas  Webb  claimed  to  be 
entitled  as  only  son  and  heir  of  Bobert^  and  that  he  was  admitted  tenant  of  the  estate, 
and  had  deposited  the  oopy  of  oourt  roll  as  security  for  tAie  £50  advanced  by  Hinton, 
and  interest. 

It  does  not  appear  to  me  that  the  knowledge  which  Battiscombe  possessed  in 
November  1835  can  be  imputed  to  Hinton  in  1837,  or  that  Battiscombe's  knowledge, 
jD  Jnly  1837,  that  the  proceeds  of  the  sale  were  intended  to  be  applied  in  discharge 
«f  the  Plaintiffs'  demand,  clearly  shews,  that  even  be,  at  that  time,  recollected  or 
|mew  that  which  he  had  known  in  November  1836 ;  and  though  I  incline  to  think  that 
Hinton,  who  knew  that  Thomas  Webb  had  been  admitted  only  in  his  character  of 
i/tir  of  Robert  Webb,  and  that  Robert  Webb  had  been  admitted  under  copy  of  court 
idl,  dated  the  IStk  of  December  1829,  must  be  deemed  to  have  known  that  Robert 
Webb,  having  that  copy  of  court  roll,  might  have  deposited  it  so  as  to  create  an 
•quitai»le  charge  upon  the  estate,  and,  consequently,  ought  to  have  required  its 

riductaon  before  he  advanced  his  money,  yet  it  does  not  appear  to  me  to  be  necessary 
determine  whether  Hinton  had,  or  ought  to  be  deemed  to  have  had,  at  that  time, 
Bodce  of  the  Plaintiffs'  right,  for  I  think  that  under  the  circumstances,  and  by  mere 
jj^Bpoeit  of  the  son's  copy  of  court  roll,  he  could  take  only  that  which  Webb  the  son 
kpnld  give,  which  was  the  interest  he  was  entitled  to  as  his  father's  heir,  subject  to  the 
iiarge  which  hie  father  had  made :  and  however  this  may  be,  it  is  proved  that  in  the 
luly  part  of  February  1838  Mr.  Hinton  had  direct  and  distinct  notice  of  the 
Plaintiffs'  claim ;  and  upon  the  evidence  which  is  given,  I  am  of  opinion  that  the  other 
Defendants,  Wilson  and  Lloyd,  must,  throtighout  the  transactions  in  which  they  are 
nneenied,  be  deemed  to  [667]  have  had  all  the  notice  of  the  Plaintiflb"  <^aim  which 
fimton  had. 

The  estate  having  been  sold  to  Wilson,  whose  morto^iee  Lloyd  is,  and  the 

Crchase-money  being  now  in  the  hands  of  Hinton,  the  PlaintiffB  have,  at  the  Bar, 
imed  to  have  the  purobase-money  applied,  as  far  as  it  wilt  extend,  in  satisfaction  of 
^ir  claims,  and  a  right  to  proceed  to  foreclose  the  estate,  if  the  residue  of  what  ma^ 
|l  due  to  them  shall  not  be  paid  by  the  Defendants  personally.  No  such  claim  is 
^e  by  the  bill,  nor  could  it  have  been  sustained.  The  Plaintiffs  cannot  have 
^mrity  upon  both  the  estate  itself,  and  the  purchase-money  which  represents  its 

On  the  other  hand,  it  has  been  objected,  that  the  Plaintiflb  have  unnecessarily  made 

Ce  of  the  Defendants  parties  to  the  cause ;  but  considering  this  as  a  bill  of  fore- 
nre,  I  tUnk  that  every  one  of  the  Defendants  was  a  neoesaary  party,  because  each 
if  them  had  a  right  to  redeem. 

On  the  whole,  I  am  of  opinion,  that  the  Plaintiffs  are  entitled  to  have  the  ordinary 
|ecree  for  foreclosure  of  the  equitable  mortgage  to  which  they  are  entitled. 
(   I  shall  make  the  decree,  unless  Ae  parties  agree  to  confirm  the  sale,  and  to  go 
j^gainst  the  purchase-money. 

Note. — An  appeal  to  the  Lord  Chancellor  is  pending. 


[668]  Marshall  v.  Mxllebsh.  March  26,  30,  1843. 

|l  Plaintiff'  may  call  for  infonnation  of  a  very  minute  character,  which  the  Defendant 
i>  is  bound  in  duty  to  aiSbrd,  yet  he  may  do  it  in  such  a  way  as  to  amount  to  what  is 
[called  impertinence,  or  proUxity  amounting  to  impertinence. 

jmiere  a  party  is  required  to  set  forth  information,  and  he  refers  to  a  book  containing 
i  all  diat  information,  it  will  be  impertinent  for  him  afterwards  to  repeat  the  inforuka- 
tUm  contained  in  that  book. 
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This  case  came  before  the  Court  upon  exceptions  for  impertineQce. 

Henry  Marshall  and  Thomas  Mellersh  carried  on  business  as  solicitors  in  ptrtno^ 
ship,  under  articles  dat«d  in  1617,  and  which  expired  in  1828.  This  bill  was  filed  for 
taking  an  account  of  the  partnership  transactions.  It  alleged  that  many  matters  of 
business  had  been  omitted  in  the  books  of  account,  and  that  the  matters  eaUni 
therein  had  not  been  fturly  made  out  The  bill  called  upon  the  Defendanl^  in  th» 
most  extensive  terms,  to  set  out  a  full,  true,  and  particular  aocount  of  the  serenl 
amounts,  receipts,  matters,  and  things  relating  to  the  partnership. 

The  bill  was  not  of  any  excessive  length,  bat  the  second  answer,  which  was  pot  ii 
after  exceptions  had  been  taken  to  the  firsts  contained  schedules  comprising  thi 
several  items  of  account,  &c.,  of  a  very  minute  character,  in  corasequeDce  at  whichte 
answer  exceeded  1400  folios  in  length. 

Exceptions  having  been  taken  thereto,  they  were  allowed  by  the  Master,  andtkt 
case  now  came  before  the  Court  upon  exceptions  to  the  Master's  report.  The  cireo* 
stances,  so  far  as  they  are  necessary  to  explain  the  principle  of  the  deciaaoo,  si 
sufficiently  detailed  in  the  judgment  of  the  Court. 

The  case  was  argued  by 

[669]    r.  Turner  and  Mr.  Freeling,  for  the  Defendant ;  and  by 
Mr.  Pemberton  Leigh  and  Mr.  Dixon,  for  the  Plaintiff. 

The  f(41owing  cases  were  cited: — Ttnch  v.  Cheese  (1  Beavan,  671),  Byde  v.  Jfodv 
man  (Or.  Ss  Ph.  p.  268),  Alsager  v.  Joknecn  (4  Yes.  217),  Ncrwatf  y.  Bowe  (1  Mer.347]i 

Beaumont  v.  Beaumoni  (5  Mad.  51). 

The  Master  of  the  Roli^  [Lord  LangdaleJ.  I  cannot  look  at  this  case  withoi 
feeling  the  greatest  regret  that  this  species  of  litigation  should  be  carried  on  betwefl 
these  parties,  in  a  case,  in  which,  after  all,  the  question  is  merely  one  of  partoersU 
account. 

The  Plaintiff  is  in  possession,  and,  it  would  appear,  has  been  in  possession,  ifiM 
of  the  whole,  at  least  of  a  very  ^eat  part  of  the  information  in  respect  of  whidi  k 
has,  by  this  bill,  sought  very  minute  and  detailed  discovery.  It  seems  that  he  iti 
possession  of  partnership  books,  which  contain  the  entries  relating  to  all  those  mattes 
Alleging,  however,  on  his  part,  that  those  books  do  not  contain  all  the  rattriee  rdatq 
to  these  matters,  and  alleging  also,  in  substance,  iJiat  some  of  the  entries  relating  < 
those  matters  are  not  fairly  made  in  the  hooks,  he  calls  upon  Uie  Defendant  to  m 
for^,  minutely  and  particularly,  the  detailed  accounts  of  the  several  things  u  I 
which  he  seeks  discovery.  He  does  not  call  upon  the  Defendant  to  set  forth  in  whi 
respect  the  accounts  stated  in  the  books  are  erroneous,  but  to  set  forth  parttcnlul 
all  and  every  the  particular  items.  Why  he  thought  fit  to  adopt  that  comw  i 
proceeding,  it  is  [660]  certainly  very  difficult  to  conjecture.  He  possibly  bad  siai 
reason  for  it,  and  some  reason  for  presenting  his  interrogatory  in  that  very  anluniM 
form.  J 

The  question  for  me  to  consider,  upon  these  several  exceptions,  is,  in  the  M 
place,  whether  the  Plaintiff  has  called  for  the  minute  information  which  is  given  H 
these  schedules,  and  if  he  has,  then  whether  the  Defendant  has  afforded  it  in  a  pnm 
manner ;  because  it  may  happen  that  a  Plaintiff  may  call  for  information  of  a 
minute  character,  which  the  Defendant  is  bound,  in  duty,  to  afford,  yet  he  may  do^ 
in  such  a  way  as  to  amount  to  what  is  here  called  impertinence,  or  pnuizity  amoontil 
to  impertinence. 

The  first  exception  before  me  relates  to  small  expenses  incurred  by  the  Defendsa 
and  to  receipts  and  payments  made  by  him  out  of  the  partnership  monies  in  rwpect  < 
those  expenses.  The  Master  has  sanctioned  several  parts  of  the  information  affordfl 
by  the  Defendant  in  that  respect,  but  he  has  not  sanctioned  that  part  which  is  noi 
excepted  to.  Now  if  that  part  had  been  no  more  than  a  mere  copy  of  so  many  folii 
of  a  particular  book,  where  all  the  information  was  collected,  it  would  have  bel 
subject  to  a  consideration  which  the  other  exceptions  may  be  subjected  to  ;  bat,  ac. 
understand  the  case,  the  Defendant,  in  obtfdning  the  information  afforded  by  Ai 
schedule,  has  had  to  investigate  several  of  tbe  putnership  book^  for  tbe  purposB« 
collecting  thereout  the  several  items  relating  to  this  particular  subject  oi  inqnitd 
He  has  certainly  done  that  with  great  minuteness.  He  has  set  forth  a  great  namM^ 
of  very  small  sums :  it  might  be,  and  I  think  it  is  called  for  by  t^e  w<wds  of  ths 
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bill ;  it  might  be,  and  I  thiuk  it  is,  from  the  nature  of  them,  neceaaary  for  the  case  of 
the  Defendant,  that  those  particulars  should  be  set  forth ;  [661]  and  after  all  the 
argument  which  has  occurreil  upon  this  subject,  I  cannot  find  that  that  part  of  the 
first  schedule  here  referred  to,  is  liable  to  the  charge  of  impertinence,  if  it  be  not 
liable  in  respect  of  the  constant  repetition  of  the  words  "  cash  expenses." 

I  cannot  help  thinking  that  this  might,  by  possibility,  have  been  avoided.  I 
think  that,  if  some  more  pains  and  trouble  bad  been  bestowed  upon  the  form  of  the 
schedule,  it  might  have  afforded  to  the  Plaintiff  all  the  information  which  he  asked, 
and  it  might  have  afforded  to  the  Defendant  all  the  defence  and  protection  wfai<^  he 
▼u  enti^d  to,  if  it  had  been  shortened  by  some  few  words  in  the  schedule ;  but  I 
am  by  no  means  of  opinion  that  I  can  or  ought  to  consider  the  addition  of  diese 
words,  from  time  to  time,  in  eveiy  line,  was  intended  for  oppressioD.  I  think  that 
the  words  are  unnecessary,  but  I  do  not  think  them  irrelevant.  They  belong  to  the 
subject,  and  therefore  I  cannot  allow  that  exception. 

With  regard  to  the  second  exception,  which  relates  to  the  bankers'  books,  it 
appears  that  the  Defendant  is  called  upon  to  set  forth,  not  merely  the  balances 
which  are  required  in  one  of  these  interrogatories,  but  also  what  sums  of  money  were, 
from  time  to  time,  paid  into  the  bank,  and  by  whom  paid  in,  from  time  to  dme. 
Hie  Defendant  has,  in  one  instance  in  his  answer,  referred  to  the  bankers'  pass-book, 
as  containing  the  information  which  is  required  by  that  part  of  the  bill,  and  has, 
for  that  purpose  and  by  reference  to  it,  made  it  a  part  of  his  answer.  I  think  that 
if,  after  drang  that,  he  had  not  been  called  upon,  in  another  part  of  the  bill,  to  give 
more  information  than  is  contained  in  the  pass-book,  he  ought  again  to  have  referred 
to  it^  without  setting  forth  the  minute  details.  But  if,  as  I  understand  it,  he  was,  in 
the  subsequent  part  [662]  of  the  bill,  called  upon  to  set  forth  some  information 
relating  to  those  payments  which  was  not  in  the  pass-book,  then,  in  addition  to  the 
reference  to  the  pass-book,  he  was  required  to  set  forth  something  more  to  meet  that 
subsequent  requisition.  Now  with  regard  to  that,  it  seems,  that  the  pass-book 
contains  no  information  as  to  the  persons  by  whom  the  money  was  paid  in  for  the 
first  ten  years  of  the  account,  and  that  the  answer  contains  no  more  information  than 
that  which  is  in  the  pass-book,  which  in  the  previous  part  of  the  answer  had  been 
made  a  part  of  the  answer.  But  in  the  subsequent  part  of  the  schedule,  during  the 
remaining  ten  or  eleven  years  more,  during  which  this  partnership  lasted,  there  are 
several  items  in  the  account,  of  sums  paid  in  and  out  ot  the  bank,  with  the  names 
oi  the  persons  by  whom  they  were  paid  in,  that  1^  with  information  in  addition 
to  that  which  is  contained  in  the  pass-book,  and  which  information  ther^ore 
could  not  be  afforded  to  the  Plaintiff,  who  had  required  it,  by  a  reference  to  the  pass- 
book, and  by  making  it  a  portion  of  the  answer.  It  does  appear  to  me,  therefore, 
that  this  schedule  is  in  part  relevant,  and  necessary,  and,  therefore,  not  impertinent; 
but  as  to  the  other  parts,  that  it  is  wholly  unnecessary,  in  consequence  of  that  book 
having  been  made  a  part  of  the  answer.  I  must  refer  that  part  baok  to  the  Master 
to  consider  and  review  his  report. 

Upon  the  other  exceptions,  which  relate  to  the  bills  of  costs,  the  matter  certainly 
does  rest  in  a  most  strange  position.  These  gentlemen  were  carrying  on  business  as 
aolioitors,  and  the  charge  is,  that  the  buuness  of  the  firm  done  by  one  partner  has 
not  been  properly  charged  for,  and,  consequently,  that  the  partnership  has  not  had 
the  benefit  which  it  ought  to  have  received,  by  a  due  remuneration  given  for  the 
services  done  and  performed  by  one  of  the  parties.  The  bill  books  being  [663]  all 
in  the  hands  of  the  Plaintiff^  he  had  every  means  of  knowing  what  charges  were  there 
made,  and  whether  they  were  right  or  not.  He  had  not,  perhaps,  the  means  of 
knowing,  without  inquiry  of  the  Defendant,  whether  all  the  business  which  had  been 
done  by  the  Defendant  had  been  brought  into  the  account.  That  was  a  matter 
which  might  have  been  very  properly  inquired  after,  but  that  is  not  the  discovery 
sought  for  by  this  interrogatory ;  for  the  bill,  instead  of  charging  and  inquiring  for 
that  which  was  not  contained  in  the  bill  books,  and  not  contained  in  the  partnership 
books,  calls  upon  the  Defendant  to  set  forth  a  number  of  most  minute  particulars. 
It  charges  "  that  the  Defendant  ought  to  set  forth  a  full,  true,  and  particular  account 
of  all  and  every  the  purchases  and  sales  of  property,  by  or  on  behalf  of  Thomas 
Mellersh,  which  have  been  conducted  and  transacted  by  the  partnership  or  at  thf 
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partn^faip  offices,  or  at  the  paxtnersfaip  expense ;  and  all  deeds,  indentntes,  hoodt, 
contracts,  agreements,  and  other  documenta,  prepared  and  engrossed  by  the  paxtoo'- 
ship,  or  in  the  parfcner^ip  offices,  or  at  the  partnership  expense,  for  or  on  aeeovnt  cf 
Thomas  Mellersh,  and  on  his  private  or  separate  aocoant ;  and  also  of  all  actioni^ 
sttits,  indictments,  and  other  proceedings  at  U,w  and  in  equity,  which  hare  been  had, 
commenced,  prosecuted,  defended,  or  conducted  by  the  partnership,  or  at  the  partner- 
ship offices,  or  at  the  partnership  expense ;  and  the  full,  true,  and  utmost  amount  and 
value  of  all  such  business,  matters,  and  things  so  done  and  performed,  according  to 
the  usual  rates  of  charge  to  the  clients  generally  of  the  partnership ;  and  of  all  entfiei 
made  in  all,  or  any,  or  either  of  the  books  of  the  partnership,  or  of  James  Limbert  or 
of  Thomas  Mellersh,  of  or  relating  to  eucb  last-mentioned  business,  and  in  what 
instEuices,  and  for  what  reasons,  any  such  entries  were  omitted  to  be  made ; "  it  seem 
to  be  an  account  of  all  entries  [664  which  were  made,  and  the  reaa(m8  why_  any  wA 
entries  were  omitted  to  be  made,  and  whether  Thomas  M^ndi  has  ever  paid  or  hm 
charged  with  any  and  what  sums  for  each  busineoE^  or  an^  and  what  part  themA, 
and  if  not,  why  not.  The  Defendant  is  called  upon  in  the  interro^tory  very  nesdy 
iu  the  same  words,  to  set  forth  the  full,  true,  and  utmost  amount  and  value  of  all 
such  business,  matters,  and  things  so  done  and  performed,  according  to  the  oaoal 
rates  of  charge  to  the  clients  generally  of  the  partnership,  and  of  all  entree  msde  in 
all,  or  any,  or  either  of  the  books  of  the  partnership,  or  of  James  Limbert,  or  d 
Thomas  Mellersh,  of  or  relating  to  such  last-mentioned  business,  and  in  what  instanco, 
and  for  what  reasons,  any  such  entries  were  omitted  to  be  made  (which  means,  d 
course,  any  entries  relating  to  such  bunness  which  were  omitted  to  be  made).  I  tm 
quite  persuaded  that  this  was  not  done  upon  a  earful  consideration  of  the  matter, 
but  words  seem  to  have  been  thrown  in,  in  such  a  way  as  to  make  it  extremdy 
difficult  for  the  Defendant  to  deal  with  them. 

In  the  answer  to  this  interrogatory,  the  Defendant  has  set  forth  an  exact  ooot  d 
all  the  bills  of  costs  which  have  oeen  incurred  in  the  several  matters  which  are  hen 
referred  to.  He  has  sUited  the  matters  ot  business  which  were  done,  and  Uioi  he 
has  set  forth  an  exact  copy  of  all  the  bills  of  costs  which  relate  to  them.  Now,  boT- 
ever  this  interrogatory  may  be  framed,  that  is  not  what  is  asked  for  :  the  Defoidaiit 
was  not  asked  for  a  copy  of  the  bills  of  costs,  but  for  a  statement  of  baainess,  matten, 
and  things  done  and  performed,  and  the  utmost  value  of  such  several  matters  aod 
things,  according  to  the  usual  rates  of  charge.  I  confess  I  cannot  find  he  was  asked 
for  an  account  of  each  item  of  all  those  makers.  I  therefore  tAxiak  that  I  shall  be 
obliged  to  overrule  those  four  exceptions. 


[666]   Yandaleur  v.  Blagrave.   June,  29,  30,  JuUf  1,  If&B.  6,  1843. 
[S.  a  affirmed  on  appeal,  17  L.  J.  Ch.  45 ;  11  Jur.  935.] 

Double  agency. 

Grantor  of  au  annuity  entrusted  Y.  with  a  sum  of  money  for  the  purpt^  of  redeemiag 
it.  Y.,  without  paying  the  money,  obtained  from  the  grantee  a  deed  of  release  « 
the  annuity.  Y.,  who  acted  in  some  respects  as  agent  of  both  parties,  aftemidi 
died  insolvent.  Held,  under  the  partietdar  circumstances,  that  the  loss  most  be 
borne  by  the  grantor. 

The  Defendant,  through  the  agency  of  one  Yates,  granted  to  the  Plaintiff  an  annni^, 
redeemable  on  six  months'  notice.  In  May  1830  notice  was  given  to  repurchase  u 
November,  and  in  August  1830  the  Defendant  entrusted  Yates  with  the  mon^  for 
the  repurchase.  In  October  Yates  prevailed  on  the  Plaintiff  to  execute  ^e  deed 
of  reassignment,  dated  in  November  uid  indorsed  on  the  annuity  deed,  witbanl 
receiving  the  repurchase-money,  but  the  Plaintiff  did  not  sign  any  receipt  for  tbe 
money.  Yates  afterwards  produced  the  deed  to  the  son  of  the  Defendaot,  to 
satisfy  him  of  the  payment,  and  it  was  handed  back  to  Yates  to  be  kept  by  bim 
with  the  Defendant's  other  documents.  Yates  acted  in  the  transaction  as  agent  of 
both  parties.  He  retained  the  money,  and  to  deceive  both,  continued  the  paymeni 
of  ^e  annuity,  but  afterwards  died  insolvent.    The  Defendant  sabsequeotly 
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obtained  pOBsession  of  the  deed.  Held,  under  the  circumstances,  that  the  Defendant 
was  not  oischarged,  but  was  bound  to  pay  to  the  Plaintiff  tJie  repurobase-money, 
with  interest  from  November  1830,  tne  Plaintiff  accounting  for  the  subsequent 
reoeipts  of  annuity. 

Mr.  Pemberton  Leigh,  Mr.  Kindersley,  and  Mr.  Romillv,  for  the  Plaintiff. 

Thb  SoucrrORrOxNERAL,  Mr.  Tinney,  and  Mr.  Tripp,  for  the  principal  Defendant. 

Mr.  Paynter,  for  a  trustee. 

PanUher  v.  GaitskeU  (13  East,  432),  Barker  v.  Greenwood  (2  Y.  &  Col.  414),  Stewart 
V.  Aberdein  (4  Mee.  &  W.  p.  218),  Preston  on  Abstracts  (vol  i.  page  299).  Kennedy 
T.  Cfreen  (3  Myl.  &  K.  699),  Jofmson  v.  BaJcer  (4  B.  &  Aid.  440),  were  cited. 

Nov.  6.  The  Master  of  the  Rolls  [Lord  Langdale].  This  bill  prays,  that  an 
indenture  of  release  and  reassi^ment,  dated  the  16tb  of  November  1830,  may  be 
declared  to  be  fraudulent  and  void,  and  may  be  deli-[566]-vered  up  to  be  cancc  lied: 
and  that  the  Defendant  Mrs.  Blagrave  may  be  ordered  to  pay  to  the  Plaintiff  the  sum 
of  £2600,  for  the  repurchase  of  the  annuity  of  £600  in  the  pleadings  mentioned, 
togotiier  wit^  the  arrears  of  the  annuity,  accrued  or  to  accrue,  till  the  time  of  the 
repurchase  thereof ;  or  that  Mrs.  Bl^rave  may  ^y  to  the  Plaintiff  all  arrears  and 
fotura  payments  oi  the  same  annuity,  the  Plaintiff  offering  to  do  what  may  be 
required  of  him  in  either  case. 

The  annuity  in  question  was  granted  by  Mrs.  Blagrave  to  the  Plaintiff  by  indenture 
dated  the  16th  of  November  1827.  It  was  made  payable  to  the  Plaintiff  during  the 
life  of  Mrs.  Blagrave,  out  of  an  annual  rent  charge  of  £800  to  which  she  was  entitled ; 
and  for  the  purpose  of  securing  the  payment  of  the  annuity,  the  rent  charge  was 
assigned  to  the  Plaintiff.  Covenants  for  further  assurance  were  entered  into,  and 
Mrs.  Blagrave  covenanted  to  do  all  reasonable  acts  to  enable  the  Plaintiff  to  insure 
her  life  in  respect  of  the  annuity,  and  that  a  judgment,  to  be  entered  on  record  against 
Mrs.  Blagrave  at  the  suit  of  the  Plaintiff,  should  be  a  further  security. 

It  was  further  provided,  that  if  the  Defendant  were  desirous  to  repurchase  the 
auDuitpr,  a^d  shoukt  give  six  calendar  months'  previous  notice,  in  wntan^  of  her 
intentatm  to  tiie  Plaintiff,  or  in  lieu  thereof,  tender  him  £2600,  the  Plaintiff  would, 
at  the  expiration  of  the  six  calendar  monthis,  and  on  receiving  idl  arrears  and  coats, 
accept  £2600  in  full  for  the  repurchase  of  the  annuity,  and  would,  thereupon,  release 
or  assign  the  same,  and  the  rent  charge  of  £800,  and  ail  other  securities  for  the  same, 
to  Mrs.  Blagrave,  or  as  she  should  appoint,  and  would  acknowledge  satisfaction  of  the 
judgment,  and  would,  on  receiving  from  her  a  proportionable  [667]  part  of  any 
premiums  paid,  assign  to  her  any  pdicy  of  insurance  raeeted  upon  herlife  in  respect 
of  the  annuity. 

A  memorial  of  the  deed  was  duly  inrolled  in  this  Court ;  and  in  pursuance  of  a 
warrant  of  attorney  executed  by  Mrs.  Blagrave,  judgment  was  duly  entered  up  against 
her,  at  the  suit  of  the  Plaintiff,  in  the  Court  of  Queen's  Bench,  for  the  sum  of  £6000, 
and  a  policy  of  insurance  in  the  Pelican  Life  Insurance  Company  was  effected  on  her 
life,  in  the  name  of  the  Plaintiff,  and  on  his  behalf  for  the  sum  of  £2800. 

In  the  year  1830  Mrs.  Blagrave  intended  to  redeem  the  annuity,  and,  for  that 
purpose,  to  pay  what  was  due  to  the  Plaintiff,  and  at  the  same  time,  as  it  appears  to 
me,  the  Plaintiff  intended  to  receive  what  was  due  to  him,  and  thereupon  to  release 
the  annuity,  and  reassign  the  rent  charge  to  Mrs.  Blagrave. 

The  parties  themselves  acted  in  good  faith,  but  Thomas  Cooksey  Yates,  who  acted 
as  agent  for  them  both,  in  the  treaty  for  the  annuity  and  on  various  other  occasions, 
committed  a  gross  fraud.  Being  intrusted  with  money  belonging  to  Mrs.  Blagrave 
sufficient  to  redeem  the  annuity,  he  was  directed  to  redeem  it ;  and  having  the  money 
in  his  hands,  but  concealing  that  fact^  he  prevailed  on  the  Plaintiff  to  execute  a  deed 
of  release  and  reassignment,  without  receiving  the  money,  but  in  the  expectaticm  of 
receiving  it  on  a  future  day,  and  thus  he  contrived  to  keep  the  money  in  his  own 
hands  for  his  own  purposes. 

The  money  has  in  fact  never  been  paid,  but  the  deed  which  was  executed  by  the 
Plaintiff  has  come  into  tbe  hands  of  Mrs.  Blagrave,  and  she  now  claims  the  benefit 
[66^  of  it.  The  questions  in  the  cause  are,  whether  the  deed  is  valid  and  binding 
to  any  and  what  extent ;  whether  the  Plaintiff  is  to  lose  his  annuity,  although  he  has 
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never  received  any  consideration  for  its  redemption,  or  whether  Mrs.  Blagrave  ia  to 
continue  subject  to  the  annuity,  although  she  directed  her  money  in  the  hands  of 
Yates  to  be  applied  for  its  redemption,  or  whether,  in  the  r^ult  of  the  tranaaetiw, 
it  ought  to  be  held  that  there  was  a  valid  contract  for  the  redemption  of  the  aamnty, 
which  ought  now  to  be  carried  into  eBect  by  payment  of  the  redemption  money  ind 
interest. 

We  must  consider  the  relation  between  the  parties  and  Mr.  Yates,  and  tbdr 
respective  acts. 

Mr.  Yates  was,  or  soon  after  the  commencement  of  these  fenmaaotioiis  becane,  i 
barrister.    He  had  been  acquainted  with  and  employed  by  the  PlaiDtiff  before  the 

year  1827.  In  September  1827  he  was  first  introduced  by  Mrs.  Blagrave  and  her 
son  Anthony,  in  whom  she  appears  to  have  placed,  and  still  to  place,  implicit  cwfi- 
dence,  and  mine  then  informed  that  Mrs.  Blagrave  was  in  want  of  money,  he  informd 
her,  that  the  Plaintiff  would  probably  assist  her  with  a  loan  of  £2600.  This  eos- 
munication  led  to  the  treaty  for  the  grant  of  the  annuity,  and  Mr.  Yatra  was  intntted 
by  both  parties  with  the  management  of  the  transaction. 

From  the  date  of  the  deed  in  November  1627  till  December  1832,  the  Defendant 
employed  Mr.  Yates  in  various  tawisactions :  he  advised  her  as  a  lawyer,  he  reeemd 
and  p^d  money  for  her,  as  her  agent,  to  a  very  hu'ge  amount^  and  her  deeds,  secoritia, 
and  papers  were  placed  in  his  hands. 

[669]  And  the  Phiintiff  instructed  him  to  hold  the  deed  of  tb6  16th  of  Jfrnmha 
1827  on  nia  behalf,  to  receive  the  annuity  for  him,  and  to  pay  the  premiums  of  insur- 
ance thereout,  and  also  employed  him  in  some  other  transactionB,  and,  as  it  appeany 
placed  great  confidence  in  him. 

Till  the  month  of  May  1830,  the  annuity  was  paid  to  the  Plaintiff  by  Mrs.  Blagrsve 
through  Yates,  who  having  thereout  paid  the  premiums  of  insurance,  together  with 
any  other  sums  which  the  Plaintiff  might  have  authorised,  accounted  with  the  Plaintiff 
for  the  surplus. 

In  the  month  of  May  1830  Mrs.  Blagrave,  expecting  to  receive  money  with  wbidi 
the  annuity  might  be  redeemed,  it  ia  said  ^ind  as  the  Plaintiff  states  it  in  his  bill,  I 
must,  as  against  him,  take  tiie  fact  so  to  be),  that  Yates,  as  her  aeent,  and  on  her 
behalf,  gave  notice  to  the  Plaintiff,  that  it  was  her  intention  to  repurchase  the  animi^ 
in  the  following  month  of  November ;  and  before  the  time  of  redemption  arrived,  viz, 
in  July  1830,  Mrs.  Blagrave's  son,  Anthony,  who  acted  for  her,  inqaired  oS  Ystet 
what  sum  would  be  necessary  for  the  redemptiou  of  the  annuity,  and  for  some  other 
purposes,  and  having  ascertained  the  amount,  he  says  that  he  paid  the  same  to  Yste& 
lor  the  express  purpose,  amongst  other  things,  of  releasing  the  annuity. 

Yates  having  the  money,  or  having  money  belonging  to  Mrs.  Blagrave  snffieient 
for  the  purpose,  and  havingin  bis  possession  the  deecT of  the  16th  of  November  1837, 
caused  to  be  indorsed  upon  that  deed  a  deed  purporting  to  bear  date  the  16th  of 
November  1830.  This  is  the  deed  now  in  question,  and  it  purports  to  witoess,  that 
in  consideration  of  j£2500.then  paid,  the  Plaintiff  K^TO]  released  the  annuity  of  £S(30, 
and  reassigned  the  rent  charge  of  £800  to  Mrs.  Blagrave,  and  assigned  to  her  the 
poli^  of  insurance. 

C5n  the  11th  of  October  1830  the  Plaintiff  was  at  Carass  in  Ireland,  and  Yttmt 
came  to  him  there  with  the  indorsed  deed  so  prepared.  The  Plaintiff  now  alleges,  thtt 
Yates,  so  far  from  stating  that  he  had  received  the  redemption  money  from  Hn. 
Blagrave,  pretended  that  he  had  not;  that  she  had,  indeed,  meant  to  redeem  the 
annuity  by  money  to  be  raised  by  the  sale  of  stock,  but  as  the  price  of  stocks  hid 
fallen,  she  wished  for  some  delay,  in  the  hope  that  the  price  would  rise  again  ;  and  dst, 
thereupon,  Yates  assured  the  Plaintiff,  that  if  he  would  execute  the  deed  of  reassign- 
ment, Yates  would  retain  it  in  bis  own  custody,  until  the  £2500  should  be  paid  to 
him  by  Mrs.  Blagrave,  for  the  Plaintiff ;  and  that  the  Plaintiff,  relyii^  <hi  th< 
integrity  of  Yates,  did  accordingly  execute  and  deliver  to  him  the  deed  ofraasai^ 
ment,  but  that  as  no  money  was  then  paid,  the  Plaintiff  did  not  assign  any  reeap* 
for  the  £2600. 

It  appears  from  the  evidence  of  Sir  David  Boche,  who  was  present  dnriiff  the 
interviews  between  the  Plaintiff  uid  Yates  on  the  11th  of  October  1830,  tiiat  Yatei 
at  first  said,  that  he  had  come  to  pay  off  the  money  and  to  redeem  the  annni^,  sad 
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that  the  Plaintiff  then  complained  of  having  bo  large  a  sum  of  money  thrown  upon 
hii  hands,  without  notice  of  paying  it  off,  and  asked  the  advice  of  the  witness  as  to 
how  he  should  act ;  and  that  the  witness  thereupon  asked  Yates,  whether  he  had  the 
money  with  him,  or  why  he  was  in  such  baste ;  to  which  Yates  answered,  that  he  had 
not  the  money,  but  that  it  was  in  the  English  funds,  and  that  Mrs.  Blagrave  was  getting 
only  3^  per  cent,  besides  in-[0711-surance,  and  would  not  continue  to  do  so.  The 
witness  then  advised  the  Plaintiff  to  insist  on  six  months'  notice ;  to  which  Yates 
objected,  and  said,  that  notice  was  mere  matter  of  courtesy ;  that  he  had  brought 
over  the  deeds  of  assignment  to  get  the  annuity  reconveyed,  and  that,  as  soon  as  he 
took  them  back,  the  money  would  be  sent  over. 

It  is  to  be  observed,  on  this  evidence,  that  the  Plaintiff  appears  to  have  insisted, 
that  he  had  received  no  notice  of  Mrs.  Blagrave's  intention  to  redeem  the  annuit;y^. 
By  his  bill  he  states  that  notice  was  given  in  May.  Mr.  Anthony  Blagrave,  in  his 
evidence  for  the  Defendant,  says,  that  the  notice  was  given  by  a  letter  which  he 
wrote  to  Yates,  requesting  him  to  give  notice  to  the  Pwotifi^  and  that,  as  he  best 
recollects,  the  notice  was  given  in  Jmy. 

There  is  thus  some  obscurity  about  the  notice,  for  notice  in  July  to  redeem  in 
Xovember  would  not  have  been  valid ;  but  admitting,  because  the  bill  so  states  it, 
that  a  valid  notice  was  ^ven  in  May,  the  time  for  redemption  did  not  arrive  till 
November.  It  was  not  till  the  16th  of  November  that  the  Plaintiff,  if  not  offered 
interest  in  anticipation  (of  which  there  is  no  evidence),  was  bound  to  receive  the 
principal  sum  and  release  the  annuity ;  and,  therefore,  having  regard  to  the  notice 
now  admitted,  the  Plaintiff  might  reasonably  complain,  that  he  was  asked  to  take  the 
money  too  soon ;  and,  further,  it  is  to  be  olraerved,  that  the  deed  which  was  executed 
in  October,  was  made  to  bear  date  on  the  I6th  of  November,  and  was  acknowledged 
to  be  executed,  in  consideration  of  money  paid  at  or  before  the  sealing  and  delivery 
thereof.  This  was  false ;  the  deed  was  executed,  but  no  money  was  paid,  no  receipt 
was  signed,  and  in  this  state  of  things,  the  deed  was  puoed  in  the  hands  of 
Yates. 

Yates,  having  the  money  of  Mrs.  Blagrave,  ought  to  have  paid  it  to  the  Plaintiff, 
upon  the  execution  of  the  deed  at  the  proper  time ;  and  having  got  the  executed  deed 
into  his  hands,  he  ought  not  to  have  parted  with  it  till  the  Plaintiff  bad  received  the 
money. 

Anthony  Blagrave  states,  in  his  evidence,  that  he  had  an  interview  with  Yates  at 
Bristol,  immediately  after  Yates  returned  from  a  visit  to  the  Plaintiff  in  Ireland ;  that 
Yates  then  told  him  that  he  had  paid  £2750  for  the  repurchase  of  the  annuity,  and 
produced  to  him  the  deed  of  release,  and,  to  the  best  of  his  recollection,  a  warrant  of 
attorney ;  that  these  instruments  were  produced,  for  the  purpose  of  satisfying  him 
(the  witness)  that  Yates  had  repurchased  the  annuity ;  and  that  the  deed  having  been 
delivered  to  him,  he  gave  it  back  to  Yates,  to  be  kept  by  him  with  the  other  documents 
of  Mrs.  Blagrave. 

After  the  occurrence  to  which  this  evidence  relates,  we  find,  on  the  one  side,  that 
the  Plaintiff'  fully  expected  the  money  to  be  paid ;  for  on  the  17th  of  November  1830 
be  wrote  to  Yates,  desiring  him  to  invest  it  in  Irish  3  per  cent,  consols ;  but  Yates 
afterwards  represented  to  him,  that  the  money  was  not  paid,  and  that  the  annuity 
was  still  on  foot ;  and  Yates,  pretending  himself  to  be  the  agent  of  Mrs.  Blagrave  in 
that  respect,  affected  to  treat  the  notice  as  withdrawn ;  and  in  the  course  of  the  corre- 
spondence, the  Plaintiff,  either  not  recollecting  what  had  passed,  or  perhaps  confused 
between  his  own  recollection  and  the  statement  of  Yates,  in  whom  he  greatly  confided, 
appears  to  have  acquiesced  in  statements  (such  as  that  of  an  actual  tender)  which  are 
in-fOTSI-consistent  with  the  evidence ;  but  upon  pretence  of  the  notice  t>eing  with- 
drawn, Yates  continued  to  pay  or  account  to  tne  Flaintiff,  for  the  sums  which  would 
have  become  due  upon  the  annuity  if  subsisting. 

On  the  other  side,  Mrs.  Blagrave  and  her  agent  were  satisfied  that  the  annuity 
was  redeemed ;  the  redemption  money  was  charged  to  Mrs.  Blagrave  by  Yates  in 
account ;  and  accounts  were  afterwards  settled  between  Yates  andMrs.  Blagrave,  on 
the  footing  of  the  payment  for  the  redemption  having  actually  been  made. 

The  annuity  was  paid  to  the  Plaintiff  till  November  1836,  and  the  insurance  was 
kept  up^  in  the  Plaintiff's  name,  till  November  1834,  but  afterwards  in  the  name  of 
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Mrs.  Blagrave.    Yates  abscouded  soon  after  November  1836 ;  not  long  after  that,  hs  ' 
died  in  insolvent  circumstanoes ;  and  Mr.  Anthony  Biagrave^  having  become  his  1^ 
personal  representative,  obtained  possession  of  the  document  in  his  possession. 

After  the  departure  of  Yates,  the  Plaintiff  demanded  payment  of  the  annoity  fnu 
Mrs.  Blagrave,  and  this  suit  is  the  consequenoe  of  her  refusal  t6  pay. 

It  does  not  appear  to  me,  that  aiter  the  year  1630  there  was,  on  ^ther  side,  any 
laekes  or  neglect,  of  whidi  the  other  had  any  just  right  to  complain.  I  Udnk  ^ 
the  decision  of  the  case  must  depend  on  the  relation  between  the  parties  and  tiuir 
respective  acts  and  omissions  in  the  year  1830. 

It  appears  to  me,  from  the  evidence,  tiiat  on  the  11th  of  Aogost  1830,  whoi  Mn. 
Blagrave,  by  the  agency  of  her  son  Anthony,  gave  to  Yates  a  cheque  for  ^11,496, 3e;, 
which  he  afterwards  received,  she  intended  [1^4]  and  directed,  that  a  sufficient  part 
of  that  sum  should  be  applied  in  redeeming  the  annuity  which  she  had  granted  to 
Plaintiff.  She  says,  and  there  is  no  reason  to  doubt  her  statement,  that  neither  she 
nor  her  son  ever  saw  the  notice  for  redemption,  or  any  copy  of  it,  and  that  they  wen 
not  aware  that  the  annuity  could  not  be  redeemed  till  November.  Thinfcii^  tbu 
the  annuity  might  be  redeemed  at  once,  they  trusted  to  Yates  to  procure  the  proper 
releases.  As  it  is  stated  in  the  answer,  they  considered,  that  Yates  was  the  penn 
through  whom  the  i-edemption  money  was  to  be  paid  to  the  PlainU^  and  thcf 
expected  that  he  would  procure  from  the  Plaintiff  such  instruments  as  were  neoemiy 
to  extinguish  the  annuity*  and  convey  to  Mrs.  Blagrave  the  premises  on  which  tlH 
same  was  secured. 

Anthony  Blagrave  says,  that  he  wrote  a  letter,  and  requested  Yates  to  ||ive  notice 
to  the  Plaintiff  of  Mrs.  Blagrave's  intention  to  redeem  the  annuiW.  reqaast 
was  to  be  complied  with  by  Yates,  as  the  agent  of  Mrs.  Blagrave.  The  letter  ooDtain- 
ing  it  cannot  be,  itself,  taken  as  a  notice  given  to  the  Plaintiff  through  Yates  as  bis 
agent.  But  Yates,  as  the  agent  of  Mrs.  Blagrave,  was  to  give  the  notice ;  and  the 
notice  being,  as  the  bill  admits,  given  in  May,  was  for  payment  in  November,  aods 
knowledge  of  the  contents  must,  notwithstanding  the  real  ignorance  which  may  hsve 
existed,  be  imputed  to  Mrs.  Blagrave.  I  cannot,  under  the  circumstances  of  this  case, 
act  as  if  Mrs.  Blagrave  did  not  know,  and  was  not  to  be  bound  by,  what  was  does 
by  her  agent  on  her  behalf  according  to  her  instractions. 

Aguu,  ooDsidering  that  the  sum  of  £11,496,  3s.  was  given  to  Yates  on  Uie  Iltk 
of  August  1830  for  the  purpose  of  thereout  paying  what  was  due  to  the  Haintii^ 

f|6761 1  am  of  opinion,  that  the  money  cannot  be  considered  as  so  paid  to  Yates,  ca 
)ehalf  of  the  Plaintiff  or  as  his  agent.  Yates  did  not  receive  the  r^emption  moo^ 
separately,  but  as  part  of  an  aggregate  sum,  which  he  was  to  divide  and  apply  for 
the  purposes  of  Mrs.  Blagrave.  ^n  executing  these  purposes,  it  seems  plain,  that  bs 
was  to  act  as  her  agent ;  and  as  to  the  part  of  the  aggregate  sum  which  was  to  be 
applied  in  redeeming  the  uinuity,  he  must  be  deemed  to  ^ave  held  it  as  her  aga)l» 
for  the  purpose  of  that  application.  It  was  not  payable  to  the  Plaintiff  till  November. 
In  the  meantime,  Yates  was  responsible  to  her  only  for  its  employment ;  and  her 
direction  being  to  redeem  the  annuity,  it  was  his  duty  to  her  to  retain  it  for  hat,  tiR 
he  had  also,  as  her  agent,  obtained  for  her,  releases  from  the  Plaintiff. 

Under  these  circumstances,  I  conceive,  that  Yates^  when  he  saw  the  Plaintiff  ia 
Ireland,  acted  as  the  agent  of  Mrs.  Blagrave.   Whatever  mistake  may  have  beea 
made  by  the  Plaintiff  in  respect  to  any  notice  having  been  given  to  him,  it  is  pisiiv 
that  under  the  notice  as  admitted  in  the  bill,  and  on  which  the  Defendant  is  entitled 
to  rely,  there  was  no  obligation,  on  the  part  of  the  Plaintiff,  to  receive  the  money  in  : 
October,  or  at  any  time  before  the  16th  of  November;  and  under  these  circumsUnoei,  | 
the  Plaintiff  having  in  October  executed  the  deed,  which  was  postdated  the  IGth  d  \ 
November,  and  the  warrants  of  attorney,  which  were  not  dated  at  all,  but  not  having  | 
received  the  money,  the  nature  of  the  transaction  appears  to  me  to  shew,  that  the  ' 
Plaintiff  intrusted  Yates  as  his  agent,  to  hold  these  deeds  till  the  money  was  paid  to  i 
him.    It  would,  I  tbink,  be  aMurd  to  suppose  that  the  Plaintiff  d^vered  ihm  i 
instruments  without  consideration  to  Yates,  as  the  agent  of  Mrs.  Blagrave,  and  this  ; 
is  scarcely  alleged  on  her  behalf ;  but  it  is  atgued,  tnat  Yates,  having  Uie  deeds  ai  ; 
the  agent  [ST^  of  the  Plaintiff,  on  his  return  to  Bristol,  delirerea  them  in  his 
character  of  audi  agent  to  Anthony  BUgrave,  as  the  agent  of  Mrs.  Blagtmve^  who 
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relied  thereon  as  evidence  of  the  payment,  and  that  the  Plaintiff,  although  he  had 
ra»ived  no  consideration,  was  and  ia  hound  by  such  delivery. 

If  the  money  had  not  been  previously  paid  to  Yates,  but  Yates,  having  the 
sDnuity  deed  and  the  executed  deed  of  release  in  his  possession,  had  offered  them  to 
Anthony  Blagrave  in  exchange  for  the  money,  and  if  Anthony  Blagrave  had  been 
thereby  induced  to  give  credit  to  Yates,  and  had,  under  such  inducement,  pud  the 
money  to  Yates,  who  had  afterwards  applied  the  money  to  his  own  use,  the  trans- 
action might  hare  been  binding  on  the  Plaintiff ;  because  his  act  in  giving  Yates 
possession  of  the  deeds,  and  thereby  enabling  him  to  produce  them,  might  have  been 
deemed  to  be  the  cause  of  Anthony  Blagrave's  misplaced  confidence,  and  of  the  fraud 
of  Yates  which  thence  ensued,  and  in  the  transaction,  as  so  supposed,  Yates  would 
bare  been  acting  solely  as  the  agent  of  the  Plaintiff,  and  Anthony  Blagrave  as  the 
agent  of  the  Defendant. 

But  in  the  transaction,  as  it  really  occurred,  Yates  was  the  agent  of  Mrs.  Blagrave 
for  the  payment  of  the  money,  both  before  the  deed  was  executed  by  the  Plaintiff 
and  afterwards.  Being  her  agent  (and  he  was  not  the  less  so  because  he  was  also 
agent  for  the  Plaintiff),  and  whilst  he  continued  to  be,  and  acted  as  such  agent,  ho 
was  endeavouring  to  commit,  or  acquiring  the  power  to  commit,  a  fraud  upon  the 
Pbintiff,  first,  in  procuring  the  deed  to  be  executed  at  a  time  when  the  money  was 
not  paid  or  payable ;  and,  secondly,  in  producing  the  deed  to  Anthony  Blagrave, 
although  the  money  had  not  been  paid.  In  withholding  the  mcmey  [677]  when  the 
deed  was  executed,  and  in  thus  producing  the  deed,  he  was  also  acquiring  a  power  to 
commit  a  fraud  upon  Mrs.  Blagrave ;  and  whilst  Yates  was  acquiring  this  power,  and 
was  deceiving  both  parties,  it  appears  that  Mrs,  Blagrave  was  not  induced,  by  the 
Plaintiff's  deed,  to  intrust  Yates  with  the  money,  and  that  the  Plaintiff  was  not 
induced,  by  the  Defendant's  payment  to  Yates  (of  which  he  was  ignorant),  to  intrust 
Yates  with  the  executed  deed. 

But  the  agency  for  the  redemption  began  with  the  Defendant.  Whilst  the  money 
remained  in  the  hands  of  Yates,  he  was  her  agent  for  its  due  application,  viz.,  for  its 
payment  to  the  Plaintiff.  By  giving  him  the  mon^  beforehand,  she  afforded  him  the 
means,  perhaps  presented  to  him  the  temptation,  to  commit  the  fraud ;  and  Anthony 
Blagrave,  her  agent,  being  totally  unconscious  of  the  fraud  which  he  was  enabling 
Yates  to  commit,  and  well  knowing  that  by  her  the  money  had  been  honestly  supplied 
to  Y'ates,  in  whom  she  had  confidence,  for  the  purpose  of  payment,  may  not  have 
examined  the  proof  of  payment  as  carefully  as  he  would  have  done,  if  the  "money  had 
been  to  be  paid  on  production  of  the  deed. 

The  complication  of  the  case  arises  from  the  double  agency  of  Yates,  and  from 
the  undue  confidence  placed  in  him  by  the  Plaintiff  in  respect  of  the  deed,  as  well  as 
by  the  Defendant  in  respect  of  the  money  ;  but  in  the  result,  the  Plaintiff  executed 
the  deed  without  any  consideration  paid  to  him.  The  Defendant's  agent  had  the 
money  on  her  behalf,  with  instructions  to  pay  it ;  he  never  discharged  that  duty, 
never  paid  the  money,  as  he  ought  to  have  done;  the  duty  remained  unperformed, 
and  the  agency  in  respect  of  it  continued.  It  is  very  clear  that  in  hxA  the 
money  was  not  paid.  The  [678]  case  of  the  Defendant  is,  that  she  had  reason 
to  believe  that  it  was  paid,  and  that  the  reason  being  founded  on  the  act  of  the 
Plaintiff  in  executing  the  deed  and  leaving  it  in  the  hands  of  Yates,  he  must  be 
bound  by  it. 

According  to  the  statement  of  Mr.  Anthony  Blagrave,  he  required  proof  that  the 
consideration  was  paid  ;  it  certainly  was  his  duty  to  do  so :  it  was  to  he  shewn  that 
the  money  which,  after  the  Ilth  of  August,  was  in  the  hands  of  Yates  as  the  agent  of 
Mrs.  Blagrave,  had  become  the  money  of  the  Plaintiff,  or  a  debt  due  from  Yates  to 
the  Plaintiff.  Under  the  circumstances  of  this  case,  the  mere  possession  of  the  deed 
cannot  be  relied  on  as  affording  conclusive  evidence;  and  toe  proof  with  which 
Ajithony  Blagrave  was  satisfied,  consisted  of  the  information  of  Yates,  and  the  pro- 
duction of  the  deed,  and  of  certain  warrants  of  attorney  without  date  or  description 
of  the  parties  named  as  attorneys. 

It  appears  to  me  that  in  a  defence  founded  upon  an  allegation  that  the  Plaintiff 
has  released  or  assigned  his  rights  for  a  pecuniary  consideration  paid  to  him,  it  is 
incumbent  on  the  Defendant  to  prove  that  the  consideration  was,  in  fac^  paid,  and 
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that  in  this  case  the  proof  has  failed.  It  ia  not  ahewn  Uiat  the  money  ever  «u  in  tbe 
hands  of  Yates,  as  agent  for  or  on  behalf  of  the  Flaintifi'. 

It  is  to  be  regretted  that  the  time  when  Yates  returned  from  Ireland  to  Kirtol, 
and  the  day  od  which  his  interview  with  Anthony  Blagrave  took  place,  do  not 
distinctly  appear.    It  is  sometimes  stated  that  Yates  was  a  fortnight  in  Irelaod;  Ma 
Blagrave  speaks  of  the  interview,  vaguely,  as  taking  place  in  or  soon  after  November; 
AnUiony  Blagrave  (who  might  have  been  expected  to  state  the  day  accurately)  ssyt 
that  it  was  in  [679]  November,  immediately  after  the  return  of  Yates,  but  he  does  do( 
specify  the  day  ;  and  I  have,  in  vain,  looked  through  the  papers  in  the  hope  of  fiodiiifi 
some  clear  evidence  of  the  day.    Mrs.  Blagrave,  in  her  cross-bill,  says  th^  on  the  3a 
day  of  November,  Yates  left  Ireland  and  returned  to  Bristol ;  but  I  think  that  it 
would  not  be  right  to  bind  her  by  that  statement ;  and  if  I  had  thought  it  necesBuy 
for  the  decision  of  this  case  to  ascertain  the  day  accurately,  I  must  have  diiected  u 
inquiry  on  the  subject.   The  oiroumstances,  however,  are  such  that  I  think  Antbooj 
Blagrave  must  have  known  that  the  deed  was  executed  by  the  Plaintiff  before  ■. 
day  on  which  it  was  dated ;  and,  assuming  nothing  with  respect  to  the  day  on  wliid 
the  deed  was  produced,  we  have  this  state  of  things,  that  Anthony  Bla^ve,  as  tbe 
agent  of  his  mother,  in  the  month  of  August,  confided  to  Yates  a  certain  amoimt  U 
her  money  to  be  applied  for  her  benefit  on  a  future  day,  viz.,  on  the  16th  of  the  montk 
of  November  following,  that  a  deed  is  produced  to  him,  executed  by  the  Fkintif 
previously,  but  dated  on  the  llth  day  of  November,  and  acknowledging  in  the 
present  tense,  the  receipt  of  the  money  on  or  before  the  execution  of  the  deed.  The 
deed,  being  post-dated,  could  not  be  a  plain  expression  of  the  truth  on  the  dsyd 
execution.    If  the  deed  was  produced  to  Anthony  Blagrave  before  the  I6th  cf 
November,  it  could  not  express  the  truth  at  the  time  of  the  production ;  hut,  psBOic 
that  over  as  not  being  proved,  there  was  not,  as  in  the  absence  of  payment  then 
could  not  have  been,  any  money  receipt  cotemporaneous  with  the  execution  d  thi 
deed,  and  no  other  was  required.    How  it  was  that  Mr.  Anthony  IBla^ve  overlooked 
circumstances  so  well  calculated  to  excite  suspicion,  it  would  be  vain  to  conjectora, 
Whether,  as  Mrs.  Blagrave  says,  he  was  ignorant  that  the  annuity  could  not  be 
redeemed  at  any  time,  or  whether  he  so  [680]  far  trusted  to  Yates,  as  to  think  it 
immaterial  when  the  deed  was  executed  or  when  it  bore  date,  and  to  take  no  notits 
of  the  want  of  date  in  the  powers  of  attorney,  or  of  the  absence  of  any  receipt  except 
the  acknowledgment  in  the  deed,  does  not  appear.    It  is  plain  that  he  must  hnt 
trusted,  in  a  great  measure,  to  the  mere  word  or  statement  of  Yates,  and  that  he  wm 
content  with  evidence  that  was  not  only  insufficient,  but  was  of  such  a  nature  a  W 
excite  very  strong  suspicion  of  the  truth  of  the  fact  which  ought  to  have  hem 
established ;  and,  on  the  whole,  I  am  of  opinion,  that,  after  the  prot&ction  and  all^ 
delivery  of  the  deed  of  release  to  Anthony  Bla^ve,  the  redemption  money  remained 
in  the  hands  of  Yates,  or  due  from  him,  as  the  agent  of  Mrs.  Blagrave  and  at  htt 
risk. 

It  therefore  appears  to  me  that  the  Plaintiff  is  entitled  to  relief ;  but,  pi 
upon  his  statement  of  the  notice,  it  is  plain  that  Mrs.  Blagrave  intended  to  redi 
and  was  entitled  to  redeem,  the  annuity  on  the  16th  day  of  November  1830, 
that  the  Plaintiff  had  consented  to  such  redemption.  He  was  entitled  to  the  red< 
tion  money  on  that  day ;  Yates  had  it  as  agent  of  the  Defendant,  and  ftauduh 
withheld  it.  The  Defendant  is,* I  think,  answerable  for  that — she  cannot  derim 
benefit  from  the  fraud  of  her  own  a^ent ;  but  I  do  not  think  that  she  is  ansvenU 
for  the  witiidrawal  of  the  notice  which  Yates  affected  to  make,  or  that  the  Plaintiff  il 
fflititled  to  the  benefit  of  such  withdrawal. 

I  think  therefore,  on  the  whole,  that  the  Plaintiff  is  entitled  to  tbe  £3750  vhiA 
was  due  to  him  in  respect  of  the  annuity  on  the  16th  day  of  November  1830, 
that,  in  accounting  for  the  money  received  by  him  from  Yates  in  respect  of  thi 
pretendtjd  continuance  of  the  [681]  annuity,  he  is  entitled  to  interest  on  the  sum  flC 
at  5  per  cent.  If  the  parties  differ,  an  account  must  be  taken;  and  I  thiw 
that  the  Plaintiff  is  entitled  to  the  costs  of  this  suit,  and  that,  paying  the  costs  of  Sif 
Bichard  Godin  Simeon,  he  is  entitled  to  have  them  over  against  the  Defendant  Mn^ 
Blagrav& 
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[681]  Tarbuok  ff.  Woodcock.   Nw.  24,  Dec  13, 1843. 

A  suit  was  prosecuted  through  a  solicitor,  and  aa  the  Plaintiffs  alleged,  without  their 
authority.  The  Defendant  gave  notice  of  motion  to  dismiss  the  bill  for  want  of 
prosecution,  which  being  served  on  the  solicitor,  he  requested  the  Plaintiffs  to  name 
a  new  solicitor,  which  they  refused  to  do.  The  solicitor  then  moved  that  he  might 
be  dismissed  as  solicitor.  Held,  that  no  such  order  could  be  made,  but  personal 
service  on  the  Plaintiffs  of  the  notice  of  motion  to  dispuBS  was  ordered.  The 
Plaintiffs  took  no  step  to  relieve  themselves  from  their  liability.  Held,  that  the 
Defendant  was  entitled  to  have  the  bill  dismissed,  with  costs  to  be  paid  by  the 
FlaintiffB,  leaving  them  to  obtain,  as  against  the  solicitor,  any  remedy  they  might 
hare. 

The  Master  of  the  Bollb  [Lord  Langdale].  This  suit  haa  been  prosecuted  in 
the  name  of  the  Plaintiffs,  by  a  solicitor  wuoae  name  is  on  the  proceedings  in  the 
usual  course. 

Services  upon  the  solicitor  whose  name  is  on  the  proceedings  are,  by  General 
Order  (19tfa  Cfrder,  26th  October  1842 ;  Ord.  Can.  214),  deemed  to  be  good  upon  the 

e  Plaintiffs  have  denied  that  they  ever  gave  the  solicitor  authority  to  institute 
or  prosecute  the  proceedings  on  their  behalf  (see  6  Beav.  134);  and  in  this  state  of 
things  tdie  Defendant^  bein^  in  a  situation  to  move  to  dismiss  the  bill  for  want  of 
proseoution,  serves  the  notice  of  his  mo-[6ffiQ-tion  on  the  solicitor  for  the  Plaintiffs, 
whose  name  is  on  the  proceedings,  but  whose  authority  is  denied. 

The  solicitor  being  thus  served,  requests  the  Plaintiffs  to  appoint  another  solicitor 
to  act  for  them ;  and  this  t^e  Plaintiffs  refuse  to  do,  alleging,  that  as  they  never 
authorised  the  institution  of  the  suit,  they  have  no  concern  with  i^  and  will  not 
intervene. 

On  the  motion  to  dismiss  coming  on  to  be  heard,  the  solicitor,  acting  as  such  for 
the  Plaintiffs,  stated  the  fact,  and  the  motion  stood  over,  to  give  him  the  means  of 
eonsideripg  what  steps  he  should  adopt  for  his  own  protection. 

He  now  moves  tlut  he  may  he  dismissed  as  the  solicitor  for  the  Plaintiffs ;  and  I 
un  of  opinion  that  no  such  oraer  can  be  made. 

At  present  it  is  not  known  whether  the  solicitor  has  acted  under  the  authority  of 
the  Fkuntiffs  or  not. 

If  he  has,  the  Plaintiffs  are  bound  by  the  service  on  them,  and  the  Defendant  is 
entitled  to  an  order  on  his  motion. 

If  he  has  acted  without  authority,  he  is  bound  to  indemnify  tiie  Plaintiffs ;  and 
he  is,  or  may  be,  liable  to  the  Defeftdant  for  the  costs  of  the  suit. 

And  in  this  state  of  things  I  can  do  nothing  to  relieve  him  from  his  liability. 

The  Plaintiffs  ought  to  take  the  necessary  steps  to  be  relieved  from  their  responsi- 
bility. If  tibey  will  not,  I  [683]  must  consider  the  case  of  the  Defendant  and  for 
his  better  security  and  protection,  I  think  that  I  might  order  that  services  should  be 
made,  not  as  usual  on  the  solicitor  whose  name  is  on  the  proceeding  but  on  the 
Plaintiflfo  personally,  without  prejudice  to  the  question  by  whom  any  additional  costs 
oecasionecf  by  the  personal  service  should  be  home. 

Ike.  13.   Notice  having  been  served  on  the  Plaintifib  personally, 

Mr.  Pemberton  Leigh  nov  moved  to  dismiss  the  bill  for  want  of  prosecution,  with 
costs. 

Mr.  Prior  submitted  that  the  dismissal  should  be  made  without  coats  as  against 
the  Plaintiff  Mrs.  Hannah  Tarbuck,  her  name  having  been  used  without  her  sanction. 

The  Master  of  the  Rolls  [Lord  LangdaleJ.  Having  denied  the  solicitor's 
authority,  notice  of  this  motion  was  served  on  ner  personally :  nothing  has  been  done, 
and  the  bill  must  be  dismissed  on  the  usu^  terms.  She  must  obtain  from  the  solicitor 
any  remedy  she  may  be  entitled  to.(I) 

(1)  See  Wade  v.  Stanley,  1  Jac.  &  W.  p.  675 ;  Hood  v.  Phillips,  6  Beavan.  176 ;  Ward 
T.  Ward,  6  Beavan,  261 ;  MaHimdak  v.  MartiMt,  cited  1  Smith's  Pr.  172  (3d  edit). 
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[684]   St.  Victor  v.  Devbrkux.   Nov.  13,  1843. 

[S.  C.  reversed  on  appeal,  9  Jur.  519.] 

An  application  for  an  order  of  course  ahould  state  all  the  material  facta.    If  dwR 
be  any  suppression,  the  order  will  be  discharged,  and  the  Court  will  not,  od 
application  to  discharge  it,  support  it  on  the  special  merits  then,  for  the  first  Gat, 

appearing. 

A  Plaintiff  daiming  {lartly  under  the  heirs  of  a  Frencb  subjeeti  and,  throoA  a 
instrument  of  doubraul  oonstmction,  obtained  an  order  of  course  at  the  Bwb  to 

sue  in  formd  pauperis,  upon  the  simple  allegation  of  his  poverty :  Held,  that 
order  was  irregular,  on  the  grouud  of  the  suppression  of  the  facts,  which  ought  to 
have  been  presented  for  the  consideration  of  the  Court  upon  the  application. 
On  an  application  to  the  Master  of  the  Rolls  in  a  Vice-Chancellor's  cause,  to  discharge 
an  order  of  course  obtained  at  the  Rolls,  the  Court  will  not  enter  into  the  ntenta 
further  thui  is  necessary  to  determine  whether  the  order  was  regnlariy  obtained. 

This  was  an  application  to  discharge  an  order  to  sue  tn  formd  pauperiSt  which  bid 
been  obtained  ez  parte  by  the  Plaintiff. 

It  appeared  that  three  French  ladies,  named  Frencaalt,  De  Montmignoo  sad 
GolleriUe,  were  entitled  to  charges  on  an  estate  in  Franoa  belonging  to  Fanning  the 
son,  an  English  subject  The  estate  had  been  oonfisoated  by  the  ReTolutionaiT 
Government,  and  the  Plaintiff,  who  claimed  under  Mesdames  de  Montmignon  sod 
Oolleville,  and  under  the  heirs  of  Madame  Francault,  sought,  by  this  bill,  to  obtain 
payment  of  the  charges  out  of  a  portion  of  the  compensation  fund,  provided  br 
the  Tfeaty  of  Paris  for  the  indemnity  of  British  objects,  who,  in  contravendon  of 
the  Treaty  of  Commerce  of  1786,  had  suffered  by  confiscation  of  their  property  (see 
59  O.  3,  c.  31),  and  which  had  been  awarded  to  the  Defendant. 

The  title  of  the  Plaintiff  depended  on  a  French  instrument,  dated  the  9tfa  of  Msy 
1834,  which,  as  set  out  in  the  bill,  was  to  the  following  effect.  (NoTK. — ^The  tnas- 
lation  was  afterwards  found  to  be  inaccurate) : — 

"  We,  the  undersized  creditors,  b^  mortgage  of  James  R.  T.  Fanning  die  soo,' 
&0.,  "  and  we,  the  heirs  [686]  and  heiresses  of  our  deceased  sister,  aunt  and  smt- 
aunt,  M.  F.  C.  H.  L.  D.  de  Francault,  also  a  creditor  by  morteage  of  TAr.  JaaoB 
R.  T.  Fanning,  the  son,  declare  altogether  to  have  yielded  to  Mr.  J.  B.  St  Victor 
our  lawful  power  of  procuration  (he  intervening  and  accepting)  firat,  the  third  of  the 
sum  of  63,575  livres  tumois,  or  francs,  which  we  have  lent  to  the  said  Mr.  Fannir^ 
by  our  four  contracts  of  the  19th  of  October  1791,  and  4th  of  June  1792.  SeccHidlT, 
and  moreover  all  interest  which  shall  be  recovered  by  him  in  the  Court  of  Chancery 
in  London.  This  cession  is  made  to  him,  as  well  to  indemnify  him  against  \bt 
expenses  he  has  already  made  to  attain  the  recovery  of  the  sums  due  to  as  by  tbe 
said  Monsieur  Fanning,  as  to  recompense  him,  on  account  of  his  long  devotedoea 
and  his  sacrifices  for  our  late  sister.  We  add,  that  even  in  case  of  death  of  one  or 
several  amongst  us,  we  will,  that  Mr.  B.  St  Victor  shall  dispose,  as  of  things  belongiDg 
to  him,  of  the  sums  we  abandon  to  him,  but  subject  to  the  charge  <^  his  making,  or 
causing  to  be  made,  the  advances  deemed  necessary  to  obtain  the  recoveiy  thereof 
our  formal  intention  being,  that  nothing  be  demanded  of  us  on  that  acoount  It  n 
understood  that  we  reserve  to  ourselves  only  the  two-thirds  of  the  capital  of  63,575 
francs  above  mentioned,  or  the  two-thirds  of  the  capital  which  shall  have  beo 
reserved  in  the  Court  of  Chancery  in  London.  The  present  declaration  has  tor 
its  object  to  confirm  those  made  previously  by  us,  and  which  are  deposited  in  tht 
office  of  Mr.  Toullandier,  ancient  attorney,  18  St.  Benott  Street,  in  Paris,  and  al» 
to  enable  Mr.  Bourlon  St  Victor  to  procure,  in  London,  upon  the  sums  we  abuidoa 
to  him,  upon  those  due  to  us  by  the  estate  of  Mr.  Fanning  the  bod,  the  means  whoA 
shall  be  necessary." 

The  cause  was  attached  to  the  Court  of  the  Vice-Chancellor  of  En^and. 

[686]  The  Plaintiff,  upon  an  ex  parte  petition  addressed  to  the  Master  of  the  BoUi. 
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which  stated  merely,  in  the  usual  ionOf  that  he  bad  filed  his  bill,  and  was  a  pauper, 
obtained  from  the  Under  Secretary  an  order  to  sue  m  formd  pauperis. 

Mr.  Fembertoa  Lieigh  and  Mr.  Beavan  now  moved  to  disohai^  the  order.  They 
ai^ed  th^  the  instmmeDt  was  a  mere  power  of  attorney,  aathorising  the  PlaintiiF 
to  me  for  other  parties,  he  undertaking  to  Tp9.y  the  costs.  Thai  if  it  were  considered 
u  assignment,  it  wu  an  assignment,  partly  m>m  the  representatives  of  Mad.  Fran- 
osalt  deceased,  so  that  the  Plaintiff,  whetner  prosecuting  the  claim  as  attorney  or 
anignee,  was  suing  in  a  representative  character,  and  was  not,  therefore,  entitled  to 
sae  m  formd  pauperis;  Oldfield  v.  Coi)beU  {2  Beav.  444,  and  3  Beav.  432),  Paradice  v. 
Sk^pard,{l)  Secondly,  that  even  if  he  was  suing  in  a  mixed  character,  a  special,  and 
not  an  ex  parte  application  ought  to  have  been  made ;  Thompson  v.  E^^^Tl  ^<^^i*^ 
(1  Turn.  &  Ven.  Ch.  Pr.  (6th  ed.),  613,  cited  1  Dauiell's  Practice,  42).  That,  at  all 
events,  the  special  circumatanoes  ought  to  have  been  stated  for  ^e  consideration  of 
the  Court  on  the  Plaintiff's  petition,  and  that  the  sappression  alone  was  a  sufficient 
ground  to  discharge  die  order. 

[Mr.  6.  Turner,  as  omieat  ma^  stated  a  case  in  Uie  Exchequer,  wherein  he  had 
been  oonoemed  for  the  Plaintiff,  in  which  the  assignee  from  a  clergyman  of  Easter 
offerings  had  instituted  a  Buit  for  their  recovery ;  having  obtained  an  order  to  sue  m 
/ormi  juvtwru,  the  Chief  Baron  Alexander,  on  the  motion  of  Mr.  Hayter,  discharged  it.] 

Mr.  W.  Lee,  cm/rd^  argued  that  the  Plaintiff  was  suing  in  his  own  right  as 
udgnee  of  a  chose  in  action  and  not  in  a  representative  character ;  that  the  Defendant 
had  been  guilty  of  such  delay  in  making  this  application  thi^  it  ought  to  prevent 
the  discharge  of  this  order. 

Thk  Ma8Tkb  of  "raJS  Rolls  [Lord  Langdale].  I  can  only  attend  to  the  question 
of  regularity  or  irregularity.  It  ia  stated  that  this  order  was  obtained  on  the  com- 
moo  statement  and  affidavit.  In  order  to  obtain  it  regularly  there  ought  to  have 
been  a  atatement  of  the  special  eiicumstances.  If  they  oaA  been  stated,  the  Plaintiff 
vonkl  not  have  obtained  the  order  of  course,  hut  would  have  been  obliged  to  make 
•  apecoal  application,  not  here,  but  to  the  Vice-ChanoeUor  of  England,  to  whose  Court 
de  cause  is  attached.  The  question  to  consider  is,  whether  the  oi^er  obtained  on 
the  common  affidavit,  and  without  a  statement  of  the  special  circumstances,  is  regular. 
That  depends  on  the  [688]  construction  of  the  instrument,  which  I  may  look  at,  in 
<ader  to  see  whether  there  ia  a  question  or  not,  and  for  the  purpose  only  of  deciding 
whether  the  order  was  regularly  obtained.  (6tb  Order  of  9th  May  1839 ;  Ord.  Can. 
137.)  I  cannot  determine  whether,  upon  the  full  statement  of  the  circumstances, 
the  Phuntiff  is  entitled  to  sue  in  formd,  pauperis.    That  question  does  not  belong  to 

(1)  1  Diok.  136.  and  Beames  on  Costs,  252  (2d  edit). 

The  following  note  of  the  case  of  Pmadwis  v.  iS%«f)paro  is  taken  from  the  Deavea 
HSS.  at  the  Bo^,  page  99 

Paradiee  v.  Sheppard^  3d  December  1745. 

An  administrator  havine  been  admitted  at  the  Bolls  to  sue  *n  formd  pavperiSf  tiie 
order  was  discharged  by  Lord  Hardwicke. 

The  Master  of  the  Bolls  had  admitted  the  Plaintiff,  who  was  an  administrator,  to 
sQe  in  formd  pauperis.  On  moticm,  the  Lord  Chanoellor  discharged  tite  order,  and 
dispaupered  him — 

1st  Because  the  stat  11  H.  7,  c  12,  which  authorises  the  Court  to  admit  parties 
to  Bue  in  formd  pauperis^  is  penned  much  in  the  same  words  with  the  statutes  concem- 
iag  costs,  which  have  been  held  not  to  extend  to  actions  by  executors  or  adminia- 
tntors  ia  oiUar  droiL 

2dly.  On  search,  no  precedent  could  be  found,  either  in  Chancery  or  in  the  Courts 
<rf  Common  Law,  of  admitting  an  executor  or  administrator  to  sue  or  defend  in 

3dly.  The  form  at  the  affidavit  usually  made  is  not  applied  to  Uiis  case,  for  the 
party  may  with  truth  swear  that  he  is  not  worth  £6  over  and  above  what  will  pay 
all  Ms  just  debts,  and  yet  may  have  considerable  assets  oi  his  testator's  or  intestate's, 
out  of  which  he  may  be  entiued  to  retain  or  be  allowed  the  costs  of  suit 

Administrator  mspaupered. 
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me,  but  to  the  Yice^bancellor  of  England.  (See  Bobiiuoii  v.  Milmer,  5  Bmt.  49,  ud 
Hooper  v.  Paver,  ante,  p.  173.)  If  I  sbould  hold  this  order  of  eoorw  irraankr,  it  w31 
then  become  neoessarj  for  the  Plaintiff  to  get  the  proper  and  r^ukr  oroer  from  tka 
Yice^/haDcellor  of  England. 

Mr.  Lee.   Even  ifthis  order  be  irr^{ubir  aa  of  oqnrse,  stiU  the  facta,  aa  thej  bow 
ajqwar,  fully  warrant  the  order,  and  it  maj  therefore  be  soataiiied  on  the  writi 

Master  of  thk  Bolls.  I  cannot  a^«e  with  yoa  in  that  There  are  fe* 
Uiinge  more  important  than  that  parties  who  apply  for  ocders  of  eonrae  ahould  fnrif 
state  all  the  circumstances  which  reaUy  ought  to  be  considered.  It  is  upon  tH 
allegadoQS  made  upon  petitions  for  orders  of  course  that  such  orders  are  mua,  ud 
if  those  allegations  omit  emything  material,  and  which  on^t  to  be  taken  into  on- 
sideratioQ,  the  order  so  obtained  is  an  irregnlar  order. 

In  this  case  the  order  was  obtained  on  the  simple  and  common  all^ation  of  Ai 
poverty  of  this  Plaintiff,  and  nothing  more ;  if  this  had  bera  a  ease  where  be  urn 
suing  in  his  own  right,  the  order  would  have  been  quite  regularly  obtained ;  bat  i 
he  was  sning  in  a  ooaracter  which  required  the  special  consideration  of  [68Q  the 
Court,  whether,  under  tiie  circumstances,  he  was  entitled  to  sue  m  formd  pa^erU  or 
not,  then  those  matters  onght  to  have  been  adverted  to  in  his  apptioatvw.  U  th* 
had  been  demo,  lAen,  beyond  aQ  doubt,  the  ordw  would  have  beoi  refused  in  tk 
Secretary's  (rfBoe,  and  it  would  hare  required  a  special  ap{rfioiti<m  to  the  Court,  m 
which  the  merits  would  have  been  taken  into  consideration;  if  he  tiien  aineand. 
entitled  to  sue  as  a  pauper,  the  proper  order  would  hare  been  made  to  admit  bib  la 
sue  tn  formd  pauperis. 

Lord  Gottenham  laid  down  the  rule,  that  when  an  application  was  made  to 
discharge  an  order  of  course  for  irregularity,  be  would  not,  under  any  cinmmstaim^ 
support  it  aa  a  special  order,  but  would  dischaige  such  order  of  oouree,  ^viog  tW 
party  the  opportunity  of  regularly  obtaining  an  order,  upon  a  proper  apphcstion  fcr 
the  purpose ;  such  has  ever  since  been  the  practice  of  this  Court.  (See  ffmit  t. 
Start,  4  Myl.  &  C.  261 ;  Grow  v.  Saitsom,  1  Beav.  297,  and  Broiii$  y.  iVios,  4 
Beav.  494.) 

If  the  real  merits  of  the  case,  or  any  questitnis  arising  on  iDB^ments  or  oa  Al 
nature  of  the  PhuntifTs  interest,  are  to  be  determined,  that  must  be  done  in  the  Coat 
to  which  the  cause  is  attached.  Certainly  I  have  no  authority,  in  a  cause  not  attscfcrf 
to  ihiB  Court,  to  take  those  matters  into  my  consideration,  further  than  for  thi 
purpose  of  ascertaining  whether  such  a  question  arises  upon  them,  aa  to  make 
material  to  have  the  special  matter  considered,  before  granting  an  order  to  admit  ft 
par^  to  sue  in  formd  pauperis. 

i  think  that,  in  this  case,  the  special  circumstances  ought  to  have  been  alluded 
upon  the  application  for  [690]  the  pauper  order,  and  not  having  been  mentioned,  if 
appears  to  me  that  this  order  was  irregular.   To  dischuge  an  order  for  irr^olanH 
would  discharge  it  with  costs,,  but  it  may  be  material  to  ocmaider  what  haa  ha^enai 
since  the  order  was  obtained. 

Mr.  Pemberton  Leigh.   We  do  not  ask  tot  costs. 

The  Mastkr  of  the  Bolls.  The  circumstances  are  such,  that  I  think  I  iumI 
have  refused  them.  I  must  discharge  the  order  without  ooets,  and  it  will  be  qiAi 
open  to  the  Phuntiff  to  apply  to  the  Yioe-Chancellor  of  England  on  tJie  merits. 

[690]   Paterson  v.  Long.   Nov.  19,  1843. 
[S.  C.  13  L.  J.  Ch.  1 ;  7  Jur.  1049 ;  reported  on  another  point,  6  Beav.  186.]  i 

Two  houses,  held  under  one  lease,  were  sold  separately  to  A.  and  B.  The  lease  wj 
produced  and  inspected  at  the  sale  by  the  purchasers'  solicitors.  The  oonditkBl^ 
of  sale  |nt)vided  for  the  apportionment  of  the  rent  between  the  two  purcfaaso^ 
did  not  notice  covenants  to  insure,  &c.,  and  a  proviso  for  re-entiy  on  D(Mi-peifo*> 
anoe,  contained  in  the  lease.  Held,  that  thouj^  A.  might  be  evicted  by  the  drfarikj 
of  B.,  still  he  was,  under  the  ciroumstanoea,  bound  to  oompl^ 
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Two  houses  were  held  under  one  lease  from  the  Marquis  of  Westminster^  at  a 
noond  rent  of  £8.  The  lease  ooatained  eorenaDts  to  pa^  the  rent,  to  keep  iosored, 
and  a  proviso  iar  re-entiy  on  non-performanoe  of  any  of  the  covenants. 

The  pn^wrty  having  become  vested  in  the  Plaintiff,  as  executor,  he  put  the  two 
leasehold  houses  up  for  sale  in  sepante  lots.  The  particolan  of  sale,  after  stalaug 
[001]  the  {ffoperty  as  "  a  leaaehola  estate  held  ander  tlie  Marquis  of  Westminster  for 
a  term  of  years,  at  a  ground  rent,"  and,  after  describing  Lot  I,  proceeded,  "Held  on 
lease  from  the  Marquis  of  Westminster,  with  Lot  2,  for  a  term  of  ninety-one  years 
from  Lady  Day  1832,  at  a  ground  rent  td  £B.  This  lot  will  be  sold  subjeot  to  the 
payment  of  jEi  per  annum." 

The  particulars,  after  describing  Lot  2,  as  similar  to  Lot  1,  proceeded,  "  Held  on 
lease  with  Lot  1,  as  above.  This  lot  will  be  sold  subject  to  the  payment  of  £i  per 
annum."  The  particulars  also  stated  as  fellows:  "The  raiginal  lease,  or  abstracts 
tJiereof,"  &c,  "  will  be  produced  at  the  time  of  sale." 

The  seventh  cmidition  provided  that  the  produotioD  at  the  last  receipt  for  rents 
should  be  accepted  "as  evioenoe  of  the  due  performance  of  all  the  covmuts,  elMises, 
and  agreements  contained  in  the  original  lease." 

^e  eighth  conditicm  of  sale  provided  that  the  purchasers  of  the  two  lots  (unless 
me  parohaso'  should  purchase  both  lots),  sfaoald  be  parties  to  each  other's  assignment, 
and  covenant  to  pay  the  proportion  of  rent  allotted  to  each  and  to  indemnify  each 
other  against  the  same ;  and  also  gave  mutual  powers  of  distress  and  entry  upon  and 
over  tbe  premises  purchased  by  each,  as  an  indemnity  against  the  payment  of  more 
than  the  due  proportion  of  tbe  original  rent  of  £S,  payable  b^  each  purchaser ;  and 
that  snofa  Ust-mentioned  purchaser  or  purchasers  diould,  at  his  or  her  own  expense, 
axeente  a  bond,  in  the  penalty  of  £1000,  to  the  vendor,  to  indemnify  him  ancl  the 
estate  of  bis  testator  against  the  rent  uid  eoeeiumlt  In  the  original  lease,  as  is  usual 
in  such  oases. 

[B921  The  two  lots  were  sold  to  different  purchasers,  and  the  Defendfint  Long 
beoune  the  purchaser  of  Lot  1.  He  objected  to  tbe  title,  on  the  ground  that  the  two 
houses,  being  held  under  one  lease,  he  would  be  liaUe  to  eviction  by  tbe  ground 
landlord,  upon  any  default  being  made  by  the  purchaser  of  tile  other  lot  in  performing 
the  covenants  of  the  original  lease. 

The  Plaintiff  filed  hia  bill  for  specific  performance,  alleging  that  the  Defendant 
had  notice,  and  must  be  presumed  to  have  had  notice,  of  the  stipulations  contained 
in  the  original  lease,  and  had  purchased  Lot  No.  1  sabject  thereto. 

The  Defendant,  by  his  answer,  admitted  that  the  lease  had  been  produced  at  the 
sale,  and  had  been  inspected  by  his  solicitor,  but  he  denied  save  as  aforesaid,  that  he 
had,  and  he  submitted  whether  be  was  to  be  considered  as  thereby  having  or  must 
therein  or  otherwise  be  presumed  to  have  had,  notice  of  the  stipnlati<HiB  contained 
in  the  original  lease  from  the  Marquis  of  Westminster. 

By  the  decree  made  at  the  original  hearins,  it  was  referred  to  the  Master  to 
inquire,  whether  a  good  title  could  be  made  to  taia  premises  in  question  in  this  cause 
pnrebased  hy  the  Defendant  (having  regard  to  the  particulani  and  conditions  of  sale). 

The  Master  reported  that  a  gcod  title  could  not  be  made ;  and  in  his  written 
opinion  he  said,  be  thought  that  the  Defendant  had  a  right  to  be  indemnified  against 
the  consequence  that  might  ensue  from  a  breach  of  those  covenants  by  tbe  owner  of 
the  premises  in  Lot  2,  and  that  the  notice  that  the  premises  in  Lots  1  and  2  [^3] 
were  held  under  the  same  lease  was  not  sufficient  to  release  the  vendor  from  giving 
the  indemnity.  The  Master  added,  that  whether  the  purchaser  had,  by  reading  the 
original  lease  and  therefore  ascertaining  to  what  covenants  tiie  original  lessee  was 
liable,  waived  or  abandoned  bis  right  to  be  indemnified,  was  a  question  for  the  Court 
and  not  for  him  to  decide. 

The  Plaintiff  exoepted  to  this  report^  and  the  cause  was  also  brought  on  for  further 
directions. 

Mr.  Pemberton  Leigh  and  Mr.  Beavan,  for  the  Plaintiff.  The  Defendant  had  both 
eonstruetiTe  and  aetoal  notice  of  the  contents  of  the  lease  when  he  became  the 
purchaser.    Notice  to  a  purchaser  of  a  lease  is  notice  of  its  contents ;  Hall  v.  SmUA.(l) 

(1)  14  Yes.  426,  and  see  Taylor  v.  Stibbert,  2  Yes.  Jan.  437,  441,  and  pameU  v. 
Damtom,  16  Yes.  249,  and  17  Yes.  433. 
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This  case  is  precisely  similsr  to  JFaUer  v.  Maunda  (1  Jac  &  W.  181),  in  whidi  it  wu 
decided,  "  that  a  person  contracting  to  purchase  leas^old  property  is  held  to  contnet 
with  notice  of  tha  olausea  in  the  lease."  The  prindple  has  been  followed  io  As 
subsequent  cases.  Id  Cosaer  v.  CoUinge  (3  MvL  &  K.  283)  Sir  G.  C.  Pe^  117^ 
"iVimd  faae  a  man  who  agrees  to  take  an  underJease  must  know  that  be  is  to  be 
bound  b^  all  the  ooveoante  contained  in  the  original  lease."  In  that  case  Mr.  Watioo, 
the  solioitor  of  a  party  who  bad  aneed  to  take  an  uadeislease,  had  "cursorily  «zamiiied' 
the  ori^nal  leaae ;  and  on  this  Uie  late  Uaster  ol  the  Bolla  observed,  "  I  am  dsadf 
of  cnnnion  that  Mr.  Watson  bad  either  actual  or  oonatructare  notiee,  bocaoH  m 
deeds  were  brought  to  him,  for  the  purpose  of  ascertaining  what,  if  he  had  naed  die 
diligenoe,  be  must  have  [094]  discorered.  The  Plaintiff,  ^erefore,  is  entitled  to  tke 
specific  performance  which  he  asks ;  and  as  I  think  Mr.  Watson  mi^t,  with  doe 
diligence,  have  discovered  what  the  covenants  in  the  leases  were,  he  is  entitled  to 
that  specific  performance  with  costs."  Again,  in  Pope  v.  Garland  (4  ¥.  &  GolL 
(Exch.)  394)  it  was  held,  that  upon  the  sale  of  leas^old  property  it  is  the  dotj 
of  the  purchaser  to  inquire  into  the  covenants  and  stipulations  of  the  original  lease. 

In  this  case,  however,  it  is  unnecessary  to  refer  to  the  doctrine  of  otmstroetin 
notice.  Here  it  is  admitted  that  the  lease  was  ]^t)duced,  and  that  the  DefeDdasfi 
solicitor  inspected  it ;  the  Defendbuit,  tlbBr«f<«e^  bad  notice  of  the  whole  eontents,  ud 
became  aware  of  the  nature  of  the  several  oovenaats  and  the  means  reserved  \ij  tk 
ground  landlord  for  enforcing  them. 

If  the  two  purchasers  are  entitled  to  an  indemnity,  it  must  be  an  indemni^ 
implied  by  law,  as  between  themselves,  in  the  same  way,  as  a  pnrohaser  of  an  eqoi^ 
of  redemption  is  under  an  implied  obligation  to  indemnify  the  vendor  against  Uw 
payment  of  the  mortoage,(l)  or  as  the  purchaser  of  a  leasehold  is  bound  to  indemnii^ 
the  vendor  against  the  tnyment  of  rent  and  performance  of  covenants,  {^aius  r. 
Morris^  1  Ves  &  B.  8.)    This,  then,  would  be  matter  of  conveyance  and  not  of  titl& 

Mr.  Turner  and  Mr.  Follett,  cmtriL  The  Plaintiff  has  not  shewn  a  good  title  to 
this  property.  The  purchaser  is  entitled,  to  a  secure  title  for  the  term  whi(^  he  h« 
contracted  to  purchase ;  but  if  he  be  compelled  to  accept  this  tatle,  be  will  be  hafale 
to  eviction  without  any  |^S96}  default  of  ma  own,  in  case  the  purchaaer  of  the  oUw 
lot  sbonld  neglect  to  penorm  the  covenants  to  insure,  &a  These  b«ng  covsuati 
a^Dst  fir^  against  ^e  GcnueqnenceB  of  a  non-petfbrmance  of  which  this  Court 
will  not  relieve  (see  fVlaie  v.  Wanery  2  Mer.  409),  a  forfrature  mi^t  take  ^aee  tk 
veiy  day  after  the  purchase,  through  the  default  of  the  purchaser  of  Lot  2.  In  PiUis 
v.  Hooker  {2  Mer.  424,  and  3  Mad.  193)  the  Plaintiff  had  agreed  to  grant  a  lease  for 
twenty-one  years ;  it  turned  out  that  the  Plaintiff  himself  held  under  a  lease,  ind 
was  subject  to  a  proviso  for  re-entry  upon  non-performance  of  the  oovenants,  sod 
therefore  could  not  give  to  the  Defendant  a  secure  lease  for  the  term  of  bis  ccmtnet; 
it  was  decided  that  ne  could  not  compel  the  Defendant  to  take  the  title,  even  witk 
an  indemnity. 

In  FUffht  V.  Booth  (1  mag,  N.  C.  370)  the  particnlara  stated  that  no  effmtw  tnde 
was  to  be  carried  on  upon  the  premises ;  but  the  original  lease  a^peated  to  pndAH 
oHker  trades,  which  were  not  tensive,  and  it  was  hehl  on  aeoonat  (rf  tb 
discrepancy  between  the  partunilars  and  Uie  lease,  the  pnrohaser  was  entided  to 


The  Plaintiff  has  acted  with  such  a  degree  of  carelessness  as  to  disqualify  hinuelf 
from  enforang  this  contract  He  was  wm  aware  of  the  objection  to  the  title,  sod 
nuking  a  provision  as  to  the  severance  of  the  rent^  he  wholly  omitted  all  raaotioe 
of  the  proviso  for  re-entry.  The  Plaintiff,  therefore,  was  justified  in  assnming^  and 
did  assume,  either  that  there  were  no  other  objections  to  the  tiUe  than  tJtoee  spedaU^ 
provided  for,  or  that  the  ground  landlord  would  join  and  sever  the  joint  liabiKt^- 
The  Courts  will  not  assist  a  party  who  has,  [096]  even  inadvertently  or  by  ne^ieeno^ 
misled  a  purchaser,  and  they  require  that  special  conditions  of  sale  should  be 
expressed  in  the  most  clear  and  anambiguous  terms ;  SknUkby  v.  SuU  (2  HyL  &  Cr. 
207),  Symms  r.  Jamei  (1  Y.  &  C.  (C  G.)  487),  Taylor  v.  MarimdalB  {lb.  W).  "Q 
them  is  misreiwesentation,  so  that  tiie  acuteaesa  and  industry  of  the  pardiaser  ii 


(1)  Jraaring  v.  Ward,  7  Yea  p.  336,  and  Jones  v.  Kearney,  1  Dr.  &  War.  134. 
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Mt  to  sleep,  and  be  is  induced  to  bdiere  the  oontraiy  of  what  k  the  real  state  <^ 
the  ease,  t^e  render  in  such  case  is  bound  by  that  inisn{»eMntafeion ; "  Pme  r. 
Garland  (4  Y.  &  C.  (Exc.)  p.  401). 

Mr.  FembertoD  Leigh,  in  reply.  It  is  impossible  that  a  purchaser  could  have 
believed  that  the  Marquis  of  Westminster,  who  was  no  party  to  the  oohtoact,  would 
have  joined  in  the  conveyance;  such  is  not  the  usual  course.  The  provision  for 
nving  to  the  vendor  a  bond  for  the  doe  performanoe  of  the  eoommUa,  shews  Uiat 
there  were  aAar  mmamiSt  and  tAuX  tbey  were  to  oootinne.  The  real  intention  was 
to  apportion  the  permanent  charee,  viz.,  the  rent^  between  the  porchasers,  and  to 
leave  the  contingent  liabilities  as  mey  were. 

FUdes  V.  Ho3ter  does  not  apply ;  that  was  not  a  case  of  a  contract  to  sell  a  lease* 
hold  interest  as  it  existed,  but  an  unreatrioted  agreement  to  grant  a  valid  lease  for 
twenty-one  years.  Here  the  Plaintiff  has  not  contracted  to  make  out  a  title  for 
ninety-nine  years,  bat  to  sell  the  leasehold  interest  which  he  is  entided  t<^  together 
witii  another  house,  under  one  lease  from  the  Marquis  of  Westminster. 

Thx  Master  of  the  Rolls  [Lord  Langdale].  Many  inconveniences  necessarily 
arise,  when  leaseholds  consisting  of  several  houses  held  under  the  same  [NT]  lease 
are  aold  in  several  lots  to  distinct  purchasers ;  for  if  the  lease,  as  must  be  ezpeoted, 
eontains  covenants  affbcting  the  whole,  and  a  ^iroviso  that  on  breach  of  any  covenant, 
the  landlord  is  to  have  a  right  to  re-enter,  it  ia  evident  that  the  purchaser  of  one 
lot  may  be  evicted,  without  way  default  his  own  puut^  but  solely  through  the 
default  of  acotber  purchaser.  Inis  is  certainly  a  very  inconvenient  state  of  circum- 
stances, and  the  question  whether  a  purchaser  is  to  be  compelled  to  ccmiplete  his 
purchase  depends  upon  the  nature  of  the  oontraot,  what  he  nas  agreed  to  tmy,  and 
under  what  circumstances. 

This  was  an  agreement  to  purchase  an  existing  leasehold  interest;  and  the 
disdnotioD  is  important,  that  it  was  not  an  a^wnent  to  purchase  an  absolute 
interest  to  endnre  for  a  certain  number  of  years,  out  to  purchase  "  a  leasehold  estate 
bdd  nnder  the  Marquis  of  Westminster  for  a  term  of  years."  The  leasehold  interest 
was  to  be  sold  in  two  lots,  though  held  under  one  lease.  It  Is  expressly  stated  in 
the  putionlars  of  sale,  that  Lot  1  was  "held  on  lease  from  the  Marquis  of  West- 
minster with  Lot  2,"  and  that  Lot  2  was  "  held  on  lease  wiUi  Lot  1  as  abov^"  and 
at  the  foot  of  the  particulars  it  was  stated,  "that  the  original  lease  woiUd  be 
produced  at  the  time  of  the  sale." 

The  lease  was  produced,  and  was  inspected  by  the  solicitor  of  the  gentleman 
about  to  purchase.  This  is  admitted.  The  whole  interest  possessed  being  the  whole 
•abject  of  the  sale  described,  there  could  not,  after  the  inspeetaon,  be  the  slightest 
doubt  of  what  was  intended.  The  Defendant  purchased  the  leasehold  interest;  and 
he  now  says  that  there  ia  in  the  particulars  and  conditions,  expressions  which  operate 
as  a  misrepresentation.  It  is  not  imputed  that  there  is  any  fraud,  £598]  but  it  is 
said  that  the  purchaser  was  deluded  uid  lulled  by  these  conditions  of  sale;  that 
the  leaaeholds  were  held  under  one  rent,  and  were  subject  to  covenants  of  a  spedal 
nature,  as  corenants  to  insnre^  not  to  permit  noisome  trades  to  be  carried  on  upon ' 
tiie  premises,  &c,  and  on  breach  of  any  <A  whieh  covenants,  a  ri^t  of  re«itxy  was 
reaerved  to  the  lessor,  yet  it  wu  merely  stated  that  Lot  1  was  to  be  sohi  subject  to 
a  ground  rent  of  £4t. 

The  whole  beiug  held  under  a  rent  of  £8,  it  was  necessary  to  make  an  arrange- 
ment for  the  apportionment,  and  it  was  provided  for  by  the  cmditiona.  Again,  it 
was  necessary  to  shew  that  there  was  then  a  good  title,  which  would  not  have  been 
the  case  if  there  bad  been  a  breach  of  covenant,  aud  a  right  of  re-entry  had  accrued 
to  the  landlord,  and  provision  was  made  for  that,  for  the  seventh  condition  provides 
tliAt  the  production  of  the  receipts  should  be  evidence  of  the  performance  en  all  the 
ceemamU.    This  therefore  is  guarded  against. 

The  eighth  contains  this,  "  that  the  purchaser  shall  execute  a  bond  in  the  penalty 
of  £1000  to  the  vendor,  to  indemnify  him  and  tiie  estate  of  his  testator  against  tiie 
rcDt  and  covenants  in  the  original  lease,  as  is  usual  in  such  cases."  Surely,  if,  on 
the  sale  of  the  leasehold  interest,  Uie  lease  was  produced,  and  the  purchasers  were  tdd 
that  they  must  indemnify  each  other  as  against  the  apportioned  rent,  and  tiie  landlord 
as  against  "rent  and  eovewmU"  it  cannot  be  said  either  that  the  party  was  not  aware 
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of  what  he  doin^  or  tiiat  it  was  intended  that  the  kndlord  was  to  rskuo  Ae 
covenantB.  Thii  eonrntion  implies  tmavoidably  that  tbe  corenaats  wen  to  be  oontiinHd 

in  force. 

In  this  state  of  things  the  pnrohaaer  saya,  I  ought  to  be  indemnified,  beeuK 
I  had  a  right  to  assume  that  [099]  the  landlord  would  join  in  raleaii&g  cr  in 
apportioning  the  covenants.  I  do  not  think  there  is  any  ground  for  th&t  atma^ 
turn ;  there  may  be  great  inconvenienoe,  but  the  purchaser  contracted  subject  to  it 
I  may  also  observe  that  the  purchaser  d  Lot  2  has  as  great  an  intoresfc  in  proraitiig 
a  forfeiture  as  tiie  purchaser  <rf  Lot  1. 

The  exception  must  be  allowed,  and  there  must  be  a  decree  for  speeifie  porfom- 
ance  with  costs. 

I  quite  agree  with  the  observations  whieh  have  been  made  on  special  ocunlitiosi 
of  sale;  and  I  think  that  equity,  n«^,  common  honesty,  requires,  that  ecmditioMsf 
sale  should  fairly  represent  uie  real  sitnatiim  the  property.  (See  Hyde  DaXkmi, 
4  Beav.  p.  608,  and  the  oases  there  cited.) 


[600]  Wkdqwood  «l  Adams.  Nm.  23,  24, 1843. 
[S.  a  8  Beav.  103.] 

In  cases  of  specific  performance,  Courts  of  Equity  exercise  a  discreticm.  hi  ctM 
of  great  hardship,  they  will  not  interfere,  but  wul  leave  the  Flaintaff  to  his  remedf 
by  recovery  of  damages  at  law. 

Trustees  j<Hned  their  ^did  que  int^  in  a  contract  for  sale,  and  persoiially  agreed  to 
exonerate  the  estate  from  any  incumbrances  thereon.  There  wwe  eonsidsrilh 
incumbrances,  and  it  did  not  appear  whether  the  puroha8e-m<Miey  would  be 
sufficient  to  discharge  them,  or  what  would  be  the  extent  of  the  deficiency.  The 
Court  refused  to  decree  a  specific  performance  against  the  trustees,  so  ss  to 
oompd  them  to  exonerate  Uie  estate,  but  left  the  purchaser  to  his  remedy  by 
action  for  damages. 

This  was  a  bill  filed  by  a  purchaser  for  the  specific  perform anoe  ot  a  oootraet 

In  February  1838  Ann  Parry  and  WilUam  Edwards  Pany,  being  entitJed  to 
some  real  estate,  which  was  then  subject  to  certain  incumbrances,  conveyed  it  to 
three  trustees,  Adams,  Leach  and  Faynter,  on  trost  to  sell,  and  apply  the  prodaee 
in  payment  of  the  mortgages  uid  incumbrances  thereon,  and  then  in  payment  of  As 
senedoled  debts  of  the  grantors,  due  on  judgment,  bond,  and  otherwise,  and  aftwwaidi 

the  coats,  charges,  and  expenses  of  the  trustees,  and  then  to  pay  off  all  snos 
of  money  raised  and  advanced  under  the  powers  contained  in  the  settlement  mads 
on  the  marriage  of  William  Eklwards  Parry  and  Martha  his  wife ;  and  also  ii 
payment  to  the  said  Ann  Parry  of  such  sum  as  would  be  sufficient  to  purchase  an, 
annuity  or  clear  yearly  sum  of  XlOO  for  the  life  of  the  said  Ann  Farnr,  and  than 
upon  trust,  to  pay  the  residue  or  surplus  of  the  monies  to  arise  from  the  intaided 
sale  or  sales  unto  Ann  Parry  and  William  Edwards  Pany,  in  suoh  {noportions  as 
Adams,  Leach  and  Paynter  should  appoint  and  determine. 

In  May  1838  the  three  trustees  and  Ann  Parrv  and  William  Edwards  Pany 
entered  into  a  contract  in  writing,  for  the  sale  to  the  Plaint^f^  Colonel  Wedgwood 
of  part  of  t^e  propertry.  The  agreement  was  exwessed  to  be  J[60I1  msde  betweas 
Adams,  Leaoh  and  Paynter  (as  trustees  for  Ann  Parry  and  Wilbam  £dwaids  BuiyX 
and  Ann  Parry  and  William  Edwards  Parry  on  the  (me  part,  and  the  Plaintif  m 
the  other  part,  and  thereby,  the  former  agreed  to  sell  to  uie  latter  the  propuly  in 
question  for  £5600 ;  and  the  parties  of  the  first  part  agreed,  on  receipt  of  As 
purchase-money,  that  they,  and  all  other  persons  having  any  estate  or  intoeik 
therein,  would  convey  the  property  to  the  FUintiff.  The  agreement  then  prooeedsd 
as  follows : — "  And  it  is  hereby  agreed,  that  if  any  part  of  the  said  premaes  be 
subject  to  an  incumbrance,  the  same  shall,  if  required  by  the  said  T.  J.  ^FedgwtMl^ 
be  ex(merated  by  the  said  J.  Adams,  Francis  G.  Lmch,  W.  £.  Paynter,  Ann  Paitj, 
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«bd  William  £.  J^ury,  bdcI  Uie  estate  vested  in  tbem,  previously  to  tiie  sorrender  or 
other  conveyance  to  the  said  T.  J.  Wedgwood." 

The  property  was,  at  the  time,  subject  to  certain  incumbrances,  the  amount  of 
which  had  not,  at  the  original  hearinft  been  ascertained.  All  the  Defendants 
appeared  and  answered  the  bill;  but  the  two  Parrys  and  Paynter  having  made 
mutilt  in  appearing  at  the  hearing  the  Plaintiff  took  a  decree  against  them  by 
dabuiltv  and  it  was  referred  to  the  Master  to  ascertain  the  valne  of  the  property 
eomprised  io  the  indenture  of  February  1838,  and  ^e  incumbrances  thereon. 

By  the  Master's  report,  it  appeared  that  the  monies  receivable  from  the  whole  of 
the  jwoperty,  if  sold,  would  be  lees  than  the  amount  of  the  existing  incumbrances 
thmon,  and  die  amount  d  the  deficiency  iras  a  sut^eot  of  dispute  between  the 
purtiea.  Adams  and  Leach  had  not  had  notice  <tf  some  of  the  inoombranoes  till  aStn 
the  institution  of  the  suit. 

[6021  The  cause  having  come  on  for  further  directions, 

Mr.  feindersley  and  Mr.  Parry,  for  the  Plaintiff,  asked  for  a  decree  against  the 
trustees  for  the  specific  poiormanoe  of  the  controot  entered  into  by  them,  and  ,a 
direction  for  tiiem  to  exonerate  the  eatoto  according  to  the  express  terms  (rf  the 
oontractb 

Mr.  Femberton  Leigh,  Mr.  Turner,  and  Mr.  Edgar  Montagu,  for  the  Defendants, 
the  trustees.  In  cases  of  specific  performances,  the  Courts  of  Equity  exercise  a 
discretion,  and  will  not  interfere  if  the  circumstances  of  the  case  make  it  unreasonable 
so  to  do.  They  will  not  execute  a  contract  which  unfairly  presses  on  one  (rf  the 
futiea.   Thus  a  nu»1^;agor  who  conteaote  to  grant  a  lease,  will  not  be  decreed  to 

Sky  <^  mcNTtaage,  in  order  to  enable  him  to  complete  the  contract ;  CuUgan  v. 
atUer  (2  Soh.  &  Lu.  160),  the  lessee  will  be  left  to  his  remedy  at  law.  So  where  a 
tenant  tor  life,  who,  upon  the  siettiement  by  him  of  lands  of  equal  value,  was 
absc^utely  entiUed  to  the  settled  estotes,  entered  into  a  contract  for  the  sale  of 
them,  the  Court  declined  ordering  him  to  procure  and  settle  lands  of  equal  value,  in 
order  to  complete  his  contract,  Howell  v.  George  (1  Mad.  I) ;  and  in  Malins  v.  Freenum 
(2  Keen,  25),  the  Court  declined  to  interfere,  where,  by  mistake,  a  party  had,  at 
SB  aucti^Dn,  bid  for  and  purchased  the  wrong  lot  Here  the  trustees,  having  no 
personal  interest^  have,  miprovidently  and  without  knowing  the  state  of  the 
UMombnuicefl^  contracted  to  exonerate  the  estate  from  them :  there  is  no  knowing 
the  octant  of  tiirar  liability  if  they  are  compelled  speeifioally  to  pexfonn  the  cmitract. 
This  is  a  jvoper  case  for  damages  at  law. 
[603]  Mr.  Kindersley,  in  re[^y. 

THX  Mabtsr  of  thx  Bolls  [Lord  Lan^plale].  The  question  is  simply  thi^ 
whether  the  trustees,  who  enterM  into  tins  oontraot,  are  personally  Haole  to 
exonerate  the  purchased  estate  from  the  incumbrances  which  raTeot  it,  and  whether 
titey  are  to  be  compelled  specifically  to  perform  the  contract  which  they  have 
ntered  into. 

The  first  question  argued  is  as  to  the  meaning  of  the  contract.  It  appears  that 
Ann  Parry  and  W.  £.  Parry,  the  owners  of  the  estete  in  question,  were  indebted 
amarentiy  to  a  large  unount,  and  they  conveyed  the  estate  to  three  trustees,  in 
eraer  tiiat  it  might  be  sold.  The  oontraot  was  entered  into  by  the  three  trustees 
■ad  by  tiie  two  persons  benefimally  interested  in  the  estate.  The  dutied  to  be 
performed  by  the  trustees  and  tiie  beneficial  owners  were,  as  in  all  ordinary  cases, 
vuy  distinct  The  trastees  wwe  to  perf<nin  the  duties  belcmgtng  to  tiieir  trusty 
aad  the  beneficial  owners  were  to  perform  every  duty  atiaohed  to  the  property. 
^i>  being  the  situation  of  the  parties,  it  is,  in  the  commencement  <rf  the  contract, 
auelnlly  stated  that  tiie  three  trustees  were  trustees  of  the  estates  of  the  other 
parties  to  the  contract,  and  it  is  also  expressly  stated  that  they  entered  into  the 
eontaract  as  trustees.  In  the  course,  however,  of  the  same  contract,  the  trustees  and 
ika  beneficial  owners  are  joined  togethlr  in  the  same  agreement^  that  is,  they  all 
agree,  vithout  any  distinction,  that  there  shall  be  a  clear  title  made  out  at  their 
expense,  that  the  estate  shall  be  conveyed  or  surrendered  free  from  incumbrance, 
and  Uiat  there  shall  be  oovenanto  for  quiet  enjoyment^  and  so  on ;  and  then  fdlows 
■Dotfara  and  distinct  agreement,  that  if  there  snail  be  [60fl  any  incumbrance  on  the 
property,  it  ahall  be  econerated  by  tiie  five  persons  named,  via.,  by  the  taiutees  and 
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l^e  benefidal  own^  and  that  tbe  estate  shall  foe  rested  in  ^em  prim-  to  dw 

conveyance. 

On  the  oonstruotion  of  t^e  contract,  I  am  inclined  to  think  that  its  effect  is  to 
create  a  personal  obligation  in  the  trustees,  but  I  can  hardly  believe  that  this  effort 
oould  have  been  known  to  the  parties  at  the  time.    It  is  to  me  extraordinuy.  Hut 
trustees  who  had  no  interest  whatever  in  the  matter,  should  knowingly  enter  into 
a  personal  obligation  to  exonerate  the  trust  estate  from  every  incumbnnoe  dtt  ' 
might  affect  it.    It  seems  to  me  equally  extraordinary,  that  a  purchaser  who  ' 
intended  to  reAy  on  l^e  pwsooal  lialnlity  of  the  trustees  should  not  have  taken  en  I 
to  have  that  distinctly  stated,  and  to  distingatsh  the  fenuteea  from  the  penm 
ben^eiaUy  interested,  ami  not  orafound  Aem  in  tiie  same  agreemMit,  ■■  wems  to 
have  been  done  here. 

I  conceive  this  to  be  an  ill-drawn  contract :  the  effect  may  however  be  thit 
contended  for  by  the  Plaintiff.  Suppose  it  to  be  so,  the  question  t^en  ariaei, 
whether,  under  the  circumstances,  it  is  a  fit  contract  to  be  specifically  performed.  Ota 
0/  the  questions  raised  is,  that  the  obligation  is  not  formally  enough  insisted  npos 
in  the  pleadings ;  but  I  think  that  a  Plaintiff  is  not  obliged  to  state  each  particolu 
portion  of  the  contract  which  be  calls  upon  the  party  to  perform,  and  that  when  ha 
asks  for  a  specific  performanoe,  a  specific  performance  oi  every  thing  in  the  ooatnrt 
is  implied. 

That  being  m>t  tiie  question  is,  whether  the  contract  is  of  saeh  a  nature,  as,  unSttr 
the  oiroumstanoes,  the  Court  will  decree  a  specific  pOTfonnanoel  Nov  I  wooU 
lather,  before  I  decide  that  question,  look  at  the  [006]  casea  which  have  been  duA 
on  the  subject ;  but  with  reference  to  the  last  argument  used,  vii.,  the  dififenl^  cf  ; 
determining  what  sum  would  be  unreasonable  to  compel  the  trustees  to  pay,  and  at 
what  amount  the  Court  would  stop ;  I  conceive  tbe  doctrine  of  the  Court  to  be  thia,  | 
that  the  Court  exercises  a  discretion,  in  cases  of  specific  performance,  and  directs  s  j 
specific  performance  unless  it  should  be  what  is  called  highly  unreasooaUe  to  do  9&  . 
What  is  more  or  less  reasonable,  is  not  a  thing  that  you  can  define,  it  must  depuid  I 
on  the  circumstances  of  each  particular  case.    The  Court,  therefore,  moat  always  j 
have  regard  to  the  circumstances  of  each  case,  and  see  whether  it  is  reasonable  ihat 
it  should,  by  its  extoaordinary  jurisdiction,  interfere  and  order  a  specific  pecfoni- 
anoe,  knowing  at  t^e  time  that  if  it  abstains  from  so  doing,  a  measure  4rf  dam^ 
may  be  found  and  awuded  in  another  Court.   Tfaou^  you  cannot  define  what  nay 
be  considered  unreasonable,  by  way  of  general  rule,  you  ma^  very  well,  in  a 
particular  case,  come  to  a  l»lance  of  inconvenience,  and  determine  tibe  {nvpiWy  of 
leaving  the  Phdntiff  to  bis  legal  remedy  by  recovery  of  damages. 

There  would  be  great  inconvenience  either  way  in  this  case.  By  this  ocmtraet, 
Colonel  Wedgwood  was  to  have  possession  of  the  estate  five  years  aga  He  has  had 
possession,  and  certainly  cannot  now  be  deprived  of  the  benefit  of  this  oooteaet 
without  very  great  inconvenience.  On  the  other  hand,  if  these  Defendants  an 
called  on  to  perform  the  contract  in  the  way  here  asked,  what  means  have  I  of 
measuring  the  inconvenience  to  which  they  will  be  subjectt  I  have  stateaaents  on 
both  sides  as  to  the  accounts  and  charges,  but  I  can  form  no  opinion  whatever  as  to 
what  may  be  the  result  from  the  Master's  report,  on  which,  I  find  it  in  grast 
controversy  between  the  parties,  whether  the  whole  pur{60^]-(^ase  moaey  dt  the  estate 
will  or  will  not  discharge  the  incumbrances.  I  mus^  therefore,  lode  at  it  in  ikm 
light,  that  it  may  not  be  sufficient ;  and  if  bo,  I  have  no  measure  of  the  extent  to 
which  the  purchase-money  may  be  deficient.  It  may  be  X200,  £300,  or  £500,  and 
for  anything  I  know,  it  may  be  £5000. 

I  will  not  decide  the  question  at  this  moment,  as  I  wish  to  look  at  At  cases :  I 
will  mention  it  again. 

Nov.  24.   Toe  Master  of  the  Rolls  [Lord  Langdale].   In  this  esse,  I  have 
looked  over  the  papers,  and  I  think  that  th4  contract  is  not  at  all  less  extraordinsiy 
than  the  trust  deed,  which  is  a  deed  for  the  payment  of  every  sort  of  claim  befon  ! 
even  the  costs  and  expenses  of  the  deed.  1 

However,  after  consideration,  I  think  I  cannot  order  a  specific  perfmoance  ef 
that  agreement ;  and  with  regard  to  its  being  a  mere  money  objet^oo,  I  cooM  not; 
when  uiis  case  was  argued,  cul  distinctly  to  my  mind  a  case  of  that  sort,  <tf  which 
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I  hsd  Bome  raoolleofcion,  and  which  came  before  Lord  Hardwicke.  It  is  a  case  not 
•etuallj  reported,  but  it  is  dted  in  the  argument.  (In  Ramsden  v.  ffylton,  2  Yes.  sen. 
pL  307.)  There,  a  person  being  entitled  to  a  small  estate  under  the  will  of  his  father, 
on  condition  that  if  he  sold  it  within  twenty-five  years,  half  the  purchase-money 
should  go  to  his  brother,  sold  it  within  the  time,  and  the  (question  was  whether  that 
igreement  should  be  specifically  performed ;  Lord  Hardwicke  thought  not,  because, 
m  the  q>ecifie  performance  of  it  he  would  lose  half  the  pnrchase-f 607]-money.  I 
think  that  came  very  nearly  to  a  ease  of  mere  pecuniary  objection. 

I  cannot  decree  a  specific  performance,  and  it  is  for  tiie  Plaintiff  therefore  to 
nosider  what  he  will  do. 

Non. — The  bill  was  afterwards  dismissed  without  costs,  November  1S44.  See 

tea. 

[607]   Jacklin  v.  Wilkins.   Dec.  18,  1843. 

A  Plaintiff  cannot,  before  appearance,  serve  a  notice  of  motion  on  the  Defendant, 
without  first  obtaining  the  special  leave  of  the  Court ;  and  the  notiee  of  motion 
should  state  that  such  leave  has  been  given. 

After  the  Defendant  had  been  served  with  a  miipoena,  but  before  he  had  appeared 
and  before  the  time  for  appearance  had  expired,  the  Plaintiff,  without  any  spedal 
leave  of  the  Court,  cave  the  Defendant  notice  of  motion  for  an  injunction. 

The  Defendant  did  not  appear  upon  the  motion. 

Tbk  Mastib  or  thx  Bolui  having  intimated  that  he  thou^t  the  proceeding 
irrenilar. 

Mr.  Schomberg,  in  support  of  the  motion,  ai^ed  as  follows : — ^Formerly  it  was 
necessary  to  serve  the  Six  Clerk  with  all  notices  of  motion ;  until  appearance  the 
Defendant  had .  not  appointed  one,  and  it  was  therefore  of  necessity  that  the  Court 
afaoold  be  applied  to  for  the  purpose  of  allowing  the  notice  to  be  served  personally : 
but  the  office  of  Six  Clerk  has  been  abolished,  and  now  by  the  [608]  New  Orders  ot 
October  1842  (Ord.  Can.  214,  215),  the  parties  themselves  and  their  attomies  may  be 
served  with  notice  of  all  applications ;  it  is  therefore  no  longer  necessary  to  obtain 
special  leave  to  serve  them. 

Ths  Mastkr  of  the  Kolls  said  there  had  been  no  alteration  in  the  practice  in 
this  respect.  That  special  leave  ought  to  have  been  obtained,  and  that  the  fact 
should  have  been  stated  in  the  notice  of  motion.    (Hill  r.  JHmell,  8  Sim.  632.) 

Hr.  Schomberg  then  proposed  to  move  esc  parte ;  but 

The  Master  of  the  Bolia  [liOrd  Langdale]  said  that,  after  the  delay  which  had 
taken  place,  such  a  course  could  not  be  permitted.  (Note. — See  BamAeUom  t. 
/reenum,  4  Beavan,  145.) 
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Reports  of  CASES  in  CHANCERY  ARGUED  and 
DETERMINED  in  the  ROLLS  COURT  during 
the  time  of  LORD  LANGDALE,  Master  of  Uie 
Rolls.  1843,  1844.  By  CHARLES  BEAYAI^, 
Esqr.,  M.A.,  BaiTister-a1>Law.   Vol.  VIL  1846l 

[1]  Thi  Mabqttis  of  Hertford  v.  Lord  LovrrHXB.   (Codktbbb  Zicanr^  Cub.) 

Jmte  12,  Dee.  14,  1843. 

[See  /ft  r$  Prater^  1887,  36  Ch.  D.  476,  the  effect  of  vhieh  case  on  the  ddar 
authorities  is  stated  in  /«  rv  BditKm  [1891],  2  Ch.  559.  A  note  in  the  Addaiidl 
states  that  this  ease  vas  affirmed  by  the  Lord  Chancellor  on  Dee.  20, 184S.] 

Generally,  choses  in  action  do  not  pass  by  a  bequest  dL  "goods  and  diatteb,''.ms 

particular  locality. 

Bluest  of  "  all  the  goods  and  chattels,  plate,  linen,  money  at  the  ban^rs,  or  itatk 
in  the  Monte  do  mLauo,  linen,  horses,  carriages,  &c.,  I  may  die  ixtesessed  of  at  H.* 
Held,  not  to  pass  Polish  certificates  and  Neapolitan  bordereaux  (being  GoTemaMl 
obligations),  there  situate,  entitling  the  bearers  to  receive  the  interest  and  capital 
at  a  future  time.  Held,  also,  that  such  securitaes  oould  not  be  considu:«d  as  moaaf 
or  cash ;  and,  3dly,  that  not  having  their  locality  at  11,  they  did  not  pass  nadM 
the  voras  d  eatera  at  M. 

By  a  codicil  to  his  will,  dated  the  3d  of  May  1827,  the  late  Marquis  of  Hertfad 

beqoeatibed  as  follom : — 

"  I  give  and  bequeath  to  Charlotte  Leopoldina,  now  Countess  Emanuel  de 
over  all  other  bequests  and  legacies,  all  the  goods  and  ekattds,  plate,  Unm,  monof  tt  m 
bankers  or  stock  m  the  Monte  ae  Milano,  linen,  horses,  earrioffes,  Ac,  I  may  die  pemm 
of  at  Milan,  or  in  Lomhardy,  on  condition  she  gives  £3000  sterling  to  the  Gm 
d'Assicuiazione,  to  nuUie  an  annuity  for  the  life  of  Angelica  Felicite  Bevel  (late  i 
Milan,  No.  1246  Contrada  di  Monte,  and  of  Na  3  Bue  Frovence  at  Paris),  ^sa 
that  her  husband  gives  has  power  to  hold  this  as  her  own  sepaiate  fut^ertj; 
A  codictL"  "Hkbxtord.* 

The  testator,  at  the  time  of  his  death,  was  the  owner  (tf  2Hro|wrty  at  Ullsa  «l 
various  descriptions  and- of  oondderaUe  value,  the  particnlars  <A  whidi  the  BCasttfMl 
forth  in  a  scnedule  to  his  report^  and  amongst  them  he  included  the  ioQowiif 

particulars : — 

600  Polish  certificates  A,  of  300  florins  each,  with  6  per  oent.  interasl^  payable  lit 

Janufury  and  Ist  July;  in  total,  180,000  florins. 

1269  Polish  certlfioates  B»  of  200  florins  each,  without  interest;  in  total.  S61,8N 

florins.  ] 
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Four  oertificates  of  tlie  Vieana  Loan,  to  be  reimbursed  1st  January  1843,  of  370 
ilorins  each;  in  total  1480  florins. 

Seventeen  certificates  of  the  Vienna  Loan,  1831,  of  600  florins  each,  nominal 
capital,  without.interest;  in  total,  8500  florins. 

Ei^ht  bordereaux,  Moh  bearing  10  ooup(»u  of  six  months'  interest  of  12  dooats  and 
SO  grains,  relatiTe  to  the  Neap(^tan  State  oblirations.  ' 

The  Master  found  that,  together  with  (nher  ^vperty  of  various  kind^  these 
wrtificates  and  bordereaux  passed  to  the  Countess  Zichy,  by  the  oodidl  of  the  3d  day 
of  May  1827. 

The  Plaintiff  took  exceptions  to  this  report,  which  now  came  on  for  argument 

[3]  The  precise  nature  of  the  certificates  and  bordereaux  did  not  appear  upon  the 
report ;  but  the  Master  had  treated  them  as  negotiable  securities  which  passed  by 
delivery.  Previous  to  judgment  being  delivered,  authenticated  translations  were 
obtained,  from  which  the  Court  considered  that  they  "  coni^tated  the  bearers  the 
peraons  entitled  to  receive,  at  future  times,  the  interest  and  capital  to  which  the 
lutnunents  respectivelv  were  the  evidence  of  title." 

Hr.  Kindersley  and  Mr.  Schomberg,  in  support  of  the  exceptions.  The  certifi- 
cates and  bordereaux  do  not  pass  by  the  codioiL  There  are  two  rules  fd  conBtruotion 
vhich  determine  this  question.  First,  where  there  is  a  gift  of  certain  enmnerated 
descriptions  of  personal  property,  followed  by  general  woras,  as  "all  other  goods  and 
chattels,"  the  operation  of  the  latter  words  is  limited  to  things  ejtudem  generis,  as 
those  enumerated,  and  they  will  not  be  extended  to  the  general  personal  estate.  Thus, 
in  Trtifford  v.  B^rige  (1  £q.  Ca,  Ab.  201),  money  was  held  not  to  pass  by  the  words  "  all 
£Oods,  chattels,  household  stuff,  furniture,  and  other  things "  in  the  tisstator's  house ; 
tiie  reason  given  is  this : — "  For  by  the  words  <^ier  ihingSy  shall  be  intended  things  of 
the  like  nature  and  species  with  those  before  mentioned."  The  general  rule  was 
admitted  in  Sotham  r.  SvUm  (15  Yes.  326).  So  in  TimemU  v.  Perla/t^8  ^2  Atk.  103) 
it  was  held  that  a  devise  of  plate,  jewels,  linen,  household  goods,  and  coach  and 
horses,  will  be  confined  to  thuigs  of  the  same  nature;  and  that  goldamiths*  notes  and 
hank  bills  do  not  pass  by  those  words.   (SeckJ^uMm  v.  jSAorp,  1  Russ.  146.) 

These  centificates,  therefore,  not  being  in  t^e  nature  of  "  goods,  chattels,"  Ac.,  will 
not  pass  under  ^is  bequest  [4]  Smondly,  where  there  is  a  gift  <^  personal 
property  in  a  given  locality,  choses  in  action,  which  have  no  locali^,  will  not  pass, 
although  the  securities  may  be  there -situate :  the  only  exception  is  that  of  Bank  of 
Koglaral  notes,  which  are  considered  money.  In  Chajpman  v.  Hart  (1  Yes.  sen.  271. 
Ana  see  Belt's  Supplement,  146)  there  was  a  gift  of  all  the  testator's  "goods  and 
«hattels  in  his  house  and  on  board  the  '  Warwick ' "  (a  man-of-war).  Lord  Hardwicke 
said,  "  Undoubtedly  no  goods  and  chattels  in  the  house  can  pass  but  such  as  were 
properly  in  possession,  not  choses  in  action,  except  bank  notes,  which  the  Court 
•emsiders  as  cash;  for  these  words  may  certainly  extend  farther  than  to  bare 
furniture :  and  if  any  ready  money  in  the  house  (if  not  an  extraordinary  sum,  and 
just  received)  that  would  pass.  In  die  Comien  of  Ayl^lmr^s  com  (Ambu  68),  I  was  of 
•opinion,  tlwt  by  devise  of  all  things  in  a  house,  money  and  bank  notes  paned  to  the 
testator's  wife,  and  that  the  testator  meant  to  ocHisider  the  notes  as  cash :  Imt  bonds 
-do  not  pass,  not  admitting  of  a  locality,  except  as  to  the  probate  of  wills,"  &c. 

In  Qreen  v.  Symonda  (1  Bro.  C.  C.  129,  n.)  B.  bequeathed  to  G.  all  his  goods,  <&c., 
in  his  study,  except  bis  books  and  writings.  He  gave  to  D.  all  his  books  at  hie 
chambers  in  the  Temple.  At  the  testator's  death,  there  were  in  his  study  a  consider- 
able sum  of  ready  money,  securities  for  money  and  plate ;  but  he  had  removed  the 
books  into  the  country.  One  of  the  questions  was,  whether  C.  should  take  the 
JBcmey,  securities,  &c.,  which  were  in  the  study,  or  the  furniture  only.  And  the 
Lnd  Qumeellor  held,  the  monc}r  and  phtte  to  pass,  but  not  the  securities  Ua  money, 
as  thc^  were  choees  in  action. 

[5]  In  Moore  v.  Moore  (1  B.  C.  C.  127)  Lord  Thurlow  held  that^  under  a  bequest 
•(tf  "aU  in  Suffolk  to  IL  M.,"  a  bond,  whiw  happened  to  be  at  tiie  testatw's  house  in 
•Suffolk,  did  not  pass.  And  in  Brooht  t.  Tvirner  (7  Simons,  671),  under  a  bequest,  of 
"all  the  property  over  which  the  testatrix  had  a  dinmsing  power  in  and  about  her 
-dweUing-nouse,"  was  held  to  pass  Bank  of  England  noteis,  but  not  country  bank 
j»tes,  or  promissory  notes.   A  oequest  of  "all  my  property,  of  whaierer  natore^  &a. 
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in  Duke  Street,  exoept  a  bond  of  F.  M.,"  was  held  not  to  pass  a  bond  from  G.  C. ; 
Fleming  r.  Brook  (1  Sch.  &  Lef.  318.    And  see  Collier  t.  Souire  3  Ross.  467). 

-  Mr;  G.  Turner  and  Mr.  Tripp,  eonir^.  This  is  purely  a  question  of  intentiti. 
The  words  "goods*  chattels,  &c.,"  are  qnite  sufiSraent  to  carry  the  jffopntjr  io 
question,  add  were  is  no  intention  by  the  specific  description  of  particular  propertr 
to  limit  the  operation  of  these  general  words.  The  particular  enumeratioB  oT 
property  was  introduced,  not  for  the  purpose  of  diminishing  the  extent  d  gift,  kt 
from  an  anxiety  that  the  legatee  shoidd  take  all  property  whatever  at  Mihtn ; 
words  et  cetera  extend  the  gift  to  every  species  of  property  at  that  place. 

The  bequest  is  not  confined  to  things  «;uAiem  generis.  In  KendaU  v.  £adiir 
{4  Rues.  360)  it  was  held,  that  a  bequest  of  "all  monira,  goods,  chattels,  clotbi^ 
&C-,  the  testator's  property  which  migbt  remain  after  paying  his  funeral  chargat  bm 
debts,"  willpass  the  testator's  interest  in  stock  and  money.  And  in  Anuld  r.  AmU 
<2  MyL  &  K  865)  a  bequest  of  "my  wines  and  property  in  En^nd"  was  hdd  t(K 
pass  the  testator's  property  in  England  of  every  [6]  desoriptaon,  inclading  maonj  b 
the  funds  and  at  bis  bankers,  debt^  and  anreara  <n  pulsion,  and  that  it  was  not  con- 
fined to  property  gtudem  generis  with  wines ;  and  in  Pmier  v.  Mardiani  (1  Y.  ft  G. 
(C.  C),  290,  and  1  Phillips,  366)  a  balance  at  the  bankers  was  held  to  pass  ander^ 
words  "  ready  m<xiey."  Supposing,  however,  the  operation  of  the  general  wordi  to- 
be  limited  to  ^perty  ejvsdem  generis,  then  these  certificates  are  of  the  same  jubat 
as  the  "  money  at  the  bankers,  and  stock  in  the  Monte  de  Milano." 

Secondly,  the  oertificates,  which  of  themselves  give  a  title  to  the  holder,  hare  t 
locality ;  the  legatee  is  entitled  to  those  certificates,  and  having  rightful  poeseenoB 
of  those  documents,  she  will  become  entitled  to  the  money  pay^le  on  them.  Hflr» 
the  legatee  has  a  condition  im^ed  on  her  of  pacing  £3000,  and  it  does  not  sf^ieir 
whether  the  other  property  given  by  this  codicil  will  be  sufficient  for  that  poipon ; 
this  therefore  is  a  strong  reason  for  extending  the  opOTation  of  the  words  m  'i 
that  be  neoossarv.   ^See  the  cases,  2  Jamuui  on  WiUs,  171.) 

Mr.  Kinderuey,  m  re^y. 

Thb  Mastbr  of  the  Bolls  reserved  bis  judgment. 

Dec.  14.  Thb  Master  of  the  Rolls  (Lord  Langdale].  After  the  argaments 
were  concluded,  I  was  requested  to  suspend  my  judgment  until  tJie  parties  had 
obtained  authenticated  translations  of  the  instruments  in  question. 

Such  translations  have  since  been  supplied -to  me ;  the  documents  appear  to  ae 
to  be  evidences  of  ob-TTI-ligations  entered  into  by  the  Governments  estsbliidied 
ill  Poland,  Austria,  and  Naples  respectively ;  and  they  appear  to  be  so  expreaaed 
as  to  constitute  the  bearers  the  persons  entitled  to  receive,  at  future  times,  Uw 
interests  and  the  capitals  of  the  title  to  which  the  instruments  respectively  sift 
the  evidence.  The  Master  has  treated  them  as  negotiable  seooritaes  vhieh  pHS 
by  delivery. 

The  question  is,  whether  they  pass  by  the  words  of  the  bequest. 

The  Master  has  considered  that  they  are  comprehended  within  the  true  meaniDf 
of  the  words  "goods  and  chattels,"  and  that  the  extensive  meaning  of  these  words i» 
not  reduced  by  the  effect  of  the  words,  "I  may  die  possessed  of  at  Milan  or  is 
Lombardy,"  which  follow  after  the  enumeration  of  many  particulars  which  he  lu» 
distinctly  named. 

From  the  words  which  are  used,  it  appears  to  me  so  probable  that  t^e  testator 
intended  to  give  this  lady  all  which  he  had  at  Mihm,  tha^  independently  of  aothority^ 
I  should  have  oohourred  in  the  Master's  opinion. 

But  in  Green  v.  Symonds  (1  Bro.  G.  G.  129,  n.)  Lord  King  held  that  &  gift  ol  aQ 
the  testator's  goods  and  moveables  whatsoever  in  his  study,  exoept  books  and  vritii^ 
did  pass  money  and  plate  foutad  there,  but  did  not  pass  securities  for  moo^,  thev 
being  choses  in  action. 

Hi  Lady  Aglesi)wfs  ease  (Ambler,  68,  11  Ves.  662)  Lord  Hardwicke  hdd,  that  & 
gift  of  the  testator's  bouse  and  all  that  should  be  in  it  at  his  death,  thoa^  it  paawd 
cash  and  bank  notes,  did  not  pass  promissory  notes  and  securities,  as  they  wore 
evidence  of  title  to  things  out  of  the  house,  and  not  to  things  in  it. 

[8]  In  CAopmon  v.  ffasi  (1  Ves.  .  sen.  271)  the  same  Judge  declared,  that  sfr 
aecurities  for  money,  nor  other  chosea  in  action,  passed  by  a  beque^  of  all  goocb  and. 
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chattels  in  the  testator's  house,  or  on  board  the  ship  "  Warwioh."  Bank  notes  might 
pasa,  because  the  Court  considered  them  as  cash. 

In  Moore  v.  Moore  (1  Bra  C.  C.  127)  Lord  Thorlow  (as  Lord  Bedesdale  says  on  a 
Tiew  of  all  preceding  cases  on  the  subject)  decided,  that  a  legacy  <d  "  all  the  testator's 
«>ods  and  chattels  in  Suffolk  "  did  not  pass  a  bond  which  was  in  the  testator's  house 
were. 

In  t^e  case  of  Fleming  v.  Brook  (1  Sch.  &  Lefroy,  316)  Lord  Redeadala  held,  that 
%oiid8  and  bankers'  reoeipts  did  not  pass  by  a  gift  of  "^1  the  testator^s  pn^nr^,  oi 
irhatever  nature  or  kind  the  same  might  be  "  in  a  particular  house. 

And  in  Brooke  v.  Tuner  (7  Sim.  671)  the  Vice-chancellor  of  England  held,  that 
-cotmtay  bank  notes,  promissory  notes,  and  accountable  memoraniu  did  not  pass 
under  the  description  of  "  property  of  every  sort  and  kind,  over  which  the  testatrix 
had  a  disposing  power,  in  or  about  a  dwelling-house." 

It  does  not  appear  to  me  that  the  effect  of  these  authorities  is  altered  by  the  oases 
-of  KendaU  v.  KendaU  U  Buss.  360),  and  Arnold  v.  Anudd  (2  MyL  &  K.  365),  which 
were  cited.  In  KendaU  v.  KendaU  the  gift  was  not  confined  to  property  in  any 
particular  place ;  and  in  Arnold  v.  Arnold  the  gift  was  of  all  wines  and  property  in 
En^uid,  and  the  particulars  claimed  by  the  legatees  were  found  to  be  the  testator's 
prop^y  in  England  at  the  time  of  his  decease. 

In  the  cases  to  which  I  have  referred,  the  securities  wwe  h«ld  not  to  be 
property  in  the  places  where  the  seiHirities  were^  but  chosee  in  aetion  and  erideooes 
of  property  existin|;  elsewhere;  and  the  distinction  attempted  to  be  made  in  this 
«a>e,  between  seounties  which  pass  by  delivery  and  those  which  require  something 
more  than  delivery,  has  not  been  obuerred.  Lord  Eldon  (1 1  Ves.  662)  said,  that  he 
did  not  know  why,  in  these  cases,  bank  notes  were  considered  as  cash,  tor  he  thought 
them  just  in  the  same  situation  as  promissory  notes  and  securities,  which  were  the 
•evidences  of  title  to  things  out  of  the  place.  Perhaps  the  reason  might  be  found  in 
the  common  habit  of  men  to  speak  of  bank  notes  as  cash,  and  the  manifest  dtfeat  of 
their  testamentary  intentions,  which  would  be  the  effect  of  the  Court  not  so  consider- 
ing them ;  but  he  this  as  it  may,  I  consider  myself  bound  by  authority,  and  that 
ehoses  in  action  do  not  pass  under  the  words  "  goods  and  chi^tels "  in  a  particular 
locality. 

I  do  not  think  that  the  securities  can  be  considered  as  money  or  eash^  and  the 
-wwds  "et  cetera"  whidi  were  relied  on  in  argument  can  only  be  extended  to  things 
which  the  testator  was  possessed  of  at  Milan,  or  in  Lombardy ;  and  tiie  authorities 
•determine  that,  in  such  cases,  ofaoses  in  action  (exce^  bank  notes^  are  not  considered 
as  having  the  locality  of  the  places  where  the  securities  are.  Being  of  opinion  that, 
in  that  sense,  the  certificates  and  bordereaux  are  choses  in  action — evidences  of  titJe 
to  property  elsewhere — I  think  that  they  did  not  pass  1^  the  oodidl,  and  Aat  the 
«xception  to  the  Master's  report  must  be  allowed. 

Note. — ^The  parties  appealed  to  tiie  Lord  Chancellor. 


CIO]  Young  «.  ENOuaH.  Nw.  6,  Dee,  22,  184S. 
[S.  C.  13L.J.Ch.  76.] 

A  Plaintiff  examined  a  Defendant  as  a  witness  in  the  cause.  Held,  that  such 
Defmdant  was,  on  that  aoeount,  entitled  to  his  costs  of  suit 

A.  B.,  an  equitable  mortgagee,  lent  the  title-deeds  to  C.  D.,  tiie  mort(au;or,  to  enable 
him  to  arrange  a  sale  of  the  property.  G.  D.  was  indebted  to  A.  fi.,  both  on  the 
mortgage  and  on  a  trade  account.  C.  D.  paid  to  A  B.  a  part  of  the  produce  of 
the  sale ;  but  there  was  no  evidence  of  his  having  made  any  exinress  appropriation 
of  tiiat  payment.  Held,  that  it  most  be  understood  diat  the  payment  was  made 
on  the  mortgage  aoeount,  and  tiiat  A.  B.  had  do  right  to  aiqnropnste  it  to  the  trade 
aoeount. 

A  mort^gor,  who  had  borrowed  tiie  title-deeds  from  an  eqnitaUe  mort^agee^  to 
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enable  hhu  to  sell  the  property,  huided  them  to  hu  solicitor,  in  wder  to  ««i|lete. 
The  morte^ee  aoquiesoea  in  the  sale.  Held,  that  the  lolioitor  bod  a  Hen  oo  the 
deeds  for  nu  ooets  oi  the  transaction  only,  but  not  for  bis  other  dauns  fiff  ooito 
against  the  mortgagor. 

In  the  year  1835  the  Defendant  English,  who  was  entitled  to  a  leasehold  boou 
and  })remises  in  St.  James's  Street,  borrowed  ^00  from  the  Plaintiff  Young,  on  tk 
security  of  certain  ^missory  notes,  a  warrant  of  attorney  to  confess  judgment,  ud 
an  agreement  that  English  would,  at  a  future  time,  deliver  up  to  him  the  lesse  ud 
other  deeds  belonging  to  the  premises.  Pursuant  to  the  agreement,  the  lesse  and 
deeds  were  actually  delivered  to  the  Plaintidf  in  the  year  1837,  and  £^k)0,  part  ot  d» 
debt,  being  afterwards  paid,  the  Plaintiff  remained  equitable  mort^igee  of  As 
premises  for  the  sum  of  Xi600  uid  interest 

The  Defendant  En^^ish  carried  on  the  business  of  an  hotelkeeper  npoo  the 
premise,  and  the  PUintiff,  heii^  a  wine  and  vpiit  merchant,  supplied  English  with 
goods,  in  respect  of  which,  a  debt  became  due  to  him  in  addition  to  the  mort^axe. 
In  1840  the  Plaintiff  haring  the  lease  and  other  deeds  as  equitable  mortgscee  nr 
£600  and  interest,  and  being  also  a  creditor  of  English  for  goods  sold  and  aeuvend, 
the  trustees  for  the  Conservative  Club,  who  were  Defendants,  by  their  solicitor, 
applied  to  English  to  dispose  of  his  interest  in  the  lease,  and  give  up  his  busioeas  u 
an  hotelkeeper,  in  order  that  the  house  might  be  converted  into  a  club  house ;  [11] 
and  after  some  treaty,  English  agreed  to  this,  in  consideration  of  the  sum  of  £1150 
to  be  paid  him. 

Upon  t^e  terms  being  agreed  to,  English  desired  the  Defendant  Hr.  Hemy 
Walker,  whom  he  employed  on  other  occasions  as  his  solicitor,  to  act  for  him  in  tan- 
Dieting  the  sale.   Mr.  Walker  stated  that  he  should  want  the  leue  and  tide^eeds ; 
English  undertook  'to  procure  thran,  uid  he  accordingly  a]^ed  to  Mr.  Fanell,  u 
agent  of  the  Plaintiff,  in  whose  possession  the  deeds  were,  for  a  loan  of  them  for  tw<& 
or  three  days ;  and  the  Plaintiff  having  consented  to  lend  them  on  terms,  t^ey  were, 
on  the  3d  day  of  November  1840,  plMed  in  the  hands  of  English,  upon  his  sigDin;  : 
and  delivering  to  Farrell  a  memorandum  dated  on  the  same  day,  and  in  thoe  { 
words : — "  I  hereby  acknowledge  to  have  received  from  you  the  different  deed*  I 
hereafter  specified,  relating  to  my  house  the  St  James's  Boyal  Hotel,  88  St  Jimei's  ! 
Sti*ee^  which  I  undertake  to  return  safe,  on  or  before  Friday  next,  the  6th  of  the  I 
present  Norember."   At  the  foot  of  the  memorandum  was  a  lut  of  the  deeds,  and  to 
the  list  was  subjoined  this  note : — "  The  whole  of  t^e  above  documents  being  is 
deposit  with  Mr.  Young  (the  Plaintiff),  as  securities  for  monies  advanced  to  ■» 
(English),  and  yet  remaining  unpaid." 

English  having  thus  obtained  the  deeds,  carried  tiiem  to  Walkor,  and  gave  hin 
instructions  to  do  what  was  necessary  for  carrying  the  sale  into  effect 

Mr.  Walker,  by  his  answer,  which  had  not  been  replied  to,  said  positively,  that  • 
the  time  when  the  deeds  were  so  delivered  to  him,  English  did  not  inform  him,  oot 
did  he  know,  or  in  any  way  suspect,  that  the  Plaintiff,  or  any  other  person,  had  nay 
equitable  or  other  mortgage  on  [12]  the  premises,  or  any  lien  or  claim  on  the  decoi  i 
Kuating  thereto. 

Mr.  Walker  prepared  the  abstract  of  title  from  the  deeds,  communicated  with  the  ; 
solicitors  of  the  purchasers,  and  on  the  16th  day  of  November  1840  the  agresmcfli  i 
in  writing  for  the  sale  was  settled  and  approved. 

In  the  meantime,  English  had  not  performed  his  undertaking  to  return  the  deeds 
to  the  Pluntiff ;  and  havinja;  stated  (when  he  was  applied  to  on  the  subjeot)  that  hs 
had  delivered  them  to  Walker,  the  Pluntiff  became  ahumed,  and  oo  tihe  13th  of 
November  Messrs.  Wood  &  Ellis,  his  solicitors,  wrote  to  Walker  as  follows : — We 
find  that  Mr.  Young  has  allowed  Mr.  English  of  the  St  James's  Hotel,  to  have  the 
deeds  of  that  house,  for  the  purpose  of  enabling  you,  as  his  solicitor,  to  ^pare  sod 
settle  an  agreement  for  the  disposition  of  the  residue  of  the  term  dierein.  Under 
these  circumstances,  it  is  right  that  Mr.  Young  should  have  your  scknowledgnMitt 
that  you  hold  them  for  him,  subject  to  immediate  return  to  him  on  demand,  is 
order  that  no  doubt  or  difficulty  may  hereafter  arise,  by  reason  of  the  special 
acoommodation  so  (rffored  to  Mr.  En^ish.   We  shall  be  oUiged,  dierefore,  by  the 
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receipt  of  inch  aoknowledgment  and  undertaking  in  due  form,  at  your  eariieat 
enTenieooe." 

Mr.  Walker  did  not,  upon  the  receipt  of  the  letter,  appear  to  have  made 
imnediate  enquiries  into  the  foundation  of  the  Plaintiff's  claim.  If  he  had  done  so, 
be  would  then,  at  leasts  bare  known  that  the  Plaintiff  was  dearly  entitled  as 
nitabte  mortgpge^  and  that  the  puiehaae-numey  ought  to  be  ^)plied  in  aatiabrittion 
his  debt. 

Instead  of  making  any  such  enquiry,  Mr.  Walker  returned  a  very  unsatis- 
iutoiy  answer  to  the  letter  of  Wood  &  Ellis.  En^ish  nuareiffesented  the  real  foots 
of  the  cas^  and  apparently  misled  lifr.  Walkw  as  well  as  the  Plaintiff,  by  telling  the 
former  tiiat  he  had  satisfied  th»  latter.  Mr.  WaUcw,  notwithstanding  the  fetter 
of  the  18th  of  November,  and  uiotiier  letter,  dated  the  16th  of  November,  which 
he  received  from  Wood  &  Ellis,  proceeded  to  the  completion  of  the  agreement  with 
the  trustees  of  the  Conservative  Olul^  without  paying  any  regard  to  the  cdaim  of  the 
PUiotiff'.  The  agreement  was  engrossed ;  it  was  executed  by  English ;  the  sum 
d  XSOO  was  paid  to  English  in  part  of  the  purchase-money,  and  the  purchasers  were 
let  into  possession  on  uie  18th  day  of  November.  By  the  agreement,  ^e  sum  of 
£300,  further  part  of  the  purohase-money,  was  to  be  paid  on  the  20th  of  January 
1841,  and  the  remainder  bem^  ^50,  on  the  29th  of  September  1841,  and  Mr.  Walker 
ijgiied  an  undertaking  to  dehver  tip  the  title-deeds  on  die  ezeouti<Hi  of  the  assign- 
ment. KpgHah,  notwithstanding  his  having  misrepreseoted  stnne  of  the  &et%  ea&d 
OD  Ae  inainfeifr  and  paid  him  the  £300  whidi  he  had  recared  as  tiie  fint  instahoent 
f£  the  porehase^noney ;  but  on  the  23d  of  January  1841  En^ish  received  the 
•aomd  instalment  of  dSSOO  and  then  absocmded. 

This  bill  was  filed  on  the  2d  of  March  1841,  and  prayed  that  the  Plaintiff^  might 
be  declared  to  have  a  lien  upon  the  unpaid  purchase-money,  for  the  amount  of  what 
is  due  to  him ;  and  that  he  rcd^t  be  declaxed  to  have  been  entitled  to  apply  ^00 
(part  of  tJie  purchase-money  which  had  been  paid  to  him)  towards  the  discharge  of 
a  hook  debt ;  that  accounts  might  be  taken  of  the  purchase-money  unpaid,  and  of 
vbat  renuuned  due  to  him ;  that  the  purchasers  mii^t  be  dedared  not  to  be  entitled 
to  a  sum  of  £67,  2s.  6d.,  which  they  claimed  in  [14]  respect  of  rent ;  and  that  as 
against  the  Plaintiff's  claim,  the  Defendant^  Mr.  Walker  had  not  any  lien  on  the  lease 
tad  title-deeds,  Ua  hia  guieral  bill  of  oosts  against  Mr.  English.  Walker,  as  before 
•tated,  by  his  answer,  denied  all  notice  <rf  Plaintiff's  daim,  and  he  tiiereby  daimed 
neh  a  lien  as  the  Court  should  cMuider  him  entitled  ta  A  replioaticHi  was  filed  to 
\k  answer,  which  was  afterwards  withdrawn,  and  he  was  examined  as  a  witness  on 
Mialf  of  the  Pkiintiff. 

In  January  1842  English  became  bankrupt,  and  his  assignees  were  brought 
before  the  Court  by  supplemental  bill. 

Mr.  Pemberton  Leigh  and  Mr.  Ba^ishawe,  for  the  Plaintiff.  The  Defendant, 
Walker,  who  claims  merely  an  equity,  is  entiUed  to  such  interest  only  as  English 
himself  had ;  Fngli*^  had  expressly  muiertaken  to  return  the  deeds,  which  in  equity 
botii  he  tad  hie  solieitor  are  boond  to  perform.  Walker  therefore  has  no  lien 
whatever. 

As  no  appropriation  was  made  by  English  of  the  £300  paid  by  him,  the  Plaintiff 
has  a  right  to  attribute  it  to  the  trade  account,  thus  leaving  the  equitable  mtntgage 
ndisobarged.   (See  Dmu/na    Noble  (Clayton's  case),  1  Mar.  605,  606.) 

Mr.  Qoodeve^  for  Walker.  There  being  no  replication  to  this  Defendant's  answer, 
it  must  be  taken  to  be  true  in  all  its  parts,  and  the  Plaintiff  having  examined 
him  as  a  witness,  can  have  no  decree  against  him,  and  must  pay  his  coats  of  suit. 
(2  Duiiel's  Practiee,  451  ;  Carter  v.  HatoUy^  cited  in  Ambler,  683.) 

[16]  In  Bernard  v.  Drought  (1  Molloy,  38 ;  but  see  Smith  v.  Ckiehesi^,  2  Dr.  & 
War.  393),  it  was  held  that  an  incumbrancer  negligently  leaving  title-deeds  in 
the  grantor's  posseasicm,  a  lien  may  be  obtained  on  them  by  the  grantor  delivering 
thmn  to  a  solicitor.  Here  Walker  has  obtained  a  lien,  not  only  for  the  costs  of 
ennpleting  this  purchase,  but  for  his  other  general  business  transacted  for  English. 

fit.  O.  Turner,  for  the  trustees  of  the  Conservative  Club,  claimed  to  be  entitied 
to  deduct  from  the  purohase-money  X67,  2s.  5d.,  being  such  portion  of  the  ground 
rant  due  at  Lady  Di^  1841,  as  aemued  due  befwe  possession  was  giv«i  up. 
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Mr.  Kindertley,  for  the  assignees,  claimed  to  be  entitled  to  the  unpaid  ptudun- 
money,  on  the  ground  that  the  deeds  were  in  the  order  and  diipositkn  of  the 
bankrupt ;  seoondly,  that  the  Plaintiff  had  no  right  to  make  the  appropriadon  of  Uie 
£300  which  he  contended  for,  as  that  sum  formed  part  of  the  prodnoe  of  tbe 
mortgaged  premises,  and  must  be  taken  to  have  been  paid  in  part  oiacharge  d  the 
mortoage  thereon ;  thirdly,  that  a  great  portion  of  the  purcnase-money  ms  tbe 
consideration  for  the  goodwill  ^of  the  business,  on  which  neitiier  the  Plaintiff  nor 
Walker  could  have  any  claim. 

Mr.  PemberfcOD  Leigh,  in  refdy.  It  is  not  tme  that  yoa  CBDnot  liaTe  a  deem 
against  a  Defendaot  whom  you  examine  as  a  witness.  The  rule  is,  that  yoa  eamnt 
hare  a  decree  as  to  those  matters  alone  as  to  which  yoa  hava  ezmmined  Ida. 
Ni^htin^  y.  Dodd  (Ambler,  583),  Mmrmf  v.  ^aduOl  (2  Yes.  &  R  401),  EUu7. 
Deane  (3  MoUoy,  63) ;  besides  this,  [16]  the  Defendant  himself  requires  a  deelantkn 
of  right  in  omer  to  obtain  the  oenefit  of  his  alleged  lien.  HuUm  v.  Sanifl 
(Younge,  602). 

If  Walker  has  a  lien,  it  is  limited  only  to  the  costs  of  the  purchase.  BUtmdi*  t. 
DtaaH  <2  Dr.  &  War.  405). 

Dec.  22.  The  Masteb  of  tbs  Bolls  [Lord  Langdale].  Four  qoestioDs  sn 
made. 

First.  The  assignees  claim  to  be  entitled  to  the  remaining  poxehuMnoiMgr, « 
the  ground  that  the  deeds  were  in  tbe  oid«  and  disposition  «  the  bankn^  Fx 
this  claim  there  is  no  foundation. 

Secondly.  The  Plaintiff,  being  creditor  in  respect  of  bis  mortgage  debt,  and  slw 
in  respect  <rf  a  book  deb^  claims  to  be  entitled  to  the  sum  of  X300,  whiek  ki 
received  on  the  19th  of  November  1840,  in  satisfaction  of  the  book  debt.  In  soi^mt 
of  his  claim,  in  that  respect,  he  alleges,  that  nothing  was  said  as  to  the  application  of 
the  money  which  he  received,  and  he  insists,  that  in  the  absence  of  express  directioii, 
he  has  a  right  to  make  tbe  application  most  beneficial  to  himself.  But  it  appears  to 
me,  from  the  nature  of  the  transaction,  that  English  paid  this  money  only  in  respert 
of  the  Plaintiff's  right  to  the  mortgage,  and  that  it  must,  from  the  ciroamstaDoes,  be 
understood,  that  English  meant  the  payment  to  be  applied  towards  satisfoction  of  tbe 
mortgt^. 

'^rdly.  The  purchasers  daim  to  be  entitied  to  deduct  from  the  pureha8e>iiM»t7 
the  sum  <n  £67>  2s.  6d.,  being  such  portion  of  the  ground  rent  due  at  Iddy  Ds; 
[17]  1841,  as  aoorued  due  bef<»«  possession  was  given  upu  The  agreement  howsnr 
affords  no  foundation  for  this  claim,  and  I  am  of  opinion  that  it  cannot  be  sastaiaed. 

Fourthly.  Mr.  Walker  claims  to  have  a  lien  on  the  deeds,  not  only  fu*  tiie  eoati 
of  completing  the  purchase,  but  also  for  a  general  bill  of  costs,  which  he  states  tb&t 
he  has  against  English. 

The  replication  to  his  answer  was  withdrawn,  and  the  Plaintiff  has  examined  lun 
as  a  witness.  The  consequence  of  which  is,  that  his  answer  must  be  taken  to  be  fro^ 
and  the  Plaintiff  must  pay  him  his  costs  of  the  cause.  He  has  further  oontemkii 
that  he  is  entitled  to  Iutc  his  olaim  allowed  to  its  fullest  extrat;  bat  any  qoestioB 
on  the  subject  is,  in  this  case,  precluded  by  the  form  of  the  answer,  in  which  Mr. 
Walker  says  that  he  claims  such  a  lien  as  the  Court  shall  consider  him  entitled  to  \ 
and  having  oonsidOTed  what  he  is  entitied  to,  I  am  of  oranion  tiiat  bit  Uen  exteodi 
only  to  tiie  costs  incurred  in  completing  the  purchase  for  wbiob  tbe  deeds  were  placed 
in  his  hands. 

The  Plaintiff  is  now  seeking  tiie  benefit  of  the  purchase  in  which  he  aoquieseed 

from  the  beginning,  and  be  cannot  have  the  remaining  purchase-mraey  withntf 
paying  to  Mr.  Walker  the  proper  costs  of  the  transaction  by  which  it  was  tuels 
available  ;  but  to  extend  the  lien  further,  would  be  to  allow  Mr.  Walker  to  ipro&X  ^ 
the  fraud  of  bis  own  client,  and  that,  in  a  case  where  a  little  proper  attention  oo  ku 
own  part,  would  have  procured  him  full  information  of  all  the  cireumstaaoes.  I 
think  that  Mr.  Walker  is  entitled  to  his  costs  of  the  suit,  only  because  the  Kaintif 
has  thought  proper  to  examine  him  as  a  witness. 

£18]  Mr.  Walker  alleging  that  tbe  purcbase-mone^  to  be  paid  by  the  club  wu  it 
part  for  tiie  relinquishment  by  English  of  his  business  as  an  hotel-keeper,  ha* 
endeavoured  to  resist  the  Plaintiff's  daim,  on  the  ground  that  his  Ii«  extends  only 
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to  to  much  of  the  purchase-moiUy  as  ought  to  be  attributed  to  the  leaaehokl  interest 
in  the  premises ;  but  in  the  oircumstances  of  this  case,  I  am  of  opinitn  that  no  snoh 
distinction  can  be  maintained. 

An  account  must  be  taken  of  what  remains  due  to  the  Plaintiff  on  his  mortgage ; 
and  in  taking  the  aooount  credit  must  be  given  for  the  sum  of  £300  paid  on  the  19th 
(rf  November  1840.  An  account  mnst  aiao  be  taken  of  what  remains  due  from  the 
trastees  of  the  Conservative  Club  for  the  purchase-money.  The  costs  of  the  suit  and 
Ae  coats  of  Mr.  Walker  in  oompletiog  the  pnrchase  miut  be  tanki :  what  is  due  to 
the  trastees  and  Mr.  Walker  must  be  paid ;  the  residue  must  be  |^  to  the  Plaintiff 
towards  satisfaction  of  his  mortgage ;  and  on  such  payment,  Mr.  Walker  must  deliver 
Kp  the  deeds  to  the  trustees  (rf  uie  club. 


[19]   Thb  Barnslxy  Canal  Company  v.  Twibell.  Ma^  11,  Nm.  17,  18,  1843 ; 

Jan.  IS,  1844. 

[S.  C.  13  L.  J.  Ch.  434.] 

A  canal  company  was  authorised,  by  its  Act,  to  purchase  the  coal,  which  the  safety 
of  the  canal  required  to  be  left  nnworked.  The  purchase  of  part  was  delayed  many 
raara,  and  in  the  meantame  a  lease  had  been  granted  hy  the  owner  to  a  coal  worker. 
The  company  purchased  the  interest  of  the  owner.  Held,  that  the  coal  worker  was 
also  entiUed  to  cranpensation. 

No  equity  can  be  founded  on  an  alle^tion  that  a  Court  legally  constituted  is  not 
properfy  competent  to  decide  questions  within  its  jurisdiction;  and  where  the 
Legislature  has  given  jurisdiction  to  a  Court  provided  by  the  Act,  and  has  made  its 
decision  final,  if  any  inconvenienoe  arises  from  the  legal  exercise  of  the  jurisdiction, 
the  Legislature  alone  can  supply  a  remedy. 

k  Canal  Act  provided,  that  in  case  the  company  and  the  coal  owner  could  not  agree 
as  to  the  amount  of  compensation  iar  the  coal  taken  for  the  purposes  of  the  canal, 
it  should  be  settled  by  a  jury  summoned  by  the  Commissionen,  whose  verdict  was 
"to  be  condnsive,  and  should  not  be  removed,  by  eertiorari  or  otiier  process  what- 
ever, into  any  of  the  Courts  of  Record  at  Westminster,  or  any  other  Court."  A 
Inll  was  filed,  praying  an  injunction  to  restrain  proceedings  before  a  jury,  on  tiie 
ground  that  the  Defendant  was  entitled  to  no  compensation,  and  that  the  special 
jurisdiction  provided  by  the  Act  was  not  so  constituted  as  to  be  likely  to  come  to 
a  just  oonclusion.  Held,  that  the  Plaintiffs  were  not  entitled  to  an  injunction  if 
the  Defendant  was  entitled  to  any  compensation,  the  amount  of  which  had  to 
be  ascertained;  but  whether  this  Court  had  any  jurisdiction  to  interfere  in  the 
matter,  if  it  had  dearly  appeared  that  the  Defendant  was  entitled  to  no  compensa- 
tion, qitare. 

BVbere  a  Plaintiff  obtains  an  injunction  of  affidavits,  the  D^ndant  is  not  wrcmg  in 
meeting  the  case  by  affidavits  on  a  motion  to  dissolve,  although  the  point  might  b« 
determined  shortly  by  filing  a  demorrer. 

The  ease  came  twice  before  the  Court :  in  the  first  instance,  to  obtain,  and  on  the 
Mond  to  dissolve,  an  injunotion  to  restrain  tiie  Defendant,  his  solidtor,  &c,  from 
ippearing  or  produoing  any  evidence  before  a  jury  which  had  been  summoned,  under 
I  Canal  Act,  to  assess  the  compensation  for  the  coal  which  was  required  to  be  left 
Biworked  for  the  safety  of  the  canal. 

By  an  Act  passed  in  the  thirty-third  year  of  the  reign  of  George  III.  (33  G.  3, 
1 110),  the  company  were  incorporated,  for  the  purpose  of  making  a  canal  from  the 
over  Calder  to  or  near  to  the  town  of  BamBley,  in  Yorkshire,  with  the  usual  powers 
to  take  and  hold  land ;  and,  in  order  to  fix  the  |»ice  which  was  to  be  paid  by  the 
mnpany  for  any  lands  which  they  should  require,  in  case  the  company  and  the 
mniOT  should  not  ^gree  as  to  the  amount  of  purchase-money.  Commissioners  were 
ippointed,  who  were  to  cidl  a  meeting  and  decide  all  such  differences,  RIOI  ppon 
bouig  requested  to  do  so  either  by  the  company  or  b^  tiie  owners  of  die  una ;  and, 
if  cither  of  the  parties  refused  to  submit  to  the  dedsion  of  the  Commissicmers,  they 
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Ten  empovend  to  issue  a  wainuit  to  tiie  Sheriff  of  tiie  oonnty  oi  York,  imitm^ 
him  to  empannel  a  jury  to  assess  the  smount  of  oompensation  to  be  ptid  by  tl» 
compaay ;  and  it  was  declared  that  the  verdiet  of  (he  jury  should  he  ameknot,  md  Mi 
noi  oe  removed,  by  certiorari  or  other  process  v^atever,  into  any  of  the  Ckmit  of  Rtaii  4 
We^minster,  or  any  other  Court  By  the  fortieth  section  it  was  deeland,  dut  the  Act 
was  not  to  prejudice  or  affect  the  right  of  the  lord  of  any  manor,  or  any  other  owna, 
to  the  minerals  under  any  of  the  umd  taken  by  the  company ;  but  that  it  shoold  bi 
lawful  for  them  (subject  to  the  restriotions  thereinafter  contained)  to  work  sod  pi 
the  minerals,  not  thereby  injuring  prejudicing,  or  obstructing  the  said  caniL 

The  Plaintiffs  were  to  be  at  uberty  to  inspect  the  workings :  and  it  wh  ioAm 
enacted,  tbat  "  if  the  owner  or  worker,  owners  or  workers  o£  an^  coal  or  other  wm 
or  mines  should,  in  pursuing  such  mine  or  mines,  work  so  near,  m  die  opDini  of  Al 
said  company  of  proprietors,  to  the  said  intended  canal,  as  to  endanger  at  dmHi 
the  same,  or,  in  me  opinion  of  the  said  owner  or  worker,  owners  or  woiken  of  m 
said  mine  or  mines,  to  endanger  or  damage  the  further  working  tfaerec^  Uira,  'i 
should  be  lawful  for  the  said  company  of  proprietors  to  tn&t  and  agree  vith  di 
owner  or  worker,  owners  or  workers,  for  all  such  coal  or  other  mineraU  as  migfat  ki 
near  or  under  the  said  intended  canal,  as  should  be  thought  proper  to  be  left  tor  ds 
security  or  preserrati<m  of  the  said  intended  canal,  or  other  works,  or  mine  or  tarn 
as  aforesaid."  And  in  ease  the  company  and  the  worker  any  auoh  mine  oonld  sflt 
agree  as  to  the  amount  of  compensation,  it  [21]  was  to  be  aetded  by  a  jorr,  as  bafm 
mentioned ;  and,  upon  payment  of  the  money,  the  owner  or  worker  of  soeh  mioe  «a 
to  be  perpetually  restrained  from  working  such  mine  within  those  limits. 

The  oanal  had  been  long  completed,  and  passed  for  496  yards  throodi  the  ettili 
oi  Mr.  Beaumont,  in  the  township  <rf  Bamgh.  Hie  land  itscuf  under  mieh  it  piMi 
was  purchased  by  the  Plaintiffs  many  years  ago ;  but  by  the  Canal  Act  above  relerni 
to,  the  coal  mines  and  the  eoals  under  the  oaiul  were  reserved  to  the  owmn,  tkir 
heirs  and  assigns,  who  were  to  be  at  liberty  to  work  the  mines  so  as  not  to  injnt 
the  canaL 

The  Plaintiffs  did  not  point  out  what  quantity  of  coal  they  required  to  be  left 
the  safety  of  the  canal,  nor  did  they  take  any  steps  to  ascertain  the  oompeontMS 
payable  in  respect  thereof. 

In  this  state  of  things,  in  the  year  1830,  Mr.  Beaumont,  the  then  owner  ot  tki 
coal  in  this  place,  agreed  to  let  to  Frank  Burton  and  the  Befendant  all  the  ooel « 
the  north  and  sout£  sides  of  the  canal,  on  tiie  one  side  up  to  tiie  eaoal,  and  oa  Ai 
other  np  to  the  canal  and  towing-path,  at  a  certain  rent^  and  under  an  oUigstiQ% 
on  the  part  of  the  lessees,  to  work  a  certain  quantity  annually.  Burton  m  A 
Defendant  tiiereby  acquired  an  interest  in  the  coal  comprised  in  the  lease^  and  wUI 
interest  afterwards  became  Tested  in  the  Defendant  alone. 

In  consequence  of  the  state  of  the  workings  in  1839,  Mr.  Brakenridge^  Uie  sdioM 
of  Mr.  Beaamont,  requested  the  Plaintiffs  to  state  what  reservation  cS  eosl  (hd 
desired  to  have  made  for  the  safety  of  their  canal.    This  request  was  often  repesM 
by  Mr.  Brakenridge,  and  in  [22]  February  1840  the  Defendant  gave  notioe  to  Ik^ 
Plaintiffs,  that  he  was  willing  to  enter  into  an  agreemeut  Uxr  such  coal  as  they  miM 
require  to  be  left  for  the  security  and  preservation  <rf  tihe  canaL  | 

Mr.  Beaumont  was  entitled  to  the  coal  under  the  canal  and  towing-path  absdotelM 
but  he  was  not  so  entitled  to  the  coal  under  the  land  on  each  side  of  the  canal  a 
towing-path ;  for  as  to  that,  the  Defendant  Mr.  Twibell  had,  under  his  lease  ori^ 
ment^  a  right  to  get  it,  upon  paying  Mr.  Beaumont  the  due  oonndention. 

The  FlaintiffB,  on  the  9th  of  March  1840,  informed  Mr.  Brakenrid^  thit  th^ 
were  advised  to  purchase  from  Mr.  Beaumont,  coal  to  the  extent  of  ei^t  JP^,^ 
breadth,  on  each  side  of  the  canal  and  towing-path.  At  this  time  the  Pliintfl 
seemed  to  have  supposed  that  all  the  coal  which  they  might  require  to  be  left  for  di 
safety  of  the  canal  had  been  reserved  out  of  the  Defendant's  lease ;  but  thii  bciifl 
explained,  by  a  letter  of  Mr.  Brakenridge,  dated  on  the  same  9tii  of  March  184^  Al 
Plaintiffs  afterwards,  on  the  11th  of  March  1840,  served  the  Defendant  wit^  a  DOtim 
not  to  work  the  coal  within  eight  yards  of  either  side  of  the  canal  and  toviogfitlt 
and  required  him  to  state  his  claim,  if  he  had  any,  to  compensation. 

The  Defendant  in  August  1840,  stated  the  sum  of  £561,  as  the  amoantof  i>  j 
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cUum  to  compensation,  and  the  PlaiatiffSf  with  full  knowledge  of  this  claim  of  the 
Defendant,  treated  separately  with  Mr.  Beaumont  for  a  settlement  of  his  claim,  and, 
after  long  delay,  the  interest  of  Mr.  Beaumont  in  the  coal  under  the  canal  and  towing- 
path,  and  under  the  eight  yards  on  each  ride  of  them,  was  purchased  by  and  conreyra 
to  the  Flaintiffs  fur  the  sum  of  £766. 

[23]  It  was  in  dispute,  but,  from  the  evidence,  the  Court  was  of  opinion,  that  the 
sum  of  £756  did  not  include  any  compensation  to  which  the  Befendut  was  entitled 
in  respect  of  his  claim ;  that  it  was  not  so  intended  by  Mr.  Beaumont^  or  Mr.  foaken- 
ridga  who  acted  for  him,  and  that  tiiwe  was  nothing  to  shew  that  it  was  so  nnder- 
•tood  \sy  the  Plaintiffs,  or  by  Mr.  Foljambe  who  actetifbr  them.  On  the  contrary,  it 
appeared  that  the  Plaintiffs  made  their  bargain  with  Mr.  Beaumont,  with  full 
knowledge  that  the  Defendant's  claim  was  outstanding  and  unaffected  by  their 
arrangement  with  Mr.  Beaumont. 

The  Plaintifib,  though  fully  aware  of  the  Defendant's  claim,  made  frequent 
attempts  to  postpone  and  erade  the  consideration  of  it ;  but  at  length  the  Defendant 
sneceeded  in  bnnging  the  matter  before  the  Commissioners  under  the  Act  of 
Parliament)  witii  the  view  of  procuring  the  proper  steps  to  be  taken  to  ascertain,  in 
tiie  manner  directed  by  the  Act^  the  amount  of  the  compensation  which  might  be  due 
to  him. 

This  bill  was  filed  on  the  8di  of  May  1843,  praying  a  declaration  that  the 
Defmdant  was  not  entitled  to  any  compensation,  and  that  he  might  be  restrained 
firom  prooeeding  to  take  any  steps  for  the  purpose  of  ascotainin^  tiie  amount  oi  such 
compensation. 

On  the  11th  of  May  1843  the  case  was  brought  forward  on  an  application  for  an 
injunction ;  but  the  evidence  being  then  imperfect^  and  one  of  the  parties  refusing  to 
consent  to  an  arrangement  which  would  leave  the  matter  m  ttaiu  quo  until  the  case 
could  be  brought  before  the  Court  in  a  more  perfect  form — 

Thb  Master  of  the  Bolls  granted  the  injunction,  giving  liberty  to  apply  to 
dissolve  it,  and  imposing  on  [241  the  Plaintiffs  the  terms  that  the  Defendant  should 
not  be  prejudiced,  in  case  he  should  be  ultimately  allowed  to  proceed. 

On  the  17th  of  November  1843  the  Defendajit  moved  to  dissolve  the  injunction. 
The  effect  of  the  argument  on  tiie  motion  for  the  injunction,  and  on  the  motion  to 
dissolve,  is  stated  tt^ther. 

Mr.  Pemberton  Leigh  and  Mr.  W.  T.  S.  Daniel,  for  the  PlaintiffiB,  in  support  of 
the  motion  for  an  injunction,  and  in  opposition  to  the  motion  to  dissolve  it 

The  whole  of  the  coal  has  been  purchased  by  the  compuiy  from  Beaumcmt)  and 
fully  paid  for ;  the  Defendant,  therefore,  who  is  Beaumont's  lessee,  has  no  right  to  any 
compensation.  After  the  passing  of  the  Act  of  Parliament,  whoever  took  from 
Beaumont,  took  subject  to  the  rights  conferred  on  the  Plaintiffs  by  that  Act;  thence- 
forward, Beaumont  could  only  demise  subject  to  the  rights  of  the  company ;  and  it 
was  not  competent  for  him  to  create  new  and  additional  interests  which  would 
in«judioe  or  defeat  the  rights  of  the  company.  The  Defendant  insists,  that  the 
company  are  bound  to  pay,  not  only  the  full  ^ue  of  the  coal  as  lying  in  the  seam, 
hat  a\aOf  in  addition,  the  value  whiah  he  might  make  by  working  it ;  the  Act,  how- 
ever, dirai^  Goxnpensation  for  the  coal  only,  and  not  for  any  profits  to  be  made  from 
the  sale  of  it,  aner  it  has  been  removed  from  the  mine.  U  the  Defendant  is  not 
oititled  to  compensation,  the  CommisaionerB  have  no  right  to  summon  a  jury.  As  to 
MarHn  v.  PoHer  (5  Mec.  &  Wets.  361),  which  will  be  relied  [26]  on,  Parke  Justice, 
in  a  cause  of  JFood  v.  Monoood,  lately  tried  at  Derbv,  held,  that  the  principle  of  that 
ease  only  applied  to  cases,  where  the  party  taking  the  coal  had  no  tiue  at  all. 

Secondly,  The  construction  and  nature  of  the  jurisdiction  appointed  by  the  Act 
tor  determining  the  question  of  compensation,  renders  it  quite  incompetent  to  deter^ 
mine  the  difficult  questions  of  law  arising  in  this  case.  Here  the  Commissioners, 
mere  country  gentiemen,  are  to  preside  and  direct  a  jury  in  matters  of  law,  to  lay 
down  to  them  the  construction  of  this  Act  of  Parliament,  and  the  law  of  the  case  as 
regards  the  Defendant's  ri^t  to  compensation,  the  effect  of  the  absolute  purchase 
from  Beaumont,  and  of  the  Defendant's  laeket  in  not  prosecuting  his  claim  until  after 
payment  to  Beaumont.  These  are  not  matters  whieh  it  was  ever  intended  that  the 
Comnusrionera  and  jury  should  dedde ;  and  where  tiie  remedy  to  be  obtained  from 
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another  jurisdiction  is  incomplete,  this  Court  will  assume  jurisdiction  (B«deadsk, 
112).  The  damage  which  may  be  sustained  by  the  Plaintiffs  will  be  irremediafale,  ia 
case  the  trial  proceeds ;  for  whatever  errors  in  law  may  be  committed,  the  Phuotift 
will  be  left  without  redress.  On  that  ground,  at  all  events,  this  Court  ot^t  Uy 
interfere,  and  prevent  the  proceedings  going  on  until  it  sees  that  complete  justice  cu 
be  done  to  the  Flainti^ 

Mr.  G.  Turner  and  Mr.  Glasse,  for  the  Defendant.  The  Defendant  is  eotatled  to 
a  valuable  interest,  under  his  lease  from  Mr.  Beaumont.  If,  for  the  aooommodstrai 
oi  the  Plaintiffs  he  is  deprived  of  that  interest,  he  is  entitled  to  some  compensatba 
for  his  loBS,  and  which  com-{26]*pen8at3on  is  to  be  determined  by  a  jury  in  Uie  wav 
pointed  out  by  the  Act.  The  Act  of  Parliament  passed  ao  long  back  as  the  year  1793, 
and  the  Plainti^  have  postponed  and  neglected  availing  themselves  of  the  powers 
given  to  them  by  that  Act,  of  purchasing  the  coal  in  question :  they  are  therelon 
liable  to  pay  compensation  for  every  existing  interest,  though  it  may  have  arisoi  is 
the  interval. 

The  payment  was  made  to  Mr.  Beaumont  after  notice  of  the  Defendant's  rights: 
no  payment  to  him  could  prejudice  the  rights  of  the  Defendant ;  and  the  compens- 
tion  was,  in  fact,  made  in  respect  of  Beaumont's  interest  only :  Twibell's  interest  va» 
not  included  in  the  amount,  and  has  never  been  paid  for.  i 

The  Plaintiffs  have  no  right  to  complain  oi  the  imperfection  of  the  spectil  ! 
tribunal,  appointed  by  their  own  Act,  for  finally  detnmining  the  question*  betmea 
them  and  tbe  owners,  for  they  themselves  have  selected  it.  This  ia  ao  attempt  to 
evade  the  Act,  and  to  witiidraw  the  consideration  of  the  question  from  tiie  only 
bibunal  which  has  complete  jurisdiction  to  decide.  If  there  be  no  jurisdiction  to 
determine  the  question,  according  to  the  mode  pointed  out  by  the  Act,  theu  the  whde 
proceeding  will  be  a  nullity,  and  no  injury  will  be  done  to  the  Plainti£fo  ;  for  where 
a  limited  tribunal  takes  upon  itself  to  exercise  a  jurisdiction  which  doea  not  belraig 
to  it,  its  decision  amounts  to  nothing,  and  does  not  create  any  neoMsity  for  so 
appeal;  ITie  AUomey-Qmeral  v.  Lord  Hotham  (Turn.  &  Buss.  219);  but  by  staying 
the  trial,  the  question  will  be  excluded. 

The  Master  of  the  Bollb,  on  the  motion  to  dissolve  the  injunction,  reserved 
his  judgment. 

[27]  The  following  cases  were  also  cited :  The  Quem  v.  Tht  Bristel  amd  £sBeier  RaSmf 
Company  (1  Bailway  Cases,  99^  Martin  t.  Porter  (5  Mee.  &  Wels.  361),  Bammdr. 
H^aUis  (2  Railway  Cases,  162),  Hurley  Canal  Con^awy  v.  Bradley  (7  East.  368^  Tke 
Dudley  Canal  Company  v.  Qmaebrook  (1  Bam.  &  Ad.  59),  Kemp  v.  The  Lmden  md 
Brighton  Baikoay  Company  (1  Railway  Cases,  495),  The  Clarence  Baahoay  Companufy. 
The  Great  North  of  England  BaUway  Company  (2  Railway  Cases,  763),  fFUd  v.  Bdt 
(9  Mee.  &  Wels.  672). 

Jan.  18,  1844.   The  Master  of  the  Rolls  [Lord  Langdale].   Tbe  owners  and 
workers  of  coal  in  this  township  do  not  appear  to  have  had  any  information  as  to  i 
their  liabilities,  except  that  which  they  might  have  obtained  from  the  Canal  Aei,  \ 
which  reserved  to  the  owners  the  liberty  of  working  the  coals,  not  thereby  iojnriiy  i 
the  canaL    From  the  correspondence  which  has  been  proved  in  this  case,  it  ssmh^  ' 
dat  the  Plaintiffs  did  not  think  it  incumbent  upon  them  to  point  out  what  <^iiandty 
(rf  ooal  they  required  to  be  left  for  the  safety  of  the  canal,  but  rather  denied  the 
worker  to  go  on  at  his  own  peril,  and  either  leave  the  ooal,  receiving  no  oomperatiOB 
for  it,  or  run  the  hazard  of  doing  an  injury  to  the  canal,  for  which  lie  might  be  made 
answerable.    If  this  was  the  intention  of  the  Plaintiffs,  it  was  defeated  by  the  proper 
attention  given  to  the  sulnect  by  Mr.  Brakenridge,  the  agent  of  Mr.  Beaamontu 

It  was  signed  for  the  Plaintiffs,  at  the  Bar,  that  the  Court,  which  under  the  Act  ' 
is  entrusted  with  the  duty  of  [28]  ascertaining  what  satisfaction  is  to  be  paid  to  the 
ooal  worker,  is  not  so  constituted  as  to  be  likely  to  come  to  a  just  conclusion.  But  I 
agree  with  the  argument  of  the  Defendant  on  this  point  No  equity  can  be  fbunded 
on  an  allegation,  that  a  Court  legi^  constituted  is  not  properly  competent  to  dedde 
questions  within  its  jurisdiction.  The  LegisUture  has  given  the  juiudictioo  to  the 
Court  ivovided  by  the  Act,  and  has  made  its  decision  finaL  U  any  ineomrenisM 
arises  from  the  legal  exercise  of  the  jurisdiction  the  Legislature  al<»ie  ean  af^y  & 
remedy. 
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It  wu  next  argaed,  that  t3)«  Flaintififo  had,  in  fact,  paid  the  whole  value  of  tiie 
eoal  to  Mr.  BeaumonlH  and  that  nothing  more  can  be  required  from  them.  Harioj^ 
ma  th^  say,  ftdd  to  Mr.  Beaumont  the  full  value  of  the  coal  in  the  bed,  they  are 
nnder  no  obbgation  to  give  to  the  Defendaut,  any  oompenBation  for  profit  which  he 
might  have  n^e  by  selling  the  coal,  which  he  intended  to  obtain  under  his  lease ; 
«na  the  rather,  because  the  Act  of  Parliament  informed  the  Defendant  of  the  FlaiotilffB' 
powers,  and  that  he  was  not  to  work  so  as  to  injure  tfae  canal.  It  was  further  argued, 
that  the  Court  to  be  constituted  under  the  Act,  is  only  to  try  and  determine  the 
amount  of  compensation,  in  cases  where  it  is  agreed,  or  in  some  way  decided,  that 
some  compensation  is  to  be  paid,  and  that  the  Court  is  not  competent  to  decide  the 
qumtion  whether  any  or  no  compensation  is  to  be  paid. 

I  consider  it  to  be  clear,  that  the  Plaintiffs  are  not  entitled  to  an  injunction,  if  the 
Defendant  be  entitled  to  any  compensation,  the  amount  of  which  has  to  be  ascertained ; 
and  I  am  of  opinion,  that  the  Defendant,  under  his  lease,  had  an  interest  in  the  coal 
under  die  eight  yurds  on  each  side  o£  the  canal  and  towing-path :  he  had  a  right  to 

St  the  coal,  to  sell  it  for  what  he  [29]  could,  paying  the  sums  which  became  due  to 
r.  Beaumont.  Upon  this  de^ingthere  might  have  been  profit^  which  he  is  prevented 
from  making  by  the  notice  of  the  Plaintiffs  and  the  ^wers  given  to  them  by  the  Act. 
The  value  of  the  coal  in  the  bed,  or  the  price  paid  to  the  coal  owner,  can  be  no 
compensation  to  the  coal  worker  for  the  loss  of  the  interest  which  he  had  acquired. 

The  ground  on  which  it  is  argued  that  he  should  have  no  compensation  is,  that 
when  he  took  his  lease  he  had  notice,  or  was  informed  by  the  Act  of  Parliament,  that 
he  was  not  to  work  the  coal  so  as  to  injure  the  canal.  But  at  the  time  when  he  took 
hia  lease  he  had  no  notice  that  the  Plaintiffs  would  require  eight  yards  of  breadth  of 
coal  to  be  left  on  each  side  of  the  canal  and  towing-path.  The  coal  under  the  canal 
Mid  towing-path  was  not  comprised  in  his  lease,  and  he  had  no  interest  in  it ;  but  he 
did  not  Iniow  that  the  Plaintiff^  would  require  more  or  less  than  eight  yarde,  or 
indeed  any  breadth  of  ooal  on  each  side  ol  the  canal  and  towing-patti.  He  knew 
that  he  was  not,  by  working  his  coal,  to  injure  the  canal,  and  it  does  not  appear  that 
he  did  so ;  be  also  knew  that  the  Plaintiffs  were  entitled  to  inspect  his  workings,  and 
if  be  worked  contrary  to  the  directions  of  the  Act,  were  entitled,  at  his  expence,  to 
make  the  repairs  rendered  necessary  by  his  improper  working ;  but  as  the  Plaintiffs 
did  not  think  fit,  for  so  many  years,  to  give  any  notice  as  to  the  quantity  of  coal,  if 
any,  which  they  required  to  be  left  for  the  safety  of  the  canal,  it  does  not  appear,  why 
the  Defendant  might  not  enter  into  an  agreement  for  working  and  getting  all  the  coal 
comprised  in  his  wase. 

I  think  it  very  probable,  that  the  powers  given  by  the  Act  might  have  been  so 
exwtrised  as  to  enable  the  ^]  Plaintiffs  to  buy  the  cou  under  the  canal  and  towing- 
path  and  a  reasonable  distance  on  eadi  aide  of  them,  at  the  value  of  the  coal  in  the 
bed ;  but  for  reasons  of  their  owd,  they  probably  desired  to  delay  the  notices  as  long 
•8  they  could ;  they  left  it  quite  ancertain  whether  t]iey  would  or  woald  not  require 
any  ooal  to  be  left  for  the  safety  of  the  canal,  and  I  think  that  they  cannot  justly 
complain,  of  any  rights  which  the  coal  owners  may  have  conferred  upon  the  coal 
workers,  during  the  time  that  their  notices  were  delayed  for  their  own  convenience. 
Under  the  circumstances  of  this  case,  I  am  of  opinion,  that  the  Defendant  lawfully 
acquired  an  interest  in  the  ooal  which  the  Plaintiffs  desire  to  be  left  for  die  safety  oS 
tfae  canal 

I  do  not  conaider  what  may  be  the  value  of  that  interest,  or  what  may  be  the 
proper  mode  of  computing  it.  I  am  of  opinion  that  the  Defendant  has  an  interest, 
in  respect  of  which  he  is  entitled  to  receive  satasfaction,  and  that  the  amount  of  the 
aatisCaction  which  he  is  to  receive  is  to  be  assessed  and  determined  in  the  muiner 
directed  by  the 

Under  these  circamstances,  I  have  not  thought  it  necessary  to  give  any  ojnnion 
opon  the  question  of  jurisdicticm,  in  case  it  had  clearly  appeared  that  the  Defendant 

was  not  entitled  to  any  compensation ;  and  for  the  reasons  which  I  have  stated, 
I  dissolve  the  injunction  which  has  been  granted  to  restrain  the  Defendant's 
proceedings. 

On  the  application  to  dissolve  the  iniuncfeion  l^e  Defendant  had  filed  a  vast 
nnmbw  of  affidavits,  thirty  in  number,  and  it  was  objected  by  the  PlaiotiffiB  t^t  an 
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unnecessaiy  expenoe  had  been  incurred  by  the  De-^l}-fendant,  and  that  he  oo^t  to 
have  filed  a  simple  demurrer,  by  which  the  point  mieht  have  been  determined. 

The  Mastee  of  thk  Bolls  said.  With  regard  to  the  affidavits,  I  do  not  tUidc 
that  partiee. against  whom  an  injunction  is  appli^  for  and  obtained,  upon  eridaieeoii 
one  Bide,  are  under  any  oUigation  whatever  to  demur,  if  by  abstaining  from  doing  m 
and  by  fiUne  affidavito,  ther  think  they  can  place  their  case  in  a  better  view  Uion 
theCourtu  I  think  the  affidavits  in  this  case  were  of  this  character ;  for  altJioa^  I 
agree  with  the  argument  of  the  counsel  for  the  company,  that  the  real  ^nestioo  is 
issue  in  the  cause  miglft  have  been  decided  upon  demurrer ;  still,  if  an  injunction  ii 
applied  for  and  obtained  on  affidavits  on  one  side,  I  cannot  say  that  the  other  party 
is  wrong,  in  endeavouring  to  improve  his  case  by  stating  facts  on  affidavits. 

The  injunction  was  dissolved ;  and  the  Defendant  was  to  be  placed,  as  nearfy  u 
possible,  in  the  same  position  as  he  was  in  when  the  injunction  was  granted :  and  ke  ' 
was  not  to  be  oblij^  to  serve  the  notices  required  by  the  Act,  or  to  bc^  \k 
proceedings  Mm. 

Note. — The  company  appealed  from  this  deeision,  but  it  was  affirmed  hy  die  j 
Lord  Chancellor  on  the  23d  of  June  1844. 


[SiZ]   Beed  v.  (^Bribn.   Nov.  4,  8,  1843. 

Where  a  voluntary  trust  is  perfected,  the  settlor  is  not  a  necessary  party  to  a  suit  by 
the  cestui  que  trust  against  the  trustee,  to  compel  its  performance. 

Where  a  demurrer  is  overruled,  the  Court  will  not  give  the  Plaintiff  the  costs,  if  ths 
statements  of  the  bill  are  vague  and  uncertain. 

The  bill  stated,  that  General  Maurice  de  Lacy,  who  was  bom  in  Ireland,  but  had 
become  domiciled  in  Bussia,  had  remitted  to  Inland  several  sums  of  money, 
benefit  of  the  families  or  descendants  ot  his  deceased  sisters,  Johanna  O'Brien  sod 
Benedicta  Murphy,  and  tiiat  such  remittances  were  divided  amongst  stu^  famHiei  or 
descendants  per  sHrpes,  grandchildren  taking  the  place  of  and  representing  sock  d 
their  parents  (the  children  of  the  deceased  sisters)  as  were  dead. 

The  bill  then  stated,  that  in  1815,  the  Defendant  O'Brien,  claiming  to  be  a  relation, 
went  to  Bussia  to  General  de  Lacy,  and  that  afterwards  (but  at  what  time  the  bill  did 
not  state),  the  Defendant  O'Brien  received  from,  or  by  the  directions  of  the  said 
G^eneral  Maurice  de  Lacy,  divers  large  sums  of  money,  or  the  securities  for  the  ssme. 
which  were  afterwards  realized,  and  the  proceeds  received  by  the  said  Patrick  O^ien, 
in  trust  for,  and  for  the  benefit  of  the  families  or  descendants,  in  this  kingdom,  oi  the 
said  Mrs.  Johanna  O'Biioi  and  Mrs,  Benedicta  Murphy,  equally  &na  per  sHryes, 
gnuidchildren  taking  in  manner  aforesaid.  That  the  said  Patrick  0%ien  did  not 
divide  or  pay  the  same,  or  any  part  thereof,  to  such  desoendtonts  respeetivdy,  or 
their  representatives,  but  retained  and  applied  the  same  to  bis  own  uses  and  imr^osei; 
and  that  among  other  sums  so  received  W  Patrick  O'Brien  from  General  Buuinoe  d« 
Lacy,  were  three  several  sunu  of  60,000  silver  roubles,  60,000  silver  nraUe^  and 
£1931,  Ub.  2d.  sterling. 

[33]  That  in  the  course  of  the  year  1817  General  Maurice  de  Lacy  ddivcred  to 
Patrick  O'Brien,  at  different  times,  divers  sums  of  money,  amounting  to  the  said 
sum  of  50,000  silver  roubles,  in  trust  for  and  for  the  benefit  aforesaid.  That  Patrick 
O'Brien  accepted  the  said  trust,  and  that  he  thereafter  falsely  represented  to  the  said 
G^nend  Maurice  de  Lacy,  or  led  him  to  suppose,  that  he  had  distributed  this  sob 
among  the  relations.  That  he  accepted  the  said  trusts,  and  wrote  to  penont  in 
Ireland,  stating  that  he  had  received  the  two  last-mentioned  sums,  on  Uie  tinsts  sod 
for  the  benefit  aforesaid. 

That  in  1818  G^eral  de  Lacy  delivered  to  03rien  60,000  silver  ronbles,  in  trast 
for  and  for  the  benefit  of  the  said  descendants  of  Johsoina  O'Brien  and  Bmsdirta 
Murphy,  and  of  Mary  O'Brien,  in  three  equal  shares  jmt  stirpes  as  aforesaid.  And  tbtt 
^tnck  O'Brien  alsc^  about  the  same  period,  received  fr(»n  General  3ifeuriee  de  Lsi^, 
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in  truBt  for  and  fw  the  benefit  of  the  fiunilies  or  deacendsnta  of  the  sisters,  Johanna 
and  Benedieta,  mr  <Ciri»^  in  mannv  and  tooportion  as  foresaid,  a  sum  of  X1931, 
148.  2d. 

That  in  1837  a  part  of  the  trust  funds  was  assigned  to  the  Plaintiffs,  as  trustees 
for  the  issue  of  the  marriage  between  Charles  Nash  and  Maiy  da  Lacy  his  wife,  who 
was  one  of  the  deaoendaatg. 

The  l»ll  sought  to  recover  these  suma,  and  prayed  an  acconnt  of  them ;  but 
neither  the  issue  (A  thii  marriage,  nor  the  le^  personal  representatives  of  G^eral 
de  Laoy,  were  made  portiea  to  wis  snit. 

The  principal  Defendants  demuired  Uxr  want  d  equity,  and,  ore  imus,  for  want  of 
parties. 

[3i]  Mr.  Teed  and  Mr.  Bacon,  in  support  of  the  demurrer,  contended  that  the 
circumstances  stated  in  the  bill  shewed  a  mere  agency,  and  not  a  trust.    That  thC' 

Sneral,  according  to  the  statements  of  the  bill,  had  delivered  monies  to  the 
ifendant  as  his  agent,  for  distribution  amongst  his  relations;  but  that  this  did 
not  give  to  such  relations  the  right  of  insisting  on  its  being  handed  over  to  them. 
That  O'Brien  had  no  trust  to  perform  to  the  Plaintiffs,  and  that  his  duty,  at  the 
ateioe^  was  to  hand  over  the  funds ;  that  for  this  he  was  acoonntable  to  the  eeneral 
only,  whose  agent  be  was,  and  not  to  the  Plaintiflh,  Aettm  t.  WoodgaU  (2  MyK  &  K. 
492X  Fdre  v.£^piiuutfi  {lb.  496). 

Seotmdly,  that  the  statements  were  so  T^;ne  and  uncertain,  that  it  was  impossible 
to  aaewtoin  who  were  tjie  persona  for  whose  benefit  the  funds  were  intended. 
fFormaid  t.  De  Lide  (3  Bear.  18). 

Thirdly,  that  as  the  legal  personal  representatives  of  the  general,  bad  a  right  to 
insist  that  the  Defendant  was  merely  an  agent,  and  as  they  would  become  entitled  to 
the  fund,  in  case  of  failure  or  uncertainty  of  the  objects,  such  representatives,  and 
also  the  issue  of  the  marriage  of  Charles  Nash  and  his  wife  (who  were  the  eesiuis  que 
irusi  of  the  Plaintiffs)  were  neoessaiy  parties  to  this  suit. 

Mr.  Pemberton  Leigh  and  Mr.  Anderson,  in  support  of  the  bilL  The  bill  expressly 
states  tiiat  the  Defendant  received  tiie  money  as  tnutee,  and  accepted  the  tnist ;  thia 
statement  cannot,  on  demurrer,  be  contested.  The  caae  ia  not  one  of  agency ;  it  ia  a 
trust  executed,  which  requirea  no  aid  of  thia  Court  to  complete.  M*FtMdeit  v.  /mibyM 
(1  Hare,  468,  and  1  FhiL  163). 

[36]  Secondly,  the  Court  will  take  steps  to  aaoertain  the  daaa  of  objects ;  and  it 
haa  often  t^en  upon  itaelf  the  performaoce  of  trosta,  whwe  there  have  been  gifts  to 
a  class  equally  uncertain  as  the  present 

The  representatives  of  the  settlor  are  not  necessary  parties,  for,  from  the  moment 
the  eift  became  irrevocable,  the  donor's  interest  ceased. 
Mr.  Teed,  in  reply. 

fflieaaey  v.  Pwrr  (1  Keen,  651),  Collinsm  v.  PaUriek  (2  Keen,  123,  and  Com.  Dig. 
Chancery,  4  W.  s.  6),  BilX  v.  C-areton  (2  Myl.  &  K.  603),  were  cited. 

The  Mastsr  of  thb  Rolls  said  he  would  look  at  the  authorities  before  he 
decided  the  demurrer  for  want  of  equity. 

As  to  the  objection  for  want  of  puties,  he  said  diat  if  the  bill,  on  the  whole, 
contained  an  allegation  of  a  valid  trusty  then  there  would  be  a  cessation  of  property 
in  Uie  donor,  ana  his  representatives  vould  not  be  necessary  partaes.  As  to  the  issue 
frf  Naah  being  made  partiea,  it  appeared  that  a  specific  intweat  in  the  property  had 
been  assigned  for  the  benefit  of  persona  who  had  not  been  brought  before  the  (jourt ; 
and  that  nis  preaent  impreaaion  waa,  that  they  were  nei»ssanr  pu^es. 

Nob.  8.  Ths  Master  of  the  Rolls  fLord  Langdalel  The  bill  states,  that 
Qeneral  Maurice  de  Lacy,  who  waa  domiciled  in  Bussia,  bad  remitted  to  Ireland 
several  [36]  auma  of  money  for  the  benefit  of  the  families  or  descendants  of  his 
decnsed*  siaters,  Johanna  O'Brien  and  Benedicta  Murphy,  and  that  such  remittancea 
were  to  be  divided  amongst  such  families  or  descendants  per  sUrpa,  grandchildren 
taking  in  the  place  of,  and  representing  such  of  their  parents,  the  children  of  the 
deceased  aiators,  as  were  dead. 

The  bill  then  states,  that  at  a  time  not  distinctly  mentioned,  the  Defendant 
Patrick  O'Brien  received  from  G^enoral  Maurice  de  Lacy  divers  laree  sums  of  money, 
in  tmst  tor  and  for  the  benefit  of  the  families  or  deecendaota  of  Johanna  Cifoien  and 
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Benedieta  Murphy,  equally  and  par  <tinw^  grandchildreD  taking  in  numner  aforenid ; 
and  that  among  other  Bums  so  receiTea  were  50,000  silver  roaUes  and  £1931,  lis.  31 
current  money  of  Great  Britain,  or  a  sum  of  Russian  money  eqoal  in  value  thereto; 
and  that  the  Defendant  Patrick  O'Brien  accepted  the  said  trust,  and  rejHvsented  to 
General  Maurice  de  Lacy  that  he  had  distributed  the  money  accordiDsIy. 

The  bill  further  states,  that  in  1818  General  Maurice  de  Lacy  delivered  to  the 
Defendant  Patrick  O'Brien  60,000  silver  roubles,  in  thrust  for  and  for  the  ben^  of 
the  said  descendants  of  Jobanna  O'Brien  and  Benedieta  Murphy,  and  of  Mary  O^ics, 
in  three  equal  shares  per  stirpes  as  aforesaid ;  and  that  the  Defendant  Patarid 
O'Brien  also,  about  the  same  period,  received  from  or  by  the  directions  of  General 
Maurice  de  Lacy,  in  trust  for  and  for  the  benefit  of  the  families  or  descendants  of  the 
sisters  Johanna  and  Benedieta  per  dirpe$,  in  manner  and  proportums  aforeaaid,  a  mm  ^ 
of  £1931,  14s.  2d.  | 

The  bill  all^^  that  thePefendant  Patrick  O'Brien  accepted  the  said  trusts,  sod  | 
irrote  to  certain  persons  [37]  in  Ireland,  stating  that  he  had  received  the  two  hit- 
mentioned  sums,  011  th»  /nu<>  and  for  the  hmejit  aforeiaid,  and  t^t  he  placed  vith  Sir 
M.  Tiemey  a  large  part  of  the  bust  monies,  and  that  the  said  Sir  M.  Tiemflty  aoeepted 
and  received  the  same  widi  knowledge  of  the  trusts,  and  afterwards  invested  £S558^ 
part  thereof,  in  the  purchase  of  3^  per  cent,  annuities. 

These  allegations  are  admitted  for  the  purpose  of  the  demurrer ;  but  it  is  ai^oed, 
that  although  a  trust  be  stated,  yet,  taking  the  statements  of  the  allied  tnut, 
together  wiui  the  context  of  the  bill,  it  appears,  that  the  real  transaction  meant  to  be 
alleged  was  a  mere  agency,  and  not  a  trust  to  be  executed  in  this  Court,  and,  further, 
that  if  it  be  a  trusty  the  nature  and  purposes  are  stated  with  so  much  uncertainty,  u 
to  make  it  unfit  for  this  Court  to  entertain  the  suit. 

There  is,  indeed,  a  considerable,  and  perhaps  an  intended  ambtguitj  in  the  stste- 
ments  of  the  bill ;  but,  on  carefully  reading  the  whole,  and  bein^  Iconfess,  auable  to  j 
understand  why  some  of  the  statements  are  introduced,  I  cannot  say  t^at  there  is  ^ 
anything  irreooucileable  with  the  distinot  allegations  of  trust ;  and  if  a  trust  sfaoald  j 
ultimately  be  established,  I  think  t^t  the  nature  and  objects  of  it  are  not  stated 
with  such  v^ueness  and  uncertainty  as  to  make  it  impracticable  for  the  Court  to 
execute  it    The  statements  are  indeed  not  satisfactorily  made,  aod  they  are  such,  is 
to  make  it  probable  that  there  may  be  ^eat,  if  not  insuperable,  difficulties  is 
establishing  the  case  alleged  by  the  Plaintiffs ;  but,  taking  the  allegations  as  they 
stand  admitted  on  this  occasion,  I  think  that  the  demurrer  for  want  of  equi^  ramt 
be  overruled. 

[3$]  The  Defendants  demurred  ore  tmua  for  want  of  parties,  and  stated  aevenl 
objections.   Having  regard  to  the  allegations  of  the  bill,  I  do  not  think,  that  as  As  | 
case  is  now  stated,  the  legd  personal  representative  of  General  de        is  a  necMBSiy  j 
party.   But  the  Plaintira  are  only  assignees  of  a  share  onee  vested  in  Jobanna  Piero^ 
ui  trust  for  persons  who  are  not  parties ;  and  it  does  not  appear  to  me,  that  the  suit 
can  proceed  in  the  absence  of  these  cethua  que  tirwl. 

The  trusts  are  alleged  to  have  been  created  in  or  about  1817  or  1818,  lor  the 
benefit  of  the  families  or  descendants  of  the  sisters  of  General  de  Lacy. 

Johanna  O'Brien,  one  of  the  sisters,  died  before  1796,  leaving  a  daughter  Johann 
Pierce,  who  died  in  1821,  leaving  children.  Johanna  Pierce  was  living  in  1818,  sad, 
according  to  the  statement  in  the  bill,  was  entitled  to  a  share  of  the  trust  funds,  and 
upon  her  death,  this  share  would  pass  to  her  legal  personal  representative. 

Mary  de  Lacy  Pierce  was  one  of  the  children  of  Johanna  Pierce.  Li  April  1838 
she  married  Charles  Nash,  and  in  April  1837,  it  is  alleged,  that  a  deed  was  execated, 
whereby  John  Fitzmaurice  Pierce  (the  surviving  husband  of  Johanna  Pierce),  and 
other  persons,  assigned  to  the  PlaintilF  O'Connor  and  George  Pierce  a  share  w  As 
60,000  silver  roubles,  part  of  the  dlcsed  trust  funds,  in  trust  solely  Ua  the  issue  d 
the  marriage  of  Charles  Nash  and  Kury  de  Lacy  Pierce.  Such,  at  leaat^  app>>'*  ^ 
me  to  be  the  effisct  of  the  statement  of  this  deed  which  is  in  the  bill ;  but  the  state- 
ment is  in  itself  not  only  ambiguous,  but  so  made  as  to  throw  some  doubt  upm  tt> 
nature  of  the  principal  trust  alleged  in  the  bill. 

[39]  It  is  subsequently  alleged,  that  John  Pierce  (meaning,  I  presume,  John 
Fitzmaurice  Pierce)  became  the  legal  personal  representative  ot  his  deceased  wife 
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Johaana,  and  that  by  a  snbsequent  deed,  the  Plaintiff  "Reed  was  subatituted  as  a 
trustee  for  G^rge  Pierce. 

This  bill  is  filed  by  Reed  and  O'Connor,  the  trustees  of  the  post-nuptial  settle- 
ment of  Nash  and  his  wife ;  and  it  being  stated  that  the  settlement  is  made  solely 
for  the  benefit  of  the  issue  of  the  marriage,  it  is  said,  that  there  is  issue  of  the 
Burriue ;  but  they  are  not  parties  to  the  suit,  and  they  may  file  a  Inll  against  these 
Defenouits  in  respect  of  the  same  matters,  after  an  adjudication  in  this  suit  in  their 
timace.  I  am  therefore  of  opinion,  that  they  must  be  made  parties  before  the 
euue  can  proceed. 

Allow  the  demurrer  ore  tenus  for  want  of  parties  without  costs,  and  let  the 
FtsintifilB  have  leave  to  amend. 

I  wish  to  add,  that  the  frame  of  this  bill  is  such,  that  having  thought  it  ri^ht  to 
overrule  the  demurrer  for  want  of  equity,  I  must  nevertheless  refuse  to  tiie  Fiainti£b 
the  costs  of  tiiat  demurrer. 


[40]  Bliss  r.  Putnam.  Nov,  8,  1843. 

[For  subsequent  proceedings,  see  29  Beav.  20.] 

A  E,  being  entitled  to  a  legacy,  and  being  indebted  to  C.  D.,  by  a  deed  which 
represent^  that  it  was  "  unincumbered,"  assigned  it  to  G.  D.  upon  trust,  to  retain 
a  moiety,  and  as  to  the  residue  in  trust  for  A.  B.  The  fund  was  in  Court,  and 
liable  to  legacy  duty.  Held,  first,  that  C.  B.'s  moiety  must  bear  its  share  of  the 
legacy  duty ;  and,  secondly,  that  0.  D.  was  not  entilJed,  as  against  A.  K's  share, 
to  the  costs  of  the  prooeedings  to  clear  and  ascertain  the  fund  and  obtain  payment 

Under  the  will  of  a  testator,  who  died  in  1838,  John  C.  Putn«n  was  entitled  to 
a  Hfe  interest  in  a  moiety  of  the  testator's  residuary  estate. 

John  C.  Putnam,  being,  together  with  his  co-partner,  indebted  to  Messrs.  Wild 
&  Co.  in  the  snm  of  X4000,  executed  an  indenture,  dated  in  September  1838,  and 
dureby,  after  redtang  the  will,  and  that  he  had  proposed  to  pay  ^£2500  to  Messrs. 
Wild  in  discharge  of  his  individual  liability,  and  that  he  bad  represented,  that  his 
"  life  interest  was  not  then  incmnbered"  and  had  proposed  to  secure  the  £2600  as  after 
mentioned,  John  C.  Putnam  assigned  to  Messrs.  Wild  all  the  interest,  &o.,  thereafter 
to  arise  from  one  moiety  of  the  testator's  residuary  estate,  upon  trust  to  retain  a 
moiety  of  the  monies  received  by  them,  until  £2500  shonld  be  paid,  and  as  to  the 
residue  of  the  monies  in  trust  for  John  G.  Putnam. 

John  C.  Pntnam  died  in  July  1840;  his  interest  thereupon  ceased,  and  it  was 
hand  that  the  moiety  of  his  portion  of  the  income  was  insufficient  to  discharge  the 
£2600.  The  whole  was  in  Court,  and  legacy  duty,  at  the  rate  of  3  per  cent,  was 
payable  on  the  amount  Messrs.  Wild  &  Co.  had  incurred  the  costs  of  a  petition 
presented  by  them,  and  of  certain  proceedings  before  tiie  Master  to  inquire  wnat  was 
006  under  the  deed,  and  what  portion  of  the  fand  in  Court  bad  arisen  from  income 
aoeming  after  the  date  of  the  deed. 

[41]  A  petition  was  now  presented  by  the  executors  of  John  C.  Putnam  for  pay- 
ment to  them  of  the  money  in  Court,  after  providing  for  the  claim  of  Wild  &  Co. 

The  questions  were,  first,  whether  the  moiety  to  which  Messrs.  Wild  were 
entitled,  was  to  bear  its  share  of  the  legacy  dutpr ;  and,  secondly,  whether  Messrs. 
Wild's  coets  ought  to  be  pud  out  of  Uie  portion  of  the  fund  belonging  to  the 
executors  of  John  C.  Putnam. 

Mr.  Kindersley  and  Mr.  Goodeve,  for  the  executors  of  John  C.  Putnam. 

Mx.  Turner  and  Mr.  Stevens,  for  Messrs.  Wild  &  Co.,  contended,  that  as  John 
C  Pntnam  had  represented  his  life-estate  to  be  uninam^ed,  and  had  agreed  to 
uogn  an  unincumbered  moiety,  his  share  ought  to  bear  tiie  whole  unount  of  the 
doty  ;  and,  secondly,  that  D^ssrs.  Wild  were  entitled  to  the  coats  incurred  in 
obtaining  the  fund,  especially  as  they  were  to  some  extent  trustees. 

The  AfASTER  of  the  Rolls  [Lord  Langdale].  The  question  is,  what  is  to  be 
done  as  to  the  legacy  du^  and  the  costs.   The  l^aey  duty  being  a  (Sovemment 


g  tized  by  Google 


978 


NI0H0LIJ9  V.  STBEITON 


charse  on  the  {and,  does  not,  I  think,  come  within  the  view  oi  <lie  partieB  mdcr  tiw 
word  "  iDcumbranoe."  It  appears,  therefore,  to  me  that  Hie  legu^  duty  ii  piijsUe 
out  of  the  whole  fund. 

As  to  the  costs,  I  expected  some  authority  would  have  been  cited.  If  nm  ess 
be  found,  my  impression  is,  that  the  second  moiety  is  not  ajq^ioable  to  the  payntnt 
of  the  costs,  because  by  the  deed  it  is  made  uie  property  trf  John  C.  rotm 
himself.   Each  party  must  bear  his  own  coeta. 


[42]  NiOHOLLB  V.  Stbkiton.  Dee.  1843. 

[S.  a  at  Law,  10  Q.  &  346 ;  II  Jnr.  1008.   See  Amu»  t.  Oem  1877, 
36  Ch.  D.  157 ;  Baker  v.  Hedgeeoek,  1886,  39  Ch.  D.  623.] 

A.  on  being  articled  to  B.,  covenanted  not  to  be  concerned  for  any  <rf  B.'8  eheoU, 
uid  to  forfeit  £100  for  any  such  breach.  A.  after  being  admitted,  acted  k 
oon^ventlon  oi  this  covenant.   He  was  restrained  by  injanotion. 

In  January  1838  the  Plaintiff  took  the  Defendant  as  an  articled  clerk  for  fin 
years  without  premium.  At  the  same  time,  an  indenture  was  executed  betweea 
them,  whereby  the  Defendant  covenanted  that  he  would  not,  during  the  said  term  d 
five  years,  nor  at  any  time  after  the  expiration  oi  such  term,  either  dire^y  or 
indirectly,  interfere  or  intermeddle  widi,  or  be  concerned,  aa  attorney,  agoa^  cr 
oUierwise,  for  any  person  who  had  idready  been,  or  who  shonid,  from  time  to  tine 
thereafter,  become  or  be  the  client  or  correspondent  in  business  or  wUh  the 
Plaintiff,  or  any  partner  or  partners  he  might  admit  to  a  share  or  shares  with  fain, 
or  any  person  or  persons  to  whom  he  mi^ht  sell  or  assign  the  whole  or  any  pert  of 
his  business  or  profession  of  attorney,  sohcitor,  and  conveyancer.  And  iAutt  he  tie 
Defendant  would  not  act  as  partner,  clerk,  or  assistant  with  or  to  any  perron  or 
persons  who  should  interfere  or  intermeddle  as  aforesaid.  And  in  case  the  Defendant 
should  commit  any  breach  or  breaches  of  his  said  covenants,  promises,  and  agres- 
ments,  he  should  forfeit  and  pay,  as  and  for  liquidated  damages,  the  sum  of  XlOO 
for  every  such  breach.  And  it  was  thereby  deolued,  that  earn  day's  repetiticm  or 
continuance  of  any  interference  or  intameddling,  as  aforesaid,  should  be  deemed  a 
fresh  breach  of  covenant,  and  incur  a  new  and  separate  penalty  and  right  of  aetkn. 
Provided  neverUieless,  tJmt  the  same  covenant  was  not  to  restrict  the  DdendsBt 
from  being  concerned  in  business  for  any  of  the  connections  of  the  said  Defendant 
who  might,  through  his  introduction,  become  clients  of  the  Haintifl^  and  being  on 
[431  the  books  of  the  Plaintiff,  admitted  by  him  to  have  been  so  introduced  by  the 
said  Defendant.  And  it  was  thereby  expressly  declared,  that  it  was  the  true  inteot 
and  meaning  of  the  now  stating  deed  and  of  the  said  articles  of  clerkship^  that 
Plaintiff  should  not  be  obliged  to  continue  the  said  Charles  Marston  Sbvtton  in  his 
service,  against  his  will,  dunng  the  whole  or  any  part  of  the  said  term  of  five  year^ 
but  that  the  said  Defendant  should  and  would,  notwithstanding  the  said  artacks  of 
clerkship,  at  any  time  quit  the  service  of  the  Plaintiff,  on  receiving  fnmi  die  Plaintiff 
one  week's  notice  in  writing  so  to  do,  the  Plaintiff  thereby  agreeing  to  aaqgn  the 
said  articles  of  clerkship  to  such  other  attorney  as  the  Defendant  mighty  in  sodi 
ease,  rec|uire,  but  such  assignment  of  the  said  articles  of  clerkship^  was  not  to  affect 
or  invalidate  the  covenants,  promises,  and  agreements  therein  contained 

At  the  expiration  of  the  artides  in  1843,  the  Defendant  left  the  Phun^  and  was 
admitted  an  attorney. 

The  Plaintiff,  finding  that  the  Defendant  transacted  business  for  some  oonnt^ 
solicitors  who  had  been  his  clients  and  connections,  filed  this  bill,  praying  that  tlw 
Defendant  might  be  perpetually  restrained  by  injunction  from  interfering  or  intw- 
meddling  with,  or  being  concerned,  as  an  attorney,  agen^  or  otherwise^  for  aoy 
client  or  correspondent  of  the  Plaintiff,  or  of  the  Plaintiff  and  hia  partner^  in  tb 
Plaintiff's  business  of  an  attorney,  solicitor,  or  conveyancer. 

A  motion  was  now  made  for  an  injunction  in  the  terms  of  the  praytf. 

[44]  Mr.  Pemberton  Leigh  and  Mr.  Ooodeve,  for  the  Plaintiff  relied  on  fFhmhr 
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T.  ^0100  (3  Beavan,  383.  And  see  Davis  t.  Mason,  6  Term  R.  118 ,  SUduoek  v.  Coker, 
6  Adol.  &  £1.  438 ;  Archer  v.  JfaraA,  lb.  969 ;  Homer  v.  Graves,  7  Bing.  730 ;  Proctor 
T.  Smrffmt,  2  M.  &  Or.  20;  fTard  v.  Byrne,  5  Mee.  &  W.  648;  Bimde  y.  6ray,  I  Bfan. 
&  G.  196 ;  fFaUis  t.  JToy,  2  Mee.  &  W.  273). 

Mr.  Kinderdey  and  Mr.  Rogers,  for  the  Defendant 

The  covenant  is  in  restraint  of  trade,  and  so  oppreasive  in  its  nature,  that  this 
Court,  if  asked,  would  not  interfere  and  direct  specific  performance,  but  would  leave 
tiie  Plaintiff  to  his  action  for  damages.  If  so,  it  should  not  grant  the  injunction. 
The  Defendant  was  liable  to  be  tumra  away  at  a  week's  notice,  and  yet,  by  the  strict 
terms  of  the  deed,  if  the  Plaintiff  had  ceased  to  be  employed  by  a  client  before  the 
Defendant  was  bom,  and  such  client  never  intended  to  employ  the  Plaintiff  again, 
still  the  Defendant  was  to  be  precluded  from  being  concerned  for  him,  and  no  injury 
might  be  done  to  the  Plaintiff.  It  m^t  be  most  detrimental  to  third  partie*  to 
prevent  the  Defendant  acting  for  them. 

The  deed  was  never  ezeeuted  by  the  Plaintiff,  and  there  is,  therefore,  no 
mntoality. 

Mr.  FembertoD  Leigh,  in  reply. 

The  Mabtek  of  the  Bollb  [Lord  Langdale].  In  all  cases  of  this  kind,  where 
an  injunction  is  asked  to  restrain  a  party  from  exercising  his  professional  employ- 
ment, the  Court  has  always  had  some  reluctance  in  acting,  for  not  only  is  it,  to  some 
extent,  a  restriction  on  trade,  but  it  may  also  have  the  effect  of  depriving  third 
parties  of  the  services  of  those  in  whom  alone  Uie^  may  [46}  have  confidence.  The 
qoestion  has  arisen  not  only  in  the  case  of  solicitors,  but  m  that  of  medical  men. 
There  was  a  case  before  Lord  Eldon,  of  a  medical  nuui  who  had  covenanted  not  to 
be  employed  for  certain  persons,  and  those  persons  being  taken  ill,  it  was  a  case  of 
neat  hardship  to  say  that  he  should  not  attend  them.  It  must  be  admitted  that 
tiiis  Court  cannot  interfere  in  these  cases  without  the  poesibili^  of  injury  to  third 
puties.  That  difficulty,  however,  has  been  passed  over,  and  the  Coart  has  repeatedly 
eieroised  its  juriadiotion  in  cases  of  this  nature. 

It  is  no  answer  to  say,  in  this  ease,  that  the  client  would  not  have  employed  the 
Plaintiff  in  the  particular  case  referred  to.  Any  interference  with  his  clients  was  one 
<rf  the  very  things  which  the  Plaintiff,  when  he  took  the  Defendant  into  his  office,  was 
desirous  of  guarding  against. 

I  do  not  see  any  ground  on  which  I  can  say  that  this  is  a  contract  which  this 
Court  will  not  enforce.  The  perseverance  of  Stretton  in  acting  in  this  manner  and  in 
availing  himself  of  the  introduction  he  accidentally  acquired  in  the  Plaintiff^s  office, 
has  made  this  application  necessary.  I  must  grant  this  injunction ;  the  only  question 
is,  as  to  the  terms  in  which  it  should  be  exprwsed. 

Note. — ^An  appeal  was  presented,  and  a  case  was  directed  to  a  Court  of  law.  [See 
10Q.B.S46.] 

[46]  Bacon  r.  Babnetf.  Nov.  26,  Dee.  6,  1843. 

The  serjeant-at-arms  returned  eepi  corpus  sed  ku^idus.  There  being  ground  for 
believing  that  the  latter  part  of  the  return  was  untrue,  the  Court  ordered  that  the 
serjeant-at^rms  should  bring  the  Defendant  up  on  a  given  day,  unless  he  should  on 
the  jnevions  day,  shew  cause  to  the  ooatmry. 

The  Defendant  obtained  time  to  answer  on  the  terms  of  the  21st  Order  of 
December  1833  (Ordines  Can.  60)  consenting  to  a  serjeant-at^rms. 

The  Defendant  having  nejglected  to  put  in  his  answer,  the  serjeant-at-arms  went 
aniiut  him  on  the  7th  of  November,  and  on  the  16th  of  November  he  returned  tn 
flmct  eepi  corpus  sed  Umguidus,  and  that  he  could  not  be  brou^t  up  without  danger. 

Mr.  G.  L.  Russell  now  moved  that  tiie  serjeant-at-arms  might  bring  tiie  Defendant 
np.  The  application  was  supported  by  affidavits  tending  to  shew,  that,  at  the  time  of 
the  return,  the  Defendant  was  in  health,  and  following  his  usual  occupations  and 
pleasures.   He  cited  Miles  v.  Uagham  (7  Yes.  230). 

The  Master  of  the  Bollb  [Lord  Langdale].  That  affidavit  may  be  true ;  yet 
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we  all  know  health  to  be  so  precarious,  that  it  is  possible,  that  to  bring  him  ap  at  tbe 
present  moment  might  be  attended  with  the  risk  of  bis  life.    The  order  I  shaU  nuke 
18  that  the  sei^Dt^t-anos  do  bring  him  to  the  Bar  on  tihe  6tb  of  December,  nnleai 
on  the  5th  of  December  he  shews  cause  to  the  coctraiy. 
Dee.  5.   The  Defendant  having  put  in  his  answer, 

Thx  Mastkb  or  the  Bolls  o>raered  his  diaohaxge  upon  payment  of  all  the  eoali 
of  the  proceedings. 

[47]  Thomas  v.  THOMAa  Dee.  7,  1843. 

Under  the  2d  Order  of  the  Uth  of  April  1842,  the  Court  nominates  the  Kdieitm-for 
the  infant  and  usually  appoints  the  solioitor  oi  the  Suitota*  Fund. 

Mr.  Piggott  moved,  under  the  2d  Order  of  the  11th  of  April  1842  (Ord.  Can.  197) 
as  amendedby  the  31st  Order  of  the  26th  of  October  1842  (Ord.  Can.  219).  that  Mr. 
R.  G.  a  solicitor  of  this  Honourable  Court  not  towards  the  cause,  might  be  appoBoted 
by  this  Court,  guardiui  of  the  above-iiaraed  Defendant  John  Thomas,  an  iu£u^  UJodor 
the  age  of  twenty-one  years  for  the  purpose  of  putting  in  his  aoBww. 

The  infont  had  appeared. 

The  MAETnra  OF  THB  Bolls  [Lord  Lan^dale].  The  Court  makes  the  anwiDteari^ 
and  usually  appoints  Mr,  Johnaon  the  solicitor  ot  the  Suitors'  Fund.   I  will  mah» 
appointment,  and  a  oommanidbtion  will  then  be  made  to  the  genUeman  named  in  tk 
notice  of  motion. 


[48]   Alcock  v.  Slopes,    Dec.  7,  1843. 

Motion  in  a  supplemental  suit,  to  deposit  documents  with  the  Master,  in  whose  oSat 
other  documents  had  been  deposited  in  the  original  suit,  instead  tk  with  the  Writ 
.  Clerks,  though  unopposed,  was  refused. 

Under  the  decree  in  the  original  cause  certain  deeds  had  been  deposited  in  ths 
Master's  office ;  others,  relating  to  the  same  matter,  had  not  been  deposited. 
A  supplemental  bill  having  been  filed, 

Mr.  Kindersl^  moved  for  the  production  of  the  documents  mentawed  in  As 
answer,  and  asked  that  they  might  m  deposited  in  the  Master's  oflBce  with  ika  oAsr 
documents  instead  of  being  deposited  witii  the  Becord  and  Writ  Clerk. 

Mr.  Pembertou  Leigh,  for  the  Defendant,  consented,  but 

The  Master  of  the  Bolls  [Lord  Langdale]  objected  to  a  departure  from  lbs 
usual  practice,  and  he  refused  the  applioatdon. 


[49]   Havergalv.  Harrison.   Dee.  11,  12,  1843. 
[a  G  13  L.  J.  Ch.  30;  7  Jur.  1100.] 

Bequest  to  A.  for  life,  and  at  her  death  for  het  brother  and  sister,  and  the  testator's 
brothers  and  sisters  equally.  At  the  date  of  the  will  A.  had  one  brother  and  wtcr, 
and  the  testator  had  three  brothers  and  one  sister.  Held,  that  this  was  not  a  gift 
to  an  ascertained  class,  but  to  the  brothers  and  sisters  living  at  the  date  of  Uie  wSL 

As  to  personal  estate,  the  Court  is  bound  by  the  terms  of  the  will  appearing  on  Um 
pro  wite ;  but  if,  on  production  of  the  original,  a  doubt  exists  as  to  the  aeeamy  of 
the  probate  copy,  the  Court  will  give  an  oppOTtunity  to  the  parties  to  tepfij  to  tfct 
Ecclesiastical  Court  to  set  it  right. 

The  testator,  by  his  will  dated  in  1800,  bequeathed  as  follows:— "I  will  sad 
bequeath  unto  my  beloved  wife  Mary  Wil^  all  my  w<»xUy  effisct^  stoek-in-ini^ 
goods  and  chattels  of  every  deseription  unto  me  belonging  and    my  bdoved  wife'i 
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dmrture  im  her  bretker  and  wUr,  and  my  brofken  and  suter,  to  hare  equal  ahare  of 
all  i^y  atoek,  goods  and  chattdB." 

At  the  time  of  making  his  will  the  testator  had  Uiree  l»othen  and  one  sister,  oi 
irhom  one  brother  only  surrired  the  testator. 

At  the  date  of  the  will  his  wife  had  one  brother  and  the  sister,  of  whom  one  sister 
aloDe  survived. 

The  testator  died  in  1832,  and  his  widow  survived  till  1839.  Under  these 
circumstancee  the  question  vas,  whether  the  brothers  and  sisters  took  in  classes,  so 
that  the  survivor  took  the  whole  residue,  or  whether  by  the  death  of  four  of  them  in 
the  lifetime  of  the  testator  four-sixths  lapsed. 

Mr.  Pemberton  Leigh  and  Mr.  Jervis,  for  the  Plaintiffs,  the  nut  of  kin,  contended, 
that  this  was  a  ^ft  to  the  individuals  answering  the  description  at  the  dfUie  of  the 
will,  and  not  a  gift  to  a  class  to  be  ascertained  at  the  death  of  the  testator.  Tlut  if 
In  bad  intended  a  fluctuating  body,  he  would  have  used  the  words  "  brothers  and 
aisters "  in  both  instances.  They  insisted  therefore  that  four-sixths  were  undisposed 
of  and  had  lapsed  for  the  benefit  of  the  widow  and  next  of  kin. 

60]  Mr.  Turner  and  Mr.  Craig,  for  the  personal  representatives  of  the  widow, 
r.  Kindersley,  emirii.    The  testator  intended  a  class  to  be  ascertained  at  a  future 
period.    The  words  in  the  original  will  are  her  brothers  and  sister.    This  did  not 
SDSwer  the  state  of  her  family,  for  she  had  but  one  brother;  the  Court  must  act  on 
die  original  document,  and  not  on  the  probate,  which  is  incorrect. 

[Thk  Mastxs  of  the  iiOLi^.  I  am  bound  by  the  probate,  but  if,  on  the  produc- 
tion of  the  original  will,  a  doubt  exists  as  to  the  accuracy  of  the  probate  copy,  this 
Court  will  give  an  opportunity  to  the  parties  to  apply  to  the  Ecelesiastical  Covat  to 
•at  it  right.] 

Even  if  the  words  were  "brother  imd  sister*'  still  it  would  be  plain  tiiat  the 
intention  of  the  testator  was  that  all  should  take,  and  all  brothers  and  sisters  would 
bave  been  let  in  under  those  words. 

Mr.  Pemberton  Leigh,  in  reply.  The  testator  must  clearly  have  meant  the 
individuals ;  his  puents  appear  to  have  been  nuoried  in  17S0,  and  his  mother  had 
died  in  1773. 

Vmer  v.  Francis  (2  Cox,  190),  ShuUleworth  v.  Grea»u  (4  Myl.  &.  Cr.  36),  Kni^  r. 
Qoald  (2  MyL  &  K.  295.    And  see  Harriton  v.  Sarriton,  1  Buss.  &  M.  72). 

Tin  Master  of  the  Bolia  The  only  question  is  this—whether  t^e  testator,  in 
the  use  of  a  general  deesription,  has  meant  it  to  apply  to  [61]  persons  capable  of  being 
enumerated  at  the  time,  or  to  persons  who  might  afterwards  come  into  existence  and 
ooukl  not  therefore  be  enumerated  till  the  death  of  the  testator.  Hia  wife  had  one 
dster,  and  he  bad  one  sister :  it  is  therefore  diflSoult  to  suppose  that  he  could  have 
Buant  any  other  than  the  sister  of  himself  and  the  sirtwr  of  his  wife ;  for  if  he 
intended  to  comprise  persona  not  capable  of  being  enumerated  at  that  time,  uid 
persons  capable  of  increase  or  decrease,  it  is  inconceivable  that  he  should  have  used  the 
wnds  in  the  singular  number,  and  exactly  applicable  to  the  existing  state  of  things. 

If  he  meant  by  this  description  to  enumerate  the  two  particular  sisters,  how  can 
ve  conceive,  that,  as  to  the  brothers,  he  meant  to  comprise  persons  not  then  in 
existence,  and  who  might  afterwards  come  into  esse  7 

I  have  a  strong  impression  that  there  is  a  des<mptio  personaimm  at  the  time  of  the 
making  of  the  will. 

I  mnk  that  the  singular  word  "sister"  shews  that  he  did  not  intend  a  olasa 
incapable  <rf  being  aaoertained  at  the  time,  but  individuals  who  oould  be  then 
enumerated.   I  will  consider  my  judgmrat. 

Dk.  12.   The  Master  of  the  Bolls  (liord  Langdale].    I  have  read  the  case 

of  Shuiiletvorth  v.  Greaves  (4  My.  &  Cr.  35),  and  do  not  find  in  it  any  reason  for  altering 
the  opinion  which  I  expressed  yesterday.  The  words  "  all  and  every  my  brothers 
and  sisters,"  which  were  used  by  the  testator  in  that  cause,  were  comprehensive 
enough  to  include  persons  not  capable  of  designation  at  the  date  of  the  will,  and 
there  was  nothing  to  indicate  the  d&-[n2]-signation  of  any  particular  person ;  there 
vwe  words  creating  a  tenancy  in  common,  and  a  limitation  to  executors,  adminis- 
trators, and  assigns;  and  the  question  seems  to  hare  turned,  putly  upon  those 
wwds  and  partly  upon  the  limitation. 
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In  thia  oue,  it  appears  to  me  that  the  use  of  the  vend  "stster"  in  the  liagnlir 
number  con  only  af^y  to  the  sister  of  his  wife^  and  his  own  sister  tiien  in  bdi^  and 
that,  consequently,  as  to  them,  there  was  a  denffnatio  pentmamm.  The  word 
brothers,"  aupposing  it  to  have  been  used  in  the  plural  number  in  both  caws,  wmld 
have*  admitted  of  a  more  comprehensive  construction ;  and  in  one  ease,  it  was  not 
accordant  with  the  fact  as  now  ascertained  to  have  been  then  existuig.  It  creata 
acme  ambiguity,  but  not  enough  to  overweigh  the  effect  of  the  word  "  wsUx."  It 
seems  in  the  highest  degree  improbable  that  the  testator  should  have  meant  to 
designate  the  sisters  personallT,  and  have  meant  an  unascertained  and  unknown  6m 
of  persons  by  the  word  "  brothers  "  in  the  same  clause. 

I  am  of  opinion  ^t  the  brothers  and  sistws  living  at  the  date  <^  the  will  wen 
the  iMatees,  and  that  the  shares  of  such  of  them  as  died  in  the  testatcv'a  lifedM  \ 
lapsecland  now  belong  to  the  next  erf  kin. 


[63]  Lady  Habtland  v.  Atchbrlby.  Jan.  11, 1844. 
[S.  C.  13  L.  J.  Ch.  122.] 

It  is  not  the  practice  of  the  Court  to  appoint  a  person  resident  alwoad  to  be  gnsidtan 

ad  litem. 

A.  was  found  lunatic  in  Ireland,  and  B.  wasappdnted  hiscommittee  tJiere.  A.heiiigt 
Defendant  to  a  suit  in  England,  an  appUoation  was  made  that  R  might  be  ^ipcnoted 
guardian  ad  Uiem.  Hddj  that  the  proper  course  was  to  get  the  bish  commiwion 
recorded  in  EngUnd,  under  the  1  W.  4,  o.  66,  s.  41,  and  then  for  die  lonatiesDd 
eommittee  to  answer  together. 

The  Defendant  Lord  Hartland  was,  in  1836,  found  lunatic  by  inquisitioD  is 
Ireland,  and  Dennis  Mahon  was  appointed  committee  of  his  person  and  estate.  Locd 
Hartland  and  bis  committee  were  resident  in  Ireland. 

Mr.  W.  H.  Clarke  moved,  that  Dennis  Mahon  might  be  assigned  guardian  of  Lord 
Hartland  to  answer  this  bill,  and  defend  the  suit.  He  stated,  that  the  usual  ooone 
to  obtain  thelappointmrait  of  a  guardian  ad  lUem  to  a  lun^c  Defendant  was,  to 
present  a  petition  of  course  for  a  commission  to  ass^  a  guardian ;  but  he  aqjmed 
that  the  Court  might  dispense  with  a  commission,  as  in  Uie  case  of  aa  iiifuit  resuesit 
abroad.  (See  Smiih  v.  Paimer,  3  Beavan,  10 ;  ShuttlgworA  v.  SSbnttlstturtt,  3  Bm, 
147;  DrmU  v.  Faiau,  2  Y.  &  C.  (C.  0.)  624.) 

Thb  Mastbb  of  the  Rolls  said,  that  it  was  not  the  practice  of  the  Conit  to 
appoint  a  person  resident  abnmd  to  be  guardian,  as  the  Court  would  have  no  powv 
to  compel  obedience  to  its  orders ;  that,  unless  the  interests  of  the  committee  and 
lunatic  were  inconsistent,  they  ought  to  answer  together ;  that  here  the  parties  mi^t 

Set  the  inquisition  recorded  in  England  under  the  Act  (1  W.  4,  c.  65,  a  41^  and  then 
tie  lunatie  and  committee  could  answer  together.) 


[54]   BoBEYv.  Whttewood.   /on.  11,  1844. 

The  1  W.  4,  c.  36,  8.zv.  rule  17,  do«  not  authorize  the  Court  to  order  that  the  eoati 
oi  a  Defendant's  contempt  f6r  not  answering^  and  who  is  too  pow  to  pay  then, 
may  be  costs  in  the  cause. 

The  Defendant  was  committed  for  contempt  in  not  answering.    (6  Bear.  399.)  B» 
put  in  bis  answer,  but  being  too  poor  to  pay  the  costs  of  the  contennit,  it  was  moved 
on  his  behtJf,  that  it  might  be  ordered,  under  the  Contempt  Act  (1  W.  4,  c  36X  tM  I 
the  Defendant's  costs  of  contempt  might  be  made  costs  m  the  cause,  and  that  tbe  ! 
Defendant  might  forthwith  be  discharged  without  payment  of  costs. 

Mr.  Teed,  in  support  of  the  appucation,  referred  to  t^e  1  W.  ^  c  36,  a  1^  ! 
rule  17,  by  which  it  is  enacted  "that  in  any  other  case  of  a  onnmilaiieot  for 
contempt,  not  herein  speoially  provided  for,  the  Court  may,  upon  any  ndi  ^ipli*- 
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u  last  aforesud,  or  upon  any  such  report  as  aforesaid,  make  such  order  for  the 
dittbaige  of  the  prisoner,  upon  any  suoh  terms,  and  making,  if  the  Coart  shall  see  fit^ 
way  costs  in  the  cause,  as  to  the  Courts  shall  seem  proper. 

Mr.  Shebbeare,  amtritf  was  not  heard. 

Thk  Master  of  the  Bolls  [Lord  Langdale].  I  do  not  think  I  can  make  this 
Older,  the  effect  of  which  may  be,  to  make  the  Plaintiff  pay  the  costs  of  the 
Defendant's  contempt.  I  doubt  whether  the  seventeenth  rule  of  the  Act  gives 
M^OTity  to  the  Court :  it  inY>Tides  only  for  "  any  other  case  of  a  commitment  for 
wntempt  not  herein  specially  provided  for;"  and  thtf  Act  contuns  this  very  humane 
pronsion,  that  the  prison  shall  be  [56]  visited  by  an  officer  oS  the  Cour^  upon  whose 
report  the  Court  may  make  provision  for  payment  of  the  costs  of  a  party  in  contempt^ 
not  in  the  way  which  is  hare  asked,  but  out  of  the  Suitors'  Fund. 

[OB]  Ibsland  v.  Eadk  Jan,  12, 1844. 

[&  C.  13  L.  J.  Ch.  129.] 

A  rooeiTer  ought  not  to  present  a  petition,  or  orieinate  proceedings,  in  the  cause ; 
any  necessary  application  ought  to  be  made  by  the  parties  to  the  suit.  There  are 
exceptions  to  the  rule ;  as  where  a  receiver  had  incurred  costs  in  tibe  execution  of 
Ida  duties,  which  the  parties  had  long  neglected  to  provide  f<Hr,  it  was  held  that  he 
was  justified  in  presenting  a  petition  for  their  payment 

This  was  a  petition  of  the  receiver  in  the  cause,  for  payment  of  certain  costs, 
ehaives  and  expences  which  he  had  incurred. 

It  appeared  that  in  1832  Mr.  Smallpieoe  the  Petitioner  had  been  appointed 
receiver,  and  that  he  had  incurred  considerable  expences  in  obtaining  possession  of 
the  property,  in  consequence  of  the  violence  of  one  of  the  Defendants.  It  was  also 
idmittea  tliat  he  had  incurred  other  costs,  charges,  and  expences  in  the  performance  of 
his  duties  of  receiver,  which  had  not  been  paid.  He  bad,  in  1834  and  afterwards,  made 
vtriouB  ai^lications  to  the  sdieitors  of  the  parties,  requesting  them  to  obtain  an  order 
hr  the  taxation,  and  some  orders  had  been  made  to  that  effect^  which,  however,  had 
luled,  upon  technicid  objection  afterwards  taken  thereto. 

In  1839  Mr.  Davison  had  obtained  the  conduct  of  the  cause,  and  he  promised  to 
make  an  application  to  the  Court  respecting  the  Petitioner's  claim;  in  1841  the 
Tdoeiver  had  been  discharged.  No  further  steps  having  been  taken  to  satisfy  the 
receiver's  claim,  he  presented  a  petition  for  the  taxation  and  payment  of  his  costs, 
chaTjges,  and  expences. 

WS\  Mr.  G.  Turner  and  Mr.  Prescott  White,  in  support  of  the  petition. 

Mr.  Eindersley,  eontril,  contended  that  the  receiver  ought  not  to  have  presented 
this  petition,  and  that  it  had  been  done  without  any  proper  communication  with  the 
other  parties ;  he  urged  that  the  receiver  ought  to  pay  the  costs  oi  it 

Mr.  Stinton,  for  the  Plaintiff. 

The  Master  of  the  Bolls  [Lord  Langdale].  A  receiver  ought  not  to  present 
a  petition  or  originate  any  proceedings  in  a  cause ;  any  necessary  application  should 
be  made  by  the  parties  to  the  suit  That  is  the  general  rule;  but  there  is  some 
difficulty  in  adhering  to  it,  and  many  exceptions  to  it  have  been  allowed.  Sir  John 
Leach,  however,  did  adhere  to  it  with  considerable  strictness. 

In  this  case  the  Petitioner  was  appointed  receiver  twelve  years  ago,  and  all 
acknowledge  that  he  incurred  costs,  charges  and  expences  in  the  execution  of  his 
duty,  which  he  is  entitled  to  receive.  He  does  not  seem  to  have  been  desirous  of 
presenting  a  petition  of  his  own,  and  he  carefully  and  properly  applied  to  the  parties 
to  the  suit,  in  order  that  they  might  take  proceedings  for  the  satisfaction  of  his  claim. 
I  do  not  find  that  they  were  unwilling  to  do  so ;  but  unfortunately  they  set  about  it 
in  such  a  way  as  to  produce  no  result  to  the  receiver.  An  order  was  even  obtained, 
hot  without  due  service,  and  it  oould  not  be  acted  on.  This  was  not  the  fault  of 
Mr.  Davison,  who  had  not  the  oondnet  oi  the  caose  till  1839.  Thou^  he  knew  of 
thase  eosts,  charges  and  expences,  and  seenu  to  have  intended  to  [ffv]  provide  for 
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them,  yet  notlhing  effectual  was  ever  done.  The  receiver  being  entitled  to  ta/a, 
ohurges  and  expencea,  and  the  parties  having  delayed  for  ten  years  to  provi^  kr. 
their  taxation  and  payment,  I  think  he  vas  justified  in  presenting  this  petition.  The 
order  must  be  made^  and  I  cannot  charge  him  with  the  coats  of  t^e  proceedings.  Hu 
costs  of  all  parties  must  be  paid  out  of  the  fund  in  the  hands  <A  the  receiver. 


A  Plaintiff  neglected  to  set  down  a  plea  for  argument.    The  Defendfmt  manA, 
tx  parte,  for  the  coats  of  the  plea  and  of  suit.   The  Court  declined  to  make  tha 


In  this  case,  the  Defendant  had  filed  a  plea ;  the  Plaintiff  neglected  to  set  it  dowi 
for  argument  within  the  three  weeks,  according  to  Uie  exigenci^  of  the  S6tk  Order  o 
the  26th  of  August  1841  (Ord.  Can.  17&),  in  consequence  of  which,  it  was  **to  behd 
good  to  the  same  extend  and  for  the  same  purooses  as  a  ^ea  allowed  upcm  arauawt 

Mr.  Simons  now  moved,  ex  parte,  that  the  Plaintiff  might  pay  die  eosta  ol  tbe  pla 
and  suit.  He  observed  that  this  was  tike  the  case  of  a  demurrer  sabmitted  to  unda 
similar  circumstances ;  Carimight  v.  £Fm^  (6  Beav.  121),  Mackenzie  v.  Claridge  (6  Be&T 
123) ;  and  he  referred  to  the  3lBt  Order  of  the  3d  of  A^ril  1828  (Ord.  Can.  17),irliiG) 
directs,  that  on  the  allowance  of  a  plea  to  the  whole  suit,  the  Plaintiff  shall  pav  tb 
taxed  coats  of  the  plea  and  suit,  unless  the  Plaintiff  undertakes  to  reply,  or  the  Coar 
shall  think  fit  to  make  other  order. 

^58]  The  Master  of  the  Kolls.  The  Plaintiff  ought  to  have  notice  of  tbi 
motion,  and  have  an  opportunity  of  undertaking  to  reply.  The  case  is  not  like  tba 
of  a  demurrer ;  for,  notwithstanding  the  plea  is  to  be  held  good,  still  the  Plaintiff  hi 
a  right  to  reply  thereto,  and  to  go  into  evidence  to  disprove  the  allegations  it  ctntaiu 


Liberty  given  ex  parie  to  amend  a  clerical  error  in  a  demurrer,  tho  twelve  days  fin 
demurring  not  having  expired. 

Mr.  Hubbaok  moved  ex  parte  for  leave  to  amend  a  demurrer,  by  inaertang  d 
words  "  this  Defendant "  for  "  these  Defendants." 

The  twelve  days  for  demurring  had  not  expired.   (Ord.  Can.  46.) 

The  Master  of  the  Kolls  ^ve  liberty  to  make  the  amendment,  the  Defwdai 
undertaking  to  amend  the  Plaintifis'  office  copy. 


A  testatrix,  having  the  moiety  of  an  estate,  directed  her  executors  to  purchase  tb 
other  moiety;  and  "if  the  purchase  should  be  completed  within  twelve  mootb 
after  her  death,"  she  gave  the  entirety  on  certain  trusts ;  "  but  in  case  her  exeentoci 
should  not  be  able,"  within  that  time,  "  to  purchase  it,"  she  directed  her  m<ae^t( 
be  sold,  uid  the  produce,  together  with  £1100  to  be  held  on  other  trusta.  Thi 
will  contained  a  gift  of  the  residue  of  her  estate  of  whatever  kind,  &C.  Tb 
purchase  "  was  not  completed "  within  the  time,  althouc^  the  execntors  "  wen 
able,"  so  that  neither  of  the  expressed  events  happened.  Held,  first,  that  the  trosti 
both  of  the  estate  and  £1 100  failed ;  and,  seoonoly,  that  as  between  Uie  deviseei 
and  heir  at  law,  the  latter  was  entitled  to  the  testatrix's  moiety  of  the  estatci 

Aa  to  the  liability  of  the  executors  in  this  oase^  gucare. 


[57]  BOREBTS  t>.  Jones.  Jan.  21, 1844. 
'  [S.  0.  7  Beav.  266.] 


[68]   BiOBARDSON  V.  Hastinqs.   Jam.  21,  1844. 


[69]   Upjohn  v.  Upjohn.   iViw.  7,  Dec.  22,  1843. 
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Mr.  Sidebottom,  Mr.  Heathfield,  Mr.  Gbwe,  Mr.  Purris,  Mr.  BagBhawe,  M.  C.  J. 
Ball,  Mr.  Blunt,  Mr.  Eandersley,  and  Mr.  Turner,  foe  the  seTflial  Defendants 
Mr.  Pemberton  Leigh,  in  reply. 

The  caeee  cited  were  on  points  not  the  subject  of  the  reported  decision. 

Dec  22.  Tbjc  BIastkr  of  the  Bolls  [Lord  LangdaleJ.  The  questions  in  this 
eaose  arise  upon  the  construction  of  the  will  <rf  Ann  Tookie,  di^ed  the  18th  of 
October  1796. 

Some  time  before  the  date  of  the  will,  an  undivided  moiety  of  the  estate  in 
question  had  become  vested  in  the  testatrix,  by  descent  from  her  cousin  Ann  Bo^^ 
Anthony  Burlton  Bennett  was  the  owner  of  the  other  [60]  moiety,  and  the  testatox, 
coQt«mpUting  that  her  executors  mig^t  be  able  to  purchase  Mr.  Bennett's  moiety,  or 
might  not  be  aUe  to  do  so  in  twelve  months,  by  her  will,  made  dispoeitiona  adapted 
to  either  wmt.  If  Mr.  Bennett  were  dinraeed  to  sell  Us  mmety,  she  directed  her 
exeentora  to  purcbase  it ;  and  if  the  punmue  ^ould  be  eompleted  triUun  twelve  numihe 
after  her  death,  she  aiao  ffsve  her  own  moiety  to  trustees,  in  trust,  during  the  life  of 
her  daughter  Catherine  Mary  Page,  to  pay  the  rents  to  her ;  and  after  her  death  she 
gave  the  same  moiety  to  her  grandson  WilUam  G^rge  Page  and  the  heirs  of  his  body ; 
and  in  default  of  such  issue,  to  her  grandson  James  Clement  Page  and  the  heirs  of  his 
hody ;  and  in  default  of  such  issue,  to  her  granddaughter  Catherine  Anne  Page  and 
the  heirs  of  her  body ;  and  in  default  of  such  issue,  to  the  heirs  of  the  body  of  her 
daughter  Catherine  Mar^  Page ;  and  in  default  of  such  issue  to  her  nephew  William 
Borlton  in  fee.  And  if  tiie  executcffa  should  purchase  Mr.  Beiwett  s  moiety,  she 
directed  the  same  to  be  secured  and  setded,  in  ^  manner  she  had  devised  the 
moiety  oi  whidi  she  was  then  possMsed,  so  diet  the  whole  might  go  and  descend 
t<^ther. 

This  was  the  disposition  she  made,  in  contemplation  of  her  trustees  and  executors 
completing  the  purchase  of  Mr.  Bennett's  moiety  within  twelve  months  after  her 
death.  She  then  proceeded  to  provide  for  the  other  event,  aad  expressed  herself  as 
follows :  "  But  in  case  my  said  executors  shall  not  he  able,  voithat,  twelve  monlhs  after  my 
decease,  to  purchase,  on  fair  and  equitable  terms,  the  other  moiety  of  the  said  estate, 
then  my  will  and  mind  is,  that  they  do  sell  the  undivided  moiety  that  I  now  possess, 
for  the  most  money  that  they  can  procure  for  the  same,  and  place  the  money  arinng 
from  such  sale  on  mortgage  security,  or  vest  it  in  the  public  [61]  funds ;  aad  also 
that  they  raise  XI 100  out  of  my  perscmiU  estate,  and  place  it  on  the  like  security." 
And  she  then  cave  the  interest  tha  soms  to  be  tbos  invested,  to  her  daughter  tor 
life^  as  she  hadgiven  to  her  the  rents  of  the  whole  estate,  if  Mr.  Burnetts  moiety  had 
bsflii  purchased ;  and  after  the  deatib  of  her  daughter,  she  gave  the  purchase-money 
ud  the  XI 100  to  her  grandson  William  George  Page,  if  then  living,  and  he  shoula 
then  have  attained  the  age  of  twenty-one  years ;  but  if  he  died  under  that  age,  she 
gave  the  principal  sum  to  his  brother  James  Clement  Page ;  and  if  he  also  should  die 
(loder  age  to  his  sister  Catherine  Anne  Pace,  on  her  attaining  twenty-one  years  of 
age  or  <uy  of  marriage ;  and  if  she  died  under  age  and  unmarried,  then  she  gave  the 
same  sums  to  any  other  children  her  daughter  might  have,  to  be  divided  between 
them  equally,  or  if  her  daughter  died  without  children  or  none  of  those  she  left  should 
Attain  twenty-one  years,  she  gave  t^e  same  jnimnpal  sum  to  her  nephew  William 
BerUon.  And  she  gave  to  her  exeeutors  all  the  rendne  of  her  estate,  of  what  kind 
or  nature  soever,  in  trusty  nevertheless^  thaX  th»y  should  phwe  tiie  same  on  mortgage 
saenrities,  or  vest  the  same  in  Government  security,  and  pay  tha  interat  therdrom 
erising  to  her  daughter  Catherine  Mary  Page,  for  her  sepuate  use  tot  life,  with 
power  for  the  executors,  with  her  consent,  to  employ  any  part  of  the  residue  towards 
tile  support,  education,  and  advancement  in  life  of  her  ^ndson  William  George  Page ; 
aad  after  the  death  of  her  daughter,  she  gave  the  residue  to  all  the  children  of  her 
daaghter,  to  be  equally  divided  between  them,  shu^  and  share  alike,  with  survivw^ 
ship,  if  any  should  die  under  twenty-one  years  of  age ;  and  if  none  should  attain  that 
Age,  she  gave  the  residue  to  William  Burlton. 

By  the  decree  made  on  the  hearing  of  the  cause,  inquiries  were  directed,  for  the 
purpose  of  ascertaining,  [6iQ  whether  all  the  persons  who  were  interested  in  the 
esUU»  were  ^uliies  to  uie  cause ;  and  the  Master  was  directed  (in  case  he  should  find 
that  all  parties  interested  were  parties  to  the  suit)  to  inquiroi  amcmgst  otiier  things, 
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whetiier  the  vxaaaUm  of  Ann  TooMe  were  able,  vithin  twelve  ealendar  mootlu  after 
her  decease,  to  parohase,  on  fair  and  equitable  termB,  the  moiety  of  the  ertate  ia 
qoestioo  wbiob  did  not  belong  to  her ;  and  in  answer  to  this  inquiry  the  Blaster  bv 
r^rted,  that  a  negotiation  was  entered  into,  immediately  after  tJie  deeease  of  fts 
testatrix,  for  the  purchase  of  the  moiety  of  the  estate  which  belonged  to  Mr.  Anthony 
Burlton  Bennett,  who  expressed  his  willingness  to  sell  the  same  to  the  trustees, 
before  the  expiration  of  the  time  named  by  her  for  the  completion  of  the  pordiue; 
and  it  was  understood,  by  the  parties  interested  under  the  will  and  by  Mr.  Bennett, 
that  the  purchase  would  be  completed  within  twelve  calendar  months  after  the  deoene 
of :  the  testatrix ;  and  the  testatrix's  dau^ter,  in  expectation  that  it  would  be  eon- 
pleted,  entered  into  possession  of  the  entirety  of  the  estate,  soon  after  the  death  of 
the  testatrix,  but,  in  fact,  the  purchas^erer  was  completed,  and  Mr.  Bennett  hani; 
died  intestate  as  to  his  moietv,  his  heir  asserted  his  dum  thereto^  and  scdd  and  eon- 
veyed  it  to  lilr.  Upjohn ;  anc^  und»  these  oirounistanees,  the  Master  found,  tbatflt  ' 
exeeuton  of  the  testatrix  wn  able,  within  twelve  calendar  months  after  her  deatk,  i» 
pmthase^  on  &iT  and  equitable  terms,  the  moiety  of  the  estate  which  did  not  bdong 
to  her. 

We  have,  therefore,  this  state  of  things ;  the  executors  might,  according  to  ^ 
directions  of  the  will,  and  therefore  ought  to  have  completed  the  purchase  witloB 
twelve  calendar  months  after  her  death,  but  they  neglected  to  do  so,  and,  in  fact,  tfae 
purchase  never  was  completed.  In  the  event  of  the  purchase  of  Bennett's  [63]  moie^ 
bein^  completed  in  twelve  months,  the  testatrix  limited  the  entirety  of  Ae  estate  b  s 
particular  manner.  In  the  event  of  the  executors  not  being  able  within  tvehe 
months  to  purchase  Bennett's  moiety,  she  directed  her  own  moiety  to  be  sold,  sad 
the  purchase-money,  together  with  £1 100,  to  be  raised  out  of  personal  eatat^  to 
be  limited  in  another  purtieular  manner. 

Inasmueh  as  the  porohase  of  Bennett's  moiety  was  not  completed  in  twelve  caloidir 
numtiis  after  the  testatrix's  death,  it  is  said,  that  the  limitation  td  the  entirety  of  Ae 
estate  fails.   And  inasmuch  as  the  executors  were  able  to  oomjrfete  the  parehsie  j 
within  the  time,  it  is  said,  that  the  limitation  of  the  purchase-money  and  oiXIlOQ,  | 
directed  in  the  event  of  their  being  unable  to  complete,  fails.    And  both  these 
limitations  failing,  it  is  contended,  that  the  testatrix's  mmety  (rf  the  estate  in  qoastioa  { 
passes  by  the  residuary  clause  in  the  will. 

The  apparent  object  of  the  testatrix  was,  to  limit  and  settle  this  particular  estate, 
if  the  entirety  could  be  obtained,  for  the  purposes  of  her  trust ;  she  did  not  intoMl  to 
limit  any  other  real  estate,  or  her  own  moiety  of  tJiis  estate,  if  the  other  raoiety  ooold  i 
not  be  obtained.  On  the  oontraiy,  her  intention  was  to  limit  money  CHily,  if  the 
other  moiety  Uie  estate  could  not  be  obtained ;  and  for  that  purpose  she  desired  to 
have  her  own  moiety  sold.  The  executors,  as  it  would  (^m,  by  mere  nc^^eet^  did 
not  complete  the  purchase,  and  the  moi^y  whieh  mi^t  «id  ouf^t  to  have  beta 
purchased  according  to  the  trusts  of  the  will,  has  now  vested  in  a  person  who  is  UBder 
no  obligation  to  sell.  Not  only  was  the  purchase  not  completed  in  the  time  limitol 
by  the  testatrix,  but  there  is  no  reason  to  suppose,  and  it  is  not  alleged,  that  it  can 
now  be  completed  at  all.  The  intention  to  limit  this  [64]  particular  estate  is  wfaolt; 
defeated,  and,  as  the  testatrix  did  not  intend  to  limit  any  other  real  estate,  or  her 
own  moiety  of  this  particular  estate,  separately,  I  think  tha^  under  the  cireumstanee^ 
no  effect  can  now  be  ^ven  to  this  devise. 

Again,  tihe  testatrix  did  not,  in  the  event  which  happened  (the  executors  bdng 
able  to  pordiase  the  <^er  moiety),  intend  to  have  her  moiety  sold,  in  order  that  the 
punhase'money,  together  with  £1 100,  might  be  limited  in  the  way  she  directed.  Her 
apparent  object  was  this: — The  sale  and  the  limitation  of  the  money  were  to  take 
efiee^  only  in  the  event  of  the  executors  being  unable  to  purchase  Boanrtt's  ww^ 
in  twelve  months,  which  they  Were  not ;  and  I  do  not  think,  that  the  default  of 
executors  in  not  purchasing,  can  be  allowed,  contrary  to  the  inteotiffl)  of 
testatrix,  to  give  effect  to  a  limitation  intended  to  take  e^ect  under  different  ditoB- 
atances. 

It  appears  to  me  that  the  testatrix  intended,  at  all  events,  to  give  a  life  inecrett 
to  her  daughtor,  and  a  certain  succession  of  interests  to  the  grandchildren  nsmed  is 
her  will ;  but  it  cannot  be  understood,  for  what  reason  she  varied  the  limiutioiii  to 
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gnndoMldren,  so  as  to  alter  the  iatereetB,  in  the  different  events  which  she 
ecnitemplated. 

It  may  be  conjectured  that  she  woald  have  made  no  difference,  between  the  event 
of  the  executore  being  able  and  neglecting  to  make  the  parchase  in  twelve  months, 
and  the  event  of  their  bein^  unable  to  make  the  purchase  in  that  time ;  but  this 
would  be  no  more  than  conjecture.  The  will  affoms  no  clue  for  the  discovery  of 
what  her  intention  might  have  been,  in  the  event  which  occurred ;  and  the  context 
of  (he  will  does  [66]  not  assist  in  the  construction  of  the  particalar  claoses.  In  such 
drcniiutances,  it  aiipears  to  me  that  the  safest  coarse  is  to  adhere  to  the  strict  words 
oi  the  blaases.  That  which  was  the  primary  object  oi  the  testatrix  was  defeated  by 
the  Defect  of  the  exeoutors.  That  whieh  was  her  object  only  in  tiie  event  of  the 
first  being  unattainable,  can  only  have  effect  given  to  it,  by  ulowing  the  neglect  of 
the  executors  to  defeat  the  Brst,  for  the  purpose  of  making  the  second  available,  in 
ciroamstanoeB  different  from  those  which  were  contemplated  by  the  testatrix. 

Whether  the  executors,  or  those  who  represent  them,  can,  in  any  way,  be  made 
answerable  for  the  consequences  of  their  neglect,  does  not  appear  to  be  a  question  in 
this  eaoae ;  but  it  appears  to  me,  that,  under  the  circumstances,  both  the  directions  fail : 
that  the  j£lI0O  is  not  to  be  raised,  but  remains  part  of  the  residuary  personal  estate. 
The  remaining  question  is,  whether  the  testatrix  s  moiety  of  the  real  estate  in  question 
passes  by  the  residuary  devise  in  the  will,  and  I  think  that  it  does  not,  for  although 
the  words  in  which  the  residuary  clause  is  expressed  are  large  enough  to  oompnse 
ml  estate,  yet  t^e  testatrix  havinj^  clearly  intended  to  dispose  of  this  particular 
estate  in  a  different  manner,  it  is  plam  that  she  did  not  intend  it  to  pass  as  residue, 
and  it  appears  to  me  that  the  heir  at  law  became  entitled  to  it.(l) 

It  most,  therefore,  be  declared,  that  the  sum  of  £1100  is  nbt  to  be  raised  out  of 
the  personal  estate,  and  that,  under  the  circumstances,  the  heir  at  law  of  the  testatrix 
is  entitled  to  her  moiety  of  the  real  estate  in  question. 


[66]   LiNGBEN  V,  LiNGRBN.   DiCE  V.  Laoy.   Jan,  26, 1844. 

On  an  application,  by  motion,  for  the  appointment  without  a  commission  of  a  guardian 
ad  U^m  to  an  infant  abroad,  an  affidavit  should  be  produced  of  the  infancy  of  the 
party. 

Mr.  G.  Bussell  in  the  former  case,  and  Mr.  Beavan  in  the  latter,  moved  for  the 
appointment  of  a  guardian  ad  liiem  to  an  infant  resident  abroad,  without  a  commission. 
(See  Smiih  v.  Palmer,  3  Beav.  10.) 

The  Masteb  of  the  Rolls  [Lord  Langdale],  in  both  instances,  said,  that  after 
the  recent  case  which  had  come  before  him  {Oreen  v.  Badddof,  13  Feb.  1844),  in  which 
a  guardian  had  been  assigned  to  a  Defendant^  who  was  represented  to  be  an  infant, 
but  turned  out  to  have  wen  thirty  years  of  age,  he  must,  on  applications  of  this  kind, 
require  an  afiBdavi^  that  the  partj  was  an  infiant  at  the  time  of  making  the  ap^ioation. 


[66]   Field  v.  Bobinson.   Jan.  26,  1644. 

Where  the  Defendant  submits  to  pay  the  whole  demand  of  the  Pluntiff,  the  Court 
itavs  the  proceedings ;  but  if  there  be  a  question  in  dispute  as  to  the  Plaintiff's 
nffit  to  recover  certiun  expenses,  and  the  Defendant  does  not  sulnuit  thereto,  iAie 
Court  will  not  interfere  summarily  and  stop  the  suit. 

A  Defendant  submitted  to  the  claim  of  the  Plaintiff  except  the  cents  of  a  distringas. 
The  Court  would  not  stay  the  proceedings  till  the  question  was  agreed  upon  or 
determined. 

<1)  See  Gvodright  v.  Opie,  8  Mod.  123,  JFrigM  v.  Borne,  Fort.  182,  and  8  Mod.  222 ; 
Boe  V.  Fhuid,  Fort.  164;  Doe  dem.  WeOs  v.  Seatt^  3  Man.  &  8.  300,  and  1  Vict.  c.  26, 
a,  XXV. 
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Ur.  Turner  moved  to  stay  all  proceeding  in  the  oause^  <m  payment  of  Ifaa  togwy 
claimed  and  the  ooete  of  suit   Pembertan  v.  TiopAam  (1  BeaT.  316). 

[67]  Mr.  Kindersley,  for  the  Plaintiff,  oppoaed  (he  apnlieation.  nnleaa  the  DefeDdent 
also  paid  the  ooetB  of  a  didrimgoB,  which  the  Plaintiff  tor  hie  protactioii,  had  |lieed 

on  the  fand. 

Thb  Master  of  thk  Bollb  [Lord  Langdale].  Where  all  that  the  Plaintiff  en 
recover  is  a  certain  sum  of  money  uid  Uie  costs  of  the  suit,  and  the  Drfwdant  oonei 
and  offers  to  pay  the  whole  demand,  it  is  the  usual  practice  of  the  Court  to  preTsot 
the  suit  going  on ;  but  if  there  is  a  question  whether  the  Plaintiff  has  <«  not  a  ri^ 
to  recover  certain  expenses  incurred  by  him,  and  that  is  in  diapote  between  the  paitM^ 
and  not  sulmiitted  to  by  the  Defeodant)  it  most  be  in  some  way  detnauned  (aea  Fm 
Sandau  t.  Meore,  1  Buss.  p.  469)  before  the  Coart  can  intOTfere  aammarily  and  stop 
the  suit   (The  partiee  afterwaids  a^md  on  a  >am  to  be  paid  in  fnlL) 


[67]  NicHOusoN  V.  Norton.  Jan.  25,  1844. 
[S.C.  13  L.  J.  Ch,140.] 

By  the  decree  sums  due  from  a  legatee  were  ordered  to  be  set  against  her  shin 
of  the  testator's  estate,  and  her  costs  were  <»dered  to  be  paid  to  her  aolidtm*.  b 
being  found  that  the  claims  against  her  exceeded  her  portion  of  the  estate,  and  the 
legatee  being  insolvent,  an  application  was  made  by  motion,  that  the  ooets  ordered 

'  to  be  paid  to  her  solicitor  might  be  carried  to  uie  (vedit  of  her  aeoowit  The 
Court  stayed  the  payment  of  the  costs  iox  a  month,  in  csder  that  the  matter  ma^ 
be  set  right 

The  Defendant  Elizabeth  Elisha  was  entitled  to  a  share  of  the  estate  of  the  testator 
in  the  cause,  in  respect  of  which,  advances  had  been  made  to  her  by  the  exeeotor 
Norton  to  the  amount  of  £317.  She  was  [68]  also  indebted  to  the  estate  of  the 
testator  in  the  sum  of  £102. 

By  the  decree,  the  Defendant  Norton  was  directed  to  retain  those  aums  ani  of 
her  share,  and  her  costs  were  ordered  to  be  paid  to  her  solicitor. 

Mr.  Wickens,  on  behalf  of  Norton,  now  moved  to  vary  the  decree  as  to  the  payneot 
of  the  costs  to  the  solicitor,  and  that  the  amount  might  be  carried  to  the  credit  of 
Elizabeth  Elisha  in  taking  the  accounts.  He  groundM  the  ^iplication  oa  thi^ 
the  share  of  Elizabeth  Elisha  in  the  estate  amounted  to  X26d  only,  a  sam  qoite 
inanflSdent  to  disdiarge  what  was  due  from  her,  and  tiiat  ahe  was  inacdreat  He 
argued  that  a  party  indebted  to  the  estate  will  not  be  allowed  to  reoave  any  paymest 
while  his  debt  continues  unsatis6ed  ;  but  the  costs  due  to  him  will  be  set  <mpn  taak 
against  the  debt  due  from  him ;  Harmer  v.  Harris  (1  Russ.  155)  ;  and  that  this  mi^ 
be  done  independently  of  the  solicitor's  lien,  and  by  motion  after  decree ;  Skme  v. 
Oaugh  (2  Ball  &  B.  33.    And  see  CatteU  v.  Simons,  6  Beav.  308). 

Mr.  Teed,  eonirh.  The  practice  of  the  Court  is  not  to  vary  the  decree  on  motkn, 
which  can  only  be  done  on  a  rehearing.    The  state  of  the  accounts  is  not  proved. 

The  Mastsr  of  thb  Bolls  [Lord  Langdale}.  I  think  thwe  is  a  fair  qnestion  to 
be  determined.  I  will  therefore  stay  the  payment  ct  the  oasts  for  a  month,  and  gin 
an  opportunity  to  apply  to  set  the  matter  right. 


[69]  HoLBfss  V.  Baddklet.   Baddelet  v.  Holmes.  Jan.  31, 1844. 

[For  previous  proceedings,  see  6  Beav.  521 ;  49  E.  R.  927 ;  1  Ph.  476 ;  41  £.  B.  713.] 

A  prudent  solicitor  never  takes  an  order  for  time  to  answer,  on  the  oonditkn  of  ■ 
serjeant-at-arms,  in  the  terms  of  the  2l8t  Order  of  December  1833. 

Proceedings  on  a  cross-cause  were  stayed,  till  the  Defendant  in  the  origiiial  eanse  )m 
fully  answered.  The  answer  in  the  original  cause  was  found  safficiant^  but  aoaa 
documents,  though  ordered,  had  not  been  produced,  their  production  beiiig  ^ 
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subject  of  a  pending  appeal.  The  Court,  OTerruling  the  deci6i<Hi  of  the  Master^ 
gave  the  Defendant  in  the  cross-cause  an  unoonditional  order  for  time  to  answer^ 
with  liberty  to  apply  to  extend  it. 

This  was  an  ap^ication  by  the  Defendant  in  the  second  suit,  for  a  month's  time 
to  ansmr  after  tat  production  of  the  doeumrats  mentioned  in  the  answer  of  the 
Drfeodant  to  the  first  suit. 

On  the  5th  of  July  1842  the  original  bill  was  filed,  to  which  the  Defendant  put 
in  an  insufficient  answer. 

On  the  29th  of  March  1843  the  second  bill,  in  the  nature  of  a  cross-bill,  was 
filed;  and  the  Defendant  in  the  first  suit  having  filed  a  second  answer  on  the  15th  of 
July  1843,  the  Master  of  the  Bolls,  on  the  27th  of  July  1843,  ordered  the  production 
of  the  documents  in  the  first  suit  (6  Beavan,  521) ;  and  the  proceedings  in  the  second 
suit  were  stayed,  until  the  Defendant  in  the  first  suit  had  fully  answered.  The 
Defendant  in  the  fint  suit  appealed  to  the  Lord  Chancellor,  as  regarded  the  order  for 
production  of  certain  documents  which  he  considered  privileged.  (6  Bear.  526,  n.) 

The  answer  of  the  Defendant  in  the  first  suit  was  not  found  sufficient  till  the  12tb 
(rf  Deeembar  1843 ;  and  an  application  being  made  to  the  Blaster,  by  the  Defendant 
in  the  croaa-Buit,  fbr  time  to  answer,  tiie  Mairter,  on  the  7th  of  January  1844,  refused 
to  grant  it,  exoept  on  the  terms  oi  the  21st  Order  of  December  1833  (Ord.  Can.  60), 
viz.,  of  the  ^01  Defendant  consenting  to  a  serjeant-at^ums,  which  the  Defendant 
Holmes  declmed  to  take ;  whereupon  he  applied  to  the  Court. 

The  appeal  had  not  been  disposed  of,  and  the  documents,  the  subject  of  it,  had 
not  been  produced.  It  appeared  also,  that  on  the  11th  of  January  instant,  an  order 
bad  been  mad^  in  the  first  cause,  for  the  production  of  further  documents  mentioned 
in  the  further  answer  of  the  Defendant  Baddeley,  and  that  it  had  not  yet  been  oom- 
idifld  with. 

The  present  application  was  supported  by  an  affidavit  of  the  clerk  of  the  solicitor, 
■tstin^  that  counsel  had  advised  thati  before  Holmes  answered  the  second  1»11,  the 
first  bill  ought  to  be  amended,  which  ought  not  to  be  done  till  the  documents  had 
bem  produced ;  and  that  the  deponent  believed  that  counsel  could  not  settle  t^e 
answer  of  Holmes,  until  a  month  after  the  documents  should  have  been  left  for 
inspection,  without  great  injui^  to  the  case  of  Holmes. 

Mr.  Turner  and  Mr.  Biid,  in  support  of  the  motion. 

Mr.  Kindersley  and  Mr.  G.  L.  Kussell,  conh-ii. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  answer  of  the  Defendant 
in  the  first  suit  was  found  sufficient  on  the  12th  of  December  last;  but  all  the 
documentfl  have  not  yet  been  produced,  so  that  though,  in  one  sense,  the  answer  is 
sufficient,  yet,  in  another  sense,  it  is  still  insufficient. 

The  anwer  having  been  found  sufficient,  the  Defendant  applied  to  the  Master  for 
time  to  answer  the  oross-r71}bill.  He  was  d  opinion  that  time  ought  to  be  granted, 
bat  on  the  ccmditaon  of  the  Defendant  oonsentinff  to  a  serjeant-at-arms.  In  my  long 
experienoe,  I  never  knew  this  condition  submitted  to  by  any  prudent  solicitor. 

Holmes,  having  had  an  inspection  of  some,  but  not  of  ul,  of  the  documents  which 
have  been  orderedto  be  produced,  now  asks  for  further  time  to  answer,  and  I  think 
he  is  entitled  to  it. 

If  he  had  stated  that  he  was  unable  to  answer  until  the  documents  which  are  the 
nibject  of  the  appeal  had  been  produced,  I  should  have  suspended  his  obligation  to 
soswer  until  they  had  been  produeed.  The  affidavit  however  states  that  be  requires 
these  documents  for  the  purpose  of  amending  his  bill.  I  cannot  attend  to  that ;  it 
csn  have  no  weight  on  this  occasion ;  but  then  it  goes  on  to  say,  that  the  solicitor 
believes  that  the  answer  cannot  be  settled  until  a  month  after  the  documents  have 
been  inspected.  This  statement  is  sufficient,  and  it  seems  right  to  grant  him  five 
weeks'  time,  with  liberty  to  apply  to  extend  it,  on  affidavit  shewing  that  an  inspection 
of  these  documents  is  material  and  necessary  before  the  Defendant  can  put  in  his 
answer  to  the  cross-bill. 
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[72]  Allbn  v.  Thosp.  Nm.  8, 1843. 
[S.  C.  13  L.  J.  Ch.  5.   See  /a  re        1885,  04  L.  J.  Ch.  649.] 

The  oltimste  trust  in  a  muriage  settlement  of  a  fund  belonging  to  the  wife,  wMto 
her  executors  or  adminigtrators.  Held,  first,  that  the  surviving  husband,  wfaovu  ber 
administrator,  and  not  her  next  of  kin,  was  entitled ;  and,  secondly,  that  if  bjtboK 
words  her  next  of  kin  were  intended,  then  that  the  next  of  Mn  at  the  death  of  ^ 
wife,  and  not  tA.  the  husband  (who  was  tmant  for  life),  were  entitled. 

By  a  marriage  settlement,  a  funid  belonging  to  the  wife  was  settled  on  the  hasfasad 
and  wife  for  their  respeotive  lives,  with  remainder  to  the  childrea  of  the  nuniage, 
to  be  vested  at  twenty-one  or  marriage ;  and  in  case  no  children  shoold  tttain 
vested  interests  (which  happened),  then  as  the  wife  should  appoint ;  and  in  defask 
unto  the  executors  or  administraiors  of  the  wife.  The  wife  predeceased  the  hosbud, 
and  made  no  appointment.  There  was  one  ehild  only  of  the  marriage,  whomrvirtd 
her  mother,  but  died  without  attaining  a  vested  interest.  Held,  that  the  uUiiitttt 
limitation  was  in  favour  of  the  wife's  administrator,  and  not  of  her  next  of  kin,  tad 
one  of  two  trustees  having  declined  to  teansfer  the  fund  to  the  surviving  husbud, 
who  was  his  wife's  admiaistratc»r,  and  baring  severed  in  his  defence  in  a  suit  to 
obtain  a  transfer,  was  allowed  no  costs. 

By  the  settlement  made  on  the  marriage  of  Mundefwd  Allen  witii  JTH«?****^  Btdi, 
tk  sum  of  £3000  was  settled  on  the  wife  and  husband  for  life,  in  snocession,  witi 
remainder  to  the  children  of  the  marriage,  as  the  husband  and  wife  or  the  survifor 
should  appoint,  and,  for  want  of  such  appointment,  to  the  children  of  the  manisR 
to  be  vested  at  twenty-one  or  on  marriage  with  consent;  and  in  case  no  (md 
should  attain  that  a^e  or  marry  with  consent  (which  happened),  then  to  tnmsfo'to 
such  person  as  the  wife  should  appoint,  and  in  default  "  unto  the  executors  or  adminii- 
trators  of  the  said  Elizabeth  Rush." 

Xo  appointment  was  ever  made.   The  wife  died  in  1827,  and  a  daughter,  tbe 
only  issue  of  the  marriage,  died  under  twenty-one,  without  having  been  nunied. 
The  surviving  husband  took  ont  administration  to  his  wife  and  daiwhter,  and 
to  Thorp  and  OriflSn,  the  trustees,  to  have  die  fond  transferred.   Griffin  was  wiBsag 
to  comply,  but  Thorp  refused.  1 

The  husband  filed  a  bill  against  the  trustees,  praying  a  transfer  df  the  trust  food. 

173]  The  next  of  kin  of  the  wife  were  not  parties  to  the  suit. 

The  trustees  severed  in  their  defence ;  Gnffia  submitted  to  transfer ;  but  Tbom  I 
by  his  answer,  stated,  "  that  he  had  been  advised  by  counsel,  that  it  waa  rety  doubtfu, 
whether  the  limitation  in  the  settlement  (in  default  of  the  appointments  tberdn 
mentioned),  to  the  executors  or  administrators  of  the  said  Elizabeth  Allen  (form^; 
Elizabeth  Rush),  operated  in  favour  of  the  said  Mundeford  Allen,  as  her  husband  sod 
administrator,  or  in  favour  of  the  next  of  kin  of  the  said  Elizabeth  Rash  {aftenriRli 
Elizabeth  Allen) ;  and  that  it  was  also  doubtiul,  whether  the  words  oi  limitstion, 
used  in  the  said  settlement,  denoted  next  of  kin  living  at  tiie  deeeaee  of  the  wd 
Elizabeth  Allen  (in  which  case  they  would  apply  to  ElizabeUi  fVanoes  AUen,  1^ 
daughter  oi  the  said  Elizabeth  All«i,  who  died  an  infant  sh<»tly  after  tlie  deesMB  <if 
the  said  Elizabeth  Allen),  or  whether  they  designated  next  of  kin  of  the  said  SissbsA 
Allen  who  should  be  living  when  the  preceding  trust  failed,"  in  which  case  certus 
persons,  whom  he  named,  would  be  her  next  of  kin.  ! 

Mr.  Pemberton  Leigh  and  Mr.  Rogers,  for  the  Plaintaff.    The  husband,  tf  i 
administrator  of  his  wife,  is  entitled  under  the  ultimate  limitadon  to  her  eneatwa  or 
administrators.   That  point  was  clearly  settled  by  Lord  Cottenham  in  DaiM  r.  DaBm 
<1  PhUlipe,  1). 

Supposing,  however,  that  this  is  not  the  proper  oonstraotaon,  and  that  the  wcrdi 
"  executors  or  administrators "  mean  next  of  kin,  then  the  neit  of  kin  of  tiie  wife 
living  at  her  death  are  alone  entitled.  Her  [70^  daughter  was  sole  next  of  kin  at 
that  period;  and  tdie  Plaintiff  in  t^e  oharaetercn  admintstratOT  of  his  dan^t(r,ii 
«ntitled  to  the  fund. 
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The  Defendant  Thoip,  who  has  unnecessarily  oooasionecl  the  litigation,  in  a  case 
ID  vhich  the  Phuntiff  vs  entitled  in  either  alternative,  ought  to  bear  the  oosta. 

Hr.  Or.  Turner  and  Mr.  Younee,  for  Thorp.  Though  there  is  a  strong  expression 
of  Lad  OoMenhain's  opinion  in  Demiel  v.  Dudley,  still  there  was  no  nitiirate  decision 
in  Uurii  case ;  and  the  opinions  of  Lord  Brooghun  in  BvJmer  r.  Jay  (3  MyL  &  EL  197) 
lod  (rf  Sir  L.  Shadvetl  in  Bulmer  and  Jay  and  Damd  t.  DvdUy  are  opposed  to  what 
{bQ  from  Lord  Gottenham  in  the  case  of  Darnel  v.  Dudley. 

Seoondly,  if  the  next  of  kin  are  entitled,  they  must  be  ascertained  at  the  death  of 
the  tenant  for  life,  and  therefore  the  representative  of  the  daughter  is  not  entitled. 
Ma  V.  Healett  (2  Myl  &  K.  90.  And  see  Bird  v.  fFood,  2  Sim.  &  S.  400,  and 
WSer  v.  EaUm,  Cooper,  272). 

The  Defendant,  who  has  acted  hand,  fde,  under  the  opinion  <A  counsel,  in  a  case  in 
whi^  the  highest  authorities  differ,  ought  to  be  allowea  his  eosts. 

Mr.  Walpole,  for  Griffin,  the  other  trustee. 

Hr.  Pemoerton  Leigh,  in  reply.  Lord  Brougham,  in  BvJmer  v.  Jaiy  (3  Myl.  &  K. 
held  the  fund  liable  to  the  wife's  debts :  Uiis  makes  that  case  oonsisbent  with 
Lmd  V.  Dudley.  Bridm  y.  HeiaAeU  tamed  on  tiie  peculiar  expression  "  would,"  whibh 
ms  held  to  "  import  that  [76]  the  testator  intended  his  next  of  kin  at  the  death  <A 
bis  mother."  (See  Urqahatt  v.  UrquhaH,  Y.-C.  £.,  20th  of  February  1844.)  The  cue 
of  Danid  v.  Dudley  was  brou^t  to  the  consideration  <d  the  Defendant  Thorp  priw  to 
the  institution  of  the  suit.    He  refused  to  act  on  it. 

Thb  Master  of  ths  Bolui  [Lord  Langdale].  The  first  question  in  this  case  is, 
whether  I  am  to  hold  that  the  words  "  executors  or  administratora  "  mean  the  next  of 
Hn ;  and  I  consider  that  question  concluded  by  authority.  The  case  of  Danid  v.  Dudley 
is  entirely  in  point ;  and  I  could  not  consistently  come  to  a  different  conclusion.  But 
if  that  question  were  otherwise  decided,  and  the  limitation  to  the  "executors  or 
administrators  "  of  the  wife  were  taken  to  be  a  limitation  to  her  next  of  kin,  then  the 
dai^hter  who  was  raixt  of  kin  of  the  lady  living  at  the  time  of  her  death  would  be 
mtiUed,  and  she  is  reiwesented  hy  t^e  Plaintiff.  It  seems  therefore  perfeotly  clear, 
ID  one  way  or  the  other,  that  die  Iradntiff  must  be  entitled. 

It  is  matter  of  arsoment^  in  almost  evny  case  of  this  kind,  whether  vou  are  to 
inteod  by  the  next  of  kin  those  who  are  really  so  at  tiie  time  of  the  death  of  the  party 
whose  next  of  kin  are  to  take,  or  whether  you  can  collect  from  the  instrument  that 
there  was  an  intention  or  reason  to  exclude  them,  and  give  the  property  to  somebody 
eke ;  but  I  think  that  in  this  case  there  is  no  sufficient  foundation  for  the  argument, 
and  therefore,  in  whichever  way  you  may  view  it^  if  you  look  at  it  as  depending  upon 
the  authority  of  the  case  of  Darnel  v.  Ihtdley,  or  upon  the  constimction  of  tiie  words, 
u  a  n6]  limitation  to  the  next  of  kin,  in  cither  case,  it  seems  to  me,  the  Plaintiff  is 
sntitied. 

Witit  respect  to  costs,  the  Gouit^  I  think,  ought  to  have  great  r^rd  to  the 
difKoult  situation  in  which  trustees  are  almost  necessarily  placed,  in  consequence  <tf 
the  nrious  decisions  which  i^ost  unaToidal^  arise  in  tms  Court,  upon  tiie  oonstroc- 
tka  of  deeds  and  wills.  I  feel  that  this  particular  Defendant,  having,  as  foi-  as  any- 
thing appears,  fairly  laid  the  case  before  counsel,  and  taken  his  advice  and  opinion 
luxn  it,  is  entitied  to  consideration  in  that  respect,  and  would  be  entitled  to  his  costs, 
if  there  were  not  other  circumstances  to  countervail  that  particular  ciroumstanoe. 
Now,  taking  the  fact  to  have  been,  as  it  is  alleged,  that  previous  to  the  suit  being 
instituted,  this  jurticular  decision  was  pointed  out  to  the  Defendant,  or  to  those  who 
wen  advising  him,  and  in  which  the  point  was  dourly  taken  into  consideration  and* 
decided,  and  that  there  is  to  be  set  against  it  only  one  case,  in  which  the  Judge  who 
ultimately  decided  it,  added  a  clause,  the  effect  of  which  was  to  make  it,  in  subetanoe, 
in  conformity  with  the  case  of  Daniel  v.  Dudley,  namely  the  clause,  that  the  property 
WIS  liaUe  to  the  debts  of  the  wife,  I  think  in  the  result  of  this  case  I  ought  not  to 
ohuge  this  trustee  with  costs,  bat  that  I  ou^t  not  to  give  him  any. 
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[77]  Bout  v.  Whuiwoodl  Dee,  5, 1843. 

A  Defendant  in  oostody  for  want  of  answer,  not  having  been  bronffht  to  the  Bar  of 
tiie  Court  within  the  limited  period,  was  disohained.  Held,  that  the  nsintif 
might,  by  specul  order,  proceed  hy  a  leoond  attaohment  to  enfvoe  an  answer. 

"By  the  1  W.  4,  c.  36,  s.  16,  rule  6,  where  a  Defendant  is  in  enatody  for  oat 
answering,  and  the  Plaintiff  shaJl  not  hnxig  him  to  the  Bar  within  die  period  thn 
specified,  "the  sheriff,  gaoler,  &c,  shall  thweupon  disdiarge  him  out  ct  custody .* 

The  Defendant  in  this  case  was  taken  under  an  attachment  for  not  answering  ui, 
not  having  been  brought  to  the  Bar  within  the  proper  time,  was  disehaiged.  Tht 
Court,  subsequently,  on  the  22d  of  June,  directed,  that,  unless  he  answered  vilhn  i 
fortnight,  a  new  attachment  should  issue  eu^inst  him.    (5  Beavan,  399.) 

The  Defendant  having  been  served  with  the  order  then  made,  neglected  to  jiotiD 
his  answer,  whereupon  a  second  attachment  issued  itfainst  him.  He  was  taken  aoder 
this  attachment  on  the  2d  of  November  1843,  anfT  was  turned  over  to  the  Qaea't 
VxvKm  on  the  4tfa  of  November. 

A  motion  was  now  made  to  set  aside  tiie  order  of  Uie  22d  of  June^  the  sseoad 
attachment,  and  the  subsequent  proceedings,  and  that  the  Defendant  mi^t  k 
discharged  out  of  custody. 

Mr.  Teed,  in  support  of  the  motion.  The  order  of  the  22d  of  June  was  irr^ohr, 
the  object  of  the  statute  was  to  compel  the  Plaintiff  to  use  proper  diligence^  sod, 
[78]  to  attain  that  object,  it  directs,  that,  in  default  of  the  Plaintiff  prcMeeding  is 
Uie  manner  therein  pointed  out,  the  Defendant,  after  a  certain  time,  shall  he  relaued 
from  custody ;  Oremingv.  Oreening(l  Beavan,  121).  This  would  be  perfectly  iUnsoij, 
and  the  Defendant  would  be  deprived  of  the  benefit  intended  for  him  by  the  ststate, 
if,  being  discharged,  he  might  be  brought  back  to  prison  a  second  time  for  the  sue 
cause.  The  fifth  rule  is  imperative  that  he  shall  be  discharged,  and  tbe  Court  hss  w 
discretion  to  remand  him.  If  it  had  been  intended  to  vest  any  discretion  ia  tbe 
Court,  tiie  Act  would  have  {fforided  for  it,  as  in  the  thirteenth  rule. 

At  hiw,  where  a  party  has  been  arrested  uoA  dischar^^  he  cannot  be  takoi  sgsin 
for  the  same  cause.  The  execution  operates  as  a  satasfaotion.  (See  iUooUiini  t. 
Sfvpart,  2  East,  243 ;  Clarke  v.  ClmaU,  6  T.  R  626 ;  Tcmiur  v.  Sagve^  7  T.  R  4S0.) 
Sc^  here,  the  discharge  from  custody  is  a  discharge  from  the  contempt.  By  face  of 
the  statute,  the  neglect  of  the  Plaintiff  has  also  operated  as  a  waiver  or  discha^  cf 
the  contempt,  for  which  it  would  be  unjust  to  punish  an  individual  a  secmd  time. 

In  IFilliams  v.  Tmmahend  (6  Sim.  296)  a  Defendant  having  been  diadurged,  sa  is 
the  present  case,  Mr.  Spence,  for  the  Plaintiff,  then  moved  for  liberty  to  issue  a  fredi 
mdpcena  against  the  Defendant.  But  the  Vioe-Chancellor  doubting,  whether,  if  a  frwh 
wipcoM  were  issued,  an  attachment  could  be  taken  out  upon  it,  desired  a  certificste 
to  06  obtained  from  die  derks  in  Court  ujson  the  point  The  certi^cate  wia  » 
follows: — "TbA  clerks  in  Court  are  ai  opimon,  that,  although  a  new  mb^Kfif^ 
may  be  issued,  yet,  'as  the  former  attachment  was  regularly  enforoed,  a  new  attad- 
ment  cannot  be  issued ;  and  as  the  Defendant  has  not  appeared  to  tiie  bill,  it  may  bs 
dismissed  against  that  Defendant  without  costs,  and  a  supplemental  bill  in  the  nstoi* 
<rf  an  original  bill  filed  against  her."  It  appear^  from  the  report,  that  Mr.  Speooe 
accordingly  moved  to  dismiss  the  bill,  which  was  ordered. 

Mr.  Shebbeare,  eontrd,  was  not  called  on  by 

The  Master  of  thk  Bolls  [Lord  Laugdale],  who  sud,  I  cannot  grant  thisapplies- 
tion.  The  construction  of  this  Act  of  Parliament  is  certainly  very  perplexing;  swi 
it  is  quite  right  that  the  subject  <rf  tiiis  motion  should  again  be  brought  onder  my 
consideration.  The  Defendant  appeared,  and  was  afterwards  taken  into  custody  oo 
an  attachment  for  want  of  answer;  and  the  Plaintiff  having  n^etrted  to  cause  hia 
to  be  brought  to  the  Bar  of  the  Court  within  the  time  limited  by  the  Act,  be  wi» 
discharged  irom  custody.  Now  comes  the  question  what  is  to  be  done  under  tie 
Act  of  Parliament.  Hie  Act  states,  tiiat  in  case  he  shall  not  be  brought  up  withiD 
the  time  limited,  he  is  to  be  discharged  witiiout  being  required  to  pav  any  costs.  1%s 
Act  does  not  say  he  is  to  be  discharged  from  the  contempt^  or  that  the  Plaintiff  iiDOt 
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to  be  entitled  to  take  any  further  steps  in  the  cause :  the  question  therefore  is,  whether 
the  Court  is  to  hold  that  the  Plaintiff  is  deprived  of  his  right  to  prosecute  t^e  suil^ 
because  the  Act  has  discharged  the  Defendant  without  payment  of  costs. 

The  Plaintiff  is  not  to  be  deprived  of  his  rights  by  conjecture  or  inference ;  and  I 
chink  that  if  the  Act  meant  it,  it  would  have  stated  that  the  Defendant,  after  his 
discbarge,  should  not  be  further  sued.  What  then  is  [80]  this  Court  to  do  ?  The 
Defenduit  having  been  discharged,  the  officer  of  the  Court  knew  that  he  was  not  to 
issue  A  new  writ  of  attachment  without  the  order  of  the  Court,  and  having  refused  it, 
die  matter  was  brought  before  me.  The  Plaintiff  said  the  Defradant  has  been  dia- 
cbar^ ;  my  bill  ia  Btill  on  the  file,  and  my  suit  depending ;  am  I  to  be  deprived  of 
die  right  of  proeecuting  my  suit?  The  Act  of  Paruament  does  not  say  so,  and  I  am 
endUed  to  all  tJiat  the  Act  has  not  taken  from  me. 

I  considered,  on  the  former  occasion,  what  was  proper  to  be  done ;  the  course 
bein^  doubtful,  I  did  not  act  without  consulting  the  officers  of  the  Court,  and,  after 
consideration,  I  made  the  order  complained  of.  The  Defendant  was  served  with 
DOtice  of  that  order,  and  had  the  opportunity  of  putting  in  his  answer,  which  he  has 
not  done. 

This  application  must  be  refused,  but  without  costs.  It  was  not  improper  to 
bring  Uie  matter  again  to  my  attention. 

.^knitting  that  this  proceeding  is  new,  it  is  founded  on  this,  that  a  man's  rights 
an  not  to  be  taken  away  by  inference,  which  would  be  the  case  if  die  Pluntiff  were 
prevented  gmng  on  with  his  suit. 


[SL]  Evans  r.  Davjxs.  Davies  v.  Etans.  Ifin.  17,  1843. 
[Followed,  In  n  Seiron's  SOaie,  1S79, 12  Ch.  D.  795.] 
Mode  of  enforcing  the  sheriff's  return  to  a  writ  of  JL  fa.  issuing  out  of  Chanoeiy. 

By  the  decree,  David  Evans  was  ordered  to  pay  a  sum  of  £100,  14s.  6d.  A  writ 
of  fieri  facias  issued  to  compel  payment  with  interest  (Ordines  Can.  142),  which  was 
forwarded  to  the  Under-Sheriff  of  Cardigan  for  execution.  The  amount  was  levied  on 
the  I2th  of  October  1843. 

On  the  24tb  of  October  the  usual  ex  parte  order  was  made,  upon  petition  of  course 
at  the  Rolls,  that  the  sheriff  should  return  the  writ  forthwiA. 

This  not  having  been  obeyed,  it  waa  now  mored  that  the  sheriff  should  return  the 
writ  in  six  days  after  notice,  or  stand  committed. 

The  proceedings  by  Ji.  fa.  being  new,  the  only  question  was  as  to  the  proper  form 
of  order  now  to  be  made. 

Mr.  Goodeve,  in  support  of  the  motion,  cited  Smith's  Pr.  (1  Smith's  Pr.  217  (3d 
edit.],  and  two  MSS.  cases  of  SmII  v.  JFaring  (Reg.  Lib.  1767,  A  fo.  293)  and  fPyait 
T.  AuaHn  (13th  of  1825),  furnished  by  Mr.  Walker  the  registrar.  (And  see 
Wy.  Pr.  Beg.  51 ;  CUnu^  v.  Cross,  2  Dickens,  565,  1  Newland's  Pr.  92,  and  1 
Daniel's  Pr.  590.) 

[82]  From  the  affidavits  it  appeared  that  the  sheriff  had  been  repeatedly  urged  to 
make  the  return. 

The  Master  of  the  Rolls  ordered  that  the  sheriff  should,  within  six  daya 
after  notice  of  the  order,  return  the  wri^  or  stand  committed,  and  that  he  should  pay 
the  costs  of  the  two  applications. 

The  London  agents  of  the  under-sheriff  were  aAoae  served  with  the  order  of  the 
24th  of  October ;  and  in  drawing  up  the  present  order,  a  question  arose,  whether 
that  was  sufficient  (see  the  3  &  4  W,  4,  c.  42,  s.  20),  but  the  matter  was  arranged 
betvera  the  parties. 
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[82]  Bbtnell  v.  Betnsll.   Dee,  13,  1843. 

An  order  of  the  Master,  giving  the  Defendant  three  weeks  to  answer  after  tiie 
Plaintiff  had  amended  his  bill,  which  was  defective  for  want  of  parties,  disdis^ 
as  irr^^lar. 

This  bill  was  filed  on  the  2lBt  of  Juljr  1843.  On  the  6th  of  November,  and  befon 
the  Defendant  had  answered,  the  Plaintiff  ^ave  notice  to  the  Defendant,  that  <hi  the 
15tJi  of  July  2843  he  had  conveyed  one  moiety  of  the  estates  mentioned  in  the  bi!^ 
"  to  Charles  Wilson,  his  hdrs  and  assigns,  to  uses,  for  the  benefit  of  B.  S.  M.  &gtjt 
and  Henrietta  D.  his  wife." 

The  Defendant's  soliettor  thweupon  wrote  to  tJie  Plaintiff's  solicitor,  to  biov  if 
he  intended  to  obtain  an  order  to  amend,  by  adding  those  persons  parties,  and  ia 
reply  was  informed,  on  the  10th  of  November,  "that  no  amendment  would  bemsde 
until  after  the  Defendant's  answer  had  been  put  in." 

[83]  On  the  16th  of  November  the  Master  ordered  "that  the  Defraidant  shooU 
have  three  weeks'  time  to  plead,  answer,  or  demur  to  the  Plaintiff's  bill,  not  demnniiig 
alone,  after  the  Plaintiff  should  have  amended  his  bill." 

Mr.  Kindersley  now  moved  to  discharge  this  order,  on  the  ground  that  it  wu 
irru;ular,  apd  that  the  Master  had  no  authority  to  make  an  order  m  this  form. 

Mr.  Pij^tt,  eoniritf  contended,  that  the  order  was  valid,  dioos^  pwhape  onosoal, 
and  that  it  was  one  whibh  would  have  the  effeet  of  saving  consicurable  ezpenee  and 
delvr  to  the  parties. 

Thk  Master  of  the  Bolls  [Lord  Langdale].   The  Master  must  have  been  tikio 

by  surprise  in  this  case ;  I  think  the  order  cannot  be  supported.  Let  it  be  discbaiged 
without  costs,  and  let  the  Defendant  have  three  weeks'  time  to  answer. 


[83]  Ellis  v.  ORiFFnm  Josl  11,  1844. 

In  a  foreclosure  suit,  the  mortgagee  having  received  rents  between  ^e  date  ol  ihe 
Master's  report  and  the  day  appointed  for  payment,  tiie  Court,  on  motion,  r^ened 
it  l»ok  to  tne  Master  to  continue  the  accounts,  and  to  fix  a  new  day. 

A  decree  was  made  for  foreolosnre,  and  a  day  was  appointed  for  payment  at  ths 
Bolls  Chapel  of  £4961,  2s.  9d.,  the  amount  by  Uie  Masters  report  found  to  be  due  fa 
that  dav,  and  in  default  the  Defendant  wm  to  be  foreclosed. 

[84]  The  mortgagee,  being  in  possession,  received  half  a  year's  rent,  after  the  dsts 
of  the  report,  and  before  the  day  appointed  for  payment  (GarUck  v.  Jadaim,  4 
Beavan,  154 ;  and  Alden  v.  Foster,  5  Beavan,  592.)  He  attended  at  the  Bolls  on  the 
day  named  (14tb  November  1843),  but  no  person  tendered  the  amount. 

The  balance  havine  been  altered  by  the  receipt  of  the  rent,  the  mortgagee  no* 
came,  by  motion,  to  refer  it  back  to  the  Master  to  carry  on  the  subsequent  account, 
and  to  apimint  a  fresh  day  to  redeem. 

Mr.  stinton,  in  support  of  the  application. 

Ths  Masher  of  the  Bolls  [Lord  liongdale]  made  the  order. 


[84]  Croft  v.  Day.  Jke.  18,  1843. 

[See  Metzler  v.  JFood,  1878,  8  Oh.  D.  608;  Turton  v.  Turton,  1889,  42  Ch.  D.  lU; 
Tussatid  V.  Tusmud,  1890,  44  Ch.  D.  691 ;  Reddaioay  v.  Bantham  [18965,  A.  C.  209. 
Of.  FaJenHne  Meat  Juice  Compmy  v.  Falentine  Extrad  Company,  Limiied,  1899,  190C^ 
17  B  P.  C.  1,  673 ;  Cask  v.  Cash,  1901.  1902.  18  B  P.  C.  213 ;  19  B  P.  C.  181j 
Morraa  v.  Eessm,  1903,  20  B  P.  C.  439.] 

A  blacking  manufactory  had  long  been  carried  on  under  the  firm  of  Day  A  Mutin, 
at  97  ffigh  Holbom.   The  executors  of  the  survivor  continued  the  busuMss  wada 
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Uie  Bame  name.  A  person  of  the  name  of  Day  having  obtained  the  authority  of 
one  Martin  to  use  his  name,  set  iip  the  same  trade  at  90^  Holbom  Hill,  and  sold 
blacking  as  of  the  manufacture  of  Day  &  Mutin,  90^  Holbora  Hill,  in  bottles  and 
wiUi  labels  having  a  general  regembunce  to  those  of  the  original  firm.  He  was 
restrained  by  intunetioD. 
FrinopleB  on  which  the  Court  interferes  to  prevent  the  uw  of  trade  marks. 

This  was  a  motion,  on  behalf  of  the  executors  of  Mr.  Day,  the  well-known  blacking 
miketf  to  restrain  Uie  Defendant,  his  nephew,  from  selling  blacking  manufactured  by 
laatt  in  bottles  having  affixed  thereto  labels,  being  copies,  or  fiu^eimiles  or  imitations 
vith  colourable  variations  only,  of  those  used  by  the  firm  of  Day  &  Martin,  or  any 
labels  which  should  repre-[85]-sent,  or  hare  the  appearance  of  representing  the  said 
firm  of  Day  &  Martin  as  manufacturers  of  the  composition  or  blacking  described  in 
sDch  labels,  and  from  using  trade  cards  of  the  same  description. 

It  appeared  from  the  case  of  the  Plaintiffs,  that  in  1801  Charles  Day  and  Benjamin 
Martin  entered  into  partnership  as  blacking  manufacturers,  for  the  term  of  21  years, 
and  carried  on  the  business  at  97  High  Holbom.  In  1806  Martin  transferred  his 
interest  to  Day,  who  was  to  be  at  liberty  to  use  Martin's  name  for  the  remainder  of 
the  21  years.  This  term  was  afterwards  extended  for  25  years,  from  the  year  1820, 
isterminable  on  the  death  of  Martin,  and  they  agreed  (but  how  did  not  appear)  to  be 
putoers  for  that  period. 

Martin  died  in  1834,  and  J)^  died  in  1836,  and  the  business  was  carried  on  in 
die  names  of  Day  &  Martin  by  Day's  executors.  The  Defendant  Day,  the  testator's 
nephew,  had  recently  set  up  as  a  blacking  maker  at  Na  90^  Holbom  Hill,  and  had 
vrid  blacking  in  similar  bottles,  and  with  simiUr  labels  (with  some  variations),  to 
AHwe  which  had  heretofore  been  used  by  Day  &  Martin,  and  to  those  now  used  by 
ike  executors  of  Day.  The  variation  was  thus  described  in  the  affidavit: — "Saitb, 
bat  the  name  of  the  article  sold  as  being  real  Japan  blacking  made  by  Day  & 
iartin,  and  the  description  and  directions  for  the  use  of  the  said  article,  and  the 
lice,  and  signature  m  the  names  Day  &  Martin,  contained  in  the  labels  of  the 
)efendant,  are  in  the  same  precise  words,  and  (with  very  trifling  and  unimportant 
Briations)  are  in  the  same  character  and  description  of  type,  as  the  name  of  the 
rticle  to  be  sold,  and  the  description,  and  directions  for  use,  and  the  price,  and  the 
unatare  the  said  firm  in  the  label  used  by  the  firm  of  Day  &  Martin  as 
mreaaid ;  and  the  only  difference  in  the  |>86]  two  labels  is,  that  the  Defendant  has 
abetituted  the  Rojral  arms  in  the  centre  of  the  label,  for  the  representation  or 
rawing  of  the  manufactory  of  the  firm  contained  on  the  labels  of  the  firm,  and  has 
abatituted  in  the  label  the  figures  and  words  90|  Holborn  Hill,  for  the  figures  and 
torda  97  High  Holborn,  contained  in  the  label  of  the  firm,  and  has  omitted  to  insert 
I  ihe  figures  90^  the  names  Day  &  Martin,  in  the  manner  in  which  those  words  or 
ttmes  are  iuserteli  by  the  firm  in  their  said  figures  97." 

The  Defendant  by  his  affidavit  stated,  that  the  carts  of  the  Plaintiffs  now  bore  the 
■mes  <^  Charles  Day  and  Bichard,  and  not  Benjamin,  Martin.  That  previously  to 
is  the  Defendant's  vending  or  offering  for  sale  any  blacking,  he  applied  to  an  intinute 
DqiiBtDtance  of  his,  of  the  name  of  Martin,  to  join  him  in  the  manufacture  wd  sale 
Iwreof,  uid  obtained  permission  to  use  bis  name,  in  conjunction  with  h^  own,  as 
■unfacturers  and  venaors  of  blacking,  and  that  he,  the  Defendant,  was  now  in  treaty, 
nd  only  waiting  the  result  of  this  suit,  finally  to  settle  the  terms  of  a  partoership 
ith  Mr.  Martin,  for  carrying  on  the  said  business  of  blacking  manu]bctnrer8. 

Mr.  Tinney,  Mr.  Purvis,  and  Mr.  Toller,  in  support  of  tne  motion,  argued,  that 
le  I>efendant  was  intentionally  practising  a  fraud  upon  the  Plaintiffs,  and  a  deception 
B  the  public ;  and  that  whatever  might  be  his  ri^ht  to  manufacture  and  sell  blacking 
I  his  own-name,  still  he  had  no  right  or  authonty  to  assume  the  additional  name  of 
[artin,  and  use  labels,  &c.,  whose  general  character  was  so  similar  to  that  which  the 
Uuntiffs  and  the  testator  bad  long  been  in  the  haHt  of  using,  as  to  induce  purchasers 
r  believe  that  the  article  [87]  sold  by  the  Defendant  was  manufao tared  by  and 
irehased  from  the  Plaintiffs. 

Sfir.  Tomer  and  Mr.  Mylne,  eotUrit,  contended  that  the  Defendant  had  an  undoubted 
to  affix  his  own  name  to  his  own  muiufaoture,  and  that  he  had  antkority  to  add 
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that  of  Mr.  Martin,  with  whom  he  was  in  treaty  for  a  partnership.  That  tliere  in» 
a  marked  differenoe  between  the  labels,  and  as  to  those  points  ia  which  then  ra  l 
resembhuice,  they  had  tone  been  adopted  by  the  trade  in  general. 

That  the  Plaintiffs  had  practised  a  deception  on  the  {KiUic^  hy  representing  tW 
manufacture  to  be  that  of  Day  &  Martin,  while  no  person  at  thaw  namei  m. 
concerned  tiierein ;  tiiat  oonsequently  the  Plain^Gi  came  before  tiie  Coort  midr 
circumstances  to  disentitle  them  to  its  assistance. 

Knolt  V.  Morgan  (2  Keen,  213),  Ferry  t.  TrueJUt  (6  Bearan,  66),  wen  Tefencdta 

The  Master  of  the  Eoli^  [Lord  I^ngdale]  (without  hearing  a  reply).  What  a 
proper  to  be  done  in  cases  of  this  kind  must,  more  or  less,  depend  upon  the  man- 
stances  which  attend  them. 

There  are  cases  like  that  of  the  London  Conveyance  Company,  in  whicli  ^ 
injunction  is  granted  at  once ;  there  are  cases  like  that  of  the  Mexican  Balm,  in  vUck 
the  injunction  is  refused  until  the  Plaintiff  has  established  his  right  at  law.   In  ibov 
in  such  cases,  there  must  be  a  great  variety  of  circumstances ;  and  th»  Conit 
deal  with  each  case  according  to  the  nature  of  its  peculiar  circumstances. 

^88]  The  accusation  which  is  made  against  this  Defendant  is  this : — Uiat  he  k 
selling  ffoodsj  under  forms  and  symbols  of  such  a  nature  and  character,  as  will  iDdntt 
the  puUic  to  believe,  that  he  is  selling  the  goods  whidi  are  manufaetarBd  at  tk» 
manufactory  which  belonged  to  the  testator  in  this  cause,  tt  has  hen  vof 
correctly  said,  that  the  principle,  in  these  cases,  is  this : — that  no  man  has  a  r^it  t» 
sell  his  own  goods  as  the  goocb  of  another.  You  may  express  the  same  priociiueiaiu 
different  form,  and  say  that  no  man  has  a  right  to  dress  nimself  in  colours,  or  sdof^ 
and  bear  symbols,  to  which  be  has  no  peculiar  or  exclusive  right,  and  tliacfaf 
personate  another  person,  for  the  purpose  of  inducing  the  public  to  suppose,  eitbar 
that  he  is  that  other  person,  or  that  he  is  connected  with  and  selling  the  mannbctint 
of  such  other  person,  while  he  is  really  selling  his  own.  It  is  perfectly  manifest,  that 
to  do  these  tuingB  is  to  commit  a  fraud,  and  a  veiy  gross  mrad.  I  stated,  upon  a' 
former  occasion,  Uiat,  in  my  opinion,  the  right  which  any  person  may  have  to  ^ 
protection  of  this  Court,  does  not  depend  upon  any  exdlurive  right  which  be  I* 
supposed  to  have  to  a  particular  name,  or  to  a  particular  form  of  words.  His  rigst  ift 
to  be  protected  against  fraud,  and  fraud  may  be  practised  against  him  by  means  of  • 
name,  though  the  person  practising  it  may  have  a  perfect  right  to  use  that  wa$i 
provided  he  does  not  accompany  the  use  of  it  with  such  other  circumstances  u  W 
effect  a  fraud  upon  others.  i 

It  is  periectty  manifest,  that  two  things  are  required  for  the  accomplishmeDt  of  sj 
fraud  such  as  is  here  contemplated.    First,  there  must  be  such  a  general  resemblanslj 
of  the  forms,  words,  symbols,  and  accompaniments  as  to  mislead  the  public  Am 
secondly,  a  sufficient  distinctive  individuality  must  be  preserved,  so  as  to  procure  fi 
the  person  himself  the  benefit  of  that  [89]  deception  which  the  general  resemUance 
calculated  to  produce.    To  have  a  copy  of  the  thing  would  not  do,  for  tbon^i 
might  mislead  the  public  in  one  respect,  it  would  lead  them  back  to  the  place  ma 
they  were  to  get  the  genuine  urticl^  an  imitation  of  whu^  is  improperly  sought  to! 
sold.   For  the  accomplishment  of  such  a  fraud  it  is  necessary,  in  the  first  iostaooa,  I 
mislead  the  public,  and  in  the  next  place,  to  secure  a  benefit  to  the  party  pnetn^ 
the  deception  by  preserving  his  own  individuality. 

There  are  many  distinctions,  even  more  than  have  been  stated,  between  these  t«l 
labels.  It  is  truly  said,  that  if  anyone  takes  upon  himself  to  study  these  two  labdl 
he  will  find  several  marks  of  distinction.  On  the  other  hand,  the  colours  are  of  A 
same  nature,  the  labels  are  exactly  of  the  same  size,  the  letters  are  arranged 
in  the  same  mode,  and  the  very  same  name  appears  on  the  face  of  the  jars  or 
in  which  the  blacking  is  put.  It  appears,  therefore,  to  me  that  there  is 
sufficient  to  mislead  the  ordinary  run  of  persons,  and  that  the  object  oi  the  IM< 
is,  to  persuade  the  public  that  this  new  establishment  is,  in  scMne  way  or 
connected  with  the  old  firm  or  manufacturer,  and  at  the  same  time  to  set  purel 
to  go  to  90i  Holborn  Hill,  and  not  to  97  High  Holbom.  I  think  what  has  beeo 
here  is  quite  calculated  to  efflect  that  purpose,  and  the  Defendant  must  be  restniw' 

My  decision  does  not  d^nd  on  any  peculiar  or  exclusive  right  the  Plaintifft  *^ 
to  use  tiie  names  Day  &  Martin,  but  upon  the  fact  of  the  Defendant  nsji^ 
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names  in  connection  with  certain  oircumstancea,  and  in  a  manner  calculated  to  mislead 
the  public,  and  to  enable  the  Defendant  to  obtain,  at  the  expense  of  Da^'s  estate,  a 
beo^t  for  himself,  to  which  he  is  not,  [90]  in  fair  and  honest  dealing,  entitled.  Such 
being  my  opinion,  I  must  grant  the  injunction  restraining  the  Defendant  from 
carrying  on  th&t  deception.  He  has  a  right  to  carry  on  tiiel)U8in668  of  a  blacking 
manufacturer  honestly  and  fairly ;  he  has  a  right  to  the  use  ot  hu  own  name ;  I  wifi 
not  do  anything  to  debar  him  from  the  use  of  that,  or  any  other  name  calculated  to 
benefit  himself  in  an  honest  way ;  but  I  must  prevent  him  from  using  it  in  sach  a 
way  as  to  deceive  uid  defraud  the  public,  and  obtain  for  himself  at  expense  of  the 
PlaintiffiB,  an  undue  and  improper  advantage. 
The  form  of  the  injunction  was  discussed, 'when 

Tab  Master  of  thx  Bolls,  after  stating  that  he  was  inclined  to  rely  on  the 
tenns  of  the  injunction  in  Knott  v.  Morgan,  as  that  case  had  been  the  subjeot  of  appeal, 
ttid,  he  would  himself  settle  the  terms  of  the  injunction. 

By  the  terms  of  the  injunction,  the  Defendant,  his  servants,  &c.,  were  restrained 
from  selling,  or  exposing  for  sale,  or  procuring  to  be  sold,  any  composition  or  blacking 
described  as,  or  purporting  to  be,  blacking  manufactured  by  Day  &  Martin,  in 
bottles,  having  affixed  thereto  such  labels  as  in  the  Complainants'  bill  naentioned,  or 
■any  other  labels  so  contrived  or  expressed,  as,  by  colourable  imitation  or  oUienrise, 
to  repremnt  the  composition  or  blacUng  sold  by  the  Defendant,  to  be  the  same  as 
1^6  compontion  or  blacking  manufactured  and  sold  by  John  Weston  (the  manager), 
for  dlie  beiiefit  of  the  estate  of  Charles  Day  the  testator ;  and  from  uung  trade  cards, 
•0  conUived  or  expressed,  as  to  represent  that  any  composition  or  blacking  sold  or 
proposed  to  be  sold  by  the  Defendant,  is  the  same  as  die  composition  or  blacking 
manufactured  or  sold  by  John  Weston. 

[91]  Stobt  v.  Tongb.  Jan.  23,  25,  Feb.  20, 1844. 

[S.  C.  13  L.  J.  Oh.  191 ;  8  Jur.  666.] 

Whether  a  feme  covert,  who  is  entitled  to  a  reversionary  interest  in  a  chose  in  action, 
can,  by  obtaining  a  release  of  the  prior  interest^  effectually  dispose  of  the  property, 
^ucere. 

The  testator  gave  his  residuary  personal  estate  to  his  widow  danmte  vidvUaie,  and 
on  her  decease,  upon  certain  trusts,  under  which  Elizabeth,  the. wife  of  Q.  L.  Moore, 
was  entitled  to  a  vested  interest  in  one-ninth  part,  immediately  expectant  on  the 
decease  or  marriage  of  the  widow. 

The  property  amounted  in  the  whole  to  about  £1800,  and  consisted  of  a  mort- 
gage, and  of  a  sum  of  ^£31 2  consols  in  Court.  The  parties  being  desirous  of  com- 
promising the  suit,  the  widow  released  unto  G.  L.  Moore  and  wife  her  interest  in 
one-ninth  of  the  residuary  estate,  the  object  bein^  to  reduce  the  reversionary  interest 
■of  Mrs.  Moore  into  one  in  possession,  for  the  purpcwe  of  effecting  the  compromise. 

A  petition  was  now  [H'esented,  praying  a  division  of  the  consols  in  the  manner 
•agreed  upon,  and  Uie  question  was  whether,  under  these  circumstances,  the  share  of 
Mrs.  Moore,  a  married  woman,  could  be  effectually  dealt  with.  (See  Pvrdew  v.  Jacksont 
1  Russ.  1 ;  Eonner  v.  Morion,  3  Russ.  65 ;  Stife  v.  Everiit,  1  Myl.  &  Cr.  37.) 

Mr.  JEl^gers,  in  support  of  the  petition,  argued  that  the  interest  was  no  longer 
reversionary,  and  could  therefore  be  effectually  disposed  of  so  as  to  bind  the  wife,  if 
•he  survived.  He  cited  the  following  authorities: — Doswell  v.  Earle,  12  Ves.  473; 
Lewin  on  Trusts,  296  (2d  edit.) ;  fTUsm  v.  Oldham,  Ibid.  297  ;  Bean  v.  [9^1  Sykes,  2 
Hayes  on  Convey.  640  {5th  edit.) ;  Lachton  v.  Adams,  5  Law  J.  Rep.  (N.  S!)  Chanc. 
■382  ;  6  Jarman's  Convey.  236  (Ist  ed.) ;  Preston  v.  SmU,  2  Leg.  Ex.  601 ;  JZe  SUeodi^s 
Estaie,  3  Russ.  369. 

The  Mastbb  of  the  Rolls  [Lord  Langdale],  after  consideration,  thought  that 
the  principle  involved  in  tlus  case  was  of  too  much  importance  to  be  decided  on 
petiticm,  and  intimated  that  a  bill  must  be  filed  to  accomplish  the  wishes  of  the 
fsrties. 
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[02]  Bustard  v.  Saundbbs.  Nob.  9,  1843. 

[S.  C.  7  Jur.  986.   See  Nevnll  v.  Nevnll,  1871,  72,  L.  B.  13  Eq.  436;  ravened, LB. 
7  Ch.  253.    In  re  Seyt&a,  1887,  34  Ch.  D.  615.] 

A  sum  of  moDey  was  remitted  to  England,  to  be  secured  for  t^e  benefit  of  a  manied 
woman  and  her  children,  so  that  the  same  might  not  come  to  the  hands  of  hcr 
htuband.    Held,  that  they  took  as  joint-tenants. 

In  this  case,  Achilles  Preston  the  younger,  some  time  before  die  year  17&1, 
remitted  from  India  to  Achilles  Preston  the  elder,  his  father,  and  Alexander  Whit- 
church his  uncle,  £500,  "  which  he  directed  to  h6  secured  for  ike  heMfit  of  his  sister  Ata, 
then  the  wife  of  Cuthbert  Allanson,  and  Her  ehUdraij  so  that  the  same  mi^t  not  eow 
to  the  hands  or  power  of  her  husband." 

Ann  Allanson  had  three  children  only,  all  of  whom  were  bom  previoos  to  Ai 
yeeir  1764.    Ann  Allanson  suryired  all  her  children,  and  died  in  1812. 

The  question  was,  whether  the  mother  took  this  fund  for  life,  wil^  lemainder  to 
her  children,  or  whether  they  took  in  a  class  as  joint-tenants. 

Mr.  Femberton  Leigh  and  Mr.  Willcock,  argued  that  the  mother  and  her  children 
took  as  joint-tenants,  and  therefore  that  the  mother  became  entitled  to  the  whole  by 
survivorship. 

[93]  Mr.  Faber,  for  the  Defendant.  There  was  a  direction  to  secure  the  sum  ii 
question  for  the  sister  and  her  children,  excluding  the  husband.  A  settlement  wu 
therefore  contemplated,  and  in  canyine  into  raect  an  exeoutoiy  agreraoent  for  a 
setUement  expressed  in  such  terms,  the  Court  would  give  a  life-estate  to  the  panot, 
with  remainder  to  the  children  as  tenants  in  common. 

The  following  cases  were  cited,  Jvhber  v.  Jiibber  {9  Sim.  503),  Pe  WitU  t.  Jk  WOi 
(11  Sim.  41),  Vaughan,  v.  The  Marquis  of  Headfort  (10  Sim.  639),  Eobinsom  v.  TieUl 
(8  Ves.  142). 

The  Master  of  the  Rolus  [Lord  Langdale]  said,  he  should  follow  the  deciaioa 
of  De  Witte  v.  De  fTiUe,  and  he  held  that  the  mother  and  children  took  the  X500as 
joint-tenante. 

[93]   Man  v,  Bicketts.   Feb.  20,  21,  22,  1844. 

[AflBrmed  with  variadon,  sub  nom.  i2teM  v.  TWwhuZ,  1  H.  L.  C.  473  j  9  £.  R  841 
For  other  proceedinj^,  -see  7  Beav.  484 ;  9  Bear.  4.  See  WM  t.  Bynp,  1855^ 
1  Kay  &  J.  580 ;  WhWUld  v.  Langdale,  1876,  1  Ch.  D.  61.  Followed,  Jmnings  r. 
Jewmgs,  1878,  1  L.  R.  Ir.  552.  Distinguished,  King  v.  Kittg,  1884,  13  L.  R.  Ir.  SSLj 

An  heir  who  disputes  the  will,  may,  by  long  acquiescence,  lose  his  right  to  have  iM 
validity  tried  at  law,  upon  an  issue  aensavit  vet  non,  and  where  an  heir  had  acted 
devisee  in  trust  under  the  will  for  a  great  number  of  years,  he  was  refused  an  icsoi 

even  to  try  the  question  of  parcels. 
A  will  thirty  years  old,  produced  from  the  proper  custody,  proves  itself.   The  thir^ 

years  are  to  be  computed  from  the  date  of  the  will,  and  not  from  the  death  of  the 

testator,  and  are  calculated  as  at  the  time  of  its  production. 
Heir  at  law  being  also  the  devisee  in  trust,  misconducting  his  defence,  ordered  to  ptf 

all  the  costs  of  the  suit 

In  the  year  1802  the  testator,  George  Crawford  Bicketts,  purchased  a  mansoa 
and  166  acres  of  land  adjoining  thereto,  which  together  were  generally  called  and 
known  as  the  Asfaford  Hall  estate. 

[94]  In  1804  the  testator,  on  the  marriage  of  his  eldest  son,  the  Defendant  ThooW 
Bourke  Bicketts,  charged  a  portion  of  this  estate  with  a  sum  of  £4000  for  the  benefifc 
of  the  Defendant,  his  wife,  and  the  children  of  the  marriage. 

On  the  26th  of  April  1808  the  testator  made  his  will,  whereby  he  devised  as 
follows : — "  As  it  is  my  wish  and  desire  tfaiU;  all  mv  estate  in  l^in^Mhire,  called 
Ashfoid  Hall,  diould  1»  sold,  I  do  therefore  give  and  deviae  the  same  unto  my  mm 
Thomas  R  Bicketts,  and  my  son-in-law  the  Ber.  R  F.  HalliEaz,"  "in  tnist  to  sell,* 
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&0.  "  The  proceeds  of  such  sale,  after  deducting  what  may  be  due  on  the  mortaage 
^Tcn  on  my  eldest  son's  marriage,  I  give  and  bequeath  unto  my  sons  and  daughters 
in  OQwl  propOTdcma  share  and  share  alike/' 

The  testator  died  in  April  1811,  leaving  the  Defendant  Thomas  B.  Sicketts  his 
heir  at  law ;  and  Bbortl  v  after  in  the  same  month,  the  will  was  proved  by  Thomas  B. 
Kicketts  and  R.  F.  HalMaz. 

In  October  1811  the  trustees  put  up  the  whole  property,  including  166  acres,  for 
sale,  and  in  the  particulars  the  whole  was  treated  as  vested  in  devisees  in  trust  for 
sale;  the  property,  however,  was  not  then  sold.  In  1812  it  was  again  advertised  for 
sale,  in  terms  which  shewed  that  the  whole  was  included.  This  second  attempt  to 
sell  was  again  unsucoessfuL  In  1823  they  sold  a  part  of  the  estate  to  Miss  BucJdey, 
and  in  the  correspondence  of  the  Defendant  and  on  the  treaty,  no  doubt  was  made 
titber  as  to  the  name  of  the  estate,  or  as  to  what  had  passed  by  the  devise.  The 
etmveyanoe  to  Miss  Bw^y  was  executed  in  1824,  and  thereby,  after  reciting  the 
will,  &0.,  t^e  trustees  oonreyed,  and  ^1  the  Defmdant  Thomas  Bourke  Bic^tts, 
aa  heir  at  Uw,  confirmed,  the  pwtaoD  ^  the  proper^  purchased. 

fVom  the  death  of  the  testator,  the  Defendant  Thomas  Bourke  Itickette  retained 
poeseasion  of  the  property  unsold.  In  1831,  one  of  the  testator's  children  having 
become  bankrupt^  his  assignees,  in  December  1836,  filed  this  bill  against  the  trustees 
of  the  wiU  and  others,  to  bave  the  trusts  of  the  will  performed,  for  an  account  of  the 
jm>eeed8  of  tJbe  property  sold,  and  of  the  rents,  and  for  the  sale  of  the  remainder. 
The  will  was  not  proved  by  the  attesting  witnesses,  but  was  produced  only  from  the 
{HToper  custody,  it,being  conceived  that,  being  thirty  years  old,  it  proved  itself. 

Mr.  Kindereley,  Mr.  Turner,  and  Mr.  Hallett,  for  the  Plaintiffs. 

Mr.  C.  P.  Cooper,  and  Mr.  Kent,  for  the  Defendant  Thomas  B.  Bickette,  resisted 
the  claim  of  t^e  PUintiffs,  insisting,  firsts  that  the  will  bad  not  been  properly  proved 
in  the  cause ;  that  if  the  mere  production  of  an  ancient  will  was  sufficient  |«oo^  the 
thirty  years  must  be  computed  from  the  death  of  the  partv,  when  it  first  had  any 

T ration,  and  must  end  before  the  filing  of  the  bill,  or  at  all  events  upon  the  filing 
the  answer  contesting  its  validity  (1) ;  secondly,  that  under  the  devise  of  the 
estate  called  Ashford  HsJl,  the  hall  or  mansion  and  a  few  acres  of  land  passed,  and 
not  the  whole  166  acres ;  thirdly,  that  he  was  not  accountable  for  the  intermediate 
renta,  or  at  all  events  not  for  more  than  six  years ;  and,  [96]  lastly,  that  he  was 
entitled  to  an  issue  devisavU  vel  turn  to  try  the  validity  of  the  will,  or,  at  least,  to 
determine  the  question  of  parcels. 

Mr.  Tinney,  Mr.  Boupell,  and  Mr.  Willcock,  for  other  Defendants. 
The  Master  of  the  Rolls  [Lord  Langdsle].  In  such  a  case  aa  this,  I  ousht 
not  to  ask  for  a  rep^.  It  seems  to  me  too  deur  a  case.  The  only  point  on  which  I 
had  a  doubt  was,  whether  under  any  drcamstances  the  heir  at  law  might  not  have 
an  issue  deviaami  vel  wn.  Three  points  have  been  raised  here  by  way  of  defence. 
First,  that  it  is  not  jvoved  that  there  was  any  such  will ;  secondly,  supposing  there 
was  such  a  will,  that  it  does  not  appear  that  the  whole  of  this  estate  passedby  it : 
thirdly,  if  it  shall  a{^>ear  there  was  such  a  will,  and  that  such  an  estate  passed  by  it^ 
Uien  that  the  Defendant  is  not  bound  to  account  for  the  rents  and  profits  beyond 
six  years. 

This  case  certainly  surpasses  anything  I  have  met  with.  The  testator  had  pur- 
chased an  estate  in  Shropshire,  which  was  called  the  estate  of  Ashford  Hall,  or  Ash- 
ford Hall  estate,  which  estate  is  described  in  several  deeds  executed  before  the  date 
of  the  will ;  the  testator  then  mi^es  this  will,  "  As  it  is  my  wish  and  desire,"  &o. 

The  will  was  dated  on  the  26th  of  April  1808.  The  testator  died  in  April  1811, 
and  the  will  was  proved  a  veiy  short  time  afterwards.  The  Defendant  Thomas 
Bourke  Bit^etts,  who  was  himself  entitled  to  the  benefit  of  a  mortgage  on  the  greatest 
part,  though  not  the  whole  of  the  proper^,  accepted  the  devise,  and,  with  his  co-[97}- 
trustee,  took  upon  himself  the  execution  of  the  trust.  In  the  same  year  he  advertised 
the  whole  for  sde,  and  described  the  whole  as  the  Ashford  Hall  estate,  or  the  estate 

(1)  See  M'Kemn  v.  Fraser,  9  Ves.  5 ;  Doe  drni.  Oldham  v.  fFolIty,  8  Bam.  &  Cr. 
22 ;  BoUtm  v.  Lloy,  1  Mol.  30.  On  the  last  point  see  the  cases  of  Tveker  v.  Sanger^ 
IfCleland,  424.   S.  C.  13  Price,  119,  and  see  Earl  ofFrngalv.  Blake,  1  Molloy,  113. 


Digitized  by 


Google 


1000 


MAN  V.  BICKETTS 


ealled  Ashl<ffd  HaU,  and  as  consisting  of  166  acres  of  land,  being  the  whole  <rf  ^ 
land  and  property  which  it  now  in  qaestion.  A  sale  was  not  then  effected,  ud  it 
the  following  year,  he,  eonsistently  with  the  duty  which  was  imposed 
together  with  Sir.  Hallifax,  ^^S!*^  advertised  the  property  for  sale,  not  in  nue 
words,  but  in  words  quite  sumlnently  deseriptive  to  shew  tluit  Uie  wfadie  was  messt 
It  is  therefore  a  matter  beyond  all  question,  and  a  purely  idle  thin^  to  doubt,  far  a 
moment,  that  he  and  his  co-trustee  accepted  the  devise  made  to  them  in  trust,  that  thn 
undertook  to'perform  the  trust,  and  at  that  time  fairly,  honestly,  and  io  due  dischsree 
of  their  duty  endeavoured  to  perform  the  trust,  by  seUing  the  eertate,  in  order  that  w 
proceeds  might  be  divided,  according  to  the  direction  of  the  wilL  The  second  attempt 
to  sell  was  not  more  successful  than  the  first.  Several  yearn  elapsed  which  have  not  ben 
accounted  for,  but  there  appears  to  have  been  a  treaty,  which  ended  successfully  in  tke 
sale  of  a  portion  of  the  estate  to  Miss  Buckley.  The  Defendant^  Mr.  Bic^etts,  toc^ao 
active  part  upon  that  occasion,  and  we  have  his  correspondence  on  tJie  treaty ;  in  vliit^ 
there  appears  to  have  been  not  the  least  doubt  or  hedtation  as  to  the  name  m  the  esutc^ 
as  to  what  passed  by  the  devise,  or  as  to  t^e  dutv  of  hinuelf  and  his  oo-tnutee. 

Upon  the  peifonnanee  <d  the  contract  witin  Miss  Buckley,  a  emvieyanoe  wu  , 
executed  to  her,  in  which  the  testator's  will  is  recited,  and  tins  i^tleman  and  Ui 
co-trustee,  as  trustees,  join  in  conveying.  It  is  clear  from  this  deed,  that  tbt 
particular  attention  of  this  gentleman  was  called,  and  must  have  been  called,  at  tbe 
[98]  time,  to  his  own  character  as  heir  at  law ;  for  after  conveying  as  trustee,  he,  in 
his  character  of  heir,  ratifies  and  confirms  what  had  been  mwiously  done  by  die 
trustees;  yet  he  now  affects  to  say,  in  the  first  place,  that  there  was  no  soch  doty 
executed  will,  and,  in  the  next  place,  that  a  very  small  portion,  and  not  the  vlude 
of  these  lands,  passed  by  the  will.  This  is  by  no  means  all.  There  continue  a  sena 
of  transactions,  further  negotiations  with  this  lady,  and  a  correapODdence,  whidi 
further  evidences  t^e  nature  of  the  case.  It  certainly  is  not  without  ocmiidnihle 
surprise  that  one  hears  such  a  defence  raised  after  what  has  taken  jdaoe. 

Afterwards  one  of  his  brothers  becomes  a  banfanpt^  and  the  eatate^  as  to  two- 
sixth  parts  of  it,  becomes  vested  in  his  assignees,  ana  thai  in  the  year  1835  tUi 
gentleman,  being  called  upon  to  give  an  account  of  this  trust,  does  not  raise  tbe 
smallest  question  as  to  the  will,  or  as  to  what  passed  ^  it,  or  as  to  what  was  hit 
duty  as  trustee  in  regard  to  the  sale  of  the  estate.  He  however  sets  up  a  mort 
extraordinary  claim ;  for,  admitting  that  there  was  this  trust  for  a  sale,  and  that  it 
wafi  to  be  made  for  the  benefit  of  himself  and  his  brothers  and  sisters,  he  saya^ 
but  there  is  no  devise  at  all  of  the  rents  intermediate  between  the  death  of  tbe 
testator  and  the  sale  of  the  estate.  I  may  keep  the  estate  unsold  for  forty  yean, 
and  the  persons  who  are  objects  of  the  trust  are  entitled  to  no  benefit  from  ue 
to  accrue  in  the  meantime.  That  is  what  he  seems  to  have  sud  in  his  axmndnsMs 
under  the  bankruptcy. 

It  is  really  not  worth  while  to  go  any  further,  though  tiiere  are  other  thii^ 
«tate^  as  the  account^  &o.,  of  the  proof  ot  which  I  am  not  w^  sattsfied.  I  han 
stated,  however,  far  more  than  enough  to  make  it  absolutely  [99]  inenmbent  on  the 
■Court  to  say,  that  there  is  abundant  proof  of  his  continued  acting  as  trnstee.  It  i* 
proved  that  he  has  acted  as  trustee,  claimed  the  right  to  be  devisee  of  the  tnut, 
■admitted  that  he  was  to  perform  his  trust  from  the  time  of  the  testator's  death  for 
the  full  period  of  twenty-five  years,  and  it  is  plain  that  he  has  d<xie  this  with  Ub 
«ye8  constantly  open,  and  perfectly  well  knowing  all  the  circumstanoea ;  there  ii  not 
A  pretence  to  the  contrary,  except  what  I  shall  presently  notice. 

The  assi^ees  of  the  bankrupt  brother  filed  this  bill  in  December  1636.  Tbe 
evasive  and  improper  conduct  of  this  Defendant,  as  to  the  mode  of  answering  tbe 
bill,  can  have  no  effect  on  his  tights  at  the  hearing;  bat  he  did  certainly,  in  tbe 
most  extraordinary  manner,  evade  answering  the  huL,  for  reasons  which  woidd  bear 
no  consideration  at  all  However,  at  length  an  answer  is  obtained,  and  what  does  be 
say  and  nut  in  issue?  He  admits,  in  the  third  answer,  that  the  testator  was  seiaed. 
that  he  duly  made  and  published  bis  last  will,  of  such  date,  and  to  audi  purport  and 
effect  as  in  the  bill  mentioned.  He  admits  the  testator  was  of  sound  mind.  Whether 
it  was  executed  so  as  to  pass  freehold  estates,  he  submits  to  tbe  Court;  he  raise*  a 
question  upon  that   Then  he  states  that  this  Ashford  Hall  estate,  which  be  bsd 
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admitted  over  and  over  again  to  consist  of  166  acres  of  land,  consisted  of  a  messuage, 
garden,  and  so  on,  and  ten  acres  of  land.  He  repeats  the  same  thing  over  and  over 
again  in  different  parts  of  the  answer,  and  says  afterwards,  that,  accoiding  to  his 
knowled^  and  belief,  the  only  estate  in  Shropshire  called  Ashford  Hall  which  passed 
by  the  will,  and  is  thereby  directed  to  be  sold,  was  a  capital  messuage  and  apparten- 
SDces,  together  with  part  only  of  his  other  freehold  estate. 

[KXy^Does  he  or  not  mean  to  admit  that  that  part  passed  ?  I  am  very  much 
disposed  to  think,  if  it  were  necessaiy  to  determine  that  question,  that  he  did  admit 
tfaat  part  passed,  consequently  that  there  was  a  sood  devise,  and  consequently  that 
la  was  not  entitied  to  have  an  issue  of  denaavii  vet  lum.  However,  it  is  ambiguous : 
the  answer  is  |)repared  with  studied  ambiguity,  for  the  very  purpose,  I  presume, 
of  preventiDg  him  from  committing  himself,  in  the  way  he  might  nave  done,  if  he 
bad  said  there  was  a  good  devise  of  this  or  not  a  good  devise  of  the  other  part  of 
the  estate.  He  did  not  wish  to  do  that^  but  to  express  himself  in  such  ambiguous 
terms  as  to  avoid  the  consequences  which  might  arise  from  a  distinct  statement  of 
the  fact. 

I  was  veiy  anxious  to  ascertain,  among  other  things,  what  it  was  that  this 
gentleman  supposed  he  had  discovered  after  this  bill  had  been  filed,  and  when  he  was 
called  upon  to  state  what  passed  by  the  devise,  and  which  discovery  caused  a  tot&l 
alteration  of  the  opinion,  upon  which  he  had,  advisedly,  acted  for  not  less  than 
twenty-five  years.  What  he  says  is  this,  "that  he  did  not  know,  until  he  was 
eslled  upon  oy  the  original  biU  to  state  what  the  Ashford  Hall  estate  consisted  of, 
tiiat  the  testator  was  seised  of  anything  so  called  except  his  mansion-house  in 
Shropshire,  or  of  any  real  estate  which  would  not  have  passed  under  a  devise  of  his 
mansion-house  in  Shropshire  called  Ashford  Hall;  and  the  Defendant  then  dis- 
covered, for  the  first  time,  that  the  testator  had  shrubberies  and  fish-pools,  which 
had  been  purchased  from  an  adjoining  estate  a  few  years  before  he  purchased  the 
property,  and  were  then  so  called,  as  well  as  the  said  mansion-house,  and  would  not 
have  passed  under  a  devise  of  the  mere  mansion-house  only." 

[1011 1  was  curious  to  see  how  these  things  were  described  in  these  deeds — ^it 
was  rather  impcuinnt  to  do  so.  The  deeds  convey  "all  that  capital  messuage  or 
■aDrion-lionBe,  with  the  gardens,  shrubberies,  stables,  fish-pools,  coach-house,  buiKiing, 
and  appurtenances  thereto  belon^n^  called  Ashford  Hall."  Now  he  has  not 
Attempted  to  shew  by  the  least  distinctton  tiiat  those  words  do  not  apply. 

The  real  qnestion  is,  whether  I  am  to  direct  an  israe  upon  one  point  or  the  other. 
The  Defendant's  counsel  does  not  desire  that  I  should  take  any  admission  from  him, 
therefore  I  will  consider  it  as  not  admitted  at  all.  The  will  is  proved  sufficiently  for 
this  Ck>urt  to  establish  it ;  it  is  proved  to  be  thirty  years  old  from  the  date  to  the 
time  when  it  is  produced ;  and  sufficient  authority  has  been  produced  from  the 
decisions  at  common  law  that  this  is  enough.  Since  I  came  into  Court,  the  registrar 
has  reminded  me  that  I  had  a  case  here,  on  the  same  subject-matter,  some  time  since, 
Ind  in  which  the  same  point  was  decided.  I  apprehend  that  this  ia  perfectly  dear, 
iuid  that  the  proof  is  sufficient.  This  is,  therefore,  a  case  of  the  wilt  being  proved, 
and  the  question  is,  whether  it  is  to  be  established  without  an  issue  devisapit  vd  non. 
I  quite  concur  in  the  opinion  that  was  exi»ressed  by  Chief  Baron  Alexander  in  the 
ieaae  dted.  It  is  the  ordinary  course  to  grant  an  issue  at  the  request  of  an  heir,  but 
it  is  not  a  necessary  course,  when  the  speciid  cireumstances  are  such  as  to  make  it 
nanifestly  improper.  Now  no  case  has  been  produced  from  the  books,  in  which, 
opon  special  reasons  assigned,  the  heir  at  law  has  been  refused  such  an  issue  to  try 
Ins  riAt  at  law,  and  I  nave  not  met  with  any  such  case  myself ;  the  case  before 
Chief  baron  Alexander  was  not  one,  for  there  it  was  granted.  I  am  therefore  under 
liie  necessity  of  making  a  precedent  in  this  case.  Mr.  [10^  Ricketts  will  have  the 
benefit  of  considering  it  as  a  point  newly  decided,  if  he  thinks  fit  to  do  so.  I  adopts 
however,  the  opinion  of  Chief  Baron  Alexander,  in  which  I  concur ;  and  the  question 

whether  the  special  circumstances  of  this  case  are  such,  as  to  make  it  proper  to 
•ct  upon  that  opinion.  I  am  of  opinion  they  are.  What^  shall  a  trustee,  taking 
upon  himself  a  trust  in  the  year  1811,  proceeding  towanls  the  execution  of  it, 
carrying  part  of  it  into  execution,  procuring  the  payment  to  himself  of  the  mortgage, 
which  was  to  be  paid  in  execution  <3t  that  trusty  and  proceeding  throughout  the  whole 
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course  of  this  business  in  the  manner  be  has  done  in  this  case,  when  the  viU  i» 
produced  and  proved,  when  he  himsdf  does  not  deny  its  validity  by  his  answer,  be 
permitted  to  say,  after  idl  this  length  of  time,  "Whatever  inoonvenienoe  may  hsf^ 
to  the  parties,  I  have  a  ri^ht  to  have  this  matter  tried  by  an  issue  devuaat  vel  wmt' 
I  am  of  opinion  that  he  u  not  so  entitled.  The  spediU  circomstanoes  of  this  cate 
seem  to  me  to  take  it  out  of  the  general  rule,  and  bring  it  within  the  particaUr  rale 
mentioned  by  Chief  Baron  Alexander.  I  have  great  doubt  whetjier  this  gentlmn 
will  ever,  in  any  way  whatever,  be  brought  to  say  that  be  does  not  believe  that  Uk 
will  was  duly  executed  by  his  father.  I  believe  there  are  boundaries  beyond  wti/k 
he  will  not  go. 

The  next  question  is,  whether  I  am  to  direct  an  issue  to  try  parcel  or  no  pircd. 
It  would  be  absurd  to  do  it  after  what  baa  passed  here,  after  what  is  contaiofid  in 
these  deeds,  after  tbe  description  given  by  tnis  gentleman  himself,  after  the  com- 
apondence  produced  under  his  own  hand,  in  which  he  admits  all  these  tihin^  and 
upon  his  statement  in  his  aoswer,  that  the  only  things  he  has  described  are  the  fiik- 
ponds  and  the  shrubbery,  which  wwe  acquired  a  few  years  before  the  testatw  pll^ 
[K^Tohased  the  estate.  It  would  be  absurd  if  I  were  to  do  it.  This  Court  is  not 
bound  to  direct  an  issue  to  try  a  matter  of  thia  kind^  if  it  is  satisfied  npoo  Uw 
evidence  before  it.  I  am  clearly  satisfied  the  whole  of  this  passed,  and  I  must,  there- 
fore, so  declare,  in  the  decree  I  am  to  make. 

The  next  question  is,  whether  there  is  to  be  an  account  of  the  rents.  Can  anf- 
body  doubt  that  a  trustee,  taking  possession  of  an  estate,  receiving  the  rents,  applyii^ 
them  to  his  own  use,  professing,  down  to  the  year  1835,  that  he  intends  to  execute 
the  trust,  professing  beyond  all  doubt  or  question,  therefore,  that  he  holds  tbe 
possession  for  the  use  of  the  cestui  que  truat — are  we  to  be  told,  there  has  beeo  M 
demand  of  it^  because  they  have  confided  in  his  professions,  that  the  trust  was  to  bi 
executed  by  sale,  down  to  the  time  when  this  bul  was  filed  in  1836,  and  that,  there- 
fore, they  were  not  to  call  upon  him  for  any  accounts  whatever,  but  that  he  is  to  be 
allowed  to  apply  the  rents  he  has  received  for  his  eesivi  que  inai  to  his  own  niel 
Upon  none  of  these  points  do  I  feel  that  I  ought  to  hesitate  at  all. 

Upon  the  first  point,  it  is  very  possible  this  is  a  new  decision,  and  it  is  voy 
possible  it  may  deserve  consideration  elsewhere.  I  have,  however,  stated  what  is  mf 
deliberate  opinion  upon  it. 

The  will  must  be  established.  It  must  be  declared  that  the  whole  of  the  testate's 
land  in  Shropshire  passed  by  this  wilL  Then  there  must  be  an  account  taken  of  the  i 
rente  as  prayed  for  by  the  bill,  except  only  that  the  Plaintiff  must  not  have  annual 
rests  in  the  accounts.  In  taking  the  accounts  care  must  be  taken  with  respect  to  the 
mortgage.  This  gentleman  was  entitled  to  have  the  interest  of  the  mortgage,  then- 
fore,  m  taking  [104]  the  acoounte,  he  must  be  allowed  up  to  the  time  when  Al 
mortgage  was  paid  off.  There  must  be  an  occupation  rent  set  upon  tiiis  pn^tcf^ 
during  the  time  the  Defendant  was  in  the  occupation  of  the  property. 

Lutly  comes  the  question  as  to  the  costs,  and  I  am  bound  to  take  into  ocnsdefr 
tion  the  whole  conduct  of  the  Defendant.  He  must  pay  the  costs  of  this  suit  op  to 
this  hearing.  Beserve  the  costs  of  the  subsequent  proceedings.  The  costs  of  ^ 
Co-defendants  must  be  paid  by  the  Plaintdfis  in  the  first  instance,  and  they  to  recorer 
them  over  against  the  Defendant. 

[104]   In  re  Brough.    Jan.  16,  19,  1844. 

The  clerk  at  tiie  Enrolment  Office  cannot  receive  an  enrolment  oonditionaUy,  and  die 
Master  of  ^e  BoUa  refused  to  cancel  m  vacate  an  enrohnent  of  a  specificaticm  vhid 
had  been  left  at  the  office,  and  had  been  enrolled,  notwithstanding  direetioBS  not 
to  enrol  it  until  further  order. 

This  was  a  petition  of  a  patentee,  praying  that  the  enrolment  of  his  patent  might 
be  cancelled  or  vacated,  under  the  followmg  circumstances,  stated  in  the  potion 

The  Petitioner  obtained  a  patent^  dateathe  Sd  of  June  1843,  sul^'eet  to  the  vsaal 
conditions  for  making  it  void  in  default  of  the  patentee  enrolling  a  ^ecifiotifl 
within  six  months  "  next  and  immediately  i^ter  the  date  <d  the  letten  patoit" 
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The  Bpecifioation  being  acknowledged  by  the  Petitioner  was,  on  Monday  the  4tb 
day  fA  I)ecember  1843,  taken  to  the  Enrolment  OfSce  and  delivered  ,  to  a  olerk  in 
attendance  there,  with  written  instructions  annexed  not  to  enrol  it  until  farther 
order,  it  being  doubtful,  [106]  whether  the  enrolment  of  it  on  Monday  the  4th  of 
December  would  be  in  sufficient  time  to  prevent  the  letters  patent  from  being  void. 

The  written  instructions  were  as  follows  : — "  Brough's  specification.  To  be  left  at 
the  Enrolment  Office ;  but  as  yesterday  was  the  last  day,  and  it  being  doubtful 
whether  the  patent  is  not  void,  although  the  last  day  was  on  a  Sunday,  we  do  not 
wish  it  enroUeKl  at  present,  until  further  advised  as  to  its  utility.  If  we  wish  it  to  be 
enrolled,  it  will,  of  course,  be  marked  as  of  to-day." 

On  the  6th  of  December  the  Petitioner  a^n  ci^led  at  the  Enrolment  Office,  when 
the  olerk  referred  to  the  fact  of  having  reoeived  the  specifications,  upon  the  twms  of 
the  aforesaid  instructionB,  bat  stated  that  if  it  was  intended  to  be  enndled,  it  was 
necessary  that  he  should  be  informed  of  sach  intention. 

The  Petitioner,  being  advised  not  to  rely  on  the  first  patent,  applied  for  a  new 
grant,  and  there  being  no  opposition,  it  was  probable  that  the  new  grant  would  be 
completed  vn  a  fortnight. 

The  Petitioner's  agent,  on  the  9th  of  January,  applied  at  the  Enrolment  Office  for 
the  specification  "  when  he  was  informed,  to  his  great  surprise,  that  the  same  had 
been  enrolled,  notwithstanding  the  written  instructions  to  the  contrary."  The  agent 
required  that  it  might  be  cancelled,  but  was  ultimately  informed  that  it  ooald  not  be 
cancelled  without  an  order  of  the  Master  of  the  Bolls. 

The  patentee,  by  his  petition,  stated,  that  his  interest  might  be  most  prejudicially 
affected,  if  such  unauthorised  enrolment  was  allowed  to  remain  onoanoelled  and 
p.06]  unvacated,  and  that  he  would  be  prepared  to  enrol  a  specification  of  his 
invention,  as  soon  as  the  letters  patent  for  which  he  was  applying  were  sealed,  which 
would  be  in  about  a  fortnight  He  prayed  that  the  enrolment  of  the  patent  might  be 
cancelled  or  vacated. 

Mr.  James  Parker,  in  support  of  the  petition,  referred  to  Ex  parte  Peek  (I  Bro. 
C.  C.  578). 

Jim.  19.  The  Master  of  the  Bolls  [Lord  Langdale].  I  cannot  make  any 
order  on  this  petition.  The  case  cited  of  Ex  parte  Beck  does  not  apply ;  for  on 
enquiry,  I  find,  that  in  that  case  there  had  been  no  enrolment,  and  the  question  was, 
if  there  was  to  be  an  amendment  or  a  new  patent. 

Here  the  specification  was  taken  to  the  Enrolment  Office  on  the  4th  of  December, 
and  nothing  was  done  until  the  9th  of  Januaiy. 

I  am  of  opinion  that  the  spedfieation  can  be  delivered  into  the  office  only  for  the 
purpoae  of  being  enrolled.  To  make  the  enrolment  is  in  such  a  case  the  sole  business 
of  the  office ;  the  Petitioner  had  no  right  to  give  special  directions  to  the  clerk  there, 
and  if  he  meant  to  keep  any  control  over  the  enrolment,  he  ought  to  have  kept  the 
specification  in  his  own  hands.  It  was  no  part  of  the  c^Koers  duty  to  act  as  the 
agent  of  the  Petitioner  in  such  a  matter. 

I  had  rather  not  say  more  as  to  this  matter,  or  as  to  the  effect  of  the  3d  of 
December  being  a  Sunday,  further,  than  it  appears  to  me  a  serious  question,  whether 
the  Petitioner  oan  be  relieved  by  any  authority  less  than  an  Act  of  Parliament. 

T107]  Marquis  of  Hertford  v.  Lobx>  Lowthsr.  (The  Countess  of  ButCHTOLDr's 

Case.)   June  9,  10,  Dee.  13,  1843. 

[S.  C,  13  L.  J.  Ch.  41  i  7  Jur.  1098.] 

A  testator  bequeathed  as  follows : — "  To  M.  C.  B.,  besides  Austrian  metaUiques  for 

104,000  florins,  I  give  £6000."  By  a  subsequent  codicil  he  bequeathed  as 
follows  : — "  Whereas,  I  have  by  indorsement  on  two  little  parcels,  containing  104 
Austrian  bonds  of  1000  florins  each,  given  them  to  M.  C.  B. ;  I  confirm  said 
disposition,  and  add  to  it  £20,000."  Held,  first,  that  the  testator,  as  to  the 
Austrian  securities,  referred  to  the  same  subject-matter ;  and  the  testator  not 
possessing  such  securities  at  his  death,  t^at  the  gift  of  them  fuled ;  fmd,  secondly, 
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that  the  ^fu  of  the  two  sums  of  £5000  and  £20,000  (thoogfa  both  iren  con- 
nected with  the  gift  (rf  the  aame  Austrian  securities)  were  cumalative  sod  not 
substitutional 

Where  a  testator,  having  given  a  general  legacy,  by  a  subsequent  instninient  makei 
it  specific,  the  ademption  of  the  specific  legacy,  without  more,  w31  not  sM  op  the 
general  legacy. 

The  late  Afarquis  of  Hertford,  the  testator  in  this  cause,  having,  by  serenl 
codicils  to  his  will,  made  lai^  provisions  for  bis  ward  the  Countess  Berchtoldt,  1^  t 
codicil  dated  Boulogne-sur-Mer,  17th  of  September  1835,  bequeathed  as  foUon:— 
"  To  Matilda  Countess  Berchtoldt,  besides  Austrian  metalliques  for  104,000  florin^  I 

give  £5000." 

By  another  codicil,  dated  Milan,  27th  of  January  1837,  he  bequeathed  as  follows:— 
"  Whereas  I  have,  by  indorsement  on  two  little  parcels  oontainii^  104  Austrian  bonb 
of  1000  florins  each,  given  them  to  Matilda  Countess  Borchtoldt,  I  oonfirm  aiil 
disposition,  and  add  to  it  £20,000  English  currency." 

By  a  subsequent  codidl,  dated  in  April  1839,  he  ratified  and  o(»ifirmed  his  wiE 
and  codicil. 

The  Master,  by  his  separate  report,  made  pursuant  to  the  decree,  found,  that  tiie 
testator  did  not  die  possessed  of  the  Austrian  metalliques  for  104,000  fiofiits 
(mentioned  in  the  codicil  of  the  17th  of  September  1835),  or  of  the  104  Austanu 
bonds  (mentioned  in  the  codicil  of  the  27th  of  January  1837) ;  and  he  therefm 
found,  that  the  legacies  of  Austrian  metalliques  for  104,000  florins,  and  104  Anstriin 
bonds  of  1000  florins  each,  [108]  were  adeemed.  And  he  further  found,  that  the 
legacy  of  £20,000,  mentioned  in  the  codicil  of  the  27th  of  January  1837  wis  s 
substitution  for  the  legacy  of  £5000  mentioned  in  the  codicil  ox  the  17th  of 
September  1835 ;  and  m  conformity  with  the  finding,  the  Master,  in  taking  aa 
account  of  what  was  due  to  the  Countess  Berchtoldt,  excluded  the  bequests  contamed 
in  the  codicil  of  the  17th  of  September  1835,  and  the  bequest  of  104  Austrian  bends 
of  1000  florins  each,  mentioned  in  the  codicil  of  the  27th  of  January  1837. 

The  countess  took  exceptions  to  the  Master's  report,  and,  admitting  the  I^acsy  d 
104  Ausbian  bonds  for  1000  florins  each  was  a  specific  legacy  and  adeemed,  abe 
claimed  to  be  entitled  to  the  legacies  alleged  to  be  given  by  the  codicil  of  the  ITth 
of  September  1835,  and  also  to  the  £20,000  given  by  the  codicil  of  the  27th  of 
January  1837. 

Mr.  G.  Turner  and  Mr.  Tripp,  for  the  Countess  Berchtoldt. 
Mr.  Pemberton  Leigh  and  Mr.  FoUett,  for  the  executors. 

Sir  C.  Wetherell,  Mr.  Eindersley,  and  Mr.  Schombers^  for  the  residaaiy  legatee. 

Dec.  12.  The  Master  of  the  Rolls  [Lord  Langdah].  In  amount  aad  descrip- 
tion, Austriui  metalliques  for  104,000  florins  have  the  same  meaning  with  lO^ 
Austrian  bonds  for  1000  florins  each ;  and  as  to  the  legacy,  it  has  been  argued,  Ist^ 
That  the  first  gift  was  a  general  [109]  legacy.(l)  2dly,  That  the  second  ^t^  which 
is  a  specific  legacy,  was  not  a  substitution  for  the  first  (Hur^  v.  Beoeft,  5  Had.  358 ; 
Gwf  V.  Sharp,  1  Myl.  &  K.  589;  Robley  v.  Kobley,  2  Beavan,  95;  /Tray  v.  Fidd, 
6  Mad.  300 ;  Mackenzie  v.  Mackenzie,  2  Buss.  262) ;  and,  3dly,  That  if  it  ought  to  b» 
so  considered,  the  ademption  of  the  substituted  legacy  open^ed  as  a  reriTor  the 
gift  for  which  it  was  suratituted. 

Looking  minutely  at  the  words  used  by  the  testator  in  both  the  codicils  in 
question ;  observing  that  in  the  second  of  them  he  evidently  treated  the  aft 
having  been  made  by  the  indorsement  on  the  parcels,  and  that  by  the  first «  tb» 
he  rather  alludes  to  the  gift  as  having  been  otherwise  made,  than  as  being  then 
made,  I  think  that  he  must  be  considered  as  referring  to  the  same  subjeet-ntatter,  the- 
same  specific  liBocy  in  both  instruments,  and  that  in  the  two  oodiciU  he  was  not 
intending  to  make  two  distinct  jgifts,  or  two  gifts  of  which  t&e  last  was  to  be  a 
substitution  for  the  first,  but  was  intending  to  allude  to  one  gift  otherwise  made ;  bat 
if  the  case  were  otherwise,  if  the  first  of  these  two  codicUs  gave  a  geneial  legacy,  and 

(1)  Sobinsm  v.  Addison,  2  Beavan,  516 ;  Bnmsdon  v.  Winter,  Ambler,  56 ;  JBeM  r. 
CaUow,  3  Yes.  289 ;  and  Barclay  v.  IFainwrighi,  3  Vea.  462. 
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the  sflooud  a  specific  legacy,  I  shoald  be  of  opinion  t>hat  the  subject  of  die  gift  was 
the  same.  It  does  not,  indeed,  appear  by  {noo^  that  t^e  testator  actually  poseessed 
Austrian  metalliques  for  104,000  florins  on  the  17th  of  September  1836.  It  may 
possibly,  however  improbably,  have  been,  as  now  argued,  that  ne  meant  such  securities 
to  Uiat  amount  to  be  purchased,  out  of  his  general  estate,  for  the  legatee,  and  that  he 
afterwards  purchased  the  same  amount  himself,  and  made  a  specific  gift  or  legacy  of 
them  Even  if  this  improbable  state  of  facts  appeared,  I  could  [llO]  not  find  any 
ground  for  presuming  that  he  intended  to  give  the  amount  as  a  sjpecific  l<^gacy  in  one 
codicil,  and  leave  his  executors,  acting  under  the  former  codicil,  subject  to  the 
obligation  of  purchasing  an  equal  amount  for  the  same  legatee  out  of  his  general 
assets.  I  should  find  it  necessary  to  ccmclude,  that  the  specific  legacy  was  intended 
to  be  a  substitution  for  the  first ;  and  if  the  testator  himself  made  a  legacy  specific, 
which  was  at  first  intended  to  be  general,  I  am  of  opinion  that  the  ademption  of  the 
speoifie  l^acy,  without  more,  wmild  not  set  up  the  general  legacy.  It  tiierefore 
Mf^ean  to  me  that  die  Master's  report  is  rij^t,  in  not  finding  anything  to  be  due 
to  iJie  Countess  Berehtoldt  in  respeet  of  the  104,000  florins  mentioned  in  the  two 
codicils. 

The  Master  has  further  considered,  diat  the  gifts  of  sterling  money  mentioned 
with  the  104,000  florins  in  the  two  codicils  were  connected  with  the  gifts  of  florins  so 
closely,  as  to  make,  in  each  case,  an  united  legacy  ;  and  that  the  legacy  in  the  latter 
codicil,  florins  and  sterling  money  together,  were  a  substitution  for  the  legacy  in  the 
former  codicil,  florins  and  sterling  money  together.  He  has  also  considered,  that 
the  0ft  of  florins  in  the  second  of  the  two  codicils,  being  specific  and  adeemed,  left 
the  £20,000  a  gift  in  substitution  for  the  £5000  in  the  former  codicil.  The  question 
appears  to  me  to  be  attended  with  some  doubt,  but,  upon  consideration,  I  am  unable 
to  concur  in  the  Master^s  view  of  the  case.  Looking  at  the  several  codicils  annexed 
to  the  will,  I  think  thsA  if  the  104,000  florins  had  never  been  mentioned,  the  legatee, 
the  Countess  Berehtoldt,  would  have  been  entitled  to  the  £0000  given  by  the  oodidl 
of  the  17th  of  September  1836,  and  also  to  the  £20,000  mentioned  in  uie  oodioil  of 
the  27th  of  January  1837. 

[Ill]  The  idea  of  substitution  arises  from  the  connection  of  the  gifts  of  sterling 
money  with  the  gifts  of  florins.  They  might  have  been  so  connected,  so  united  or 
consolidated,  that  upon  the  failure  or  ademption  of  the  gift  of  florins  there  might 
have  been  a  failure  or  ademption  of  the  gift  of  sterling  money  ;  but  this  is  not  found 
or  even  contended  for.  What  then  is  the  nature  of  the  connection  between  two  gifts, 
which  admits  of  one  standiog,  whilst  the  other  ftdls,  and  yet  communicates  a 
qualification,  which  excludes  addition  to  a  former  gift,  and  introduces  substitution 
for  iti  It  wonld  be  vain  to  conjecture,  for  what  reason  the  gifts  of  stwling  money 
w«re  at  all  connected  with  the  gifts  of  florins ;  but  what  the  tratator  seems  to  have,  in 
effect^  said,  is,  first,  I  have  given  Countess  Berehtoldt  104,000  flwins,  and  I  give 
her  berides  £5000  sterling ;  secondhr,  I  have  given  Countess  Berehtoldt  104,000 
florins  by  indorsement  on  two  littfe  parcels,  and  I  add  to  it  £20,000  British 
cnrreocy. 

On  the  best  consideration  which  I  can  give  to  the  subject,  luid  diffiering  from  the 
Master  with  reluctance,  because  I  think  the  question  doubtful,  it  appears  to  me,  that 
the  two  gifts  of  sterling  money  may  well  stand  together ;  and  having  read  through 
All  the  codicils,  with  the  view  of  ascertaining  from  the  various  modes  in  which  the 
testator  has  expressed  himself,  what  was  probably  his  intention,  I  am  of  opinion  that 
the  £20,000  ought  not  to  be  taken  as  a  substitution  for,  but  as  an  addition  to,  die 
.gift  of  £5000,  uid  that  in  this  respeet,  the  eneption  must  be  allowed. 

AfBrmed  by  the  Lord  Chancellor,  11th  of  February  1846. 
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[112]  Richardson  v.  Horton.  Dec  7, 9, 16, 184S. 

[S.  G.  13  L.  J.  Cfa.  186 ;  7  Jur.  1144.    Disapproved,  ffynes  v.  Bedingtm,  1858, 
10  Ir.  Ch.  Bep.  206.   Cf.  In  re  Hedfie^,  1886,  34  Ch.  D.  379.] 

Settlement  by  the  heir,  upon  his  marriaee,  of  the  ancestor's  estates,  mpported  a^iut 
the  claims  of  the  specialty  creditors  of  such  ancestor. 

Sir  W.  H.  died  indebted  in  specialty.  After  his  death,  on  the  marriage  of  his  heiress, 
a  settlement  was  executed,  whereby  (after  reciting  the  insufficiency  of  the  peraoml 
estate  to  pay  the  debts,  and  that  a  considerable  sum  was  due  on  that  acoonnt)  a 
part  of  the  estates  were  convoyed  to  provide  a  fund  to  pay  the  debts,  and  the 
remainder  was  settled  on  the  heiress,  her  intended  husband,  and  their  iasue.  Many 
years  after,  the  produce  of  the  estates  appropriated  to  the  paymrat  of  the  debu 
was  found  insufficient.  Held,  that  the  circumstances  did  not  afford  any  protrf  d 
fraud,  or  any  want  of  ImAMes  in  the  execution  of  settlement,  that  the  settled 
estates  were  not  liable  to  tJbe  specialty  debts ;  and  that  even  if  a  want  of  htmAjiia 
had  appeared,  relief  could  only  be  obtained  in  a  suit  putting  the  mala  fides  {nnpierij 
in  issua 

This  case  came  before  the  Court  upon  exceptions  to  the  Master's  report.  Severs! 
of  the  circumstances  of  the  case  will  be  found  in  a  former  report  of  Tarrm  v.  Bta 

(4  Beav.  18). 

Sir  Watts  Horton  died  on  the  5th  of  November  1811,  indebted  on  specialties  is 
which  his  heirs  were  bound. 

He  left  an  only  daughter  hie  heiress  at  law.  The  real  estate  of  which  he  wis 
entitled  to  dispose  consisted  of  reversions,  one  of  which  fell  into  possession  upon  hiK 
own  death.  By  his  will,  he  devised  his  real  estate  to  his  wife  for  life,  with  remainder 
to  his  daughter.  He  did  not  charge  his  real  estate  with  the  payment  of  his  debts,  snd 
his  personal  estate  was  found  insufficient  to  pay  them. 

In  the  yew  181 3  Miss  Horton  married  the  JOefendant  Mr.  Bees.  On  that  ooearioB, 
and  in  consideration  of  the  then  intended  marriage,  and  for  Uie  purpose  of  providing 
a  fund  for  payment  of  the  debts,  an  indenture,  dated  the  5th  of  July  1813,  wu 
executed,  by  and  between  the  Defendant  Mr.  Bees  of  the  first  part.  Miss  Hwton 
(described  as  the  heir  of  Sir  Watts)  of  the  second  part.  Lady  Horton  of  the  iJiird 
part,  Lord  Stanley  and  Wil-[113]-liam  Horton  of  the  fourth  part,  and  William  Cnw 
and  John  Lee  of  the  fifth  part  This  deed,  amongst  other  tfain^  recited  that  tlie 
personal  estate  of  Sir  Watts  was  insufficient  for  the  payment  of  his  debts,  and  that » 
considerable  sum  was  due  on  that  account,  which  it  had  always  been  the  wish  <^  Lad; 
Horton  and  Miss  Horton  to  disohai^ :  that  a  marriage  was  intended  between  Mr. 
Bees  and  Miss  Horton,  and  that  on  uie  treaty  for  the  same,  it  had  been  agreed,  that 
a  part  of  the  estates  should  be  sold,  for  the  purpose  of  providing  a  fund  for  the 
payment  of  all  the  debts  of  Sir  Watts,  and  that  the  other  estates  should  be  sailed ; 
and  that  for  the  purpose  of  enabling  her  daughter  to  make  the  settlement.  Lady 
Horton  had  agreed  to  relinquish  the  hfe-estate  given  to  her  by  the  will ;  and  it  was 
thereby  witnessed,  that  the  estates  were  conveyed  by  Lady  Horton  and  Miss  H<»toD 
to  Lord  Stanley  and  William  Horton,  as  to  part  of  them,  in  trust  to  sell  and  to  apply 
the  money  arising  from  the  sale  in  payment  of  all  the  debts  of  Sir  Watts,  and  after 
full  payment  thereof,  to  pay  any  surplus  to  Mr.  Rees ;  and,  until  t^e  sal^  the 
rents  of  these  estates  were  made  payable  to  the  person,  who,  for  the  time  beings 
should  be  in  possession  of  the  other  estates.  The  remainder  of  the  estates  wa« 
to  be  held  in  trust  for  Mr.  Bees  for  life ;  after  his  death,  proviuon  was  made  for 
payment  of  a  jointure  to  his  widow,  uid  portions  for  the  younger  childr«i  <tf  the 
marriage,  and,  subject  thereto,  the  estates  were  limited  to  the  first  and  oUier  sum  <rf 
the  marriage. 

The  bin  in  this  cause  was  filed  in  1824,  by  unsatisfied  specialty  creditors  oi  Sir 
Watts  Horton.  It  was  not  thereby  alleged  that  the  settlement  was  in  soy  manner 
fraudulent;  but  it  was  chained,  that  if  the  personal  estate  was  insufficient  tor  the 
payment  of  the  debts  of  Sir  Watts,  the  defioiency  ought  to  be  made  good  out  of  the 
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real  eBtetea  devisdcl  to  Miss  Horton,  subject  to  the  p.14]  life-estate  of  Lady  Horton, 
or  which  detcended  on  Miss  Horton ;  and  that,  notwithstanding  the  Bettlement,  the 
specialty  creditors  were  entitied  to  h&ve  a  sufficient  part  of  all  the  estates  therein 
oomprised,  sold,  to  supply  the  deficiency  of  the  personal  estate.  The  bill  prayed  for 
the  usual  aocounte ;  and  if  the  personal  estate  and  also  the  money  arising  from  the 
sale  of  the  estates  eouTeyed  to  be  sold  should  be  insuffioient  for  payment  of  the  debts, 
that  the  deficiency  should  be  raised  by  sale  or  mortgage  of  l^e  other  real  estates  of 
the  testator. 

The  Defendants,  Mr.  and  Mrs.  Bees  and  Lady  Horton,  in  their  answer,  stated  their 
belief,  that  the  provision  made  by  the  settlement  for  the  payment  of  all  the  debts  of 
Sir  Watts  was  fully  sufficient  for  that  purpose,  except  such  of  the  debts  as  were 
secured  by  mortgage.  The  bill  charged  no  zraud,  uid  the  answer,  necessarily,  con- 
tained no  defence  to  any  imputation  of  fraud. 

The  decree  ordered  that  the  usual  accounts  of  the  personal  estate,  and  of  the 
monies  arising  from  the  side  of  the  estates  convened  to  be  sold,  should  be  taken, 
and  directed  the  due  application  thereof;  and,  if  the  personal  estate  and  those 
monies  should  be  iusufficient  for  the  payment  of  the  debts,  it  was  ordered  that  the 
Master  should  take  an  account  of  the  real  estate  of  the  testator  liable  to  pay  his 
debts. 

The  Master,  having  found  that  the  personal  estate  and  the  purchase-monies  of ' 
the  estates  sold  were  insufficient  to  pay  the  debts,  proceeded  to  take  an  account  of 
the  real  estates  of  the  testator  liable  to  pay  bis  debts ;  and  it  appearing  that  all  the 
unsold  estates  were  subject  to  the  trusts  of  the  settlement^  he  found  that  there  was 
no  real  estate  of  the  testator  liable  to  pay  hia  debts.  The  Plaintiff  took  ezceptdons  to 
his  report 

[116]  Lady  Horton  and  Mrs.  Bees  were  now  botii  dead ;  but  ^ere  was  issue  of 
the  marriage  between  Mr.  and  Mrs.  Bees. 

Mr.  Tiuner  and  Mr.  Bogers,  for  the  Plaintiff,  in  support  of  the  exceptions. 
Though  the  estate  was  reversionary,  still  it  formed  assets  for  the  payment  of  the 
testator's  specialty  debts ;  and  it  would  have  been  decreed  to  be  sold  for  that  purpose ; 
TyndaU  v.  /Torre  (Jacob,  212). 

At  the  time  of  the  testator's  death,  his  real  estate  was  liable  to  the  payment  of  his 
specialty  debts :  the  remedy  of  the  specialty  creditors  would  not  hare  been  merely 
personal  a^inst  the  heir,  in  respect  of  assets  descended,  but  the  testator's  estate 
would  specifically  have  been  made  applicable  to  the  payment  of  the  debts.  Even  at 
law  the  judgment  would  be  that  the  creditor  "do  recover  his  debt  and  costs,  to  be 
levied  of  the  lands  and  tenements  which  were  of  the  testator  in  fee-simple  at  the  time 
of  his  death  (Tidd's  Forms,  389) ; "  and  in  equity  the  estate  would  hare  been  ordered 
to  be  kAA.  for  payment  (Seton's  Decrees,  84.)  The  Court  would  order  a  receiver, 
apon  a  deficiency  of  personal  estate,  and  restrain  a  purchaser  from  paying  the  heir ; 
Green  v.  Laoes  (3  B.  C.  G.  217).  Such  were  the  rights  of  the  parties  at  the  death  of 
the  testator :  the  question  is,  whether  the  heiress,  by  a  settlement  of  the  estate  on 
herself  and  her  family,  could  defeat  those  rights.  By  the  statute  of  Elizabeth 
(13  Eliz.  0.  fi,  B.  2),  all  alienations  and  conveyances,  for  the  intent  and  purpose  to 
delay,  hinder,  or  defraud  creditors,  are  declared  to  be  clearly  and  utterly  void.  This 
settlement  was  a  mere  shift  and  contrivance  of  the  [116]  heiress,  who  was  bound  by 
the  obligation  of  her  ancestor,  to  delay  the  creditors,  and  would  be  void  under 
the  statute.  The  statute  of  the  3  &  4  W.  &  M.  c  14  makes  wills  void,  as  against 
creditors  by  bond  binding  the  testator's  heirs,  and  gives  a  remedy  a^nst  the  heir 
and  devuee  jcnntly ;  and  the  fifth  sectaon  makes  the  heir  answeraUe,  in  cases  where 
he  sells  before  action  brought ;  and  execution  may  be  taken  out  as  if  tiie  debt  were 
the  debt  of  the  heir,  "  saving  that  the  Umds,  tenements,  and  hereditaments  bond  _fide 
aliened  before  the  action  brought  shall  not  be  liable  to  such  execution,"  intimating 
clearly,  that  the  lands  not  bond  fid*  aliened  (as  in  the  present  case)  are  still  to  be 
liable.  By  the  combined  operation  of  these  two  statutes,  the  estate  still  remains 
liable  to  the  claim  of  the  bond  creditors. 

The  heir  at  law,  like  an  executor,  must  have  the  means  of  selling  the  real  estate 
for  the  purpose  of  providing  a  fund  for  the  dischai^e  of  the  specialtr  debts,  and  a 
lmid,fide  sale  for  tlurfr  purpose  would  be  protected ;  but  by  settling  uie  property  on 
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the  heiress's  £amily,  no  fund  could  posdbly  arise  for  the  disefaarxe  of  the  debts :  ite 
object,  on  the  face  of  it,  was  not  to  pay  the  debts,  but  to  exclude  the  rights  frf  the 
creditors.  The  settlement  recites  that  a  considerable  sum  was  due  on  account  o{  the 
debts  of  the  testator,  and  that  the  peraonal  estate  was  insufficient  for  the  payment^ 
and  yet  it  is  attempted,  by  that  deed,  to  withdraw  the  real  estate,  which  was  the  onljr 
means  of  payment,  from  uie  creditors.  Every  person  ti^ng  under  the  aettlementhu 
notice  that  the  heiress  was  improperly  dealing  widi  the  estate  for  her  own  benefit,  tad 
not  for  the  purpose  of  raising  a  fund  for  payment  of  the  specialty  debts.  They  are, 
therefore,  bound  by  that  notice,  and  can  uaim  no  more  than  what^  in  equity,  the 
settlor  herself  was  entitled  to. 

[117]  That  a  conveyance  by  the  heir  may  be  fraudulent  against  the  creditors  of 
the  ancestor,  was  decided  so  long  back  as  the  time  of  Lord  Coke.  In  GcotA's  ms 
(5  Reports,  60  a.)  the  ancestor  was  indebted  in  bond ;  an  action  was  brought  against 
the  heir,  who  pleaded  Hens  per  descent^  uid  he  proved  tfaal^  before  the  action  brought, 
be  had  enfeoffed  W.  G.  in  fee  of  the  descended  lands,  but  the  PlaintifiTa  cmnmd 
alleged  and  proved,  that  the  feoffment  was  made  by  fraud  and  etwin,  to  defaraod  Uie 
Plaintiff  of  bis  action,  and  therefore  void  by  the  statute  of  13  EUa.  c.  5,  as  to  dw 
Phuntiff,  and  it  was  so  held  by  the  whole  Coort 

Again,  a  Court  of  Equity  will  relieve  in  such  a  case ;  Batemtm  t.  Baiemam  (1  Eq. 
Ca.  Abr.  149,  pi  6).  Where  "  a  man  bound  himself  and  his  heirs  in  a  bond,  and  diea 
leaving  a  real  estate  to  descend  to  his  hdr,  and  the  heir  havine  aliened  the  reel 
estate,  the  obligee  brought  a  bill  a^nst  the  heir  and  purchaser,  to  be  relieved,  on  Uie 
statute  (of  3  &  4  W.  &  M.)  against  fraudulent  devises,  and  the  Lord  Chanoelkff 
relieved  him." 

A  purchaser,  where  there  are  debts,  is  not  required  to  see  to  the  application  of 
the  purchase-money ;  "  but  if  the  nature  of  the  transaction  affords  intrinsic  evideDe^ 
that  the  executor,  in  the  mortgage  or  sale,  is  not  acting  in  the  ezecotion  of  his  duty, 
bub  is  committing  a  breach  of  trust,  as  where  the  consideration  of  the  mortgage  or 
sale  is  a  personal  debt  due  from  the  executors  to  the  mortgagee  or  purchaser,  dwro 
such  mort^igee  or  purchaser,  being  a  party  to  the  breach  of  trust,  does  not  boU  the 

{troperty  discharged  from  the  trusts,  but  equally  subject  to  the  payment  of  debts  and 
egaciea,  as  it  would  have  [118]  been  in  the  bands  of  the  ezeoutor.   The  same  {noeii^e 
is  aralied  to  real  estate."    ff^tUhins  v.  Cheek  (2  Sim.  &  S.  199). 

The  fact  of  notice  makes  this  case  differ  from  those  decided.  In  Mathem  v.  Jmi$ 
(2  Anst.  506)  the  Defendants  were  not  chareed  with  notice  (lb.  p.  511)  of  the  existenoe 
of  any  of  the  testator's  debts ;  and  in  Sp(u^nan  v.  Timbrell  (8  Sim.  253)  there  was  no 
notice  of  the  existence  of  any  debts. 

In  Siggins  v.  Shaw  (2  Dr.  &  War.  366)  the  Court  said,  « If  a  man  sells  lands  w)aA 
are  subject  to  bond  or  other  specialty  debts,  this  Court  presumes  that  t^e  purehaw- 
money  is  to  be  applied  to  the  discharge  of  those  debts ;  and  that  die  sale  is  made  widi 
that  view,  and  the  purchaser  will  be  discharged.  But  this  is  a  different  case,  for  ben 
the  party  does  not  seU^  he  merely  aettlet  the  estate.  Hie  case  as  against  John  is  st31 
stronger — ^he  first  wasted  the  assets^  and  then,  two  years  after  tJie  filing  of  the  hill, 
put  the  estate  into  settlements" 

At  all  events,  ike  life-estate  of  the  husband  u  still  liaUe  to  the  specialty  crediton : 
it  is  the  estate  to  which  he  would  be  entitled,  jure  mairiii,  independent  (tf  the  s^^ 
ment,  and  still  forms  part  of  the  testator's  estate.  Where  a  fraud  is  committed,  dw 
Court  will  lay  hold  of  the  interest  of  any  party  concerned  in  it^  as  an  indemnity  to 
the  parties  injured.    Burridge  v.  Row  (1  Y.  &  C.  (N.  C.)  183). 

Mr.  Pemberton  Leigh  and  Mr.  Koe,  for  Mr.  Rees  and  his  son.  The  questitni  is, 
whether  a  mere  specialty  debt,  which  is  neither  charged  by  will  or  otherwise  on  as 
estate,  but  is  a  simple  legal  liability  to  be  enforced  by  [119]  action  or  suit  against 
the  person  and  property  of  the  debtor,  constitutes  a  change  or  lien  on  the  estate  of  the 
dec^sed  debtor,  or  remains,  after  his  death,  a  pure  legal  demand,  to  be  enfbned 
against  the  heir  in  the  usual  wa^. 

Here  is  a  bond  debt  which,  in  the  lifetime  <A  the  testator,  formed  no  el»^  ^ 
lien  on  his  estate,  how,  then,  did  it  become  a  charge  or  lien  eiber  his  death  f  Hien 
is  no  charge  of  debts  in  tiie  will,  nor  any  trust  fen-  their  payment.  It  is  said  that  ft 
must  be  a  charge,  because,  upon  a  judgment  or  decree,  payment  would  be  enforeed 
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oat  the  teatator^a  estate :  it  is  quite  tone  that  payment  would  be  so  enfoned,  but 
that  IB  by  ioK»  of  the  judgment :  it  ia  no  more  than  would  hare  resulted  from  a 
judgment  or  decree  against  the  testator  himself  in  his  lifetime ;  but  hwe  there  is  no 
judgment  The  class  of  cases  like  WaSant  v.  Chuk  has  no  af^oation,  for  there  there 
was  a  trust  created  by  the  testator,  here  there  is  none. 

It  is  said  that  the  settlement  was  fraudulent  and  void  under  the  statute  of 
Elizabeth;  but  that  statute  baa  no  aiaplication  to  a  case  where  full  viUuable  con- 
sideration  is  given  for  the  property.  The  consideration  of  marrif^e  has  always  been 
held  to  be  simoient  to  support  any  settlement.  In  a  case  before  Sir  William  Qrnnt, 
a  stockbroker,  greatly  indebted,  married  his  mistress,  and  settled  his  property  on  her : 
it  was  supported  even  against  his  creditors.  {Campkn  t.  Cctton,  L7  Yes.  263.)  If  Sir 
Watte  Horton  himself  bad  settled  the  estate  on  the  marriage  of  his  daughter,  could  it 
have  been  impeached  by  his  creditors?  How,  then,  does  it  differ  that  the  heiress, 
contracting  with  an  intended  husband,  made  the  settlement  1  The  value  of  the 
estatu  exceeded  the  testator's  debts,  and  by  the  setr[1201-tlement  a  provision  was 
made  for  tiieir  payment^  which  at  the  time  was  ample,  and  it  is  not  now  shewn  that 
it  is  insufficient. 

The  statute  of  the  3  &  4  William  and  Mary  (repealed  and  re-enacted  by  the 
11  O.  4,  and  1  W.  4,  c.  47)  does  not  affect  the  question.  Previous  to  that  Act,  the 
devisee  was  not  liable  to  the  testator's  debts,  and  the  creditors  might  also  be  defeated 
by  the  alienation  of  the  heir  before  action  brought.  To  remedy  this,  the  Act  avoids 
the  devise  as  against  the  creditor,  and  enables  him  to  maintain  an  action  jointly 
against  the  heir  and  devisee.  By  the  5th  section  the  heir  is  made  answerable  for  the 
land  aliened  by  him  before  action,  and  a  similar  liability  is  imposed  on  the  devisee. 
The  statute  gives  these  remedies  to  the  creditor,  but  in  no  way  permits  him  to  follow 
die  estate  into  the  hands  kA  a  purchaser  for  valuable  consideration. 

This  ease  was  decided  in  Spackman  v.  TmbreU  (8  Sim.  253) :  there  A.,  who  was  a 
trader  at  his  death,  and  indebted  by  specialty  and  simple  contract,  devised  freehold 
estates  to  his  son  in  fee.  The  son,  on  his  marriage,  settled  the  estates  on  hia  wife 
and  children,  and  afterwards  died.  It  was  held  that  the  3  &  4  W.  &  M.  c  14,  and 
the  47  G.  3,  c.  74,  sess.  2  did  not  charge  the  real  assets,  descended  or  devised,  with 
the  ancestor's  debts,  but  made  the  heir  or  devisee  personsily  liable,  to  the  value  of  the 
assets ;  and,  therefore,  that  the  son's  widow  and  children  were  entitled  to  hold  the 
estates,  discharged  from  the  debts  of  the  father.  In  that  case  the  settlement  recited 
the  wiU  and  the  devise  for  payment  of  the  debts ;  and  the  notice  thereby  given  was 
relied  on  in  aigument,  but  did  not  prevail.  Again,  in  Mathem  v.  J<me»  (2  Anstr. 
506),  a  marriage  settlement  of  the  ancestor's  estate  [121]  by  tiie  heir,  who  was  also 
devise^  was  supported  against  a  bond  creditor  of  the  ancestor.  Notice  <^  tiie  testator's 
debts  can  make  no  difference ;  for  if  the  debt  be  not  a  charge  on  the  estate,  no  notice 
can  make  it  sa 

Lastiy,  the  case  now  attempted  to  be  made  is  not  stated  on  the  pleadings,  and  the 
parties  have  had  no  opportunity  of  meeting  it 

Mr.  Turner,  in  reply.  To  take  a  case  out  of  the  statute  of  Elizabeth,  not  only 
must  the  conveyance  be  on  good  consideration,  but  hand  fdtf  and  without  notice  of 
"  covin,  fraud,  or  collusion." 

The  following  cases  were  referred  to  in  the  course  of  the  argument ; — Townsmd  v. 
fTestacott  (2  Beav.  340,  and  4  Beav.  58);  Fairtridge  v.  Q<^  <Ambl.  596);  Braiih- 
vaiU  V.  BriioM  (1  Keen,  206);  Ez  parU  Morim  (5  Yes.  449);  Bogm  v.  Sogers  (6 
Sim.  364). 

Thx  MAsrsB  OF  THB  RoLLB  [Lord  liang^e].  It  is  clear,  that  the  specialty 
creditors  of  Sir  Watts  Horton  might,  on  ms  death,  by  adopting  the  proper  pro- 
ceedings, have  obtuned  payment  out  of  his  real  estates ;  but  it  is  equally  clear  tiiat 
the  bond  debts  did  not  of  themselves  constitute  a  lien  or  charge  upon  those  estates. 
The  estates  might  have  been  made  available :  the  heir,  to  the  extent  of  assets,  was 
bound  to  pay  the  apecialty  debta ;  and,  by  the  statute,  the  devisee  is  placed,  sub- 
stantially and  for  all  practical  purposes,  in  the  same  situation  as  the  heir. 

What  has  occurred  is  this : — The  estates  appropriated  by  the  settlement  to  the 
payment  of  the  debts  have  [122]  been  sold,  and  after  allowing  all  proper  deductions, 
t^e  sum  of  £5110  remains  for  the  payment  of  debts,  amounting  to  £7174.   The  fund 
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being  insuffioient^  the  question  is,  whether  the  creditors  have  a  right  bo  resort  to  tlie 
estate  settled  hy  the  deed  of  18131  ' 

The  question  arises  in  a  very  singular  form.  It  is  strange,  if  it  xna  intended  to 
raise  a  question  so  imporfcaiit  as  this,  that  a  distinct  declaration  shonld  not  have  been 
asked,  and  still  more  stoange,  that .  it  should  not  have  been  provided  tor  hy  tte 
decree.  It  is  now  argued  that  this  settlement,  though  in  consideration  of  maniage, 
was  executed  under  such  circumstances,  that  it  cannot  be  held  to  have  been  mue 
bond  fde.  If  the  Plaintiff  sought  to  set  it  aside  on  the  ground  that  it  was  not 
executed  bond  fide,  would  it  not  be  proper  that  all  the  circumstances  from  which  tlie 
Tiuila  fides  was  to  be  inferred  should  be  stated  ?  and  ooght  not  its  invalidity  to  have 
been  expressly  charged  by  the  bill,  in  order  that  the  Defendants  might  have  ^ 
means  of  meeting  itT 

The  Master,  in  proceeding  under  the  decree,  has  thought  that  the  settlement  was 
a  valid  alienation,  and  that  the  settled  estates  are  not  liable  to  the  specialty  debti 
This  is  the  question  which,  upon  the  exceptions  to  his  report,  I  shall  have  to  consider. 
Several  authorities  have  been  referred  to,  and  I  confess  t  think  that  the  doctrine  laid 
down  in  that  of  Matheua  v.  Jones  extremely  applicable  to  Uie  present  case ;  t^e  oolr 
differonce  between  tiie  two  cases  is  the  notice. 

Dee.  16.  The  Master  of  the  Koli£  |Xord  Langdale].  The  only  question  npon 
these  exceptions  is,  whether  the  testator's  real  estates,  which  were  comprised  in  tbe 
settlement  of  the  daughter,  and  limited  on  the  trusts  of  [123]  the  settlement,  are,  in 
the  hands  of  the  persons  claiming  under  the  settlement,  liable  to  the  payment  d  the 
testator's  specialty  debts. 

Debts  by  specialty,  in  which  the  heirs  are  bound,  constitute  no  lien  or  charge  npon 
the  land,  either  in  the  hands-  of  the  debtor  or  of  his  heir.  Notwithstanding  the 
existence  of  such  debts,  the  debtor  himself  may  alienate  the  land,  or  he  may,  by  vill, 
make  it  equitable  assets,  thereby  preventing  its  exclusive  application  to  the  papient 
of  specialty  debts,  or,  as  Lord  C.  J.  Willes  says  (Willes,  524),  he  may  devise  it  for 
the  payment  of  a  particular  debt*  on  simple  oontraot,  and  so  withdraw  it  from  spedalU' 
creoitors  altogether. 

By  taking  proper  proceedings,  the  specialty  creditors  may  obtain  payment,  out  d 
the  descended  or  devised  real  estate  in  the  hands  of  the  heir  or  devisee ;  bnt  if  such  ! 
proceedings  are  not  taken,  the  heir  or  devisee  may  alienate,  and  in  the  hands  of  tbe  | 
alienee,  the  land  is  not  liable,  though  the  heir  or  devisee  remains  personally  liable, 
to  the  extent  of  the  value  of  the  land  alienated. 

The  differonce  which  arises  from  the  alienation  appears  strongly  in  the  case  of  a 
mortgagor  becoming  subsequently  indebted  to  the  mortgagee  on  bond,  and  tto 
dying.  The  heir  cannot  himself  redeem  the  mortgage  without  paying  the  bond ;  bat 
the  assignee  of  the  equity  of  redemption  from  the  heir  may  redeem  the  mortgage 
without  pacing  the  bond.    {Cdeman  v.  Winch,  1  P.  Williams,  775.) 

The  heir,  uing  named  in  the  obligation,  is  considered  to  be  himself  a  debtor,  not 
indeed  a  debtor  liable  to  pay  [124]  the  debt  under  all  cireumstancea,  but  liable  to  tha 
extent  of  the  vidue  of  the  real  estate  descended,  and  he  is  not  restrained  from  aUena* 
tion  ;  but  after  the  alienation,  he  is  personally  liable  to  pay  his  ancestor's  debii,  to 
the  amount  of  the  value  of  the  land  he  has  aliened. 

The  case  of  Mathews  v.  Jones  (2  Anstr.  506)  sufficiently  establishes,  that,  in  the 
absence  of  any  special  ciroumstancea,  the  land,  after  an  alienation  by  the  heir  forth* 
purposes  of  a  marriage  settlement,  is  not  liable  to  the  specialty  debts  of  the  ancestw. 
^  But  in  this  case  it  has  been  argued,  that  the  settlement  is  fraudulent  and  Toid 

under  the  statute  of  13  Eliz.  c.  5.  Miss  Horton,  as  heir  of  the  reversion,  being  owner  , 
of  the  land,  and  Miss  Horton  being  debtor  under  the  obligation  of  her  father,  it  is  ! 
said  that  the  settlement  was  prejudicial  to  the  creditors,  and  therefore  void. 

Admitting  on  the  authority  of  Gooiih's  ease  (5  Ga  Kep.  60  a.)  and  the  case  of  ; 
Afhmy  v.  Bodmgham  (Gro.  Eliz.  350),  that  cases  ci  tAaa  kind  may  fall  withiD  tbe  | 
■  statute,  the  enactment  makes  void  any  conveyance  executed  with  the  intent  or  : 

}  '        piii-])ose  to  delay,  hinder,  or  defraud  creditors  of  their  just  and  lawful  actions,  soits.  ; 

ni  ri^liafs;  but  it  is  not  to  extend  to  any  interest,  upon  good  consideraticm,  and  bnA 
ji'ic  convened  to  any  person  not  having  notice  of  the  fraud. 

In  this  case  the  settlement  was  made,  in  consideration  of  marriage,  a  good 
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and  valuable  conaidfiration,  and  alienation  left  the  heir  subject  to  personal 
lialnlity. 

[tUQ  No  direct  or  express  fraud  is  proved  or  attempted  to  be  proved.  If  any 
frsiu  tlwre  were,  it  must  be  detected  and  established  by  inference  from  independent 
facts  distinet]y  proved,  or  from  the  provisions  of  the  deed  itself;  and  it  may  reesonably 
be  asked,  was  it  fklse  to  allege,  as  was  professed  by  the  deed,  that  the  parties  desired 

and  intended  that  all  the  debts  should  be  fully  paid!  Were  the  estates  conveyed  to 
be  sold  at  the  time  inadequate  for  the  full  payment  of  the  debts  1  If  so,  were  they 
known  to  be  inadequate,  so  that  the  provision  pretended  to  be  for  the  payment  of 
the  debts  was  not  only  insufficient  but  delusive  ?  Was  the  heir  who  alienated  the 
land  insolvent,  so  that  her  personal  liability  was  aooompanied  by  inability  to  pay, 
and  of  no  value,  and  the  alienation  of  the  land  removed  from  the  creditor  the  only 
meaos  by  which  be  had  any  prospect  of  obtaining  payment?  Were  the  creditors  in 
any  way  delayed  or  hindered  1  There  has  been,  indeed,  very  great  delay,  but  has  it 
arisen  from,  or  was  it  intended  to  be  occasioned  by,  the  deed  ?  Nothing  of  the  kind 
is  even  alleged,  but  the  imputation  of  fraud  rests  upon  ihiB : — that  the  parties  to  the 
settlement.  Knowing  that  then  were  debts  of  SHr  Watts  Horton  remaining  unpaid, 
and  setting  apart  only  a  portion  of  the  estates  to  provide  a  fund  for  the  payment  of 
those  debts,  settled  the  remainder,  providing,  at  the  same  time,  that  the  rente  of  the 
estate  set  apart  for  the  debts,  should,  until  the  estates  were  sold,  be  paid  to  Mr.  Rees ; 
and  that  since  those  estates  have  been  sold,  upon  an  account  taken  after  a  lapse  of 
about  thirty  years,  without  one  word  of  explanation,  either  as  to  the  cause  of  the 
delay  or  the  canse  of  the  defalcation,  the  produce  of  the  sales  is  found  to  be  insufficient 
for  the  full  payment  of  the  debts  and  the  interest  which  has  accumulated  upon  them. 

I  am  of  opinion  that  these  circumstances,  thus  barely  appearing  do  not  afford  any 
proof  of  fraud  or  any  want  [126]  of  bond  ^fides  in  the  execution  tji  the  settlement,  and 
that  the  exoefitions  must  therefore  be  overruled. 

But  I  think  it  right  to  add,  that  even  if  the  dreumstanoes  had  been  such,  as  to 
afford  a  probable  reason  for  thinking  that  there  was  such  a  want  of  bond  Jidety  as  might 
entitle  the  creditor  to  relief,  I  should  nevertheless  have  been  of  opinion,  that  such 
relief  could  not  have  been  bad  in  this  suit. 

The  bill  is  founded  upon  the  notion  that  the  claim  of  the  creditor  to  be  paid  out 
of  the  real  estate  was,  in  no  respect,  altered  by  the  alienation  or  settlement  made  by 
the  devisee  and  heir.  It  charges  none  of  the  fraud  upon  which  the  creditor  now 
insists,  and  the  Defendants  have  bad  no  means  of  placing  upon  the  record  and  jnY>ving 
such  defence,  as  they  might  have  been  enabled  to  make  if  the  charge  had  been  made ; 
and  I  do  not  think,  that  by  a  decree  directing  an  aoconnt  to  be  ti^en  of  a  testator's 
real  estate  liable  to  the  payment  of  his  debts,  it  was  meant  to  refer  such  a  question 
as  has  been  raised  upon  tne  exceptions  to  the  Master's  report. 

Overrule  the  emeptions. 


[127]  Thb  Earl  or  Mkxborough  v.  Bower.   Dec,  6,  1843. 
[Affirmed  by  Lord  Chancellor,  2  L.  T.  (O.  S.),  205.] 

Injunction  granted,  prohibitory  in  form,  but  mandatory  in  its  effect. 

Tenant  of  a  mine  restrained,  on  motion,  from  permitting  a  communication  with  an 
adjoining  mine  to  continue  open,  and  water  to  flow  through  the  same,  the  effect 
intendedbeing  to  compel  the  Defendants  to  close  the  communication. 

Arln^tion  clauses  in  deeds  are  not  binding  on  the  parties,  so  as  to  oust  the  jurisdiction 
of  the  Court. 

This  was  an  application  for  an  injunction  to  restrain  the  Defendants,  who  were  the 
lessees  of  the  Plaintiffs'  coal  mine,  from  adang  in  contravention  of  tiie  covenants 
contained  in  their  lease. 

In  February  1839  the  Plaintiffs  granted  to  the  Defendants  a  lease  of  a  coal  mine 
in  the  county  of  York,  at  a  rent  of  £6'M,  with  a  proportionable  increased  rent 
for  all  coal  worked  beyond  two  acres  annnally.   The  Defendants,  amongst  other 
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things,  covenanted  not  to  permit  any  of  the  brick  clay  to  be  carried  off  the  Isod ; 
to  work  the  seam  in  a  fair  and  workmanlike  manner ;  to  leave  proper  and  sufBciait  | 
barriers  in  the  said  seam  or  bed  of  coal  against  all  adjoining  collieries :  to  weveot  tlie 
draining  or  laying  dry  any  such  other  mines,  seams,  or  beds ;  and  the  Defouiaau 
further  covenanted,  not  to  work,  get,  or  raise  up,  from  the  pita  or  shafts  to  be  soak 
and  made  by  them,  or  carry  over  the  demised  premises,  any  ooal  belonging  to  otbcr 
promietors,  without  the  consent  in  writing  of  the  Platntifife. 

The  lease  contained  a  proviso,  that  if  any  dispute,  doubt^  or  questaffli,  aboaU 
arijse  between  the  Plaintiffii  and  the  Defendants,  eitJier  on  the  ecKUteortkm  of  tke 
lease,  or  respecting  any  matter  or  thing  wbatooever,  arising  out  of  or  connected  witii  tke 
demise  or  leue,  or  any  of  the  covenants,  conditions,  stipulationa,  and  woviainutliaiis- 
before  contuned,  then  every  such  dispute,  doubt^  or  questi<m  shoutd  be  referred  to 
the  arbitration  of  two  indifferent  questions,  one  to  be  named  by  each  party  in  dispute: 
And  it  was  thereby  further  agreecC  that  their  submission  to  reference  mi^t  be  [UQ 
made  a  rule  of  Her  Majesty's  Court  of  Queen's  Bench.  And  it  was  thereby  further 
agreed,  that  no  suit  at  law  or  in  equity  should  be  commenced  or  instituted  by  eiUia 
of  the  parties  in  dispute,  against  tne  other  of  them,  touching  the  matters  in  di8p(tt£, 
before  the  parties  to  be  made  Defendants  to  such  suit  or  suits  should  have  refused, 
or  neglected  to  refer  the  matters  in  difference  respectively,  or  unless  the  time  limited 
for  making  such  award  or  determination  should  have  expired,  without  any  snch  awanl 
or  determination  having  been  made. 

The  bill,  the  materni  aUwations  of  which  were  verified,  alleged  that  in  December 
1842  the  Plaintiffs'  agents  discovered,  as  the  foot  wao^  tiiat  the  Defendsmte  had  not 
left  proper  and  sufiScient  barriers  in  the  seam  or  bed  of  ooal,  and  that  they  had  made 
a  communication  or  road  in  the  bed  of  coal  into  an  adjoining  coal-field,  the  vrvpeTtj 
of  Sir  John  Lowther ;  that  they  had  commenced  working  the  coal  of  Sir  John  Lowtite, 
and  had  worked,  gotten,  or  raised  up,  from  the  pits  or  shafts  sunk  by  them  aa  the 
property  compris^  in  the  aforesaid  indenture,  and  had  also  carried  over  the  premises 
comprised  in  the  aforesaid  indenture  ooal  belonging  to  Sir  John  Lovrther;  thatths 
Defendants,  by  means  of  the  aforesaid  communication,  conducted  the  water  from  the 
seam  of  coal  of  Sir  John  Iiowther,  into  the  seam  of  coal  demised  to  the  Defendant! 
by  tiie  aforesaid  indenture,  and  that  they  raised  the  same  by  means  of  the  said  pits 
or  shafts ;  that  the  Defendants  had  thereby  drained  or  laid  dry  the  nuaes,  seams  or 
beds  of  ooal  on  the  property  of  Sir  John  Lowther,  and  had  conveyed  the  coal  gotxea 
by  them  from  the  property  of  Sir  John  Lowdier  along  the  railway  and  etaith  an 
premises  comprisea  in  the  aforesaid  indoiture.  The  Dill  idso  sieged,  that  [12B]  the 
Defendants  had  made  bricks  and  tiles  on  the  property,  which  t£ey  had  carried  off 
the  premises. 

The  Plaintiffs  now  moved  for  an  injunction  to  restrain  the  Defendants  frai 
carrying  the  brick  clay,  or  bricks  or  tiles  made  thereof,  off  the  land ;  from  working 
away  sufficient  barriers  in  the  seam  in  the  parts  adjoining ;  from  making  a  communi- 
cation into  adjoining  collieries,  and  from  draining  any  other  mines,  or  permitting  the 
same  to  be  drained,  by  means  of  the  demised  colliery  ;  and  from  pa-mUimg  the  em- 
muniaUion  complained  of  to  amUnue  qpen,  and  from  permitting  any  water  to  flow  throudi 
the  same  into  the  demised  colliery,  and  from  raising,  by  means  of  the  shafts  on  tibe 
demised  premises,  any  eoal  of  any  other  proprietor,  and  from  carrying  the  aamft 
over  the  demised  premises ;  and  from  doing,  &c,  any  act,  &o.,  in  Ineaeh  of  ths 
covenants  in  the  lease. 

The  affidavit  in  support  of  the  motion  verified  t^e  statements  in  the  IhU,  and  alio 
stated  that,  by  erecting  proper  dams  or  barriers,  the  said  communication  might  be  | 
blocked  up,  and  the  water  prevented  flowing  from  the  said  property  of  Sir  J.  Lowther  | 
into  the  bed  or  seam  of  coal  comprised  in  the  aforesaid  indenture.  I 

The  affidavits  in  opposition  stated,  that  there  was  a  fall  or  dtp  from  the  Plaindf^'  i 
collieries  to  those  of  Sir  John  Lowther ;  that  consequently  ah  the  water  neoessarilr  ! 
flowed  towards  Sir  John  Lowther's  c<hi1,  and  not  towards  the  bed  or  seam  <rf  eoal  j 
demised  by  the  Plaintiffs  to  the  Defendants ;  and  that  the  effect  of  the  oommunicatioa 
would  be,  to  materially  benefit  and  improve  the  property  and  mines  ctf  the  Piaintafit 
and  diminish  the  expense  of  working  the  same. 

Mr.  Pemberton  Leigh  and  Mr.  Bates,  in  support  of  the  motion. 
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[130]  Mr.  Einddratdy  and  Mr.  Wright,  eonirii. 

Waters  y,  Taylor  (15  Vea.  10^  Lutffood  Onmd^er  (2  Atk.  395),  MUdteU  t.  Harris 
(2  Vea.  jun.  131),  wore  cited. 

The  Master  gf  thk  Bolls  [Lord  LaD^ale].  The  only  question  in  this  case,  is 
u  to  the  form  aod  the  extent  of  the  injunction  to  be  granted. 

From  the  courBe  of  the  argument,  one  would  reaOy  think,  (hat  some  doubt  had 
arisen  as  to  the  juriadiotion  (tf  the  Court  to  compel  parties  to  perform  their  oovenanta 
and  agreements,  and  Uiat  the  jurisdiction  of  ^s  Court,  to  prevent  parties  from 
wilful^  and  avowedly  vidalang  oontraots  deliberately  entered  into,  nad  become 
perfectly  unneoeasary. 

What  are  the  facte?  A  lease  of  a  coal  mine  was  granted  by  the  Plaintifia ;  cer- 
tain covenants  required  by  one  party  were  entered  into,  and  agreed  to  by  the  other, 
and  constituted  a  portion  of  the  consideration  upon  which  the  contract  was  founded. 
It  is  now  plainly  admitted  by  the  Defendants,  that  they  have  acted  in  direct  viola- 
tion of  those  covenants,  fuid  an  application  being  made  to  this  Court  to  prevent  that 
violation  being  continued,  it  is  said,  in  answer  by  the  Defendants,  *'  We  have  indeed 
violated  the  covenants^  but  we  have  not  done  it  in  a  way  prejudicial  to  you ;  on  the 
contrary,  according  to  our  judgment  and  the  view  we  take  of  your  case,  this  is  a 
very  profitable  and  benefleiu  proceeding  for  ;^ou,  and  you  must  abide  by  our  judg- 
ment. It  is  sufficient  to  say,  that  the  Plaintiffii  have  a  right  to  insist  on  their  own 
view  of  their  own  interest,  and  that  even  if  it  should  be  as  beneficial  to  them,  as 
has  been  argued  on  the  other  side,  they  may  neverthelesa  ohoose  [181]  to  insist  on 
having  the  terms  of  the  contract  strictly  obeyed. 

Next  it  is  said,  "  You  had  notice  of  this  long  before  you  filed  your  bill ;  a  treaty 
for  compensation  took  place  after  you  were  aware  of  it,  and  if  the  proposed  compensa- 
tion had  satisfied  you,  you  would  never  have  complained  of  this  violation."  It  is 
possible  that  the  pai-ties  who  stipulated  for  the  benefit  of  these  covenants  would 
nave  waived  them,  and  th^  might  have  entered  into  a  treaty  for  the  purpose  of 
eondderinff  whether  such  a  compensation  in  damages  would  be  made,  as  would  have 
induced  them  to  waive  the  agreement  But  here  the  case  is  otherwise :  they  were 
not  satisfied,  and  they  therefore  demand  the  strict  perfonnanoe  of  the  contract. 

With  regard  to  the  length  of  time,  nothing  can  be  more  true  than  this — ^if  parties 
come  and  ask  for  an  injunction  ex  parte,  the  Court  looks  most  minutely  to  the  time 
in  which  they  have  permitted  the  matter  complained  of  to  proceed,  and  will  not 
allow  them  to  obtain  an  injunction  in  the  absence  of  the  other  party,  when  they  have 
themselves,  for  some  time,  acquiesced.  It  is  quite  reasonable  that  that  should  be  so, 
because  the  granting  of  an  injunction  ex  parte  is  the  exercise  of  a  veiy  extraordinary 
jurisdiction,  the  effect  of  which,  in  every  case  in  which  it  is  asked,  is  almost  alarming; 
therefore  the  time  at  which  the  Plaintiff  first  had  notice  of  the  existence  of  the  subject 
of  complaint,  is  looked  to  with  the  greatest  care  and  jealousy ,'in  order  to  prevent  an 
improper  order  being  made  against  a  party  in  his  absence ;  but  when  the  party  has 
notioe  of  the  motion,  the  question  then  is  entirely  of  a  different  kind.  The  question 
then  is,  whetiier,  during  the  time  which  has  elapsed,  there  has  been  a  course  of 
conduct  from  which  a  waiver  of  the  terms  or  an  acquiescence  in  the  violation  of  the 
[1321  contract  is  to  be  inferred.  That  is  quite  another  thing,  and  there  is  nothing 
at  all  like  it  in  this  case. 

The  next  thing  said  is,  "You  have  accepted  a  compensation  for  increased  work, 
and  a  sum  of  money  has  been  paid  now  in  respect  of  it ; "  but  the  answer  is,  that 
there  is,  in  other  respects,  a  continued  violation  of  the  covenants,  and  no  acquiescence 
in  the  violation. 

The  remaining  argument  is,  that  the  deed  contains  a  clause  for  a  reference  to 
arbitration.    Now  there  are  a  great  number  of  cases  in  which,  from  the  difficulty 

aacertaining  tiie  truth  and  the  great  complication  of  the  rights  and  interests 
involved,  it  is  idmost  impossible  for  the  Court  to  do  strict  justice  between  parties 
within  BQcb  limits  of  time  and  expense  as  are  in  any  degree  pro^rtionate  to  the 
valne  of  the  interests  in  question.  Many  oases  oceur,  in  which  it  is  perfectly  clear, 
that  by  means  of  a  reference  to  arbitration,  the  real  interests  of  the  parties  will  be 
much  better  satisfied  than  they  could  be  by  any  litigation  in  a  Court  of  Justice.  In 
these  oases  tiie  Court  has  shewn  itself  very  anxious  that  matters  oS  this  kind  should 
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be  determined  in  a  way  most  beneficial  to  the  parties,  and  much  more  ao,  when  it 

finds  that  the  parties,  anticipating  difficulties  of  that  kind,  hare  provided  for  their 
settlement  by  arbitration.  It  has,  however,  been  decided,  that  these  claosa  for  a 
reference  are  not  binding  upon  the  parties,  who  cannot  contract  themselves  out  of 
their  right  to  have  their  disputes  settled  in  Courts  of  Justice.  Notwithstanding  the 
many  cases  in  which  a  reference  to  arbitration  may  justly  be  preferred  to  proloDged 
litigation  in  Court,  cases  without  end  arise,  in  which,  by  no  possibility,  omld 
arbitrators  do  that  justice  which  the  powers  of  Courts  of  Justice  enable  them  to 
administer.  Cases  arise  which  were  not  in  the  contemplation  of  the  parties  when 
they  entered  into  their  agreement  It  has,  under  these  circumstances,  been,  I  [133] 
think,  justiy  held,  that  an>itration  clauses  are  not  to  be  enforced  against  the  partus, 
and  I  find  notiiing  in  tiie  wording  of  these  particular  clauses  which  at  all  alien  tMs 
case. 

Upon  none  of  these  grounds  do  I  think  the  Plaintiffs  have,  in  any  way,  disentitled 
themselves  to  the  protection  of  this  Court,  or  to  their  right  to  insist  in  this  Court 
that  the  covenants  which  they  have  contracted  for  shall  from  day  to  day  be  obeyed 
by  the  Defendants.  Nevertheless,  it  is  very  important  to  consider  what  the  term 
of  the  injunction  are  to  be  ;  I  do  not  think  it  ought  to  extend  beyond  tiie  vu^atituu 
which  have  taken  place ;  it  ought  not  to  be  expressed  in  such  ^neral  terms  as  naj 
imply  that  the  Defendants  intend  to  violate  those  covenants  which  they  have  hitherto 
respected.  This  motion  asks  for  somethiuff  more  tiian  ordinuy^ ;  namiBly,  to  restnin 
the  Defendants  permitting  water  to  flow  tibroufl^  the  oommunication.  It  is  however 
no  unusual  thing  to  ask  an  injunction  in  this  form :  I  think  it  was  granted  in  the 
case  ot  Sebiium  v.  Lord  £yr<m,{l)  and  in  other  caaes.  Indeed,  I  Selieve  that  in 
another  branch  of  the  Court,  some  few  yeiu«  ago,  a  direct  order  was  m«de  tot  the 
party  to  do  that  which  was  required,  to  put  an  end  to  the  violation  of  covenants :  1 
do  not  however  know  whether  that  has  been  since  acted  upon,  and  I  do  not  mean  to 
deviate  from  the  regular  and  established  practice.  The  injunction  therefore  must  be 
confined  to  those  things  in  respect  [134]  of  which  at  this  time  and  upon  the  evideoee 
before  me,  it  appears  that  the  Plaintiffs  require  protection,  and  it  should  not  extend 
to  the  last  general  words ;  this  Court  never,  without  necessity,  presumes  there  will 
be  a  violation  of  the  covenants. 

The  injunction  was  granted  in  the  terms  <rf  the  notice  of  motion,  omitting  the 
last  elanse.   The  order  was  affirmed  <»i  aj^ieal,  9th  December  1843. 

[134]  Barkbb  V,  BuTTHBSS.   Dec  14,  15,  1843. 

[S.  C.  13  L.  J.  Ch.  58 ;  8  Jur.  89.   See  Ex  parU  Gauihwaiie,  1861,  3  Mac.  &  6.  20S; 

42  E.  R.  237.] 

The  remedies  given  by  the  Banking  Act  (7  G.  4,  c.  46)  are. not  cumulative  to, 
substitutional  for  the  prior  liabilities  of  partners,  and  therefore  proceedings  csmMt 
bo  had  against  a  party  three  years  after  he  has  ceased  to  be  a  member. 

A  person  at  his  death  was  member  df  a  banking  company  established  under  the 
7  G.  4,  c.  46,  and  subject  to  its  liabilities.  After  the  expiration  of  three  years, 
a  suit  was  instituted  for  the  administration  of  fais  estate,  and  the  common  deenc 
was  made  for  taking  an  account  of  his  debts.  Persons  who  were  credit<»s  oi  the 
hanking  company  at  the  testator^s  death  claimed  before  the  Master.  Held,  that 
their  (uiaiins  did  not  come  within  the  scope  of  the  decree ;  sectmdly,  that  their 
claims  were  barred  by  tiie  lapse  of  three  years ;  aad,  thirdly,  that  the  proper  way' 
<k  bringing  their  claims  before  the  Court  was  by  petition,  and  not  by  ezoepaon. 

(1)  1  R  C.  C.  588.  And  see  Blakenwre  v.  The  Glamorganshire  Caiud  Con^cMfy  1 
M.  &  K.  154 ;  Milligan  v.  Mitchell,  lb.  452 ;  Lane  v.  Newdigate,  10  Ves.  192 ;  NiSnm 
V.  Thorntm,  lb.  159  ;  Eanhin  v.  Hvskissonf  4  Sim.  13  ;  Taylor  v,  Davu,  3  Beav.  388, 
n.  (e.) ;  Spencer  v.  The  London  and  Birmingham  Railway  Company,  8  Sim.  193 ;  Sqiare 
V,  Campbell,  1  Myl.  &  Cr.  465,  467  ;  Whittaker  v.  Horn,  3  Beav.  387  and  395,  n.; 
The  Great  North  ofEnglandf  tSic,  Railway  v.  The  CJarenee  Railway^  1  CoUyer,  507. 
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The  question  in  this  case  depended  on  the  construction  of  the  Banking  Act 
(7  Geo.  4,  c.  46).  It  will  therefore  be  convenient^  in  the  first  place,  to  refer  to  its 
provisions,  so  far  as  it  affected  the  present  case. 

By  the  1st  section,  banking  co-partnerships,  though  conmating  of  more  than  six 
persona,  may  issue  bills  payable  on  demand,  at  any  place  exceeding  sixty-five  miles 
mm.  London ;  but  that  sectacm  also  provides  as  follows :  "  That  evei^  member  of  any 
audi  corporation  or  co-partnership  shall  be  liable  to,  -and  responsible  for,  the  due 
payment  of  all  bills  and  notes  which  shall  be  issued,  uid  for  all  sums  of  money  which 
ahall  be  borrowed,  owed,  or  taken  up  by  the  corporation  or  co-part^l361-nership  of 
which  such  person  shall  be  a  member,  such  person  being  a  member  at  the  period  of 
the  date  of  the  bills  or  notes,  or  becoming  or  being  a  member,  before  or  at  the  time 
of  the  bills  or  notes  being  payable,  or  being  such  member  at  the  time  of  the  borrow- 
ing, owing,  or  taking  up  of  any  sum  or  sums  of  money  upon  any  bills  or  notes,  by 
the  corporation  or  co-partnership,  or  while  any  sum  of  money  on  any  bills  or  notes  is 
owing  or  unpaid,  or  at  the  time  the  same  became  due  from  the  corporation  or 
co-partnership,  any  agreement,  covenant,  or  contract  to  the  contraiy  notwitnstanding." 

The  9th  section  provides^  that  the  co-partnerships  "  shall  and  lawfully  may  "  sue 
and  be  sued  in  the  name  of  the  registered  "public  omoer." 

The  10th  section  is  as  follows : — "That  no  person  or  persons,  or  body  or  bodies 
politic  or  corporate,  having  or  claiming  to  have  any  demand  upon  or  against  any 
such  corporation  or  co-partnership,  shall  bring  more  than  one  action  or  suit,  in  case 
the  merits  shall  have  been  tried  in  such  action  or  suit,  in  respect  of  such  demand ; 
and  the  proceedings  in  any  action  or  suit  by  or  against  any  one  of  the  public  officers. 
Dominated  as  aforesaid,  for  the  time  being  of  any  such  co-partnership,  may  be  pleaded 
in  bar  of  any  other  action  or  actions,  suit  or  suits,  for  the  same  denuuid,  by  or 
against  any  other  of  the  public  officers  of  such  co-partnership." 

By  the  11th  section,  decrees  in  equity  against  the  public  officer  are  to  have  the 
like  effect  against  the  property  of  the  co-partnership,  and  the  persons  and  property  of 
the  members,  as  if  such  members  were  parties  to  the  suit;  anid  by  the  12th  section, 
judgments  uid  decrees  are  to  have  the  same  effect  on  the  pnq>erty  and  [ISG] 
members  as  if  such  judgment  had  been  recovered  against  the  oo^putnership. 

The  13th  section  is  as  follows: — "That  execution  upon  any  judgment,  in  any 
aeti<Hi  obtained  against  any  public  officer  for  the  time  being  of  any  such  corporation 
or  co-partnership  carrying  on  the  business  of  banking  under  the  provisions  of  this  Act, 
whether  ae  Plaintiff  or  Defendant,  may  be  issued  against  any  member  or  members 
for  the  time  being  of  such  corporation  or  co-partnership  and  that  in  case  any  such 
execution  against  any  member  or  members  for  the  time  being  of  any  such  corporation 
or  co-partnership  shall  be  ineffectual  for  obtaining  payment  and  satisfaction  of  the 
amount  of  such  judgment^  it  shall  be  lawful  for  t^e  party  or  parties,  so  having 
obtained  judgment  against  such  public  officer  for  the  time  beings  to  issue  execution 
against  any  person  or  persons,  who  was  or  were  a  member  or  members  of  such 
corporation  or  co-partnership  at  the  time  when  the  contract  or  contracts,'  or  engage- 
ment or  engagements  in  which  such  judgment  may  have  been  obtained,  was  or  were 
entered  into,  or  became  a  member  at  any  time  before  sacb  conlancts^  or  engufements 
were  executed,  or  was  a  member  at  the  time  of  the  judgment  obtained,  raivided 
always,  that  no  such  execution  as  last  mentioned  ah&W  be  issued,  without  leave  first 

S anted,  on  motion  in  open  Court,  by  the  Court  in  which  such  judgment  shall  have 
en  obtained,  and  when  motion  shall  be  made,  on  notice  to  the  person  or  persons 
sought  to  be  charged,  nor  after  the  esepraiion  of  three  years  next  after  any  such  person 
or  persons  shall  have  ceased  to  be  a  member  or  members  of  such  corporation  or 
co-partnership." 

The  facts  which  gave  rise  to  this  cause  were  shortly  as  follows : — Mr.  Barker,  the 
testator  in  this  case,  died  [137]  on  the  16th  of  March  1S39.  At  the  time  of  his 
death,  he  was  a  member  of  a  banking  company  established  under  iAte  above  Act, 
called  the  "Imperial  Bank  of  Enghind,"  and  he  had  been  a  registered  member  since 
November  1838.  (Note. — ^The  partioulars  relating  to  this  company  will  be  found  in 
JFaUwor^  v.  Holt,  4  MyL  &  Or.  619.) 

Shortly  after  his  death,  viz.,  on  the  30th  of  April  1839,  the  bank  stopped  pay- 
ment, and  was  found  insolvent.   In  June  1839  John  Wood  recovered  a  judgment 
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wainst  the  regiBtered  public  officer  of  the  bank  for  £4600 ;  in  September  foUowio^ 
T.  L.  Bnahton  obtained  a  aJmilar  jadsment  for  £2001 ;  and  on  the  8th  of  Aognt 
1840  Nicholas  Wood  obtained  a  simuur  jndgment  for  £24,819.  The  principal  part 
of  these  sums  was,  at  the  death  of  the  testatiff,  due  from  tiie  oompaaj,  as  indcnesi 

of  bills,  and  on  a  banking  account. 

On  the  20th  of  July  1842  this  suit  was  instituted  by  legatees,  for  the  adnuni»- 
tration  of  the  testators  estate ;  and  on  the  20th  of  Decetnber  1843  a  decree  tu 
made,  referring  it  to  the  Master,  in  the  usual  form,  to  take  an  account  of  debts, 
funeral  expenses,  and  legacies  of  the  testator.  The  above-named  creditors  of  tbe 
bank  went  in  under  the  decree,  and  claimed  to  be  creditors  of  the  testator,  but  the 
Master  having  rejected  their  claims,  two  of  them  took  exceptions  to  his  report,  and 
the  third  presented  a  petition,  praying  that  the  Petitioner  might  be  admitted  to 
prove  his  debt,  and  that  tbe  Master  might  be  directed  to  admit  the  Pedtioner  to 
prove,  or  for  liberty  to  except  to  t^e  report 

Mr.  Tem{de  and  Mr.  Lovat,  in  suppcnt  of  t^e  exceptions. 

[ISS]  Mr.  Bazalgette,  in  support  oi  the  petition,  argued  as  follows: — The  testator 
in  fais  lifetime  was  liable  to  tbe  claimants,  and  nothine  has  since  happened  to  releaae 
his  assets  from  the  obligation.  Though,  at  law,  tbe  liability  of  a  party  upon  a  joot 
debt  ceases  on  bis  deaui,  by  surviving  to  the  joint  contractors,  yet,  m  eqiuiy^  the 
estate  of  the  deceased  partner  continues  liable.  Deveofnea  v.  NcAle  {l^eeeh's  cue)  (1 
Mer.  539,  and  2  B.  &  M.  49B),  fTinter  v.  Inne$  U  M.  &  Or.  101),  Gray  v.  Ckitteta 
(9  Ves.  118) ;  for  every  joint  loan  is  in  equity  considered  joint  and  several,  Tkarjte  v. 
Jackson  (2  Y.  &  C.  (Ex.)  553).  It  is  not  Decenary  in  proiDeeding  uainst  the  ssaeu 
of  the  deceased  partoer  to  prove  that  tbe  surviving  partner  is  insoRent.  WiUaun 
V.  Stndemm  (1  MtL  &  K.  682). 

The  testi^or,  oedna  a  member  at  the  time  of  the  oontraot,  became,  by  the  13th 
section,  liable  to  tiie  daimants,  and  his  assets  are  still  liable  after  payment  of  his 
separate  debts. 

Again,  the  creditor's  remedies  are  not  limited  to  those  given  by  the  statute.  The 
testator  was  a  partner  in  this  concern,  and  by  tbe  ordinary  rules  of  this  Court,  ind^ 
pendent  of  the  statute,  the  claimants  are  entitled  to  come  in  under  the  decree  tod 
prove  their  debts.  It  was  so  held  in  ComeU  v.  Sikes  (2  Russ.  191),  decided  by  Lend 
Eldon  on  appeal.  It  has  been  held  also,  that  a  creditor  of  such  joint  stock  bank  has 
the  usual  remedies  in  bankruptcy,  agunst  tbe  members,  and  may  sue  out  a  fiat  agaiiot 
the  individual  members  of  the  concern  without  proceeding  against  the  public  offioer. 
{Ssep.  Wood,  1  M.  D.  &  De  O.  92,  and  2  M.  D.  &  De  G.  282.) 

[138]  There  being  a  decree  for  the  administration  of  uie  estate,  all  the  daiw 
upon  that  estate  most  be  ascertained  and  provided  for,  before  the  reaidiiaty  l^steei 
can  be  permitted  to  receive  any  portion  of  the  assets.  The  Master  must  tharefcn 
take  all  the  necessary  accounts  \  and  if  the  reference  be  not  already  sufficieD^^ 
extensive,  the  Court  will  supply  the  defect  of  his  authority;  Paynter  y.  Baalm 
(3  Mer.  297),  Baker  v.  Martin  (5  Sim.  380). 

Mr.  Pemberton  Leigh,  Mr.  Turner,  and  Mr.  G.  L.  Russell,  for  the  Plaintiff ;  and 

Mr.  Eindersley  and  Mr.  Mvlne,  Mr.  Teed  and  Mr.  Bayley,  for  the  Defendaoti, 
eontrh.  The  statute  has  created  new  rights  for  the  benefit  of  the  creditors  of  bankiiu 
companies,  and  has  subjected  its  members  to  new  liabilities ;  in  return  it  has  imposed 
a  Ihnitation  on  the  liability  of  the  members,  and  required  that  those  remedies  alow 
which  are  thereby  given,  and  no  others,  "  shaU  "  be  pursued.  The  remedies  givm  If 
the  statute  are  in  lieu  and  substitutional  for  the  common  law  remedies,  and  not 
additional  or  cumulative;  Steward  v.  Qreaon  (10  Mee.  &  W.  711).  iWe^  Bana 
Parke  says,  "  We  are  all  of  opinion  that  the  creditors  of  a  company  so  esteUiBhed, 
and  having  a  public  officer,  nave  no  remedy  against  the  individual  members  as  tt 
common  law.   And  we  are  of  this  opinion  upon  the  words  of  the  ninth  Bectkn, 

flving  the  remedy  against  the  public  officers,  and  upon  tbe  whole  purview  of  t^e  Act 
be  words  of  the  section  are,  that  '  all  actions  against  the  co-partnership  shall,  tod 
lawfully  may,  be  commenced,  instituted,  and  prosecuted  against  one  or  more  [140]  of 
the  public  officers,  nominated  as  before  mentioned  as  the  nominal  Defendant'  These 
words,  according  to  their  ordinarv  import,  are  obligatory,  and  ought  to  have  that 
construction,  unless  it  would  leaa  to  some  absurd  or  inconvenient  consequenoe^  or 
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would  be  at  variance  with  the  intent  of  the  Legislature,  to  be  ooHeoted  from  other 
parte  of  the  Act  But  this  oonstruction  is  manifestly  reasonable,  and  oonsistent  widi 
the  oonteztk  and  in  acoordanoe  with  the  intent  of  the  framers  of  the  Act,  to  be 
eoUected  from  eveiy  part  of  it"  And  after  shewins  that  the  liability  created  by  the 
statute  was  very  different  from  that  which  existra  independeutly  of  it,  he  says : 
"The  fnuners  of  the  Act  had  in  view  ^e  convenience  of  th.e  public,  and  thereby 
provide  a  more  oonvmnent  remedy  to  creditors  than  at  common  law ;  but  ^ey  had 
also  in  view  the  benefit  of  the  members  of  the  company,  by  restricting  their  persona] 
hability."  And  his  Lordship  afterwards  adds,  "  We  are  of  opinion,  therefore,  that 
this  Act  of  Parliament  meant  to  give  one  remedy  only,  and  that  against  the  company 
in  the  name  of  its  public  officer." 

A  similar  principle  was  acted  on  in  the  cases  of  The  Dundalk  fFeetem  EaUtoay 
Company  v.  Tapster  (1  Q.  B.  Bep.  670)  and  Harrison  v.  Timmms  (4  Mee.  &  W.  510). 

Under  the  provisions  of  this  Act^  the  assets  of  the  testator  are  in  no  way  liwle. 
first,  because  the  executors  and  administrators  of  parties  are  not  made  liable  by  the 
Act;  and,  secondly,  because  the  testator  had  ceased  to  be  a  member  three  years 
before  any  proceedmn  were  taken  by  t^e  claimants  a^nst  the  executors.  Again,  if 
there  were  any  lialmity,  then  it  is  a  secondary  liabilil^.  The  remedy  must  be 
obtained  in  the  manner  [141]  pointed  out  by  the  thirteentn  section,  upon  an  applicar 
Hon  to  the  Court  by  motion,  and  by  scire  fadas,  Ransford  v.  Bosanquei  (12  Adol.  &  E. 
813) ;  on  which  application  it  must  be  shewn  that  bond  Jide  endeavours  have  been 
used  to  obtain  an  available  execution  against  the  persons  who  were  members  at  the 
date  of  the  judgment,  and  who  are  primarily  liable  (sect  13);  £ardletf  v.  Law  (12 
Ad.  &  E.  802) ;  Harmod  v.  Law  (7  Mee.  &  W.  203). 

Lastly,  the  tenth  section  provides  that  no  clumant  against  the  company  shall 
bong  more  than  one  action  or  suit  in  respect  of  the  same  demand,  and  the  former 
proceedings  may  be  pleaded  in  bar.  The  {nvsent  proceedii^  are  quite  inconsistent 
vitk  this  provision. 

Mr.  Bazalgette,  in  reply. 

The  Mastbs  of  the  KOLlb  [Lord  Langdale}.  This  oaae  is  undoubtedly  one  of 
ver^  great  importance ;  and,  oonsiderinff  the  extent  to  whif^  it  may  affect  a  great 
vane^  of  transactions  dependent  upon  this  Act  of  Parliament,  I  cannot  help  feeling 
some  regret  both  at  the  time  and  the  mode  in  which  it  has  been  brought  forward. 

The  decree  in  this  cause  was  made  in  the  simple  and  usual  form,  "  to  take  an 
account  of  the  debts,  funeral  expenses,  and  legacies  of  the  testator."  It  is  evident, 
therefore,  that  I  have  to  consider  what  sort  of  claims  can  be  established  under  such  a 
decree,  and  I  must  have  regard  to  the  time  when  this  matter  was  first  lunught 
forwuii.  The  parties  being  desirous  to  avoid  a  decision  on  any  technical  ground, 
I  am  willing,  so  for  t^4S\  as  the  facts  of  the  case  will  allow,  to  state  my  opinion  as  if 
these  claims  under  the  decree  had  been  brought  forward  in  the  most  favourable  form. 

The  question  arises,  firsts  upon  the  rights  of  these  parties  under  the  Act  of 
Parliament^  which  has  been  so  often  referred  to ;  and,  secondly,  upon  any  rights  tiiey 
may  have  independent  of  that  Act  The  Act  was  passed  to  relieve  tiie  public  from 
certain  restiictions  imposed  on  bankers,  in  consequence  of  an  agreement  between 
Oovernment  and  the  Bank  of  England.  It  provided  that  persons  who  entered  into 
banking  partnerships  might  do  various  things  previously  prohibited,  and,  at  the  same 
time,  it  created  a  number  of  liabilities  which  did  not  previously  exist  While  it 
provided  various  facilities  to  creditors  of  banking  companies,  it  subjected  the  persons 
engaged  in  them  to  various  new  liabilities,  and  also  provided  certain  new  regulations 
for  enforcing  them.  These,  in  my  opinion,  were  intended  as  an  exoneration  from 
those  liabilities,  to  which,  under  other  circumstances,  the  members  would  have  been 
mbject. 

The  first  section  provides,  that  ereiT'  member  shall  be  liable  iar  all  bills,  &c.,  such 
person  bein^  a  member  at  the  date  of  the  bills,  or  at  the  time  of  their  being  payable, 
or  while  owing  or  unpaid.  So  that  auy  person,  bdng  a  member,  at  any  time  betwem 
the  date  of  the  contract  and  the  time  when  the  debt  arising  therefrom  is  satisfied,  is 
to  become  liable  for  its  payment  A  person  might  not  be  a  party  or  liable  to  the 
contract :  he  might  not  be  a  member  of  the  co-partnership  at  the  time  when  proceed- 
ings were  taken  to  enforce  it,  but  by  becoming  a  member  at  an  intermediate  xwriod 
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between  tbe  contraot  and  the  judgment,  he  would  thereby  render  p.43]  himwU 
liable  to  the  payment.  This  is  no  small  advantage  given  to  the  creditca-  of  Boch  a 
concern.  It  is  a  liability  attaching  to  any  person  becoming  a  member  at  any  tame 
between  the  periods  I  have  referred  to. 

In  a  subsequent  part,  this  Act  of  Parliament  proceeds  to  point  out  ^e  mode  m 
which  satisfaction  is  to  be  obtained ;  and  I  can  entertain  no  doubt  {quite  indepen- 
dently of  the  cases  cited)  that  the  remedies  thus  given,  are  for  the  satisfaction  of 
liabilities  previously  created  by  tbe  Act,  and  for  no  others.  What  then  is  the  remedy 
provided  for  by  this  Act  t  AcUona  are  to  be  brought  i^gainst  the  registered  "  mAXo 
officer ; "  when  judgment  has  been  obtained  against  hun,  it  is  to  be  ooosiderea  at  a 
judgment  against  toe  property  of  the  partner^iip  and  all  its  members.  How  is  tbe 
judgment  to  be  executed!  First,  execution  is  to  be  had  against  any  ezistiiig 
member.  Nothing  could  be  more  just  than  that  execution  should  go  against  those 
persons  who  are  virtually  parties  to  the  proceedings  upon  which  iuogment  has  been 
obtained :  their  liability  had  been  provided  for  before,  although  they  might  not  havv 
been  parties  to  the  contract,  but  might  have  become  members  afterwards,  and  be 
members  at  the  time  the  proceedings  took  place  which  led  to  the  judgment.  These 
are  the  persons  against  whom  execution  is  to  issue  in  the  first  place.  The  Act  then 
provides,  that  if  this  execution  should  be  inefTectual  for  obtaining  payment  (tf  the 
amount  of  the  judgment,  the  Fbdntiff  may  issue  execution  against  any  peracms  who  were 
members  at  the  time  when  the  contract  was  entered  into ;  secondly,  agaimt  penons  who 
became  members  at  any  time  before  such  contract  was  exeoited ;  and  tfaimly,  ajninit 
persons  who  were  members  at  the  time  the  judgment  was  obtained,  and  this  fbOows:  { 
— "  Provided  that  no  such  execution  as  last  mentioned  shall  be  issued  without  leave  I 
first  granted,  on  motion  in  open  Court,  by  the  [144]  Court  in  which  such  judgment  I 
shall  nave  been  obtained,  and  when  motion  shall  be  made,  on  notice  to  the  person  or 
persons  sought  to  be  charged,  nor  after  the  expiration  of  three  years  next  after  any 
such  person  or  persona  ahaTl  have  ceased  to  be  a  member  or  members  of  such  corpwa' 
tion  or  co-partnership."  This  then  is  a  clear  limitation  of  three  years,  within  which 
execution  is  to  issue  against  such  persons. 

Let  me  apply  this  provision  to  the  present  case.    The  testator  here  necessarily 
oeased  to  be  a  member  upon  his  death,  in  March  1839.    The  proceedings  against  the  | 
officer,  on  which  the  judgments  were  obtained,  were  adopted  someUme  after 

deaUi.  Now  it  hat  been  admitted  that  execution  could  not,  in  any  view,  ians 
against  the  executors ;  they  were  not  registered  members,  and  the  case  was  not 
provided  for  by  the  Act.  Suppose  then  that  this  Act  of  Pariiament  affinds  a>  I 
exclusive  remedy  in  the  cases  only  which  are  distinctly  provided  for,  is  a  party,  is  s 
case  not  provided  for  by  the  Act,  to  be  at  liberty  to  resort  to  any  other  reiDe^ 
which,  under  other  circumstances,  law  or  equity  would  afford?  Law  would  aSbcd 
him  no  remedy ;  that  is  perfectly  clear,  because  the  debt  would  survive.  Woold 
equity  afford  him  a  remedy  1  If  it  would,  must  it  not  govern  itself  by  analogy  to  the 
limitation  of  time,  at  the  expiration  of  which  the  legal  liability  would  ceaseT  Then 
bein^  perfectly  new  liabilities  created  by  this  Act  of  Parliament,  and  for  which  t 
epecifio  remedy  is  provided,  and  there  bein^  a  party  living  against  whom  that  remedy 
is  to  be  enforced,  would  a  Court  of  Eiqmty,  taung  away  entarely  t^t  protection 
which  was  intended  to  be  afforded  by  the  uinitation  of  time,  interfere,  not  for  ths 
purpose  of  relieving  the  creditor  from  the  difficulty  arising  by  reason  of  the  death  of 
the  member  of  the  concern,  but  in  order  to  relieve  him  altogether  from  the  limitatioD 
of  time  which  [146]  is  distinctly  provided  by  the  Act  of  Parliament  1  I  must  say 
that  I  do  not  think  it  would. 

It  is  very  true,  that  at  the  time  of  Mr.  Barker's  death,  he  was  subject  to  a  liabiHty ; 
and  it  has  very  naturally  beeu  argued,  that  there  being  a  liability,  there  must  be 
some  remedy  by  which  the  rights  of  the  creditor  may  be  made  effectual  and  profitable. 
But  what-  is  that  liability  t  It  is  a  liability  to  have  execution  issued  against  him  tnd 
his  property  before,  but  not  after,  the  expiration  of  three  years  from  the  time  the 
party  oeased  to  be  a  member.  That  alone  was  this  testator's  liability.  Notwith- 
standing the  general  words  which  are  ctmtained  in  the  first  clause  of  the  Act,_^rt 
taking  all  the  elauses  together,  looking  at  the  means  of  mi^ng  these  liabilities 
effeotual,  and  seeing  that  tJiey  were  first  created  by  this  Aot,  we  find  t^is  expre* 
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limitation— that  the  lialMlity  ia  not  to  be  enforced,  by  execution,  after  the  expiration 
of  three  years  from  the  time  when  the  puty  shall  have  ceased  to  be  a  member  of 

the  co-purtnership. 

That  being  so,  I  do  not  see  how  I  can  grant  any  sort  of  relief,  in  a  case  in  which 
the  apidioation  is  made  to  this  Court  long  after  the  expiration  of  those  tiiree  vears. 
I  do  not  mean  to  say  anything  as  to  the  relief  whieh  might  have  beni  afforded,  if 
a  bill  had  been  filed  by  these  claimants  within  tiie  three  years;  tmt  this  seems 
clear  to  me,  that  if,  in  soch  a  case  as  this,  relief  is  to  be  had  in  this  Court  against  the 
assets  of  a  deoeaaed  party,  it  must  be  souebt  before  the  legal  liability  under  this 
Aot  would  have  exxared,  if  the  party  had  continued  alive.  In  this  atate  of  the 
record,  I  do  not  think  that  any  remedy  can  be  given  to  the  chumants  in  the  present 
case. 

I  should  state,  that  I  think  that  a  petition  is  the  proper  course  of  proceeding  in 
a  ease  like  the  mesent.  [146]  The  matter  does  not  come  within  the  scope  of  the 
decree,  and  the  Uaster,  therefore,  could  not  properly  consider  it. 

^le  exceptions  most  be  overruled,  and  the  petition  dismissed,  and  with  costs. 

[146]   Clafham  v.  Shilliio.   Jan.  34,  Feb.  1,  16,  1844. 
[See  Boolt  v.  Snm^g,  1883,  48  L.  T.  218.] 

Consideration  of  ^he  effect,  in  equity,  of  miarepreseotation  made  by  parties  upon 
ent«ring  into  contracts. 

Cases  have  frequently  occurred,  in  which,  upon  entering  into  contracts,  misrepresenta- 
tions made  by  one  party  have  not  been,  in  any  degree,  relied  on  by  the  other 
party.  If  the  party  to  whom  the  representations  were  made,  himself  resorted  to 
the  proper  means  of  verification,  before  he  entered  into  the  contract,  it  may  appear 
that  he  relied  upon  the  result  of  his  own  investigation  and  inquiry,  and  not  upon 
the  representations  made  to  him  by  the  other  party ;  or  if  the  means  of  invesbga- 
ti<m  ajod  verifioatioii  be  at  hand,  and  the  attention  of  the  party  receiving  tne 
representations  be  drawn  to  them,  the  droumstanees  of  the  case  may  be  such  aa 
to  make  it  incumbent  on  a  Court  of  Justice  to  impute  to  him  a  knowledge  of  the 
result^  which,  upon  due  inquiry,  he  ought  to  have  obtained,  and  thus  the  notion 
of  reliance  on  the  representations  made  to  him  may  be  excluded. 

Again,  when  the  Court  is  endeavouring  to  ascertain  what  reliance  was  placed  on 
renreaentations,  it  muat  consider  them  with  reference  to  the  aubject-matter,  and  the 
relative  knowledge  of  the  parties.  If  the  subject  is  capable  of  being  accurately 
known,  and  one  party  is,  or  is  supposed  to  be,  possessed  of  accurate  knowledge, 
and  the  other  ia  entirely  ignorant,  and  a  contract  is  entered  into,  after  representa- 
tions made  by  the  party  who  knows,  or  is  supposed  to  know,  without  any  means 
of  verification  being  resorted  to  by  the  other,  it  may  well  enough  be  presumed, 
that  the  i^orant  man  relied  on  the  statements  made  by  him  who  was  supposed  to 
be  better  inf  onned ;  bnt  if  the  subject  is  in  its  nature  uncertain,  if  all  that  is  known 
about  it  is  matter  of  inference  from  som^ing  else,  and  if  the  parties  making  it, 
and  receiving  representations  on  the  subject,  nave  equal  knowledge,  and  means  of 
aoquiiing  knowledge,  and  equal  skill,  it  is  not  easy  to  presume  that  representations 
made  by  cme  would  have  much  or  any  influence  upcm  the  other. 

This  was  a  motion  for  a  new  trial  of  an  issue  directed  by  the  Court.  The  circum- 
stances fully  ajmear  in  thejudgment. 

Mr.  Kinderuey,  Mr.  Watson,  and  Mr.  Wright,  for  the  Defendant,  in  support  oi 
the  motion. 

n.47]  Mr.  Turner,  Mr.  Knowles,  and  Mr.  Elmsley,  contrh,  for  the  Plaintiff. 

rdt.  1.  The  Master  of  the  Rolls  [Lord  Lanedale].  The  bill  in  this  cause 
was  filed  for  the  purpose  of  compelling  the  Defendant  specifically  to  perform  an 
^[reement  which  he  had  entered  into,  to  take  from  the  Puuntiff  a  lease  of  certain 
coal  mines. 

On  the  hearing  of  the  cause,  two  issues  were  directed  to  be  tried :  1.  Whether, 
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during  the  treaty  for  the  agreement,  any  false  representations,  on  which  the  Defendant 
relied,  were  made  by  the  Plaintiff  or  his  agent,  to  the  Defendant  or  his  agent,  in 
respect  to  the  mines  or  property  comprised  in  the  agreement;  2.  Whether  the 
Defendant  signed  the  memorandum  at  the  foot  of  the  draft  lease  under  anv  filw 
representations  of  the  Plaintiff  or  bin  solicitor,  made  to  the  Defendant  or  his  acuicita', 
in  respect  of  the  contents  of  the  same  draft  lease,  or  any  alterations  made  therein. 

The  Plaintiff  in  this  cause  was  also  Plaintiff  in  the  issues,  and  <m  the  trisl  i 
verdict  was  found  for  the  Plaintiff  aa  both  inoes. 

The  Defendant,  now,  aoquiexang  in  the  verdiet  found  on  the  aeeood  israe,  bu 
moved  for  a  new  trial  on  Uie  first. 

The  coal  comprised  in  the  lease  comprised  beds  of  coal  distiDguished  the 
names  of  the  Adwaiton  coal,  the  Middleton  deep  co^  and  the  Middleton  little 
coal. 

[148]  In  answer  to  questions  put  by  the  learned  Judge  before  whom  the  iiBOM 
were  tried,  the  jury  stated,  that  the  Plaintiff  did  not  make  any  false  represeotitiaQ 
to  the  Defendant  or  his  agent,  as  to  the  quantity  of  the  Adwaiton  ooal  remaining  to 
be  gotten ;  and  that  the  Plaintiff  did  maice  false  representations  to  the  Defeotuo^ 
as  to  the  depth  of  the  Middleton  deep  ooal  from  the  surface,  and  as  to  the  thicknw 
of  the  MidcAetoa  little  ooal,  but  tiiat  Shillito  or  bis  agent  6iA  not  rely  cm  any  nA 
false  representations. 

The  Defendant  alleges,  tltat  the  opinion  expressed  by  the  jury  that  the  Plaintiff 
did  not  make  any  false  representataon  as  to  the  quantity  of  we  Adwaiton  ootl 
remaining  to  be  gotten,  is  against  the  evidence  which  was  produced  on  the  trial; 
and  that  the  opinion  expres^  b^  the  jury,  that  the  Defendant  or  his  agent  did 
not  rely  on  any  false  representations  as  to  the  Middleton  coal,  is  erroneous,  and 
arose  from  some  want  of  sufficient  explanation  of  the  meaning  of  the  term  retiaDea, 
which  might  have  been,  but  was  not,  horded  by  the  Judge. 

Having  carefully  read  the  Judge's  notes  and  the  evidence  in  the  cause,  and 
considered  the  arguments  of  counsel,  I  am  of  opinion  that  there  is  no  reason  to 
disturb  the  verdict,  on  the  ground,  that  the  opinion  of  the  jury  respectiDg  the 
quantity  of  coal  remaining  to  be  gotten  in  t^e  Adwaiton  mine  was  against  the 
evidence  produced.  It  was,  indeec^  against  the  testimony  of  Field,  bat  having 
regard  to  the  other  evidence  in  the  case,  and  the  means  which  the  trial  afforded  a 
testing  the  (^edibility  of  Fidd,  I  see  no  reaaon  to  think,  that  the  jury  came  to  an 
erroneous  conclusion  on  that  point 

Upon  the  other  point,  it  appears  to  me  that  there  is  more  difficulty.  The  jmy 
were  of  opinion,  that  false  [1^]  misrepresentations  were  made  respecting  the 
Middleton  coal  during  the  treaty  for  the  agreement ;  and  ii  we  suppose  t^t  e«- 
clusion  to  be  correct,  it  requires,  at  leasts  some  consideration  and  explanatioQ  to 
shew,  that  representations,  found  to  be  false,  had  not  some  influence  on  the  Defeodut 
when  he  entered  into  the  agreement. 

Caaea  hare  frequently  occurred,  in  which,  up<m  entering  into  contracts,  nis- 
repreaentationB  made  by  one  party  have  not  been,  in  any  d^ree,  relied  by  the 
otiier  party.  If  the  purty  to  whom  the  representations  were  made  bimaeU  resortad 
to  the  proper  means  of  verification,  before  be  entered  into  the  oontzact,  it  nay 
appear,  that  he  relied  upon  tJie  residt  of  his  own  investigation  and  inmuiy,  awl 
not  upon  the  representatims  made  to  him  by  the  other  party :  or  if  uie  means 
of  investigation  and  verification  be  at  hand,  and  the  attention  of  the  party  receiving 
the  representations  be  drawn  to  them,  the  circumstances  of  the  case  may  be  such, 
as  to  make  it  incumbent  on  a  Court  of  Justice  to  impute  to  him  a  knowledge  <A  the 
result,  which,  upon  due  inquiry,  he  ought  to  have  obtained,  and  thus  the  notion  of 
reliance  on  the  representations  made  to  him  may  be  excluded. 

Again,  when  we  are  endeavouring  to  ascertain  what  reliance  was  placed  on 
representations,  we  must  consider  them  with  reference  to  the  snbject-oiatter,  and 
the  relative  knowledge  of  the  parties.  If  the  aubject  ia  capable  of  being  aeenrit^ 
known,  and  one  party  ia,  or  is  supposed  to  be,  possessed  of  accurate  knowledge,  m 
the  other  is  entirely  ignorant,  ana  a  contract  is  entered  into,  after  representatiow 
made  b^  the  party  who  knows,  or  is  supposed  to  know,  without  air^  meaos  d 
verification  being  resorted  to  by  the  other,  it  may  well  enough  he  [UHj  presaOMi^ 
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that  the  ignorant  man  relied  on  the  statements  made  by  him  who  was  supposed  to 
be  better  informed ;  bat  if  the  subject  is  in  its  nature  uncertain — if  all  that  is 
known  about  it  is  matter  of  inference  from  something  else,  and  if  the  parties  making 
and  reoelTing  representations  on  the  subject  have  equal  knowledge,  and  means  (» 
aoquiring  knowledge,  and  equal  skill,  it  is  not  easy  to  presume,  that  representations 
made  by  one  would  have  much  or  an^  influence  upon  the  other. 

Gases  vaxy  infinitely  in  their  circunistances,  and  it  is,  I  think,  obvious,  that  a 
very  great  variety  of  circumstances  may  occur,  in  which  it  may  appear  that  a  contract 
was  entered  into  after  erroneous  representations  made  by  one  party,  and  yet  without 
the  other  party  having  at  all  relied  on  those  erroneous  representations. 

In  the  present  case,  it  may  be  that  the  jury  has  correctly  found,  that  the 
representations  made  to  the  Defendant  respecting  the  Middleton  coal  were  false, 
and  not  relied  on  by  the  Defendant. 

It  does  not  appear  that  the  closes  of  land  containing  the  coal  in  question  had 
been  bored,  for  the  purpose  of  ascertaining  what  were  the  depth  and  thickness  of 
the  Middleton  coal.  The  depth  and  thickness,  at  some  distance,  were  known,  but 
there  were  variations  in  the  beds,  and  all  that  was  known  alTorded  only  obscure  and 
uncertain  indications  of  the  depth  and  thickness  of  the  beds  in  particular  closes^ 
which  had  not  been  bored  to  the  requisite  depth. 

Having  regard  to  the  nature  of  the  subject,  to  the  language  of  the  witnesses,  and 
to  the  experience  <A  the  Defendant's  agent,  to  whom  the  representations  were  made, 
I  cannot,  upon  the  mere  statement  of  the  evi-[151THdence  to  roe,  avoid  entertaining 
some  doubt,  whether  the  representations  made  to  Field  were  such  as  can  properly 
be  called  false ;  and  having  carefully  read,  not  only  the  notes  of  the  evidence  taken 
at  the  trial,  but  also  all  the  evidence  taken  in  this  suit,  and  being  without  the  benefit 
of  any  personal  observation  upon  the  witnesses  under  examination  at  the  trial,  I 
do  not  see  any  sufficient  reason  for  thinking  that  the  jury  came  to  an  improper 
conclusion. 

In  that  state  of  circumstances,  I  have  anxiously  considered  what  was  said  at  the 
Bar,  lespeoting.the  summing  up  of  the  learned  Judge,  and  I  am  satisfied  that  the 
proper  Questions  were  fairly  and  sufficiently  brought  under  the  consideration  of  the 
jury.  It  is  not  alleged  that  any  additional  evidence  can  be  adduced ;  and  it  appears 
to  me,  that  in  a  matter,  which  in  itself  may  have  been  somewhat  doubtjfiu — ^in 
which  I  have  myself  some  doubt  upon  the  finding  as  to  false  representations,  and  in 
which  I  agree  with  the  finding  as  to  the  non-reliance  of  the  Defendant  upon  false 
representations  (supposing  them  to  have  been  made),  I  ought  to  be  satisfied  with  the 
vwdict  upon  the  first  issue. 

I  therefore  refuse  the  motion  for  a  new  trial.  The  costs  of  the  motion  must  be 
considered  at  the  hearing  on  the  equity  reserved. 

Feb.  16.  The  cause  came  on  for  further  directions,  when  specific  performance 
was  decreed,  with  the  costs  of  suit,  of  the  issues,  and  of  the  aj^cation  for  a  new- 
trial. 

See  AUtBcod  v.  Smalls  6  CI.  &  Fin.  232. 


[152]  Upjohn  v.  Upjohn.   /W.  16,  1844. 

Bequest  of  residue  to  A.  for  life,  with  power  thereout  to  advance  her  eldest  son,  and 
a  gift,  after  A.'s  death,  of  the  said  residue  to  A.^s  children  equally.  Held,  on  the 
context,  that  the  amount  advanced  to  A.'8  eldest  son  was  not  to  be  taken  into 
account  in  the  ultimate  division  of  the  remainder  amongst  A.'s  children. 

The  testatrix  gave  and  devised  "  all  the  residue  of  her  estate  "  to  her  executors, 
in  tinst  to  invest,  and  to  pay  the  interest  to  her  daughter  Catherine  Mary  Page  for 
life.  She  then  proceeded  in  the  following  words : — "  And  I  do  hereby  empower  toy 
said  executors  and  executrix,  during  the  lifetime  of  my  said  daughter  (her  consent 
in  writing  first  obtained),  to  employ  and  expend  any  part  of  the  said  residue,  they, 
in  tiieu:  discretion,  shall  think  meet,  towards  the  support,  education,  and  advance- 


Dig  iiized-b^XjOOg  I C 


1022 


UPJOHN  V.  UPJOHN 


ment  in  life  of  mv  grandeon  William  G«orge  Page.  And  from  and  after  the  deith 
of  my  said  daughter,  I  give  the  said  reaam  to  all  the  diiktien  <A  my  said  daaghter 
nov  bom  or  hereafter  to  be  bora,  by  hw  present  ot  uiy  futore  nnafaaiid,  to  1» 
equally  divided  between  them,  shue  and  share  alike,  and  to  be  sererally  paid  them 
as  they  shall  respectively  attain  the  age  of  twenty-one  years ;  the  share  or  aharei  of 
such  as  shall  die  under  that  age  to  be  equally  divided  between  the  survivors.  Bat 
if  none  of  them  shall  attain  the  said  age  of  twenty-one  years,  then  I  give  tkt  tgid 
residue  to  my  nephew  William  Burlton." 

Catherine  Muy  Page  had  issue  William  G^rge  Page  her  eldest  son^  and  three 
o^er  children. 

.  The  executors  of  the  will,  with  the  consent  of  Catherine  Mary  Upjohn,  and  bf 
virtue  of  the  power  given  by  the  will,  "  advanced  to  and  for  the  ben^t  M  WiUin 
George  Page  the  sum  of  £300." 

[153]  llie  questim  which  now  oame  before  the  Court  was,  whether,  in  ths 
ultimate  division  of  the  residue,  this  sum  of  £300  was  to  be  deducted  from  \miiaM 
George  Page's  share. 

Mr.  Prescott  White,  and  Mr.  Campbell,  argued  as  follows : — Hie  £300  ought  not 
to  be  deducted  from  the  share  of  William  George  Page. 

The  power  to  employ  any  portion  of  the  residue  towards  Uie  support,  educatkn, 
and  advancement  in  life  of  William  George  Paee,  does  not  mean  a  power  of 
prepayment  out  of  his  share,  but  a  benefit,  beyond  uat  giiren  to  the  other  ebildrsi^ 
of  promoting  or  establishing  him  in  the  world. 

The  usual  clauses  in  settlements  contain  the  hotchpot  clause,  or  a  direetioii  that 
the  money  advanced  shall  be  taken  "as  part  of  the  provision  therein  jfHovided.' 
(Sanders  on  Uses,  172.)  Here  there  is  no  such  clause.  This  gift  also  differs  fnn 
the  ordinary  clause  of  advaiwement  contained  in  a  settlement^  in  aevnal  respects. 
First,  here  the  power  preetdet  the  gift  Secondly,  it  applies  to  oae  child  tmly,  sod 
not  to  all.  Thirdly,  it  is  to  be  executed  only  during  the  Iffe  of  the  tmaiit  for  life, 
a,nd  not  afterwards,  though  the  legatee  be  tiien  a  minor.  Aad  fourthly,  it  Mnpowsn 
the  executors  to  raise  any  part  of  the  wh<de  residue,  and  is  not  mnited  to  the 
presumptive  share  of  the  eldest  son. 

The  testatrix  intending  a  preference  in  favour  of  William  G^rge  Page,  gave  t 
power  of  appointing  any  part  of  the  whole  fund  to  him.  The  power  hjas  heeo 
exercised,  and  the  appointee  takes  as  if  the  ap-[164]-pointment  had  been  contaioed 
in  the  will  itself,  and  he  is  entitled  to  his  full  share  of  the  unappointed  residue. 

Mr.  Glasse,  Mr.  Parry,  and  Mr.  Bagshawe,  eontrdt.  The  t^tatrix  clearly  intended 
an  equality  amongst  all  the  children.  The  residue  was  to  be  divided,  "  share  sad 
share  alike,"  and  it  is  to  be  remarked  she  uses  the  word  "  said  reeidaa^"  tu.,  tls 
whole  residue  previously  mentioned,  before  any  deduction. 

The  only  way  of  arriving  at  an  equality,  is  by  attributing  the  £300  to  the  dun 
of  William  George  Page  in  the  residue. 

The  Master  of  the  Bolls  [Lord  Langdale]  (without  hearing  a  reply).  The 
testatrix  did  not  mean  an  equality,  for,  there  being  a  plurality  of  children,  she^  iac 
some  reason,  which  we  can  only  conjecture,  gave  to  the  eldest  a  benefit  which  she 
did  not  extend  to  the  other  children. 

Having  given  "all  her  residue,"  the  whole  was  to  remain  in  mass,  and  the 
interest  was  to  be  paid  to  her  daughter  for  life ;  but  there  was  a  power,  with  the 
daughter's  consent,  to  employ  and  expend  "any  part  of  the  said  rwtdue'  (that  i^ 
of  uie  residue  in  mass),  towards  the  support,  &o.,  of  her  eldest  sihi,  and  on  her 
death,  "  the  said  residue  "  was  to  be  divided  among  the  children. 

By  the  last  words,  "  the  mid  rwiduei"  she  could  not  have  meaot  Uie  whxHe  of 
her  residue,  excluding  the  money  which  might  have  been  advanced,  because  iIm 
gift  over  is  in  the  same  terms,  namely,  of  "  her  said  [156]  residue,**  which  mut 
evidently  have  me&nt  her  residue  after  sueh  deduction. 

It  appears  to  me  that  a  benefit  was  given  to  the  eldest  beyond  the  other  childna, 
and  the  £300  ought  not  therefore  to  be  deducted  frcan  his  suae. 
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[156]  Gill  v.  Etton.   Dec  8,  1843. 

After  a  bill  for  redemption  had  been  filed,  but  belore  the  ntiptma  faad  been  served, 
the  mortgagee  transferred  his  mortage,  aiid  his  transferee  was  brought  before  the 
Coort  by  supplemental  bill.  It  was  alleged  that  the  transfer  had  been  made  for 
fraudulent  and  vexatious  purposes.   Held,  that  the  Plaintiff  was  not  entitled  to 

the  production  of  the  deed  of  transfer. 

This  was  a  motion  for  the  production  of  papers. 

The  Plaintiff  Gill  filed  his  original  bill  against  one  Danily  for  the  redemption  of 
a  mortgage ;  and  pending  the  suit,  but  before  service  of  the  ntiposRO,  Danily  assigned 
his  mortgage  to  Eyton.  The  Plaintiff  thereupon  brought  Eyton  before  the  U)urt 
by  a  supplemental  bill.  It  was  alleged  that  the  assignment  was  fraudulent  and 
vexatious,  and  in  order  to  impede  the  Plaintiff  in  the  enforcement  of  his  rights. 
The  Defendant  Eyton  admitted  that  ho  had  the  assignment  in  his  possession,  and 
tiie  question  now  was,  whether  he  was  bound  toproduce  it. 

Mr.  Pemberton  Leigh,  for  the  Plaintiff.  We  allege  that  this  was  a  fraudulent 
and  vexatious  contrivance,  in  order  to  defeat  the  rights  of  the  Plaintiff;  and  it  is 
settled,  that  where  a  deed  is  impeached  for  fraud,  a  Plaintiff  is  entitled  to  its 
production.    (See  Bassford  v.  Blakesley,  6  Beav.  131.) 

ri66]  Mr.  Kindersley,  eontrii. 

A  mortgagee  is  not  bound  to  produce  his  deeds  until  payment  of  what  is  due  to 
him.  This  suit  does  not  impeach  the  assignment  for  &aud,  but  seeks  to  redeem ; 
and  the  allegations  as  to  the  assignment  are  only  introduced  with  a  view  to  tiie  costs 
cf  the  suit. 

Mr.  Pemberton  Leigh,  in  rely. 

Thk  Hasteb  of  the  Bolls  [Lord  Langdale].  As  to  the  production  of  this  deed, 
it  is  to  be  observed,  that  this  biU  does  not  impeach  it  for  fraud,  for  the  Plaintiff  is 
wiUiog  to  pay  what  is  due  upon  the  mortgage.  It  is,  however,  alleged,  that  the 
assignment  was  fraudulent  and  vexatious,  oecause  it  was  executed  in  order  to 
hamper  the  Plaintiff  in  recovering  back  the  mortgage  property.  I  think  this  no 
•al&nent  reason  why  it  should  be  ordered  to  be  produced.  * 

See  Brounu  t.  LodAart,  10  Sim.  420. 


piiT]  ATTOBNKT-GxincRAL  V.  Thb  Leatheb  Sbllebs'  Company. 
7«wJ.  T.    Jan.  13,  1844. 

[See  In  re  Freston,  1883,  11  Q.  B.  D.  566.] 

A  solicitor  who  is  proceeding  to  Court  to  attend  his  professional  business  there 
pending,  is  privileged  from  arrest. 

A  solicitor,  on  an  af^ication  for  his  discharge,  swore,  that  at  the  time  of  the  caption 
he  was  proeeeding  direct  from  his  dwelling-house  for  the  purpose  of  attendii^  the 
hearing  of  two  petitions  at  Westminster.  On  the  other  hand,  two  witnesees  deposed, 
tiiat  we  direction  in  which  he  was  walking  was  not  the  direction  they  would  have 
proceeded  as  the  nearest  and  most  direct  way  to  Westminster.  Held,  that  this  was 
not  a  sufficient  proof  of  deviation,  so  as  to  disentitle  the  solicitor  to  his  discharge. 

Id  this  case  an  attachment  had  issued  against  J.  T.,  the  solicitor  in  the  cause,  for 
a<m-deUvery  of  his  bill  of  eosts,  pursuant  to  an  order  to  that  effect  He  was  arrested 
tberennder  on  the  1 2th  of  January. 

It  was  now  moved  that  he  might  be  discharged  out  of  coatody,  on  the  ground 
ihat,  at  the  time  ot  his  arrest  he  was  proceeding  to  attend  a  ease  in  the  Bolls  Court 
in  which  he  was  engaged  as  solicitor.  His  affidavit  stated,  that  at  the  time  of  the 
irrest^  he  was  prowraing  direct  bom  his  own  dwelling-house  in  Wharton  Street^ 
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Pentonville,  for  the  express  purpose  of  attending  iAaa  Court,  to  be  present  at  tlw 
hearing  of  two  petitions  standing  in  the  paper. 

J.  T.'s  clerk  stated,  that  he  left  J.  T.,  at  his  dwelling-house,  at  or  very  shortly 
before  eleven  o'clock  of  the  same  day,  with  the  papers  to  be  used  on  the  hearing 
the  petitions,  he  being  instructed  and  informed  by  J.  T.  to  call  at  his  chambers  io 
Gray's  Inn,  and  that  the  said  J.  T.  should  leave  his  said  dweUiog-house  in  a  qiurter 
of  an  hour,  and  go  direct  to  Westminster,  and  would  meet  the  deponent  on  his  roid 
to  Westminster,  and  take  the  said  papers,  as  he,  J.  T.,  must  be  at  Westminster  hdoa 
twelve  o'clock,  by  which  time  he  expected  the  petitions  to  come  on,  and  when  he  hid 
appointed  to  meet  some  of  the  other  solicitors  in  the  said  cause  at  Westminstw. 

[168]  On  the  other  hand,  the  officer  and  another  witness  stated,  that  he  arnitad 
J.  T.  in  Bagnigge  Welk  Boad,  when  J.  T.  stated,  that  he  had  a  cause  at  Westounito, 
and  was  then  on  his  way  to  attend  it,  but  he  did  not  name  the  Court  in  which  nA 
cause  was  to  be  heard,  nor  did  he  shew  any  papers  confirniatory  of  this  statement; 
that  he  on  the  contrary,  and  in  the  same  breath,  stated,  that  he  bad  an  appointmeat 
at  Judges'  Chambers,  and  after  that  another  appointment  in  Linooln's  Inn  Ilelds. 
That  when  he,  the  officer,  arrested  J.  T.  in  the  Bagnigge  Wells  Road,  he  was  walking 
towards  Coppice  Row,  Clerkenwell,  which  is  not  the  direction  in  whieh  the  dep<HieDte, 
if  they  resided  in  Wharton  Street,  Pentonville,  would  have  proceeded  to  Westmirater, 
as  the  nearest  and  most  direct  way  to  such  last-mentioned  place. 

Mr.  C.  P.  Cooper  now  moved  that  J.  T.  might  be  discnarged  out  of  custody,  en 
the  ground  that  he  was  privileged  from  arrest,  while  iHX>cewling  to  attend  to  his 
professional  duties  in  this  Court. 

Mr.  John  Baily,  con/rA,  contended  that  the  party  was  not  entitled  tobisdiacbsi^; 
that  he  had  deviated  from  the  direct  road  to  tne  Court,  and  was,  in  fact,  proceeding 
to  other  places  before  coming  to  Westminster. 

Ths  Master  of  the  Rolls  [Lord  Langdale].  The  only  question  is,  whether  Mr. 
J.  T.  is  entitled  to  his  protection  from  arrest. 

No  doubt  a  solicitor,  who  is  proceeding  to  Court  to  attend  to  his  professi(Hisl 
business  there  pending,  is  privileged  from  arrest ;  and  the  question  always  is,  whether, 
at  the  time  of  the  arrest,  he  was  mmd  fde  pro-[169]-ceeding  in  a  direct  line  to  or  from 
the  Court.  Here,  he  states  positively,  that  he  was  proceeding  direct  from  his  residence 
towards  Westminster  Hall,  for  the  express  purpose  of  attending  the  hearing  of  tvo 
petitions  in  the  paper,  and  he  is  corroborated  in  this  by  another  person,  who  states 
other  collateral  drcunostanoes. 

I  think  this  would  deuiy  be  suffieient  to  entitle  him  to  his  privilege ;  but  a  dodit 
is  thrown  on  tiie  matter,  by  his  not  having  given  a  distinct  account  to  t^e  officer  of 
where  he  was  {ooceeding :  it  is,  however,  very  possible  that  he  mig^t  have  boa ' 
flurried  at  the  time,  and  that  he  might  have  intended  to  go  to  the  several  places,  Mf. 
to  the  Court,  and  afterwards  to  the  others;  this  would  not  be  quite  inconsisteifr- 
with  what  he  stated. 

With  regard  to  his  proceeding  in  a  direct  line,  the  officer  says  that  he  would  not 
have  proceeded  in  this  direction,  as  the  nearest  and  most  direct  way  to  Westminster; 
but  he  might  be  better  acquainted  with  the  way,  and  might  have  known  a  noar^ 
road ;  and  he  has  not  stated  that  this  was  not  the  way  by  which  persons  ordinrily 
go  from  Wharton  Street  to  Westminster. 

I  think  that,  on  the  affidavits  before  me,  this  party  is  entitled  to  his  discham. 
(See  £x  parte  Ledmdt,  8  Ves.  598 ;  Gascoygne's  eeue,  14  Yes.  183 ;  CariUft  eate,  16  Ves. 
412:  EzparUByne,  1  Yes.  &  B.  317.) 


[160]  The  Marquis  of  Heetford  v.  Suisse.   Feb.  8, 1844. 

A  motion  to  dismiss  being  made,  the  Yice-Cbancellor  ordered  it  to  stand  over  tall  (be 
Lord  Chancellor  had  decided  on  appeal  a  motion  relating  to  the  subject.  Aiter  the 
Lord  Chancellor's  decision,  the  Plaintiff,  suppressing  what  had  taken  plsce  before 
the  Yioe-Chancellor,  obtained,  at  the  Rolls,  an  order  of  course  to  amend.  It  was 
held  irregular,  and  discharged  with  oosta. 
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The  biU  in  tfaia  cause  was  filed  on  the  12th  of  July  1842,  against  Suisse  and  other 
Defendants.    The  answer  of  Suisse  was  filed  on  the  17th  of  November  1842. 

On  the  dth  of  May  1843  Suisse  moved,  before  the  Vioe-Chancellor  of  England,  to 
dbmiss  the  bill  for  want  of  prosecutioD,  but  an  appeal  motion  being  then  pending 
before  the  Lord  Chancellor,  which  related  to  die  matters  of  the  cause,  the  Vioe- 
Chanoellor  of  Eof^land  ordered  the  applioation  to  dismiai  to  stand  over,  until  the  Lord 
Gluuicelkff  had  given  judgmoit  on  the  motion. 

On  thtt  18th  oi  November  1843  the  Lord  Chancellor  gave  judgment  (1  Phillips, 
207),  and  on  die  2fith  of  January  1844  the  Plaintiff,  npon  petitinti  of  course,  obtained 
at  die  RoUs  an  order  to  amend  his  bill.  The  Plaintiff,  in  his  petition,  made  no 
mention  oi  the  pendency  of  the  motion  to  dismiss,  or  of  what  had  takea  place  before 
the  Yice-Chaneellor  of  England  on  that  motion. 

Mr.  Roupell  and  Mr.  De  Grex  now  moved  to  discharge  the  order  to  amend.  They 
argued,  that  it  was  irregular,  first,  on  the  merits  (which  it  is  unnecessary  to  state,  as 
the  judgment  was  founded  on  the  irregularity);  secondly,  because  it  had  been  obtained 
while  we  motion  to  dismiss  was  pending,  and  by  a  suppression  of  those  material 
eirenmstances  which  had  occurred  before  the  Vice-Chancellor. 

nSl]  Mr.  Einderaley  and  Mr.  Schomberg,  eotUril,  argued  that  the  order  was 
iWKw  on  die  merits,  that  thrae  was  no  suppression  of  any  utcts  which  were  material ; 
ain  that  an  order  to  amend  was  regular,  u  obtained  before  judgment  given  on  the 
notion  to  disnuss. 

Thx  Master  of  ths  Bolls  was  of  o|anion  that  the  order  was  irregular,  having 
been  irregularly  obtained,  as  of  eourse,  upon  a  suppression  of  material  foots.  (See 
6th  Order  of  9th  May  1839,  OrdinesCan.  137.)  He  said  that  he  could  not  determine 
the  merits,  as  the  cause  was  attached  to  the  other  branch  of  the  Court.  He  discharged 
dw  order  with  costs.  (See  Bobinsoti  v,  MUner,  6  Bear.  49 ;  Soaper  v.  Ptmr,  6  Bmv. 
173;  SL  Vtetor  r.  DetenuaB,  6  Beav.  684.) 

[lei]  BowiuN  V.  Bell.  Feb,  10, 184S. 

On  an  issne  dtmaeU  vA  mis  the  jury  found  in  favour  of  die  will,  but  before  the  cause 
had  been  heard  on  die  equity  reserved,  the  devisees  in  trust  applied  for  a  reference, 
to  inquire  whetlier  a  contraet  entered  into  by  diem  was  beneficiaL  Held,  that  the 
ap^ieation  was  prematore. 

A  testator  devised  his  estate  to  trustees,  who  contracted  to  sell  the  {woperty. 
This  suit  being  afterwards  instituted,  the  heir  disputed  the  wilL  An  issue  deeitcmt 
tdium  was  directed,  the  accounts  of  the  personal  estate  were  wdered  to  be  taken,  and 
further  direodoos  were  reserved. 

The  jury  found  in  favour  of  the  will.  The  fanistees,  before  the  case  had  been 
kought  on  upon  the  equity  reserved,  presented  a  petition  for  a  reference  to  the  Master 
to  ascertain  if  it  would  be  beneficial  to  the  parties  to  adopt  the  sale. 

Mr.  KinderslOT,  Mr.  Purvis,  and  Mr.  Shee^  tor  difierent  parties. 

[162]  The  MAaiiB  of  the  Bolls  [Lord  Lan^^ale]  thought  the  application 
franatnre,  and  that  this  petition  eouM  not  be  beard  till  the  case  had  been  disposed  of 
on  the  equity  reserved.  He  said  that  the  issue  having  been  directed  mwely  to  infoim 
the  conscience  of  the  Court,  the  validity  of  the  will  had  not  yet  been  finally 
•staUished  so  as  to  enable  the  Court  at  present  to  act  upon  it. 

[182]  Clarke  v.  Manning.  Feb.  24,  1844. 

This  Court  has  concurrent  jurisdiction  with  Courts  of  law  in  cases  of  fraud,  but  thwe 
are  eonrsee  of  oonduot  which  this  Court  construes  as  fraudulent,  but  which  Courts 
law  would  not  notice. 

Upon  an  injnnotion  to  restrain  an  action  at  law,  on  the  ground  bodt  of  legal  and 
equitable  fraud,  the  Court)  admitting  its  jurisdietion  to  detumine  the  legal  fraud, 
permitted  the  action  to  prooeed,  in  ^er  to  determine  the  questicm  of  Ic^  fraud, 
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and  raitrained  oznentjon  only,  with  liberty  to  apf^y.  Hie  jiuy  having  foond  thtt 
there  was  no  le^l  fraud,  this  Court  afterrorda  entered  into  the  consideration  <rf  the 
qnestioD  of  equitable  fraad,  and  finding  none  to  exists  permitted  exeeotion  to  be 
taken  out 

This  was  a  motion  for  an  injunction  to  restrain  prooeedingi  at  law,  aad  «u 
founded  on  the  merits  confessed  by  the  Defendant's  answer. 

It  appeared  that  in  1842  Roe  and  Blachford  carried  on  business  in  the  late  of 
Wight  as  bankers,  and  that  they  had  in  Uieir  hands  monies,  to  a  eoniidwable  amoont, 
belonging  jointly  to  the  Defendant  Manning  and  others,  who  were  dieir  costonsn. 
A  joint  stodk  buik  being  about  to  be  formed,  it  was  agreed  that  die  btuineas  of  See 
&  teachford  should  cease,  that  tiie  banking  company  sbookl  be  oarried  oa  apon  tht 
same  premises,  and  that  Koe  and  Bladifonl  should  beoome  two  of  die  m^n'g'wg 
directors  of  the  banking  company. 

The  company  accordingly  commenced  business  on  the  12th  of'  May  1842.  BIsd-  j 
nine,  some  time  afterwards,  opened  an  account  with  the  new  banking  company,  and  \ 
[163]  Blachford,  acting  for  the  company,  fraudulently  transferred  the  balance  d 
£ld77,  due  to  Manning  from  himself  and  Boe,  from  the  account  o£  the  old  fim  to 
that  of  the  new ;  and,  on  behalf  of  the  bank,  rendered  them  liable  to  Manning  for 
die  payment.  The  amount  was  entered  in  die  "  pass-book,"  bat  was  mnitted  in  the 
other  books  of  the  company.  A  correspondence  wnich  took  place  between  Manning' 
uid  die  oompany,  aoti^  by  Bladiford,  was  in  like  manner  suppressed. 

In  December  1842  Haohford  and  Boe  beoune  bai^rapta,  tbe&aad  beoame  know^ 
and  the  question  was,  who  was  to  suffer  by  it  Manning  commeneed  an  aotion  at  lav 
against  die  banking  company  for  the  recovery  oi  the  balance  due,  ioelading  the 
£1977,  and  the  bank,  submitting  to  the  remainder  of  the  claim,  filed  this  bill  to  be 
reliev^  from  the  payment  of  the  £1977,  and  charging  Manning  with  fraud  and  i 
collusion  in  the  matter. 

An  answer  was  put  in,  denying  all  the  char|;es  of  fraud  particularly  set  out  in  the  | 
bill.   A  motion  was  now  made  for  an.  injunction.   The  otMr  facta  of  this  case  an 
stated  in  the  judgment  of  the  Court. 

Mr.  Kindersley  and  Mr.  Bagshawe,  in  support  of  the  motion. 

Mr.  Turner  and  Mr.  Allnutt,  etminL 

Thx  Masteb  op  the  Bolls  [Lord  Luigdale].  The  Plaintiff  in  this  case  is  Ae 
managing  officer  ot  the  Isle  of  Wight  Joint  Stock  Banking  Company.  Tbel^n 
filed  by  nim  for  the  purpose  of  restraining  the  Defendants  from  pro-[164}-ceeding  at 
law  to  recover  a  debt  alleged  to  be  due  to  them  from  the  bankiog  company. 

The  circumstances  of  thi»  case  are  singular.  In  the  month  of  May  1842  tm 
persons  <^  the  name  of  Boe  and  Blachfora  carried  on  the  business  <d  bankers  st 
Newport  in  the  Isle  of  Wight.  At  that  time,  the  formation  of  the  Isle  of  Wight 
Joint  Stock  Banking  Company  was  in  contemplation,  and  arrangements  wen 
made  betwem  Roe  and  Blachford  and  the  persons  forming  the  new  oompaB^, 
by  which  the  business  of  Boe  &  Blachford,  as  bankers,  was  to  oeas^  thor 
business  was  to  be  wound  up  in  a  place  in  tjie  neighbourhood,  and  dieir  forns 
^aoe  oi  business  was  to  be  occupied  as  the  banking  shop  of  the  Joint  Stock  Banksu 
Company  then  in  formation.  The  deed  of  settUnieut  was  exeeoted  on  the  Mh 
May  1842,  and  the  bnainess  commenced  on  the  12th  of  May.  Tlie  direetors  win 
ware  appointed  to  superintend  the  buunoas  were  four  persons,  <d  whom  Boe  and 
Blachfora,  partners  in  the  old  firm,  were  to  be  the  managing  direotm — an  arraue- 
ment,  the  prudence  of  which  certainly  seems  (to  say  the  least  of  it)  very  questiimable. 
They  accordingly  undertook  to  be  the  managing  directors.  Boe  and  Blachford  were 
debtors  to  the  Defendants, in  this  cause  on  two  separate  accounts.  On  one  acoooot  I 
they  were  debtors  to  the  amount  of  £463,  14s.  6d.,  and  on  the  other  for  the  sum  of 
£1877,  18s.  Some  variations  took  place  in  one  of  these  accounts  before  the  month  of 
August  1842,  when,  on  one  account,  £463,  14a  6d.  was  due  from  Roe  and  BlasUmL 
andon  the  other  £1467,  12s.  Id.  There  was  some  interest  due,  and  the  whole  son 
then  due  for  prindpal  and  interest  amounted  to  £1977,  which  is  the  only  nun  now  in 
question  between  the  pardea. 

>  [IBQ}  In  the  soma  month  of  August^  the  Defendants  were  destroos  tkat  tika 
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balance  due  to  them  from  the  old  firm,  should  be  transferred  to  the  account  of  the 
new  firm,  the  Joint  Stock  Banking  Company,  and  on  the  lltb  of  August  a  letter 
was  written  by  Mr.  Blachford  to  the  Defendants,  stating  that  tbey  were  at  liberty  to 
draw  on  the  new  firm  to  the  amount  of  ;£1467,  12b.  Id.,  Ike  balance  due  upon  one  of 
tke  two  accounts.  On  the  15th  of  August  a  cheque  was  drawn  by  the  Defendants 
upon  the  new  firm,  for  tbe  sum  of  £1000,  in  &vour  of  Mr.  Deacon,  the  solicitor  of 
the  Defendants.  "Mr.  Deacon  paid  it  into  the  hands  of  his  bankers,  hia  bankers 
eonunnnicated  with  the  Joint  Stock  Bank,  bnt  when  it  was  paid,  does  not  appear. 
Another  cheque,  for  a  sum  of  £1000,  was  also  drawn  on  the  29th  of  August  by  the 
Defendants  in  favour  of  Mr.  Deacon,  and  which  was  treated  in  the  same  manner. 
When  that  was  paid,  does  not  appear. 

I  think  it  does  appear,  on  this  occasion,  that  when  these  two  cheques  were  drawn, 
there  was  no  account  open  between  the  new  firm  and  the  Defendants,  but  it  seems, 
that  on  the  5th  of  September,  Mr.  Blachford,  the  managing  director,  gave  instructions 
to  the  clerk  of  the  new  firm,  to  open  an  account  between  tbe  new  firm  and  the 
Defendants ;  and  we  find  entries  made,  beginning  on  a  day  in  September  which  is  not 
stated,  in  which  those  two  checks  of  £1000  each,  together  with  other  sums,  are  duly 
entered.   The  first  entry  on  the  other  side  of  the  SjCcount  is  dated  on  the  23d 


and  some  other  sums  were  also  entered.  On  the  30th  of  September  there  is  one  of 
ORsh  entered  as  £55,  lOs.,  paid  in  by  the  Defendants  to  the  new  oank,  and  immediately 
under  that  entry,  and  seemingly  on  the  same  day,  there  is  an  entry  to  the  [166] 
credit  of  the  Defendants  of  £1977,  being  the  sum  which  is  now  in  question  between 
these  parties,  and  stated  to  be  the  amount  of  the  whole  balance  due  to  the  Defendants 
from  Boe  and  Blachford.  It  is  thus  entered,  on  tbe  30th  September,  to  the  credit  of 
the  Defendants  with  the  new  firm,  in  the  pass-book  between  the  new  firm  and  the 
Defendants ;  but  as  it  seems  at  present,  entered  nowhere  else,  and  not  at  all  entered 
in  any  of  the  general  open  books  of  the  partnership,  which  books,  though  they 
comprise  the  entries  of  tbe  other  sums  of  money  comprised  in  this  "pass-book,"  do 
not  contain  any  entry  whatever  of  this  particular  sum.  The  account,  as  kept  in  the 
pass-book,  goes  on  with  this  item  of  £1977,  but  as  kept  in  the  other  books  of  the  firm, 
without  tmt  item.  The  pass-book  is,  from  time  to  time,  made  up  with  that  item. 
Whether  there  was  any  making  up  of  the  accounts  in  the  other  books,  does  not 
appear  on  this  occasion;  but  tbis  item  was  not  in  them,  as  it  would  seem.  The 
matter  so  proceeds,  and  the  account  goes  on  between  the  parties.  Koe  and  Blachford 
became  bankrupts  in  December  1842.  The  pass-book  is  then  communicated  to  the 
persons  who  at  that  time  had  the  management  of  the  business,  and  it  is  discovered 
that  the  accounts  in  the  pass-book,  and  in  the  other  books  of  the  firm  differ  in  respect 
of  this  item.  It  became  plain  a  fraud  must  have  been  committed,  and  a  very  gross 
fraud.  Who  is  to  bear  Uie  burthen  of  it  ?  That  is  really  the  only  question  Mtween 
these  ^rties.  Hie  fraud,  which  up  to  that  time  was  secrel^  having  been  exposed, 
immediately,  and  of  necessity,  arises  the  question  between  these  parties,  "  who  is  to 
be  chafed  with  the  effect  of  it!"  The  Joint  Stock  Banking  Company,  who  are  the 
Plaintifn  in  this  oaase,  sa^  they  are  advised,  that,  under  the  ciroumstanoes,  they 
ought  not  to  bear  it  The  Defendants  say  they  have  acted  in  the  usual  way  between 
bankers  and  their  customers ;  that  [1671  they  were  justified  in  trusting  the  persons 
with  whom  they  dealt,  who  acted  on  behalf  of  the  company ;  that  they  are  perfectly 
and  entirely  innocent,  and  dierefore  ought  not  to  be  charged  with  the  oonsequences 
of  this  fraud. 

In  that  state  of  things  the  Defendants  commence  their  action,  for  tbe  purpose  of 
recovering  what  appears  to  be  due  on  the  balance  of  their  account,  including  in  it 
this  disputed  item  of  £1977.  The  Defendants  in  the  action,  represented  by  the 
Plainti£^  in  this  cause,  say,  you  are  not  entitled  to  so  large  a  sum  as  that ;  we  must 
deduct  the  £1977,  the  subject  of  this  fraud,  and  we  will  pay  into  Court  the  remaining 
part  of  the  balance.  They  did  pay  that  into  Court.  llie  Plaintiffs  in  the  action 
have  aeoepted  that  sum,  and  it  now  appears  that  the  remaining  sum  is,  as  I  stated 
before,  the  only  one  in  question. 

This  bill  is  filed,  stating  these  and  some  oUier  facte  which  I  hare  not  thought  it 
necessaiy  minutely  to  detail ;  and,  in  stating  those  facts,  it,  at  the  same  tame^  charges 
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the  Defenduito  with  having  concerted  a  fraud  with  Blachford,  or  with  Kaebfud  ud 
Boe,  for  the  purpose  of  obtHoing  payment  ot  this  balaoee  from  the  new  firm,  w)aA  it 
was  hopeless  ^ey  would  be  able  to  obtun  from  Boe  and  Blaobford,  aod,  on  tbt 

KTOuud  of  fraud,  thus  charged,  it  asks  for  relief.  The  charges  in  the  bill  are  those  of 
fraud,  by  concert  and  oonabinatioD  between  these  parties.  The  case  is  brought  ioto 
eq^uity,  not  only  on  the  ground  of  fraud,  but  also  on  the  ground  of  complioatUMi  of 
account ;  that,  however,  1  do  not  particularly  take  notice  of. 

This  Court  has  cleiu'Iy  a  concurrent  jurisdiotion  with  all  other  Courts  in  matten 
of  fraud ;  but  the  defence  [168]  which  is  made  is  this — that  all  the  frauds  which  am 
here  distinctly  charged  as  such,  that  if  the  Plaintiffs  were  to  make  them  oat,  Uwr 
would  furnish  a  defence  at  law,  and  therefore  the  Plaintiffs  have  no  occasioD  to  met  J 
relief  in  equity.    The  Defendants  here  say,  let  the  action  be  tried,  yon  have  {deeded  | 
the  frauds,  prove  them,  and  you  will  have  there  the  same  relief  which  you  ask  for  j 
here.   The  answer  to  which  is  this :  It  is  very  true,  that  if  I  make  out  thoee  frandi  \ 
which  would  be  a  defence  at  law,  I  should  succeed  at  law ;  and,  though  I  have  not 
distinctly  charged  fraud  of  any  other  kind,  yet  I  have  stated  and  alleged  facta,  whid  ^ 
shew  that  there  has  been  a  fraud  which  would  not  be  a  defence  at  law,  not  bong  i 
those  direct  frauds  arising  from  falsehood,  concert,  and  combination,  which  will  be 
taken  notice  of  there,  but  frauds  which  will  only  be  taken  cognizance  of  in  a  Court  of  ' 
Equity,  namely,  fraud  arising  from  the  negligence  or  want  of  caution  of  the  parties 
dealing  with  the  agents,  directors  or  managers  of  the  Joint  Stock  Company — soch 
negligence  and  such  want  of  caution  as  have  enabled  them  to  practise  a  fraud  oo 
those  for  whom  they  were  acting,  and  which  they  would  not  have  been  able  to  have 
practised,  if  the  Defendants  here  had  not  been  guilty  of  such  want  <tf  attentiw  sad 
such  ne^iganoe  as  they  have. 

It  is  very  true  that  there  are  courses  of  conduct  which  this  Court  conatiiies  to  be 
fraodident^  and  which  may  be  used  as  a  d^enoe  to  a  party  sought  to  be  diaigad 
with  the  consequence  of  them,  which  would  not  be  taken  notice  of  in  a  Court  oi  law. 
It  is  very  true  also  t^t  those  matters  which  have  been  caJled  legal  frauds  mkht  be 
taken  notice  of  here ;  but  relief  is  sought  for  on  the  ground  of  both  apeciee  of  fraud, 
namely,  that  which  would  be  considered  fraud  in  a  Court  of  law,  and  that  irbidi 
would  be  held  to  be  fraud  in  a  Court  [169]  of  Equity.  The  answer  comes  in,  deayiog 
directly  and  positively  all  the  charges  of  fraud  which  are  particularly  set  out  in  tke 
bill,  and  claims  and  insists,  that  the  Defendants  have  a  right  to  have  thoee  imputed 
frauds  determined  by  an  immediate  investi|;ation  in  a  Court  of  law.  They,  howerei; 
admit  that  there  may  possibly  be  such  thmgs  as  this  Court  alone  woukf  ouuidir  a 
defence  to  their  claim,  but  not  admitting  that  anything  of  the  sort  exists. 

This  beiQ^  a  motion  made  upon  the  answer,  which  denies  all  direet  or  Ic^pal  fraad, 
the  order  which  I  have  to  make  on  this  ^vsent  oooasum  cannot  proceed,  in  the  la«t 
degree,  on  that  foundation.  The  question  whi<^  I  have  to  consider  here  wbettv 
there  is  not  a  probable  case  to  be  made  out  which  requires  investigation ;  and  I  think 
that  tluB  is  a  case  that  requires  investigation  as  to  that  which  is  aU^ed  to  be  a  fraud 
in  a  Court  of  Equity.  Then  it  is  said  by  the  Plaintiffs  that  the  legal  and  equitaUe 
fraud  are  but  one  case,  and  that  I  must  determine  both  together.  It  is  certainly  ooe 
case,  but  it  is  founded  on  two  distinct  portions — namely,  ^e  cbai^^  of  direct  uaod, 
and  the  charges  of  fraud  which,  though  not  direct  and  being  innocently  meant,  migl^ 
never^eless  retieve  the  party  who  is  sought  to  be  charged  with  the  effect  of  iL  la 
it  an  imperative  rule  that  I  must  have  the  whole  tried  at  once  1  Where  direct  fraada 
are  charged,  I  think  they  are  much  more  likely  to  be  fully  investigated  in  a  Court  cl  Ur 
than  here.  Why,  then,  should  not  this  Court  relieve  itsdf  of  uat  portion  of  the  case 
which  can  be  best  determined  in  a  Court  of  law  1  Why  should  not  that  part  of 
this  matter,  whidi  is  capable  of  being  better  tried  and  determined  in  a  Court  oi  law, 
be  there  disposed  of,  reserving  to  the  parties  the  benefit  they  may  be  ezclnsivdy  ' 
entitled  to  in  a  Coiu*t  of  Equity  t  It  comes,  therefore,  [170]  to  this,  whether  tb«fr 
might  not  be  an  injunction  to  stay  execution,  without  staying  the  trial ;  and  I  think 
that  this  will  be  the  most  convenient  mode  of  disposing  of  the  matter. 

The  importance  of  tiring  the  matter  in  this  way  is  quite  apparent  Suppose  that^ 
in  the  action,  this  legal  n-aud  should  be  made  out,  then  there  would  be  an  end  of  all 
the  Phhinljff's  olaun— there  would  be  an  end  of  the  necessity  for  this  bill   On  tba 
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other  hand,  suppose  there  was  to  be  a  verdict  aeainst  these  charges  of  direct  fraud, 
and  that  the  Plaintiff  in  this  cause  was  satisfied,  after  the  evidence  which  had  been 
produced,  that  these  charges  of  fraud,  which  are  so  distinctly  denied  hy  this  answer, 
ooold  never  be  substantiated,  would  it  not  then  be  quite  open  to  him  to  amend  his 
bill,  by  striking  out  of  it  all  Uiose  charges  of  direct  fraud,  and  relying  <m  tiiose 
ehuves  or  those  facts  which  tend  to  shew,  as  against  these  Defendants,  that  there 
has  been  that  which  has  been  called  equitable  fraud  t  Why  ia  this  suit  to  go  on 
with  sach  a  oomplicated  state  of  charges,  when,  even  after  the  imperfect  examination 
of  evidence  which  we  can  have  here,  the  result  might  very  probably  be  to  send  the 
matter  to  a  Court  of  law,  and  when,  in  this  stage  of  the  cause  and  action,  those 
questions  of  direct  fraud  might,  at  once,  be  brought  to  a  satisfactory  conclusion  1 

I  am  disposed  to  permit  this  action  to  go  on  to  a  trial,  and,  if  necessary,  to  make 
an  order  that  there  shall  be  no  execution  taken  out  upon  it,  or  to  take  the  under' 
taking  of  these  parties,  as  I  have  done  before,  that  they  will  not  do  anything  upon 
it,  either  without  the  leave  of  this  Court,  or  giving  to  the  Plaintiff  an  opportunity  of 
ap[djnng  to  the  Court.  There  may  have  been  such  a  course  of  conduct  between  these 
parties,  that  the  Plaintiffs  at  law,  though  they  obtain  a  verdict,  may  still  [171]  be 
restrained  in  this  Court  from  enforcing  it.  I  think,  therefore,  that  I  must  ulow  the 
action  to  proceed  in  order  that  the  matter  may  be  tried;  bnt  I  must  not  allow 
•xeentioa  to  be  taken  out  until  that  verdict  can  Jw  farther  considered  here. 

Note.  —  The  Defendant  at  law  pleaded  fraud,  mpuh  misrepresentetion  and 
collusion  with  other  perscai^  but,  on  toe  trial  of  the  aotioni  the  issues  were  found 
for  tilie  Plaintiffs.  On  the  6tii  of  June  1844  a  motion  was  made  for  liberty  to 
proceed  on  the  judgment^  which,  after  full  diseuasion  of  the  oiroumstanoes  of  alleged 
eqoitaUe  fraud,  the  Court  granted. 


[171]   Davis  p.  Babrbtt.    feft.  26,  1844. 

A  notice  of  motion  and  affidavit  in  support  professed,  in  its  title,  to  give  the  names 
of  all  the  parties,  but  omitted  one.  The  Court  would  not  proceed,  out  gave  leave 
to  amend,  and  re-swear. 

Mr.  Bur^e,  Mr.  G.  Turner  and  Mr.  Hoare,  were  proceeding  to  open  a  motion  in 
t^is  case,  when, 

Mr.  Eindersley  objected,  that  the  notice  of  motion  and  affidavit  in  support  of  it^ 
which  professed  in  its  title  to  give  the  names  of  all  of  the  Defendants,  omitted  the 
name  of  John  Graham  (Harke.  He  insisted  that  the  motion  could  not  tJierefore 
proceed. 

The  Master  of  the  Bolls  said  the  strict  rule  was,  that  there  ou^ht  to  be  a 
correct  title  to  the  heading.  He  would  not  hear  the  motion,  but  would  give  leave  to 
amend  the  notice  of  motion,  and  to  re-swear  tiie  affidavit 

See  Salomim  v.  MnuMj  4  Beav.  243. 


[17!Q  Countess  Berghtoldt  v.  Marquis  of  Hertford.  Jm.  19,  1844. 

[S.  C.  8  Jur.  60.] 

By  deed,  £10,000  was  settled  on  A.  B.  for  life,  with  power  to  appoint  to  her  children 
or  tiieir  issue,  and  in  default  in  trust  for  her  ohudren ;  power  was  also  given  to 
A.  B.  to  appoint  a  life  interest  to  her  husband.  Afterwards,  by  will,  the  settior 
gave  a  similar  sum  "  to  be  laid  out  for  the  sole  hmeJU  of  C.  D.,  in  the  same  manner, 
as  nearly  as  might  be,  as  the  £10,000  "  secured  for  A.  B.  by  the  deed.  Held,  that 
G.  D.  was  entitled  to  powers  of  appointmeut  in  favour  of  her  children,  their  issue, 
and  her  husband ;  but  that  the  childreu  took  nothing,  except  through  the  power. 

The  testator,  bv  a  codicil  dated  the  10th  of  January  1834,  gave  as  follows:— "I 
gnre  to  Lmd  Lowuier,  Sir  Edmund  Antrobus,  Bart,  and  Edward  Marjcwibanks,  Esq., 
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£10,000  oTor  and  above  the  legacy  tax,  in  trust  to  be  laid  ont  for  ike      hen^  timj 
ward  Matilda,  now  Conatess  of  Bercbtoldt,  in  the  same  manner,  as  nearly  ai  may 
as  the  £10,000  I  have  secured  on  my  Birmiugham  property  for  Charlotte  LeopoUhia 
Strachan  (Oountess  Zichy  Ferraris),   Naples,  lOtn  January  1834.   This  is  nnot 
over  and  above  other  legacies.    August  1st,  1834." 

The  £10,000  referred  to  in  the  oodicil  was  secured  on  Ihi  Binningham  estate  is 
the  following  manner : — 

By  indenture,  dated  the  19tb  of  October  1833,  and  made  between  the  testatw  of 
the  one  part,  and  trustees  of  the  other  part,  reciting  that  the  testator  had  determimd 
and  agreed  to  make  such  provision  for  the  Countess  Zichy  de  Ferraris  (then  Uisi 
Strachan^  and  her  issue,  ana  failing  t^em,  for  her  sister,  the  Princess  <d  St.  Antime 
and  her  issue,  as  was  thereinafter  mentioned,  the  testator  granted  to  the  taistesa  a 
perpetual  rent  charge  of  £400  a  year,  iaiuiiig  out  of  his  Bunningham  propaty,  apn 
trust,  for  the  Countess  Zichy  de  Femiis,  for  her  separate  use  for  life ;  and  after  W 
decease,  in  trust  for  such  of  her  children,  or  the  issue  of  her  children  as  she  aboald 
appoint^  and  in  default,  in  trust  for  her  children  equally.  And  in  case  of  there  being 
no  child,  or  of  their  dying  under  21  without  leaving  lawful  issue  living  at  their 
decease,  then  there  [173]  &  gif  1^  to  Princess  of  St.  Antimo  and  her  cbildreB 
and  their  issue  similar  to  the  preceding,  with  an  ultimate  limitatioD  in  iAvoar  <i  tl» 
settlor. 

The  deed  contained  a  power  for  the  Countess  Zichy  de  Ferraris  and  the  PriDCsa 
St.  Antimo  to  appoint  all  or  any  part  of  the  £400  a  year  to  any  husband  far  life,  to 
take  effect  on  her  death,  and  to  precede  the  trust  (or  her  ohiklreD. 

The  deed  ocmtained  a  power  for  the  owner  of  the  estate  to  ezonermte  it  by  payaHoi 
of  £10,000.  The  sum  was  to  be  invested  in  luid,  and  was  to  be  conveyed  upon  tba 
same  trusts,  and  with,  under,  and  subject  to  t^e  same  powers,  provisicHis,  Ac.,  as  thos 
declared  respecting  the  £400  a  year. 

This  bill  was  med  to  have  the  trusts  of  the  legacy  declared. 

Mr.  Burge  and  Mr.  Tripp,  for  the  Plaintiff,  contended  that  the  Plaintiff  wis 
entitled  for  oer  separate  use  for  life,  with  power  to  appoint  to  her  children,  and  their 
issue,  and  to  her  husband,  in  the  same  way  as  was  directed  in  favour  of  the  Counter 
Zichy  de  Ferraris  by  the  deed.  They  argued  that  these  powers  formed  part  of  the 
benefits  intended  by  the  testator.    {Fhip^m  v.  Turner,  9  Sim.  246.) 

Mr.  Gktrdon,  for  the  children  of  the  Fkuntiff,  argued  l^t  the  Plaintiff  bad  thi 
power  of  appointing  the  fund  to  them. 

Mr.  Simpson,  for  the  Plaintiff's  husband,  contended,  either  that  the  IHaintiff  took 
the  fund  absolutely,  or  with  the  several  powers  of  appointment. 

p.74]  Mr.  Kindersley  and  Mr.  Schomber^  for  the  Marquis  of  Hertford.  The 
Plaintiff  takes  a  life  interest  only,  and  subject  thereto,  the  marquis,  as  residouT 
legatee,  is  absolutely  entitled  to  the  fund.  The  legacy  is  to  be  laid  out  *'  for  the  lii 
benefit"  of  the  Plaintiff :  this  excludes  the  notion  that  any  other  party  is  to  take  t 
benefit.  It  does  not,  in  any  way,  appear,  that  the  husband  or  children  were  objeeto 
of  the  testator's  bounty. 

The  Mastbb  of  the  Roli^  [Lord  Langdale].  By  the  deed  of  1833,  ^e  owoer 
of  the  estate  had  the  power  of  redeeming  the  charee  of  £400  a  year,  on  payment  of 
£10,000;  and  this  sum  was  to  be  laid  out  on  lands  to  be  settled  to  the  same  usee, 
and  with  the  same  powers,  &c.,  as  the  rent  oharae.  It  has  been  admitted,  throogboat 
the  argument^  that  this  redemption  money  is  the  sum  referred  to  in  the  oodieil  by  the 
description  of  the  £10,000  "  secured  on  my  Krmingham  property." 

If  the  rent  charge  had  been  redeemed,  and  the  £10,000  thus  secured,  had  been  Isid 
out  as  directed,  what  interest  would  the  Countess  Zichy  de  Ferraris  have  takeaf 
She  would  have  had  a  life  interest,  with  a  power  to  appoint  to  her  children  at  thar 
issue,  and  a  power  to  give  a  life  interest  to  ber  husband.  In  default  of  her  appointing 
there  would  also  have  oeen  a  distinct  independent  gift  to  her  children  in  conformity 
with  the  recital  in  the  deed,  of  the  settlor's  intention  to  make  a  provision  for  her 
"  and  her  issue."  In  the  codicil  nothing  is  said  as  to  the  children,  but  the  legacy  is  to 
be  laid  out  for  the  sole  benefit  of  the  Countess  Bercbtoldt,  in  the  same  manner,  as  nearly 
as  may  be,  as  the  £10,000  secured  on  the  Birmingham  property.  Great  strev  hw 
been  laid  on  the  word  "sole;"  and  it  has  been  argued,  that  becauie  the  kfgacy  is  to 
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be  settled  for  the  legatee's  "  sole  [176]  benefit,"  therefore  any  oonsfcruetton  by  means 
of  which  a  beDefioiafiaterest  may  be  taken  by  any  other  person  must  be  excluded. 
No  doubt  the  word  *'  sole  "  must  have  its  full  effect  and  operation ;  but  I  am  of  opinion 
that  the  effect  of  that  word  is  not  such  as  is  contended  for  by  the  Defendant.  The 
£10,000  is  to  be  laid  out  for  the  "  sole  benefit "  of  the  Plaintiff,  but  <*  in  the  iamt 
as  nearly  as  may  be,  as  the  other  £10,000  secured  on  the  Birmingham 
propsrty.  How  was  that  settled  for  the  benefit  of  the  Plaintiff  1  She  had  a  life 
mteraet  with  these  powers.  A  life  interest  is  surely  improved  by  the  addition  of  a 
powor  to  appoint  to  a  husband  and  ehildrea. 

I  admit  that  there  is  no  gift  to  the  ohQdren,  except  through  the  power ;  but  I  am 
of  opinion  that  the  Plaintiff,  in  addition  to  her  life  interest,  is  entitled  to  a  power  of 
appointment  over  this  le^y,  in  favour  of  her  husband  and  children  or  their  issue,, 
widi  an  ultimate  limitation,  in  default  oS  appointment,  to  the  representatives  of  the 
settlor.   I  must  declare  so  aocordin^y. 

The  cMts  mnst  be  paid  ont  of  the  testator^s  ntate. 

£176]  Thk  Attorney-General  v.  The  Corporation  of  Leicestsr. 

Feb.  17,  19.  1844. 

An  agent  assiBting  in  a  breach  ctf  trust  is  personally  responsible. 

A  mnoieipal  oc«p«ration  were  trustees  of  a  charity.  They  ^rmitted  their  town  clerk 
to  reeeive  and  retain  tiie  trust  monies,  instead  of  seeing  it  applied  to  the  purposes 
of  the  trust.  Held,  that  the  corporation  and  the  town  clerk  were  liaUe  for  the 
breach  of  trusL 

In  a  suit  to  remedy  a  breach  of  trust,  it  is  not,  since  the  New  Orders,  neoessary  to 
make  every  party  participating  in  the  breach  of  trust  party  to  the  suit. 

This  was  an  ex  officio  charity  information  filed  by  the  Attomey-Gteneral  against 
the  Ckn^KHatioD  <rf  Leicester,  Mr.  Burbidge,  their  former  town  clerk,  and  against  the 
present  trustees  of  one  of  the  charities  in  question. 

It  appeared  that  Sir  Thomas  White,  Robert  Heyrick,  and  John  Parker  had,  man^ 
yeara  hack,  made  several  beneiaotionB  to  the  Corporation  of  Leicester,  upon  oertau 
eharitable  trusts,  by  whieh  they  were,  in  effect,  to  employ  the  income  in  making  loans 
to  yoang  men,  refiayable  without  interest,  and,  <m  repayment,  the  same  sums  were  to 
be  lent  out  a^n  in  a  similar  manner.  The  Corporation  had,  accordingly,  for  a  con- 
siderable penod,  lent  out  these  monies  on  bond  ;  and  it  had  been  the  practice  for  the 
outgoing  mayor  to  hand  over  the  balauoe  of  the  funds  to  his  suocessor,  together  with 
tibe  securities ;  but  for  some  years  previous  to  the  passing  of  the  Municipal  Corporation 
Act  (1835)  the  monies  had  been  received  by  Mr.  Burbidge,  the  town  clerk,  and 
retained  by  him.  He,  however,  paid  interest  to  the  mayor  for  the  time  being  for  his 
own  use.  No  money  was  then  banded  over  by  the  outgoing  mayor  to  his  successor ; 
but  an  accountable  receipt  was  given  by  the  former  to  the  latter. 

The  Corporation  neglected  lo  lend  out  the  money  according  to  the  trust ;  and,  at 
die  passing  of  the  Municipal  Corporation  Act,  a  large  balance,  alleged  to  amount  to 
neany  £0000,  remained  in  the  hands  of  Mr.  Bnrmd^  the  town  clerk.  The  new 
Coiporaticm  ap-[177]-pointed  a  new  town  clerk,  asxd  Burbidge  claimed,  under  the 
Act,  a  large  compensation  for  the  loss  of  his  office,  the  amount^  which  he  alleged  he 
could  not  get  settled,  exceeded  the  sum  due  from  him. 

It  appeared  that  by  deeds  executed  by  Mr.  Burbidge,  in  1836,  reciting  that  he 
had  a  considerable  balance  of  the  charity  funds  in  his  hands,  he,  Burbidge,  conveyed 
his  rights  to  the  compensation,  by  way  oi  mortgage  for  securing  the  balance  due  from 
him  to  Uie  charity. 

Mr.  Twiss  and  Mr.  Blunt,  in  support  of  the  information,  argued,  that  both  the 
Corporation  and  Burbidge  were  liable  for  the  breach  of  trust ;  the  former  as  direct 
fenutees,  neglecting  their  duty  and  permitting  the  trust  funds  to  be  misemployed ; 
Hid  the  latter  havm^  with  knowledge  ot  the  trusty  received  the  trust  monies  and 
nisnn^oyed  than  for  his  own  benefit. 

Mr.  "iuumer  and  Mr.  Bolt,  for  the  Corporation,  contended  that  the  Corporation  had 
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not  incurred  my  liability ;  that  the  receipt  and  misapplicatacHi  «aa  the  individml  set 
of  the  mayor,  and  not  of  the  Corporation. 

That  the  informataon  was  defective  for  want  of  parties,  inasmuch  as  the  tevenl 
mayors  of  the  borough  who  had  partieipsted  in  the  wegad  breaches  of  trust  had  sol 

been  made  parties. 

Mr.  James  Parker,  for  Burbidge,  contended  that  be  was  a  mere  agent  of  Uie 
Corporation,  and  accountable  only  to  bis  principal,  and  that  he  had  a  rij^t  to  set  off 
his  claim  for  compensation  against  the  monies  for  which  he  was  accountable  to  theoL 

Mr.  Busk,  for  the  trustees  of  White's  charity. 

[178]  ffiUon  V.  Moore  (1  Myl.  &  K.  146),  Attame^Gaieral  v.  fFUum  (Gr.  &  Fh.  26\ 
€afi^  V.  Dairbif  (6  Yes.  468)  were  dted. 
Mr.  Twiss,  in  reply. 

The  Master  of  the  Bolls  [Lord  Lan^ale].  I  will  not  trouble  yon  to  rqfy. 
I  am  very  much  surprised  at  the  points  which  have  been  raised  here,  nothing  hong 
more  clear  than  the  principle  on  which  this  Court  proceeds. 

The  Corporation  of  Leicester,  either  by  original  endowment  or  by  acts  of  their 
■own,  appear  to  have  been  the  trustees  of  several  charitable  funds,  which  were  to  be 
•employed  in  making  loans  to  a  particular  description  of  persons,  which  loans,  wfaai 
recovered  from  the  borrowers,  were  to  be  again  applied  in  a  similar  way.  What  fass 
happened,  in  verv  many  instances  in  this  case,  is  this :  the  monies  have  been  lent  oa 
bond  and  have  been  recovered,  but,  being  recovered,  they  have  not  been  lent  cat 
Again,  but  have  remained  in  the  hands  Mr.  Burbidge,  the  town  derk,  who  hss 
employed  them  for  his  own  benefit,  and  it  is  said,  he  has  paid  the  interest  thereon  to 
the  mayor  for  the  time  being  for  his  own  benefit.  Hie  argument  is,  that  the  eoue- 
quenoes  of  this  ^than  which  a  grosser  breach  of  trust  never  happened)  are  to  he 
entirely  escaped  from  by  the  Corporation,  by  saying,  "it  was  not  the  Gorporstaon, 
but  our  mayor,  who  lent  the  money  to  our  town  clerk,  and  this  was  done  without 
our  authority  and  without  any  neglect  on  our  part.**  That  is  the  sort  <tf  defence  whieb 
is  set  up  by  the  Corporation. 

[179]  Now,  in  the  first  place,  it  cannot  be  disputed,  that  if  the  agent  of  a  tnu^ec^ 
whether  a  corporate  body  or  not,  knowing  that  a  breach  of  trust  is  being  committed, 
interferes  and  assists  in  that  breach  of  trust,  he  is  personally  answerable,  although  he 
may  be  employed  as  the  agent  of  the  person  who  directs  him  to  commit  that  bresch 
of  trust.   (See  Fyler  v.  FyUr^  8  Bear.  550,  and  the  cases  cited.) 

It  is  said  there  has  been  no  neglect,  for  that  somebody  most  hare  beea 
employed  in  the  business.  It  is  tme,  that  in  a  oorporat&iD,  there  is  no  single  band 
to  receive  a  sum  of  money,  therefore  someone  else  roust  be  empk^ed  to  receive  % 
and  here,  it  is  said,  the  mayor  was  employed  and  was  entrusted  to  do  sa  lliat  njght 
have  been  perfectly  right,  and  if  in  the  ordinary  course  of  transactitHiB,  the  ntfv 
had  been  employed  by  the  Corporation  to  receive  the  money,  and,  wiUiout  any  dew 
of  theirs,  had  misapplied  it,  I  do  not  say  the  oiroamstances  mi^t  not  have  Men  aodk 
as  to  exonerate  the  Corporation. 

But  what  was  done  from  year  to  year  ?  Not  superintending  the  employmwt  of 
the  money  as  they  ought  to  have  done,  but,  taking  such  representations  as  were  made 
to  them,  the  Corporation  permitted  the  mayor,  or  the  agent  of  the  mayor,  as  it  is  ood 
(though  this  was  the  agent  of  the  Corporation  as  well  as  the  agent  of  the  majorX  to 
employ  this  money,  from  year  to  year,  as  they  pleased,  without  taking,  from  time  to 
time,  those  steps,  which  were  always  in  their  power,  to  ascertain  how  the  money 
received  by  the  mayor  had  been  employed.  Assuming  it  to  have  been  ri^^t  to  pnrnit 
the  mayor  to  receive  this  money,  was  it  enough  for  the  Corporation  to  see  that  the 
mayor  produced  a  receipt,  neglecting  altogether  to  super-[180]-intend  the  fflnployment 
of  the  money  according  to  the  trust,  and  thus  leave  the  mayor  at  liberty,  for  anythii^ 
they  knew,  to  allow  the  misemployment  of  the  money,  in  the  way  in  which  it  hai 
been  done  in  this  case.  There  was  great  neglect.  The  Corporation  of  Leicester, 
whose  servant  it  is  said  the  mayor  was  for  this  purpose,  ought  vigilantly  to  have 
watched  and  superintended  the  employment  of  that  money,  which  they  placed  in  bis 
hands ;  if  they  had  so  done,  they  would  have  known  that  this  breach  M  tmst  bsd 
been  going  on.  There  has  been  a  plain  neglect  on  their  part,  and  th^y  are  answeiahle 
for  the  oonsequenoea  of  that  neglect. 
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I  am  surprised  to  find  that  there  is  an^  doubt  in  a  case  of  this  land.  There  would 
be  an  end  to  all  cases  of  breach  of  trust,  if  a  trustee  is  to  permit  his  agent  to  retain 
the  trust  money,  from  time  to  time,  when  his  duty  is  to  superintend  and  examine 
into  the  application  of  the  money ;  and  if,  because  he  might  have  been  right  in  allow- 
ing an  agent  to  receive  the  trust  money  for  him,  he  is  to  be  considered  guilty  of  no 
neglect  in  allowing  such  agent  to  retain  it.  It  seems  to  me  clear  that  the  Corporation 
were  answerable  for  the  misemployment  of  the  trust  funds ;  and  it  is  perfectly  clear 
also  that  Burbidge  is  answerable,  for  he,  the  agent  to  the  trustees,  knew  and  was 
aware  of  it  all,  and  he,  for  his  own  profit  and  his  own  advantage}  employs  this  money 
in  a  way  contrary  to  the  trust,  and  at  the  same  time  pays  to  the  mayor,  contrary  to 
the  trart,  u  it  would  seem,  the  interest  of  this  money  for  his  own  use.  A  more  gross 
breach  oi  troat,  therefore,  I  hardly  ever  heard  of  than  tlm  seems  to  hare  been. 

An  objection  has  been  raised  as  to  parties.  It  has  been  argued  that  the  several 
mayors  who  were  cognizant  of  these  breaches  of  trust  ought  to  hare  been  made  [181] 
parties  to  this  information.  There  has  been  a  great  deal  of  argument  as  to  the 
propriety  of  bringing  them  before  the  Court  in  this  information,  to  prevent  their  being 
brought  here  in  other  suits  which  may  arise  hereafter.  The  Attorney-General,  as  I 
understand  this  case,  was  in  a  situation  to  charge  them  all  with  these  breaches  of 
trust,  personally  and  individually,  if  he  thought  proper.  Is  it  the  law  of  this  Court, 
or  is  it  not,  that  eveiy  person  who  participates  in  a  breach  of  trust  must  be  a  party 
to  a  suit  to  remedy  that  breach  of  trust  ?  A  General  Order  was  made  not  long  ago 
which  rendered  it  unnecessary  to  bring  all  the  parties  to  a  breach  of  trust  before  the 
Court.(l)  I  do  not  say  these  mayors  did  not  join  in  the  breach  of  trust ;  but  suppos- 
ing them  to  have  joineift  therein,  I  conceive  that  if  this  General  Order  is  to  hare  any 
operation  at  all,  it  renders  it  unnecessary  to  make  all  persons  who  have  joined  in  the 
tseach  of  trust  parties  to  a  suit  for  the  redress  of  that  breach  of  trust  It  is  true  that 
^e  consequence  might  be  to  render  it  necessary  to  file  some  other  information ;  but 
the  question  is,  whether  the  Attorney-General,  complaining  of  the  breach  of  trust,  is 
to  be  compelled  to  make  them  parties  to  the  present  information  ;  and  I  am  of  opinion 
diat  the  order  relieves  him  from  that  obligation. 

I  think,  therefore,  that  both  the  Corporation  and  Mr.  Burbidge  are  liable  to  repair 
this  breach  of  trust ;  and  that  it  was  not  necessary  for  the  Attorney-General  to  bring 
those  other  parties  before  the  Court ;  they  may  be  liable,  and  may  be  personally 
called  on,  in  another  proceeding. 

[182]  The  next  question  is,  what  are  these  parties  answerable  for?  Having 
attended  to  t^e  evidence  in  this  case,  it  certainly  does  not  appear  to  me  that,  at 
pvsent,  a  charge  has  been  made  out  agunst  Mr.  Burbidge  to  any  greater  extent 
:  ^n  X2886,  lOs.  lOd.,  and  I  shall  order  him  to  pay  that  sum  into  Court  WiUi 
.  ngaxd  to  the  rest,  I  think  I  may  make  a  declaration  that  the  Corporation  is  answer- 
aime  to  these  charities  for  that  sum  and  such  other  sums  as  may  be  found  due  from 
Burbidge  to  these  charities  on  the  taking  of  the  account  to  be  directed ;  but  I  shall 
not,  at  this  time,  considering  the  form  of  this  information,  make  any  order  for  the 
Corporation  to  pay  that  or  any  other  sum  into  Court :  that  must  stand  over  to  a 
fatare  occasion.    An  account  must  be  taken  of  the  several  sums  of  money,  and  parts 
of  this  trust  property  which  have  been  received  by  Mr.  Burbidge  in  the  manner  stated 
'  in  these  pleadings ;  an  account  of  the  interest  which  he  has  paid  on  it ;  with  liberty 
i  to  the  Master  to  state  special  eircumstances ;  I  must  Teserre  further  directions  and 
costs. 

■      I  say,  again,  this  matter  might  be  much  better  arranged  if  pajrment  oould  be  had 
oat  of  the  compensation  fund  which  is  coming  to  Mr,  Burbidge.   It  is  oertainly  with 
BO  satisfaction  that  I  make  a  decree  of  this  sort ;  but,  unless  some  arrangement  can 
]  be  made  between  the  parties,  as  to  the  compensation,  I  have  no  other  duty  than  to 
:  declare  what  seem  to  me  to  be  the  rights  and  obligations  of  the  pculies,  and  the 
decree  must  stand  in  the  way  I  have  pronounced  it 


(I)  32d  Order  of  August  1841,  Ordines  Can.  174.  And  see  Perry  v.  Knott,  5  Beavan, 
S93 ;  KeUaway  v.  Johnson,  b  Beavan,  319 ;  Allan  v.  Houlden,  6  Beavan,  14S. 


B.  n.— 33* 
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il9S}  Wood  v.  Wood.  Fa.  10,  1844. 

[Sec  In  re  Beiion's  Trust  Estates,  1871,  L.  R.  12  Eq.  567.] 


Where  an  estate  is  mortgaged,  the  equity  ot  redemption,  unless  Uiero  appears  a  dear 
intention  of  making  a  new  settlement,  remains  subjeot  to  the  old  nsai^  w  to  the 
trusts  of  the  original  settlement. 

By  a  marriage  semement,  a  rent  chai^  of  £200  a  year  was  secured  to  the  wife  for 
life,  payable  quarterly,  with  powers  of  distress,  &&  To  enable  the  luuband  to 
mortgage,  the  wife  released  her  rent  chai;ge  to  Uie  mortgagee.  The  equity  of 
redemption  was  reserved  to  the  husband,  who  oorenuited  to  otwray  other  laodis  on 
the  trusts  of  the  settlement  The  husband,  by  his  will,  gave  his  real  and  personal 
estate  to  his  brother,  on  condition  that  he  would  allowms  wife  £300  a  year  for 
life.  Held,  that  the  £200  a  yeur  remained  a  valid  charge  on  t^e  equi^  of 
redemption ;  and,  secondly,  that  it  was  not  satisfied  by  the  £300  a  year. 

By  the  settlement  made  on  the  marriage  of  the  Plaintiff  Anna  Wood  with  Nickol 
Wood  deceased,  and  dated  in  1836,  Nichol  Wood  granted  to  the  Plaintiff  a  rent 
charge  of  £200,  issuing  out  of  certain  specified  estates,  to  hold  the  same,  from 
death  of  Nichol  Wood,  during  her  life,  for  her  jointure  and  in  bar  of  dower  «-  thirds 
and  payaUe  qnarteriy,  on  the  26th  of  March,  &c,  with  powers  of  distress  and  entry, 
and  ne  covenanted  to  pay  the  rent  charge,  and  granted  a  term  of  100  years  Ux 
securing  t^e  stune  by  mortgage  or  sale. 

Id  1837,  by  indenture  made  between  Nichol  Wood  of  the  first  part,  the  Plaint 
his  wife,  <jS  tiie  second  part^  the  trustees  of  tiie  marriage  settlement  of  the  thiid  part, 
and  Prothero  (&  mortgagee)  of  the  fourth  part,  reciting  the  marriage  settlement,  and 
that  Nichol  Wood,  &ving  occasion  to  borrow  the  sum  of  £2^)0,  had  requested 
Prothero  to  advance  him  the  same,  which  Prothero  had  agreed  to  do,  upon  having 
the  several  hereditaments,  &c,  thereinbefore  mentioned,  demised  to  him,  freed  fron 
the  annual  sum  of  £200,  and  of  the  term  of  100  years  for  securing  the  payment 
thereof ;  and  reciting  that  it  had  been  agreed  between  the  parties  thereto,  that  ia 
order  to  effect  the  mortgage  security  for  £2000,  the  several  persons  parties  ther^  d 
the  second  and  third  parte,  respectively,  should  join  therein,  and  that  Nichol  Wood 
should  enter  into  a  covenant  with  the  several  persons  parties  thereto,  of  the  third 
part^  to  [IMJ  grant  some  other  hereditamente  of  a  competent  or  equal  value  witii  tka 
said  messuages  diereinbefore  mentioned,  for  a  term  of  100  yean,  upon  tiho  like  troK 
&&,  as  were  mentioned  and  set  fOTth  in  the  marria^  settlementk  it  was  witneaed 
that  Nichol  Wood  and  the  Plaintiff  demised  the  principal  part  of  tlie  settled  propertf 
to  Prothero  by  wa^  of  mortnige  for  £2000  discharged  and  released  from  the  jointure 
subject  to  a  proviso  for  redemption  by  Nichol  "rnxKl,  his  executors,  admiiustnton 
and  assigns ;  and  Nichol  Wood  covenanted  with  the  trustees,  to  demise  to  thea 
other  hereditaments  of  equal  value  for  100  years  upon  the  trusts,  &c.,  of  t^e  marmgt 
settlement. 

Nichol  Wood,  by  his  will  dated  in  1838,  bequeathed  as  follows :  "  I  give  and 
bequeath  to  my  dearly  beloved  brother,  Edward  B.  Wood,  all  my  property,  real  and 
personal,  on  consideration  he  iulfils  the  following  conditions.  He  is  to  allow  my  dair 
wife,  Anna  Wood,  the  sum  of  £300  per  yeai,  as  long  as  she  lives,  and  the  littlt 
cottage  at  Pater ;  to  pay  all  my  just  debts,  &c.  "  If  mv  deuly  beloved  broiha*  wiQ 
not  undertake  to  do  the  above-mentioned  utioles,  I  wisn  all  my  {H*operty  to  be  sold 
to  aeoomplish  thenL" 

Nichol  Wood  died  shortly  after,  and  Edward  S.  Wood  discUumed. 

This  bill  was  filed  by  the  widow  against  the  Defendant  (who  was  both  heir  and 
administrator,  and  had  redeemed  the  mortgage)  for  the  purpose  of  recovering  iba 
rent  charge  of  £200  and  the*  annuity  of  £300  a  year. 

Mr.  Kindersley  and  Mr.  Bevir,  for  the  Plaintiff.  Firsts  although  die  Plaintiff 
joined  her  husband  in  the  mortgage,  and  allowed  the  equity  of  redemption  to  be 
reserved  to  him,  still  she  is,  in  equity,  entitled  to  all  ha  previous  ri^ts  apon 
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the  equity  of  redemption.  Buscombe  v.  Hare  (6  Dow,  1),  Jachon  v.  Innes  (I  Bli. 
<0.  S.)  104). 

Secondly.  The  gift  of  the  annuity  of  ^300  by  the  will  is  neither  a  satisfaction 
for  the  rent  charge  of  £200  a  year,  nor  a  performance  of  the  testator's  obligation  to 
secure  it.  Haynes  v.  Mieo  (1  B.  C.  C.  129),  Adams  v.  Laamder  (M'Clel.  &  Y.  41), 
Deveae  v.  Pontet  (1  Cox,  188),  Bales  v.  Dardl  (3  Beavan,  324).  The  slightest  ciroum- 
«tanoes  of  difference  will  prevent  the  Conrt  holding  a  gift  to  be  a  satisfaction  or 
*  performance.  Herej  there  are  most  material  differences  between  the  two  annual 
■sums.  The  £200  a  year  is  a  rent  charge  secured  on  real  estate,  with  powers  of 
distress  and  entry,  and  with  a  term  limited  to  secure  it  by  sale  or  mort^iu^  and  it  is 
payable  quarterly,  on  the  usual  quarter  days.  On  the  other  hand,  the  £300  a  year 
is  a  mere  personal  annuity,  having  none  of  these  remedies ;  it  is  payable  yearly,  and 
on  a  different  day,  and  it  is  accompanied  with  the  obligation  to  pay  the  testator's 
debts.  By  directing  payment  of  his  debts,  the  testator  evidently  intended  to  be 
just ;  by  the  gift  of  £300  a  year  he  was  desirous  of  being  generous. 

Thirdly,  the  covenant  of  the  testator^  contained  in  the  mort^jage  deed,  formed  a 
lien  on  the  real  estate,  which  he  was  then  entitled  to.  WdlaAey  t.  We^ulev  (4  MyL 
&  Cr.  561),  FremmU  v.  Dedire  (1  P.  W.  428). 

Mr.  Turner  and  Mr.  J.  Wilson,  eonti-H.  The  widow  having  released  her  right  to 
her  rent  charge  in  a  portion  of  the  settled  estate,  the  rent  charge  has,  by  operation 
of  law,  become  wholly  extinguished.  (3  Cruise  I>ig.  (4th  ed.)  301 ;  1  Inst  148  a.,  18 
Yin.  Abr.  504 ;  BtUla-  v.  Monningt,  Noy,  5.) 

[186]  The  gift  of  the  will,  being  equally  beneficial,  is  a  satisfaction  or  perform- 
ance. Weylandv.  Weylaitd  (2  Atk.  633),  fValhen  v.  Smith  (4  Mad.  325),  Peacock  v. 
Glascock  (1  Rep.  Ch.  46),  Mascal  v.  Mascal  (1  Ves.  sen.  323),  Graham  v.  Graham  (Ibid. 
262),  Brown  v.  Damon  (2  Vern.  498,  and  Pr.  Ch.  240). 

There  is  a  difference  between  satisfaction  and  performance  j  in  cases  of  perform- 
ance, the  Court  will  disregard  slight  differences  between  the  obligation  and  the 
thing  given ;  Garthshore  v.  Chalie  (10  Vea.  13).  The  rent  charge  being  destroyed,  the 
£300  a  year  is  given  in  satisfaction  of  the  obligation  created  by  the  mortgage  deed. 
It  is  of  a  larger  amount^  and  equally  benefioiu,  and  is  a  charge  upon  t^e  testator's 
estate,  and  may  be  distrained  for ;  BvMery  v.  R^tinson  (3  Bingh.  392). 

The  Master  op  the  Bolls  [Lord  Langdale].  The  testator  in  this  case,  by  his 
will,  directed  an  annuity  of  £300  a  year  to  be  allowed  to  his  wife  as  long  as  she 
lived.  The  wife,  by  her  marriage  settlement,  dated  in  1835,  had  a  rent  charge  of 
£200  secured  to  her  by  way  of  jointure,  and  the  question  is,  whether  the  annuity  of 
X300  is  to  be  taken  in  substitution  of  the  rent  charge. 

This  case  has  been  argued  with  a  ^reat  degree  of  ingenuity.  It  is  said,  that 
previously  to  the  date  of  the  will,  the  wife  had  no  security  at  all  for  the  rent  charge, 
except  the  personal  covenant  of  the  husband,  and  that  the  annuity  given  by  the  will 
must  be  considered  a  performance  of  that  covenant ;  so  that  the  question  comes  to 
this  :  what  was  the  right  of  the  wife  previous  to  the  [1871  date  of  the  will  1  Now 
tJie  settlement  executol  before  the  marriage  gave  to  the  wife  an  undoubted  ri^ht  to 
the  rent  charge  by  way  of  jointure.  After  the  marriage  the  husband  had  occasion  to 
raise  money  on  this  estate ;  he  could  not  convenienuy  do  it  by  means'  of  his  own 
interest  in  the  estate,  independently  of  the  interest  belonging  to  his  wife ;  ha,  there- 
fore, procured  his  wife  to  join  in  the  security. 

It  is  established  law  that  where  an  estate  is  mortgaged,  the  equity  of  redemption, 
unless  there  appears  a  clear  intention  of  makine  a  new  settlement,  remains  subject  to 
the  old  uses,  or  to  the  trusts  of  the  original  settlement.  In  this  case,  can  there  be  any 
xloubt  as  to  the  intention  of  the  parties  1  The  recital  distinctly  shews,  that  the  wi^ 
had  nothing  more  in  view  than  to  assist  her  husband  in  raising  the  money.  The 
recital  is,  that  Niohol  Wood,  having  occasion  to  borrow  the  sum  of  £2000,  had 
requested  Prothero  to  advance  him  the  same,  which  he  had  agreed  to  do,  upon 
bavine  the  security  of  the  wife.  "  And  whereas  it  has  been  agreed,  between  uid 
bj-  all  the  said  several  parties  hereto,  that  in  order  to  effect  the  saiul  mortgage 
security "  (that  is  distincuy  stated  to  be  the  purpose)  the  wife  and  trustees  shomd 
join  lAierein,  and  that  Nichol  Wood  should  enter  into  a  covenant  with  the  parties  of 
the  third  part  to  settle  other  hweditaments,  of  an  equal  mlue  with  the  hereoitunenti 
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mortgaged.  Therefore  all  the  purposes  of  the  operative  parts  of  the  deed  are  clearly 
recited  to  be  for  carrying  into  effect  the  mortgage.  How  can  I  presume,  as  agunat 
the  wife,  tJiat  some  other  intention  existed,  and  that  the  parties  intended  to  create  & 
new  set^ement,  nay,  further  than  that,  that  they  intended  wholly  to  deprive  her  of 
the  benefit  of  the  original  settlement,  and  to  substitute  the  mere  covenant  (rf  the 
buflband?  I  cannot  {resume  that,  for  the  mortgage  was  executed,  not  for  the 
purpose  of  creating  a  new  Bettle£18^ment,  not  in  oraer  to  deprive  her  of  any  ri^t, 
but  for  the  mere  purpoee  of  enabling  the  husband  to  give  a  satisfactory  secuci^  for 
the  money  he  was  desirous  of  borrowing.  I  think,  therefore,  that  the  Plaintaff  bu 
the  same  rights  against  the  equity  of  redemption,  which  die  would  have  had  on  the 
unincumbered  estate  if  this  deed  had  not  been  executed. 

Having  this  equitable  right,  then  arises  the  question  whether  it  ia  satisfied.  I  an 
of  opinion  that  there  is  no  rule  of  this  Court  by  which  I  can  say  that  the  gift  by  ^ 
will  is  to  be  considered  a  satisfaction. 

It  must  be  declared  that  the  Plaintiff  is  entitled  upon  this  estate,  which  is  dot 
released  from  the  mortgage,  to  the  rent  charge  of  X200,  and  also  to  payment  of  the 
annuity  of         if  the  state  of  the  testator's  assets  will  permit. 


[188]   Colter  v.  Clay.   June  12,  1843. 
[See  ScoU  v.  Coulsm  [1903],  1  Ch.  455 ;  affirmed  [1903],  2  Ch.  249.] 

A  fund  was  held  on  trust  for  one  for  life,  with  remainder  between  R  and  C.  e^oillT,  i 
if  living,  with  benefit  of  survivorship  between  them.   B.  sold  his  reversioMiy 
interest.   At  tlie  time  of  the  sale,  C.  was  dead,  but  the  fact  was  ncdther  known  to>  ; 

,  the  vendor  nor  to  the  purchaser.   Held,  that  the  sale  could  not  stand. 

Extent  of  lien  on  a  fund,  where  the  grantor  of  an  annuity  agreed  to  sell  to  the  grantee 
the  fund  on  which  the  annuity  was  secured,  and  to  repurchase  the  annuity,  ou^  in  | 
consequence  of  a  mutual  nustake,  the  contract  for  t^e  sale  of  the  fund  ooiud  not  bft  i 
specifically  performed. 

The  testator  John  Willson,  by  his  will  dated  in  1809,  gave  to  trustees  the  somof 
£2000,  to  be  invested  in  the  funds  and  held  in  trust  for  his  wife  for  life,  and  aftff 
her  decease,  on  trust  to  pay  the  said  sum  and  dividends  unto  his  nephew  John  W. 
Warren  and  his  nephew  John  Willson,  equally,  share  and  share  alike,  in  case  thqr 
should  be  then  alive ;  but  if  either  of  his  said  nephews  should  be  then  dead,  1^ 
ujran  trust  to  pay  the  whole  of  the  said  sum  unto  the  sun-ivor  of  them,  n.n}hB 
said  nephews  John  W.  Warren  and  John  Willson  to  and  for  his  own  use  and  benw. 

The  testator  died  soon  after,  and  the  £2000  was  invested  according  to  the  trulL 

In  June  1813  John  Willson  granted  to  the  Pluntiff  Colyer  an  annuity  ol  £li^ 
payable  during  his  life,  and  he  assigned  all  his  reversionary  or  expectant  interest  it 
the  £2000  upon  certain  trusts,  for  better  securiog  the  annuity.  The  deed  contained 
a  power  of  repurchasing  the  annuity,  upou  payment  of  £756  and  the  arrears. 

John  Willson  fell  into  bad  circumstances ;  the  annuity  being  unpaid,  a  n^;otiatioe 
took  place  for  the  cesser  of  the  annuity,  and  for  the  purchase  by  the  Plaintiff,  of 
John  willson's  interest  in  the  £2000,  at  a  price  to  be  fixed  by  an  actuary.  A  a» 
was  accordingly,  with  the  concurrence  of  both  parties,  laid  before  an  actuary  lor  hie 
opinion.   The  case  and  the  opinion  were  as  follows : — 

Case.  A.,  who  is  sixty-three  years  of  age,  has  a  life  interest  in  £2000,  which 
sum,  at  her  death,  is  to  be  equally  divided  between  the  testator's  nephews,  i^ 
is  forty-four,  and  C,  who  is  twenty-four  years  of  age,  with  benefit  erf  survivOTshipt 
Quare.  What  is  the  present  worth  of  B.'s  interest,  and  what  the  value  of  Cit 
Considering  the  legacy  duty  of  £2,  lOs.  per  cent,  to  be  deducted  before  they  cas 
receive  their  shares  on  the  death  of  A. 

Opinion.  The  present  value  of  R's  interest  in  the  above  reversions,  after 
deducting  the  legacy  duty  is  £500,  88.  And  the  present  value  of  C's  interest  after 
making  the  same  deduction,  is  £589,  IDs.  Will.  Morgan, 

27th  OoU  1819.  Equitable  Anonuiee  Office.  I 
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[190]  The  following  oontraet  was  entered  into  between  the  partiei : — 

"I  do  hereby  agree  to  sell  to  Mr.  William  H.  Colyer,  ail  my  present  and  fature 
interest  and  title  in  and  to  the  sum  of  X2000,  to  which  I  am  now,  or  may  hereafter 
be  entitled,  under  the  will  of  my  late  uncle  John  Willson,  at  or  for  the  price  of  X490 ; 
msh  sum  to  be  deducted  from  the  sum  of  XI116,  8s.,  due  from  me  to  him,  and  I  also 
engage  to  secure  to  him  the  balance  of  8s.,  with  simple  interest^  by  my 

Acceptance  to  his  drafts  and  to  execute  to  him  a  bond  for  that  amounV  whenever 
called  on  so  to  do.  "John  Willson. 

"January  12th,  1820." 

At  the  same  time  the  following  account  was  stated  between  the  parttes : — 

"Bfdance  of  former  aeeount  due  to  Mr.  Colynr  the  38Ui 

September  1816  £241  16 

To  four  years'  annuity  to  29th  September  1819  453  0 


693  16 

Cr.   Property  tax  on  half-year  to  April  1816  5  IS 


£688  8 

Add  advance   (Note. — This  meant  the  repurohase-money 

for  the  annuity)    ......     700  0 

Add  one  quarters  annuity  to  28th  December  .      28  6 


£1416  8 

"I  acknowledge  this  account  to  be  c<nTect^  E.  £.   January  12thj  1830. 

"John  Wiluson." 

By  an  indenture  dated  the  1st  of  Febmaiy  1820,  reciting  that  WiUaon  was 
indened  to  the  Phuntiff  in  the  [191]  sum  of  £1416,  Ss.,  and  that  he  had  agreed  to 
•ell  him  all  his  interest  under  the  will,  in  satisfaction  of  £490,  10s.  part  of  the 
£1416,  8s.,  it  was  witnessed  that  in  consideration  of  the  £490,  10s.,  Willson  assigned 
to  the  Pleintifi^  all  that  sum  of  £2000  bequeathed  by  the  will.  Notice  of  the  deed 
was  given  to  the  trustee. 

It  turned  out,  that  at  the  date  of  this  deed  John  W.  Warren  was  dead,  he  having 
died  in  January  1819 ;  but  the  fact  was  unknown  both  to  Golyer  and  to  Willson. 

In  1836  the  testator's  widow  died,  and  this  bill  was  filed  in  1839,  by  Colyer, 
praying  for  a  transfer  of  the  whole  fund ;  the  Plaintiff  offering,  in  case  it  should 
■^pear  that  John  W.  Warren  was  dead  prior  to  the  purchase,  to  deduct^  from  what 
was  due,  such  further  sum  as  the  Court  might  deem  right.  But  if  the  Plaintiff  should 
not  be  entitled  to  the  benefit  of  his  purchase,  then  that  he  might  be  dedared  entitied 
to  a  lien  on  the  trust  fund  for  toe  arrears  of  the  annuity  and  repurchase-money, 
together  with  intwest^  or  that  the  annuity  might  be  declared  to  be  subsisting  and  to 
be,  togetiier  with  the  arrears,  a  charge  on  the  trust  funds. 

It  appeared,  in  the  course  of  the  proceedings,  that  in  the  year  1817  John  Willson 
had  executed  a  settlement  of  his  reversionary  interest  in  favour  of  his  wife  and 
children,  but  notice  had  not  been  given  to  the  trustees. 

Mr.  Pemberton  Leigh  and  Mr.  Chandless,  for  the  Plaintiff.  The  parties  proceeded 
on  a  common  error ;  neither  of  them  was  aware  of  the  death  of  Warren ;  and  in  the 
case  stated  for  the  opinion  of  the  actuary,  the  interest  of  Willson  seems,  in  several 
respects,  to  have  been  incorrectly  stated  prejudicially  to  the  Plaintiff.  The  Plaintiff, 
though  he  insists  on  his  purchase,  does  not  [192]  seek  to  have  the  advants^  which 
he  did  not  contract  for,  out  he  is  willing  to  pay  an  increased  price  pxiportionate  to 
the  improvement  of  the  interest  by  the  oeatfa  of  Warren. 

The  Plainlaff  consented  to  give  up  his  annuity  on  the  faith  of  the  purchase ;  if 
the  purchase  is  set  aside,  the  parties  must  be  remitted  to  their  original  position,  and 
the  Phuntiff  will  be  entitled  to  the  benefit  of  his  annuity,  and  to  a  lien  on  the  fund 
ioc  the  arrears  down  to  the  present  time. 


Digitized 


1038 


GOLY&B  V.  CLAY 


TM&T.ML 


Ajb  to  the  majriage  settlement,  it  was  never  communicated  to  the  biuteea.  It 
was  unknown  until  the  filing  of  this  bill,  and  it  is  therefore  void  as  sgainat  the 
Plaintiff,  who  gave  notice  of  his  deeds.  To  perfect  an  assignment  of  a  troA  food, 
notice  must  be  given  to  the  trustees.  Dearie  v.  Hall  (3  Buss.  1),  Limndge  r.  Cufer 
(Ibid.),  Foster  v.  Blackstotu  (1  My.  &  K.  297,  and  3  CI.  &  F.  456). 

Mr.  Campbell,  for  Willeon,  and  Mr.  Kindersley  and  Mr.  Moore,  for  his  wife  ud 
children,  ommL  This  contract  was  entered  into  by  Willson,  under  an  entire  nit 
apprehension  of  his  interest.  In  consequence  of  the  death  of  Wiarren,  be  vai  ea&ikA 
in  reversion,  not  to  a  nunety,  but  to  the  whole,  and  the  legacy  was  stated  to  b» 
£2000  money  instead  of  stock,  which  was  then  more  valuaMe.  This  oratntt, 
therefore,  having  been  entered  into  under  a  mistake,  cannot  be  enforced  as  it 
stands,  and  the  Court  has  no  jurisdiction  to  enforce  it  as  asked,  namely,  with  sock 
a  variation,  in  its  terms,  as  will  entirely  alter  the  nature  of  the  contract. 

The  arrangement  between  the  parties  consisted  of  independent  matters:—! 
repurchase  of  the  annuity,  [103]  the  settlement  of  accounts,  and  the  purchase  d 
the  reversionary  interest  If  the  latter  be  set  aside,  the  former  will  still  rrauin,  and 
the  Pl&intiff,  as  we  admit,  will  be  entitled  to  a  lien,  but  to  the  extent  oaly  of  ths 
£490,  10s.  purchase-money  and  interest 

lie  principle  of  Dearie  v.  HaU  does  not  apply  to  snch  a  ca»  as  this,  where  do 
new  consideration  J?^^^' 

Mr.  Bolt  and  Mr.  Mderton,  for  other  parties. 

Mr.  Chaodless,  in  reply.  If  the  transaction  is  to  be  set  aside  at  all  it  must  be  let 
aside  m  Mo.  Where  a  lease  is  surrendered  for  the  purpose  of  gnuQting  a  new  oat,  if 
the  latter  is  invalid,  the  Court  will  set  up  the  former. 

Jime  12.  The  Master  of  the  Eolls  [Lord  Langdale].  The  Plaintiff  having 
consented  to  give  to  the  Defendants  the  same  advantage,  as  if  they  bad  adopted  i 
course  of  their  own  to  set  the  contract  aside,  the  question  is,  whether,  having  r^ird 
to  the  circumstances  under  which  it  was  executed,  this  Court  can,  in  any  wiv, 
enforce  it  I  am  of  opinion  that  it  cannot  be  enforced  as  it  stands :  to  do  so  wwud 
be  manifestly  unjust,  because  both  the  parties  entered  into  the  arrangement  under  t 
common  mistake,  which  is  now  admitted.  Aa  the  deed  of  1820  oannot  stand,  andsft 
this  bill  is  filed  for  the  purpose,  amongst  other  things,  of  having  it  declared  that  the 
Plaintiff  has  a  lien,  to  some  extenl^  upon  the  funds  assigned  by  that  deed,  it  beeonBs 
necessary  to  determine  to  what  extent  in  equity,  the  ^94]  Plaintiff  is  entitled  to  & 
lien,  and  how  far  the  Plaintiff  ought  to  be  indemnified  out  of  the  fund. 

I  think  it  has  been  admitted,  on  all  hands,  that  the  Plaintiff  is  not  to  be  dismiaMl 
out  of  this  Court  without  having  some  relief,  and  various  propositions  have  beei 
stated  to  me  as  to  the  extent  of  the  relief  to  which  he  is  entitled.  It  is  said  tht 
the  reversionary  interest,  which  he  intended  to  purchase,  was  valued  at  the  sum  of 
£490 ;  that  he  struck  this  sum  off  the  amount  of  his  debt,  and  that  this,  ther^os*» 
is  the  sum  for  which  he  ought  to  have  a  lien ;  that  he  ought  to  have  a  lien  npoo  the 
fund  for  repayment  to  him  of  this  £490,  together  witii  interest. 

Next,  it  is  said,  that  if  I  should  be  of  opinion  that  the  Plaintiff  is  entitled  to  ur- 
tbing  more  than  that  sum,  he  cannot  be  entitled  to  more  than  the  sum  whidi  l» 

red  to  give  for  the  annuity,  whic^  was  £700,  and  that  this  is  the  utmost  extei* 
mity  to  which  the  Plaintiff  can  be  entitled  as  against  t^is  fund. 
Upon  the  other  hand,  the  Plaintiff  says,  I  am  entitled  to  much  more  than  that,  1 1 
ou^ht  to  be  restored  to  the  annuity  to  which  I  was  originally  entitled,  and  to  biTe  • 
a  hen  upon  this  fund  for  the  whole  amount  of  all  the  arrears  of  that  annuity,  u  in  , 
annuity  now  continuing  and  subsisting.    I  cannot  say  that  I  can  agree  with  any  (W 
of  these  propositions.    I  think  the  Plaintiff  is  entitled  to  a  lien  for  as  much  as  k» 
had  a  lien  for  at  the  time  when  this  transaction  took  place.    What  was  that  t  It  is 
clear  there  was  an  arrear  of  the  annuity  to  the  amount  of  £452,  and  I  think  there 
was  further  in  arrear  the  sums  of  £28,  5s.  and  £113,  and  besides  this,  there  was  tbo 
sum  of  £490  which  was  ^ereed  to  be  taken  for  Uie  jnirchase-money  of  this  rera- 
sionary  interest    My  opi-[19(0-iuon  is»  that  he  is  entitled  to  a  lien  for  Uiese  sunt: 
for  the  first  three,  because  they  were  dae  to  him,  and  ctmatituted  a  lien  oo  the  tivit 
fund  at  the  time  j  and  he  is  entitled  to  the  fourth  sum  of  £490,  becaoae  that  was  ^ 
consideration,  which,  by  way  of  diminishing  the  debt  dne  to  him,  he  agreed  to  givfr 
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for  that  which  he  suppoeed  he  had  purchased  at  the  time.  He  is  entitled  also  to 
interest  on  these  snms,  and  to  the  eosts  of  suit.  The  Defendants  will  hare  their 
coats,  and  the  residue  must  be  transferred  to  the  trustees  of  ^  settlement.  (Beg. 
lib.  1842,  A.  3064.) 


[106]  £abl  Nxuon  v.  Lord  Bbidpobt.  I>ee,  6,  12,  1843. 
[a  a  6  Bear.  296.] 

Whether,  upon  an  ap^oatdon  to  the  Master  for  his  certificate  of  the  necessity  of  a 
commission  to  examine  witnesses,  it  is  necessary  to  produce  befwe  him  tiie  inter- 
n^tories  upon  which  it  is  intended  to  examine  the  witnesses,  quare.  The  practice 
in  the  Masters'  offices  in  this  renwct  differs. 

The  Plaintiffs  and  Defendants  applied  to  the  Master  for  a  certificate  for  a  commission 
to  examine  witnesses  abroad,  and  they  produced  to  him  the  proposed  interro^ 
tories.  He  certified,  in  both  cases,  that  a  commission  was  necessary  to  examine 
witnesses  "under  ike  said  interrogatories,"  and  orders  were  made  "accordingly." 
The  parties  i^terwarde,  by  consent,  obtained  an  order  for  a  single  commission, 
directed  to  a  sole  Ck)mmi88ioner.  The  Plaintiffii  examined  on  fresh  interrogatories. 
Held,  that  imder  the  first  ordws  tlie  proceeding  of  tlie  Plaintiffs  was  irreguhu' ; 
and,  secondly,  that  it  was  equiUly  so  under  the  consent  order.  The  Court,  how- 
ever, refused  to  suppress  the  depoeitions,  but  made  the  Plaintiffs  pay  the  costs  of 
the  application,  and  gave  leave  to  the  Defendants  to  apply  to  be  put  on  a  footing 
of  equality  with  the  Plaiatiffs. 

In  this  cause,  certain  inquiries  as  to  the  law  of  Sicily  and  other  matters  having, 
by  the  decree,  been  directed  to  be  made  by  Master,  it  became  necessary  to  have 
a  commission  to  examine  witnesses  in  Sicily. 

The  Defendants  having  according  to  the  custom  of  the  Idaster's  (Sir  G.  Wilson's) 
office,  produced  their  interrogatories  to  him,  the  Master,  on  ^  16th  of  Much 
1843,  granted  his  certificate  that  a  oonmiission  was  necessary  to  examine  witnesses 
"under  the  mid  i/Htmrogaleriea,"  vid  an  order  of  the  same  date,  reciting  1^  the 
Defendants  "had  accordingly  exhilnted  interrogatories"  for  the  examination  in 
support  of  their  state  of  facts  and  charges,  and  uiat  the  Master  had  certified  that 
a  commission  was  necessary  to  examine  witnesses  in  Sicily,  under  the  said  interroga- 
tories, a  commission  was  ordered  aocordin^y,  for  the  examination  of  witnesses  on 
the  part  of  the  Defendants. 

An  order  was  made  on  the  8th  of  June  1843,  which  recited  that  it  appeared  by 
the  Master's  certificate  of  the  3d  of  June  that  the  PlainHffs  had  exhibited  interro^ 
tones  for  tke  examination  of  witnesses,  and  that  it  was  necessary  to  examine 
witnesses  in  Sicily  "  wider  the  said  inierrogatoriest"  and  that  it  was  prayed  that  the 
^aintifib  mi^t  take  out  a  commission,  &c.,  "  wMch  upon  hearing  the  said  Master's 
oertificate  read  was  ordered  aooordin^y." 

The  parties  afterwards  arranged  taxt  one  oomnussion  only  should  issue,  and  that 
one  of  the  Exuninera  of  the  Court  should  be  appointed  sole  Commissioner,  and,  by 
consent,  an  order  vu  made  on  tiie  14th  of  July,  whereby,  after  reciting  the  two 
orders  of  the  16th  of  March  and  the  8th  of  June,  one  commission  only  issued,  directed 
to  Mr.  Plumer,  the  Examiner  of  the  Court.*  This  order,  however,  did  not,  in  any 
way,  direct  that  the  examination  should  be  "wider  the  said  vnierrogatories" 

In  i^e  month  of  September  1843  the  commission  was  executed  in  Sicily;  the 
Defendant  examined  their  witnesses  upon  those  interrogatories  alone  which  had 
been  exhibited  before  the  Master,  but  the  Plaintiffs  examined  on  interrogatories 
afterwards  prepared  in  Sicily. 

[197]  A  motion  was  now  made,  on  the  part  of  the  Defendants,  itx  the  publica- 
ticHi  of  their  evidence,  and  for  the  suppression  of  the  Plaintifi'  evidence,  on  the 
ground  <A  the  all^^ed  irregalarity  in  examining  upon  the  new  intenogatoriM. 

In  (Riposition  to  the  motion,  it  was  deposed  that  tiie  interrogatories  exhibited 
before  the  Master  were  not  lodged  in  his  <mce  like  other  pioceeaings,  nor  was  any 
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warrant  taken  out  on  leavings  and  tJiat  it  was  not  tdie  {vactioe  ia  the  office*  ci  mna 
of  the  oUier  Masters  to  require  tiie  IntenogatorieB  to  be  produced  im  mppkyiag  for  a 
certificate  for  a  commission, 

Mr.  Pemberton  Leigh  and  Mr.  George  Turner,  in  support  ol  the  modoD.  Tke 
Master  has  only  certified  to  the  necessity  ctf  examining  witnesses  under  the  interro^ 
tories  produced  to  him.  The  order  of  the  Court  for  a  commission  is  in  oonfonmty 
with  that  certificate,  and  limits  the  examiiiata<m  to  those  intertooatories.  TIh 
Plaintiffs  exhibited  new  interrof^tories,  a  proceeding  which  was  pwnetly  irregnhr, 
and  this  being  a  matter  in  which  the  Court  acts  wi^  the  greatest  strictness,  Leri 
Mostj/n  V.  Spmcer  (6  Beavan,  135),  the  depositions,  thus  irregularly  taken,  ought  to 
be  suppressed.  The  Pliuntilb  have  had  this  adTaotage  over  tiie  Defradaoti— Adr 
solicitorB  have  oommnnioated  wi^  the  witnesses  before  preparing  the  intemgatiGriei, 
while  the  Defendants,  in  obedience  with  the  order,  have  limited  their  exaaainatioB  to 
the  matters  contained  in  the  interrogatories  produced  before  the  Master. 

Considering  the  delay  and  expense  of  a  foreign  commission,  it  is  perfectly  reasM-  ' 
able  that  the  Master,  [198]  before  he  certifies,  should  see  that  the  matters  as  to  which  : 
it  is  proposed  to  examine  the  witnesses  abroad  are  such  as  render  it  abatdntelr  , 
necessary  for  the  purposes  of  justice  to  grant  a  commission ;  for  that  purpose  be  \ 
must  see  the  interro^Ei4;orie8.  ! 

Mr.  Tinney  and  Mr.  Ghtrdiner,  for  the  Plaintifb.  The  course  of  {woeeediitf  in  ! 
Sir  Qt.  Wilson's  office  is  not  warranted  by  the  praotioe  of  the  Court  (See  Aim. 
Seton  <»i  Decrees,  19,  and  2  Smith's  Pr.  16A  (Sd  edit).)  The  pimotioe  in  the  oSen 
of  all  the  other  Masters  is  different.  In  nine  of  them  it  is  not  considered  neoeawy 
to  produce  the  interrogatories,  and  in  liie  tenth  (Master  Senior's)  the  Master  huDutt 
settles  the  interrogatories. 

The  production  is  useless,  as  the  interrogatories,  when  exhibited,  are  in  no  wty 
identified,  nor  is  it  pretended  that  the  Master  examines  or  settles  them,  as  in  the 
case  of  the  examination  of  a  party  (see  Pureell  v,  M'Namara,  17  Yes.  4S4),  or  of  s 
witness  previously  examined.  (See  Vavghan  v.  Uojfdy  1  Cox,  313.)  AncienUy  the 
intetrogatories  were  annexed  to  the  commission  (Forum  Bom.  126,  Cur.  Can.  243), 
and  all  commissions  for  the  examination  of  witaesses  were  directed  to  be  nijMrtabr 
indiisis  (Beames'  Ord.  30),  and  not  miHuinaid  (2  Collectanea  Jnridica,  202),  nov 
the  practice  is  for  the  Commissioners  to  exunine  on  the  interragatwiea  euifaited  oo 
opening  the  commission.   (4  Beavan,  83,  84.) 

Secondly,  if  the  practice  of  the  Bfaster'a  (Moe  be  regulwr,  and  die  I^aintifli  hs 
bound  by  the  order  of  the  [199]  8th  of  June,  still  t^t  was  superseded  the  codshiC 
order  of  the  14th  of  July,  which  in  no  way  limited  the  examinaticm. 

Thirdly,  the  Defendants'  solicitors  appear  to  have  been  aware  of  the  {woceedisg; 
they  have  therefore,  by  their  acquiescence,  waived  the  objection. 

Even  if  the  Plaintiffs  have  been  in  error,  the  Court  wUl  not  deprive  them  of  tWir 
evidence  by  suppressing  the  depositions,  but  will  make  such  order  as  joBtice  to  ths 
Defendants  requires.    W'iUan  v.  WiUan  (19  Ves.  590)  was  also  cited. 

Ths  Master  of  the  Bolls  [Lord  Langdalel  It  is  not  necessary  to  deeids 
whether  there  ought  to  be  an  uniform  rule  in  the  offices  of  all  the  Masters,  or 
whether  the  peculiar  practice  in  the  offices  of  Sir  GKffin  Wilson  and  of  Master 
Senior  ought  to  be  extended  to  the  other  offices,  or  die  praetice  in  the  remainu^ 
offices  adopted  by  the  former.  It  does  not  appear  to  me  to  be  neoessaiy  to  decide 
whether  tiie  practice  in  Sir  6.  Wilson's  office  is  right  or  wrong,  the  questi(m  beni^ 
whether  the  order  of  the  Court  has  been  duly  obeyed  by  the  PlaiQti&,  and  if  not, 
what  is  to  be  the  consequence  of  the  disobedience. 

The  Master  was  directed  to  make  certain  inquiries,  and  on  condderataoa  of  the 
matter,  he  was  of  opinion,  upon  the  application  of  both  parties,  that  it  was  necessary 
that  witnesses  should  be  examined  in  Sicily,  and  he  accordingly  gave  both  to  the 
Plaintiffs  and  to  the  Defendants  certificates,  that  a  commissioa  was  necessary  to 
examine  witnesses  abroad  under  the  initrrogatories  pro^7IXi\dMced  to  Asm.  The 
certificates  extended  no  further  than  to  these  interrogatories,  and  the  two  order*  of 
the  Court  granting  commissions  were  in  conf(»iiiity  with  the  certificates,  and  extended 
no  further.  It  anerwuds  oooutred,  that  it  would  be  for  the  benefit  of  both  parties 
that  an  Extraordinary  Examiner  should  be  appointed,  and  bodi  parties  agreed  that 
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one  of  the  Examiners  of  the  Court  should  be  appointed  sole  Commissioner ;  accord- 
ingly, by  consent,  an  order  was  made  appointing  bim.  It  is  alleged  that  this  order, 
mae  bv  consent,  wholly  superseded  the  others,  and  entirely  altered  the  terms  on 
which  the  examination  was  to  proceed.  I  cannot  concur  in  that  interpretation  of  the 
order.  If  the  parties  had  thought  it  necessary,  nothing  would  have  oeen  more  easy 
dan  to  have  procured  an  extension  of  the  order,  because  my  impression  is,  that  the 
matter  need  only  to  have  been  mentioned  to  the  Court,  in  the  presence  of  all  parties, 
aod  an  examination  on  interrogatories  to  be  produced  to  tuie  examiner  by  both 
puties  at  the  opening  oi  the  commisaion  would  have  been  ordered ;  but  I  am  clearly 
of  opinion  that  the  order  actually  made,  was  founded  on  the  oertaficates,  and  upon 
the  interrogatories  certified  to  have  been  produced  to  the  Master. 

What  is  said  in  defence  of  the  course  pursued  hy  the  Plaintiffs  is  reduced  to  three 
heads,  first,  that  the  order  of  July  varied  the  previous  orders  and  certificates.  I  am 
Dot  of  that  opinion.  Secondly,  that  the  practice  in  the  office  of  Sir  G.  Wilson  is 
anreaaonable  and  ought  not  to  be  sanctioned  by  the  Court.  Whether  it  is  reason- 
aUe  or  not,  is  a  mattOT  to  be  considered  on  anotiier  and  proper  occasion.  Certainly 
then  is  great  inoonvenienoe  in  having  the  practice  of  one  of  the  Masters'  offices 
varying  from  the  rest,  for  it  has  a  great  tendency  to  mislead  the  practitioners.  The 
qoeetion  is,  whether  a  part^  who  ma  obtained  such  an  order  as  the  present,  [201] 
iriien  he  might  hare  obtained  one  more  extended  by  a  proper  iqiplioation  to  the 
Court,  is  to  DC  held  freed  frvnn  the  terms  of  it^  while  the  ower  party  has  had  the 
disadvantBge  ol  aoting  under  the  imprearion  that  he  was  bound  by  it. 

Thirdly,  it  is  said  that  the  Defendants'  acdidtors  had  notice  of  the  jvooeedinga, 
but,  under  tha  cirounutuioes,  I  do  not  tiiink  tiiat  I  can  allow  that  objtetion  to 
prevail 

If  I  allow  the  Plaintiffs'  depositions  to  be  suppressed,  and  the  depositions  of  the 
Defendants  to  be  published,  the  consequence  will  be,  that  the  Plaintiffs  will  be 
de{»iyed  of  their  evidence,  a  result  which  one  cannot  contemplate  without  regret. 
The  Court  is  naturally  anxious  to  have  before  it,  all  the  evidence  necessary  to  enable 
it  to  come  to  a  satisfactory  conclusion  od  the  very  difficult  question  of  Sicilian  Uw 
involved  in  this  case.  To  decide  such  a  question  on  evidence  confessedly  imperfeot 
would  be  most  unsatisfactory.  I  cannot  make  the  order  which  is  asked.  The 
Defendants'  solicitors  have  not  stated  whether  tiiey  would  have  produced  fresh 
interrogatories,  if  they  had  been  aware  diat  they  ooaid  have  done  sa  I  will  there- 
fore ^ve  them  an  opportunity  of  stating,  whetner  they  wish  to  have  any  further 
examination  of  witnesses,  aud  then  I  will  determine  who  is  to  pay  the  costs  of  these 
jHDceedings. 

Dee.  12.  The  Defendants'  solicitors  stated,  that  though  they  would  most 
probably,  like  the  Plaintiffs,  have  had  a  personal  communication  with  the  witnesses, 
previous  to  the  preparation  of  the  interrogatories,  if  they  had  been  aware  they  might 
have  done  so,  still,  being  i^orant  of  the  evidence  already  taken,  they  were  uncertain 
whether  [20^  further  evidence  could  usefully  be  adduced  on  the  behalf  of  the 
Defendants. 

The  Master  of  the  ItouA  It  is  impoasible  to  tell  what  injury  has  been  done 
to  tiie  Defendants  by  this  course  of  proceeding  on  the  part  of  we  l^aintiffs.  The 
Hain^^  I  think,  ought  to  have  pursued  an  opposite  coarse,  and  if  they  had  wished 
to  exhibit  fresh  interrogatories,  they  should  have  made  an  application  to  the  Court 
for  that  purpose,  and  have  given  notice  to  the  other  side. 

I  cannot  make  up  my  mind  to  suppress  these  depositions,  but  I  must  direct  the 
costs  of  the  application  to  be  paid  by  the  Plaiutifl^  who  have  occasioned  the 
necessity  of  making  it.  This  order  must  be  without  prejudice  to  any  applioation 
which  tbe  Defenduits  may  think  fit  to  make  to  the  Court  after  the  pubuoation  of 
the  depositions. 
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^02]   KiLNER  V.  Leech.   Nov.  11,  1843. 

[S.  C.  on  different  point,  10  Beav.  362.] 

The  ultimate  limitation  in  a  marriage  settlement  of  a  fund  belonging  to  the  htnbaod 
was  "  for  the  next  of  kin  or  personal  representatives  of  the  husband,  in  a  doe 
course  of  administration,  according  to  the  Statute  of  Distributions."  The  htubtad 
left  his  wife  surnving,  and  A.  B.,  his  next  of  kin,  was  a  feme  covert.  In  anotber 
snit,  the  fund  had  been  treated  as  part  of  the  residoary  estate  of  die  hnshand,  and 
biad  been  ordered  to  be  paid  orer  to  two  eharitieSi  who  were  reeiduaiy  l^itecs. 
A  bill  being  filed  by  the  representatiTes  of  A.  B.,  the  next  of  kin,  chundng  the 
fund :  Held,  that  the  next  of  kin  of  the  wife  of  t^e  settlor  uid  the  chuities  wen 
necessaiT  parties,  but  that  the  representatives  of  the  deceased  husband  <tf  A  &, 
who  had  administered  to  his  wife,  were  not  necessary  parties  to  the  suit. 

By  a  marriage  settlement,  dated  in  1806,  a  sum  of  £5000  bel(Higing  to  Ur. 
Allen  was  settled,  in  trust  for  Mr.  Allen  for  life,  with  remainder  to  his  intended  wife 
for  life,  with  ranainder  as  Mr.  Allen  should  appoint,  and  in  default,  "in  trust  for 
the  next  of  kin  or  personal  representatives  of  John  Allen,  in  a  due  coarse  of 
administration,  according  to  the  Statute  of  Distribu-[20^tion8."  The  settlenMst 
contained  similar  provisions  and  trusts,  in  the  same  event,  as  to  the  funds  of  the 
intended  wife,  giving  her,  in  such  case,  a  similar  power  of  appointment,  and  in 
default  her  property  was  limited  in  trust  for  her  next  of  kin  or  personal  represeaU- 
feives  in  a  due  course  of  administration  according  to  the  Statute  oi  Distributions. 

The  power  did  not  appear  to  have  been  ever  executed  by  Mr.  Allen. 

Mr.  Allen  by  his  wiU  gave  his  residuary  estate,  upon  ixvat  for  two  charitjes,  Ui« 
Befuge  for  the  Destitute  and  ^e  Asylum  for  the  Blina. 

l%e  testator  died  in  1825,  leaving  his  wife  surviving.  At  hia  death,  Jane,  the 
wife  of  Joseph  Kilner,  was  his  sole  next  of  kin.  Jane  Ealner  died  in  1828,  and  her 
husband,  having  taken  out  letters  of  administration  to  her  estate,  afterwards  died, 
and  thereupon,  the  Plaintiff,  the  son  of  Jane  Kilner,  took  out  administratis  to  )m 
mother. 

In  1832,  after  the  testator's  wife's  death,  an  information  of  The  AUonte^^at'nl 
V.  Clark  was  instituted,  at  the  relation  of  the  treasurers  of  the  charities,  fw  the 
administration  of  the  estate  of  the  testator.  In  that  suit,  the  accounts  had  been 
taken,  and  the  funds  apportioned,  and  the  £5000,  being  treated  as  part  oi  li* 
residuary  estate  of  the  testator,  had  been  ordered  to  be  transferred  to  the  charities. 

This  Inll  was  filed  by  the  personal  representative  of  the  sole  next  of  kin  of  tbe 
testator,  against  the  surviving  trustee  of  the  settlement,  and  the  executors  of  the 
will  of  Mr.  Allen,  ailing  that  he  had  been  hitherto  ienorant  of  t^e  puipcut  of  As 
settlement,  and  praying  that  he  might  be  declared  entiued  to  die  £5000. 

[204  ^i*'  PembertoD  Leigh  and  Mr.  Miller,  for  the  Defendants,  objected,  tlnfi 
the  bill  was  defective  for  want  of  the  following  parties ;  namely,  first,  the  pemoil 
representatives  of  Joseph  Kilner,  the  former  adminifitrator  of  Jane  Kilner  die  next 
of  kin ;  secondly,  the  next  of  kin  of  the  testator's  wife,  who  had  an  interest  M 
contend,  that  they  were  entitled  to  participate  in  the  fund,  under  the  ultimata 
limitation  of  the  settlement ;  and  thirdly,  the  two  charities,  whom  it  was  sm^t  to 
deprive  of  the  benefit  of  the  proceedings  in  The  AUomey-Gaural  v.  dark  in  thai* 
fovour. 

Mr.  Kindersley,  Mr.  JoUiffe,  and  Mr.  Turner,  eotUrh. 

The  Master  of  the  Rolls  [Lord  Lansdale].  It  is  objected  that  the  PUiotiii; 
the  present  personal  representative  of  Mrs.  Kilner,  has  not  always  been  so^  and  than 
her  former  legal  personal  representative  is  a  necessary  party ;  but  tiiat  can  oaly 
proceed  on  the  ground  that  he  has  incurred  some  liability.  I  do  not  think  he  is  & 
necessary  party. 

Next,  it  is  said,  that  the  next  of  kin  of  the  wife  are  necessary  parties,  and  con- 
sidering the  question  which  arises,  whether  the  wife  is  to  be  excluded  under  the 
ultimate  limitation  of  the  settlement,  I  think  that  the  prudent  course  will  be  to  wmS» 
her  next  of  kin  parties. 
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Thirdly,  as  to  the  charities.  There  has  been  an  order  in  the  other  suit,  for  tho 
transfer  of  the  fund  to  them,  and  this  bill  seeks,  in  their  absence,  to  take  the  fund 
from  the  parties  already  declared  entitled  to  it.  It  is  said  that  a  mistake  has  been 
made  by  all  parties,  but  whether  that  be  so  or  not,  there  is  the  interest  vested  in  the 
parties  under  the  orders  of  the  Cotul^  and  the  former  proceedings  cannot  be  declared 
anoneoua  in  their  absence. 


[a05]  BvBBKLL  V.  The  £abl  of  Korshont.  Dee.  8, 16, 18, 19, 1843 ; 

April  17,  1844. 

[8.  C.  13  L.  J.  Ch.  309 ;  7  Jnr.  567.  Followed  and  explained,  Topham  v.  Booth,  1887, 
35  Ch.  D.  607.  See  PaUm  v.  Btmd,  1889,  60  L.  T.  685.  Followed,  M  Q^otd  v. 
Lord  FUzkardinge  [1899],  2  Ch.  32.] 

A  tenant  for  life,  by  his  will  aod  under  a  power,  ehara;ed  the  settled  estates  with 
£25,000  for  the  portions  of  his  younger  onildren,  to  be  raised  by  means  of  a  term 
Tested  in  trustees,  payable  at  twenty-one,  and  to  sink  into  the  inheritance  if  a 
younger  son  should  tiecome  an  eldest,  or  die  without  issue  before  the  day  of  pay- 
ment. Subjeot  in  the  first  place,  to  the  sums  thereinafter  ohaised  thereon  by  his 
will,  he  devised  his  feendmple  estates  to  his  eldest  son  for  li^  with  remainders 
over.  He  then  "  gave  and  bequeathed  "  an  additional  £26,000  amount  his  yonngOT- 
children,  "  which  sevend  portions  "  were  to  be  in  augmentation  <rf  we  "  portions  ** 
already  appointed,  to  be  raised  and  paid  to  his  said  sons  and  daughters  respectively^ 
at  such  times,  and  under  such  conditions,  and  subject  to  such  contingencies,  and 
with  such  interest,  as  he  had  before  directed  and  appointed  their  original  portions 
by  that  his  will.  And  he  thereby  charged  bis  fee-simple  estates  thereinbefore  by 
him  devised  to  his  eldest  son,  wiw  the  raising  and  paying  the  said  ^'portions  "  and 
sums  of  money  to  his  said  sons  and  daughters  respectively,  at  the  times  and  in  the 
manner  aforesaid ;  and  after  giving  certain  pecuniary  legacies,  he  gave  the  residue 
of  his  personal  estate,  after  pajnnent  of  bis  debts  and  legacies  aforesaid,  to  his  eldest 
son ;  and  he  provided,  that  if  the  personal  estate  should  not  extend  to  pay  such  of 
his  debts  as  should  not  be  charged  on  his  real  estate  and  his  said  legacies,  t^en  he 
charged  hu  fee-simple  estates  to  make  good  the  deficienov,  and  he  empowered  his 
trustees  to  raise  thereout,  not  only  the  sums  thereinbefore  charged  on  the  said 
premises  for  his  younger  children  and  such  defidency,  but  idl  other  sums  necessary 
for  the  purpoeea  of  his  wiU.  Held,  that  the  additional  portions  given  to  the 
younger  children  were  a  primary,  if  not  an  exclusive  charge,  upon  the  testator's  fee- 
aimple  estates  devised  to  the  eldest  son  for  life. 

If  a  tenant  for  life  pays  off  a  charge  on  the  inheritance,  he  is  primd  facte  entitled 
to  that  charge  for  his  own  benefit ;  but  he  may,  if  he  think  proper,  exonerate  the 
estate.  In  the  absence  of  evidence,  the  presumption  is,  that  he  pays  the 
charge  for  his  own  benefit,  and  not  for  the  benefit  of  the  persoiu  entitled  in 
ranainder ;  but  evidence  may  shew  the  oontrary  conclusion  to  ne  true. 

A  tenant  for  life  paying  off  a  charge  upon  the  estate,  and  in  the  suae  transaction 
merging  tiie  security,  by  taking  an  assignment  connecting  it  with  the  legal  estate 
of  inheritance,  primd  fade  puts  an  end  to  the  charge ;  but  something  is  required  to 
manifest  an  intention  to  exonerate  the  inheritance.  A  simple  payment  of  the  charge, 
without  more,  is  sufficient  to  establish  the  right  of  the  tenant  for  life  to  have  the 
charge  raised  out  of  the  estate.  He  has  no  obligation  or  duty  to  make  a 
declaration,  or  to  do  any  aot  demonstrating  his  intention;  the  burden  of  proof 
is  upon  those  who  allege  that  in  paying  off  the  charge,  he  intended  to  exonerate 
the  estate. 

A  B.,  being  tenant  for  life  of  the  testator's  real  estates,  subject  to  a  charge  of 
£26,000,  and  absolutely  entitled  to  the  residuary  personal  estate,  paid  off  the  charge, 
and  obteined  releases.  At  the  time,  he  seemed  to  have  conceived  that,  as  residuary 
legatee,  he  was  liable  to  pay  the  amount  out  of  the  pergonal  estate,  which  was 
sufficient  for  that  purpose.  Nothing  was  done  to  keep  the  charge  on  foot.  After 
^  death  of  the  tenant  for  life,  it  being  determined  that  the  £25,000  was  a 
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primary  ehar^^  on  the  real  estate :  Held,  t^iat  it  still  sabosted  as  a  charge  m 
the  settled  estates,  for  the  boiefit  of  the  perscmal  representattvas  of  the  teamt 

for  life. 

In  1773  a  tenant  for  life  paid  off  a  char^  of  ^20,000  affecting  the  settled  eststaL 
He  died  in  1837,  having  in  the  meantime  taken  no  steps  for  keepng  the  ekarga 
alive.  Held,  that  notwithstanding  more  than  twenty  years  had  elapsed,  and  tot 
there  had  been  no  part  payment  or  acknowledgment^  the  charge  still  existed  in 
favour  of  his  representatives,  and  had  not  been  defeated  by  tiie  Statute  of  Limitt- 
tions  (3  &  4  MT.  4,  0.  27,  s.  40).  Held,  also,  that  the  statute  cannot  be  applied  to 
a  case  where  there  is  no  assignable  person  liable  to  pay  the  charge,  no  penon  who, 
by  the  delay,  could  be  induced  to  eup^se  that  the  charge  was  atjandoned  or 
merged,  and  where  the  rent,  oat  of  wluch  the  intwest  of  the  char^  ought  to 
be  paid,  is  receivable  by  and  bekmgs  to  the  same  persm  who  is  entitled  to  the 
interest. 

Principles  on  which  this  Court  assumes  that  a  tenant  for  life,  who  is  also  the  owner 
of  a  charge  on  Uie  iuherituice,  has  duly  discharged  his  duty  of  keeping  down  the 
interest  on  the  charge. 

The  question  in  this  cause  was  as  to  the  right  of  the  legal  personal  representa- 
tives of  a  tenant  for  life  of  real  estates  to  recover,  as  against  the  remainder-[20n- 
man,  the  amount  of  charges  upon  die  estate  which  had  been  paid  off  by  sun 
tenant  for  life.   The  ciroumstanoee  which  gave  riae  to  the  questum,  wen  Aortly  ; 
as  follows : — 

By  the  marria^  settlement  of  (diaries  Elarl  of  £^;remont,  dated  in  1750,  a  term  of 
years  was  vested  in  trustees  for  the  purpose  of  raising,  out  ad  an  estate  in  Yorkdure^ 
the  sum  of  £25,000  for  the  portions  of  his  younger  children. 

By  his  will,  dated  in  1761,  Charles  Earl  of  %remont,  appointed  this  £26,000  fv  \ 
the  portions  of  his  younger  children,  and  gave  directions  as  to  the  payment  of  intenst 
and  the  time  of  payment,  and  provided  that  if  any  younger  son  should  become  sn 
eldest  son,  or  if  any  younger  son  or  daughter  should  die  without  issue,  befm  the  I 
time  of  payment,  ha  or  her  portion  should  sink  (2071  uito  the  inheritance  cbai^  ' 
therewith,  and  not  be  raised  or  paid.  He  then  devised  nis  estates  in  Somerset,  Dorsk, 
and  Cornwall  (subject  in  the  first  place  to  the  tuaing  and  paying  the  annuities  and 
sums  of  money  then  affecting  the  s^e,  or  thereinafter  charged  dereoo  by  that  Ui 
will,  or  any  codicil  be  should  thereafter  think  fit  to  add  thereto),  unto  his  eldest  aoo 
George,  and  his  assigns,  for  life,  with  various  remainders  over,  under  which  Uie 
Defendant,  the  present  Earl  of  Egremont,  had  become  entitled  to  the  estates  is 
possession.  He  then  gave  as  follows : — "  I  give  and  bequeath  to  my  danghtm 
fllizabeth  and  Frances  the  sum  of  £10,000  a-piectf,  and  to  my  sons  Percy  Cfaariei 
and  Charles  William  £2500  a-piece,  which  several  portions  I  wiU  shall  be  in  augments- 
tion  of,  and  as  an  addition  to,  the  portions  already  provided  for  them  by  my  nid 
marriage  settlement,  and  hereinbefore  appointed  to  be  paid  to  them  as  aforesaid,  snd 
shall  be  raised  and  nud  to  ray  said  sons  and  daughters  respectively,  at  such  times, 
and  under  such  conditions,  and  subject  to  such  contingencies,  and  with  such  interest, 
as  I  have  before  directed  and  appointed  their  origiDar^Kir^iofu  to  be  raised  and  psid 
by  this  my  will.  And  I  do  hereby  subject  uid  cWge  my  manors,  and  hereoiti^ 
ments  in  the  several  counties  of  Somerset,  D<»»et,  and  CknmwaU  hereinbefore  by  nw  { 
devised  to  my  eldest  son,  with  the  raising  and  paying  the  said  portions  and  aoms 
of  money  to  my  said  sons  and  daughters  respectively,  at  the  times,  and  in  the  maBno- 
aforesaid." 

After  gift«  of  the  mansion-houses,  and  of  an  annuity  of  £300,  and  of  certain 
personal  estate  as  heirlooms,  tfae  testator  gave  oertun  pecuniary  legaciea,  which  be 
directed  to  be  exclusively  paid  out  of  certain  particular  parte  of  his  personal  estirfie. 
And  then  he  gave  all  the  residue  of  his  personal  estate,  after  payment  of  his  debts 
and  funeral  expenses,  and  the  legacies  afore^208]-said,  to  his  eldrat  son ;  and  he  added 
a  proviso,  that  if  his  personal  estate  should  not  extend  to  pay  such  erf  his  debts  ss 
i^ould  not  be  charged  on  his  real  estate,  and  his  said  funeral  e^enaes  and  legacies 
then  he  charged  his  estates  in  Somerset,  Dorset,  and  Cornwall,  m  aid  and  to  nuJn 
good  any  deficiency  that  might  happen  in  his  said  personal  estate.   "And  for  thst 
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end  and  purpose,"  he  empowered  the  trustees  to  raise  by  sale  or  mortgage  of  the 
estate,  and  pay,  "  not  only  the  sums  of  money  and  portions  tbereinberore  by  him 
charged  and  secured  on  the  said  premises,  for  his  younger  children,  and  such  defi- 
cieney  as  should  happen  in  his  personal  estate  to  pay  his  debts  and  legacies,"  but 
also  such  sums  of  m(»iey  as  should  be  necessary  for  the  other  purpose  in  his  will 
neotaoned. 

Earl  George  attained  his  ace  of  twenty-one  in  the  year  1772,  and  in  May  177S 
he,  oat  of  his  own  monies,  paid  the  original  and  additional  portions  of  his  sister  Lady 
Kloabeth,  and  on  that  occasion  the  real  and  personal  estate  of  Earl  Gfaarlw  were 
released.  In  1776  Earl  George,  out  of  his  own  monies,  paid  the  or^nal  and  addi- 
tional portions  of  Lady  Frances,  and  obtained  a  release,  as  heir  of  the  bod^  and 
executor  of  bis  father.  In  1778  and  1781  respectively,  he  In  like  manner  paid  the 
original  and  additional  portions  of  Percy  Charles,  and  Charles  William,  who  thereupon 
executed  releases,  (Note. — The  deeds  executed  on  these  occasions  are  more  fully 
stated  in  the  judgment  of  the  M.  n.,pott,  227,  228,  229,  230.)  During  his  life  Earl 
George  did  not  indicate  whether  he  intended  the  additional  charges  paid  off  by  him 
to  mei^  for  the  benefit  of  those  entitled  in  remainder  or  not. 

Ean  George  died  in  1837.  By  his  will  be,  amongst  other  things,  devised  his. 
bereditaments  in  the  counties  of  Wilts,  Somerset,  Devoa,  Dorset,  and  Cornwall  to 
the  De-|]900}>fradant  Earl  George  Fnuieis,  and  the  heirs  male  of  his  body,  and  in 
default  of  such  issue,  unto  the  persons,  and  for  such  estates,  as  the  estates  in  the 
same  counties  were,  by  the  will  <rf  Charles  Earl  of  Egremonl^  devised,  after  failure 
of  the  heirs  male  of  his  body. 

Thin  bill  was  filed  by  the  legal  personal  representatives  of  George  Earl  of  Egre- 
mont,  seeking  to  have  the  £25,000,  bequeathed,  in  addition,  by  the  will  of  Earl 
Charles  to  his  younger  children,  and  which  had  been  paid  by  G^or^e  Earl  of  Egre- 
mont  to  his  brothera  and  sisters,  raised  out  of  the  real  estates  of  which  be  had  been 
tsnant  for  life,  and  to  which  estates  the  present  earl  had  now  become  entitled. 

The  Defendant  resisted  tbis  claim  on  three  grounds ;  first,  he  said,  that  the  sum 
of  £2fi,000  was  a  mere  legaoy,  primariljr  charged  on  the  personal  estate  of  Giarles 
Earl  of  Egremont,  admitted  by  all  parties  to  have  been  sufficient  for  its  payment ; 
and  that  as  it  was  charged  on  the  real  estate  as  an  auxiliary  security  only,  and  had 
been  properly  paid  ont  S  the  personal  estate,  the  residuary  l^tee  had  no  right  to 
a  reimbursement.  Secondly,  that  even  if  it  were  primarily  charged  on  the  real 
estate,  still  George  Earl  of  Egremont  did  not  intend,  when  he  paid  it  otS,  to  keep  it 
alive,  but  to  have  it  released,  and  that  it  had  been  released  accordingly.  Thirdly,, 
that  if  the  right  claimed  by  the  Plaintifis  ever  existed,  it  was  now  bured  by  tiie 
Statute  of  Limitations. 

Mr.  Pemberton  Leigh,  Mr.  Turner,  Mr.  Lee,  and  Mr.  Piggott,  for  the  Plaintiffs. 
The  first  question  is,  whether  this  £26,000  is  a  primary  charge  on  the  real  estate. 
It  is  to  be  ol»erved,  that  tiiroughout  the  will  of  Charles  Earl  of  Egremont,  there  is 
a  marked  distinction  preserved  between  legacies  and  [210]  portions.  The  original 
som  of  £26,000,  and  the  additional  sum  of  £26,000  are  called  "portions,"  the  other 
sums  are  called  "legacies."  The  portions  are  to  be  "raised  and  paid,  tenna 
peculiarly  applicable  to  a  charge  on  realty.  The  devise  of  the  real  estate  is  subject 
to  the  '* raising"  of  the  sums  thereinafter  charged,  and  the  testator  afterwards 
exin^ssly  "charges"  bis  manors,  &c.,  "with  raising  and  paying  the  said  portiMs  or 
sums  to  his  saia  sons  and  daughters ; "  besides  this,  the  gift  of  the  personal  estate 
is  subject  to  the  debts  and  "legacies,"  but  not  to  the  portions ;  and  the  charge  in  aid 
is  only  for  the  debts  and  legacies,  and  not  for  the  portions. 

Again,  the  additional  portions  of  £26,000  are  to  be  raised  and  paid  to  his  said 
sons  and  daughters,  respectively,  at  such  times  and  under  such  conditions,  and 
subject  to  such  contingencies,  as  the  original  portions ;  so  that  if  a  child  died  without 
issue  under  twenty-one,  the  portion  was  to  sink  into  the  inheritance,  which  would 
not  be  tiie  case  if  it  were  a  mere  legacy  out  of  the  personal  estate. 

Where  there  is  an  additional  oequest,  it  is  subject  to  the  same  incidents  and 
eoottn^ncies,  and  is  payable  in  the  same  manner,  and  out  of  the  same  fund,  as  the 
oriein^  gift ;  Crowder  v.  Clov/es  (2  Ves.  jun.  449.  And  see  Day  v.  Croft,  4  Beav.  661, 
and  the  oases  there  rtferred  to).   On  the  first  point  they  cited  Saule  v.  LUd^ld 
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<3  Yes.  474),  Bootle  v.  BlundeU  (19  Yes.  616),  Kkke  v.  Ktrke  (4  Bubs.  435),  Sk^perim 
T.  Tower  (1  You.  &  Col.  (C.  C),  441),  ^iUuiM  t.  J%0  JuAip  t^Laiidaf  (l  Cox,  m\  , 
^(?n««  T.  ^ru£«  (II  Sim.  221).  ' 

Secondly,  where  a  person  seised  In  fee  or  in  tail  pays  off  a  charge  on  the  estate, 
it  depends  on  his  intention  wh&^211]-ther  the  charge  is  kept  alive  or  not ;  if  it  be  s  j 
matter  of  indifference,  and  he  has  expressed  no  intention  on  the  subject,  the  eha^ 
is  held  to  have  mer^^ ;  but  where  a  iMurty  dies  without  any  indication  of  his  inten- 
tion, the  Court  considers  what  would  oe  most  beneficial  to  him,  and  it  is  immaterial 
whether  at  law  the  ehar^  has  meraed  or  not  ^  Forba  v.  M^ffiMClS  Yes.  364) :  tboagk 
it  be  merged  at  law,  still  it  may  be  subststing  in  equity.  Hera  the  party  was  not 
the  owner  of  the  estate,  but  was  merely  tenant  for  life ;  the*  presumption,  in  auok  a 
<jaBe,  is  in  favour  of  the  charge  being  preserved,  and  the  omu  of  proof  ^  the  oontaiiy 
lies  on  the  remainder-man.  It  is  not  sufficient  to  shew  a  vague  intention,  but  Um 
Court  must  be  satisfied  that  the  tenant  for  life  relieved  the  estate  from  tAie  charge, 
with  the  intention  of  never  claiming  it,  and,  that,  in  fact,  he  intended  to  make  t 
present  of  the  amount  of  the  charge  to  the  remainder-man.  In  Drinheaier  v.  Cmbt 
<2  Sim  &  St.  340),  Sir  John  Leach  said,  "if  a  tenant  for  life  pay  off  a  char^  upm 
his  estate,  the  amount  becomes  a  part  of  his  personal  property,  unless  he  manifests  in 
intention  that  it  shall  not  do  sa"  In  Trevor  v.  Trevor  (2  Myl.  &  E.  675)  a  tenant  f<»- 
life  in  remainder  redeemed  the  land  tax,  and  afterwards  became  eotitied  to  the 
estate  io  fee,  and  devised  it  by  his  will :  Sir  John  Leach  said,  "  when  Lord  H.  tosk 
tiie  assignment  of  the  luid  ts^  to  himself,  tiiat  act  amounted  to  a  deokuiUion  of  b» 
intention  that  the  land  tax  redeemed  should  be  part  of  his  personal  estate.  It  coidd 
Dot  afterwards  sink  into  the  real  estate  without  his  expressed  intention  to  that  effect, 
and  there  is  no  evidence  of  any  such  intention.  It  continues,  therefore,  to  be  psrt 
of  his  personal  estate." 

[21i2]  In  the  present  case.  Earl  George  never  evinced  any  intention.  The  deeds 
shew  that  he  was  altogether  ignorant  of  his  rights,  and  by  a  mistake,  originadng 
•during  his  minority,  the  personal  estate  was  considered  primarily  liable.  All  the 
eubsequent  deeds  proceed  on  the  same  error.  The  Court  will  relieve  in  loch  caSBs; 
Earl  of  BuekinghaTiuhire  v.  Hdbart  (3  Swan.  186). 

.  Lastly,  it  will  be  contended  that  the  Plaintiffs'  claim  is  barred  by  the  Statute  of 
Limitations  (3  &  4  W.  4,  27,  s.  40)  which  enacts,  thi^  no  suit  shidl  be  broo^t 
to  recover  any  inone;jr  chained  on  land,  but  within  twenty  years  "next  after  a 
present  ri^ht  to  receive  the  same  shall  have  accrued  to  some  person  capable  of 
^ving  a  discharge  for  or  release  of  the  same,  unless,  in  the  meantime,  some  part  of 
the  principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  acknoir- 
ledgment  of  the  right  thereto  shaU  have  been  given  in  writing,  signed  by  the  penoi 
b^  whom  the  same  shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or 
his  agent ;  and  in  such  case,  no  such  action,  or  suit,  or  proceeding  shall  be  Ihvi^ 
but  within  twenty  years  after  such  payment  or  acknowledgment,  or  the  last  <A  nub 
payments  or  acknowledgments,  if  more  than  one,  was  given." 

The  first  answer  to  the  objection  founded  on  this  statute  is,  that  this  cUnse 
only  applies  when  there  exists  a  person  to  pay,  and  one  to  receive,  the  amount  of  the 
'Cluu'ge  and  the  interest.  It  can  only  apply  where  it  is  capable  of  this  qualifieatioiH- 
that  there  is  one  person  to  demand  and  another  to  pay.  Now  it  was  quite  imposaiUe 
for  Eart  George  wh.  to  pay  uid  receive  the  interest :  it  would  be  absurd  fbr  George 
Earl  of  E^montk  by  whom  the  interest  waa  payable,  or  his  agent,  to  give  "  schm 
4oknowle<^ment  of  the  right  thereto"  to  George  Earl  of  £gre-r213}-monty  "the 
person  entitled  thereto."  According  to  the  argument  on  the  other  side,  however 
-clearly  Earl  G^rge  might  have  declared  his  intention  of  keeping  the  charge  <»  foot, 
it  would  have  been  impossible  for  him  to  do  so ;  it  may  therefore  be  said  that  the 
right  did  not  accrue  until  the  death  of  Earl  George.  The  second  answer  la,  that 
interest  has,  in  substance,  been  regularly  paid.  The  Court  will  so  assume,  fen-  where 
a  person  fills  two  inconsistent  characters,  he  must  be  taken  to  have  fulfilled  Um 
obligations  of  each.  Thus  where  a  mortgagee  in  possession  purchases  the  interest 
of  a  tenant  for  life,  it  is  assumed,  that  he  keeps  down  the  interest,  and  time  does  not 
run  against  the  remainder-man.  Corhett  v.  Barker  (1  Anst  138,  reversed  3  Aiisk  ISSt), 
AdUm  T.  MilM  (6  Sim.  369),  Baffdjt  v.  JGm^  (1  Keen,  601),  Bmkidmnt  v.  Jemp  (7 
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Sim.  4S8).  Lastly,  in  cases  of  mistake,  tbe  time  rans  from  the  diseove^,  aad  is, 
like  the  case  of  fraud,  provided  for  by  the  twenty-sixth  section.  Brotdabank  v.  Smith 
(2  You.  &  Cot.  (Ezcb.),  58),  and  this  is  a  mistake  which  is  relierable;  Dmys  v.  Shnteh- 
krgh  <4  You.  &  Col.  (Exch.),  42. 

Hr.  Tinnor,  Mr.  Kindersley,  and  Mr.  Lloyd,  con/hk.   First,  as  to  the  oonstruotion 
of  the  will  erf  Eui  Charles.  It  is  quite  an  elementary  proposition,  that  if  a  testator  gives 
ft  aam  of  money,  either  as  a  legacy  or  as  a  portion  or  provision  for  his  child,  such  gift 
IB  a  mere  pecuniary  bequest  payable  ont  of  the  personal  estate ;  if  he  adds  that  it 
flhall  be  a  charge  on  his  reiU  estate,  the  personal  estate  still  remains  primarily  liable, 
snd  the  real  estate  is  mly  to  be  applied  in  aid  of  the  personalty.   On  the  other  hand, 
if  the  gift  be  of  a  sum  expressly  to  be  raised  out  of  the  real  estate,  or  if  there  be  a 
devise  of  a  real  estate  subject  to,  or  charged  with,  or  upon  the  [214]  condition  of 
making  payment  thereout^  of  a  given  sum,  which  sum  is  not  otherwise  bequeathed  by 
the  wiU,  then  the  charge  is  exclusively  on  the  realty.    The  Plaintiff  who  asserts  that 
tbe  personalty  is  exonerated,  is  bound  to  prove  it ;  it  is  not  sufficient  for  him  to  shew 
that  there  is  a  charge  on  tbe  real  estate,  but  be  must  do  more  :  he  must  shew  that  the 
psrsonal  estate  is  exempted.    The  rule  has  been  laid  down  differently  by  various 
Jodges.    Originally,  express  words  were  necessary  to  exempt  tbe  personal  estate. 
(Fereyes  v.  Rwertaon,  Bunb.  301,  and  Dolma/n.  v.  SmiOiy  Preo.  Oh.  466.)   This  was  after- 
wards altwed.   In  The  Duke  of  Ancaster  v.  Ma^  {I  £ro.  C.  0.  462)  Lord  Thurlow 
thought       "a  dedmroHon  plain  or  mamfettatitm  dear"  was  necessary.   In  Brummel 
T.  Prothero  (3  Yes.  p.  113)  the  expression  "  irresidibU  inference  "  which  was  used,  was 
commented  on  by  Lord  Alvanley,  who  said  : — "  As  to  the  irresidihle  inferenee,  I  do  not 
know  what  is  meant  by  that.    I  admit,  it  must  be  such  an  inference,  as  leaves  no 
doubt  upon  the  mind  of  the  person  who  is  to  decide  upon  it.    It  must  be  irresistible 
to  my  mind."   In  Boode  v.  Bhmdell  (1  Mer.  219),  Lord  Eldon,  in  referring  to  this 
enression,  says,  "  I  can  find  no  rule  deducible  from  all  that  has  been  said  on  the 
subject,  but  this  (which  appears  to  be  a  rule  supported  by  all  the  cases  taken 
together),  namely,  that  since  it  has  been  laid  down  that  express  words  are  not 
neoessuy  to  exempt  the  personal  estate,  there  must  be  in  the  will  that  which  is  some- 
times denCHninated  'eviaent  deTtumairtUioni'  sometimes  *  plain  inietUion,'  and  'neeeetarv 
impheaium,'  to  operate  that  exemption."    In  Lord  Indtiquin  v.  French  (Amb.  37)  Lena 
^rdwicke  remarks,  "The  general  rale  of  law  and  equity  is,  that  the  personal  estate 
is  tlie  first  fond  for  payment  of  debts ;  and  as  to  [216]  proper  legacies  it  is  considered 
as  the  only  fund,  bo^  in  the  eccleeiastieai  and  in  this  Court ;  if,  therefore,  the 
personal  estate  is  to  be  exempted  from  thMe  charges,  it  must  be  so  expressed,  or  it 
must  appear  from  a  plain  necessary  impUcation  arising  from  the  words  of  tbe  testator ; 
and  in  such  case  of  an  implication  or  plain  intention,  without  express  words,  it  must 
Appear  that  the  personal  estate  is  given  as  a  specific  bequest  in  some  shape."  In 
^mwdl  V.  Jl^tUee  {I  Bro.  C.  C.  145)  it  was  held  that  in  order  to  exonerate  the  personal 
estate  from  the  payment  of  debts  and  legacies,  it  is  necessary,  not  merely  to  charge 
the  real  estate,  but  tbe  will  must  exempt  the  personal  estate.    Lord  Thurlow  says, 
"  I  believe  it  is  very  clear,  that  here  is  not  enough  to  exonerate  the  personal  estate. 
The  personal  estate  is  the  proper  fund :  in  order  to  exempt  it,  the  testator  must 
«x[ve8a  his  intent   It  is  not  sufficient  to  charge  tbe  real,  but  be  must  shew  thsA  his 
purpose  is,  that  the  personal  should  not  be  applied.   The  words  to  be  attended  to 
are  tiiose  relative  to  the  personal  estate.    He  gives  pecuniary  legacies,  and  then,  by  a 
very  loose  clause,  gives  the  residue  to  Samwell.    I  am  called  upon  to  construe  the 
most  large  and  loose  residuary  clause  that  ever  was  seen,  in  such  a  way  as  to  change 
the  natural  order  of  payment.    Where  the  intent  is  strongly  expressed,  and  it  is  ^r 
near  relations,  old  cases  have  carried  the  matter  farther  than  good  sense  without 
precedents  would  have  done."    In  Tower  v.  Lord  Bous  (18  Yes,  138)  Sir  William 
Grant  thus  states  the  rule :  "The  personal  estate,  being  the  proper  and  primary  fund 
for  the  payment  of  debts  and  legacies,  can  be  exempted  only  by  express  dedaratim  or 
plain  and  vnequivocal  manifestation  of  intention.    The  question  generally  is,  whetiier 
^ere  is  sufficient  evidence  of  that  intention.    It  is  agreed,  that  neither  a  charge  upon 
the  land,  nor  a  [216]  direction  to  sell,  nor  the  creation  of  a  term  for  payment,  will 
exempt  the  personal  estate."   So,  Lord  Bedesdale  in  M'Cleland  v.  Shaw  (2  Sch.  &  Lef. 
M4)m7s:  "Except  ^eftfr  v. /omi  (2  Bro.  C.  C.  60)  there  is  not^  I  apprdtend,  a sin^ 
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cue  in  which  it  has  been  held  that  personal  estate  wsa  exempt  from  payment  of  debto 
and  funeral  expenses,  without  express  words  for  the  purpose ;  except  where  penonl 
estate  has  been  given  as  a  specific  leeaw :  for  if  it  is  given  in  terms  which  do  not  ; 
imply  that  it  was  intended  as  a  specific  legacy,  it  is  not  held  to  be  exempt  from  Ae  : 
charges  which  the  law  imposes  on  it." 

Apply  these  expositions  of  the  law  to  the  present  case.  The  testator  saya,  **I  ffit 
and  b«queath  to  my  daughters,  &c.,  the  sum  of  X10,000  a-piece."  This  is  a  riaqile 
pecunianr  l^acpr.  Calling  these  sums  "  portions  "  amounts  to  nothing :  tdiey  wow 
be  equally  portions,  whether  payable  or  raiseable  out  of  the  perstnial  or  oat  of  ^ 
real  estate.  Then  it  is  said  there  is  a  charge  of  these  sums  on  the  devised  eststsi; 
but  all  the  cases  shew  that  this  is  not,  of  itself  sufficient  Next  there  is  no  apedfie 
gift  of  the  residue,  which  according  to  the  cases  of  Sootk  v.  Bhmddl  and  WdA  v.  Jma, 
is  required.  It  is  next  said  that  the  real  estate  is  devised  subject  to  the  sums  charged. 
No  doubt  it  is,  but  that  leaves  the  question,  whether  the  real  estate  is  primarily' 
charged,  or  merely  in  aid  of  the  personalty,  perfectly  open.  Then  as  to  the  additaootl 
portions  being  paid  out  of  the  same  fund,  that  rule  applies  only  where  there  ia » 
previous  gift :  oere  there  ia  none :  there  is  a  mere  appointment  of  the  ori^ioil 
portions,  operating  as  under  the  settlement.  Lastly,  it  is  argued  that  the  additMHiil 
portions  are  to  be  subject  to  the  same  conditions  and  contingencies,  &c.  There  is  no 
difficulty  in  this,  for  the  additional  portions  may  be  Bubiect  to  similar  [217]  oonditioiii 
and  contingencies  as  the  original  portions,  so  far  as  they  are  ap|dicable,  aiid  yet  be 
payaUe  out  of  the  personalty.  If  the  Defendant  be  ri^t  on  this  point  the  Pluntiffs' 
case  entirely  fails. 

Secondly ;  suppose  the  personal  estate  exonerated,  then  as  to  the  effect  of  the  acts 
done  by  Earl  George.    The  rule  is  thus  laid  down  by  Lord  Thurlow  in  Jones  v.  Marguk 
(1  6ro.  C.  C.  218) :  "A  tenant  for  life,  in  general,  paying  off  a  charge,  without  taking 
an  assignment,  is  a  creditor  for  the  sum  ao  paid  ;  but  the  smallest  demmstraHan  that  h« 
meant  to  pay  it  off,  will  prevent  his  representative  from  coming  for  the  money."  Is  ' 
there  not  something  more  than  "the  smallest  demonstration"  in  the  presmt  caael  ! 
Earl  George,  being  tenant  for  life,  with  remainder  to  his  own  iarae^  it  was  quite  | 
natural  for  him,  upon  attaining  twenty-one,  and  finding  himself  in  poaoesrion  of  I 
considerable  personal  estate,  to  release  the  family  estate  from  the  incumbranee  for  tin  ' 
benefit  of  those  who  might  suoeeed  him.   When  he  paid  off  the  chai^ge^  do  tnnrfer 
was  made  of  them  to  a  trustee  for  himself,  as  would  nave  been  d<me  if  he  intended  to  : 
•keep  them  on  foot;  but  they  were  absolutely  released  and  mei^ed  in  tiie  inberitaoo& 
From  1772  to  1837  not  the  slightest  trace  appears  of  any  mtontion  to  keep  the 
ohu>ges  on  foot,  or  that  Earl  George  even  supposed  them  to  be  in  existenoe,  tm  M 
claim  was  made  by  anyone  till  his  death. 

Thirdly ;  the  dispositions  contained  in  the  will  of  Earl  Greorge  are  quite  inooe- 
sistent  with  the  notion  that  be  intended  the  settled  estates  in  Somerset,  Dorset,  and 
Cornwall  should  remain  charged  with  the  £25,000,  for  he  devises  to  the  Defendant 
his  own  fee-simple  [218]  estates  in  those  counties,  clearly  intending,  so  far  as  he  oonkL 
to  augment  those  estates  which  were  to  go  with  the  title. 

Lastiy ;  the  claim  is  barred  by  the  Statute  of  Limitations,  which  is  binding  <»  ' 
Courts  of  Equity,  uid  is  positive  in  its  terms.  It  enacts,  that  no  suit  alaiH  be  bnmght 
to  recover  any  sum  secured  on  hind,  but  within  twenty  years  atber  a  fvesent  liriit  to 
receive  shall  have  accrued  to  some  person  capable  of  giving  a  release.  Earl  ^oigs  ' 
having  acquired  the  right,  upon  payment  of  the  charges,  and  being  then  capable  of 
giving  a  release,  this  period,  therefore,  expired  twenty  years  after  payment.  Then 
comes  the  exception,  "  unless*  in  the  meantime  some  part  of  the  principal  mcmey,  or 
some  interest  thereon,  shall  have  been  paid  or  some  aoknowledsment  of  the  r^^t 
thereto  shall  have  been  given  in  writing,  signed  by  the  person  Sy  whom  Uie  same 
shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or  his  agent."  None 
such  was  given,  and  therefore  the  claim  ia  extinguished.  The  argument  aa  the  part 
of  the  Plaintiffs  is  struige :  they  say,  that  because  a  party  cannot  come  within  the 
saving  clause  or  an  exception  m  an  Act,  therefore  he  is  not  witiiin  the  Act  at  all. 
Such  cuinot  be  the  proper  construction ;  but  here  it  was  very  possiUe  for  Eari 
George  to  have  preserved  his  right,  either  by  having  the  chu'ge  aasigued  to  a  ttmte^ 
and  giving  an  acknowledgment  to  ^em  j  or  seconmy,  by  eaSing  ca  the  trmtew  t& 
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raise  the  money  by  a  mortgage  executed  to  a  trastee  of  himwlf  as  tenant  for  life ; 
or  thirdly,  by  an  application  to  a  Court  of  Equity.  The  argument  on  the  other  side 
is  inoonnstent  with  it«e!f ;  on  the  one  hand,  it  is  said,  that  interest  could  not  be  paid, 
and  that,  therefore,  the  case  is  not  within  the  Aot ;  and  on  the  other,  that  it  was  vaid 
by  retuner,  and  therefore  that  the  Aot  does  not  apply.  The  oases  of  Gorbetiy.  [219] 
Axrker  (1  Anst.  138,  reversed  3  Anst  7D5)  and  Raffay  t.  King  (1  Keen,  601)  do  not 
appl^ ;  Ux  there  a  third  party  had  a  right  to  call  for  the  performaDoe,  by  the  tenant 
tar  life,  of  a  duty :  here  the  only  duty  of  the  party  was  to  niraseU. 

The  ease  is  next  put  on  mistate,  whioh^  it  is  said,  is  equindent  to  fraud ;  bat  that 
is  not  wo.  Gases  of  mistake  are  not  excepted  by  the  statute ;  if  it  were,  the  Court 
does  not  relieve  in  cases  of  mistake  of  law.  8i.  Paul  v.  ViseoMU  Dvdky  and  Ward  (15 
Ves.  167),  where  a  tenant  for  life  of  a  manor  took  a  surrender  of  a  copyhold  to  himself 
and  it  merged.  If  it  were  otherwise,  then,  under  the  twenty-sixth  section,  the 
mistake  or  fraud  might  **  with  reasonable  diligence  have  been  first  discovered  "  at  the 
time  when  the  charges  were  paid  off.  The  char^  have  merged  at  law,  and  the 
Plaintiffs  who  represent  Earl  George,  cannot,  after  sixty  years'  delay  and  acquiescence, 
be  entitled  to  be  relieved  from  the  mistake. 

Brooksbank  v.  Smith  (2  You.  &  Col.  (Exch.),  58)  and  IhntfS  v.  Skudsburgk  (4  You.  & 
Col.  (Exch.),  42)  were  not  oases  under  the  present  Statute  oi  Limitatdons. 


Ths  MAEtTER  OF  THB  BoLLS  reserved  his  judgment, 
AprU  17,  1844.  Thx  Mastib  op  the  Bolu  [Lord  Langdalel  This  bill  is 
filed  by  the  legal  personal  representatives  of  the  late  George  Earl  of  Egremoot 
a^nst  the  present  ^120]  earl,  and  it  prays  that  an  account  may  be  taken  of  the 
principal  money  and  interest  alleged  to  be  due  to  the  Plaintiffs  in  respect  of  a  sum  of 
j&26,000  charged  on  certain  estates  in  the  counties  of  Somerset,  Dorset  and  Cornwall, 
by  the  will  of  Charles  Earl  of  Egremont,  the  father  of  the  late  Earl  George  and  the 
erandfather  of  the  Defendant,  and  that  the  amount  of  what  shall  be  found  due  may 
be  raised  by  sale  or  mortgage  of  a  sufficient  part  of  the  estates,  and  paid  to  Ae 
PUuntifis. 

By  a  settlementt  dated  the  26th  of  February  1760,  and  made  on  the  marriage  of 
Earl  Charles,  certain  estates  in  the  county  of  York  were  vested  in  trustees  for  a  term 
of  600  years,  in  trust  for  raising  hy  mortage  or  sale  X26,000  for  the  porttons  of  his 
younger  ohildren. 

In  the  month  of  July  1761  there  were  five  children  of  the  marriage,  Georae,  the 
eldest  son,  and  four  younger  ohildren:  namely,  Percy  Charles,  Charles  A^lliaro, 
and  the  Ladies  Elisabeth  and  Frances,  who  were  together  entitled  to  the  jC25,000 
provided  for  their  portions  by  the  settlement ;  and  Earl  Charles,  by  his  will  dated 
the  aist  of  July  1761,  appointed  the  £25,000  as  follows ;  viz.,  £10,000  to  Lady 
Elisabeth ;  £10,000  to  Lady  Frances ;  £2600  to  Percy  Charles ;  and  £2600  to  Charles 
William. 

By  the  same  will,  he  devised  his  estates  in  Somerset,  Dorset  and  Cornwall,  to  his 
eldest  son,  the  late  Karl  G^rge  for  life,  with  remainder  over,  by  virtue  of  which  the 
Defendant  beoame  entitled  to  those  estates ;  and  he  gave  to  his  daoriiters  Elizabeth 
and  Frances,  £10,000  »-pieee  and  to  his  sons,  Percy  Charles  and  Charles  'William 
XS500  arjMece,  and  calling  these  sums  of  monejr  portions,  he  subjected  and  charged 
his  estates  in  Somerset,  iMrset  and  Cornwall,  which  he  had  devised  to  his  eldest  son 
with  the  raising  and  paying  the  same ;  and  after  [221]  bequeathing  certain  legacies, 
he  gave  the  residue  of  his  personal  estate  to  his  eldest  son.  He  appointed  his  wife 
and  brother  guardians  of  his  children,  and  appointed  his  wife  sole  executrix  until  his 
eldest  son  Geo^  should  attain  twenty-one  years  of  age,  and  after  that  time,  appointed 
lus  eldest  son  George  sole  executor. 

After  the  date  of  the  will,  the  testator  had  a  fourth  son,  William  Frederick,  the 
father  of  the  Defendant,  and,  by  a  codicil  dated  the  22d  of  June  1763,  he  made  provi- 
sion for  his  son  William  Frederick,  but  the  direoUons  as  to  the  portions  which  by  his 
will  be  had  given  to  his  otfaeryounger  children  were  not  altered. 

After  the  death  of  Earl  Cfharles,  his  eldest  son,  being  still  a  minor,  the  will  and 
«odicil  were  ivoved  by  tiie  widow,  who  possessed  the  personal  estate ;  but  after  Earl 
Oeoige  attained  his  age  of  twenty-one  years,  he  proved  the  will  and  oodioil,  and 
became  the  sole  legal  personal  representative  of  his  father  Earl  Chwies. 
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The  portions  provided  for  his  youoger  ebildreo  bv  Ike  will  of  Eari  CSwxlai  mm 
paid  by  Earl  George  out  of  his  owd  money,  and  on  the  oeeanon  of  each  paymoit, 
certain  deeds  were  executed,  and  releases  were  taken  from  the  sons  aod  danehtierB  to 
vhom  the  payments  respectively  were  made.  The  last  payment  was  made  in  thn 
month  of  January  1781,  from  which  time  it  does  not  appear  that  any  mentioD  vu 
made  of  the  portions  during  the  life  of  Earl  G«orge,  who  died  on  the  Uth  of 
November  1837,  having  made  a  will  whereof  tbe  present  Plsintifis  are  executors. 

The  Plaintiffs  contended,  that  by  the  will  of  £arl  Charles  the  additiwal  ptvtiou 
thereby  givn^  were  exclusively  or  primarily  chared  on  the  estates  in  {^SS£\  Somerset, 
Dorset^  and  Cornwall,  which  were  devised  to  Eari  Qeoige  for  hia  life :  that  Etri 
Ceorge^  the  tenant  for  life,  having  paid  tbe  oha^  oat  of  his  ows  mcmer,  becsoe, 
thereupon,  eotitted  to  die  charge  for  his  own  ben^t^  and  ao  oontinned  duriiig  tbe 
whc^e  of  his  life ;  and  that  the  Plaintiffii  as  hia  l^gid  personal  representatives,  in 
now  entitled  to  have  the  same  raised. 

On  the  other  hand,  tbe  Defendant  contends,  first,  that,  according  to  the  tnii 
construction  of  the  will  of  Earl  Charles,  the  estates  in  Somerset,  Dorset,  and  Cornwall, 
were  only  charged  in  aid  of  the  personal  estate  of  Earl  Charles,  and  not  exclusively  or 
primarily,  with  the  payment  of  the  additional  portions ;  secondly,  that  Earl  GetW 
by  his  payment  of  the  portions  and  his  execution  of  the  several  deeds  made  on  tbe 
occasions  of  such  payment,  declared  bis  will  and  intention  to  be  to  exonerate  the 
estates  charged  from  the  payment  thereof,  and  that  the  ertates  ought  to  be  deemed 
to  be  exonerated  from  the  payment,  even  if  the  charge  was,  upon  the  oonstrootioii  of 
the  will,  an  exclusive  or  primary  charge  on  the  devised  estate,  and  not  merely  a  eham 
thereon  in  charge  of  the  testator's  personal  estate ;  thirdly,  that  even  supposing  im 
charge  to  be  fui  exduaive  charge  on  the  devued  estates,  and  tlut  SaA  (3eom  chd  no 
act  to  exonerate  the  devised  estates,  yet,  as  bis  right  to  the  charge  accraed  id  17^1, 
he  ceased,  upon  the  expiration  of  twenty  years  wi^out  payment  of  interest  or  aof 
acknowledgment,  to  be  entitled  to  sue  for  tiie  charge,  ana  same  cannot  now  w 
recovered. 

Some  question  was  made  as  to  the  effect  of  the  will  of  Earl  Oeoige,  but  it  does 
not  appear  to  me  that  it  contains  anything  which  affects  the  right  or  interest  of  either 
party. 

^2231  The  first  question  is,  whether,  according  to  the  true  oonstruction  oi  the  will 
of  S&rl  Charles,  the  additional  portions,  amounting  to  £25,000,  ought  to  be  oonsidend 
as  general  pecuniary  legacies  payaUe  primarily  out  of  the  testator's  personal  estate 
or  whether  they  are  to  be  considered  as  portions,  exclusively  or  primarily  chaiced 
upon  and  payable  out  of  tbe  estates  in  Snnerset,  Dorset  and  COTnwall,  deriseitft 
Earl  George  for  life.  Tbe  words  by  which  the  additional  porticms  are  given 
bequeathed,  if  taken  by  themselves,  constitute  distinct  gifts,  which  would  be  primuitf 
payable  out  of  the  personal  estate.  The  Defendant  relies  mainly  upon  this,  in 
upon  there  being  no  terra  or  estate  created  for  the  purpose  of  raising  the  addUjoml 
portions ;  but  it  is  necessary  to  examine  tbe  whole  scope  aod  context  of  the  will  for 
the  purpose  of  ascertaining  the  effect  of  it. 

The  testator  begins  his  will,  by  reciting  and  confirming  the  settlement  ol  hit 
estates  in  York,  Cumberland,  and  Sussex,  made  on  his  marriage :  and  he  a{^ints  the 
j£25,000,  thereby  raisable  by  sale  or  mortgage,  for  the  portions  of  his  younger  childrsOt 
directing  the  whole  to  be  raised  and  paid,  as  to  £10,000  part  thereof  for  ois  daugfattf 
Elizabeth,  for  part  of  her  portion,  as  to  £10,000,  other  part  theret^  to  hia  daamtir 
Frances,  for  part  of  her  porti<Hi,  as  to  £2500,  other  part  thereof,  to  his  aon  Pen^ 
l/barles,  for  put  of  his  portion,  and  as  to  the  sum  of  £2600,  residue  thereol,  to  hm 
Bon  Charles  William  as  part  of  his  portion;  and  after  giving  directions  as  to  tbe 
payment  of  interest  and  toe  time  of  payment,  he  provided,  that  if  any  younger  child 
should  die  without  issue  before  the  time  of  payment,  his  or  her  portion  ^ould  siiik 
into  the  inheritance  charged  therewith,  and  not  be  raised  or  paid. 

The  testator,  after  devising  to  his  eldest  son  certain  purchased  estates  in  YcA 
at]d  Essex,  proceeds  to  de'[!^]-vise  the  estates  out  of  which  tbe  Plaintiffs  seek  to 
raise  the  mm  now  in  question,  and  he  devises  bis  estates  in  Somerset  Dorset,  and 
Cornwall,  "  subject  in  the  first  place  to  the  raising  and  paying  the  unuities  and  nras 
of  money  now  affecting  the  same,  or  hereinafter  chained  thereon  hy  this  my  will,  or 
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any  oodioil  I  shall  hereafter  think  fit  to  add  thereto,  unto  my  eldest  son  and  his 
aaeigns  for  and  during  the  term  of  his  life."  Then  follow  the  various  remainders  over. 
It  is  obeerred  as  material,  that  no  devise  is  made,  otherwise  than  subject  to  the 
eharges  to  be  made  thereon  by  the  wilL  After  completing  the  limitations  of  his 
estates  in  Somerset,  Dorset,  and  Cornwall,  he  gave  as  follows : — "  I  give  and  bequeath 
to  my  daughtfflv,  Elizabeth  and  Frances,  the  sum  of  £10,000  a-pieee,  and  to  my  sons 
Percy  Charles  and  Charles  William,  £2500  arpieoe. 

No  doubt,  if  the  gifts  bad  ended  here,  they  vould  have  been  genersJ  Ic^aoies 
payable  out  of  the  personal  estate,  but  in  pursuance  of  the  same  sentenoe,  and  speaking 
of  the  sums  so  given,  he  proceeds  to  describe  them  as  portions,  thus :  "  Which  several 
portions  I  will  shall  be  in  au^entation  of,  and  aa  an  addition  to,  the  portions  already 
provided  for  them  by  my  saia  marriage  settlement,  and  hereinbefore  appointed  to  1>e 
paid  to  them  as  aforesaid."  Now  by  the  settlement,  those  portions  were  to  be  raised 
by  sale  or  mortgage  out  of  the  York  estates,  and  by  his  will  he  had  directed  them  to 
be  paid  with  interest  to  the  sods  at  twenty-one  years  of  age,  to  the  daughters  on 
attaining  that  age  or  marriage,  and  that  if  any  younger  son  should  become  an  eldest 
am,  or  any  younger  son  or  daughter  should  die  without  issue  before  the  day  of  pay- 
ment^ the  portion  should  sink  into  the  inheritance.  And  as  to  these  aums  of  money, 
vhieh  be  odls  portions,  in  augmentation  of  and  addition  to  the  others,  he  directa, 
that  diey  "shall  be  raised  and  paid  to  his  said  sons  and  danghtera  respectively,  at 
soeh  times,  and  nndar  aueh  [226]  conditions,  and  subject  to  aooh  contingencies,  and 
with  such  interest,  as  I  have  before  directed  and  appointed  their  original  portions  by 
thia  my  will.  And  I  do  hereby  subject  and  charge  my  manors,  &o.,  and  heredita- 
ments in  the  several  couuties  of  Somerset,  Dorset,  and  Cornwall,  hereinbefore  by 
me  devised  to  my  eldest  son,  with  the  raising  and  paying  the  said  portions  said  sums 
of  money  to  my  said  sons  and  daughters  respectively,  at  the  times  and  in  the  manner 
aforesaid." 

Considering  the  distinct  and  appropriate  use  which  the  testator  makes  of  the  word 
"  portions  " — that  the  devise  of  the  Somerset  estates  is  expressly  made  subject  to  the 
chai^ras  afterwards  made  thereon — that  the  gifts  of  the  subsequent  sums  to  tfae 
daughters  and  younger  sons  are  expressly  stated  to  be  in  augmentation  <rf  the  portions, 
■od  are  made  payable  at  the  same  times,  and  subject  to  we  aame  contingencies,  and 
that  then  immediately  tfae  Somerset  eatatea  are  charged  with  the  raising  and  paying 
diem,  St  the  time  and  in  the  manner  aforesaid,  it  appears  to  me  that  these  aevetw 
visions  are  consistent  only  with  the  intention,  that  these  additional  portions  should 
raised  out  of  the  estates  devised  to  the  eldest  son ;  and  I  think  that  the  words  in 
which  the  sums  of  money  which  constitute  the  subject  of  the  charge  are  given,  are 
not  8u£Bcient  to  throw  the  legacies,  or  to  leave  them  a  charge,  exclusively  or  primarily, 
on  the  personal  estate,  unless  the  will  should  be  found  to  contain  other  provisions 
tending  to  corroborate  that  conclusion.  But  the  other  provisions  of  the  will,  instead 
of  having  that  effect,  appear  to  me  to  have  a  contrary  tendency.  After  the  gifts  of 
tfae  mansion-houses  and  of  an  annuity  of  £300,  and  of  certain  personal  estate  as  heir- 
looms, the  testator  gives  certain  pecuniary  legacies,  which  he  directs  to  be  exclusively 
paid  out  of  certain  particular  parts  of  hia  personal  eatate.  And  then  he  gives 
all  the  reaidne  of  faia  personal  eatate,  subject  to  hia  debta  and  fnnenl  ex|>enae8  and 
Ae  legacies  aforwaid,  to  his  eldest  son ;  and  he  adds  a  proviao,  that  if  hu  pemmal 
estate  shall  not  extend  to  pay  auch  of  his  debta  aa  should  not  be  charged  on  his  reid 
estate,  and  his  said  funeral  expenses  and  legacies,  he  charged  his  estates  in  Somerset, 
Dorset,  and  Cornwall,  in  aid,  and  to  make  good  any  deficiency  that  might  happen  in 
his  said  personal  estate.  I  do  not  think  that  the  legacies  here  referred  to,  comprise 
the  additional  portions  before  charged  on  the  estates  in  Somerset,  Dorset,  and  Com- 
waU,  and  we  immediately  afterwards  find  the  testator  mentiouing  the  legacies  and 
portions  distinctly,  and  be  proceeds  thus,  "  And  for  the  end  and  purpose  "  (that  is 
for  the  purpose  of  making  good  the  deficiency  he  was  providing  for),  he  empowers  tfae 
trustees  to  raise,  "by  sale  or  mortgage  of  the  estate,  and  pay,  not  only  tlie  sums  of 
BUHiey  and  porHoM  hereinbefore  by  me  charged  and  secured  on  the  said  premises  fm- 
my  younger  children,  and  sudi  deficiency  as  shall  happen  in  my  personal  estate  to 
pay  my  cwbta  and  legacies,  but  also  auch  sums  of  monev  aa  shall  be  necessary,"  for  the 
other  purpose  in  his  will  mentioned.   Taking  the  whole  of  this  will  into  consideration, 
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I  am  of  opinion,  that  the  effect  of  it  is  to  make  the  additional  pcntions  p'rm  to  A» 
younger  children,  a  primary,  if  not  an  exclusive,  charve  upon  the  estates  in  Somma^ 
borset,  and  Cornwall,  devised  to  the  eldest  son  for  life. 

We  have  next  to  consider  the  effect  of  the  several  acts  done  by  Earl  George  with 
reference  to  the  payment  of  the  several  portions  to  his  brothere  and  sisten.  If  i 
tenant  for  life  pays  off  a  charge  on  the  inheritance,  he  is,  piimd  fadt^  entitled  to  dot 
charge  for  his  own  benefit ;  but  he  may,  if  he  think  proper,  exonerate  the  estate,  h 
the  abaence  (rf  evidence,  the  presumption  is,  [227]  that  he  pays  the  eharge  {ot  his  on 
benefit)  and  not  for  the  benefit  of  the  persons  entitled  m  remainder ;  bat  endom 
may  shew  the  contrary  conclusion  to  be  true. 

The  I<ady  Elizabeth  Alicia  Maria  was  married  to  Mr.  Henry  Herbert  in  the  ytir 
1771,  and  upon  that  occasion,  two  instruments  were  executed,  and  an  account  suited; 
and  by  one  of  the  instruments,  it  was  recited,  that  the  Lady  Elizabeth  was,  by  Tirtoi 
of  the  settlement  execnted  before  the  marriage  of  the  late  Earl  Charles,  and  l^  la 
will,  entitled  to  two  sums  of  £10,000  each,  amounting  together  to  £20,000  for  her 
fortune  or  portion,  and  that  the  said  two  sums  of  £10,000  and  £10,000  were  ehftrgsd 
upon  and  to  be  paid  out  of  the  real  and  personal  estates  of  Earl  Charles ;  and  by  tta 
other  of  the  instruments,  after  reciting  the  settlement  and  the  will  of  Earl  Qurie^ 
it  was  further  recited,  that  upon  the  treaty  for  the  intended  marriage,  it  had  beei 
proposed  and  iwreed,  that  the  several  principal  sums  of  £10,000  am  £10,000  tha 
original  and  admtional  portions  of  the  Lsdy  Elizabeth,  so  charged  n^aa  and  payaUt 
out  of  the  real  and  personal  estates  of  Earl  Charles,  should  be  assigned  ai  tberni 
mentioned ;  and  by  the  account  then  stated  it  appeared,  that  the  interest  of  onenni 
of  £10,000  was  paid  by  the  guardians  of  Earl  George,  and  that  the  interest  of  tie 
other  sum  of  £10,000  was  paid  by  the  countess,  the  executrix  of  the  late  Eart  Cbirltc 

Earl  George  attained  his  age  of  twenty-one  years  on  the  18th  of  December  1772; 
and  on  the  11th  of  May  1773  he  paid  the  sum  of  £20,000,  pursuant  to  an  arnutgs* 
ment  made  on  the  marriage  of  his  sister  the  I^ady  Elizabeth  to  Mr.  Herbert ;  uA 
tmon  that  occasion,  a  deed  was  executed  by  and  between  Mr.  Herbert  and  the  Lsdr 
Elizabeth  of  the  first  part,  the  Earls  of  Pembroke,  Asbbumham,  ^2^  and  l^omoo^ 
and  Charles  Herbert^  of  the  second  part,  the  Countess  Dowager  m  Ej^emont  snd 
the  Earl  of  Avlesford,  of  the  third  part,  and  George,  Earl  of  E^ireanont,  tiierat 
described  as  the  ddest  son  and  heir  and  executor  of  the  will  ot  lus  fa^er  Eari 
Charles,  and  also  residuuy  legatee  in  the  same  will  named,  of  the  fbarth  part  ;  snl 
thereby,  after  reciting,  amongst  other  things,  that  Earl  George  had  attained  bisfgl, 
of  twenty-one  years,  and  thereupon  became  entitled  in  possession  to,  and  soon  sw 
wards  entered  upon,  the  real  estates  limited  and  devised  to  him  by  the  settlene^ 
and  will  of  Earl  Charles,  and  upon  which,  or  upon  part  of  which,  the  prindpil  (M 
of  £10,000,  the  original  jx/riion  of  the  Lady  Elizabeth,  stood  charged,  and  thst  Alj 
said  Earl  George,  also,  upon  attaining  his  age  of  twenty-one  years,  became  entitlsdl*^ 
the  residuary  personal  estate  of  his  father,  which  had  been  accounted  for  and  o^alli 
to  him  by  his  guardians ;  and  that  having  entered  upon  his  real  estattt  and  pogsesMl 
himself  of  his  father's  residuary  personal  estate,  he  was  denious  to  pay  off  s«l 
dischar^  the  sevend  sums  of  £10,000  and  £10,000,  being  the  amount  of  the  mgam 
and  additional  portions  of  his  sister  Lady  Elizabeth,  it  was  witnessed,  that  nnder  Ihl 
circumstances  and  for  the  reasons  therein  mentioned,  the  Earis  of  Pembro^ 
bumham,  and  Thomond,  and  Charles  Herbert^  assigned  the  sud  two  sums  of  £10^081 
and  £10,000  to  Henry  Herbert,  and  appointed  f^rl  George,  as  execator,  residwuy 
legatee,  and  heir  to  his  deceased  father,  and  in  every  other  right  and  capacity  )aM 
thereunto  requiring,  to  satisfy  the  same  sums  of  £10,000  and  £10,000  to  the  sm 
Henry  Herbert,  and  the  same  were  accordingly  paid ;  and  the  said  Henry  HeibflH 
acknowledged  the  receipt  thereof,  in  full  satisfaction  of  the  original  and  additkMl 
portions  of  the  Lady  Elizabeth,  and  of  all  claims  and  demands  in  respect  theretrf,  ii]Mk 
the  estates  real  and  personal  of  [229]  Earl  Charles,  or  upon  the  Dowager  Gounten^  aat 
the  Earl  of  Thomond,  or  either  of  them  ;  and  Henry  Herbot  releeaed  them,  and  A 
and  singular  the  edates  real  ancLpersonal  of  Earl  Charles,  from  the  same,  and  oovenairtst 
to  do  any  oth«*  act  required  for  further  releasing  the  sune,  and  better  ex1angnisbb(f 
the  same  sums  of  money  and  all  claims  of  Henry  Herbut  and  Lady  Elizabeth 
reason  thereof,  or  upon  the  estates  of  Ewl  Charles. 
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In  the  aame  month  of  May  1773,  and  by  deed,  dated  the  11th  of  the  same  month, 
and  made  between  Earl  George,  described  as  the  eldest  son  and  heir  of  Earl  Charles, 
of  the  one  part,  and  the  Dowacer  Countess  and  the  Earl  of  Thomond  and  John 
Drummond  of  the  other  part,  alter  reciting,  amongst  other  things,  that  there  was 
Btaoding  in  the  names  of  the  Earl  of  Thomond  and  John  Drummond,  the  capital 
yearly  sum  of  ;£2186,  7s.  5d.  consolidated  long  annuities,  which  had  been  purchased 
out  of  the  surplus  produce  of  the  real  and  fiersonal  estates  of  Earl  George,  during  his 
mincnity,  and  were  his  absolute  property  in  his  own  right,  and  that  the  portions  of 
Lady  laijsabeth  had  been  paid,  and  that  the  Lady  Frances,  being  in  the  eighteenth 
year  of  her  age,  and  her  portions  being  payable  at  her  age  of  twenty-one  years  or  day 
of  her  marriage,  Earl  George,  in  ardor  to  exonerate,  as  well  the  residuary  personal 
atate  of  his  late  father,  of  and  from  the  payment  of  the  additional  portion,  l^;acy,  or 
sum  given  to  the  Lady  Frances  by  her  father's  will,  and  also  the  settled  estates,  and  all 
other  the  estates  real  and  personal  of  Earl  Charles,  of  and  from  the  original  portion  or 
like  sum  of  ;£10,000  provided  for  Lady  Frances  by  the  settlement,  and  to  secure  and 
provide  for  the  more  immediate  payment  of  the  several  portions  or  sums  of  mouey, 
when  and  as  the  same  should  respectively  become  payable,  had  proposed  and  agreed, 
that  the  yearly  sum  of  £784,  68.  3d.  long  [230]  annuities  part  of  the  yearly  sum  of 
j£2186,  7a.  6d.  long  annuities  before  mentioned,  should  be  appropriated  and  set  apart 
to  answer  and  pay  the  several  portions  of  the  Lady  Frances,  when  Uie  same  should 
become  payable ;  and  after  reciting,  that  for  the  same  purposes,  Earl  George  had 
proposed  and  agreed,  that  the  yeuly  sum  oi  £Z92,  3s.  2cl.  long  annuities  should  be 
appropriated  and  set  apart  to  answer  and  pay  the  portiona  and  additional  portions, 
hy  the  settlement  and  will  of  Earl  Charles  provided  for  his  younger  sons  Percy 
Uiarles,  and  Charles  William.  It  was,  by  the  said  deed,  witnessed,  that  the  same 
long  annuities  should  be  appropriated  and  set  apart  for  the  purposes  of  the  recited 
arrangement 

By  another  deed,  also  dated  the  11th  day  of  May  1773,  after  reciting  the  matters 
aforesaid.  Earl  George  allowed  the  accounts  of  his  mother  and  guardians,  and  released 
Jus  claims  as  residuair  legatee. 

On  the  9th  day  of  Ji3y  1776  the  Lady  Frances  attained  her  age  of  twenty-one 
years.  Soon  afterwards,  the  long  annuities  set  apart  to  answer  her  portions  were 
hansfeired  into  her  name,  and  thereupon,  by  deed-poll  dated  the  29th  Au^t  1776, 
■he  acknowledged  tiiat  she  aco^ied  the  aame  in  full  satisfaction  of  her  portions  under 
the  settlement  and  will  of  her  fathw,  and  she  released  Eari  Qwagia,  as  well  in  his 
own  right,  as  in  his  character  of  heir  of  the  Ibody  and  executor  of  his  ^dier. 

Percy  Charles  attained  his  age  of  tweuty-one  years  on  the  27th  of  September  1778, 
sod  Charles  William  attained  his  a^e  on  the  8tn  of  October  1780.  At  these  times 
respectively,  the  long  annuities  provided  to  answer  the  portions,  were  insufficient  for 
the  purpose :  the  sums  required  to  make  up  the  deficiencies  were  supplied  by  [231] 
Earl  George,  and  the  younger  sons,  Percy  Charles  and  Charles  William,  upon  receiv- 
mg  the  long  annuities  and  the  sums  to  make  up  the  deficiencies,  upon  receiving 
their  whole  portions,  executed  releases  dated,  as  to  one  of  them,  on  the  2&tfa  u 
December  1778,  and  as  to  the  other  of  them,  on  the  31st  of  January  1781. 

We  cannot  now  know  what  Earl  George  might  have  said  or  done,  if  he  had  been 
told,  tiiAt  the  charge  of  the  additional  pwtions  extJusirely  or  primarily  affected  the 
estates  in  Somerset,  Dorset,  and  Cornwall :  tiiat  he  was  under  no  obligation  to  pay 
tiie  same  out  of  his  own  money,  and  that  paying  the  same  he  would  b^  or  was 
petsonally,  entitled  to  the  benefit  of  the  charge.  Under  the  circumstances,  it  la 
possible,  perhaps  not  improbable,  that  he  might  have  desired  and  declared  his  inten- 
tixm  to  exonerate  the  estate ;  but,  after  a  careful  consideration  of  the  deeds  which 
were  executed  on  the  several  oooasionB  on  which  the  portions  of  the  younger  children 
were  provided  for  and  paid,  I  am  of  opinion  that  the  question  was  never  brought  to 
his  attention.  The  original  portions  were  known  to  be  charged  on  the  York  estates, 
and  were  so  treated ;  and  there  are  expressions  in  t^e  deeds  which  are  to  be  explained 
with  reference  to  them,  and  to  the  estates  on  which  they  were  charged ;  but  it  seems 
to  be  dear,  that  Earl  George  conceived  himself,  as  executor  and  residuarv  legatee, 
hound  to  pay  the  additionid  portions  out  of  his  own  money,  or  the  persona]  estate  of 
which  he  was  residuary  legatee.   He  was  ignorant  that  tie  additional  portions  were 
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properly  and  primarily  chargeable  on  the  real  estates,  of  which  he  was  tenant  for  life; 
and  the  nature  of  the  charge  being  unknown,  and  unalladed  to  in  the  deeds,  tb^ 
contain  no  indication  whatever  of  intention  either  to  continue  the  charge  or  to 
exonerate  the  estate. 

[232]  A  tenant  for  life  paying  off  a  charge  upon  the  estate,  in  the  same  transsettoa 
merging  the  security,  by  talcing  an  assignment,  connecting  it  with  the  legal  estate  of 
inheritance,  ^prmA  fade  puts  an  end  to  the  charge ;  but  something  is  required  ts 
manifest  an  intention  to  exonerate  the  inheritaace.  A  ample  payment  of  tiSe  dwn 
without  more,  is  sufficient  to  establish  the  right  <rf  the  tenant  for  life  to  have  ue 
charge  raised  out  of  the  estate.  He  has  no  obtigation  or  duty  to  make  a  deelaratioD, 
or  to  do  any  act  demonstrating  his  intention,  llie  harden  of  proof  is  upon  Uioee  vho 
allege  that,  in  p^ing  off  the  charge,  he  intended  to  exonerate  the  estate.  (See  SL 
Pmu  V.  FiscoutU  fhidUy  and  Ward,  15  Ves.  173.) 

In  this  case,  there  is  no  evidence  whatever,  except  that  which  may  be  derived  from 
the  execution  of  the  several  deeds  which  have  been  stated ;  and  as  it  does  not  a^tar 
from  those  deeds  that  Earl  Qeorge  knew  his  rights,  it  cannot  be  collected  from  than, 
that  he  intended  to  waive,  or  in  any  way  relinquish,  his  rights.  The  words  of  the 
deeds  are  fully  satisfied,  and  are  explicable  only  on  the  supposition  that  he  did  noi 
know  that  he  had  any  right  to  have  the  additional  portions  raised  oat  of  t^e  devind 
reid  estate,  and  that  he  did  understand  it  to  be  his  obligation  to  pay  them  cat  of  thi 
personal  estate  or  his  own  money.  I 

If  it  had  been  necessary  to  shew,  otherwise  than  by  legal  presumption,  that  Ear! 
George  intended  to  continue  the  charge,  it  would  have  been  impossmle  to  prove  i^ 
because  it  does  not  appear  that  he  knew  there  was  a  primary  charge,  and  the  PlaintiA  j 
could  not  have  proved  that  he  intended  to  continue  a  charge,  the  existence  of  which,  < 
as  a  primary  charge,  was  unknown.  j 

[233]  'Hie  difference  between  the  situation  of  the  Plaintiffs  and  that  ol  Uw  I 
Defendant  is  this — that  there  is  a  presumption  in  favour  of  the  Plaintiffs  and  not  ii  { 
favour  of  the  Defendant  In  the  relation  which  snbsiBted  between  Eari  6«oi:ge  waA  \ 
the  estate,  the  law  presumes,  that  in  paying  off  the  sum  charged,  he  did  not  intend  to  \ 
exonerate  the  estate.  j 

It  may  be  true,  that  if  Earl  George  had  known  the  nature  of  the  charge,  and  that  i 
he  might  have  raised  it  for  his  own  oenefit^  he  might  have  thought  fit  to  exooersM  i 
the  estate ;  but  this  is  no  more  than  conjecture,  and,  in  the  luuenee  of  suffideiil ; 
evidence,  it  cannot  countervail  a  legal  presumption,  and  I  am  under  the  necessity  of 
concluding,  that  Earl  George  did  not,  by  his  acts,  upon  payment  of  the  portmi; 
exonerate  the  estates  from  the  additional  portions  charged  toereon  by  the  wiflofEid 
Charles,  and  that  after  the  payment  of  the  portions  in  the  year  1 761,  Earl  G^rge  n*  : 
entitled  to  have  the  amount  raised  for  his  own  benefit. 

With  respect  to  the  Statute  of  Limitations,  it  was  argued  for  the  Defendant,  thik 
the  right,  if  any,  of  Earl  George  to  the  charge  on  the  land  in  respect  of  the  poiiaoi^ 
accrued,  at  the  latest^  on  the  31st  day  of  January  1781,  when  Uie  last  portion 
paid.   Releases  having  been  given,  it  is  said  that  the  trustees  could  not  nave  ruiil. 
the  portions  at  their  own  discretion,  upon  the  demand  of  Earl  George :  diat  if  he  hii 
desired  to  avail  himself  of  the  charge,  and  have  it  raised  for  his  own  benefit,  be  moit 
have  filed  a  bill  against  the  trustees  and  the  remainder-man ;  and  that  his  right,  it 
this  respect,  accrued  sixty  years  before  the  present  bill  was  filed.    Earl  Greorge,  it  ii 
said,  if  be  had  any  right,  was  to  be  considered  as  in  possession  of  an  estate  exonerate^ 
with  a  right  to  reimpose  the  charge  ;  and  his  right  to  [234]  reimpose  the  charee  il 
lost  by  neglect,  non-claim,  and  lapse  of  time,  under  the  statute,    "niis  argument,  Bo«)>i 
ever,  assumes,  that  the  estate  was  exonerated,  which  is  the  point  in  question ;  batil| 
is  further  said,  that  there  is  no  pretence  that  any  rent  was  ever  a^ied,  or  intended ! 
to  be  applied,  in  payment  of  interest,  so  that  Earl  George,  if  he  ever  iraa  entitled  tl. 
the  charge,  received  no  interest  upon  it :  that  he  received  the  rents,  and  applied  tlicn 
to  his  own  use,  without  any  regara  to  the  charges ;  and  that  his  aet^  in  uiat  respaslk 
ought  not  to  be  qualified  for  the  benefit  of  his  executors. 

The  statute  (3  &  4  W.  4,  o.  27,  s.  40)  enacts,  that  no  suit  shall  be  brongfat  ti 
recover  any  sum  of  money  secured  by  any  mortgt^  judgment,  or  lien,  or  otiierwiiB 
charged  npon  or  payable  out  of  any  und  or  ren^  bat  witain  twenly  yeara  next  after 
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a  IHresent  right  to  receive  the  same  shall  have  accrued,  to  some  person  capable  of 

S'ring  a  discharge  for  or  release  of  the  same,  unless,  in  the  meantime,  some  part  of 
e  [»inoipal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  acknow- 
ledgment of  the  right  thereto  shidl  hare  been  given,  in  writing  signed  by  the  person 
tiy  whom  the  same  shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or  his 
sgent 

Now  it  is  undoubted,  that  the  tight  <rf  Barl  George  to  receive  the  eharge  aoemed 
to  him  in  the  year  1781 — that  no  subsequent  aoknowTedgmeat  <rf  his  right  wereko  wm 
ever  made,  and  Uiat  more  than  twenty  years  after  Ae  ri^ht  accrued  expired  in  t^a 
lifethne  of  Earl  George.  But  it  is  argued  for  the  Plaintifis,  that  the  toMiw  in  tiie 
statute  cannot  be  held  to  apply  to  oases  which  do  not  admit  of  the  quidification 
referred  to  in  the  same  clause,  [286]  and  that,  under  the  circumstances  of  this  case, 
Karl  George  ought  to  be  deemed  to  have  kept  down  the  interest  on  this  chai^. 

The  clause  of  the  Act  assumes,  that  there  is  not  only  a  person  capable  of  giving  a 
diseharge  or  release,  but  also  an  assignable  person  by  whom  the  charge  is  presently 
payable,  or  who  is  capable  of  paying  the  {Mincipal  or  interest  ot  the  charge,  or  of 
mudng  an  acknowledgment  of  the  rigtit  thereto ;  but,  in  this  case,  there  was  a  ohai^ 
nmn  the  estate  which  no  assignatde  pnwm  was  then  liable  to  pay,  and  in  respect  of 
which  no  person  was  capable  ot  making  an  acknowledgment  that  it  was  due,  as,  during 
the  Hfe  <n  Earl  Gtooige,  it  was  necewarily  uncertain  who,  at  the  time  ai  his  death, 
would  be  the  person  to  take  in  remainder  subject  to  the  charge.  It  is  farther  argued, 
Uiat  the  statute  can  only  apply  to  cases,  where  one  person  is  entitled  to  receive  and 
give  a  discharge,  and  another  person  is  entitled  to  pay  or  capable  of  giving  an 
leknowledgment  of  the  right  to  the  charge ;  and  that  if  the  statute  were  held  to  apply 
to  a  case  like  the  present,  it  would  apply  to  a  case  where  the  tenant  for  life  had 
expressly  declued  his  intention  to  keep  the  charge  alive,  or  had  procured  a  term  to 
be  vested  in  trustees  for  the  purpose  of  keeping  it  alive,  unless  he  had  ^ne  through 
the  ceremony  of  paying  money  to  the  trustees,  for  the  purpose  of  reoeiving  it  Inck 
from  them  under  the  name  of  interest  on  the  chaise.  On  the  whole,  it  ^ipears  to  me 
that  the  statute  cannot  be  applied  to  a  case  where  there  is  no  assignable  person  liable 
to  pay  die  charge,  no  person  who,  by  the  delay,  eould  be  indueed  to  suppose  that  the 
charge  was  abandonea  or  merged,  and  where  the  rrat,  out  of  which  the  iDtorestof  the 
flhaige  ought  to  be  paid,  is  reoeivable  by  and  belongs  to  the  same  person  who  is  entitled 
to  the  interest 

[2963  Before  the  charge  was  paid  to  the  younger  children,  it  was  the  duty  of  Earl 
George  to  pay  or  account  for  the  interest  to  them,  and  to  prevent  any  accumulation 
sgainst  the  remainder-man.  After  the  ;portions  were  paid  (supposing  Earl  George  to 
have  become  entitled  to  the  charge  for  his  own  benefit),  it  was  still  hu  duty  to  prevent 
accumulation  of  interest  against  the  remainder-man.  Nothing  is  more  oommon,  than 
for  a  man  to  have,  with  reference  to  the  same  property,  a  right  to  receive  the  income, 
and  a  duty  to  apply  the  income,  or  to  make  payments  out  of  it  in  a  certain  manner. 
If  Uie  [ffoperty  producing  the  income  be  absolutely  his,  subject  only  to  a  charge,  in 
respect  <rf  which  it  is  his  duty  to  make  payments  of  interest  out  of  the  income,  and  he 
beoomes  owner^  the  charge,  there  is  an  «ia  of  the  duty  to  make  the  payments ;  but  the 
duty  to  make  tiie  payments  may  not  be  a  umple  duty  owing  to  the  person  entitled  to 
reoetve  interest.  Where  the  estate  in  the  pnqwrty  ohai:gea  is  limited,  as  in  the  ease 
of  a  tenant  for  life,  the  duty  of  paying  interest  to  the  person  ratitled  to  receive  it, 
may  be  connected  with  the  further  duty  of  preventing  the  accumulation  of  interest 
sgainst  the  remainder-man ;  and  where  the  owner  of  the  rent  has  become  owner  of 
the  char^,  if  the  duty  to  prevent  accumulation  of  interest  upon  the  charge  against 
the  remainder-man  continues,  this  Court  will  hold  a  tenant  for  life,  owner  cn  a  charge 
OD  the  inheritance,  to  have  discha^ed  that  duty.  It  is  presumed  to  be  done,  first,  on 
the  ordinary  principle,  that  this  Court  will  assume  to  be  done  that  which  the  party 
mig^  and  ought  to  have  done ;  secondly,  to  prevent  any  prejudice  arising  to  the 
remainder-man  by  the  accumulation  <tf  interest ;  and,  thirdly,  to  prevent  multiplicity 
of  suits,  and  relieving  the  remainder-man,  eomp^Iedto  pay  an  accumulation  of  interest, 
from  the  neoessity  of  suing  the  representativee  [287]  of  the  tenant  for  life,  whose  duty, 
it  was  to  pay  the  interest,  iw  reimbmnement. 

It  waa  etHitended,  that  if  tiie  duty  to  pay  comprised  no  doty  to  any  ima  but  the 
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party  entitled  to  raoeire,  the  Court  would  not  ioterfere  or  in  any  way  qotlify  the 
acts  of  the  tenant  for  life,  for  the  purpose  of  deeming  the  duty  to  be  satisfied  or  nob 
I  agree  to  that ;  but  in  the  case  of  tenant  for .  life,  owner  of  a  charge  on  the  inboit- 
anoe,  it  is  not  merely  with  reference  to  the  party  himself  that  the  duty  of  paying  die 
interest  arises :  he  receives  the  income,  and  is  entitled  to  the  iatereet  paysUe 
thereout;  and  when  he  has  received  the  income,  he  is  deemed  to  have  paid  or  kept 
down  the  interest,  not  because  of  any  duty  which  he  owes  to  himself,  but  because  he 
has  a  duty  to  another,  i.e,f  to  the  remainder-man,  to  prevent  the  accumulatioD  d 
interest  against  him.  If  you  suppose  the  charge  to  be  a  subsktiDg  cJiarga^  tbm 
being  no  express  payment  of  intenat,  no  act  by  which  tiie  payment  ofinterest  on  bt- 

Exyndf  there  would  be  an  accumulation  of  interest  against  the  remaindoMiian,  if  As 
w  did  not  presume  a  duty  to  prevent  it,  and  also  a  satisfoction  or  perfcsmanes  cf 
that  duty,  by  the  person  who  received  the  income,  by  the  due  application  of  whi^ 
the  duty  ought  to  have  been  performed.  It  is  not,  I  think,  necessary  to  assume  si  a 
fact  (though  this  has  been  done)  that  the  tenant  for  life  must  have  received  tba 
interest  of  the  charge,  at  the  times  when  he  received  the  rents  of  the  estate.  It  ii 
sufficient,  that,  by  a  rule  of  law,  the  tenant  for  life  of  an  estate  who  is  also  the  owner 
of  a  chai^  on  the  inheritance  must,  in  favour  of  the  remainder-man,  be  deoned  to 
have  kept  down  tiie  interest  of  the  charge  out  of  the  rents  received ;  and  I  think 
the  remainder-man  in  whose  favour  this  rule  has  been  established  cannot  be  pennittad 
to  contend,  that  the  interest,  thus  (238]  for  his  benefit  deemed  to  have  ben  k^ 
down  and  paid,  was,  in  fact,  not  paid,  for  the  purpose  of  enabling  him  to  say,  tw^ 
under  Uie.Statute  of  Jjimitations,  we  right  to  sue  for  ^e  charge  is  lost.  Udw  these 
eircumstanees,  I  ^ink  that  the  case  does  not  oome  witiiin  tiie  ponriew  of  tlw  StataM 
of  Limitations. 

Under  the  circumstances,  and  for  the  reasons  I  have  stated,  it  uppean  to  me  thik 
the  Plaintiffs  are  entitled  to  the  relief  which  they  pray. 

Declare,  that,  according  to  the  true  construction  of  the  will  of  £u-I  Charles,  titt 
additional  portions,  amounting  to  £25,000,  thereby  given  to  the  younger  childreo 
therein  named,  constitute  a  priniary  charge  on  the  estates  by  the  said  wiU  devised  to 
the  testator's  eldest  son  for  his  life ;  and  that  Earl  George,  the  tenant  for  life  of  t^ose 
estates,  having  paid  the  same  additional  portions  to  the  persons  entitled  tiiereto,  oat 
of  his  own  m<mies,  became  and  was,  and  up  to  the  time  ca  his  death  continued  to  bi^  | 
^titled  to  the  same  charge  for  his  own  benefit^  and  that  die  IMaintfift^  as  his  | 
personal  representatives,  are  now  entitled  thereto,  as  part  of  his  pwninna]  estate. 
Take  an  aoeount  of  what  is  due^  and  decree  the  amount  to  be  raised. 

The  Defendant  appealed,  but  the  case  was  afterwards  oompromised,  by  tkt 
VhintAf^  making  some  ooDceasions. 


[289]   Edmonds  v.  Feake.   Nov.  10,  17,  ISiS. 

[a  C.  13  L.  J.  Ch.  13.    See  fFUUavu  v.  Siggina,  1868,  17  L.  T.  626.] 

Kzeoutors  employed  an  auotioneer,  who  received  the  deposit.  After  some  necaswiy 
delay,  die  purchases  were  completed  on  the  17th  of  December  18S1.  Tm 
auctioneer  failed  to  pay  over  the  deposit.  The  executors  acting  under  legal  adTioih 
took  no  legal  proceedings  against  him  till  the  14th  of  March  1832,  and  the  moaef 
was  lost.  The  auctioneer  was  not,  at  the  completion  of  the  sales  or  afterwards;  in 
circumstances  to  pay  the  balance.  Held,  under  the  circumstancw^  that  the 
executors  were  not  personally  liable. 

This  was  a  suit  instituted  against  the  surviving  executors,  for  the  sdiniiUBteatMi 
of  a  testator's  estate. 

By  the  decree,  it  was,  amongst  other  things,  referred  to  the  Mastw,  to  **  enqoire 
uid  state  to  the  Court,  what  sales  had  been  made  d  the  leasehold  eststes  of  the 
testator,  and  whether  any  and  what  deposits  were  left  in  the  hands  of  the  auctioaeer, 
and  to  what  amount,  sua  under  what  circumstaDces, 
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The  Maater,  by  his  report,  found,  that  Messrs.  Gkiffith,  HopkiDs  &  Cooper, 
fonnerly  curied  od  business  as  auctioneers  to  a  very  large  extent,  and  were  con- 
sidered to  be  men  of  hi||h  character,  ability  and  integrity,  and  had  been  employed  by 
the  testator:  that  Gnffitb  and  Hopkins,  baring  amassed  considerable  fortunes, 
relinqnmhed  the  business  to  Cooper,  who  continued  to  oany  it  on  down  to  January 
"and  waa  consideredr  by  people  in  his  neighboarhood,  to  be  a  person  of 
intenity  and  eredit,  and  enjoyed  a  good  reputation. 

^lat  the  executors,  being  unable  to  let  tile  leaseholds,  employed  Cooper  to  sell 
tiwm  \ij  auoticm.  That  they  were  aoeordingly  sold  by  him  on  the  30th  of  Ma^  I8S1, 
and  that  the  deposits,  to  me  amount  of  £619,  were  paid  to  Cooper,  the  auctioneer; 
that  delays  in  completing  the  purchases  unavoidably  occurred,  but  that  nltimately, 
<Hi  the  17th  of  December  1831,  the  sales  were  completed ;  that  Cooper  did  not  attend 
on  that  oocasionj  and  that  the  solicitors  of  the  executors,  by  letter  written  [240]  on 
the  21st  of  December,  expressed  their  surprise  at  this,  and  appointed  the  next  day 
for  a  meeting ;  that  Cooper's  son  then  attended,  and  stated  that  his  father  had  made 
large  advances  on  the  faith  of  the  completion  of  the  sale  of  an  estate,  and  that  until 
he  receiTed  that  money,  he  could  not  pay  over  the  balance  of  the  deposits,  and  thi^ 
he  promised  the  Defendants  to  send  his  father's  accounts  to  the  executors'  solicitors 
OD  the  following  day ;  that  Cooper  attended  the  next  day,  and  his  account  being  pro- 
duced and  examined,  he  was  required  to  pSy  the  balance ;  that  he  stated  his  inaouitT 
to  do  80  1^  tl»t  time,  but  that  he  had  a  sale  ol  a  large  property  shortly,  by  which 
Iw  should  rec«ve  a  considerable  sum,  and  should  then  be  able  to  pay  the  Iwlance  due 
from  bim.   That  the  executors  ctmsuHed  with  their  solidtors  seTOial  times  between 

30th  of  December  1631  and  the  21st  of  January  1832,  on  the  best  means  of 
obtaining  payment  of  the  balance  due  from  Cooper ;  and  that  on  the  2l8t  of  January 
1S32  the  solicitors  wrote  to  Cooper,  stating,  that  if  he  did  not  come  to  a  satisfactory 
settiement,  they  should  be  compelled  to  adopt  coerdve  measures  against  bim  immedi- 
ately ;  that  Cooper  did  not  send  any  answer,  and  that  the  executors  frequently 
consulted  with  their  solicitors,  after  they  had  written  the  last-mentioned  letter,  on 
their  being  unable  to  see  Cooper,  or  obtain  payment  ot  the  balance  due  from  him ; 
and  that  may  instructed  their  solicitors  to  issue  a  bailable  writ  against  Cooper,  which 
was  done  on  the  14th  ol  March  1632,  and  a  wammt  was  placed  in  the  hands  of  a 
rery  active  officer  to  execute  but  tiut  the  officer  was  never  able  to  discover  Cooper, 
lliat  the  exeoators  were  unable  to  discover  where  Comer  was,  for .  a  period  of 
upwards  of  six  years,  but  that  they  had  lately  found  that  Cooper  left  bis  residence  in 
the  last  week  in  January  1832,  and  went  to  Q-ravesend,  and  [241]  subsequently 
into  divers  parts  of  Eng^uid,  where  he  oontinued  to  seorete  himself  tor  iqiwards  of 
six  years. 

The  Master  also  found  that'Coop«r  was  not,  at  the  time  of  the  completion  of  the 
sales,  or  at  any  time  subsequent,  in  circumstances  to  pay  the  balance  so  due  from  him. 

The  cause  now  came  on  for  further  directions,  when  the  question  was,  whether, 
under  the  circumstances,  the  executors  were  or  were  not  personally  liable  for  the  loss 
which  had  occurred. 

Mr.  Pembertcm  Leigh  and  Mr.  J.  J.  Williams,  for  Uie  Flaintifib,  contended  that 
the  ezecmtm  were  personally  liable  for  the  amount  lost  b^  the  insolvency  of  th« 
aoetioneer ;  that  t^y  ought  not  to  have  left  the  money  in  hie  hands,  and  that  they 
had  not  used  due  culigence  in  proceeding  against  him  after  his  default  in  December ; 
that  to  release  a  trustee  or  executor,  where  he  employs  an  agent,  it  must  be  shewn 
that  the  money  was  not  lost  by  any  want  of  diligence.  That  here,  from  December 
to  Mutsh,  no  active  step  had  been  taken  to  compel  Cooper  to  pay  the  money ;  and 
which,  if  taken,  might  have  proved  successful. 

Mr.  Turner,  in  the  same  interest. 

Mr.  Tinney,  eonirii.  The  executors  are  not  liable ;  they  left  the  depoait'in  the 
hands  of  the  auctioneer,  who  acted  as  the  agent  of  both  parties.  Up  to  December 
they  could  not  do  otherwise.  After  that  time,  they  acted  bond  jiae^  under  l^;al 
advice,  and  did  all  that  could  be  done  to  re-[242]^over  the  amount  Cooper  seema  to 
fa&ve  abactmded  in  January,  and  from  the  Master's  report,  it  a|q>ears  that  Cooper  was 
not,  at  the  tame  of  the  rale,  or  any  lime  snbsequents  in  dronnutanoes  to  pay  the 
balance  due  from  him. 
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The  Hastcr  or  thk  Bolus  [Lord  Langdalel  There  Beeme  to  be  nme  difficulty 
in  t^is  case.  The  executors,  in  the  discharge  of  their  duty,  were  onder  the  neeaaitf 
of  employing  an  auctioneer;  and  until  the  pnrcfaasee  were  eompleted,  the  depont 
remained  in  the  hands  of  the  auctioneer,  as  the  agent  for  boui  the  Toodors  and 
purofaasers.  There  can  be  no  objection  against  tfaeir  employing  this  gentleman  ai  aa 
auctioneer.  On  the  I7th  of  December  1831  the  purchases  were  oom^ted,  and  frma 
that  time  the  money  belonged  to  the  executors,  and  Cooper  must  th«i  be  eonndkmd 
to  have  held  it  for  t^ent  The  auctioneer  did  not  attend  at  the  ctxapletion  oa  t^ 
17th  (rf  December,  and  on  the  2l8t  the  aolieitors  wrote  a  letter,  in  wtidi  tbef 
expressed  their  aurfwise,  and  required  emlanaticm,  and  which  was  ddiTared  on  tb 
2l8t.  The  son  attended  next  dajr,  and  informed  e»cntwB  tiiat  hia  &t3ier  eonld 
not  pay  the  babinee  until  he  reoeired  monies  which  he  had  advaQoed  oa  other  mIsl 
That  Ming  an  unsatisfaotory  state  of  things,  what  ought  the  truatees  to  faaTC  duwl 
This  depended  on  the  drcumstanoes  of  the  auctioneer.  The  matter  goes  on,  notiii^ 
is  effected  until  January  18S2  ;  there  is,  then,  a  threat  of  coercion,  and  in  March  s 
capias  w  sued  out  Under  all  the  circumstances,  this  might  have  been  the  mort 
prudent  course  to  pursue.  I  have  great  relnctance  in  charging  the  trustees.  The 
estate  has  suffered,  but  not  from  the  executors  having  improperly  or  inconnd«atelv 
employed  this  man,  and  the  executors  appear  to  have  been  acting  under  the 
advice  of  their  sdioitorB  from  day  to  day.   I  will  look  furUier  into  it^ 

Nov.  17.  Tn  Master  of  thi  Rolls.  I  hare  considered  this  case,  and  I  thmk, 
under  the  cireumetances,  that  the  enoutors  cannot  be  chaif;ed.  Tb«y  were  onder 
the  necessity  of  employing  an  agent,  and  after  the  completion  of  the  eontne^  Asf 
appear  to  have  taken  all  tiie  pains  they  could  in  the  matter.  Acting  under  kgil 
advice,  on  which  they  seem  to  have  rdied,  they  pursued  that  which  was  conBdoed 
the  most  prudent  and  proper  course,  and  a  loss  has  unfortunately  arisen. 

I  have  not  been  able  to  find  any  case  in  which,  under  similar  drcnmstanee^ 
axecutws  have  bem  charged. 


[3AS]  Samtda  «.  LousABA.  Dae.  23, 184S. 

Power  to  appoint  an  annuity  held,  under  the  circumstances,  to  authoruse  the  ^^niBt- 
ment  of  tne  principal  sum  invested  in  the  funds  for  securing  it. 

A  testatcnr  bequeathed  an  annuity  of  JUOO  a  year  to  his  daughter  far  lifo^  lad 
directed  an  investment  in  the  funds  for  securing  it,  and  after  her  decease,  he 
directed  the  "  annuity  "  should  go  as  his  daughter  should  by  will  appoint,  and  is 
default,  the  "annuity"  should  be  applied  towards  the  maintenance  <k  her  duUrei 
till  twenty-one,  and  then  the  "  [aincipal  sum "  to  the  childrra,  with  s  gift  onr 
'*  of  the  said  principal  sum  of  money."  Held,  that  the  daughter  had  tha  poww  fli 
appointing  the  principal  sum. 

The  tcBtotor,  by  his  will,  dated  in  1803,  gave  his  daughter  an  annuity  oi  £S00 1 
yesjT  for  the  term  of  her  natural  life,  and  he  directed  his  executors  to  invest  in  tha 
public  funds  a  sum  of  money  "  sufficient  to  produce,  and  effectually  yield  and  aeeoFO 
the  said  annuity  of  JB500  to  his  siaid  dan^tw and  after  her  deoeaae,  the  testator 
"directed  that  the  said  mmuifjf  cur  yearly  sum  of  £500  should  go  to  and  for  the  use  otf 
«nc^  person  or  persons,  intonte  or  purposes,"  as  his  said  [S»4]  daughter  shcnU  \if 
will  appoint,  and  in  default  he  directed  "the  said  uinuity  or  yeariv  sum  tA£SOfi* 
should  be  applied  for  the  maintenance  and  education  of  her  childrui  until  ther 
attained  twenty-one,  "and  then  upon  trust,  as  to  ihe  prme^Ml  sum  so  to  be  invested 
as  aforesaid,  and  all  interest  due  thereon,  to  and  amongst"  the  ehildrai  of  hit 
daughter  living  at  her  death,  with  a  gift  over  "ofih«  saidprrndpai  man  nf  momay^"  io 
case  of  her  djnng  without  leaving  lawful  issue,  and  intestate,  or  if  the  ehi^ren  shooU 
die  under  twenty-one. 

The  sum  of  X16,666,  13s.  4d.  consols  was  purchased  for  securing  the  waamHyt  ^aA 
the  OToduoe  paid  to  the  daughter  for  life. 

^e  daughter  by  her  will,  dated  in  1837,  made  an  appointment  <A  the  £S00  a 
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^ear,  and,  bo  ^  as  she  could  or  might,  of  the  nim  M  jC16,666,  13fl.  4d.  oonsols 
iQTested  for  seouiin^  that  annuity. 

This  was  a  petition  that  the  consols  might  be  transferred  to  the  Petitioner  the 
appointee,  on  the  trusts  of  the  will  of  the  daughter. 

Mr.  Pemberton  Leigh,  for  the  Petitioner,  contended  that  the  dawbter  had  the 
power  of  appointing  the  principal  sum.  (See  Page  v.  Leapingwetiy  18  Ves.  463 ;  Saiff 
T.  Swauy,  1  Sim.  &  S.  487.) 

Mr.  Turner,  eontrii,  contended  that  the  testator  had,  by  his  will,  made  a  distinction 
between  the  "  annuity "  and  the  "  prinoipal  sum,"  «id  bad  ^ven  his  daughter  the 

Sywer  of  appointing  the  annuity  only,  which  would  be  limited  to  a  life  interest; 
lewiit  V.  RoberU  (Cr.  &  Ph.  274). 
[216]  Mr.  Pemberton  Leigh,  in  reply.   This  is  a  general  power  of  appointment 
carrying  the  whole  annuity.   The  sabject  of  the  power  is  the  same  as  os  die  gift 
over  in  default  of  children. 

The  MASTER  of  the  Bolls  [Lord  Langdale]  hdd  that  tiie  daughter  was 
authorized  to  appoint  the  capital 


[246]   Belchxb  v.  Whithobk.   Mainsk  29,  1844. 

[a  C.  13  L.  J.  Oh.  247.] 

Where  the  sabstaotial  ec^uity  of  a  Plaintiff's  bill  is  denied  by  the  answer,  the  Court 
will  uot^  on  motion,  direct  the  preliminary  enquiries,  under  the  6th  General  Order 
of  May  1839. 

A  bill  was  filed  to  set  aside  a  voluntary  settlement,  on  the  ground  of  the  insolvency 
of  the  settlor,  the  insolvency  being  denied  by  the  answer,  the  Court  deelin&d 
orderine,  on  motion,  the  preliminary  enquiries  as  to  the  parties  interested  under 
the  settlement. 

This  was  a  motion,  before  decree,  for  a  reference  to  the  Master  to  make  certain 
preliminary  enquiries  under  the  5th  Order  of  May  1839.    (Ordines  Can.  136.) 

In  1812,  upon  the  marriage  of  Edward  Whitmore  with  Frances  his  wife,  a  sum 
of  £10,000  Reduced  annuities  was  vested  in  trustees,  upon  trust  for  Edward  Whitmore 
for  life,  and  ^ter  his  decease  (in  the  events  which  nappened)  upon  trusts  for  the 
children  of  the  miuriage. 

In  March  1836  Edward  Whitmore  was  possessed  of  a  p<dicy  <tf  assuranee,  on  his 
own  life,  in  the  Equitable,  for  a  sum  of  £6000,  which,  by  an  indenture  dated  tiie  &th 
<tf  March  1835,  he  assigned  to  trustees  upon  the  trusts  of  his  marriage  settlements 

On  the  Ist  of  July  1841  Edward  Whitmore  and  bis  partners  became  bankrupts. 

[246]  This  bill  was  filed  by  the  assignees  of  Edward  Whitanore,  alleging  that  at 
the  time  Edward  Whitmore  executed  the  deed  of  the  5th  of  March  1835  he  was 
insolvent,  and  seeking  to  set  it  aside,  as  voluntary  uid  executed  for  the  purpose  of 
delaying  his  creditors. 

The  bill  alleged,  that  there  were  seven  children  of  the  marriage,  one  of  whom  had 
died  an  infant  in  1840,  and  that  one  had  married  the  Defendant  Halsey,  and  that 
under  some  indenture  of  settlement  executed  previously  to  their  marriage,  Halsey 
and  his  wife  claimed  to  be  entitled  to  ooe-Beventb  share,  or  to  scmie  other  interest  in 
the  said  policy  <A  assurance. 

The  answer  of  Robert  and  George  Whitmore  denied  the  insolvency  of  the  firm  of 
Whitmore,  Wells,  Wells  &  Whitmore,  and  also  of  Edward  Whitmore,  previous  to 
1835;  and  Bobert  Whitmore  also  said,  that  having  learned  in  1835  that  Edward 
Whitmore  was  about  to  be  married  again,  and  also  that  Caroline,  one  of  his  daughters, 
was  about  to  be  married  to  Mr.  Halsey,  he  thought  it  advisable  that  the  policy  of 
aaauraoce  should  be  assigned  to  the  trustees  of  the  marriage  settlement,  as  a  better 
^vvision  for  the  children  of  bis  first  marriage,  and  in  order  that  a  larger  settlement 
might  be  made  on  Caroline,  the  wife  of  Mr.  Halsey,  who  was  then  about  to  be 
married.  That^  aooOTdingly,  upon  the  application  of  Robert  Whitmore,  Edward 
Whitmore,  before  any  marriage  was  solemnized,  agreed  to  assign  the  policy  of 
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asBuranc^  uid,  under  those  oiroanutMices,  did  execute  the  deed  of  the  5tli  of  Hirdi 
183&,  and,  by  an  indenture  dated  the  llth  of  March  1835,  Edward  Whitmote 
appointed,  among  other  things,  that  one  equal  sereuth  part  of  the  monies  to  beeome 
payable  on  the  said  policy  of  assurance,  should,  upon  the  solemnisation  of  the  and 
intended  marriage,  become  an  interest  rested  [347]  in  the  said  Caroline  Whitmon, 
and  should  be  transferred  and  paid  to  her  executors,  administrators  and  auigni,  u 
soon  as  conveniently  might  be  i^ter  the  decease  of  him  Edward  Whitmore. 

A  motion  was  now  made  by  the  Plaintifl^  under  the  5th  Order  of  May  1839  ^ 
(Ordines  Can.  136),  for  a  reference  to  the  Master,  to  inquire  when  Frances  Whitmore,  I 
the  wife  of  Edward  Whitmore,  died ;  what  children  there  were  of  the  marriage,  when 
they  were  bom,  whether  any  were  dead,  when  they  died,  and  whether  any  sodi 
children,  being  a  son  or  sons,  had  at  tiie  time  of  his  death  attained  twenty-one,  or 
being  a  daughter  or  dau^hter^  had  attained  that  age  or  been  married,  and  who  wne 
the  personal  representatives  of  such  child  or  childreD ;  and  also  to  inquire,  whst 
children  there  had  been  born  of  the  marriage  of  the  Defendant  Halsey  and  CaroliDe 
his  wife,  and  when  they  respectively  were  bom,  and  whether  any  of  them  were  since 
dead,  and  if  dead,  when  they  respectively  died. 

Mr.  Purvis  and  Mr.  Pryor,  in  support  of  the  motion,  cited  Hawkins  v.  Hawtiu 
(1  Hare,  543). 

Mr.  Kindersley  md  Mr.  Walpole,  for  the  Defendants  Bobert  and  Oeoive 
Whitmore,  resLsted  the  proposed  reference,  contending  that  at  the  hearing  tbe 
enquiries  now  asked  might  be  found  to  be  unnecessary ;  that  the  Plunti£b  must  shew 
an  existing  necessity  for  the  enquiries,  before  the  Court  would  make  the  order; 
Bnau  T.  MngUA  (2  Hue,  118) ;  that,  as  it  was  stated  by  the  D^endants'  answet  1 
tiiat  tbe  assets  of  the  settlor,  in  1835,  were  sufficient  to  pay  all  demands  upon  fait  | 
separate  estate,  there  was  therefore,  under  that  state  of  circumstances,  no  reaioo  | 

for  asking  for  these  enquiries ;  Topham  v.  lAgh&ody  (1  Hare,  289),  Frost  v.  EawOMm  \ 
(4  Bear.  33).  ; 

Mr.  Turner  and  Mr.  Freeling,  in  the  same  interest.    Edward  Whitmore  wu  | 
solvent  in  1835,  and  the  invalidity  of  tbe  assignment  has  not  yet  been  established. 
The  settlement  was  made  by  Edward  Whitmore,  the  elder,  in  contemplati(Hi  (rf  s  ^ 
second  marriage,  and  so  far  as  relates  to  Mrs.  Halsey,  it  was  supported  by  a  YdoaUe  | 
consideralaon,  and  was  not  voluntuy.    The  Plaintiffs,  theref(»e,  ouinot  ask  for 
oaqoiries  respecting  the  persons  entitled  under  her  marriage  set^ement^  and  have 
made  no  primAfaaia  case  to  support  their  claim  against  it. 

Mr.  Purvis,  in  reply.  The  Plaintifi  have,  specifically,  by  their  bill,  stated  dsbti 
radstai^  in  1835  and  at  the  time  of  the  bankruptcy,  shewing  that  the  firm  w 
insolvent  in  1835 :  they  are  not  denied.  This  then  is  a  primA  faeU  case.  Indepo- 
dently,  however,  of  that,  where  a  class  of  persons  is  interested,  the  Court  requires  tirt 
the  preliminary  enquiries  should  be  made  before  it  will  determine  any  questkn 
relating  to  the  property  claimed  by  the  class.  Convenience  requires  that  this  sbooU 
be  done  before  the  hearing,  to  prevent  the  cause  then  standing  over ;  and  this  wi» 
the  very  object  of  this  General  Order. 

The  Master  of  the  Bolls  [Lord  Langdale].  The  order  referred  to  was  made 
for  the  purpose  of  accelerating  a  cause,  and  to  give  the  Plaintiffs  an  oppor{3^ 
tunity  of  shewing,  at  the  first  hearing,  that  the  proper  parties  were  before  Ute  Cooii. 
In  that  respect  the  order  has  been  effectual  The  Court,  however,  will  not  direst 
preliminary  enquiries,  unless  it  be  j^n  that  they  will  serve  s(Kne  nsefnl  puipose,  1 
nor  will  Ae  nierenoe  be  made  when  the  PlaintiSb  shew  no  ri^t  to  them. 

The  Plainti^  in  the  present  case  claim  to  set  aside  a  deed,  on  the  groond  that  the 
assignor  was  insolvent  at  the  time  of  its  execution.  This  is  the  question  to  he 
litigated  between  the  assignees  and  the  persons  claiming  under  the  settlement^  and 
can  only  be  determined  when  all  the  facts  are  in  evidence  before  the  Court  The 
answer  wholly  denies  the  Plaintiffs'  clum ;  and  it  cannot  be  known  unt41  the  hearing 
whether  the  defence  is  sufficient  to  rebut  the  Plaintiffs*  demand.  At  the  hearing  an 
enquiry  would  probably  be  asked,  if  the  Plaintiffs  then  appeared  to  have  a  ^wobaUe 
ground  for  relief,  because  the  Plaintiffs  could  not  have  a  decree  against  ahseot  | 
persons ;  but  if  the  cause  were  before  the  Court  upon  evidence,  rad  the  Phuntifb'' 
light  being  denied,  the  evidence  appeared  satasnotory  against  tiie  daim,  the 
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Defendants  would  at  once  ask  that  the  bill  might  be  dismissed,  and  it  that  were  done, 
tiie  enqairies  would  turn  out  perfectly  useless. 

The  Plaintiffs'  case  not  being  made  out,  and  there  being  a  direct  denial  by  fJie 
Defendants  of  the  Pluntiffa'  title,  the  enqairies  oug^t  not  to  do  directed,  though  f^ey 
may  hereafter  turn  out  to  be  necessary. 

No  order  can  dierefore  be  made  as  to  the  preliminary  enquiries,  for  with  the  denial 
in  the  answer,  the  Plaintafis  hare  not  shewn  such  an  interest  as  to  entitle  them  to 
[8BQ]  the  referanoe.   The  costs  must  be  reserred  to  the  hearing. 

See  Mtuurii^uiffm  t.  JheUt  10  Sim.  289 ;  Lee  t.  jSAcw,  Ih.  369 ;  Legan  v.  .Sooms,  lb, 
604 ;  fFileon  y.  Afplegarth,  Jb.  657. 


[260]   Dalton  v.  Haytee.   April  17,  1844. 

A  Plaintiff  maj^  set  down  a  demurrer,  for  argument,  without  waiting  for  the  Defendant 

to  enter  it  with  the  registrar. 
Whether,  since  the  orders  of  1841,  it  is  necessary  for  a  Defendant  to  enter  a  demurrer 

with  the  re^strar  within  eight  days  at  all,  gucere. 
A  Defenduit  neglected  to  enter  his  demurrer  with  the  registrar  within  eijj^t  days, 

tiie  Court  refused  to  orerrule  it  on  that  ground. 

In  diis  case,  the  Defendant  filed  a  demurrer  to  the  whole  bill  on  the  2lst  of  March 
1844.  The  Defendant  did  not  enter  the  same  with  the  registrar  within  ei^ht  days, 
and  the  Plaintiff  applied  to  the  Master  of  the  Bolls,  ex  parte,  for  an  order  disallowing 
it  as  of  course  under  Lord  Clarendon's  Order.  (Beames'  Ord.  173,  Sanders'  Or£ 
298.)    This  order  is  as  follows  :— 

"Every  demurrer  shall  express  the  several  causes  of  demurrer,  and  shall  be 
detennined  in  open  Court ;  and  such  pleas  also  as  are  grounded  upon  t^e  substance 
and  body  of  the  matter,  or  extend  to  the  Jurisdiction  of  the  Court,  uuXl  be  determined 
in  open  Court,  and  for  that  purpose  the  Defendant  is  to  enter  the  same  with  the  regidrar 
vithin  eight  days  after  filing  thereof,  or  in  ddault  of  such  entiy  made,  the  same  shall 
be  disallowed  of  course  aa  put  ia  for  delay ;  and  the  Plaintiff  may  then  take  out 
process  to  enforce  the  Defendant  to  make  a  better  answOT,  and  pay  40s.  costs ;  and 
tiie  same  shall  not  afterwuds  be  admitted  to  be  set  down  or  dejwljl-hi^ed,  unless 
upon  motion  it  shall  be  ordered  by  the  Court."  (See  Jordan  v.  oSncXmu,  3  B.  C.  C. 
372 ;  Bullock  v.  Edington,  1  Sim.  481 ;  Seam  v.  fFay,  6  Beav.  369.) 

Thb  Master  of  the  Roli^  declined  making  the  order  at  present,  but  aUowed  the 
Plaintiff  "  to  set  the  demurrer  down  for  argument "  within  the  twelve  days  allowed 
by  the  34th  Order  of  August  1841.  (Or£  Can.  174.)  This  step  to  be,  however, 
without  prejudice  to  the  PlaintifTs  right  to  insist  on  the  same  objection  when  the 
demurrer  was  called  on. 

The  demurrer,  having  been  regularly  set  down  by  tiie  Plaintiff  accordingly,  now 
came  on  for  ar^ment,  when 

Mr.  Wood  msisted  that  it  ought  to  be  overruled,  in  consequence  of  the  neglect  of 
t^e  Defendant  to  enter  it  with  uie  registarar.  He  aa^ed  that  it  was  still  necessary 
ioT  a  Defendant  to  enter  a  demurrer  "  with  the  registrar : "  that  a  Plaintiff  ooula 
not  set  down  a  demurrer  "  for  argument "  until  the  Defendant  had  so  entered  it :  and 
that  the  non-entry  by  a  Defendant  would  render  it  impossible  for  the  Plaintiff  to 
comply  with  the  exigency  of  the  34th  Order  of  August  1841,  and  set  it  down  for 
argument  within  the  twelve  days.  That  the  Plaintiff  would  be  greatly  prejudiced  if 
he  were  not  allowed  the  benefit^  to  which,  aoowding  to  the  strict  practice'  of  the 
Court,  he  was  entitled. 

Mr.  Kinderaley  and  Mr.  Beavan,  contrii.  The  entry  "with  the  registrar"  is  a 
mere  useless  form,  and  is  so  considered  by  the  officers  of  Court.  It  now  consists 
nurely  of  paying  a  shilling  fee  (Ord.  Can.  108),  and  in  no  way  ad-[2(^l-vancM  the 
hearing  of  the  demurrer,  which  d^nds  on  the  order  to  set  it  down  "  for  argument^" 
which  may  be  obtained  by  die  Pltuntif^  immediately  on  the  demnrrer  being  filed,  and 
witiumt  wuting  until  it  has  been  entered  with  the  r^strar. 
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The  object  of  Locd  Clarendon's  Order  was  this :  formerly  demnrrers  wore  referred 
to  the  Master,  but  br  Lord  Bacon's  (Beamea'  Ord.  22,  and  Sanders'  Orders,  11!^)  and 
Lord  Clarendon's  (Beames*  Orders,  173,  and  Sanders'  Orders,  298)  Orders,  they  vat 
directed  to  be  determined  by  the  Conrt,  and  for  that  purpose  a  duty  was  imposed  « 
the  Defendant  to  enter  them  with  the  registrar.  Now  by  Lord  Cottenham's  Ordtt% 
a  Plaintiff  is  bound  to  set  the  demurrer  down  for  argument :  this  latter  order  hu 
therefore  superseded  the  f<xniaer  one,  and  the  practice  founded  on  it. 

The  Masteb  of  the  Bolls  [Lord  IdJigdalej.  I  am  rwy  moch  at  a  loss  to 
understand  the  object  for  which  this  objection  is  made.  Cases  have  oocurred  in 
which  a  Defendant  seeing  an  objection  pUunly  appearing  on  the  Inll,  has,  purpos^, 
allowed  the  Plaintiff  to  proceed  with  his  oill,  in  order  to  turn  him  round  on  that  vety 
objection  at  the  hearing ;  whereas,  if  such  Defendant  had  demurred,  the  Plaintiff^  by 
submitting  and  amending  hia  bill,  might  easily  have  removed  the  objection.  I  hare 
seldom  heard  it  said,  that  it  is  for  the  benefit  of  a  Plaintiff  to  prevent  the  hearing  of 
a  demurrer,  for  if  the  bill  is  defective,  it  is  greatly  to  the  advantage  of  a  Plaintiff  to 
have  the  objection  pointed  oat  to  him,  if  it  be  fatal  it  will  save  ui  further  axpeiue; 
and  if  it  can  be  cured,  the  Plaintiff  has  an  opportanity  of  removing  the  delete  by 
amendment. 

[263j]  This  demurrer  was  filed  on  the  2lBt  of  Miu«h,  and  bv  Lord  Cottenham't 
Order,  it  became  incumbent  on  the  Plaintiff  to  set  it  down  tor  argument  within 
twelve  days.   It  is  said  that  the  Plaintiff  was  desirous  of  setUng  it  down  at  oace,  hot  i 
was  prevented,  because  the  preliminary  step  of  entering  it  had  not  been  taken  by  the 
Defendant :  that  the  Plaintiff  was  therefore  compelled  to  wait  till  the  end  of  the  ei^t 
days,  and  the  Defendant  not  having  entered  the  demurrer  with  the  registrar,  the 
Plaintiff  is  entitled  to  have  it  overruled.    When  an  application  was  made  to  me  on 
a  former  occasion,  I  directed  the  objection  to  stand  over,  and  ^ve  leave  to  the  ' 
Plaintiff  to  set  down  the  demurrer  for  argument,  without  prejudice  to  his  right  to  | 
insist  on  his  objection. 

We  are  now  in  this  aitoation :— The  Defendant,  allejpng  that  he  has  came  of  ' 
demurrer,  is  desirous  of  submitting  it  to  the  Court  ta-daj.  The  Plaintiff  says.  No,  1  ' 
will  take  advantage  of  non-entry,  and  the  demurrer  must  be  overruled.  SupposB  all  ! 
tiiis  were  done,  the  Defendant  would  stall  be  lUlowed  to  make  a  specif  applieatioB  to  ! 
be  relieved,  and  to  have  the  demurrer  heud.  How,  therefore,  any  advantage  can 
arise  b^  refusing  to  hear  the  demurrer  now,  I  cannot  make  out. 

It  IS  said  that  this  course  is  warranted  by  the  strict  practice.  Xow,  as  to  die 
practice,  it  is  ^in,  that  these  demurrers  were,  in  ancient  times,  referred  to  tke 
Master.  Lord  Bacon's  Order  was  made  to  prevent  it,  and  directs  that  no  referwee 
upon  a  demurrer  shall  be  made  to  the  Masters,  but  that  it  shall  be  heard  in  Cooit 
For  that  purpose  it  was  necessary  that  it  should  be  set  down,  but  no  provisioQ 
setting  it  down  was  made  by  Lord  Bacon's  Order ;  and  the  hearing,  therefore,  of 
demurrer  might  be  indefinitely  delayed.  To  meet  this,  [264]  the  order  of  Lod 
Coventry  was  made  (Sanders'  Ora.  180),  which  evidently  proceeded  on  tiie  suppoa'M^ 
that  the  entry  was  for  the  purpose  of  setting  it  down  to  be  heard  by  the  Goort ; 
for  the  rcjgistrar,  at  the  instance  of  the  party  demurring,  was  to  "put  it  into  the 
paper  of  eauses  titer  the  hearings,  assiming  a  speedy  day  to  everyone  in  order." 

This  order  was  varied  by  Lord  Qarendon  s  Order,  directing  demurrers  to  be 
determined  in  open  Court,  "  and  for  that  purpose  the  Defendant  was  to  enter  tJie  saaie 
with  the  registrar  within  eight  days  after  the  filing."  It  was  to  be  entered  with  the 
registrar,  for  the  purpose,  no  doubt,  of  being  set  down  to  be  heard  by  the  Court.  It  l 
is  clear,  however,  from  the  subsequent  practice,  that  the  entering  and  setting  down 
was  not,  afterwards,  considered  the  same  thing,  for  aftor  entry  with  the  r^stw, 
another  application  was  necessary  to  have  it  set  down  to  be  heard  on  the  next  day 
for  hearing  demurrers.  (See  the  form  of  the  order,  2  Turner's  Prac.  278 ;  2  Newland's 
Prac  332.)  The  rule  was,  that  after  a  demurrer  had  been  once  entered  with  the 
registrar,  either  party  might  make  application  to  have  it  set  down  to  be  heard  in 
Court  (1  Turner's  Prac  813),  so  that  the  preliminary  duty  of  entering  it  with  ite 
registrar  was  to  enable  either  party  to  have  the  demurrer  heard  in  Courts  and  anefa  ] 
was  the  invariaUe  practice  of  uie  Court  until  the  New  Orders  oi  1841. 

The  34th  Order  imposes  on  the  Plaintiff  the  neoesrity  of  setting  down  the  demomr 
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ior  ftrgnment,  within  twelve  days  from  the  tnne  aSowei  for  filing  the  demurrer ;  not 
from  we  time  of  filing  the  demurrer  or  of  the  Defend*[266}«nt'8  entering  it  with  the 
registrar,  but  from  the  time  allowed  for  filing  a  demurrer.  The  question  is,  whether 
after  this  order,  when  the  Court  has  imposed  on  the  Plaintiff  the  penalty  of  having 
the  demurrer  to  the  bill  allowed,  nnless  he  does  a  certain  act  within  twelve  days  from 
a  time  deaoribed,  you  are  to  shift  that  period,  and  say  that  the  Plaintiff  shall  not 
have  twelve  days  kixm  the  time  allowed  for  filing  a  donurrer,  but  from  the  time  of  the 
Defendant's  entering  it  with  the  registru-.  I  was  desirous  knowing  what  had  been 
the  practice  since  these  orders  came  into  operation,  and  I  have  been  informed  that 
demurrers  have  constantly  been  set  down  for  aigument  here,  without  any  regard  to- 
the  entry.  When  the  demurrer  has  been  set  down  elsewhere,  the  practice  may  have- 
been  otherwise. 

I  am  at  a  loss  to  say  that  the  entry  is  necessary  to  enable  the  Plaintiff  to  do  that- 
act  in  default  of  which  the  demurrer  is  to  be  allowed,  or  that  his  oomj^iance  with, 
the  34th  Order  is  to  depend  on  any  act  of  the  Defendant  I  have  some  doubt,, 
whether,  since  Lord  Cottenbam's  Order,  Lord  Clarendon's  Order  is  applicable,  and 
whether  any  entry  is  now  necessary ;  but,  without  determining  that  point,  I  must- 
say  that  even  if  there  had  been  an  irregularity,  I  should,  under  the  raroumstanoes, 
^ve  leave  to  the  Defendant  to  correct  it.  It  is  for  the  benefit  of  the  Plaintiff  himself 
that  the  matter  of  the  demurrer  should  be  decided. 

NOTK. — By  the  XLIY.  General  Order  of  the  8dk  of  May  1S45  pleas  and  demurrars 
need  not  be  entered  widi  the  registear. 


[96Q]  Davis  v.  Pbout.  Nob.  10,  Dec  11,  1643. 

Where,  at  the  hearing,  a  cause  stands  over,  with  liberty  to  amend,  and  the  Ull  is 
amended  accordingly,  a  new  subpcena  to  hear  judgment  must  be  served. 

This  cause  came  on  upon  the  10th  of  November  1843 ;  on  which  occasion,  the 
Defendant  Prout  did  not  appear,  but  a  proper  affidavit  of  service  of  the  ntbpema  to 
hear  lodgment  was  producw. 

The  oUier  Defendants  who  appeared  having  objected  to  Uie  frame  of  the  rwxed, 
tiie  cause  was  ordM«d  to  stand  over  with  liberty  to  amend. 

The  bill  was  aoeordingly  amended,  and  Ute  cause  again  oame  oo  for  hearing  on 
the  1 1th  of  December,  but  no  new  ntgrnna  to  hear  judgment  had  been  served. 

The  Redstrar  observed  that  the  cause  could  not  proceed,  there  being  no  proof  <d 
aervioe  on  Prout  of  a  new  tubpcena  to  hear  judgment. 

Thb  Master  of  the  Bolls  considered  the  objection  v^did,  observing  that  if  the 
other  Defendants  had  not  voluntarily  appeared,  the  Plaintiff  could  not  have  obtained 
a  decree  against  them,  upon  proof  of  the  service  of  the  former  wipoma  to  hear 
juclgment. 


[2ff7]   Pbinole  v.  Cbookbs.   Jkc  9,  22,  1848. 

A  Defendant  took  exceptions  to  the  Master's  report,  and  also  presented  a  petition  of 
rehearing,  objecting  to  the  original  decree  on  the  ground  m  want  of  parties,  and 
also  to  a  part  of  that  deoree.  The  exceptions  and  rehearing  eame  on  together. 
Held  that  the  Defendant  was  entitled  to  begin. 

A  teetator  directed  his  real  estate  to  be  sold  by  his  Jamaica  executors,  and  the  pro- 
duce remitted  to  A.  and  B.,  his  English  executors.  B.  and  C.  were  the  consignees 
and  agents  of  the  testator,  and  of  bis  executors.  The  assets,  including  £2253,  part  of 
the  produce  of  the  real  estate,  were  remitted  from  Jamaica  to  B.  and  C.  on  account 
of  the  executors  in  England,  and  the  amount  was  entered  to  the  credit  of  the  estate 
of  the  testator.  After  the  death  of  B.,  A.  instituted  a  suit  for  an  account  of  the 
receipts  of  K  and  C,  on  account  of  the  personai  etiate  of  the  testator  since  his  death, 
hot  uke  heir  at  law  was  not  made  a  party.   The  hill  epeeified  the  item  of  £2263 
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which  the  answer  stated  to  be      prodooA  of  the  real  estatei   Hie  decree  dneetod 

an  account  of  the  dealingi  and  transactions  in  the  bill  mentioned,  and  of  die  recapli 
of  B.  and  C.  on  account  of  the  testator's  perstmal  estate  since  his  dea^  and  Um 
Master,  in  taking  the  accounts,  charged  C.  with  the  £2263.  The  Defendant  C. 
obtained  a  reheanng  of  the  cause,  and  excepted  to  the  report,  and  contended,  etthor 
that  the  decree  was  wrong  in  authorizing  an  account  of  the  real  estate  in  tbe 
absence  of  the  heir,  or  that  the  Master  had  been  wrong  in  including  this  item ;  hot 
the  Court  overruled  the  objeotion.  ! 

The  Defendant  Orookes  and  his  partner  Todd  were  the  agents  and  wamfftam  in 
Endand  of  the  testator,  Sobert  Marshall  of  Jamaica. 

By  his  will  Robert  Marshall  directed  his  executors  in  Jamaica  to  sdl  his  real  sad 
personal  estate  in  Jamaica^  and  remit  the  prooeeds  to  Great  !&itain,  to  his  exeeitfon 
there ;  and  he  appointed  Todd  and  the  Flunt»fiF  Frinrie  his  exeentcws  in  Knglaad. 
After  tbe  testators  death,  his  executors  in  Jamaica  made  their  remittuiees  to  Enduid 
■(including  therein  the  proceeds  of  the  real  estate  in  Jamaica),  to  the  hoase  of  Todd 
■and  Crookes,  intending  them  for  the  executors  in  England,  viz.,  for  Todd  (who  waia 
partner  in  the  firm  of  Todd  &  Oo.)  and  the  Plaintiff  Pringle. 

This  bill  was  filed  aSteT  the  death  of  Todd  by  Prinze,  the  surviving  En^id 
executor,  to  have,  as  against  Crookes  the  surviving  partner,  and  against  die  executor 
of  Todd  the  deceased  partaier,  an  account  of  the  receipts  and  payments  of  Todd  &  Co. 
as  such  agents  and  consignees.   The  heir  at  law  was  not  made  a  party  to  the  suit 

[268]  The  bill,  in  praying  an  account  of  the  receipts  of  Todd  &  Ca  after  the 
testator  a  death,  asked  only  for  an  account  of  all  sums  of  money  received  by  them  od  j 
■account  of  his  personal  estate  subsequently  to  his  death.   The  bif^  however,  spemfisally 
stated  several  sums  as  having  been  received  by  Todd  &  Co.,  daring  dieir  agency  fma  | 
the  executors,  amounting  in  tbe  whole  to  the  sum  of  .£2253,  4a  lOd.   'Hie  Ulldid  I 
not  state  that  these  sums  were  parts  of  the  purchase-money  arising  from  the  sale  of 
the  real  estate ;  but  it  distinctly  appeared  from  the  answer  that  wey  were  received 
on  account  of  such  purchase-money. 

By  a  decree  of  the  Court  of  Exchequer,  the  Master  was  directed  to  take  an  accoont 
of  all  and  singular  the  dealings  and  transactions  in  the  bill  mentioned  between  Todd 
&  Co.  and  Bobert  Marshall  deceased,  and  of  all  sums  of  money  reoeived  by  them  tm 
his  account  in  his  lifetime,  and  of  all  and  singular  the  said  deaUngB  and  transactioas 
with  them,  and  of  all  sums  of  money  receivMl  by  them,  on  account  of  his  jmtmhI 
estate,  since  his  decease. 

The  Master,  in  his  report^  stated  die  nature  of  the  aoeount,  and  that  it  oontiBOBd 
to  be  an  account  current  up  to  the  death  of  Todd ;  and  that  the  aeveral  warns, 
amounting  together  to  the  sum  of  £2253,  4b.  lOd.  were  received  by  Todd  &  Co.,  ui 
were  entered  to  the  credit  of  the  estate  of  Robert  Marshall  in  the  same  accomt 
current,  and  were  payments  on  account  of  the  purchase-money  for  the  Bidge  estate 

Before  the  Master's  report  had  been  made,  the  Defendant  Crookes,  having  asee^ 
tained  that  the  Master  intended  to  charge  him  with  the  purchase-money  whieb  Todd 
&  Co.  had  received  and  entered  to  the  credit  of  Bobert  Marshall's  estate,  presented  s 
petition  of  re-[269}bearin^  alleging  that  he  was  acgrieved  by  the  decree,  and  be 
submitted  that  the  cause  ought  to  have  been  orderedto  stand  over,  with  liberty  for 
the  Plaintiff  to  amend  his  bul  by  adding  parties  thereto  (meaning  the  heir  at  law  d 
the  testator),  or  that  the  accounts,  the  decree  diteoted  to  be  taken,  of  the  dealing 
and  transacdons  with  Todd  &  Ca,  since  Bobert  Marshall's  decease,  and  the  p^ments  ! 
consequential  thereon,  ought  to  have  been  o(mfined  to  thepemmal  eatafe  and  eflmte  d 
Bobert  Marshall 

After  the  report  had  been  made,  the  Defendant  Crookes  filled  several  exoeptioas 
thereto,  and  thereby,  amongst  other  things,  insisted,  that  the  Master  ou^t  not  to 
have  brought  the  several  sums  amounting  to  £2253,  4s.  lOd.  into  acooont,  for  that 
the  payments  were  not  made  on  account,  of  Bobert  Marshall's  pemmai  estate  bat  on 
account  of  his  ml  estate,  and  die  decree  did  not  audiorize  any  aeooont  thereof  to  be 
taken. 

The  cause  now  came  on  for  rehearing  and  on  the  exceptions. 

Mr.  Pemberton  Leigh,  for  the  Defendant  Crookes,  elauned  die  ri^t  to  begin. 
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Mr.  Kindersley,  am/nk,  for  the  PlaiDtiff. 

Thx  SIabtbr  of  the  Rous  (Lord  Langdale].  The  Defendant  Crookea  has  the 
right  of  reply  on  his  exen>tione :  ne  therefore  is  entitled  to  begin  on  the  exoeptions. 

As  to  the  rehearing,  the  objection  to  the  decree  is  either  one  of  want  of  parties  or 
to  a  part  only  of  the  decree.  In  either  case  the  Defendant  will  be  entitled  to  reply. 
The  Defendant  must  therefore  begin. 

[260]  Mr.  Pemberton  Leigh  and  Mr.  Montagu,  for  the  Defendant,  then  contended 
that  either  the  decree  -or  the  Master's  finding  must  be  erroneous,  for  if  the  decree 
warranted  the  accounts  of  the  produce  of  the  real  estate  then  it  was  wrong,  being 
made  in  the  absence  of  the  heir  at  law  :  and,  on  the  other  hand,  that  if  it  did  not 
warrant  such  account,  then  that  the  Master  was  wrong  in  including  the  JS12&3, 48.  lOd. 
in  his  report 

Mr.  Kindersley,  Mr.  G.  Turner,  and  Mr.  Parry,  for  the  Plaintifi^  argued  that  the 
decree  did  not  direct  any  account  of  the  real  estate.  That  the  bill  was  not  for  the 
administration  of  the  estate,  but  one  for  an  acccount  by  a  principal  against  his  agent, 
and  that  it  mattered  not  from  what  source  the  receipts  of  the  agent  on  account  of  hi» 
principal  bad  been  derived. 

Dec.  22.  The  Master  of  the  Bolls.  I  hare  read  the  pleadings  in  this  case, 
and  I  am  of  opinion  that  the  bill  neither  required,  nor  in  any  way  entitled  the 
Plaintiff  to  a  decree  for  the  administration  of  the  estate  of  Uie  testator  Robert 
Marshall,  received  by  .the  Defendant  Crookes  and  his  deceased  partner  Thomas  Todd. 

The  bill  is  not  expressed  with  the  clearness  and  precision  which  might  have  been 
wished,  bat  Todd  &  Co.  having  been  the  agents  and  consignees  of  the  testator  in  his 
lifedme,  and  of  his  trustees  and  executors  after  his  death,  ^e  object  of  the  Ull  was, 
to  bare,  as  against  Crookes  the  sorriving  partner  and  against  Todd  the  executor  of 
the  deceased  partner,  an  account  of  the  receipts  and  payments  <ji  Todd  &  Co.,  as  snob 
■gents  md  consignees. 

S261]  If  there  had  been  greater  doubt  than  there  is  upon  the  bill,  such  doubt 
d  have  been  removed  by  the  answer  of  Mr.  Crookes  and  the  first  schedule  thereto, 
which,  with  great  clearness  and  propriety,  set  forth  the  nature  of  the  transactions  and 
accounts  between  Todd  &  Co.,  as  the  agents  of  Marshall  in  his  lifetime,  and  of  his 
Janiaica  executors  after  his  death. 

It  appears,  that  the  executors  in  Jamaica,  not  only  made  to  Todd  &  Co.  consign- 
ments on  account  of  the  crops  and  produce  of  the  estate,  but  also  remittances  on 
aooount  of  the  monies  arising  from  the  sale  of  the  estates,  under  the  direction  of  the 
testator's  will  The  bill  for  some  reason  which  has  not  been  explained,  in  praying  an 
account  of  the  receipts  from  Todd  &  Co.  after  the  testator's  (featib,  asks  only  for  aa 
aocount  of  all  sums  of  money  received  by  titem  on  aooount  of  his  persmal  estate 
subsequently  to  his  death,  l^e  bill,  however,  specifically  states  several  sums  as 
having  been  received  by  Todd  &  Co.,  during  their  agency,  from  the  executors,  and 
the  sums  specifically  stated  amount,  in  the  whole,  to  the  sum  of  £2253,  4b.  lOd.  The 
bill  does  not  state  that  these  sums  were  parts  of  the  purchase-money  arising  from  the 
sale  of  the  real  estate;  but  it  distinctly  appears  from  the  answer,  that  they  were 
received  on  account  of  such  purchase-money.  There  was  no  amendment,  either  of  the 
statements  or  of  the  prayer  of  the  bill,  on  that  account ;  and  the  decree  of  the  Court 
of  Exchequer,  in  conformity  with  the  prayer  of  the  bill,  directs  the  Master  to  take  an 
account  of  all  and  singular  the  dealings  and  transactions  in  the  bill  mentioned  between 
Todd  &  Co.  and  Robert  Marshall  deceased,  and  of  all  sums  of  money  received  by  them 
on  his  account  in  his  lifetime,  and  of  all  and  singular  the  said  dealings  and  transactions 
witii  [262]  them,  and  of  aU  sums  of  money  received  by  them  on  account  of  his 
pmmal  estate  since  his  decease. 

The  Master,  in  his  report,  stated  the  nature  of  the  account,  and  that  it  continued 
to  be  an  account  current  up  to  the  death  of  Thomas  Todd,  and  that  the  several  sums 
amounting  together  to  the  sura  of  £2253,  48.  lOd.  were  received  by  Todd  &  Co.,  and 
were  entered  to  the  credit  of  the  estate  of  Robert  Marshall  in  the  same  account 
current,  and  were  payments  on  account  of  the  purchase-money  for  the  Ridge  estate. 

Before  the  Master's  report  was  made,  the  Defendant  Crookes,  having  ascertained 
that  the  Master  intended  to  charge  him  with  the  purchase-money  which  Todd  &  Co. 
had  received  and  entered  to  the  crodit  of  Robert  Marshall's  estate,  presented  a  petition 
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of  reliearing,  alleging  that  he  waf  aggrieved  hy  the  decree,  and  submitted  thst  the 
.  cause  ought  to  bare  been  ordered  to  stand  over,  with  liberty  for  the  Plaintiff  to  amend 
his  bill  by  adding  parties  thereto,  or  that  the  aooounts,  by  the  decree  directed  to  be 
taken,  of  the  dealings  and  transactions  with  Todd  &  Go.  since  Robert  MusIuII'b 
decease,  and  the  payments  consequenti'al  thereon,  ought  to  hare  been  confined  to 
personal  estate  and  affects  of  Robert  Marshall. 

After  the  report  was  made,  the  Defendant  Crookes  filed  several  exceptions  thereto, 
and  thereby,  amongst  other  things,  insisted  that  the  Master  ou^t  not  to  have  broogfat 
the  several  sams  amounting  to  £2263,  4s.  lOd.  into  account,  for  that  the  paymente 
were  not  made  on  account  of  Robert  Maiahall'a  personal  estate,  but  on  aoooiint  of  hii 
real  estate,  and  the  decree  did  not  authorize  any  aooount  tbOTeof  to  be  taken. 

^63]  The  petition  (rf  rehearing  and  the  exceptions  are  brought  on  t^ether,  and 
the  Defendant  Crookes  puts  his  case,  as  to  the  £2253,  48.  lOd.,  thus : — ELn  says  Uw 
decree  either  directs  the  account  of  these  purchase-monies  to  be  taken,  or  it  does  not; 
that  if  it  does,  the  decree  is  erroneous,  and  he  desires  to  have  it  varied  on  a  rehearing, 
«nd  if  he  can  obtain  a  rehearing,  he  submits  to  have  the  exceptions  overruled.  On 
the  other  hand,  he  alleges,  that  if  the  decree  does  not  authoriee  an  account  of  theae 
purchase-monies  to  be  taken,  the  report  is  erroneous,  and  he  claims  the  benefit  of  hu 
exceptions,  and  submits  to  have  the  petition  of  rehearing  dismissed. 

It  appears,  that  the  testator  Robert  Marshall,  by  his  will,  directed  his  exeeaton 
in  Jamaica,  to  sell  his  real  and  personal  estate  in  Jamaica,  and  ranit  tiie  proceeds  to 
Great  Britain,  to  his  ezecutoni  there,  and  by  the  aooounts  it  appears,  that  the  exeeaton 
m  Jamaioa  made  th^  remittances  to  Englaoc^  including  the  prooeeda  of  the  real 
estate  in  Jamaica,  to  the  house  of  Todd  &  Co.,  who  had  been  the  oonsigaees  sod 
correspondents  of  the  testator,  in  his  lif^ame.  The  remittances  being  mi^e  V  ^ 
executors  in  Jamaica,  were  intended  for  the  executors  in  En^nd ;  and  it  appean 
from  the  will,  as  well  as  from  the  nature  of  the  transactions  between  the  parties,  that 
the  consignees  and  correspondents  in  England,  by  whom  the  remittances  were  received, 
were,  and  considered  themselves  to  be,  accountable  to  the  executors  in  Enidand,  one 
of  whom  was  a  partner  in  the  firm  <tf  Todd  &  Co.,  and  the  other  ie  the  ^aintiff  ia 
this  cause. 

I  do  not  now  understand  why  the  word  personal  estate  was  introduced  into  d» 
prayer  of  the  bill,  and  into  the  decree.  It  could  not  have  been  intended  by  [281] 
the  Plaintiff  to  exclude  from  the  accounts  the  very  sums  of  which  the  receipt  vas 
chained  by  the  bill ;  and  if  there  had  been  any  doubt  as  to  these  sums  being  intended, 
by  me  decree,  to  be  included  in  the  aooount,  it  might  perhaps  have  been  proper  to 
vary  the  decree,  b^  removing  such  doubt,  and  directing  that  the  sums  specificollT 
mentioned  in  the  bill,  and  which  by  the  answer  appear  to  have  been  proceeds  of  real 
estate,  should  be  included  in  the  account ;  but  I  am  of  opinion,  that  no  such  variatios 
OS  is  asked  by  the  petition  of  rehearing  ought  to  be  made.  It  does  not  appear  to  ne 
that  any  additional  parties  are  required,  or  that  the  sums  in  question  ought  to  be 
excluded  from  the  account.  For  these  reasons,  I  think  that  the  petition  of  rebearii^ 
must  be  dismissed,  and,  for  tiie  like  reasons,  I  think  that  the  exceptions,  if  tlxr 
ore  all  grounded  upon  the  objection  that  the  sums  amounting  to  £2253,  4a.  10a. 
are  brought  into  the  aooount,  must  be  overruled. 


[264]  Tboiter  V,  Walmbblxt.  Jan.  25,  1844. 

The  preliminary  accounts  of  the  testattn^s  estate,  debts,  &c,  being  directed  upon 
motion,  it  was  ordered  that  the  creditors  who  should  not  oome  in  should  be  excluded 

the  benefit  of  the  order. 

Mr.  Turner  and  Mr.  Jervis  moved  for  a  reference  to  the  Master  to  make  certain 
preliminary  enquiries  under  the  5th  Order  of  the  9th  of  May  1839.  (Ord.  Can.  136.) 
It  was  asked  that  the  Master  should  ascertain  the  children  of  the  testatcn-,  and,  if 
found  to  be  parties  to  the  suit,  then  that  he  should  proceed  to  take  the  accounts  and 
ajdvartise  for  creditors.   They  proposed  that  the  order  should  omtain  a  dinetion 
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that  the  creditors  who  should  not  come  in  should  be  excluded  from  the  benefit  of 
the  order. 

Mr.  Cooke,  cm/nl^  argued  that  the  latter  clause  ought  to  be  omitted.  In 
Eonibjf  V.  Sunier  (1  Russ.  97)  it  waa  decided,  that  though  an  enquiry  as  to  debts  had 
been  made  before  decree,  yet  the  decree  at  the  original  hearing  must  nevertheless 
•direct  an  account  of  debts ;  and  in  Teague  v.  Biehards  (11  Sim.  46),  although  an  order 
for  preliminary  accounts  and  enquiries  had  been  obtained  in  a  suit  for  administering 
a  testator's  estate,  yet  the  Court  would  not,  on  that  account,  restrain  a  creditor  from 
suiog  the  executors  at  law. 

Mr.  Turner,  in  reply,  said  that  Hornby  v.  Htmter  did  not  apply,  it  being  a  case 
before  the  New  Orders. 

Thb  Master  op  the  Rolu9  [Lord  Langdale].  Teague  v.  Biehards  merely  shews 
that  preliminary  enquiries  were  not,  as  against  a  creditor  dasirous  of  proceeding  at 
law,  considered  to  be  of  the  same  authority  as  a  decree. 

By  inserting  the  clause  in  question  there  will  be  this  advantage,  that  if  the  accounts 
are  properly  taken,  an  order  for  payment  of  die  debts  may  be  made  at  once  by  the 
orinnal  de^e. 

It  was  accordingly  ordered,  in  the  event  of  the  proper  parties  being  before  the 
'Court,  that  the  Master  should  cause  advertisements  for  the  creditors  of  the  testator 
to  come  in  and  prove  their  debts,  and  he  was  to  fix  a  peremptory  day  for  that 
purpose ;  and  it  was  ordered  "  that  such  of  the  said  creditors  as  should  not  come  in 
and  prove  their  debts  by  the  day  so  to  be  limited,  were  to  be  excluded  from  the 
■benefit  of  this  oider."   (Beg.  Lib.  1843,  R  fol.  537.) 


[266]   EoBBRTS  V.  JoNKS.   Jpiil  15,  Jidy  3,  1844. 

A  Defendant  filed  a  plea,  but  the  Plaintaff  neither  set  it  down,  nor  took  any  steps  for 
three  terms.   The  bill  was,  on  motion,  dismissed  with  costs. 

The  Defendant,  on  the  23d  of  September  1843,  filed  a  plea  to  the  whole  bill,  but 
the  PlaintifT  did  not  set  it  down  witnin  three  weeks,  nor  aid  he,  in  fact,  ever  set  it 

down. 

On  the  21st  of  January  1844  the  Defendant  moved  ex  parte,  that  the  Plaintiff 
Dii^ht  pay  the  costs  of  the  plea  and  of  the  suit ;  but  the  Court  then  thought,  that  the 
Plaintiff  ought  to  have  notice  of  the  motion,  and  have  an  opportunity  of  uiktertaking 
to  reply.    (7  Beavan,  57.) 

On  the  15th  of  April  1844  no  step  having  been  taken  by  the  Plaintiff, 

Mr.  Simons,  for  the  Defenduit,  moved  that  the  Plaintiff's  bill  might  be  dismissed, 
the  Plaintiff  having  submitted  to  the  plea.  He  referred  to  the  35th  <>der  of  tJie  26th 
of  August  1841  (Urd.  Can.  175),  by  which  it  is  ordered,  "That  where  the  Defendant 
shall  file  a  plea  to  the  whole  or  part  of  a  bill,  the  plea  shall  be  held  good,  to  the  same 
extent  and  for  the  same  purposes  as  a  plea  allowed  upon  argument,  unless  the  Plaintiff 
shall,  within  three  weeks  from  the  expiration  of  the  time  ulowed  for  filing  such  plea, 
cause  the  same  to  be  set  down  for  argument,  and  the  Plaintiff  shall  be  held  to  hare 
submitted  thereto." 

\2ffrj  The  Plaintiff  not  appearing,  the  order  was  made. 

The  registrar  declined  drawing  up  the  order  for  dismissal,  on  the  ground  that  it 
-could  not  be  done  until  the  expiration  of  three  terms  from  the  time  of  filing  tiie  plea. 
On  the  3d  of  July  1844,  three  terms  having  expired, 
Mr.  Simons  moved  that  the  bill  might  stana  dismissed  with  costs. 
The  Plaintiff  not  appearin^^ 

Thk  Master  of  the  Bolls  [Lord  Langdale]  made  the  (vder. 
Note. — See  Daniel's  Orders,  p.  76. 
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[267]  Mather  v.  Shxuordine.  Jan.  11,  1844. 

Pauper  order  discharged,  the  particular  cireumstancea,  tending  to  shew  that  ti» 
Plaintiff  was  not  a  pauper  not  being  specifically  denied. 

The  Plaintiff  in  this  cause  obtained,  in  November  1843,  an  order  to  soe  m  fonHk 
jwupm^  on  the  usual  affidavit  that  he  was  not  worth  £5,  his  wearing  apparel  ud  thfr 
subiect-matter  of  this  suit  excepted. 

Mr.  FoUett  now  moved  to  diapanpo'  the  Plunttff,  upon  aflklavits  which  shewed 
that  the  Plaintiff  had  been  for  two  years  and  was  now  carrying  on  the  trade  [26ff]  of 
coach  builder  at  Manchester,  employing  journeymen  under  nim ;  and  that  he  wu 
*'  now  poasessed  of  a  oatriage,  ^pide  implements,  famiture,  and  other  goods  worth 
£20  and  upwards." 

The  Plaintiff,  in  reply,  swore,  that  he  had  "  been  out  of  a  situation  for  some  time 
past,  and  was  unable  to  earn  sufficient  to  support  himself  and  family,  and  would  be 

flad  to  obtain  £3  or  £4  for  all  the  furniture  and  working  tools  in  his  poasenioiL' 
[e  repeated  "that  he  was  not  worth  more  than  £5  over  and  above  his  weiriiig 
apparel. " 

There  were  other  affidavits,  shewing,  but  in  general  terms,  tiie  great  poverty  and 
destitution  of  the  Plaintiff. 

It  appeared  bom  affidavits  in  reply  that,  in  July  1842,  he  had  received  X44  as  a 
legacy. 

Mr.  Willoock,  centra. 

See  RomiUy  v.  Qrvni  (2  Beav.  186),  and  BoddingUm  v.  Woodley  (S  Beav.  655). 

The  Master  of  the  Rolls  [Lord  Langdale].  I  must  discharge  the  order,  and  I 
proceed,  on  the  omission  of  the  Plaintiff,  to  answer  the  affidavit  in  support  of  Ae 
motion.  The  affidavits  of  the  Plaintiff  are  no  answer  at  all  to  what  is  stated  by  tfa& 
Defendants ;  and  I  should  act  contrary  to  the  established  rules  of  the  Court  if  I 
permitted  the  Plaintiff  to  continue  to  sue  as  a  pauper. 

[269]  It  is  not  because  a  man  is  poor  that  he  is  to  be  relieved  from  all  owt^ 
but  he  most  be  poor  to  the  extent  uid  in  the  real  sense  of  the  aflSdavit^ 

Discharge  the  order  with  costs. 

Affirmed  22d  May  1844  by  the  Lord  Chancellor. 


[269]   Kerr  v.  Gillespie.    (Ex  relatione.)   Jan.  18,  1844. 
[S.  C.  13  L.  J.  Ch.  135 ;  8  Jur.  50.] 

When,  at  the  time  of  amending  his  bill,  the  Plaintiff  has  changed  his  ^esideDO^  it 
should  be  stated  by  amendment ;  and  this  may  be  done  notwithstanding  the  nile- 
that  subsequent  facts  are  the  proper  subject  of  supidement  and  not  of  amendmaot- 

Pending  the  sui^  the  infant  Flamtins  and  their  next  friend  went  abroad,  and  npon  s 
subsequent  amendment  the  fact  was  not  noticed.  A  motion  for  security  fa  ooits- 
was  refiued,  there  being  no  wilful  intention  to  mislead,  tile  rendence  abroid  not 
being  permanent^  and  no  danger  of  losing  the  costs  being  suggested. 

This  bill  was  filed  in  December  1842,  by  two  infanta,  by  Mrs.  Farley,  tiieir  gnod- 
mother,  as  their  next  friend. 

The  infants  and  their  next  friend  were  originally  resident  in  Canada;  but  came  to 
this  country  in  order  to  prosecute  this  suit.  They  were  properly  described  io  Uie 
original  bill,  aa  resident  at  St  Michael's  Place,  Brompton.  Ilie  Defendant  hariDg 
put  in  his  answer,  the  bill  was  amended  on  the  22a  of  November  1843,  but  no 
alteration  was  made  in  the  address  of  the  Plaintiffs  and  their  next  friend. 

It  was  now  moved,  on  the  behalf  of  the  D^endant,  that  the  next  friend  ni^t 
^ve  security  for  costs,  on  the  eround  that  the  amended  bill  oontained  a  misdeaerip- 
tion  of  the  present  residence  of  the  Plaintiffs  and  of  their  next  friend ;  they  bein^ 
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now  and  at  the  time  of  the  filing  [270]  o£  the  amended  bill,  resident  abroad.  It 
^peared  that  in  January  1843  the  infants  and  their  next  friend  removed  from 
ratimpton  to  Eennin^n,  and  that  in  June  1843  Uie  infants  went  to  Boulogne  for 
the  purpose  of  education,  where  they  had  since  remained.  The  next  hiend  also  went 
*'  temporarily^ "  to  Boulo^e,  for  the  purpose  of  oooasionally  seeing  her  grandchildren, 
■and  was  staying  then  with  her  daughter,  in  lodgings  at  an  hotel 

Mr.  QordoD,  in  support  of  the  motion,  argued,  wat  as  the  next  friend  had  tiiought 
fit  to  miadesoribe  the  residence  of  the  Plaintiffs  and  of  herself  in  the  amended  bill, 
and  to  live  out  of  the  jurisdiction,  she  oudit  to  give  seenrity  for  costs.  Satdifs  v. 
Long  (2  Myl.  &  K.  487),  Sinytgm  v.  Burton  (l  Beav.  656,  and  see  V^niy  v.  SvtiAmson, 
3  Myl  &  K.  235). 

Mr.  Rogers,  corUrit.  The  address  of  the  Plaintiffs  and  their  next  friend  was 
perfectly  correct  in  the  original  bill.  It  was  unneceasary,  and  would  have  been 
improper  to  have  inserted,  by  amendment,  a  fact  which  took  place  after  the  filing  of 
the  original  bill,  and  which  was  therefore  properly  supplemental. 

The  parties  are  resident  abroad  only  for  a  temporary  purpose ;  there  has  been  no 
intention  of  misleading  the  Defendant,  and  it  is  not  sworn  that  any  danger  is  appre- 
hended of  losing  the  costs.  The  Defendant  has  also,  by  aoqaiesoence,  waived  any 
irr^larity. 

Mr.  Gordon,  in  reply. 

Thb  Mastbr  ofthb  BoUiS  [liOrd  Langdalel  The  deseription  of  the  residence 
was  correct  at  the  [271]  time  of  the  filing  of  the  bill,  but  be(»me  inaccurate  by  the 
subsequent  change  of  residence.  Though  by  the  rules  of  pleading  you  ought  not  to 
insert  in  an  amended  bill  allegations  of  facts  which  have  ocourreasubsequent  to  the 
filing  of  the  bill,  yet  that  rule  does  not  appear  to  me  to  apply  to  the  description  of 
the  residence  of  the  Plaintiff,  and  I  think  that  the  Plaintiffs  ought,  by  the  amended 
bill,  to  have  stated  the  actual  residence  of  themselves  and  their  next  friend :  however, 
^e  continuing  the  old  address  was  an  error  which  they  might  easily  have  fallen  into. 

There  does  not  appear  to  have  been  any  wilful  intention  to  mislead ;  and  though 
the  next  friend  is  now  resident  abroad,  it  appears  that  it  is  her  intention  to  return, 
though  the  affidavit  is  somewhat  vaffue  as  to  the  time  when.  There  is  no  Bugg»- 
tion  that  the  Defendant  apprehends  wat  there  is  any  danger  of  his  losing  tdie  oosts. 

I  must  refuse  this  applicaticm ;  but,  under  the  oircunutanoes,  witiiout  oosts,  wad 
without  prejudice  to  any  further  application  which  the  Defendant  may  be  advised  to 
malce  on  the  subjeotu 


[271]   Gebbn  v.  Badlby.   Green  v.  Tompson.   Jan.  23,  Feb.  17,  1844. 

On  the  application  of  the  Plaintiffs  a  Six  Clerk  was  appointed  guardian  ad  Uiem  for  a 
Defenwuitt  who  was  stated  to  be  an  infant,  but  was  in  reality  of  full  age.  A 
decree  was  made  and  the  accounts  taken  on  that  footing.  Held,  that  tiie  proceedings 
were  not  binding  on  him,  and  the  Plaintiffs  were  oraered  to  pay  the  costs  of  the 
Six  Clerk. 

^This  bill  was  filed  in  1827  by  two  residuary  legatees  against  the  sxeootors  and 
trustees,  and  against  the  other  residuary  legatees,  for  the  puqwse  of  adminis-[2^]- 
tering  the  estate  of  the  testator.  One  oi  the  parties  interested  in  the  residoe  was  the 
Defendant  John  Tompson  the  younger. 

By  an  order,  made  upon  the  motion  of  the  Plaintiffs  and  on  notice  to  the  other 
parties,  Mr.  Yesey,  the  senior  Six  Clerk  not  towards  the  cause,  was  appointed  guardian 
of  the  Defendant  John  Tompson  the  younger,  who  was  stated  to  be  an  infant,  for  the 
purpose  of  putting  in  his  answer,  and  by  'niom  he  might  defend  the  suit  Mr.  Vesey 
accordingly  put  in  a  common  infant's  uiswer,  submitting  his  rights  and  interests  to 
the  protection  erf  tiie  Court. 

The  cause  came  on  in  1829,  when  Mr.  Vesey  appeared  for  the  IMendant  John 
Tompson  the  younger,  and  a  decree  was  made,  under  which  the  accounts  and  other 
poceedings  were  taken  in  the  Master's  office. 

In  November  1842  the  cause  came  on  for  hearing  on  further  direetions,  when  it 
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appeared  John  Tompsoa  the  younger,  though  treated  as  an  infant  throa^mt 
the  prooeedingB  had,  at  the  institution  of  tiie  suit,  and  at  the  time  of  the  aj^intnteot 
of  guardAn,  attained  hia  age  of  twenty-one,  and  waa  upwArda  of  thirty  yean  ai  age. 

The  prooeedings  having  been  thus  found  to  be  defective,  the  Court  gave  leave  to 
the  Plaintiffs  to  file  a  supplemental  bill,  for  the  purpose  of  supplying  the  defect. 

A  supplemental  bill  was  accordingly  filed      the  Plaintiffs,  praying  that  duy 
might  have  the  benefit  of  the  decree  and  proceedings  as  against  tfohn  Tompeon 
younger,  with  liberty  for  him  to  surcharge  and  falnfy  the  accounts  of  the  trnsteai 
and  executors,  or  that  the  decree  made  in  the  original  cause  might  be  [^73]  made  in 
the  present  cause,  and  that  ail  proper  accounts  and  inqoiriea  mi^t  be  directed. 

The  trustees  axtd  exeeutors  submitted  that  their  accounts  ought  not  agjun  to  be 
taken,  and  insisted  that  John  Tompeon  the  younger  had  acqnieMed  in  t£e  former 
proceeding. 

Mr.  Kindersley  and  Mr.  Lloyd,  for  the  Plaintiffs,  argued  that  John  Tompson  Uie 
younger  was  bound  by  acquiescence :  that  every  opportunity  had  been  given  and 
would  be  given  him  to  examine  the  accounts,  and  that  no  possible  good  could  arise 
from  taking  them  again. 

Mr.  Spenoe  and  Mr.  Bazal^tte,  for  John  Tompson  the  younger,  argued  that  be 
was  not  bound  by  the  proceedings  which  had  taken  place  in  his  absence. 

Mr.  Purvis  and  Mr.  Benshaw,  for  the  executors  and  trustees,  insisted,  that  having 
regularly  passed  their  accounts,  in  the  presence  of  parties  interested,  and  by  whom  th^ 
had  been  steiotly  somtinieed,  tjiey  ou^t  not  to  be  retaken. 

Thx  Master  of  the  Bollb  aaid,  that  the  proceedings  in  t^e  cause  having  really 
taken  place  in  the  absence  of  John  Tompson  we  younger  were  not  binding  on  him  ; 
tiiat  the  accounting  parties  were  stall  liable  to  him,  ana  that  he  might  now  file  a  bOl 
to  have  the  accounts  taken  again  in  his  presence ;  but  though  the  executors  could 
not  protect  themselves  from  the  claim  of  that  Defendant,  they  might  still  refuse  to 
account  again  to  the  Plaintiffs  and  the  other  persons  in  whose  presence  the  accoants  ( 
had  already  been  taken.    The  difficulties,  he  added,  were  such,  that  the  parties  had  ' 
better  come  to  some  [^4]  reasonable  arrangement,  which  would  preveot  a  veiy  i 
serious  expense,  and  which,  in  all  probability,  would  produce  no  good  whatever  to 
any  party. 

The  cause  stood  over,  and  an  arrangement  was  ultimately  made  for  the  payment 
of  the  costs  of  John  Tompson  the  younger  out  of  the  Plaintoflb'  share  oi  the  fond,  and 
he  then  agreed  to  be  bound  by  the  previous  proceedings. 

Feb.  17.   Mr.  Bomilly  asked  for  the  costs  of  Mr.  Yeaey. 

Mr.  Kindersley  uid  Mr.  Lloyd,  cohMl 

The  Master  of  the  Rolls  [Lord  Langdale],  bein^  of  opinion  that  the  i 
proceedings  had  arisen  from  the  negligence  of  the  Plaintifis,  ordered  them  to  pay 
costs. 

[274]   Grkkn  v.  Badliey.   Feb.  13,  14,  1844. 

A  case  of  breach  of  trust  was  alleged  on  the  pleadings  against  trustees  and  execnt 
for  not  having  sold  an  estate,  but  at  the  first  hearing  the  common  accounts 
were  directed.   Held,  on  fnrdier  directions,  that  t^e  Defendants  could  not  be 
charged  with  l^e  breach  of  trust,  and  that  inquiries  could  not  be  then  directed 
that  object. 

The  testator  devised  his  Sedgley  Hall  estate  to  his  trustees  in  fee,  on  trust,  i 
they  should  "within  two  years  next  after  his  decease,  or  so  soon  afterwards 
should  be  satisfied  as  to  the  quantity,  quality,  and  nature  of  the  mines  and  i 
if  any,  lying  in  or  under  all,  or  any  part  or  parts  of  the  said  lands  and  pr  ~  ' 
such  other  time  afterwards,  as  they  or  [275]  he,  in  their  or  his  discretion,  \ 
proper,  absolutely  sell  and  dispose  of  the  said  messuage,"  &c,  and  out  «i 
until  the  sale,  and  the  produce  of  the  sale,  to  pay  the  barges,  and  a  '  ' 
and  invest  J&1400  on  certain  trusts,  and  divide  the  residue  as  therais 
he  appointed  his  trustees  his  executors. 

The  testator  died  in  1814. 
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This  bill  was  filed  in  1827  by  some  parties  interested  in  the  residue,  praying  the 
wUblishment  of  the  will,  the  execution  of  the  trusts,  and  the  accounts  of  the  real 
and  peraonal  estate  received  by  the  trustees,  or  which,  "  without  their  wilful  default^ 
might  have  been  received." 

The  bill  charged,  that  the  trustees  ought  to  have  ascertained  the  mines  and 
mioerals  under  the  estate,  and  ought  to  have  proceeded  to  a  sale  thereof ;  that  they 
had  not  ivooeeded  to  ascertain  the  mines,  &a,  until  very  lately,  when  they  bored  the 
nid  estate  for  tiiat  purpose,  and  that  they  had  never  taken  any  steps  to  have  the  said 
wtste  sold 

The  cause  was  heard  in  July  1831,  when  a  decree  was  made  establishing  the  will, 
declaring  the  trusts  ought  to  be  performed,  and  directing  accounts  of  the  real  and 
iwBODal  estate  to  be  taxen,  and  the  Master  was  directed  to  enquire,  whether  it  would 
be  for  the  benefit  of  all  parties  interested  in  the  Sedgley  Hul  estate  that  the  same 
ahould  be  sold,  reserving  the  mines  and  minerals. 

The  Master  proceeded  to  take  the  aooounts ;  but  such  of  the  parties  interested  in 
Uiewoduoe  of  the  estate  as  had  been  infanta,  having  all  become  adult^  he  did  not 
[270]  proceed  in  the  enquiry  respecting  it.  He  made  his  repent,  and  when  tihe  eause 
Mme  on  for  further  directions,  the  estate  had  not  been  aold. 

Mr.  Kindersley  and  Mr.  Lloyd,  for  the  Pluntiffa,  sought  to  charge  the  trustees  for 
t  breach  of  tru^  in  not  having  taken  proper  steps  for  ascertaining  the  minerals 
lod  seUing  the  estate  within  a  reascMiabfe  period.  With  that  view  they  asked  for 
nquiries. 

Mr.  Turner  and  Mr.  Harwood,  and  Mr.  Spence  and  Mr.  Bazalgette,  for  parties  in 
tiie  same  interest. 

Mr.  Purvis  and  Mr.  Benshaw,  eon/rd,  contended,  that  the  point  having  been 
raised  by  the  pleadings,  the  Plaintiffs  could  not,  after  the  decree  which  had  been 
made,  extend  the  relief  so  as  to  charge  the  trustees  and  executors  in  the  way 
ptapoaed. 

Mr.  Lloyd,  in  reply. 

Thx  Master  of  the  Bolus  [Lord  Langdale].  That  the  trusts  of  this  will  have 
not  been  duly  carried  into  execution  aooordinff  to  the  intention  of  the  testator  admits 
of  no  doubt.  The  question  now  is,  whether  the  trustees  are  to  be  ehar^  with  any 
<rf  the  consequences  oi  the  undue  execution  of  the  trusts.  Gonsidenng  that  the 
testator  directed,  by  his  will,  that  the  estates  devised  should  be  sold,  that  he  died  in 
1814,  and  that  we  fure  now  in  the  year  1844,  and  no  sale  has  been  made  ;  considering 
farther  the  mode  in  which  this  suit  has  been  prosecuted,  it  cannot  be  matter  of 
surprise  that  the  parties  interested  in  the  estate  are  discontented,  and  should 
exert  themselves  to  charge  the  trustees.  The  question  is,  whether  on  the  present 
[j477J  occasion  and  in  the  present  suit,  they  can  he  lawfully  chared. 

The  testator,  by  his  will,  directed  that  the  estate  and  minerds  should  be  sold  by 
the  trustees  "  witMn  two  years  from  the  time  of  his  death,  or  as  soon  afterwards  as 
they  or  he  should  be  satisfied  as  to  the  quantity,  quality,  and  nature  of  the  mines 
and  minerals  (if  any)  in  or  under  all  or  any  part  or  parts  of  the  said  lands  and 
premises,  or  at  such  other  time  or  times  afterwards  as  they  in  their  discretion  should 
think  proper."  It  has  been  much  discussed,  whether  this  is  an  abeolnte  direction  to 
the  trustees  to  sell,  or  one  depending  on  their  proceeding  to  ascertain  the  quantity 
and  quality  of  the  minerals.  It  is  not,  however,  necessary  to  decide  it.  The  estate 
was  not  sold  when  the  bill  was  filed  in  1827 ;  and  though  it  appears  that  some 
previous  attempt  had  been  made  to  bore  in  these  fields  to  discover  the  existence  of 
minerals,  yet  it  does  not  appear  to  have  been  effectual  or  to  have  turned  to  any 
good  aoeount. 

This  bill  distinctly  alleges,  that  the  estate  ought  to  have  been  sold,  that  the 
bnatees  ought  to  have  proceeded  to  ascertain  the  quantity  and  quality  of  the  minerals, 
and  it  states  they  have  not  done  so.  The  Defendants  in  their  answer  admit  that  they 
have  not  done  so.  The  veiy  things,  therefore,  which  are  now  dwelt  upon  at  such 
lengUi,  appesxed  on  the  pleadings  at  the  original  hearing. 

The  cause  came  on  to'  be  hwd,  and  what  was  done  t  Was  there  any  declaration 
the  trustees  ought  to  have  proceeded  to  a  sale  1  So  far  from  it,  the  Court  took 
notice  tJiat  there  hsd  been  no  sale,  and  refwred  it  to  t^e  Master  to  ascertain  whether 
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it  would  be  for  the  benefit  of  all  parties  that  a  sale  should  take  place.  The  Cooit 
therefore  had  before  it  upon  the  [278]  pleadingA  this  charge,  and  there  were,  at  tiw 
hearing,  persons  capable  of  impeaching  the  conduct  of  the  trustees  in  respect  <A  it, 
yet  they  obtain  this  decree  for  an  account  scarcely  differing  from  the  most  ordinsiy 
decree.  When  the  puties  came  to  take  the  accounts  in  the  Master's  office,  tJie  Master 
was  not  satisfied  with  the  Plaintiffs  being  represented  by  the  same  solicitor  aa  the 
Defendants,  and  directed  the  proceedings  to  be  ocoducted  by  uiother  soluntor,  wko 
beoame  diarged  with  the  protection  ol  tiie  interest  of  the  Plaintift;  he  h«l  i& 
opportunity  of  ascertaining  what  were  the  points  in  issue,  and  if  he  found  that  tJwy 
were  not  properly  put  in  issue,  so  as  to  enable  his  dients  to  obtain  all  die  relid  he 
thought  tnem  entiued  to,  he  might,  by  the  leave  of  the  Court,  hare  brought  fonnnl 
fresh  charges  by  supplemental  bill ;  but  what  he  did  was  to  adopt  the  prooeediDgs, 
and  to  proceed  to  carry  into  execution  the  decree  as  he  found  it.  I  do  not  say  tut 
he  was  guilty  of  any  neglect,  but  he  could  not  act  thus  and  afterwards  claim  other 
relief.  If,  from  new  circumstances,  he  considered  his  clients  entitled  to  further  or 
different  relief,  he  ought  to  have  come  forward  with  4  proper  application  to  enable 
them  to  have  it.  I  am  of  opinion  that  the  Plaintiffs  must  be  considered  as  having 
adopted  the  whole  proceedings.  I  must  consider  this  case  as  proseeuted  by  the  same 
solicitor  &om  beginning  to  end,  uid  that  the  Plaintiffs  are  not  entitled  to  any  reli^ 
different  from  that  given  by  the  origiDal  decree  and  oonse^ent  therecm.  By  thit 
decree  the  common  and  oratnary  account  was  directed  and  the  Defendants  coaU 
never  have  imagined  that  it  was  open  to  the  Plaintiffs  to  have  any  such  relief  aguBSt 
them  as  that  which  is  now  asked.  I  do  not  think,  under  the  circumstances,  I  ou^t 
to  direct  any  such  inquiry  as  that  which  is  sought^  for  the  purpose  of  chafing  the 
Defendants  with  the  loss. 

Nom— See  OarUmd  v.  IMewood,  1  Beav.  527. 


[279]  Gbxinwood  0.  Bothwbll.  FA.  13, 1844. 
[For  other  proceedings,  see  6  Beav.  492  ;  7  Beav.  291.] 

An  estate  subject  to  a  mortgage  was  devised  to  executors  for  a  term  for  paymat  of 
debts  uid  subject  thereto,  to  one  for  life,  with  remainder  over.  The  exeeoton 
joined  in  a  transfer  of  the  mortgage,  and  raised  a  further  sum  alleged  to  be  necesearf 
for  payment  of  the  debts.  The  tenant  for  life,  with  the  concurrence  of  the  execBton 
afterwards  sold  the  property  absolutely,  and  the  purchaser  paid  off  the  mortew^ 

A  bill  being  filed  by  the  remainder-man  to  redeem  the  purchaser,  on  payment  d  m 
original  mortgage  only,  and  the  cause  being  set  down  on  an  objectaon  for  wast  cf 
parties :  Held,  that  the  Plaintiff  was  not,  at  present^  bound  to  make  the  execolon 
parties. 

Costs  of  setting  down  a  cause  on  an  objection  for  want  of  parties  reserved  to  tk 
hearing. 

The  testator  being  seised  of  some  property  at  Clayton,  subject  to  a  mortgage  for 
^400  to  Duckett,  secured  by  a  term  of  1000  years,  made  his  will  in  1811,  whereby 
he  gave  as  follows : — *'  I  will  and  direct  that  all  my  just  debts,  funeral  expenses,  the 
«oBt8  and  charges  of  proving  and  registering  this  my  will,  and  also  the  several  legaries 
hereinafter  by  me  bequeathed  shall  be  paid  and  satisfied  by  my  trustees  and  executon 
hereinafter  named,  out  of  my  real  and  personal  estate,"  and,  after  giving  a  legacy  and 
annuity,  he  devised  to  Joseph  Greenwood  and  James  Northrop,  their  executors,  &e., 
all  his  lands,  tenements,  &c.,  for  the  the  term  of  1000  years,  on  trust  to  keep  the 
premises  in  repair,  to  keep  down  the  mortgage,  and  pay  the  residue  to  Ann  Beod^ 
for  life,  and  subject  as  aioresaid,  he  gave  the  property  in  quwtion  to  Jonas  Greenvood 
for  life,  with  remainder  to  his  issue  (as  purchasers)  as  tenants  in  commoD  in  fe^  sod 
he  appointed  Joseph  Greenwood  and  James  Northrop  executors. 

The  testator  died  soon  after,  and,  at  his  death,  Jonas  Greenwood  had  several 
children  living.   The  executors  proved  his  will 
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By  ao  indenture,  made  in  1812,  between  Duokett  of  the  first  part,  the  executors 
of  the  testator  of  the  second  part,  and  Mann  of  the  third  part,  reciting  that  ^£406  was 
dae  OD  the  mortgage,  and  that  the  executors  had  requested  Mann  to  lend  them  the 
tm  of  £t50,  as  well  [280]  to  enable  them  to  pay  off  the  said  sum  of  £406  as  also  to 
enable  them  to  discharge  sundry  other  just  debts,  amounting  together  to  the  sum  of 
which  remained  owing  to  o^er  creditors  of  t^ie  testator,  the  property  in  question 
vai  emveyed  by  Duokett  and  tiie  executors,  for  and  daring  all  the  then  residue  and 
rBiuinder  of  the  several  uid  respective  terms  <rf  years  therein,  subject  to  redemption 
on  wyment  of  £660. 

In  1823  Jonas  Greenwood,  the  tenant  for  life,  agreed  to  sell  the  ^mises  to  Abraham 
Tempest  for  £400,  and  by  deed  dated  March  1823,  in  consideration  of  £400  paid  by 
Abraham  Tempest  to  Mann  in  satisfaction  of  his  mortgi^e,  and  for  a  nominal  considera- 
tioD,  the  property  was  absolutely  conveyed  by  Mann  and  Jonas  Greenwood  and  by  Joseph 
Graenwwxl  and  James  Northrop,  the  executors,  to  Tempest  in  fee.  The  mortgitfe 
term  was  assigned  in  trust  for  the  purchaser,  and  the  term  of  1000  years  created  by  the 
will  was  merged.  Jonas  Greenwood  further  assured  the  property  to  Tempest  by  fine 
with  proclamations.  Tempest  laid  out  a  large  sum  of  money  on  the  property ;  and  in 
1826  ne  mortgaged  it  to  Messrs.  Bawson,  and  in  183&  Tempest  and  Messrs.  Eawson, 
io  oonsideratioo  of  £3000,  conveyed  the  property  absolutely  to  the  Defendant  Bothwell. 

Jffliaa  Greenwood  died  in  1840,  and  his  children  thereupon  filed  this  bill  insisting 
that  he  was  tenant  for  life  only,  and  seeking  to  redeem  on  payment  of  the  mortgage 
of  £400  and  interest.  It  was  decided  on  a  former  oocasioo  that  Jonas  Greoawood 
was  merely  tenant  for  life.    (See  6  Beav.  492.) 

The  Defendant,  bv  his  answer,  raised  three  objections  for  want  of  parties,  two  of 
which  having  been  submitted  ]^81]  to  by  the  Plaintiffs,  it  is  unnecessary  to  state  them. 
The  third  was  as  follows : — "That  if  the  Plaintiffs  should  be  decreed  to  be  entitled  to 
any  right  or  relief  in  the  premises,  then  the  proper  accounts  ought  to  be  taken  of  and 
•conceming  the  said  testator's  estate  and  debtSj  and  other  matters  connected  thmwith, 
ID  the  presence  of  all  the  necessary  parties  to  such  aoooants." 

The  cause  was  set  down  on  the  objection  for  want  of  parties,  under  the  S9th 
Order  of  August  1841.   (Qrd.  Can.  176.) 

Mr.  Tomer  and  Mr.  Thomas  Turner,  for  the  Plaintifi.  The  real  and  personal 
representatives  of  the  testator  are  not  necessary  parties  to  the  snit  It  is  not 
suggested  that  any  debt  or  legacy  now  remains  unpaid.  Where  executors  having 
a  power  to  mortgage  for  payment  of  debts  exercise  it,  the  Court  has  never  held  that 
the^  were  necessary  parties  to  a  redemption  suit^  unless  ^e  equity  of  redemption  is 
limited  to  them.  You  cannot  combine  a  suit  to  administer  an  estete  with  a  suit  for 
redemption.    Pearse  v.  Hetmti  (7  Sim.  471). 

Mr.  Boupell  and  Mr.  Rogers,  for  the  Defendant.  The  trustees  and  executors  are 
necessary  parties  to  this  suit.  The  Plaintiffs  claim  subject  to  the  debts  and  legacies, 
and  are  entitled  to  nothing  until  they  are  paid.  The  Defendant  insists  that  the 
execotors  and  trustees  have  properly  sold  under  the  powers  contained  in  the  will :  if 
the  Plaintiffs  dispute  the  vahdity  of  tiie  acts  of  the  executors,  such  executors  should 
be  brought  here  to  contest  that  allegation. 

The  Master  of  ths  Bolls  [Lord  Langdale].  The  testator,  by  his  will,  charged 
his  real  estate,  [282]  which  was  subject  to  a  mortgage,  with  the  payment  of  his 
debts,  and  creatcfl  a  term  of  1000  years,  by  means  of  which  the  amount  was  to  bo 
raised  by  his  trustees  and  executors.  It  does  not  appear  that  anything  was  raised  by 
virtue  of  this  devised  term ;  but  after  the  testator's  death,  the  trustees  and  executors 
joined  in  a  transfer  of  the  mortgage,  and  they  on  the  same  occasion  raised  an 
additional  sum  of  £144,  which  it  was  stated  was  necessary  for  enabling  them  to 
discharge  sundry  debts  of  the  testator.  I  do  not  mean  to  deny  that  Bothwell  may 
be  entitled  to  credit  for  any  portion  of  the  money  which  may  have  been  applied  in 

eyment  of  the  testator's  debts.  Supposing  that  to  be  so,  it  will  form  part  of 
>thweir8  defence  to  the  suit  He  has  a  right  to  say  to  the  Pluntiffii,  "You  are  not 
endtled  to  redeem  me  on  payment  of  £400,  because  a  further  sum  of  £144  has  been 
raised  and  applied  in  payment  of  the  debts  of  the  testator."  But  hta  the  Defendant 
a  tight  to  insist  that  this  matter  shaJI  be  brought  forward  by  the  Plaintiffs,  whose 
«laim  is  to  have  the  estate  subject  only  to  the  mortgage  for  £400 1   I  think  not^  for 
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tbil  w  part  of  Rothwell's  defence,  which  the  Plaintiflfo  are  not  bound  to  iRing 
fonrard. 

The  question  of  costs  was  discussed,  and  Osborne  v.  Foreman  (2  Hare,  656),  vu 
oited. 

The  Mastbb  of  the  Bolls  said  be  should  reserre  tilie  eosto  until  the  heirii^ 
when  he  shoold  be  better  able  to  see  into  the  leal  merits  of  the  cue. 


[283]  Bill  v.  DtmKORE.  Nov,  25,  1843;  Jan.  11, 1844. 

Liberty  given  to  file  a  supplemental  answer  to  oorrect  a  date  in  the  onginil 
answer. 

On  such  an  application  the  Defendant  must  account  for  the  mistake,  and  dw 
truth  of  the  proposed  answer,  and  the  terms  in  which  it  is  intended  to  file  it» 
must  be  verified. 

This  was  an  applioation  for  leave  to  file  a  supplemental  anawer  to  eonect  n 
alleged  erroneous  date  in  the  original  answer. 
The  following  is  an  outline  of  the  case  : — 

In  October  1826,  Mr.  Ord  and  the  Plaintifi*  Mr.  Bell,  as  his  surety,  exeeated  s 
bond  for  £2000  to  a  Mr.  M&rston. 

The  finn  of  ShuttJeworth,  Imp»m  &  Wartnsby  ^the  Defendant),  were  ooneemed 
in  the  transaction  for  Ord  and  Marston.  Marston  died,  and  Wartnaby  and  Danmoi^ 
his  executors,  having  commenced  proceedings  at  law  on  the  bond  against  Bell,  he 
filed  this  bill,  to  restrain  the  action  and  to  be  relieved  from  tiie  bond,  on  die 
ground,  first,  that  time  having  been  given  to  the  principal  debtor,  the  sure^  hid 
been  thereby  released ;  and,  secondly,  that  payments  had  been  made  by  the  piin^i^ 
on  account. 

The  bill  alleged,  that  the  solicitors  were  aware  "  that  the  £2000  was  for  Uie  sole 
use  of  Ord,  and  that  the  Plaintiff  received  no  part  thereof,  and  joined  in  the  boDd  to 
secure  the  payment  of  the  £2000  solely  as  a  surety  for  Ord,  and  t^e  £2000  **• 
received  by  Messrs.  Shuttleworth,  Ingram  &  Wartnaby,  as  the  solicitors  and  aguti 
of  Ord,  and  applied  by  them,  on  his  account ;  a  luge  portion  of  it  being  retaiiud  bf 
them  in  payment  of  debts  and  bills  of  costs  due  oy  him  to  the  said  firm,  w  tin 
individual  partnera  therein." 

[284]  The  D^endants  Dunmore  and  Wartnaby,  by  their  answer,  admitted  tk 
negotiation  for  the  loan  and  the  giving  the  bond  in  October  1826 ;  and  Wartnatif 
stated  and  Dunmore  said  he  had  been  informed  and  believed,  though  he  did  notknor 
the  same  of  his  own  knowledge  ["that  the  said  sum  of  £2000  was  paid  by  Mantm 
to  Shuttleworth  in  two  instalments  of  £500  and  £1500  in  the  months  of  April  «d 
October  1827;  and  that  the  said  sum  of  £500  was  paid  by  ShattlewOTth,  utto 
solidtor  of  both  puties,  to  the  Defendant  Ord  in  the  month  of  Apnl  1827  ;  and  thii 
the  said  sum  of  £1600  was,  in  the  month  of  October  1827,  carried  over  from  d»  : 
credit  of  Marston  in  account  with  the  said  firm  of  Shuttleworth,  Ingram  &  WniixaAif, 
to  the  credit  of  Ord  with  the  said  firm  "]. 

A  motion  was  now  made  that  the  Defendants  mi^t  be  at  liberty  to  fits  & 
supplemental  answer,  for  the  purpose  of  correcting  a  mistake  in  their  snswo',  hf 
substituting  1826  for  1827  in  the  above-mentioned  paragraph  which  is  oont^iwd 
between  bnokets.   The  notice  of  motion  stated  in  terms  the  jnxtposed  supplonaitU  j 
answer. 

The  affidavit,  in  support  of  the  motion,  stated  that  the  Defendants  had  roadesa  ; 
unintentional  mistake  as  to  the  date,  the  year  1827  having  been  by  mistake  inserted 
for  1826.    That  the  date  had  been  correctly  stated  in  the  original  instruetiotts  f«'  the 
answer,  but,  by  mistake,  incorrectly  stated  in  the  further  instructions. 

Mr.  Kindersley  and  Mr.  Faber,  in  support  of  the  motion. 

[286]  They  cited  Strange  v.  CoUms  (2  Yes.  &  R  163),  TidsmU  v.  Bomftr  (7  Sia.  I 
64),  fnae  V.  Sayer  (6  Sim.  566). 

Mr.  Femberton  Leigh  and  Mr.  Bates,  eonMt. 
They  cited  Qretnwood  t.  AtMnuon  (4  Sim.  64). 
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The  Uaster  of  the  Rous  [Lord  Langdalel  At  present  I  am  not  able  either 
to  retuse  or  grant  the  application.  The  object  of  the  Court  is  to  allow  neither  party 
to  obtain  a  victory  at  the  expense  of  truth.  There  must  be  an  affidavit  of  the  truth 
of  the  intended  answer  and  of  the  terms  in  vhioh  it  is  proposed  to  file  it.  The 
motion  must  stand  over  for  a  further  affidavit. 

Jon.  11,1 844.  A  further  affidavit  was  produced  in  aooordanoe  with  the  reqaisitioD 
of  the  Court,  and  the  motion  was  now  renewed. 

Mr.  Kinderaley  and  Mr.  Faber,  in  support  of  the  motion. 

Mr.  Gr.  Turner  and  Mr.  Bates,  coiUriL 

The  Master  or  the  Rolls.  One  question  in  this  case  is,  when  the  consideration 
for  tiiis  b(nd  was  paid.  It  is  stated  in  the  answer  to  have  been  in  1827 ;  but,  upon 
«n  examination  of  tiie  entries  in  the  books  and  documents,  it  is  now  distinctiy  sworn 
that  this  was  a  miatak^  and  that  this  took  place  [286^  va  1826.  When  the  came 
comes  on  for  hearing  it  will  be  important  to  ascertain  whether  it  was  in  182S 
or  1827. 

I  should  be  sorry  to  let  fall  a  word  which  might  imply  that  the  Court  considers  it 
a  trifling  matter  to  allow  a  party  who  has  solemnly  declared  one  thing,  to  put  in  a 
second  answer  quite  inconsistent  with  his  former  solemn  statement  I  have  felt  it 
necessary  to  require  the  party  not  only  to  account  for  the  mistake,  but  to  produce  the 
answer  in  the  very  terms  and  words  he  pledges  himself  to  swear  it.  Not  being 
■atiBfied  on  a  former  occasion  the  case  stood  over. 

The  Defendant,  in  a  case  like  this,  must  shew  that  the  fact  alleged  to  be  erroneous 
is  material :  that  the  error  arose  under  snch  ciraumstanoes  as  not  to  fix  him  with  the 
first  statement ;  and  he  must  also  shew  the  terms  in  which  he  proposes  to  introduce 
the  new  {^legation.  (See  Haslar  v.  ffolUs,  2  Beavan,  236 ;  Smi^  r.  £itn^Iey,  5  Beavan^ 
432,  and  Whitemhe  v.  itfrncAtn,  1  Wilson,  C.  C.  1.) 

If  it  appeared  that  this  gentleman,  in  making  the  first  statement  on  oath,  had 
been  apeculating  in  his  defence,  and  was  now  endeavouring  to  fit  the  allegations  on 
the  record  with  the  evidence  which  he  has  since,  from  time  to  time,  picked  up,  or  if 
he  came  forward  under  circumstances  which  plainly  shewed  that  he  had  been  guilty 
of  extraordinary  negligence  or  temerity  in  pledging  his  oath  to  a  particular  state- 
ment, I  might  hesitate  before  I  granted  the  api^ication.  When  the  proper  time 
arriTee,  the  matters  now  alleged  will  deserve  serious  attention,  and  may  then 
hane  heavily  on  the  Defendant;  bat  at  fffesent  I  eannot  come  to  a  conclusion 
m  tnem. 

[287]  I  do  not  say  what  would  be  the  effect  of  the  new  statement  The 
Defendant  has  said  ttiat  the  payment  was  made  in  1827,  and  if  now,  leave  of 
tiie  Court,  he  be  permitted  to  state  that  it  took  plaee  in  1826,  these  two  inconsistent 
statements  will  remain  on  record,  and  when  the  cause  comes  on  for  hearing,  the  effect 
fA  them  will  have  to  be  considereid. 

It  is  to  be  observed  that  if  the  new  allegation  be  introduced,  the  Plaintiff  will  have 
a  full  opportunity  of  amending  his  bill  and  of  interrogating  tbe  Defendant  as  to  all 
Aose  new  facts  and  circumstances  with  a  view  of  throwing  discredit  on  the  new 
aUc^tion.  On  the  whole,  it  appears  to  me  that  the  daneer  of  doing  injusdoe  will 
be  greater  by  refusing  than  by  granting  the  application.  The  Defendant  must,  there- 
Cure^  have  the  indulgence  he  asks  upon  payment  of  all  the  costs. 

FoRH  OF  Order. — After  reciting  that  it  had  been  moved  that  the  Defendants 
might  be  at  liberty  to  file  a  supplemental  answer  to  the  Plaintiff's  bill  for  t^e  purpose 
[tf  correcting  an  error  in  the  clause  in  their  answer  to  the  said  bill,  be^nning  in  the 
55tb  folio  of  the  said  answer,  and  ending  in  tbe  67th  folio  of  the  said  answer,  and 
which  clause  was  in  the  words,  ^c.  [stating  it],  "his  Lordship  doth  order  that  the 
Defendants  Duumore  and  Wartnaby  be  at  liberty  to  file  a  supplemental  answer  to 
the  Plaintiff's  bill,  in  the  form  of  the  draft  signed  by  counsel  and  referred  to  in  the 
iffidavit  of  the  Defendant  Wartnaby,  sworn,  &c.,  as  the  exhibit  marked  with  the 
irtter  A.   And  it  is  ordered  that  the  Defendants  pay  the  costs,"  &c. 
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[288]  Davis  v.  Pbout.  Nov.  9. 10,  Dee.  11,  1843 ;  Jiul  27,  /VA.  13, 1844. 
[See  Butler  v.  BuiUr,  1886,  16  Q.  R  D.  377.] 

Property  was  given  in  trust  "  for  the  sole  and  absolute  use  "  of  a  female  infant  Bkn 
afterwards  married  under  age,  and  a  settlement  was  made  giving  half  to  the  wife 
for  her  separate  use,  and  the  other  half  to  the  husband.  A  ImU  was  filed  the 
husband  and  wife,  after  the  latter  had  come  (rf  age,  ^jainst  the  tnuteei^  aeekug  to 
charge  them  with  a  breach  of  trust.  The  Court  tnou^t  tiie  frame  of  die  nit 
improper,  but  gave  leave  to  amend ;  and  the  wife  being,  by  amendment,  made  ta 
sue  by  her  next  friend,  a  decree  was  made. 

After  publication,  a  bill  filed  by  husband  and  wife  was  amended  by  making  the  vUft 
sue  by  her  next  friend.    Held,  that  the  evidence  was  still  receivable. 

The  testator,  by  his  will  dated  in  1819,  devised,  &c.,  some  real  and  perscHial  esUle 
to  trustees,  upon  trust  "for  the  sole  and  absolute  use  of  his  daughter  MaiyAu 
Prout,"  in  case  she  should  attain  twenty-one,  with  maintenance  in  the  meantim^ud 
with  a  gift  over  in  case  she  should  die  before  she  attained  twenty-one. 

The  testator  died  shcnrtly  after. 

In  1839  the  Phiintiff  Mr.  Tlvris  married  Ifary  Ann  Prout,  then  a  minor,  ud  a 
settlement  was  thereupon  made,  whereby  they  oorenanted  to  convey  the  ^perty  o 
Mary  Ann  Prout  to  trustees,  upon  trust,  as  to  one  moie^,  to  the  separate  me  o 
Mary  Ann  for  life,  and  as  to  the  other  half  upon  trust  for  Davis  for  life,  with  eertaii 
limitations  to  the  children  of  the  marriage. 

Mary  Ann  Davis  attained  twenty-one  in  1840,  and  in  1841  this  bill  was  filed  hf 
Davis,  his  wife  and  the  only  child  of  the  marriage,  to  make  the  trustees  responUii 
for  certain  alleged  breaches  of  trust. 

Mr.  Pemberton  Leigh  and  Mr.  Rogers,  for  the  Plaintifis. 

Mr.  Turner  and  Mr.  Kinglake,  and  Mr.  Kindersley  and  Mr.  Tripp,  for  tli< 
Defendants,  objected  that  no  relief  could  be  had  upon  the  record  as  it  was  now  ^89. 
framed,  for  the  property  was  held  for  the  separate  use  of  the  wife,  and  therefore  : 
suit  in  which  liie  husband  joined  as  Co-plaintaff  could  not  be  supported ;  ifak$  ft 
Parker  (2  Keen,  59),  Reeve  v.  Dalby  (2  Sim.  &  St  464).  Here  the  nroperty  was  give 
by  the  will  "  for  the  sole  and  absolute  use  "  of  Mrs.  Davis,  and  this  was  equinleo 

to  a  gift  for  her  separate  use ;  Ex  parte  Bay  (1  Mad.  199),  v.  Ljfne  (Yoasa 

562),  2  Roper  on  Husband  and  Wife,  164.  That  if  there  existed  any  question  on  w 
pointy  the  interests  of  the  husband  and  wife  would  be  so  conflicting,  that  theyeook 
not  sue  together  as  Co-plaintiffs. 

That  the  settlement  having  been  made  during  the  infancy  of  the  wife,  wu  not 
binding  on  her ;  Simson  v.  Jones  (2  Rubs.  &  M.  374),  Ji^nsm  v.  Johnson  (1  Keen,  M) ; 
and  that  therefore  the  whole  prMoerty  was  still  her  separate  estate. 

Mr.  Pemberton  Lei^h  and  Mr.  Rogers,  contril.  The  objection  not  having  Wi 
taken  by  the  answer,  it  is  incompetent  for  the  Defendants  to  insist  on  it  at 
present  stage  of  the  cause.  Such  technic^  objections  may  be  valid  if  taken  b 
demurrer,  and  yet  the  Court  will  not  listen  to  them  at  the  heaii^,  as  in  the  initaM 
of  an  objection  for  moltifariousneas.  (See  IFynne  v.  Ckdkmder,  1  ^ss.  393 ;  Greemm 
V.  ChurtJiill,  1  Myl.  &  K.  659.)  In  this  case  there  is  no  miajoinder ;  for  both  tb 
husband  and  wife  have  an  independent  interest  in  the  fund,  and  a  common  interei 
to  make  the  trustees  responsible.  When  the  fund  has  been  recovered  by  this  eat 
the  Court  will  protect  the  interest  of  the  wife.  If  the  property  were  seUled  to  tl 
separate  use  of  the  wife  by  the  [290]  will  so  as  to  exclude  the  husband,  still  by  tt 
settlement,  the  husband  has  acquired  an  interest,  and  the  wife  baa  adopted  thi 
settlement  after  attaining  twenty-one,  which  she  had  the  power  of  dtrin^  she  beiii 
considered  a  feme  sole,  as  to  her  separate  estate. 

The  Master  of  the  Rolls  [Lord  Langdalel  This  is  not  the  first  time  thi 
this  point  has  been  raised  before  me.  There  can,  nowever,  be  no  doubt  of  tiie  ml 
as  now  established.  The  difficulty  in  a  suit  constituted  like  the  present  is  not  s 
much  in  protecting  the  wife's  interest  against  her  husband,  but  because  in  • 
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record  the  suit  is  considered  as  that  of  the  husband  alone ;  and  if  this  bill  were  now 
dismissed  on  the  merits,  the  wife  might  the  next  day  file  another  bill  for  the  very 
same  objeot,  and  would  not  be  bound  by  the  former  decree ;  this  is  the  ground  on 
which  the  present  objection  is  to  be  decided.  Though.  I  have  some  reason  to  think  that 
the  object  of  the  Defendants  is  to  delay,  I  cannot  refuse  to  listen  to  their  objection. 

There  must  be  leave  given  to  the  Plaintiffs  to  amend  and  set  the  record  right. 

Jan.  17,  Feb.  13,  1844.  The  Plaintifis  amended  their  bill  by  adding  Mr.  Jackness 
as  the  next  friend  of  the  wife ;  but  the  husband  was  still  con^ued  aa  a  Co-plaintiff. 
The  caiue  again  came  on  for  hearing. 

It  was  again  objected,  first,  that  from  the  frame  of  the  record  no  decree  could  be 
made.  The  following  cases  were  cited  in  opposition  to  this  objection :  Platel  v. 
Craddock  (C.  P.  Cooper,  469,  481),  where  a  bill  being  filed  by  husband  and  [291]  wife 
ia  respect  of  a  trust  fund  limited  to  the  wife  for  her  separate  use,  remainder  to  the 
husband  for  life,  liberty  was  given  to  amend  by  adding  a  next  friend  to  the  wife,  and 
a  decree  was  made ;  and  England  t.  Downs  (1  Beavan  96). 

Secondly,  it  was  objected  that  an  alteration  having  taken  place  in  the  title  of  the 
suit,  the  evidence  taken  could  not  be  now  read;  Bailey  v.  Dennett  (3  You.  &  C. 
461.  And  see  MiOigain  v.  MikheU,  1  Myl  &  Cr.  443,  and  3  MyL  &  Or.  72 ;  Giles  v. 
aUes,  1  Keen,  686). 

Thb  Master  of  the  Bolls,  after  some  hesitation,  overruled  the  objections, 
admitted  the  evidence,  and  made  a  decree. 


[291]   Qreenwood  f.  ROTHWSLL.   {Exrdaiione.)   Mard,  14,  1844. 

[S.  C.  13  L.  J.  Ch.  226.    For  other  proceedings,  see  6  Beav.  492 ;  7  Beav.  279.} 

Order  for  the  production  of  title-deeds  of  a  mortgagee  who  also  claimed  to  be  a 
purchaser  of  the  equity  of  redemption,  refused. 

This  was  a  motion  for  the  production  of  deeds  and  documents  relating  to  some 
property  which  was  the  subject  of  the  suit. 

John  Mitchell,  having  mortgaged  the  property  for  1000  years  for  securing  £400 
and  interest,  by  his  will,  dated  in  1811,  directed  all  his  debts,  funeral  and  testamentary 
expenses  and  legacies,  to  be  paid  out  of  his  real  and  personal  estate,  and  he  devised 
unto  Joseph  Greenwood  and  J.  Noi-throp,  all  bis  herraitaments,  &c.,  for  the  term  of 
1000  years,  upon  teust  to  keep  the  premises  in  repair,  to  keep  down  the  interest  upon 
the  nunrtgaoej  |^82]  and  to  apply  the  residue  for  the  maintenance  of  Ann  Bentley 
for  life  \  and  subject  thereto,  in  effect,  he  devised  the  property  in  question  unto  Jonas. 
Greenwood  for  life,  and  after  bis  decease  to  his  issue  as  purchasers  (6  Beavan,  492), 
and  he  appointed  Joseph  Greenwood  and  Northrop  his  executors,  who  proved  hia  will. 

By  an  indenture  dated  the  5th  of  March  1812,  and  made  between  the  mortgagees 
of  the  first  part,  Joseph  Greenwood  and  Northrop  of  the  second  part,  and  Mann  of 
the  third  part,  after  reciting  the  mortgage,  and  the  will  of  the  testator,  and  that 
Joseph  Greenwood  and  Northrop  had  requested  Mann  to  lend  them  £550,  to  enable 
them  to  pay  off  the  sum  of  £406  due  upon  the  mortgage ;  and  also  to  enable  them  to 
discbarge  sundry  other  just  debts,  amounting  together  to  the  sum  of  £144,  which 
remained  owing  to  other  creditors  of  the  testator,  it  was  witnessed,  that,  in  considera- 
tion of  £406  paid  to  the  mortgagees,  and  of  £144  paid  to  Joseph  Greenwood  and 
Northrop  by  Mann,  they,  the  mortgagees,  assigned,  and  Joseph  Greenwood  and 
Northrop  assigned  and  confirmed,  the  property  in  question  to  Mann,  for  the  residue 
of  the  several  terms  of  years  therein,  discharged  from  the  proviso  for  redemption 
contained  in  the  mortgage,  but  subject  to  redemption  on  payment  to  Mann  by  Joseph 
Greenwood  and  Northrop  of  the  sum  of  £550  with  interest. 

By  deeds  dated  in  March  1823,  after  reciting  the  mortgage  to  Mann,  the  will  of 
the  testator,  and  that  Jonas  Greenwood  had  agreed  to  sell  the  premises  to  Abraham 
Tempest  for  the  sum  of  £400,  it  was  witnessed,  in  consideration  of  £400  paid  to 
Mann  in  discharge  of  his  mortgage,  and  for  the  nominal  consideration  therein 
mentioned,  the  property  was  conveyed  by  Jonas  Green-[293]-wood,  Joseph  Greenwood 
and  Nortluop  to  Tempest  in  fee,  and  Mann  assigned  the  mortgage  term  of  1000  yeara 
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upon  trust  for  Tempest^  aad  to  attend  the  inheritance,  and  Joseph  Gfoenwood  snd 
Northrop  surrenderod  and  merged  the  term  of  1000  years  (noated  by  die  will  of  die 
testator. 

Tempest  afterwards  expended  considerable  sums  of  money  in  building  aod  in 
improving  the  ^wnises. 

By  sutwequent  deeds,  the  property  was  ocmveyed  to  the  Defendant  Bothwell 
-way  of  mortgage  to  secure  £3000,  and  the  mort^^kge  term  oi  1000  years  was  assj|^ 
to  Alennder  in  trust  for  him,  and  to  attend  the  inheritance. 

The  bill  was  filed  by  the  t^ildren  of  Jonas  Greenwood,  praying  a  deduatim,  dut 
vnder  the  will  of  John  Mitchell,  Jonas  Greenwood  took  an  estate  Tor  life  only:  thu^ 
subject  thereto,  the  premises  were  limited  to  them  as  tenants  in  commoD  in  fee,  mi 
for  a  general  declaration  of  the  rights  of  the  parties.  It  asked  that  Alexander  might 
be  declared  a  trustee  for  the  P&intiffs  of  the  term  of  1000  years,  subject  to  mA 
charge  as  fiotfawell  might  be  entitled  to  in  respect  of  the  mortgage  for  £400  doe  to 
Mann  at  the  time  of  the  conveyance  to  Tempest,  and  of  any  interest  thereon,  vtidk 
the  Plaintiffs  offered  to  pay,  and  it  prayed  a  conveyance  to  the  Plaintifb  of  the 
mortgage  term  of  1000  years. 

The  Defendant  Bothwell,  by  his  answer,  said,  he  believed  that  the  sum  of  £400 
was,  at  the  time  of  the  purchase,  the  full  value  of  the  premues,  that  the  pon^use  wn 
made  bond  ^de,  and  that  the  sale  was  made  as  a  means  of  paying  the  debts  oS  the 
testator,  which,  being  charged  upon  the  estate,  authorised  the  trustees  to  sell  [SBfl 
and  make  a  good  title  to  a  purchaser.  That  the  Plaintiff  had  acquiesced  ind 
permitted  extensive  improvements  to  be  made  upon  the  premises. 

The  Defendant  also  said  that  his  mortgage  contained  other  hereditunentB  thu 
those  claimed  by  the  Plaintiffs,  and  insisted  upon  his  right  to  retain  the  deeds.  He 
■also  claimed  to  be  a  purchaser  without  notice,  and  insistwl  on  the  benefit  of  any  wast 
of  notice  in  himself  or  others,  and  the  benefit  of  the  term  of  1000  yrars  vested  is 
Alexander.  The  Defendant  in  a  schedule  set  out  the  deeds,  and  insisted  tiiat  oatO 
the  Plaintiffs  should  establish  their  right  to  redemption,  they  were  not  entitied  to 
jmy  discovery  or  production  of  the  titleKleeds  and  documents  prior  to  the  wil^  nor 
to  the  production  of  the  deeds  or  muniments  relating  to  the  mortgage. 

Mr.  G.  Turner  and  Mr.  T.  Turner  now  moved  for  the  production  of  the  doenmenti 
The  bill  charges  that  the  Defendant  had  notice  of  the  Phiintiffs'  claim ;  and  the  re^ib 
in  tiie  several  deeds  shew,  that  the  whole  of  the  parties  tiirougfa  whose  hands  ^ 
«state  has  passed  must  have  had  notice  of  the  will  of  the  testator,  and  of  the  title 
of  the  Plaintiffs.    The  cases  of  Hardman  v.  EUames  (2  Myl.  &  K.  732),  and  Selim 
V.  The  Corporation  of  Liverpool  (1  Myl.  &  K.  88),  differ  from  the  present ;  there  tiie 
-documents  constituted  the  Defendant's  title,  without  supporting  that  of  the  Plaintifi. 
Here  the  question  is,  whether  the  Defendant  can  protect  himself  by  means  of  the 
term  of  1000  years.    At  the  utmost,  the  Defendant  is  only  a  mort^tgee  in  respect  ' 
•of  the  original  charge,  with  notice  of  the  Plaintiffs'  title,  and  this  the  Plaintiffi  cfe  I 
to  pay.   The  mortage  made  by  the  executors  by  [296]  virtue  of  the  will,  had  beoi  ' 
■discharged  at  the  time  of  the  purchase.  | 

Mr.  Roupell  and  Mr.  B(wers  argued,  th^  the  term  of  1000  years  created  bpr  the  | 
testator  before  his  death  had  become  vested  in  the  Defendant  for  valuable  consxhn-  : 
tion ;  and  though  Jonas  Greenwood  might  be  tenant  for  life  only,  still  the  Defendsat  : 
was  entitled  to  the  estate  during  that  term,  as  the  trustees,  for  the  purposes  of  tbe  : 
will,  had  a  right  to  dispose  of  tbe  estate  for  a  term  of  1000  years.    That  the  £3000 
borrowed  of  the  Defendant  upon  the  security  of  the  property  had  been  laid  out  in 
lasting  improvements  with  the  knowledge  of  the  Plaintiffs.    That  the  Defendant 
had  no  notice  of  the  Plaintiffs'  claim,  and  was  entitled  to  withhold  the  deeds  fay 
virtue  of  his  title  as  mortgtu;ee  until  he  has  been  fully  paid. 

The  Master  of  the  Rolls  [Lord  Langdale]  said,  that,  consistency  with  tbe 
established  rules  of  the  Court,  he  was  unable  to  make  the  order  for  the  prxKlnction  of 
the  deeds.  That  the  oanse  could  not  be  ultimately  disposed  of  without  inquizy ;  and 
though  the  effect  would  be  to  prolong  the  litigation,  stul  the  Court  was  not  at  pnaant 
in  a  condition  to  make  the  wdler. 
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[296]  Castle  v.  Eatb.  F^.  19,  20,  AprU  1, 1844. 
[S.  a  8  Jar.  280.] 

Devise  to  trnstees  in  fee,  upon  trust  to  demise  until  the  testator's  youngest  child 
attained  twenty-one,  and  during  the  minority  of  such  youngest  chil<^,  to  pay  the 
rente  to  the  testator's  wife,  for  the  maintenance  of  herself  and  children,  and  when 
and  so  soon  as  the  youngest  surviving  child  should  attain  twenty-one,  to  sell  and 
divide  the  produce  "  between  and  amongst  the  testator's  wife  and  all  his  children 
who  ihould  be  tiien  living  in  equal  shares."  And  in  ease  of  the  death  of  any  child 
before  the  estates  became  saleable,  his  children  were  to  take  his  share.  The 
children  idl  died  under  twenty-one  without  issue. 

Held,  that  the  wife  was  entitled  to  the  whole  estate. 

The  testator,  Joseph'Starbuck,  by  bis  will,  dated  the  23d  of  December  1826,  gave 
his  real  estates  to  trustees  in  fee,  on  trust  to  demise  and  let  the  same  until  his 
youngest  child  or  his  youngest  surviving  child  should  attain  the  age  of  twenty-one 
years,  and  during  the  minonty  of  such  youngest  or  youngest  surviving  cfaOd,  to  pay 
t^e  rents  (after  deduoting  necessary  outgoings)  to  hia  wife  for  the  maintenance  and 
support  of  herself  and  of  his  children ;  ana  in  case  of  the  decease  of  his  wife  in  the 
meantime,  the  rents  were  to  be  applied  by  the  taruateee  for  the  sole  benefit  of  his 
children.  And  when,  and  so  soon  as'  the  youngest,  or  the  youngest  surviving  child 
should  have  attained  the  age  of  twenty-one  years,  the  trustees  were  to  sell  the  real 
estete,  and  after  paying  the  charges  thereon  and  the  costs,  they  were  to  pay,  divide, 
and  distribute  the  residue  of  the  purchase-money,  unto,  between,  and  amongst  the 
testator's  wife  and  all  his  children  who  should  be  then  living,  in  equal  shares  and 
proportions,  to  and  for  their,  his  and  their,  own  benefit  And  he  provided,  that  if 
any  of  his  children  should  depart  this  life  before  the  estates  should  become  saleable, 
leaving  issue,  the  children  should  take  the  share  of  his  parent 

The  testator  died  in  1827,  leaving  his  wife  and  two  children,  Alfred  and  Maria, 
surviving  him.  The  two  children  both  of  them  died  under  twenty-one  years  of  age, 
without  issue.  Maria  on  the  16th  of  September  [297]  1839,  and  Alfred  on  the  20th 
of  February  1842;  and  in  consequence  of  that  event  the  testator's  customary  estate 
was  elaimed  on  the  one  side  by  the  widow,  who  had  since  married  die  Defendant 
£ali6 :  and  on  the  o^er,  by  John  Starbuck,  who  was  the  testator's  customary  heir. 

Mr.  Turner  and  Mr.  Metcalf^  for  the  Plaintiff  the  trustees. 

Mr.  Kinderaley  and  Mr.  W.  M.  James,  for  the  widow,  argued  diat  the  words 
*'  then  living,"  meaning  at  the  time  when  the  youngest  child  attained  twenty -one,  an 
event  which  could  never  happen,  did  not  apply  to  the  widow :  that  a  share  was,  in 
effect  devised  to  and  became  vested  in  her,  at  the  testator's  death,  proportioned  to 
the  number  of  children  then  living,  but  which  was  capable  of  being  enlarged,  by  the 
deaths  of  children  without  issue,  before  the  youngest  or  the  youngest  surviving  child 
attained  twenty-one.  That  the  gift  was  to  a  class,  who,  when  ascertained,  took  as 
tenants  in  common;  and  in  the  event  which  happened,  of  all  the  children  dying 
under  twenty-one,  there  was  no  one  to  share  with  the  widow,  and  therefore  that  she 
was  entitled  to  the  whole.  That  if  it  were  said  that  the  event  had  not  happened  on 
which  tike  power  of  sale  was  to  be  exercised  and  the  division  to  take  i^aoe,  then  that 
the  direction  to  demise  would  continue  for  ever,  as  the  event  on  which  it  was  to  cease 
could  never  happen.  That  if  she  was  not  entitled  to  the  whole,  she  must  at  least  be 
entitled  to  the  one-third,  which  became  vested  in  her  on  the  testator's  death. 

Mr.  James  Parker,  for  the  customary  heir,  contended,  that  the  only  intent  with 
which  the  testator  directed  a  sale,  was  to  divide  the  proceeds  between  his  wife,  and 
[298]  at  least  some  one  child  who  had^then  attained  twenty-one  years  of  ^e,  and  that 
the  only  event  on  which  a  sale  was  to  be  made  and  the  produce  divic^d,  was  the 
attainment  of  twenty-one  years  of  age  by  some  one  child,  an  event  which  had  neither 
happened,  nor  could  ever  happen,  all  the  children  having  died  under  age.  That  as 
the  testator  had  not  {nxtvided  for  the  event  which  had  really  taken  place,  ^e  devise 
failed,  and  that  the  customary  heir  was  entitied  to  the  estate. 
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Mr.  Kinderaley,  in  reply. 

The  foUowiDg  cases  were  cited :  Maatfield  v.  Dugard  (1  £q.  Ca.  Ab.  195),  Feane 
on  Cont.  Rem.  245,  GoodiUle  dem,  Haiftoard  v.  Whi&}y  (1  Burr.  228),  Bonuttm's  ease 
(3  Rep.  19),  Doe  dem.  SatterthwaOe  v.  SaUerthvmte  (1  W.  Black.  Rep.  519),  Baisfffnl  r. 
Kebbetl  (3  Ves.  363),  Murray  v.  Tancred  (10  Sim.  465),  Leake  v.  Bobiruon  (2  Mer.  363), 
Sanson  v.  Graham  (6  Ves.  239),  Doe  dem.  Hayter  r.  JoinviUe  (3  East,  172). 

April  1.   Thb  Mastkr  of  the  Rolls  [Lord  Langdale].   SeTeral  cases  wm 
cited,  but  no  one  of  them  appears  to  be  applicable  to  the  present  case. 

The  event  which  happened,  of  all  the  children  dying  under  twenty-one  yean  ctf 
age,  does  Dot  appear  to  have  been  distinctly  contemplated  by  the  testatOT^,  and  the 
question  is,  what  is  the  question  of  the  will  under  the  oircumstaocesY 

[299]  It  is  of  no  importance  to  say  that  he  intended  no  benefit  to  the  hdr,  who, 
if  entitled  at  all,  takes  by  descent,  without  zegud  to  intenticm ;  but  the  wife  and 
children  were  the  otneets  of  the  testator's  bounty,  and  die  devise  was  clearly  intended 
for  their  benefit.  They  were  to  take  the  benefit,  by  dividing  the  proceeds  of  the  : 
sale,  and  the  sale  was  postponed  till  the  youngest  attained  an  age,  when  he  could  be 
competent  to  dispose  of  his  share.  In  the  meantime,  all  the  rents  were  to  be  paid  to 
the  wife,  for  the  support  of  herself  and  her  children.  If  the  wife  died  in  the  mean- 
time, no  provision  is  made  as  to  any  share  which  might  have  been  8U[^»oeed  to  hare 
been  given  to  her,  but  all  the  rents  are  directed  to  be  applied  for  the  sole  boi^t  of 
the  children ;  and  in  like  manner,  if  any  child  died  in  the  meantime,  no  provisioa  is 
made  for  such  child,  although  such  child  might  hare  attuned  the  age  of  twwty-ooe 
years.  Under  these  circumstances,  it  a^iears  to  me,  that  the  monev  to  arise  from 
the  sale  was  intended  to  be  divided  amongst  sueh  of  the  wife  and  children  as  should 
be  living  at  the  time  of  the  sale,  and  that  in  the  meantime,  the  rents  were  to  be 
applied  for  the  support  of  such  of  the  wife  and  children  as  should  be  living.  Fw 
these  purposes,  the  intermediate  support  of  the  wife  and  children,  and  afterwards  the 
sale  of  the  estate  and  the  application  of  the  purchase-money,  the  estate  was  rested  in 
the  trustees ;  but  the  trust  for  maintenance  and  support  ceased  on  the  death  of  tbe 
last  surviving  child  under  twenty-one. 

No  doubt>  the  attainment  of  twenty-one  by  the  youngest  surviving  child,  was  tbe 
event  upon  which  the  testator  contemplated  that  the  trust  for  maintenance  uA  \ 
support  would  cease ;  but  as  he  dearly  intended  a  bounty  to  the  wife  doriog  tht 
maintenance  of  any  child,  and  in  the  event,  at  least,  of  her  being  alive  at  tiie  time  of  i 
sale,  [300]  I  cannot  so  oonstrue  the  wiU  as  to  exdode  her  in  the  event  iriiiA  \ 
happened.   It  appears  to  me  upon  the  construction  oi  the  will,  Uiat  the  estate  wis 
rest  when  the  trust  for  maintenance  and  support  ceased ;  uid  the  wife  bong  the  oi^ 
one  of  tiie  eeshsis  que  trad  who  was  t^en  living,  I  am  of  ojanion,  that^  in  the  evetto 
which  have  happened,  the  wife  is  entitled  to  the  whole  estate. 


[300]    KiNSHELA  V.  Lbk.    April  26,  1844. 

A  preliminary  inquiry,  under  the  5th  General  Order  of  May  1639,  as  to  who  vai 
next  of  kin,  was  refused,  where  the  Flaintifi'  sued  in  his  right  of  next  kin ;  bofr 
it  was  denied  by  the  answer  that  he  filled  that  character. 

The  Plaintiff  by  his  bill  claimed  as  one  of  the  next  ci  kin  of  the  intestate  throq^ 
Thomas  Lee  the  son  of  tiie  intestate's  uncle. 

The  Defendants  by  their  answer  denied  that  tile  Plaintiff  was  one  of  the  next  of  | 
kin,  and  stated  that  the  intestate's  uncle  never  had  any  son  Thomas. 

Mr.  E.  M.  Harrison  mored  for  a  preliminary  inquiry  under  the  6tfa  Order  of  May ! 
1839  (Ord.  Can.  136),  as  to  who  were  the  next  of  kin.  i 

Mr.  Toller,  eonfrd.    We  deny  all  right  of  the  Plaintiff. 

The  Master  of  the  Rolls  {Lord  Langdale].  The  Plaintiff's  title  and  ehaz«et«r 
being  altogether  denied,  I  cannot  make  this  order  for  a  reference. 

Note.— See  Meir^erizhagm  v.  Dam^  10  Sim.  269;  Strather  v.  Dviitkm^  Ibid.  388; 
Belcher  v.  WMmore,  anfe,  245. 
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[801]   SiCHABDSON,  on  behalf,  Ao.  v,  Hastinos.   Jan.  15,  1844. 

ra  C.  13  L.  J.  Ch.  139 ;  8  Jur.  72.   For  other  proceedings  see  7  Bear.  323,  354 ; 

U  Beav.  17.] 

To  a  luit  seeking  to  -wind  up  the  affurs  of  a  dab  or  partnenbip^  all  penona  interested 
miut  be  made  parties,  though  they  are  numerous ;  it  is  not  saffioient  for  one  to  sue 

OD  behalf  of  the  others. 

A  Bait  respecting  a  partnership  may  be  maintained  without  praying  a  dissolution. 

A  dab  was  dissolved,  and  the  committee  were  authorised  to  reaiue  the  assets  and 
wind  up  the  affairs.  For  that  purpose  the  lease  was  vested  in  A.  B.,  and  C.  A., 
aod  K,  without  the  concurrence  of  the  other  members  of  the  oonomittee,  sold  the 
lease  and  property,  and  received  the  amount.  A.  B.  and  D.  (another  committee- 
man) sini^  the  receipt,  but  A.  and  B.  alone  received  the  money.  In  a  bill  to  make 
A  ukI  B.  account :  Held,  that  C.  and  D.  were  not  necessary  parties. 

This  ease  came  before  the  Court  on  general  demuirer  to  the  whole  bill,  the 
labstanoe  of  the  allegations  of  which  was  as  follows : — 

In  1836  the  AUiancto  Club,  consisting  of  100  members,  was  formed,  and  for  that 
purpose,  a  lease  of  a  house  in  Pall  Mall  was  taken,  and  a  quantity  of  furniture  hired. 
Roles  were,  as  usual,  made  for  the  management  of  the  club,  and  amon^  them,  one, 
by  which  Messrs.  Hopkioson  the  bankers  of  the  club  were  alone  authorised  to  receive 
moDies  on  account  of  the  club.  The  managing  committee  were  to  consist  of  twenty, 
and  every  member  was  to  be  bound  by  the  majority  at  a  general  meeting. 

The  peonniary  afibirs  of  the  club  having  become  embarrassed,  it  was  agreed,  at  a 
•pecial  general  meeting,  that  the  subscription  should  be  raised,  and  that  the  furniture 
which  had  been  hired  diould  be  purchased,  with  monies  to  be  raised  by  aubeoription 
by  way  of  loan  amongst  the  members,  uid  £400  borrowed  of  the  bankws. 

The  Plaintiff  Bi^wardaon,  the  Defenduits  Hastings,  Emly,  and  twenty^me  other 
nembera  accordingly  subscribed  a  sum  of  £805  for  the  purpose  of  purchasing  the 
ioroitare,  which  was  paid  into  the  bankers  on  account  of  the  club,  and  by  an  indenture 
of  the  27th  [302]  of  January  1838,  made  between  Hastings,  Emiy,  and  Stewart  of 
the  first  part,  the  several  subscribing  members  of  the  second  part,  the  owner  of  the 
furniture  of  the  third  part,  the  bankers  of  the  fourth  part,  and  the  Plaintiff  of  the 
fifth  part,  it  was  agreed  that  the  furniture  should  be  vested  in  the  Phuntiff  upon 
trust  (in  case  the  club  should  pay  the  bankers  the  £400  in  January  1839)  for  the 
club,  but  charged  with  the-  payment  of  the  sums  subscribed  by  the  several  members, 
and  £1000  to  the  owner  of  the  furniture ;  but  in  case  of  default  in  payment  of  the 
£400,  then  in  trust  to  sell  and  pay  the  £400  and  the  other  sums  due  to  t^e  owner  of 
the  furniture  and  the  subscribing  members,  and  pay  the  surplus  to  the  committee  for 
the  use  of  the  dub^  and  it  was  uso  agreed  Uiat  Qastings,  Emly  and  Stewart  should 
hold  the  lease  in  trust  to  secure  the  £400  and  interest 

The  furniture  was  aecOTdingly  purchased,  and  the  lease  vested  in  Hastings,  Emly 
and  Stewart. 

The  embarrassments  of  tbe  club  continuing,  it  was  agreed,  at  a  general  meeting 
held  on  the  10th  of  May  1839,  that  the  club  should  be  that  day  dissolved  :  that  the 
committee  should  dispose  of  the  property  of  the  club,  and  make  such  arrangement  as 
thev,  in  their  discretion,  might  tnink  fit,  for  winding  up  the  affairs  of  the  club :  that 
each  member  should  pay  into  the  bankers  a  sum  of  £13,  to  be  applied  by  the 
committee  in  payment  of  the  debts  of  the  club;  and  that  the  oommittee  dkould 
return  to  each  m«mber  any  balance  remaining  after  winding  up  the  affiurs  of  the 
dub. 

The  Plaintiff,  and  sixty-seven  other  members,  accordingly  paid  £13  each  into  the 
hankers,  which  amounted  in  the  whole  to  £884. 

[303]  The  bill  alleged,  that  the  Defendants  Hastings  and  Emly,  who  were  two  of 
Uie  oommitteei  took  upon  themselves  to  act  according  to  their  own  views,  and  upon 
thdr  own  individual  authority,  without  consulting  ^e  committee  in  general,  or  any 
meeting  properly  snmmoned  and  constituted,  or  obtaining  the  sanation  or  advice  « 
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any  meeting  of  the  committee ;  and  that  they,  of  their  own  mere  will  and  withoQb 
the  concurrence  or  authority  of  the  committee  or  any  duly  ocMUtttuted  meeting 
thereof,  sold  the  lease,  furniture,  and  other  property  of  the  cluh,  and  receiTed  the 
proceeds  thereof,  which  they  retained  in  their  possession.  It  also  allied,  that  X1300 
had  been  received  by  Hastings  and  Emly^  for  the  fumibare,  but  uiat  necmt 
for  dse  same  had  been  signM  by  them  and  by  Dobson,  who  waa  auditor  of  the 
aceounts  uid  one  of  the  members  ctf  the  committee.  That  the  Defendants  Hutiii^ 
and  Emly  closed  the  account  with  the  bankers  of  the  club,  and  opened  one  in  their 
own  names  with  another  banker,  into  which  bank  they  placed,  to  their  own  account, 
all  the  funds  which  they  had  received  belonging  to  the  club.  That  besides  tiMse 
sums,  Hastings  and  Emly  had  induced  other  membus  of  the  elnb  to  pay  them  tiidr 
contributions. 

The  bill  alleeed,  that  the  bankers  and  the  owner  of  the  fumitiire  had  been  paid, 
and  that  the  Pluntiff  and  the  other  members  of  the  club  who  subacribed  for  the 
purchase  of  the  furniture,  and  (subject  to  their  claims)  all  the  members  of  the  dafe^  ' 
were  the  only  parties  interested,  as  eetiuis  que  irust  of  the  furniture  or  the  produce 
thereof. 

The  bill  contained  ohairges  of  misconduct  on  the  part  of  the  Defendants — that 
they  had  refused  to  account — and  ^t  the  parties  interested  in  the  aecoonts  inl 
relief  thereby  prayed,  and  on  whose  behalf  the  ^04]  Plaintiff  was  now  suin^  were 
very  numerous,  and  that  no  suit  to  which  they  were  all  made  parties  could  be 
effectually  prosecuted. 

The  biU  waa  filed  by  Bichardson,  on  behalf  of  himself  and  all  other  perarais 
(except  the  Defendants)  who,  at  the  time  of  the  dissolution,  were  members  of  the 
club,  against  Hastings  and  Emly,  and  it  prayed  an  account     the  monies  produced 
by  the  sale  of  the  furniture  and  received  by  the  Defeuduits,  and  that  what  might  be 
found  due  thereon  might  be  paid  to  the  Plaintiff,  as  trustee,  and  for  the  porposei 
mmtioned  in  the  indenture  of  January  1838,  or  otherwise  that  the  same  migfat  be 
applied  upon  and  for  such  purpose,  under  the  direction  of  this  Court.  It 
also  an  account  of  the  other  assets  of  t^e  dub  received  by  the  Defendants,  wlud, 
after  deducting  all  sums  which  had  been  properly  paid  or  expended  by  then^  on  tht 
account  or  on  behalf  of  the  club,  might  be  paid  by  the  Defendants  into  Uie  hank  ti 
Messrs.  Hopkinson  &  Co.,  to  the  credit  and  for  the  purposes  of  the  club ;  or  if  this 
honourable  Court  should  think  meet,  into  the  Bank  of  !&igland,  to  the  credit  of  tin 
cause,  or  otherwise,  that  the  same  might  be  applied,  under  the  direction  of  this  Court,  ; 
upon  and  for  the  purposes  to  which  the  same  was  properly  applicable ;  and  that  a> 
account  might  be  taken  of  all  such  of  the  assets  and  effects  of  the  club  (if  any)  wbiBh 
remained  unrealised  and  undisposed  of,  and  also  an  account  of  all  such  debts  tad 
liabilities  of  the  dub  due  and  remaining  unsatisfied  at  the  time  of  the  diaaohtioa 
thereof,  as  were  unpaid  and  unsatisfied,  and  that  proper  directions  might  be  trna 
for  the  payment  and  satisfaction  thereof,  the  Plaintiff  and  the  other  members  d  Ae 
elub  (other  than  the  Defendants)  bdng  willing,  in  case' the  same  should  be  oeeeswy, 
to  contribute  rateably  all  such  sum  or  sums  {306]  of  money  as  migfat  be  neoeswy 
for  such  purpose ;  or  if  the  assets  of  the  club  should  be  more  than  sufficient  for  m 
payment  and  satisfaction  of  the  unpaid  and  unsatisfied  debts  and  liabilities  of  d» 
club,  then  that  the  residue  thereof  might  be  divided  between  the  Plaintiff  and  ths 
other  parties  who  were  members  of  the  club  at  the  dissolution  thereof,  or  thdr 
personal  representatives. 

The  Defendants  filed  a  general  demurrer  for  want  of  equity,  and  for  want  of : 
parties,  and  thereby  insisting  that  the  other  members  of  the  committee,  Stewart,  the 
other  members  parties  to  the  deed  of  1838,  the  other  subeoribera  to  the  fnmitnrs 
fund,  and  Dobson,  were  necessarv  parties. 

Mr.  Purvis  and  Mr.  Hubback,  in  support  of  the  demurrer,  argued  that  the  bil^ 
in  effect,  sought  to  have  the  affiiirs  of  the  dub  wound  op,  which  ooald  not  be  doot^ 
except  in  a  suit  to  which  all  the  members  were  made  partjea;  Emu  r.  Shte 
(1  Keen,  24.  And  see  Deeks  v.  Stanhope,  V.-C.  E.  21st  of  Mareh  and  12th  Jnlr; 
1844).  That  a  suit  could  not  be  instituted  by  one  of  a  class  on  behalf  of  the  otha% 
unless  their  interests  were  the  same,  and  the  relief  sought  was  in  its  nature  b«ie6ait , 
to  all  those  whom  the  Plaintiff  undertook  to  Tepresent;  Qrof  v.  CHu^Um  (2  S.  ft  9L 
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p.  373).  Thftt  here  the  sobsoribers  to  the  fomitare  fund  were  entailed  fo'be  fint 
paid,  and  had  manifestly  an  interest  quite  opposed  to  the  general  body  of  thoao 
members  who  had  not  subsoribed,  and  wnioh  latter  body  ought  in  some  way  or  other 
to  be  rera^nted  in  the  suit ;  Bidtardaoii  T.  LarpaU  (2  Y.  &  G.  (N.  CA  507). 

rSO^  That  the  parties  were  not  ao  nnnmoaiAe  to  entitle  the  FlaiDtin  to  BOfi  on 
theu-  behalf ;  Bainbndge  v.  Burton  (2  Beav.  539),  where  thirty-eij^t  persons  interested 
wera  required  to  be  nude  parties; 

That  Stewart  was  a  necessary  party,  being  a  trustee  of  the  lease;  and  that 
Dobson,  who  had  signed  the  receipt  for  the  purohase-money  for  the  fomiture,  and 
wu  hable  for  the  amount,  was  also  a  necessary  party  to  the  suit 

Mr.  EindOTsley,  Mr.  Turner,  and  Mr.  Cameron,  in  snpport  of  the  bill.  The 
damorrer  on  reoorg  does  not  insist  that  all  the  members  of  the  club  are  necessary 
putieB,  as  has  been  ai^ed  at  the  Bar.  They  are  not,  however,  necessary  parties, 
for  the  suit  does  not  seek  to  have  the  affairs  of  the  club  finally  wound  up,  but  merely 
to  oompel  the  two  Defendants  who  have  received  the  assets  of  the  club  to  account 
kt  and  render  them  to  the  proper  custody.  If  the  latter  part  of  the  prayer  of  the 
bill  be  considered  as  asking  a  settlement  of  all  the  affairs  of  the  club,  such  relief  may, 
leoording  to  the  recent  authority  of  fFathvaih  v.  HoU  (4  MyL  Ss  Cr.  619),  be  had  in 
I  rait  constituted  like  the  jveaent^  or,  at  all  events,  it  may  be  waived  at  the  hearing 
and  the  relief  asked  cMifinra  to  the  first  part  of  the  wayer,  namely,  the  aoooant  of 
Ae  monies  reoeived  by  the  Befoidante.  It  is  to  the  common  interest  of  idl  the 
members  that  this  common  fund  should  be  recovered. 

The  interest  of  the  subscribers  and  non-subaoribers  to  the  furniture  fund  are  no 
more  conflicting  thau  those  of  a  mortgagee  and  the  general  creditors  of  a  deceased 
party,  in  which  case  the  mortgagee  may  sue  on  behalf  T307]  of  himself  and  all  other 
the  creditors.  Greenwood  v.  Firth  (2  Hare,  241,  note),  SJcey  r.  Bemett  (2  Y.  &  (X 
(N.  C),  406.    And  see  Aldridge  v.  Westkrook,  5  Beav.  p.  193). 

Neither  Stewart  nor  Dobson  are  necessary  parties ;  they  have  received  no  part 
of  the  assets,  and  are  in  no  way  acoonntable. 

Teb  Mastsb  of  the  Bolus  [Lord  Langdale}.  There  is  no  doubt  of  the  FlaintiflTs 
equity,  but  I  am  of  opinion  that  this  bill  is  so  muned  as  by  ita  nature  to  be  defective 
for  want  of  parties ;  it  is  in  vain  tor  the  Plaintiff  to  say  that  he  will  stqt  and  limit 
the  relief  to  diat  which  is  first  prayed.  The  prater  of  the  bill  is,  in  snbstaiuie,  tiiat 
the  a^rs  of  this  conoem  may  be  wonnd  up,  whieh  cannot  be  effected  unless  all  the 
questions  between  the  parties  are  first  settled  and  decided.  It  appearing,  therefore, 
upon  the  bill  that  questions  may  probably  arise  between  those  persons  on  whose 
behalf  die  bill  purports  to  be  filed,  they  cannot  be  settled  in  their  absence. 

At  one  time,  the  Court  would  not  entertain  a  suit  between  parties  in  relation  to 
partaership  transactions,  except  upon  a  bill  to  wind  up  the  partnership.  That  is  not 
now  the  rule  of  the  Court,  for  I  think,  and  the  cases  which  have  been  referred  to 
corroborate  that  view,  that  the  Court  will,  as  between  partners,  entertain  a  bill  to 
Nttle  a  question  which  may  arise  between  them,  witdiout  proceeding  to  wind  up  the 
floncenu  and  affairs  of  the  partnership^ 

One  aivument  used  in  support  <«  the  bill  is,  that  if  it  had  stopped,  and  simply 
•aked  for  the  aooonots  against  [308]  t^ese  Defendants,  and  that  tiiey  should  pay  tlw 
balance  found  due  in  such  a  way  as  to  be  under  the  control  contemplated  by  the 
iVTeemeot  between  the  members,  the  other  persons  would  not  be  necessary  parties. 
Tfaat  may  be  so ;  but  so  long  as  there  can  be  any  question  between  the  Plaintiff  and 
tiiose  whom  be  proposes  to  represent,  and  which  must  be  decided  bef<»^  the  funds 
can  be  disposed  of,  so  long  I  think  the  bill  will  be  defective  for  want  of  parties.  I 
think  the  case  is  so  stated  by  the  bill  as  not  to  preclude  questions  with  respect  to 
the  several  contributions. 

I  do  not  see  why  either  Mr.  Stewart  or  Mr.  Dobson  should  be  made  a  party  to 
this  suit,  nor  do  I  think  that  the  PlaiDtiff  would  be  prevented  from  ciUling  these 
particular  Defendants  to  account  for  their  receipts  in  the  absence  of  the  other 
nembers,  provided  the  bill  stopped  there,  and  did  not  go  on  to  seek  a  final  distribu- 
tion <^  the  funda  and  the  windine  up  of  the  partnenhip.  I  shall  disallow  the 
damorrer  for  want  of  equity,  and  ukew  it  for  want  of  parties  without  oosts,  uid  I 
■hall  give  the  Plaintiff  leave  to  amend  the  bill,  either  by  adding  parties,  if  he  should 
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be  lo  advised,  or  br  altering  the  frune  of  tite  bill  ao  ai  to  make  it  iq^ear  Unt  it  ii 
not  noeomaiy  to  add  parliee. 


[309]   The  Guardians  of  Wimbornb  Union  r.  Masson.   April  29,  24,  1844 

Under  the  13th  Amended  Order  of  1828,  the  «ix  weeks  after  the  anawer  is  to  hi 
deemed  sufficient^  within  which  a  Plaintiff  can  obtain  an  otdo-  to  amend,  hai 
reference  to  the  answer  to  the  original  and  not  to  an  amended  ImIL 

After  a  full  answer  the  Plaintiff  unended.  The  Defendant  answered  the  amended 
bill.  Six  weeks  had  expired  from  the  time  when  the  firsts  but  not  from  the  tuw 
when  the  second  answer  was  to  be  deemed  sufficient.  Held,  that  anj  farther 
application  for  leave  to  amend  must  be  made  to  the  Conrt,  and  not  to  the  Master. 

This  was  a  motion  for  liberty  to  amend  the  bill,  and  the  question  was,  wheths 
the  applioation  ought  to  be  made  to  the  Master,  or  to  the  Court  in  the  first  instance. 

Ilie  bill  was  filed  against  Masson,  and  against  another  Defenduit,  who  diaelaimed, 
and  was  dismissed.  Alter  several  ineffectoal  attempts,  Masson,  on  the  27th  of  Jalf 
1843,  put  in  a  sufficient  answer  to  Uie  oi^nal  bill.  On  the  Ith  of  December  1843 
the  Plaintiflb  obtained  asx  order  to  amend,  which  tlasy  did  aooordinj^. 

On  the  29Ui  oS  January  1844  Masson,  who  was  then  the  sole  iJ^endant,  put  in 
his  answer  to  the  amended  bill,  which  became  sufficient  on  the  25th  of  March  kAkm- 
ing.  This  answer  having  disclosed  circumstances  which  rendered  it  uecessair  for 
the  Plaintiffs  to  make  £.  G.  a  party  to  the  suit,  the  Plaintiffs  applied  to  the  Court, 
in  the  first  instance,  for  liberty  to  amend.  The  application  was  supported  by  tbs 
proper  affidavit. 

By  the  13th  Amended  Order  of  April  1828  (Ord.  Can.  8)  it  is  provided,  "That 
after  an  answer  has  been  filed,  the  Plaintiff  shall  be  at  liberty  before  filing  a  refla- 
tion to  obtain,  upon  motion  or  petition  without  notice,  one  order  for  leave  to  amoid 
the  bill ;  but  no  further  leave  to  amend  shall  be  granted  after  ao  answer  and  befbn 
replication,  unless  the  Court  shall  be  satiafied,"  &c.,  abd  [910]  it  afterwards  proceeds 
"  but  no  carder  to  amend  shall  be  made  after  answo-  and  before  repticatHm,  eithir 
without  notice  or  upon  affidavit,  in  manner  hereinbefore  mmtioned,  unlesi  sodt  order 
be  obtained  wiAsn  m  mda  after  the  oiuiosr,  if  there  be  only  one  Defendant,  or  after 
the  last  of  the  answers,  if  there  be  two  or  more  Defendants,  is  to  be  deemed  guffiatmL' 

The  3  &  4  W.  4,  c.  94,  a.  13,  enacts  that  the  Masters  in  Ordinary  shall  hear  sod 
determine  all  applioations  for  leave  to  amend  bills,  &c. ;  and  the  20th  Order  of 
December  1833  (Ord.  Can.  60)  directs  "  that  all  special  ap^oations  for  leave  to  vi(fc> 
draw  replication,  as  well  as  to  amend  bill,  shall  be  hettd  and  determined  fay 
Master  in  rotation." 

Under  these  circumstances  the  question  was,  whether  tiie  application  ought  ta 
have  been  made  to  the  Master  in  the  first  instance,  and  to  the  Court  by  way  oi 
appeal 

Mr.  Turner  and  Mr.  Lewin,  in  suj^Knt  of  the  i^licatum.  The  qaertion  i^ 
whetiiOT,  under  13tii  Amended  Order,  the  six  weeks  are  to  be  rednmed  inm  ite 
time  when  tibe  answer  to  the  ori^nal  or  to  the  amoided  bill  was  to  be  deemed 
suffident  If  from  lAe  former,  then  the  131^  Order  is  imperative,  that  no  ocder  t» 
amend  shall  afterwards  be  made ;  and  the  Master  having  no  authority  to  relax  thk 
rule  {Uayd  v.  H^aU,  4  Myl.  &  Cr.  257 ;  Smith  v.  Webstar,  3  MyL  &  Or.  244),  the 
application  is  properly  made  to  the  Court 

It  has  be^  ex^ssly  decided  that  the  six  weeks  has  reference  to  Uie  answer  to 
the  original  bill :  Haddeltea  [311]  v.  Nevile  (4  Beav.  28),  and  BerUHaed  v.  Jolmilme 
(2  Hare,  632) ;  and  although  LordLyndhurHt  in  Wharton  v.  Su?<um  (2  HvL  &  K.  363) 
said  that  the  impression  upon  his  mind  was,  that  the  term  "  answer,'  used  in  tbs 
13th  of  the  New  Orders,  referred  to  the  answer  to  the  amended  bill,  stall,  that  ia  quite 
inconsistent  with  the  decision  of  Lord  Cottenham  in  The  Attamejf-Qeaeral  r.  KtOumtd 
(2  MyL  &  Cr.  604),  and  with  Dam  v.  Prwt  (6  Bear.  37S).  If  such  ware  not  ths 
true  conatzucfcion  of  tiie  order,  a  Plaintiff  might  amend  indefinitely,  as  erary  fresh 
amendment  would  extend  Uie  time  for  making  another. 
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Matehitt  v.  Palmer  (10  Sim.  241)  was  alao  cited. 

Mr.  Willoock,  conirii.  This  application  ought  to  hare  been  made  to  the  Master, 
for  the  six  weeks  must  be  ooanted  from  the  period  when  the  aaswer  to  the  existing 
record,  namely  to  the  amended  bill,  is  to  be  deemed  sufficient ;  from  that  answer 
slooe  the  necessity  for  a  further  amendment  became  disclosed.  It  has  been  so 
decided  by  Lord  Lyndhurst  in  WharUm  v.  tSimnn,  and  recently  by  Sir  L.  Sbadwell 
ia  mitm  V.  WUaon,  (V.-C.  Maroh  IStii,  184i).  In  SoddtOea  t.  NtmU,  and 
AUame^^Stmml  v.  Ne&ureoat,  the  dMimon  of  Lord  Lyndfannt  in  fFkarion  t.  <Si0ami 
was  not  referred  ta 

Mr.  Turner,  in  reply. 

The  Master  of  the  Bolls  [Lord  Langdale].  In  a  former  ease  I  had  occasion 
to  obserre,  that  by  the  1 3th  Order,  the  Court  intended  a  protection  for  [31iQ  each 
and  every  of  the  Defendants  who  had  answered,  and  I  retain  that  opinion. 

As  it  is  represented  that  there  is  unfortunately  a  conflict  of  authorities  on  Uie 
point,  I  will  look  at  all  the  cases ;  but  I  do  not  see  how  it  is  possible  to  construe  the 
irord  "  answer  "  differently  in  the  two  puts  of  this  General  Onier. 

April  34.  The  MASTER  of  the  Boli^  said,  he  had  examined  the  authorities, 
sod  uiat  he  was  of  opinion  that  the  answer  referred  to  in  the  13th  Order  was  the 
UMver  to  the  original,  and  not  to  the  amended  bill. 

Note. — ^This  deeiaion  baa  been  unoe  followed  hy  Sir  J.  Wigram  in  Dean  r. 
StdMtoOum,  24th  July  1846. 


[313]   Dalton  v.  Hatter.   April  17,  1844. 
[See  In  «  N6bb»  [1896],  2  Ch.  833.] 

X  person  entitled  to  an  equity  of  redemption  cannot  make  the  mortgagee  a  purty  to 
a  suit  respecting  the  mortgaged  estate  witiiont  bffering  to  redeem ;  bnt  where  a 
mmtgagor,  by  deed  to  which  the  mortgagee  waa  not  a  party,  bad  oonreyed  another 
estate  to  trustees  to  sell  and  pay  off  the  modigBAe,  so  as  to  exonerate  mt  mortgage 
estate,  it  was  hehl  tJiat  a  perKm  intwested  in  the  equity  of  redemptaon  might  file 
a  bill,  not  offering  to  redeem,  against  the  mortgi^iae  ud  tnuteea,  to  have  an 
execution  of  the  trust 

An  estate  was  mortgaged,  and  by  a  deed  to  which  the  mortgagee  was  not  a  party, 
the  mortgagor  conveyed  another  estate  to  trustees  to  sell  and  pay  off  the  mortgage, 
Ac  A  party  interested  in  the  equity  of  redemption  filed  a  bill  against  ute 
trustees  and  mortgagee  to  have  an  execution  of  the  trusts  of  the  deed ;  and  it 
charged,  that  the  parties  to  the  trust  deed  did  not  intend  to  create  any  trust  for 
the  mortgagee,  and  that  the  trustees  alleged  that  the  mortgagee  was  interested  in 
the  matters  in  question,  but  the  Plaintiff  charged  the  contrary,  and  that  he  had  no 
legal  or  equitable  interest  in  the  estate,  not  being  entitled  to  any  interrat  under  the 
deed  of  trust,  "  bat  nevertheless  he  made  some  daim  to  be  interested  therein,  the 
nature  (rf  which  he  ought  to  set  fcnth."  Held,  that  this  statement  of  claim 
jfferented  a  general  demurrer  by  the  mortgagee. 

To  sustain  a  demarrer  for  want  of  parties,  the  Defendant  most  shew  that  Uie  absent 
person  is  a  necessair  party  ac<»rding  to  the  case  of  suoh  Defendant. 

An  estate  was  charged  with  a  mortgage  and  with  portions,  and  a  term  waa  vested  in 
trustees  for  securing  the  portions.  A  second  estate  was  conveyed  on  trust  to  sell 
and  pay  the  mortgage  and  portions.  In  a  suit  for  tlie  execution^  the  trusts,  the 
mor^agee  objected  that  the  trustees  ci  the  term  were  not  parties ;  but  the 
objection  was  overruled. 

This  case  came  on  upon  a  general  demurrer  for  want  of  equity  and  want  of 
parties.   The  material  statements  of  the  bill  wwe  as  follow : — 

By  a  settlement  executed  in  1812  the  Shanks  estate  was  settled  on  Nathaniel 
Bidton  for  life,  with  remainder  to  Robert  F.  G.  Dalton  for  lif^  witii  remainder  to 
Us  first  aon  in  tail  (the  Plaintiff),  with  power  to  Robert  F.  G.  Dalton  to  obarge  the 
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estate  with  £20,000  for  his  own  user  and  a  term  was  limited  to  Lethbridge  and  Gcu^ 
in  tnut  to  raise  £20,000  for  the  younger  children  of  Robert  F.  G.  Dalton. 

Previous  to  1624  tite  Shanhs  estate  had  bem  chained,  under  the  power,  to  Ingnm 
with  £10,000  out  of  the  [314]  £20,000,  and  Bobert  F.  G.  Dalton  being  about  to 
ohai*g;e  it  with  the  remaining  £10,000,  an  agreement  was  come  to  between  Nathaaiel 
DiJton  and  Eobert  F.  G.  Dalton,  by  which  Robert  F.  G.  Dalton,  for  valuable  con- 
sideration, agreed  to  throw  the  two  charges  of  £20,000  primarily  upon  the  Bagfacr 
and  Semler  estates,  to  whidi  he  was  entitled  in  reversion  in  fee  expeetant  on 
decease  of  Nathaniel  Dalton. 

Accordingly  by  indenture  dated  the  6th  of  April  1824,  made  between  Robert  F. 
G.  Dalton,  ]^haniel  Dalton,  and  the  Defenduit  Hayter,  a  trustee,  the  Bu^wr  and 
Semley  estates  were  conveyed  to  Hayter,  sul^eet  to  t&e  life  interest  of  Natbaaid 
Dalton  therein,  upon  trust,  on  the  death  of  Nathaniel  Dalton,  to  sell,  and  i^ply  ths 
woduoe  in  ^yment  of  another  mort^;age  of  £10,000,  charged  exclusively  oo 
Bagber  and  Semley  estate,  and  vested  in  A'Court,  and  afterwards  to  pay  Ii^ram  the 
mortgage  for  £20,000,  and  then  to  pay  the  £20,000  for  younger  children's  pcntiaiUL 
The  mortgagees  were  not  parties  to  this  deed.  At  the  same  time  the  Shaua  estste 
was  char^a  to  Ingram  with  the  remaining  £10,000. 

Ingram's  mortgage  for  £20,000  became  vested  in  the  Defendant  Beavao,  and 
A'Court's  mortgage  on  the  Bagber  and  Semley  estate  became  vested  in  Moody. 
Nathaniel  Dalton  having  died  in  1825,  this  Inll  was  filed  amnst  Hayter  the  trustee^ 
Moody  the  mortgf^ee  on  the  Bagber  and  Semley  estates,  Beavan  the  moii^Bgee  tm 
£20,000  on  the  SEEtnks  estate,  and  against  the  younger  children.  The  trustees  of 
the  term  ot  1000  ^ears  for  securing  tms  younger  children's  portions  were  not  mads 
partiM  to  the  suit  The  bill  sou^t  to  charge  the  trustee  for  breadi  <d  datf  in  not 
having  sooner  sold  tiie  estate,  and  it  {ffared  for  a  sale  of  the  Bagber  and  Seml^ 
estates,  and  for  the  application  of  the  produce  according  [U5]  to  dte  touatB  ot  the 
deed  of  1824,  but  it  sought  no  specific  relief  against  the  mortgagees^  nor  did  it  oBec 
to  rederai  them. 

The  bill  contained  the  following  charges :~"  That  it  was  not,  in  any  manner,  the 
intention  of  the  parties  to  the  said  indenture  of  the  6th  of  April  1824,  to  ereate  any 
trust  for  the  said  Charles  Ashe  A'Court,  or  the  said  Christopher  Ingram,  or  the 
younger  childrra  entitled  to  such  portions  as  af<ffesaid,  and  diarged  on  tlie  said 
Shanks  estate,  but  solely  to  exmmate  the  said  Shanks  estate  from  the  aforsaiid 
charges  thereon." 

And  the  Defendant  Hayter  alleges,  that  the  Defendants  Moody  and  Beavao,  sad 
the  bnvdiere  and  sister  <^  the  Plaintiff  are  interested  in  the  matten  in  qneatioa  a 
this  suit;  but  the  Plaintiff  ohaiges  tiie  contrary  to  be  true,  and  that  the  m1 

last-mentioned  parties  have  not  any  Ugal  or  equUa^  iniered  m  ike  said  Bagber  aad 
Semley  eataies,  or  the  rents  and  profits  theroof,  not  being  entitled,  in  any  way,  to  mj 
estate  or  interest  therein,  or  charge  thereon,  under  the  said  indenture  secodljr 
hu«inbefore  stated,  and  dated  the  6th  of  April  1824,  but  nevertkeless  ihey  maie  mm 
ekam  to  be  interetied  therein,  the  nature  whereof  they  ought  respectively  to  set  forth.' 

To  this  bill  the  Defendant  Beavan  filed  a  demurrer  for  want  of  equity  and  waat 
<rf  parties. 

Mr.  Eindersley  and  Mr.  Beavan,  in  support  of  the  demurrer.  Admitting,  f«-  the 
purpose  of  this  demurrer,  every  all^tion  in  this  bill  to  be  true,  tben  it  appears  that 
the  Defendant  Beavan  has  no  mterest  in  the  matters  in  qnestafm,  or  in  ue 
and  Sonley  estates,  but  he  merely  "  m^es  some  claim  to  oe  intersated  therein,  h 
it  quite  immaterial  what  daim  he  may  make,  i^  for  the  {-SI'S}  purposes  oi  the 
I^ntiff's  argument,  he  must  be  assumed  to  have  no  interest;  "a  ^eral  vagne 
charge  that  a  Defendant  claims  an  interest  in  the  matters  in  question  in  the  soit^  u 
insufficient  to  avoid  a  demurrer."  Plumbe  v.  Phmhe  (4  Y.  &  CoL  .345).  If  it  were 
otherwise  the  most  perfect  stranger  might,  by  means  of  such  a  charge,  be  made  a 
Defendant  to  any  suit  in  equity.  The  Plaintiff  seeks  no  relief  against  the  Defendant ; 
if  he  wishes  to  know  his  claims  on  the  estate  it  is  matter  of  discovery  merely. 

Secondly,  no  bill  can  properly  be  filed  against  a  mortgagee  by  a  party  entitled  to 
the  equity  of  redemption,  except  for  the  purpose  of  redeeming  him ;  Tadeer  v.  SmaU 
<3  MyL  &  Cr.  p.  69);  Peairse  v.  Hewitt  (7  Simons,  p.  479).   It  ia  the  offer  which  the 
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party  entitled  to  t^e  equity  of  redemption  makes  to  redeem,  and  which  subjects  him 
to  be  foreclosed,  that  raises  his  equity ;  without  that,  this  Court  will  consider  the 
mortgagee  as  absolute  owner  of  the  estate.  Suppose  this  suit  to  go  on,  all  the 
aooounts  will  be  ti^en,  and  then  it  will  be  found  that  the  produce  of  the  second 
eatate  is  iDsufficient  to  pay  off  the  first  mortgage  to  A'Gourt ;  but  even  if  there 
remained  a  surplus,  a  mortgagee  is  not  bound  to  receive  a  payment  in  part.  It  will 
be  M  diat  the  Defendant  may  be  interested  in  the  [Hxxluoe  of  the  estate,  but  that 
will  not  make  him  a  proper  party.  None  can  be  proporly  parties  to  a  suit  for 
spedAc  perfonaance  except  the  parties  to  the  contract ;  the  esstets  qve  Irttet,  though 
intMSsted  in  the  produce,  cannot  be  made  parties ;  Tadeer  v.  SynaU  (3  Myl  &  Cr.  p. 
6S.  And  see  fFood  v.  fFhiU,  i  Myl.  &  Cr.  460).  It  may  then  be  said  that  he  is 
tDterested  in  the  account ;  but  "  a  party  is  not  to  be  brought  before  the  Court  to 
Btaod  by  that  he  may  be  bound  by  the  account  to  be  token  between  two  other 
persona;"  lUmsboUom  v.  Wallis  (Coote  on  Mortgage,  p.  710,  and  Jacob,  p.  352). 

Thirdly,  the  trustees  of  the  term  are  necessary  parties.  If  the  younger 
ehiloren  are  necessary  parties  their  trustees,  who  have  the  legal  term,  are  also 
neeessaiyparties  to  this  suit. 

Mr.  Wood,  onUr^  in  support  of  the  bill.  The  Defendant  should  have  disclaimed, 
othenrise  the  Court  must  make  a  declaration  of  his  right  before  it  can  administer  the 
tarusts.  The  Plaintiff  who  is  interested  in  ^  Shanks  estate,  and  also  in  the  Bagbw 
estate^  desires  to  have  t&e  trusts  afflactinff  the  latter  estate  carried  into  effect^  so  as' 
to  exmerata  the  Shanks  estate.  He  oonsidered  diat  ^e  Defendant  Beavan  had  no 
ioterest  in  the  Buber  estatee ;  but  Idie  tmstee  insisted  he  had  and  that  he  was  a 
necessary  party.  It  is  said  that  a  general  chaise  in  the  bill  that  a  party  claims  an 
ioterest  is  not  sufficient  to  entitle  the  Plaintiff  to  an  answer,  but  though  a  witness 
cannot  be  made  a  Defendant,  yet,  "  if  the  bill  charges  he  is  interested,  the  Defendant 
must  plead  and  support  it  by  an  answer  denying  that  alI^;ation,  and  cannot  demur ; " 
PUmwner  v.  May  (1  Yes.  sen.  426),  Fenton  v.  Hughes  (7  Yea.  287).  The  {{resent  bill 
expressly  states  toat  the  Defendant  claims  an  interest,  and  at  the  same  time  denies 
Uie  claim ;  the  Defendant  onghtt  therefore^  either  to  disdaim  or  to  set  out  his  claim, 
if  any  exist. 

He  admitted  that  the  general  rule  was  tliat^  ordinarily,  a  mortf^igee  could  onl^ 
be  broo^ht  before  the  Court  for  the  purpose  of  redemption,  but  distinguished  thu 
flsse^  which  was  for  carrying  the  trusts  of  a  deed  into  execution,  and  which  eoukl  not 
he  done  in  the  absence  of  the  parties  interested  or  claiming  an  interest. 

He  contended  that  the  trustees  of  the  term  were  not  necessary  parties. 
Mr.  Kindersley,  in  reply. 

The  Masteb  of  the  BoiXfi  [Lord  Langdale].  It  seems  by  a  deed  executed  in 
1812  power  was  given  to  Mr.  Dalton  to  raise  a  sum  of  £20,000  for  his  own  use,  and 
besides  that,  a  term  was  created  for  the  purpose  of  providing  portions  to  the  amount 
of  £20,000  for  his  younger  children.  It  is  unnecessary  to  say  anything  respecting 
the  limitations  of  the  est^e.  la  the  year  1824,  and  by  the  execution  of  the  power 
to  raise  X20,000,  Mr.  Ii^^mm  became  the  owner  of  the  dbarge  of  £20,000  on  the 
Shanks  estate.  Contemponmeously  with  this,  other  estates,  culed  the  Bagber  Ukd 
Semley  estates,  were  conveyed  to  trustees,  on  bust  to  raise  money  to  be  applied,  in 
the  first  {dace,  in  eixmeration  ai  chu^  on  the  Shanks  estate.  It  does  not 
i4>pear  by  these  deeds,  that  the  incumbrancer  on  the  Shanks  estate  had  any  right  to 
interfere,  in  any  way,  with  the  execution  of  the  trusts  relating  to  the  Bagber  and 
Semley  estates,  although,  in  one  view  of  the  subject,  it  might  be  said  that  the 
mortgage,  though  secured  on  the  Shanks  estate,  was  to  be  provided  for  by  means  of 
the  trusts  affecting  the  Bagber  and  Semley  estates.  After  all,  the  legal  right  of  the 
nwtaagee  rested  solely  on  the  Shanks  estate  as  far  as  now  appears. 

This  bill  is  filed  for  the  purpose  of  carrying  into  execution  the  trusts  relating  to 
the  Bagber  and  Semley  estatw,  <»lling  on  die  trustee  to  account  for  the  receipts  and 
praceeas  in  respect  m  a  portion  of  the  estate  that  had  been  sold,  and  praving  a  sale 
<rf  that  part  of  die  estate  whieh  remains  unsold,  and  that  the  money  may  be  affiled, 
•eemdine  to  the  trusts,  in  ex(nierati<m  of  the  Slunks  estate. 

[S19j  The  trustee,  being  called  upon  to  render  his  accounts  and  oarnr  the  trasts 
into  exacation,  aUogas,  that  the  Defendant  Beavan,  who  now  reiffesents  Ingram,  has 
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an  interest  in  the  execution  of  the  trusts.  The  words  as  allied  in  the  lall  m  not 
80,  but  **  that  he  has  an  interest  in  the  matters  in  question  in  uiis  soit."  Tht  mitten 
in  qaestion  in  the  suit  are  the  matters  rehiting  to  the  ezecuticm  oi  the  tnuto  oi  tke 
Bagber  and  Semley  estates.  Now  this  is  quite  contrary  to  the  view  which  it  taken 
of  tibe  matter  by  the  Plaintiff ;  and  accordingly  the  Plaintiff,  after  stating  that  ^ii 
is  alleged  by  the  trustee,  charges  the  contrary  of  these  pretences  to  be  trq^  tsd 
charges  that  Mr.  Beavan  has  not  "any  legal  or  equitable  interest  in  tJie  fiagbersid 
Semby  estates,  or  the  rents  and  profits  thereof,  not  being  entitle*^  in  aay  ny,  to 
any  estate  or  interest  therein,"  that  is,  in  the  Bagber  and  Semley  eatetea,  "oeaugt 
thereon,  under  the  indentures  dated  on  the  &th  and  6th  of  April  1824;"  thcnfm 
distinctly  charging  he  has  uo  interest,  "but  nevertheless  he  makes  some  cltim  to  be 
interested  therein,"  that  is  to  be  interested  in  the  Bagber  and  Semley  estate^  uadtr 
these  deeds,  I  cannot  construe  it  in  any  other  way  "^e  nature  wherecrf  be  oogfctti 
set  forth." 

Now  to  this  bill  there  is  a  demurrer  for  want  of  equity,  uid  the  first  ground  i 
demurrer  is,  "  I  am  a  mortgagee  on  the  Shanks  estate,  and  you  do  not  offier  to  redeos 
roe."  U  the  qaestion  in  this  cause  related  to  the  Shanks  estate,  I  sh<mld  uj  tbt 
this  was  a  decisive  answer  to  this  bill,  for  I  take  it  to  be  settled,  that  the  owTia>  of 
die  equity  of  redemption  cannot  make  a  mortgagee  a  party  to  any  suit  in  this  Coart, 
without  offering  to  redeem  him ;  but  there  la  no  put  of  this  suit  which  hsi  si^ 
regard  to  the  Shanks  estate,  except  only  in  this  way,  that  persma  intenstsd  in 
the  Shanln  E^SO]  estate  desire  to  have  an  execution  of  d»  trusts  relating  to  the 
Bagber  and  Semley  estates,  in  order  that  the  money  to  arise  therefrom  may  be  tfpM 
in  exoneration  of  the  Shanks  estate. 

But  it  is  not  attempted  to  support  the  bill  on  that  alone.  Mr.  Wood  hat  tvj 
properly  admitted  that  a  mortgagor  cannot  make  a  mortgagee  a  party  in  respect  of 
his  mortgage  estate,  without  offering  to  redeem  him.  But  he  says  this  :  you  dua 
to  be  entitled ;  you  hare  filed  a  demurrer  to  this  bill,  by  which  you  admit  eveiythiiif 
which  is  distinctly  charged  :  it  is  distinctly  charged  that  you  claim  to  be  interatel 
in  this  property,  the  Bagber  and  Semley  estates  under  those  deeds.  You  admit  tbit 
for  the  purpose  ctf  the  demurrer,  and  thereby  at  the  same  time  admit,  that  tbt 
Plaintiff  cannot  have  a  sale  of  this  estate  and  the  enoati<m  of  these  trosta,  othmriK 
than  in  your  prasence. 

The  uiswer  given  to  that  is,  that  this  all^tion  is  much  too  vague,  and  that  thi 
Plaintiff  ought  to  have  alleged  the  interest  in  some  more  distinct  manner. 

I  am  certainly  very  desirous  not  to  introduce  a  rule  by  which  persons  cio  h> 
brought  into  Ck>urt  on  mere  vague  charges  of  having  an  interest  in  the  matter :  bit 
I  think  the  most  useful  operation  of  Courts  of  Equity  would  be  very  much  diminiihai 
if  persons  were  not  under  the  necessity  of  disclosing  the  nature  of  their  claims,  n^iA, 
on  some  occasions,  they  are  unwilling  and  the  Plaintiff  is  unable  to  state.  IV 
substance  of  the  bill  is  this :  the  Plaintiff  desires  to  have  the  execution  of  the  tniti 
affecting  the  Bagber  and  Semley  estates.  He  says,  yon,  the  Defendant,  claim  to  ti 
interested  in  them :  I  deny  your  claim  altogether ;  but  in  order  that  I  may  be  aUi , 
to  meet  and  rebut  your  oUim  and  answer  it,  let  me  know  the  whole  partieukca 
of  it. 

^21]  I  must  repeat  the  observation  made  in  one  of  tiie  cases  ated,  that  I  tbiK 
the  Defendant  has  a  little  "  mistaken  his  way  "  in  admitting  his  claim  by  the  demuntti 
It  is  not  like  the  case  of  Plwnb«  v.  Flumbe  (4  You.  &  CoU.  345),  a  mere  geoenl 
allegation  that  he  has  some  interest ;  but  an  allegation  of  an  interest  foilowine  n 
the  same  sentence  the  denial  of  being  interested  under  those  deeds.  It  is  stated  ia 
this  way.  I  charge  you  have  no  interest  under  these  deeds,  neverdielesa  yoo  dot 
an  interest ;  let  me  know  what  it  is  you  claim.  Under  these  ciroumstaDces,  I  do  act 
think  the  demurrer  can  be  allowed. 

With  regard  to  the  other  question  as  to  parties :  when  a  Defendant  demars  for 
want  of  parties,  he  ought  to  shew,  that,  according  to  his  own  case,  another  party  is 
wanted.  The  Defendant  says,  if  I  am  made  a  party,  there  is  another  peraon,  wb^ 
in  rdation  to  another  purt  of  the  case^  ought  to  be  bronj^t  before  the  CiHtrti  in  order 
tiiat  his  interest  may  be  administered.  That,  however,  hM  nothing  to  do  with  tins 
Defendant ;  he  files  this  demurrer  for  his  own  benefit,  and  has  nothing  to  do  with 
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the  jfdbwin^  eliarge  of  jB20,000  to  be  niaed  under  the  term  oreated  for  that  pnrpoie. 
The  doDDmiig  Daendint  hu  nothing  to  do  with  this  olatm ;  he  claims  paramount 
to  the  terra ;  out  whether  paramount  or  anbeequent  does  not  signify :  he  claims  not 
at  ftU  aDder  the  term.  I  thmk  the  Defendant  has  nothing  at  all  to  do  with  it.  It 
is  argued  that  there  will  be  a  d^eot  as  to  the  parties  at  the  hearing,  and  that  the 
Defendaot  desires  not  to  be  delayed ;  but  I  think  this  demurrer  cannot  be  allowed 
npoD  that  ground. 

It  has  been  said  that  the  Defendant  may  hare  other  interests  than  those  suggested 
1^  Um  bill ;  but  I  am  of  [32^  opinion  that  the  bill  relates  only  to  the  interest  he 
Bay  hare  in  these  estates  under  toe  deeds ;  and  if  the  Defendant  answers  that  he  has 
DO  interest  whatever  under  these  deeds,  tt  seems  to  me,  that  in  the  present  state  of 
this  record  he  will  hare  answered  the  bill.  If,  on  the  other  hand,  he  haa  ot^er  olums 
tbaa  tiioee  in  respect  of  tiiose  deeds,  it  oonoenn  himself  to  say,  that  this  property  is 
Bot  to  be  disposed  of  in  bis  absence ;  and  when  he  sets  forth  that  claim,  he  will,  for 
hie  own  seonrity,  have  his  interest  stated  in  such  a  manner  that  he  shall  be  protected. 

The  demurrer  must  be  overruled  ;  but  I  shall  give  no  costs  on  either  side. 

Note. — An  aiq>eal  to  the  Lord  Chancellor  is  pending.  [A  note  in  the  Addenda 
states  that  the  partieB  entered  into  a  0om|»omise,  and  that  the  appeal  was 
abandoned.] 

[828]  BiCHAEDeoN  «.  Hastings.  FA.  22, 1844. 

[S.  C.  13  L.  J.  Ch.  142.   For  other  proeeedings,  see  7  Bear.  301,  364 ;  11  Bur.  17.} 

Here  are  two  general  rules  '<A  the  Ckmrt ;  first,  that  sJl  perscms  interested  in  t^e 
subjeot-mattor  of  the  litigation  ou^bt  to  be  parties ;  the  second,  that  the  Court 
always  endeavours  to  do  complete  justice,  so  that  the  matters  inrolred  in  the  suit 
may  not  be  left  open  to  future  Utigation ;  bat  these  rules  are  both  occasionally 
departed  from. 

As  to  the  necessity  of  the  Court's  modifying  its  rules  and  adapting  its  forms  of 
mttoeedings  to  the  altered  circumstances  of  society  existing  at  the  present  day. 

A  bill  may  be  filed  respecting  a  partnership  without  pniying  a  dissolution. 

In  a  oontinniDg  partnership,  if  a  few  have  an  interest  in  a  particular  subject  adverse 
to  idl  the  rest,  a  bill  may  be  filed  i^ainst  the  few,  hy  one  on  behalf,  &o. 

Id  the  csmo  of  an  insolvent  partnenhip  not  formally  mssolved,  a  bill  may  be  filed  by 
one  cr  more  on  behalf  of  the  rest  agunst  the  governing  body,  to  have  the  assets 
collected  and  ai^lied  towards  the  payment  of  the  debts,  without  seeking  to  ascertain 
the  rights  and  liabilities  of  the  parties  as  between  themselves,  but  leaving  them  open 
to  fnture  litigation. 

Sy  the  rules  of  a  club,  the  bankers  were  alone  authorised  to  receive  money  on  account 
of  the  club.  Some  of  the  members  subscribed  and  purchased  the  furniture, 
which,  by  deed  executed  by  the  subscribers,  was  vested  in  the  Plaintifr  A  B., 
in  troat  to  repay  the  unounts  subscribed,  and  to  pay  the  surplus  to  the  committee 
for  the  benefit  of  the  club.  The  club  becoming  embarrused,  was  afterwards 
diaeolred,  and  the  committee  were  authorised  to  wind  up  the  affiiira.  Two  of  the 
CMDmittee,  C.  and  D.,  sokt  the  fnmitore,  and  alone  received  tiie  produce,  tcuether 
wiUi  other  genenl  assets  d  the  <dub.  A  bill  was  filed  by  A.  B.  on  behalf 
uainat  C.  ud  D.,  and  E,,  a  non-subsml»iig  m«nber,  to  recover  the  monies  in 
t£e  hands  of  C.  and  D.,  uid  praying  that  the  furniture  money  might  be  paid  to 
the  Plaintiff,  on  the  trusts  of  the  dcM,  "or  otherwise  as  the  Court  might  direct, 
and  that  the  general  assets  recovered  might  be  paid  to  the  bankers  or  otherwise, 
&e.  Held,  that  the  bill  was  not  defective  for  want  of  parties,  and  that  neither 
the  other  parties  to  the  deed,  nor  tilie  ot^er  members  of  the  dub,  were  necessary 
parties. 

TtB  demurrer  in  this  case  having  been  allowed  (ante,  p.  301),  the  Plaintiff 
Bended  his  bill,  and  made  a  Hr.  Wuoh,  one  of  the  members  of  tiie  dub  who  had 
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neithw  subceribed  to  the  forniture  fund,  nor  exeeuted  tiie  deed  d  18S8,  &  D^ndut 

thereto.  By  the  amendment,  he  struck  out  that  part  of  the  pnyer  which  imidied 
a  winding  up  of  the  afi^rs  of  the  club ;  and  limited  the  prayer  to  axi  account  <rf  Uie 
monies  received  by  the  Defendants  Hastings  and  EmJy  from  the  sale  of  the  funiitore, 
and  that  the  amount  due  thereon  might  m  paid  to  the  Phiintiff  as  trustee  of  the 
indenture  of  the  27th  of  January  1838,  "or  otherwise  paid  as  the  Court  might  pU] 
direct;"  and  for  an  account  of  the  other  club  monies  received  by  Ha^ngs  too 
Endy,  and  "that  what  should  be  found  due  from  t^em  on  taking  uie  said  uocmnt, 
after  allowing  or  deducting  all  sums  which  had  been  properly  paid  or  expended  b; 
them  on  the  account,  or  on  behalf  of  the  said  late  club,  might  be  paid  by  t^e  said 
Defendants  into  the  bank  of  Messrs.  Hopkinson  &  Co.,  to  the  credit  and  for  the 
purposes  of  the  said  club,  or  o^erwise  as  the  Court  should  direct.'* 

l^e  Defendants  Hastings  and  Emly  again  filed  a  danarrer  to  the  amuded  \SL 
similar  to  the  former  demurrer. 

Mr.  Purvis  and  Mr.  Hubback,  in  support  of  the  demurrer,  argued,  that  the  reond 
remained,  substantially,  the  same  as  on  the  occasion  of  the  former  demurrer ;  iat  the 
Court  could  not  limit  its  interference  to  the  recovery  of  the  money,  without  pro- 
ceeding to  distribute  it,  and  that  for  this  purpose  it  was  absolutely  neoeasary  that  tkt 
conilicting  i-ights  of  the  different  parties  should  be  ascertained  and  declared.  That 
consequently  all  the  persons  whose  absence  had  been  objected  to  on  the  former 
occasion  were  now,  for  the  reasons  fonnerly  urged,  necessary  parties  to  the  pnaent 
record. 

That  all  the  persons  who  executed  the  deed  of  1838  were  necessary  parties,  and 
that  the  Plaintiff  could  not  sue  ou  their  behalf ;  Neu^  v.  Lord  EgmaU  (A  Sim.  574) ; 
where  it  was  held  that  all  the  persons  who  had  executed  a  (^editors  deed  wen 
necessary  parties  to  a  suit  affecting  their  interests. 

[3261  That  the  parties  were  not  so  numerous  that  their  presence  could  be 
dispensed  with;  Marrvm  v.  Stewartbon  (2  Hare,  530);  where  the  nmidMr  «ii 
twenty. 

Mr.  Kindersley,  Mr.  Tamer,  and  Mr.  Cameron,  amb%  insisted,  that  the  fom  of 
the  record  had  been  so  altered,  that  the  objection  raised  on  the  former  oocasxw  hsd 
been  suocessfully  removed ;  that  the  bill  limited  the  relief  sought,  to  a  rimple 
restitution  of  certain  funds  of  the  club,  improperly  retained  by  two  of  its 
and  sought  no  administration,  or  distribution  of  the  funds,  nor  any  winding  up  of 
tiie  concern ;  that  it  was  for  the  general  benefit  of  all  parties  that  the  fond  abcnla  ba 
recovered  and  placed  in  the  proper  custody,  or  as  the  Court  might  direct  and  Aa^ 
fore,  that  the  case  was  in  its  nature  and  prayer  similar  to  Sit^eiu  v.  CongneB  U  RqmH, 
662),  where  it  was  held,  that  some  shveholden  might  file  a  bill  on  behalf.  to 
obtain  a  restitution  of  funds  improperly  applied  by  directors  to  their  own  use.  San 
Holmes  v.  Hemty  (4  CI.  &  Fin.  99)  on  a  bill  filed  by  two  trustees  on  behalf,  &c.,s^b^ 
some  trustees  of  a  savings  bank,  to  make  them  responsible  for  a  mi8applicati<»atk 
trust  monies,  it  was  even  held  (page  142),  that  it  was  unnecessaiy  to  make  sQtk 
persons  who  concurred  in  the  resolution  for  the  misapplication  oi  the  trust  nxiuei 
parties  to  a  suit  for  replacing  it ;  but  only  those  who  actually  took  and  misin^ 
the  money.  And  that  this  case  was  governed  by  tiie  deciBi<m  of  Lord  Cottwhsa  !■ 
WaUworth  v.  HoU  (4  Myl.  &  Cr.  619). 

That  a  bill  to  carry  the  trusts  of  a  creditor's  deed  into  execution  mwht  be  filed  ob 
behalf  of  all  the  ^editors  byone  of  them  only  where  tiiey  have  aU  executed  tbs 
deed,  bat  are  veiy  numerous ;  WM  t.  .BonAom  (2  S.  &  St.  91)l  In  Nmlm  t.  M 
Egmont  the  bill  sought  to  have  the  priorities  deolwed. 

That  the  Plaintiff  was  trustee  of  tbe  produce  of  the  furniture,  and  that  it  wss 
unnecessary  to  make  his  cestui  que  trust  a  party  to  a  suit  for  reooveriiig  it ;  Frmu  r. 
Franco  (3  Ves.  75),  Aitgi»r  v.  i^nard  (3  Myl.  &  K,  566). 

SavaU  v.  Timkredn  Ves.  sen.  101),  v.  Walford  (4  Euss.  372),  Etd^ardsim  t. 

ioiywU  (2  Y.  &  C.  {N.  C),  507),  Ctdverley  v.  Phelp  (6  Mad.  229),  and  ilitfonJ  (p.  164) 
were  also  cited. 

Thb  Master  of  the  Bolls  [Lord  Langdale].  All  cases  of  this  kind  are  attoided 
witii  some  degree  of  difficulty,  and  tJie  conclusion  to  be  arrived  at  depends  on  rather 
nice  oiraunutances.    The  aiguments  in  su^^Kst  of  a  demurrer  of  this  kind  ba<n 
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gmett^y  a  very  strong  foundation,  beoaose  oases  of  this  Irind  always  deviate  from 
two  old  and  general  rules  of  the  Court ;  one  is,  that  all  persons  interested  in  the 
subject-matter  of  the  litigation  ought  to  be  parties;  the  other  is,  that  the  Court 
«iideavour8  to  do  complete  justice  in  every  case,  so  that  the  matters  involved  in  the 
<iut  may  not  be  left  open  to  future  litigation. 

Now  the  present  bill  is,  to  a  certain  extent,  a  departure  from  both  these  rules, 
beeause  it  is  proposed  to  be  prosecuted  in  the  absence  of  parties  interested  in  the 
suit ;  and  it  uso  proposes  that  the  sums  to  be  recovered  [SltT]  should  be  left  at  their 
disposal  if  they  can  agree,  and  if  not,  then  that  they  may  be  left  for  future  litigation. 
However,  exceptions  to  the  two  rules  which  I  have  stated,  hare  at  all  times  been 
nnetioneid.  I  recoUeot  a  treatise^  in  which  one  of  t^e  chapters  was  headed,  "  In  what 
«ue8  necessary  parties  may  be  dispensed  vrith."  The  assumption  t^t  necessity  could 
admit  of  any  qualification  may  seem  to  imply  (hat  exceptions  to  the  ordinary  rule 
were  admitted  with  difficulty. 

It  has  however  become  necessary  to  extend  the  cases  of  exception,  so  as  to  keep 
pace  with  the  progress  and  complications  of  the  transactions  of  mankind  ;  and  every- 
body who  readb  what  Lord  Cottenhara  has  said  on  more  than  one  occasion,  must  be 
perfectly  satisfied  with  the  justice  of  his  observation,  and  see  how  necessary  it  is 
for  this  Court,  acting  always  within  the  limits  of  its  jurisdiction,  by  an  application  of 
itspowersj  so  necessary  for  the  administration  of  justice,  to  adapt  its  forms  of  pro- 
ceeding to  the  altered  circumstances  of  society  in  our  own  times,  and  modify  its 
rales  so  as  to  meet  the  changes  of  circumstances  under  which  it  is,  at  the  present 
day,  called  on  to  administer  justice.  (See  More  v.  Jfoloe&y,  1  MyL  &  Cr.  p.  679 ;  Taylor 
V.  Sdnurn,  4  Myl  &  Cr.  p.  141 ;  JFallworth  v.  HoU,  4  My].  &  <>.  p.  635.)  In  no  ckss 
<tf  eases  has  the  extension  of  the  exception  been  more  frequent  uian  in  cases  like  the 
presentu 

I  cannot  say  that  I  entertain  any  doubt  of  the  propriety  of  the  decision  which  I 
made  in  Evans  v.  Siokes  (1  Keen,  24).  I  still  think  that  the  winding  up  of  a  partner- 
ship implies  a  complete  settlement  of  all  the  rights  and  liabilities  as  between  the 

Srties  themselves ;  and  as  they  may  be  in  conflict  with  re^rd  to  these  rights  and 
bilities,  the  [328]  partnership  cannot  be  finally  wound  up  in  the  absence  of  all  the 
partners.  This  may  be  attended  with  very  great  iDConvenience,  even  to  the  extent 
of  preventing  the  due  administration  of  justice  between  the  imrtieB ;  but  this  appears 
to  me  necessarily  to  follow  from  the  established  rule  of  this  Courts  which  I  nave 
stated,  imd  which  cannot  be  corrected  without  a  gweral  authority.  It  was  at  one 
lime  supposed,  that  in  consequence  of  the  second  general  rule,  that  complete  justice 
must  be  done  with  respect  to  the  subject-matter,  the  Court  could  not,  and  would  not, 
interfere  at  all  as  between  partners,  unless  the  partnership  was  to  be  dissolved  and 
finally  wound  up  and  settled ;  and  there  are  several  conflicting  cases  in  the  books  on 
that  subject,  different  Judges  having  entertained  very  fstrong  opinions  and  very 
diderent  views  on  that  question.(l)  I  noticed,  on  the  former  occasion,  that  it  now 
appears  very  clear  that  there  is  no  such  rule.  It  has  been  decided,  that  in  a 
■eontiauing  partnership,  if  a  few  have  an  interest  in  a  particular  subject  adverse  to  all 
the  rest,  and  claim  for  themselves  the  benefit  of  that  interest,  a  bill  may  be  filed 
^UD8t  those  few,  by  one  or  more  partners  on  behalf  of  themselves  and  all  the  rest. 
That  ia  a  remarkable  instance  of  a  case  where  all  persons  interested  are  not  brought 
before  tiie  Court :  however,  it  is  not  much  more  remarkable  than  the  oases  where  one 
creditor  or  one  legatee  is  permitted  to  sue  on  behalf  of  himself  and  many  other 
persons  and  some  other  nmilar  cases.  The  Court  has  even  gone  to  this  extent ;  in 
the  case  of  an  insolvent  partnership  not  formally  dissolved,  it  has  permitted  [329]  a 
bill  to  be  filed  by  one  or  more  on  behalf  of  the  rest,  against  the  governing  body,  to 
have  the  assets  collected,  and  applied,  as  far  as  they  would  go,  towards  the  dischiaxge 
■of  the  debts ;  and  that  without  seeking  to  ascertain  the  rights  and  liabilities  of  the 

(1)  See  Fmnan  v.  Homfray,  2  Ves,  &  B.  329  ;  Harrison  v.  Armitage,  4  Mad.  143 ; 
Marshall  v.  Colman,  2  Jac.  &  W.  266  ;  Richards  v.  Davies,  2  Euss.  &  Myl.  347  ; 
Loacombe  v.  Russell,  4  Sim.  8 ;  KuM  v.  WMe,  2  Y.  &  Col.  (Exoh.),  16 ;  BetUley  v. 
Boies,  1  Y.  &  Col.  (Exch.),  182 ;  Miles  v.  ThamSj  9  Sim.  p.  609 ;  Fairihome  v.  W^tim, 
Z  Hare,  387. 
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parties  as  between  themselves,  and  consequently,  leaving  litigation  as  betweeo  tboae 
parties  entirely  open,  after  the  debts  have  been  paid :  tlutt  is,  it  has  sanctioned  &  soit 
which  sought  nothing  but  to  compel  a  satisfaction  pro  tcmto  of  the  partnership  debbt 
as  far  as  the  deficient  assets  would  extend,  and  then  leave  all  the  members  of  Ae 
partnership  exposed  to  such  litigation  as  the  unsatisfied  creditors  mi^t  dioosato  , 
adopt  for  the  recovery  of  the  remainder  of  their  dehts ;  and  also  leave  the  pvtaen  ' 
liable,  as  amongst  themselves,  to  such  suits  for  contribution  as  the  particular  droiB- 
atances  of  the  case  might  render  necessary. 

In  this  case,  it  is  alleged  that  the  two  Defendants,  Haatiiiss  and  Emly,  ham  | 
powessed  themselves  <A  property  belonging  to  this  olub,  which  I  moat  eonridvaia 
partnership :  that  one  ca  tne  sums,  namuy,  the  famittire  money,  u  suhject  to  t 
peculiar  trust,  and  the  other  monies  are  general  assets  of  the  partnership.  They  bare 
possessed  themselves  of  these  sums  of  money,  and  refuse  to  account  for  them.  Tlita 
bill  desires  to  recover  them,  not  for  the  purpose  of  distribution  by  the  Court  throozit 
the  means  of  this  suit,  but  for  the  purpose  of  bringing  them  within  the  control  of  ue 
governing  body  of  the  partnership,  in  order  that  they  may  be  applied,  under 
control,  according  to  the  rights  of  the  parties.  That  seems  to  me  to  be  the  natore  d 
the  bill.  Can  that  be  done  1  The  Fluntiff  and  all  the  other  members,  except  tbeee 
two  Defendants,  must  have  an  interest  in  having  the  money,  whioh  aemonsr 
admits  to  be  in  the  Defendants'  possession,  brought  [330]  within  the  ocmtrol  of  the 
elub;  that  is  the  common  interest  of  all.  How  this  money,  when  ft  is  broo^ 
within  tiie  control  of  die  elub^  ought  to  be  applied  is  another  matter.  To  nk 
recover  it  and  place  it  within  the  control  of  we  elub,  and  leave  it  subject  t» 
litigation,  is  asking  no  more  than  was  done  in  the  case  of  WdUvwrth  t.  H{it  {4  HjL 
&  Cr.  619),  where  matters  were  thus  left.  If,  then,  it  is  for  the  common  heoefit  of 
all,  except  the  two  Defendants,  that  these  funds  should  be  re(x)vered,  why  sbooidit- 
not  be  done  ?  It  is  said  that  this  is  a  case  of  dissolution.  Very  true ;  and  this  ihen 
that  Uiere  ought  to  be  a  winding  up  and  a  final  settlement.    But  how  is  it  vith  a 

?irtnership  after  a  dissolution  and  Wore  the  affairs  ol  the  partnership  are  wound  apt 
be  mutual  connection  between  tiie  partners  is  not  diasolred  with  the  dissolotioo  of 
the  partnemhii^  because  it  must  continue  for  the  purpose  of  collecting  the  sstets 
and  wmding  up  the  partnership,  (uid,  until  these  matters  are  all  closed,  there  ii  a 
qwm  partnership,  a  mutual  interest  between  Uie  parties.  {CravosKay  v.  Omm, 
15  Yes.  226.)  One  of  the  things  required  for  the  winding  up  of  the  partnership  ie; 
that  the  assets  should  be  collected ;  uid  it  appears  that  two  individuals  have  gotnte 
their  possession  assets  whidt  they  retain  adversely  to  all  the  rest,  while  it  is  the 
oommon  interest  that  tbey  should  be  oollected  and  reignlariy  applied  towaidi  Ae 
winding  up  of  the  partnership. 

In  uie  present  state  of  the  record  the  question  is,  whether  the  Defendants  in  fe> 
answer.    I  cftnnot  determine,  at  this  time,  whether,  in  consequence  of  whst 
appear  in  the  waswer,  it  may  not  hereafter  be  absolutely  necessary  to  make  the  pertift 
re»rred  to  and  other  persons  parties.    Taking  the  statements  of  the  bill  as  they  w* 
stand  admitted  by  the  demurrer,  it  does         not  appear  to  me  that  I  ought  to  alkw 
the  present  demurrer ;  but,  ovwruling  it,  I  beg  to  have  it  clearly  unden^xxl,  tbat  it 
may  appear  hereafter  that  it  is  quite  necessary  not  only  to  make  the  penoos  no* 
minted  out,  but  other  ^lersone^  parties;  for  after  this  demurrer  ia  oveiroled, 
Defendants  may  still  nise  the  same  objection     their  answer.   I  do  not  thovian  , 
mean  to  determine  anything  with  respect  to  the  necessity  of  making  these  penoaa  I 
parties  hereafter.  ! 

Next,  with  respect  to  the  objection  to  the  form  in  which  payment  of  these  snms  | 
is  prayed,  I  cannot  construe  it  in  the  way  in  which  it  has  been  contended  for.  It  is 
asked  that  the  amount  shall  be  paid  "  to  the  Plaintiff,  or  in  such  manner  as  the  Cknrt 
may  direct."  It  is  not  clear  that  it  ought  to  be  paid  to  the  Plaintiff,  but  that  will  be 
a  question  for  discussion  hereafter,  and  as  the  case  now  stands  on  the  bill,  admitted, 
as  it  is,  by  the  demurrer,  it  seems  indeed  that  it  ought  not  to  be  paid  to  the  PhmdC 
Then,  in  what  way  is  it  to  be  paid  ?  "  Otherwise  as  the  Court  may  direct.*  It 
has  been  areued  recy  ably,  that  the  Court  can  direct  nothing  but  tihe  payment  to  the 
proper  han^  that  is,  either  to  the  creditors  of  this  clul^  Cff  to  some  person  oc  other 
who  may  ultimately,  on  the  winding  up  of  the  affiurs  of  the  dub^  be  foand  to  he  tha 
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proper  person  to  receive  it.  I  cannot  say  that  I  think  ao.  This  bill  not  deeiriDg  to 
have  the  partnership  wound  up,  what  I  shall  have  to  do  at  the  hearing,  will  be  to 
take  care  that  it  is  paid  to  the  persons  who  ought  to  have  the  management  of  it ;  and 
I  shidl  ascertain  that^  when  I  see  the  answer  of  the  Defendants,  who  no  doubt- will 
ten  me  to  whom  it  ought  to  be  paid,  and  when  I  know  that,  I  can  direct  the 
payment 

It  is  very  possible  that  these  gentlemen  may  hereafter  ^?SX\  shew,  that  they  have 
Dothiog  at  all  to  pay,  or  they  may  admit  that  they  have  sums  to  pay,  but  allege 

difSculties  with  respect  to  the  distribution  of  them  after  that  payment  shall  have  been 
msde.  I  can  conceive  myself  no  difficulty  in  ordering  these  monies  to  be  paid  to  the 
persons  who,  under  the  direction  and  control  of  the  club  or  the  governing  body  of 
the  olub,  have  a  right  to  distribute  them.  If  there  should  be  occasion,  an  inquiry 
may  be  had  on  that  subject,  and  the  Defendants,  desiring  that  it  should  not  be  paid 
to  the  Plaintiff,  will  aiford  me  every  assistance  in  determining  to  whom  it  ought  to 
be  pud,  for  the  purpose  of  placing  it  under  the  control  of  the  governing  body  of  the 
<dub  for  distribution.  The  same  olMervation  applies  to  both  sums  of  money :  one  will 
go  to  the  furniture  account,  the  other  will  go  to  Uie  general  account  of  the  club. 

I  think  I  ought  to  overrule  this  demurrer ;  and  I  do  so  entirely  without  prejudice 
to  the  Defendants  taking  any  objection  for  want  of  parties  by  their  answer.  If  they 
put  in  an  answer  stating  the  objections  and  the  grounds  for  supporting  them,  the 
oause  may  be  set  down  to  be  heard,  under  the  recent  Qeneral  Oraers  (Ordines  Can. 
175),  on  the  objection  for  want  of  parties ;  and  if  not  so  set  down,  it  may  still  a.-ppeax 
at  the  hearing  that  the  suit  is  defective  for  want  of  parties. 

The  demurrer  must  be  overruled,  but  without  oosts. 


[333]   SCOBX  V.  Ford.   April  26,  1844. 

Where  trust  money  appears  to  have  been  invested  on  an  improper  seouritv,  it  will, 
on  motion,  be  ordered  to  be  brought  into  Court  within  a  given  time ;  out  if  the 
case  be  proper,  the  period  will  m  extended  from  time  to  time,  to  enable  the 
Defendant  to  r«i]ize  the  security. 

Where  part  of  a  residuary  estate  has  been  invested  on  an  improper  security,  and  the 
Defendant  has  an  interest  therein,  the  Court,  on  being  satisfied  that  there  is  no 
existing  claim  on  the  estate,  sometimes  confines  the  amount  to  be  pud  into  Court 
to  the  share  of  the  Plaintiff. 

An  intestate  died  in  1826,  leaving  a  widow  and  two  infant  children.  The  widow 
adnunistered,  and  in  1840  executed  a  deed  which  stated  that  the  assets  actually 
realised  amounted  to  £4000,  of  which  she  had  appropriated  to  herself  £700,  and 
that  tiie  remainder  had  been  invested  on  mort^tges,  which  were  specified.  In  her 
answer  to  a  bill  filed  by  one  of  the  children  in  1843,  she  stated  that  this  was  wholly 
OToneouB,  that  the  residue  amounted  to  £1600  only,  and  that  the  PlaintafT  had 
received  £390  on  account  (tf  her  one-third.  The  answer  stated  that  the  debts  had 
been  paid,  but  the  statements  were  most  unsatisfactoir.  A  sum  of  £700  appeared 
to  have  been  lent  on  an  improper  security.  The  Court,  on  motion,  ordered  the 
vAoU  £700  to  be  brought  into  Court. 

In  1826  E.  H.  died  intestate,  leaving  his  widow  and  two  infant  children.  The 
widow  took  out  administration  and  possessed  herself  of  the  assets.  The  Plaintiff,  as 
me  of  the  children,  was  entitled  to  one-third  of  ^e  residue.  She  attained  twenty- 
one  in  1838. 

In  March  1840  the  widow  married  the  Defendant  Ford,  and  in  May  following  a 
settlement  was  made,  whereby,  after  reciting  the  death,  &c.,  of  the  mtestate,  and 
"that  the  proceeds  of  the  intestate's  personal  estate  actually  realized  amownted  to 
£4000,"  out  of  which  the  widow  had  approbated  to  herself  £700,  and  had  purchased 
a  house  therewith,  and  had  invested  the  residue  uptm  three  several  mortage  seourities, 
one  of  £1700  from  Veevers,  and  two  others  which  were  specified,  the  share  of  the 
widow  was  thereby  settled  upon  certain  trusts  for  herself  for  life  for  her  separate 
use,  &c  * 


Digilized  by  Google 


1094 


SCORE  r.  FORD 


7BUT.M. 


In  1843  one  of  the  children  and  her  husband  filed  this  bill  agiunst  the  widov^ 
her  second  husband  and  the  other  child,  praying  the  usual  account^  the  aaoertiiiimeot 
of  the  residue,  and  payment  of  one-third  to  the  Plaintiff. 

[334]  The  principal  Defendants,  by  their  answer,  represented  that  the  statemento 
in  the  settlement  were  wholly  inaccurate ;  that  the  amount  of  the  intestate's  estatft 
was, "  through  inadvertence  and  mistake,"  considerably  overrated ;  uid  that  the  aotoal 
amount  thereof  which  could  be  realised,  i^ter  payment  of  the  debts,  &e.,  did  no^  "A 
the  time  the  settlement  was  made,  amount  to  the  sum  of  £1200  or  thereahonts."  b 
stated  that  the  debts  hod  been  paid,  and  that  there  remained  a  surplus  of  peraonsl 
estate,  amounting  to  £1600  nearly,  but  of  which  £400  had  not  been  received. 

It  represented  that  £390  bad  been  paid  to  the  Plaintiffs,  which  was  £10  less  thia 
the  amount  of  the  Plaintiff's  share  of  the  assets  stated  to  have  been  realised. 

The  explanation  of  the  alleged  errors  in  the  settlement  was  of  a  most  unsatisfoctory 
nature,  as  were  also  the  accounts  of  the  assets,  the  statement  of  the  application  theret^ 
and  l^e  dealing  therewith. 

The  answer  stated,  that  the  DefendiUit  had  lent  £700  part  of  the  assets  on  bond, 
which  bad  afterwards  been  paid  off,  and  had,  by  a  pecuuar  mode  of  dealing,  hm 
lent  on  the  security  of  a  contingent  reversionary  interest  in  £1260  and  a  policy. 

The  answer  to  the  amended  bill  rendered  the  matter  still  more  onsatisootoiy; 
and  the  Defendants  stated  thwein,  "  that  the  sum  of  £1550  or  thereabouts,  instead  of 
a  sum  of  £1200  only  or  thereabouts,  as  in  the  former  answer  was  erroneously  stitod, 
was,  in  truth  and  in  fact,  realized  by  the  Defendant,  in  respect  of  the  said  intestate's 
personal  estate,  and  not  a  sum  exceeding  £4000." 

[335]  A  motion  was  now  made  for  payment  of  the  £700  into  Coart. 

Mr.  Kindersley  and  Mr.  Wood,  in  support  of  the  motion,  argued,  that  as  £700, 
part  of  the  assets  of  the  testator,  had  been  lent  by  the  administratrix  on  an  improper 
security,  it  ought  to  be  brought  into  Court,  especially  as  the  explanation  etren  by 
Defendants,  in  their  two  answers,  were  so  unsatisfactory  and  irreconoleable,  sod 
were  wholly  inconsistent  with  the  statement  contained  in  a  solemn  instrument  exMttcd 
by  them. 

ytgnaa  v.  Bmjuld  (3  Mad.  62),  ColUs  y.  ColUt  (2  Sim.  365),  and  see  JTydt  r. 
ShaarattjZ  Beavan,  498),  Meyer  v.  MoaMm  (4  Beavan,  343). 

Mr.  Tiuney,  for  the  Defendants,  eontrd,,  contended  that  the  Plaintiffs'  right,  at  tha 
stage  of  the  cause,  must  depend  entirely  on  the  admissions  in  the  answer,  and  thit 
the  Plaintiffs  were  only  entitled  to  have  brought  into  Court  such  portion  of  the  i700 
as,  by  the  admissions  in  the  answer,  belonged  to  them.  He  stated  that  the  otber 
child  would  appear  and  concur  in  this  view  of  the  case. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  must  order  Uiu  sura  of  niooe; 
into  Coart.  The  husband  may  find  the  settlement  to  which  he  was  a  party,  a 
unfortunate  concern  for  him.  In  that  settlement,  this  lady  has  represented  the  aaeft 
to  be  very  large,  and  to  amount  to  £4000 ;  she  has  nevertiielefla  put  in  her  auvcr, 
saying,  that  the  items  specified  in  the  settlement  are  all  erroneous,  but  has  P9Q 
given  an  unsatisfactory  explanation  of  the  matter ;  I  must,  therefore,  look  at  the  odier 
foots  of  the  case.  It  is  clearly  admitted  that  she  possessed  £700,  put  ct  die  assets  d 
the  intestate ;  that  she  lent  that  sum  on  a  security,  which  the  Court  does  not  apuon 
of ;  that  she  afterwards  received  it  back,  and  again  applied  it  in  a  manner  whidi  the 
Court  could  not  sanction ;  and  so  far  her  liability  to  pay  into  Court  is  undoubted. 

It  is  said,  that  I  ought  not  to  order  the  whole  £700  to  be  paid  into  Court,  becaoss 
the  Plaintiffs  are  only  interested  in  part  of  it.  There  are  certainly  cases  in  wbidi 
the  Court,  on  being  satisfied  that  there  is  no  existing  claim  on  the  estate,  and  that  the 
l^rty  against  whom  the  motion  is  directed  has  clearly  an  interest  in  the  fund,  con- 
fines the  amount  to  be  paid  into  Court  to  the  share  of  the  Plaintiff.  (Rogerx  v.  Jtogert, 
1  Anst.  174.)  This  however  depends  on  the  peculiar  circumstances  of  the  case,  awl 
on  the  mode  in  which  the  matter  is  brought  forward.  Is  this  a  case  in  which  it  tan 
be  assumed  that  the  assets  of  tJie  intestate  are  clear,  or  that  £1600  are  the  whole  of 
the  assets  7   I  cannot  assume  it. 

Taking  the  whole  together,  I  must  order  this  sum  to  be  paid  into  Court  within  a 
^ven  time,  and  if  the  Defendants  have  the  money  outstanding  on  a  security  whidi 
uiey  cannot  realize,  except  by  obtaining  time,  they  must  apply  to  ttfe  Court  toextwd 
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it  That  is  the  common  and  constant  practice  of  the  Court.  If  trust  money  is  traced 
into  the  hands  of  a  party,  and  it  is  shewn  that  it  has  been  improperly  applied,  it  will 
be  ordered  to  be  brought  into  Court  within  a  stated  time ;  but  if  the  case  afterwards 
appear  such,  as  to  render  a  further  iadulgenoe  just  and  prudent,  the  period  is  en-[337]- 
lai^md,  from  time  to  time,  to  enable  the  party  to  realize  ^e  security. 

I  must  order  the  money  to  be  brought  into  Court  within  six  weeks ;  and,  if  a 
further  extension  of  time  be  required,  the  proper  course  will  be  for  the  Defendants 
to  apply,  and,  if  the  circumstances  of  the  case  justify  it,  the  Court  will  then  grant  a 
farther  time. 


[337]  Inman  v.  Whitley.  Jan.  29,  April  18, 1844, 

A  feme  covert  was  entitled  to  a  reversionary  interest  in  a  sum  of  money  rested  in  her 
husband  and  another  as  trustees.  By  deed,  expressed  to  be  made  between  the 
tenant  for  life  of  the  one  jtart,  and  the  trustees  (including  the  husband)  of  the  other 
part,  the  tenant  for  life,  who  alone  executed  the  deed,  declared  that  the  tonstees 
should  hold  the  fund  on  certain  modified  b-osts,  whereby  the  wife's  reversionary 
interest  was  made  subject  to  her  jtower  of  appointment  by  deed  or  wilL  The  wife 
died,  leaving  her  husband  surviving,  having  appointed  the  rereisionary  interest 
away  from  her  husband.  The  husband  afterwards  died,  and  the  reversionary 
interest  subsequently  came  into  possession.  The  Court  considered,  that,  under  the 
circamstances,  the  husband  ought  to  be  deemed  to  have  acquiesced  in  the  arrange- 
ment, and  accepted  the  trusts  for  the  benefit  of  the  wife's  appointees ;  and  Held, 
that  the  appointees  of  the  wife  were  entitled  as  a^inst  the  representatives  (tf  the 
husband. 

I 

On  the  1st  of  January  1795  George  Inman  executed  an  indenture,  whereby  it  was 
purported,  that  he  appointed  an  estate  at  Blagdon  to  John  Whitley  and  John  Innum 
in  fee,  upon  trust  to  apply  so  much  of  the  rents  as  they  should  find  necessary,  for  the 
snpport  of  his  son  Qeorge  Inman  for  life,  and,  after  his  decease,  to  convey  one  moiety 
of  tne  estate  to  Henry  Inman  in  fee,  and  the  other  moiety  to  such  uses  as  San^  the 
wife  of  John  Inman  (the  trustee),  should  by  deed  or  will  appoint,  and  the  surplus 
rents  not  required  for  the  maintenance  of  (George  were  to  be  equally  divided  between 
Henry  and  Sarah. 

After  the  death  of  Qeorge  Inman  the  father,  the  parties  beneficially  interested  in 
the  estate  agreed  amongst  [338]  themselves,  that  a  recovery  should  be  suffered  of  the 
estate,  and  that  the  same  should  be  vested  in  the  trustees,  John  Inman  and  John 
Whitley,  and  be  sold.  Accordingly,  by  certain  indentures  dated  the  dth  and  6th  of 
November  1795,  which  were  executed  by  George  Innum  the  son  of  the  first  part, 
Henry  Inman  and  his  wife,  John  Inman  and  Sarah  his  wife,  and  John  Whitley  of  the 
■econd  part^  Robert  Blake  of  the  third  part^  and  Peter  Cox  of  the  fourth  part,  and  by 
a  common  recovery  snffered  in  pursuance  of  such  deed,  the  estate  was  vested  in  John 
Inman  and  John  Whitley  in  fee,  on  trust  to  sell  and  invest  the  purchase-money  on 
Cktvemment  or  real  securities,  which  securities  were  to  be  held  in  trust  to  apply  the 
interest  for  the  maintenance  of  George  Inman  the  son  for  his  life,  and,  after  bis 
decease,  the  trustees  were  to  stand  possessed  thereof,  in  trust  for  Henry  Inman  and 
Sarah  Inman,  in  equal  parts  or  shares,  or  in  trust  for  their  respective  executors, 
sdministrators  or  assigns,  in  case  they,  or  either  of  them,  should  die  in  the  lifetime 
of  George. 

The  estate  was  sold,  and  the  clear  purchase-money,  amounting  to  X1050  was  paid 
to  John  Inman.  Some  time  afterwards,  an  indenture,  dated  the  24th  day  of  February 
1802,  and  purporting  to  be  made  between  Geoige  Inman  the  son  of  the  one  part,  ajod 
John  Inman  and  John  Whitley  of  the  other  part,  was  executed  by  George  Inman 
alone.  That  indenture,  after  reciting  the  deeds  of  1st  of  January  and  6th  of  November 
1795,  and  that  €^tge  Inmui  was  desirous  that  the  purchase-money  should  be  settled 
Agreeably  to  the  intention  of  his  father,  witnessed,  th^t  George  Inman  declared,  that 
the  purchase-money  of  £1050  should  be  vested  in  John  Inman  and  John  Whitley,  on 
trusty  to  apply  the  income,  or  so  much  thereof  as  should  be  necessary  for  the  support 
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and  maintenance  of  George  for  bis  life,  and,  after  [339]  his  deoeaae,  to  stand  posBeaaed 
of  one  moiety  there(rf  for  the  benefit  of  Henry  Inman,  and  of  the  other  moiety  to  tite 
use  of  such  person  as  Sarah  Inman  should,  by  deed  or  will  signed  and  pubhshed  ia 
t^e  presence  of  t^ee  or  more  witnesses  (and  which  will  she  was  to  have  poww  to  uke]^ 
limit  or  appoint ;  and,  in  default  of  sueh  direction,  limitation  or  appomtment,  to  die 
use  of  the  said  George  Inman.  And  if  the  income  arising  from  die  £1060  dioidd  be 
more  than  sufficient  for  the  nuuDtenanee  of  George,  the  tnutees  were  empowered  to 
divide  the  surplus  equally  between  Henr^  and  Svah. 

On  the  3d  of  September  1807  Sarah  Inman,  by  her  will  of  that  date,  and  ezecated 
in  the  presence  of  three  witnesses,  and  purporting  to  be  made  in  execution  of  ha 
power  under  the  deed  of  the  2itb  of  f^bruary  1802,  appointed  the  interest  of  the 
principal  sum  belonging  to  her  under  that  deed,  to  her  nusband  John  Inmsn  for  hii 
life,  and,  after  his  death,  she  gave  and  appointed  the  principal  sum  so  belonging  to 
her  to  John  Inman  of  Minehead,  and  she  appointed  her  husband  John  Inman  executor 
of  her  will. 

Sarah  Inman,  having  made  this  will,  died  in  the  year  1812,  leaving  herhosbsnd 
surviving  her.  He  did  not  prove  her  will,  but  died  in  the  year  1813,  having  fint 
made  his  own  will,  whereby  he  appointed  John  Whitley  and  James  Tucker  exeoaton, 
and  they,  having  proved  his  will,  became  his  legal  personal  representatives. 

In  the  meantime,  via.,  in  the  year  1809,  Henry  Inman  died,  and  GaUierine  lama 
became  his  legal  personal  reproseDtative. 

George  Inman  lived  till  the  year  1838,  and,  supposing  the  several  instnuneoUto 
have  been  valid,  John  Whitley  [340]  was  surviving  trustee,  on  trust  to  apply  so  mudi 
of  the  income  as  was  required  for  the  maintenance  of  George,  and  to  pay  any  surplQi 
to  Catherine  Inman  as  executrix  of  Henry,  and  to  John  Inman  of  Minehead,  as  leg*M 
of  Sarah,  in  equal  shares,  and,  on  trust,  after  the  death  of  Greorge,  to  divide  tlu 
principal  money  equally  between  Catherine  and  John. 

On  the  15th  April  1819  John  Inman  of  Minehead,  by  indenture  of  that  dai^ 
made  between  himself  of  tiie  one  part,  and  the  Plaintiffs  William  Southcote  Inmao 
and  Anna  Victoria  Little  (then  Anna  Victoria  Inman)  of  the  other  part,  assifned  to 
them  as  tenants  in  common,  the  moiety  of  the  principal  sum  of  £1050  to  which  be 
was  entitied  under  the  will  of  Sarah  Inman,  and  all  sur^dus  monies  payable  in  respect 
of  such  moiety. 

Mr.  Whitley,  the  surviving  trustee  of  the  deed  of  1802,  died  in  the  month  of 
December  1831,  and  was  represented  in  this  suit  by  the  Defendant  Edward  Whidej. 

James  Tucker,  the  surviving  executor  of  the  will  of  John  Inman  the  husbosdof 
Sarah,  having  died,  the  Defendants  John  Inman  Tucker,  William  Tucker,  and  John 
James,  became  the  legal  personal  representatives  of  the  same  John  Inman. 

Upon  the  death  of  George  Inman,  in  August  1 838,  the  Plaintifls  daimed  ik 
benefit  of  the  assignment  of  the  15th  of  April  1819,  and  this  suit  was  the  conseqacntt 
of  the  claim  betn^  resisted  by  the  legal  personal  representatives  of  John  Inman. 

The  question  in  the  cause  was,  wnether  this  deed  was  binding  oa  John  Inman  the 
husband :  and  it  should  be  stated,  in  reference  to  this  point,  tiiat  John  Inman  w 
[341]  tilie  active  trustee ;  that,  previous  to  the  execution  of  the  deed  of  180%  b 
alone  had  received  the  purchase-money  of  the  estate:  that  he  retained  it  in  Iw 
possession,  and  the  amount  was,  after  his  death,  paid  out  of  his  assets. 

It  appeared  also  that  the  deed  of  1802  was  prepared  by  John  Whitley,  the  trustee 
and  the  solicitor  of  John  Inman,  that  the  costs  of  it  were  afterwards  retained  out  d 
John  Inman's  estate,  and  that  the  deed  of  1802  and  the  will  of  Mrs.  Inman  were 
found  in  the  possession  of  John  Whitley  after  his  death. 

Mr.  Turner  and  Mr.  Chapman,  for  the  Flaintifis.  The  circumstances  shew  that 
John  Inman  acquiesced  in  the  arrangement  of  1802,  and  all  his  interest  in  the  fund 
became  bound  by  the  trusts  of  the  deed 

Again,  he  was  a  trustee  under  the  deed.  He  acted  under  the  deed  and  accepted 
the  tiusts,  and  neither  be  nor  his  representatives  can  now  repudiate  them.  It  ia  no 
juiBwer  for  a  trustee  to  aav  tiiat  he  has  not  executed  the  deed  ai  tnuA;  K  he  has 
acted  under  i^  and  shewn  his  acceptance,  he  ia  equally  bound  by  the  tiiuts. 

There  is  also  a  question  of  election. 

Mr.  Kindersley  and  Mr.  Freeling,  for  the  npresentativea  of  John  buaan,  inststw), 
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that  Sarali  Inman  had  no  power  of  disposing  of  her  share  in  the  fnnd  by  will ;  for  at 
the  date  of  the  deed  of  1802  she  was  a  married  woman,  and  incapable  of  altering  her 
reversionary  interest  in  a  chose  in  action.  {Pvrdew  v.  Jackson,  1  Russ.  1 ;  and  Homer  v. 
Mortoiiy  3  Russ.  65.)  That  the  deed  of  1802  was  ineffectual,  and  not  binding  on  her 
husband,  [342]  who  had  not  executed  it.  That,  even  if  he  had  acquiesced  in  it,  still 
it  coold  not  be  obligatory  on  him,  unless  it  were  binding  on  all  the  other  parties,  for 
otherwise  there  would  be  no  mutuality ;  yet  it  was  plain  that  if  the  wife  had  survived 
her  husband,  the  deed  would  have  been  wholly  ineffectual  as  to  her.  That  if  she 
were  not  bound  foy  the  deed,  her  appointees,  claiming  under  her,  conld  not  insist  on 
its  performance. 

That  the  deed,  on  the  face  of  it,  shewed  that  the  arrangement  was  wholly  on  the 

S&rt  of  George  Inman ;  and  that  there  was  no  trace  of  any  contract  on  the  part  of  , 
ohn  Inman  or  of  his  wife. 
Mr.  William  James,  for  the  representatives  of  John  Whitley. 
Mr.  Turner,  in  reply. 

April  18.   The  Master  of  th»  Roli^  [Lord  Langdale].   The  deeds  of  January 
and  November  1 795  are  admitted,  and  it  is  also  admitted,  that  the  deed  of  the  24th 
February  1802  was  executed  by  George  Inman  the  son,  and  it  appears  that  a  will, 
to  the  effect  stated,  was  executed  by  Sarah  the  wife  of  John  Inman. 

It  is  further  admitted,  that  John  Inman,  during  his  life,  principally  managed  the 
trust :  that  the  estate  was  sold :  that  £1050  was  the  amonnt  of  the  clear  purchase- 
money^ — and  that  it  was  reoeived  by  John  Inman  alone,  who  did  not  invest  it,  but 
that  he  made  the  payments  to  George  Inman,  and  that,  after  his  death,  the  amount 
was  retained  out  m  his  assets  by  John  Whitley,  the  other  trustee  who  was  also  one 
of  his  executors. 

[343]  It  appears,  also,  that  John  Inman  employed  John  Whitley  as,  his  solicitor, 
and  although  the  evidence  is  not  quite  free  from  ambiguity,  I  think  it  shews  that  the 
deed  of  24wi  of  February  1802,  giving  the  power  to  Sarah  Inman,  was  prepared  by 
John  Whitley,  and  that  the  expense  of  preparing  the  same  was  charged  to,  and 
deducted  out  of  the  estate  of  John  Inman,  after  his  death.  The  deed  itself  and  the 
will  of  Sarah,  were  found  in  the  possession  of  John  Whitley,  who  was  the  executor 
of  John  Inman,  and  the  surviving  trustee. 

It  was  aWegsdt  for  die  Defendants,  that  under  the  deeds  of  November  1795,  George 
iDman  was  entitied  to  have  t^e  whole  income  applied  for  his  support  durine  his  lite, 
and  that  subject  to  his  life  interest^  one  moiety  of  the  principal  was  absolutely  vested 
in  Sarah  Inman.  That  neither  George  Inman  nor  John  Inman  and  his  wife  had  any 
power  or  authority  to  alter  the  nature  of  the  reversionary  interest  vested  in  Sarah, 
and  consequently,  that  the  power  tdleged  to  be  given  by  the  deed  of  24th  of  February 
1802  was  not  well  created. 

But  it  appears  to  me,  that  as  against  the  husband  of  Sarah  and  with  his  consent, 
the  interest  which  Sarah  had  under  the  deed  of  1795  might  well  be  modified  in  the 
manner  intended  by  the  deed  of  1802.  By  that  deed,  executed  for  reasons  and  under 
circumstancea  of  which  no  sufficient  explanation  is  given,  but  which  may  probably 
have  been  executed  for  the  purpose  of  making  the  toust  on  which  the  purchase-money 
was  to  be  held,  more  conformable  to  die  trust  created  b^  the  deed  «  January  1795, 
Geor^  qualified  his  life  interest,  in  a  manner  benefitnal  to  Sarah,  and  the  deed 
contained  a  limitation  of  a  moiety  of  the  principal  which  was  prejudicial  to  the 
contingent  interest  which  John  had  in  the  reversionary  interest  of  nis  wife.  I  think 
that  with  John's  [344]  consent,  this  limitation,  as  well  as  the  power  of  disposition 
^ven  to  his  wife,  might  be  valid.  The  real  question  seems  to  be,  whether  John  did, 
m  fact,  consent  to  it ;  and  however  little  moral  doubt  there  may  be  on  the  subject, 
yet,  as  he  did  not  execute  the  deed  to  which  he  was  a  party,  the  Defendants  found 
their  resistance  to  the  Plaintiffs'  claim,  principally,  upon  the  defect  of  evidence  that 
Jobn  ever  did  anything  to  deprive  himself  of  the  right,  which,  under  the  deed  of 
1795,  he  had  to  bis  wifes  interest,  in  the  event  which  nappened  of  her  dying  in  his 
lifetime. 

The  evidence  is  indeed  extremely  defecdve.  I  can  attach  but  little  importance 
to  the  letters  which  have  been  produced,  and  the  entries  from  the  boo^  of  Whitley 
afford  of  themselres  but  little  information,  and  are  in  fact  erroneous. 

B.  n.— 35* 
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If  any  further  inf ormatioD  ooukl  be  hoped  for,  I  should  be  williBg  to  dinet  inqmrici 

respecting  the  custody  of  the  deed  of  1802,  and  of  the  will  of  &rafa,  wad  tiie  con- 
currence of  John  in  the  arrangements  intended  to  be  thereby  made.  But  upoo  the 
case  as  it  now  stands,  resting  upon  the  iuBtruments  and  the  presumptions  arinng  from 
the  relations  between  the  parties,  and  the  facts  that  John  Inmaa  acted  princiiMUy  in 
the  execution  of  the  trusts,  and  that  the  deed  and  will  were  found  in  we  poasenoo 
of  the  executor  of  John,  I  think,  that  in  the  absence  of  further  inquiry  and  innMnnttiai, 
John  must  be  deemed  to  have  acquiesced  in  the  arrangement^  aod  aoo^itad  the  fanut 
for  the  benefit  of  his  wife's  appointees. 

[3i5]  Babwxll  v.  Bbooks.  May  7, 1844. 

[For  subsequent  proceedings,  see  8  Bear.  131.] 

Within  twelve  months  after  payment  of  a  bill  of  costs,  a  client  presented  a  petitioQ 
for  its  taxation,  but  the  petition  having  specified  no  items  of  overcharge,  no  ordn 
could  be  made.  The  twelve  months  umng  then  expired,  the  GcHirt  refined  to 
allow  the  petition  to  stand  over,  for  the  purpose  of  amendment,  by  specifying  As 
items. 

A  solicitor's  bill  having  been  pud  on  the  16th  of  April  1843,  a  petitum  was  on 
1^  11th  of  April  1844  presented  for  its  taxation  under  the  6  &  7  Viofc.  o.  73.  Hie 
petition  did  not  specify  any  items  in  the  bill  of  which  the  correctness  or  proprief^ 
was  ohallenged.  The  petitaon  came  on  upon  ^e  7th  d  May,  and,  as  no  taation 
could  be  oraered  on  account  of  this  omissiOD, 

Mr.  Kindersley  asked  that  the  petition  might  stand  over,  with  liberty  to  amend 
by  speoifving  the  items  complained  of. 

Mr.  Turner.  Twelve  months  have  now  elapsed  since  the  payment,  and  no  orda- 
can  therefore  be  made  for  taxation.  {In  re  Dotmes,  5  Beav.  435.)  "Die  Coait  will 
not,  by  allowing  the  petition  to  stand  over,  extend  the  time  limited  by  tiie  statata 
The  Petitioner  will  not  be  without  remedy;  his  presmt  solitsUN*  is  Holile  toe  ni^^eetiif 
to  state  the  items. 

Thb  Master  of  thb  Rolls  [Lord  Langdalel.  I  must  yield  to  this  obje^tHi,  sod 
I  am  inclined  to  think  that  I  must  not  give  leave  to  amend.  After  payment  the 
items  complained  of  ought  to  be  diiAinctly  steted  in  ths  petition.  In  a  nnmsr  esse  I 
came  to  the  ocmclusion  that  it  was  sufficient  to  present  the  petition  for  tazatioD  widm 
the  twelve  months  (Sa^  v.  fFagstc^,  6  Beav.  416) ;  but  if  the  Court  were  to  paniits 
party  to  present  an  ineffective  ^4o]  petition,  and  then,  after  the  expiration  of  twttn 
months,  allow  him  to  make  out  a  substantive  case  by  amendment,  it  would  be  in  effM 
enlarging  the  time  limited  by  the  statute. 

As  at  present  advised,  I  think  that  to  obtain  a  taxation  after  payment  tiie  cboft 
must  present  an  effective  petition  within  the  twelve  months,  ana  that  a  petitioo  os 
which  no  order  can  be  made  (Huinot,  after  the  twelve  months  have  ex|Hred,M  aUowed 
to  be  amended  for  the  purpose  oi  making  it  effective. 

On  a  subsequent  day, 

Thk  Master  of  the  Bolls  said  he  remained  of  tiie  sune  oinnuxi. 

[346]  Bradstoge  v.  Wejolst.  June  6, 1844. 

After  a  delay  of  between  six  and  seven  weeks,  the  Court  declined,  expaHe,  to  grant 
to  the  Fhuntiff  liberty  to  enter  an  appearai^  for  a  Defendant  under  the  SUi  Oidet 
of  August  1841. 

The  suhpcena  in  this  case  was  served  on  the  20th  of  April  1844,  and  on  the  5th  of 
Jane  following  (after  an  interval  of  between  six  and  seven  weeks),  the  Fla^tiff 
applied  ex  parte  for  liberty  to  enter  an  appeanuiee  for  the  Defendant  nndw  the  8A 
Older  of  the  26th  of  August  1841.   (Ord.  <W  166.) 
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Mr.  Bevir,  in  Bnppoii  of  die  application. 

The  Masibb  op  the  Bolls  [Lord  Laogdalejuid,  that,  after  tho  del^  which  had 
ownrred,  he  could  not  make  the  order ;  but  [3»n  the  Plaintiff  might  either  serve  a 
Mbpoena  again  or  give  the  Defendant  notice  of  the  apidioation.   (See  Sdnymds  v. 
6  ^v.  334.) 

The  Plaintiff  afterwards  served  the  Defenduit  with  notice  of  the  motion,  and  the 
order  was  thereupon  subaequentiy  made. 


[347]  H'ExTEBAKiM  V.  CoBT.  /ww  12, 1844. 

The  solicitor  of  the  Suitor's  Fund  appointed,  under  the  38th  Order  of  the  26th  of 
October  1842,  goardiaa  ad  Utan  of  a  lunatic  Defendant  not  so  found  by  inquintion. 

Mr.  Baily,  for  the  Plaintiffs,  moved,  under  the  28th  Order  of  the  26th  of  October 
1842  (Ordines  Can.  217),  for  the  appointment  of  a  guardian  ad  Utem  of  the  Defendant 
John  Cort,  who  was  a  lunatic,  but  had  not  been  so  found  by  inquisition.  He  cited 
M»  v.  JobJing  (2  Hare,  165). 

It  appearing,  by  affidavit^  that  the  Defendant  was  of  unsound  mind,  that  t^e 
itd^Kma  had  been  served,  and  that  no  writ  de  IwuUieo  inquirendo  had  been  issued 
against  the  Defendant, 

The  Master  of  the  Boli^  appointed  Mr.  Johnson,  the  solicitor  of  the  Suitor's 
Fund,  guardian  to  the  Defendant  John  Cort,  by  whom  he  might  appeu'  and  answer 
the  Pluntirs  bill  and  defend  the  suit   (See  note  to  Needham  r.  AnsEA,  6  Beav.  130.) 


[348]  HiWBTT  9.  FosTiB.  Jvm  26,  1844. 

[S.  C.  8  Jur.  769.  Explained  and  distinguished,  Easton  v.  Landor^  1892,  62  L.  J.  Ch. 
164;  [18921  W.  N.  176.  Held,  not  to  be  modem  practice,  1%  re  SkiMMr  [19041 
lCh.^89.3 

A  trustee  was  declu^  liable  for  a  breach  of  trust,  and  was  ordered  to  pay  the  costs 
np  to  the  hearing.  He  complied  with  ^e  decree.  Held,  that  he  was  entitled  to 
his  ooets  of  the  subsequent  proceedings  for  clearing  and  distributing  the  fund. 

The  Defendant  Hewett  was  the  sole  executor  of  the  testabiz,  uid  Foster  and 
Hewett  were  trustees  of  the  residue  for  the  Plaintifb. 

The^  committed  a  breach  of  trnst^  by  selling  out  the  trust  fund  and  lending  it  to 
the  De^ndant  Hewett  At  the  original  hearing  they  were  decreed  to  replace  it,  and 
to  pay  the  costs  (6  Beavan,  259),  which  was  accordingly  done.  It  was  referred  to  the 
Master  to  ascertain  whether  any  of  the  debts,  funenu  expenses,  and  legacies  of  the 
testatrix  were  nntoid :  to  ascertain  the  class  of  children  entitied,  and  whether  their 
father  was  of  ability  to  maintain  them.  The  Defendants  attended  these  inquiries 
before  the  Master. 

The  cause  came  on  for  further  directions,  and  the  qnestion  was,  whether  the 
trustees  were  entitled  to  tiieir  costs  subsequent  to  the  decree. 

Mr.  G.  Tomer  and  Mr.  Beavan,  for  the  Plaintiffs,  suggested  that,  as  the  whole 
Ktigation  had  been  created  by  the  breach  of  trast^  the  trastees  were  not  entitled  to 
the  snbsequent  costs. 

Mr.  Chandless,  for  other  parties. 

Mr.  Kindersley,  for  Foster  the  trustee,  wm  not  heard  by 

[349]  The  Master  of  the  Bolls,  who  sud  that  he  thought  the  trustee  oleurly 
•entitied  to  have  his  snbsequent  costs.   (See  Pride  v.  Fook$t  2  ^avan,  430.) 
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[349]  Nixon  r.  Few.  Jufy  3,  6, 1844. 

Whether  a  guardian  ad  Jtfem  can  be  assigned  to  an  infant  resident  imAtn  the  jnrisdio- 
tion,  without  bringing  lum  into  Court  or  by  means  of  a  commission,  quieBn. 

Mr.  Simpson  applied  for  an  order  for  the  appointment,  without  their  perwul 
appearance  in  Court  or  a  commission,  of  a  guardian  ad  litem  to  infants.  Some  of 
them  were  resident  within,  and  some  out  of  the  jurisdiction.  (Skuttleaorih  t.  ShdtU- 
worth,  2  Hare,  147 ;  Smith  v.  Pakner^  3  Bear.  10.)  As  to  those  resident  within  Uie 
jurisdiction,  he  cited  Drant  v.  Fause  (1  Y.  &  C.  (C.  C),  580 ;  and  see  Hill  v.  Smitk,  I 
Mad.  290;  and  Qreen  v.  Badlei/,  anti,  p.  271),  as  an  authority  for  the  application,  in 
which  case  such  an  order  had  been  made  by  the  Lord  Chancellor. 

Thk  Master  of  tbe  Rolls  [Lord  Jjandgale].  I  will  speak  to  the  L<»d  Chancellor 
on  the  point.  It  is  ereiy  day's  practice  to  bring  infants  into  Court  for  the  pmpon 
of  assigning  them  guaTCuans.  I  feel  reluctant  to  make  the  order  at  the  pamt 
moment. 

Mr.  Simpson  ^ain  meationed  this  case. 

July  5.  The  aL^ter  of  the  Rolls  said  he  had  not  been  able  to  communicate 
with  the  Lord  Chancellor ;  but  that  he  [350]  had  no  objection  to  make  the  order  as 
to  the  infants  who  were  out  of  the  jurisdiction,  for  that  had  frequently  been  done 
before.  That  as  to  the  infants  who  were  vfithin  the  jurisdiction,  it  was  evident  tfast 
if,  without  some  special  grounds,  the  order  was  made,  the  old  practice  of  bringing 
infants  into  Court  for  the  purpose  of  assigning  them  guardians  would  be  ntuely 
subverted. 

Mr.  Simpson  said  he  would  be  contented  with  an  order  limited  to  those  who  were 
out  of  the  jurisdiction,  and  the  order  was  so  made. 

Note.— See  27th  Order  of  26th  October  1842,  Ordines  Can.  217. 


[360]  Thobcpson  v.  Thompson,  /ufy  S,  1844. 

A  sole  Plaintiff  became  insolvent.   His  assignee  filed  a  supdemental  bil^  bat  befbn 
appearance,  obtained  an  order  to  dismiss  the  supplementaTbill  alone,  without  eorta 

Held,  regular. 

Before  appearance,  a  Plaintiff  may  dismiss  his  bill  without  costs. 

The  original  bill  was  filed  by  Sarah  Thompson.  She  became  insolvent,  whev- 
upon  her  assignee  filed  a  supplemental  bill,  but  before  the  Defendant  had  appeved 
thereto,  the  assignee  obtain^  an  order  for  dismissing  the  supplemental  bill  witiioat 
costs. 

Mr.  Kindersley  and  Mr.  Hardy  moved  to  discharge  the  order,  insisting  di^tt 
was  wrong  to  dismiss  the  supplemental  bill  without  dismissing  the  original  at  tiw 
same  time.  They  complained  that  the  Defendant  had  been  put  to  expmae  by  di» 
mode  of  proceedmg. 

Mr.  Elderton,  eonirii. 

Horloek  v.  Priestley  (8  SiuL  621)  was  referred  ta 

[361]  The  Master  of  the  Rolls  [Lord  Langdale]  said,  that  before  the  sufqile- 
mental  bill  had  been  filed,  the  Defendant  might  have  moved  that  the  assignee  sbould 
file  a  su^mlemental  bill  within  a  given  time,  or  that  the  bill  should  be  cUamissed. 
(See  Lord  Hv/nHngtower  v.  Sherhom,  5  Beav.  380.)  That,  by  dismisfflng  tiie  suj^e- 
mental  bill  without  costs,  the  Defendant  was  left  in  the  same  situation  as  before,  aoif 
that  he  did  not  see  any  irregularity  in  dismissing  the  supplemental  bill  without ,ooit>, 
there  having  been  no  appearance  entered  at  the  time.  (1  Smith's  Frac.  423 ;  Wyatt*!- 
Fr.  Beg.  60,  61.) 

By  arrangement^  it  was  agreed  that  the  original  bill  shoiUd  also  be  *j|ir"*— ^ 
without  costs. 
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[861]  Attorney-Qsnbbal  v.  Mullat.  Jiate  24,  Jvhf  6, 1844. 

Where  the  huBband  alone  ineura  a  forfeitare  under  the  Marriage  Act  (4  G.  4,  c.  76, 
&  23),  the  Court  has  no  authority  to  order  any  setUement  of  tne  wife  s  property  on 
the  issue  of  the  vife  by  any  subsequent  marriage. 

The  Defendant,  John  Mullay,  having  married  Catherine  Cooper  in  fraud  of  the 
Marriage  Act  (4  G.  4,  c.  76),  an  information  was  filed  by  the  Attorney-General,  under 
thetwentytfaird  section  of  that  Act^  to  have  it  declared  t^t  John  Mullay  had  forfeited 
all  interest  in  the  present  and  future  property  of  his  wife,  and  to  ha,Te  the  same 
properly  settled. 

At  the  hearing,  such  forfeiture  was  declared,  and  it  was  referred  to  the  Master  to 
ascertain  the  property,  and  to  approve  of  a  proper  settlement.  (4  Rubs.  329.)  The 
Master  had  approved  of  a  settlement  whereby  the  property  was  settled  exclusively  on 
the  wife,  and  tne  issue  of  her  presoit  marriage. 

(36^  Mr.  Iiovat  and  Mr.  Sheffield  appeared  for  the  different  parties. 

ThbMastes  of  the  Rolls  inquired  whether  there  ought  not  to  be  some  pro- 
yiaxm  made  for  the  issue  of  any  future  marriage  of  the  wife,  and  said  he  would  read 
the  Act  before  he  approved  the  settlement. 

6.  Thb  Master  of  the  Rolls  [Lord  Langdale]  said  that  on  reading  the 
Act  he  found  that  under  the  circumstances  of  this  case  it  prevented  his  making  any 
proTision  for  the  issue  of  any  second  marriage,  and  the  settlement  must  therefore  be 
executed  as  approved  by  the  Master. 

Note. — By  the  twenty-third  section,  where  the  marriage  of  a  minor  is  procured 
by  a  false  oath  or  knowingly  without  the  consent  of  the  parent  or  guardian,  the 
Court,  upon  the  information  of  the  Attorney-General,  may  declare  a  forfeiture  of  all 
interest  in  any  property  accruing  to  the  party  so  offending  by  force  of  such  marriage, 
tnd  to  order  the  property  to  be  secured  "  for  tibe  benefit  of  the  innocent  party,  or  of 
the  iflsae  of  the  marriage,  or  of  any  of  them,  in  such  manner  as  the  said  Court  slutll 
^nk  fit,"  &c,  "  and  if  both  the  parties  so  contracting  marriage  shall,  in  the  judgment 
of  the  Court,  be  guilty  of  any  such  offence  as  aforesaid,  it  shall  be  lawful  for  the  said 
Court  to  settle  and  secure  such  property,  or  any  part  thereof,  immediately  for  the 
benefit  of  the  issue  of  the  marriage,  subject  to  such  provisions  for  the  offending  parties, 
by  way  of  maintenance  or  otherwise,  as  the  said  Court,  under  the  particular  circum- 
stances of  the  case,  shall  think  reasonable,  regard  being  had  to  the  beneJU  of  the  issue 
of  the  marri^e  during  the  lives  of  their  ^rents,  and  of  the  issue  of  the  parties  retpeo- 
tivdg  btf  any  ^htre  marriage^  or  of  the  parties  themselves,  in  case  either  of  them  shall 
survive  the  other." 


[363]  Rasborn  v.  Jbrvis.   Jviff  S,  8,  1844. 

Whether  the  modem  rule  of  practice,  that  motions  of  course  ma^  be  made  on  any 
day  in  or  out  of  term,  is  universal,  or  is  subject  to  any  qualifications,  guare. 

The  Master  having  made  his  general  report, 

Mr.  Willcock,  at  the  expiration  of  eight  days,  moved  to  confirm  it  absolute.  The 
motion  was  made  out  of  term,  on  a  day  which  was  neither  a  aeal  day  nor  the  con- 
tinuation of  the  seal.  He  cited  Lord  Hanrhorough  v.  Warinaby  (1  Phil.  364),  in  which 
the  Lord  Chancellor  is  stated  to  have  laid  down,  that  all  motions  of  course  may  be 
made  out  tA  term,  as  well  as  in  term,  on  any  day,  whether  a  seal  day  or  not. 

Tra  Master  of  the  Rolls  said  he  had  some  reluctance  in  maMng  the  order,  but 
that  if  the  Lord  Chancellor  had  lud  down  the  rule  as  broadly  as  it  was  stated,  he 
would  follow  it  with  pleasure.  That  he  was,  however,  desirous  dt  communicating 
with  the  Lord  Chancellor  on  the  subject. 

J^y  8.  Mr.  Willcock  again  mentioned  the  case,  and  admitted  that  the  rule  must 
receive  some  qualification,  as  where  the  personal  liberty  of  a  party  would  be  affected ; 
bnt  he  said  that  this  case  was  not  of  that  description. 
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Thx  BfAOTKB  07  THE  BOLLS  [Lord  LaDgdale]  observed,  that  lie  thon^t  thatOe 

generality  of  the  rule  ought  to  receive  some  qualification ;  that,  though  there  did  not 
appear  to  be  any  great  objection  to  its  application  to  the  present  case,  still  he  did 
not  like  to  ^  on  acting  upon  this  seoeral  [30^  rule,  without  knowing  whether  it 
was  to  receive  any  qualification  ;  and  Uiat  therefore  he  would  not  make  the  order  at 
present. 

The  case  was  not  mentioaed  again. 


[354]  BiCHABDSON  V.  Hastings.  Jvme  7,  Jv^  31,  1844. 

[S.  C.  13  L.  Ch.  416.   For  other  TOOceedinga,  see  7  Bear.  301,  323 ;  11  Beav.  17. 
Followed,  Hapkxm  v.  Lord  Bmr^Hey,  1867,  L.  B.  2  Ch.  449.] 

One  member  of  a  club,  on  behalf  of  himself  and  the  rest,  sued  two  other  members,  to 
recover  back  monies  belonging  to  the  club.  It  having  been  determined  that  Ute 
other  individual  members  were  not  necessary  parties :  Held,  that  the  Defendanta 
could  not  resist  the  production  of  documents  in  their  possession,  on  the  ground  that 
the  other  members  had  an  interest  in  them. 

A  Plaintiff  ought  not  to  use  for  any  collateral  purpose,  dooomuits  ordered  by  the 
Court  to  be  fffoduoed  for  the  purposes  of  the  suit. 

This  case  is  reported  on  the  argument  of  the  demurrers.  {AnUt  p.  301  and  3S1) 
The  Defendants  put  in  their  answer,  admitting  that  they  had  in  their  possession  a 
number  of  documents  relating  to  the  matters  in  the  bill  mentioned.   The  ansirer, 

however,  stated,  that  the  Plaintiff  "  was  the  attorney  of  Plaintiffs,  in  several  proceed- 
ings at  law,  instituted  by  different  creditors  of  the  Alliance  Club,  at  the  instigatum 
of  the  Plaintiff  or  his  partner,  against  the  Defendants  as  members  of  the  oomioittee 
of  the  said  club,"  which  procoedings  were  afterwards  more  particularly  stated,  and 
one  of  which  actions  was  stated  to  be  still  pending.  They  claimed  to  have  such 
particulars  protected  from  the  inspection  of  the  Plaintiff  under  the  authority  ol  ^ 
Court 

Mr.  Cameron  now  moved  for  the  production  of  the  documents. 

Mr.  Purvis  contended,  first,  that  the  other  members  were  equally  interested  wiA 
the  Defendants  in  the  docu-reSSI-ments,  and  that  an  order  for  production  oould  not 
be  made  in  their  absence.  Froductiun  was  refused  in  Mvmray  v.  Walter  (Cr.  &  Yk. 
114),  and  io  Lopez  v.  Deacon  (B  Beavan,  254),  where  the  documents  were  in  iht 
possession  of  an  agent,  on  behalf  of  the  Defendant,  and  persons  not  parties  to  ^ 
cause.    (See  Taylor  v.  Eimdell,  Cr.  &  Ph.  1 1 1.) 

Secondly,  that  the  object  of  the  Pkuntiffwas  not  to  use  the  documents  for  the 
legitimate  purposes  of  this  suit,  but  to  assist  in  the  actions  brought^  and  to  be  brongk, 
by  the  creditors  a^inst  the  Defendants. 

Mr.  Cameron,  in  reply.  The  question  of  want  of  parties  has  been  disposed  (A  by 
the  decision  on  tho  demurrers.  The  Plaintiff  sues  on  behalf  of  himaeU  and  all  ths 
other  members ;  therefore  every  person  interested  in  the  documents  is  befm  the 
Court. 

As  to  the  other  point,  the  Plaintiff  is  willing  to  undertake  not  to  use 
documents  for  the  potposes  apprehended  by  the  Ddendants. 

The  Master  of  the  Bolui  having,  during  the  argument,  referred  to  Fob  v.  OMffg 
(Hare  on  Discovery,  124,  and  Wigram  on  I^acovery,  p.  245^  said  he  would  ooDnder 

the  points. 

July  31.  The  Master  of  the  Bolls  {Lord  LangdaleJ.  In  this  ease,  I  Uiink  that 
the  Defendants  are  bound  to  produce,  or  to  permit,  the  inspection  of  the  documents 
[366]  in  their  possession,  I  think  that  they  cannot  refuse  the  productatm  on  the 
ground  that  other  persons  not  parties  to  the  oause  have  an  interest  in  Uiem,  it  having 
Deen  determined  that  those  ouier  persons  are  not»  under  tiie  drenmstances  d  tUa 
case,  necessary  parties  to  the  oause. 

It  was  objected  t^t  the  Plaintiff  is  an  attorney  in  actions  brou|^t  uainst  ths 
Defendants  by  different  creditors  of  the  club  whose  affairs  are  tiie  subject  ofthis  aoi^ 
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«od  that  he  may  use  tiie  documents  sought  to  be  produced,  as  evidence  of  the 
demands  which  those  creditors  have  against  the  club. 

I  think  that  the  Plaintiff  ought  not  to  use  the  documents  for  any  such  collateral 
object ;  and  as  he  has  offered,  if  I  should  think  it  right,  to  undertake  not  to  use  the 
documents,  or  any  copy  of  them,  for  that  purpose,  I  shall  make  the  cntler  for  the 
]Kodaetioii  or  inspeedoD  of  these  dooaments,  on  his  undsrtakiag  to  that  effei^ 


[367]  Smith  v,  Thi  Eabl  of  Eitinohah.  MarA  11,  13,  Mag  6, 1844. 

[S.  C.  8  Jar.  479.   Affirmed  on  appeal,  July  6,  1846,  see  subsequent  proceedings, 

10  Beav.  378,  589.] 

Id  1817,  a  tenant  for  life  of  freehold  estates,  subject  to  long  outstanding  terms^ 
granted  a  personal  annuity  to  the  Plaintiff,  secured  by  warrant  of  attorney,  on 
which  judgment  was  forthwith  entered  up  and  docketed.  Afterwards,  in  1818 
and  1819,  he  created  other  inoumbrances,  two  of  which  were  by  demises  of 
the  estate.  The  Plaintiff  did  not  sue  out  any  till  1822,  when  he  did  so. 
The  inquisition  being  duly  returned,  he  commenced  an  action  of  ejectment,  which 
he  diBooDtiniud,  in  consequence  of  the  outstanding  terms.  In  a  suit  to  wldch  the 
Plaintiff  was  no  party,  the  priorities  td  the  other  incumbrancers  were  declared. 
The  Plaintiff,  wiuiin  twenty  years  from  the  last  payment  of  the  annuity,  filed 
this  bill  against  all  the  other  parties,  to  have  it  declared  that  he  was  entitled  to 
stand  as  first  incumbrancer;  uiat  the  decree,  &c.,  might  be  altered,  or  th&t  the 
Plaintiff  might  be  at  liberty  to  proceed  at  law,  and  that  the  Defendants  mi^ht  be 
restrained  from  setting  up  the  terma  One  of  the  defences  was,  that  the  Plamtiff's 
annuity  was  usurious.  The  Concb  held  that  the  PUuntiff  was  not  barred  by  the 
{Hoceedings  in  the  suit,  and  retained  the  bill  for  a  year,  giving  the  PUuntiff  leave 
to  bring  an  action  for  the  recovery  of  the  freehold,  and  restraining  the  Defendants 
from  setting  up  the  terms ;  and  also  (though  uot  speeifioally  asked  by  the  bill) 
from  setting  up  the  Statute  of  Limitations.  The  GcHirt  also  refused  to  interfere 
with  the  application  of  the  rents  in  the  meantime,  or  to  grant  inquiries  as  to  tOu 
validity  of  uie  Plaintiff's  chum,  holding  that  pHmA  facie  credit  was  to  be  given  to 
the  judgment,  and  that  if  the  Defendants  had  any  equitable  case  to  make  against 
the  judgment,  they  ought  to  adopt  proceedings  of  their  own  to  estaUish  that 
case. 

in  a  suit  in  which  the  priorities  of  different  incumbrancers  on  an  estate  were 
determined,  a  receiver  had  been  appointed.  A.  B.,  who  claimed  to  be  first 
incumbrancer,  not  having  been  made  a  party  to  that  suit,  filed  a  bill  of  his  own  to 
establish  bis  right.  Held,  that  the  receiver  was  not  a  necessary  party,  and  but  for 
the  decision  in  Lewis  v.  Livd  Zoudu^  2  Simons,  388,  he  would  have  been  considered 
an  improper  party. 

This  IhU  was  filed  by  Mr.  Smith  and  Mr.  Dudgeon,  claiming  to  be  the  first 
incumbranoer  on  the  estate  of  a  Mr.  Primrme,  whim  was  sabjeot  to  a  number  of 
other  incumbrances,  and  had  been  dealt  with  in  a  suit  to  which  the  Plaintiffs  had  not 
been  made  parties.    The  material  circumstances  were  as  follows : — 

The  Defendant,  Francis  Ward  Primrose,  was  tenant  for  life  of  the  freehold  estates 
in  question,  subject,  however,  to  an  outstanding  satisfied  term  of  500  ^ears,  and  also 
to  another  outstanding  satisfied  term  of  1000  years.  He  was  also  entitled  to  a  coot- 
hold  estate,  in  respect  of  which  the  Plaintiff  made  a  claim  by  his  bill ;  but  which, 
having  been  abandoned  at  the  Bar,  it  is  not  necessary  further  to  notice. 

[368]  The  Defendant,  Mr.  Primrose,  being  so  entitled,  in  consideration,  as  it  was 
said,  of  X2660,  to  him  paid  by  the  Plaintiff  Dudgeon,  executed  an  indenture  dated 
the  15th  of  November  1817,  and  thereby  granted  to  Dudgeon  an  annuity  of  ;B380  for 
the  life  of  the  grantor,  and  by  the  deed  covenanted  to  pay  the  annuity.  On  the 
same  day,  Mr.  Primrose  executed  a  power  of  lUitomey,  authorising  certain  persons, 
by  otmfesaion  or  othmrise,  to  saffer  judgment  to  be  entered  up  against  him,  in  an 
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action  of  debt,  for  ^£5320  and  costs,  at  the  suit  of  Dudgeon,  subject  to  d^euanoa  on 
due  payment  of  the  annuity. 

Pursuant  to  this  warrant  of  attorney,  judgment  was  signed,  and  the  docket 
entered  on  the  15th  of  December  1817. 

Under  these  oircumatances,  Mr.  Dudgeon  havine  the  judgment,  and  under  it  a 
general  security,  but  no  specific  lien  on  the  land,  Mr.  Primroee  granted  aoo^ 
annuity  to  William  Brown,  and  by  indenture,  dated  the  9th  of  December  1818,  made 
between  Mr.  Primrose  of  the  first  part,  !^wn  of  the  seocmd  part,  and  Edward 
Howard  of  the  third  part.  Primrose,  in  consideration  of  ^000  paid  to  him  by  Brown, 

f ranted  to  Brown  a  rent  charge  of  £600,  chargeable  upon  and  yearly  issuiag  out  of 
is  freehold  and  copyhold  estate,  for  100  years  if  Primrose  should  so  long  live,  with 
power  of  distress  and  entry,  and  a  demise  to  Howard,  as  trustee,  for  better  securing 
the  annuity.  On  the  death  of  William  Brown,  the  annuity  became  vested  in  lAa 
Defendant,  Robert  Brown,  bis  representative,  who  was,  by  the  bill,  idleged  to  be  a 
trustee  thereof  for  the  Defendants  the  Eurli  of  Effingham  and  Boaebray,  and  William 
Harvey. 

[309]  A^ain,  on  the  2d  of  August  1819,  Primrose,  by  indenture  dated  aa  that 
■day,  in  consideration  of  £S60  paid  to  him  by  Henry  Pearson,  granted  to  Pearson  an 
■annuity  of  ;£50  for  the  life  of  the  gruitor,  uid  covenanted  to  pay  the  same ;  and  kx 
the  securing  that  annuity.  Primrose  executed  a  warrant  of  atttumey  to  emfiM 
judgment,  which  was  accordingly  entered  up  in  or  as  of  Hilary  turn  1830.  Thn 
-annuity  had  become  vested  in  the  Defendant^  James  Heniy  Mann. 

On  the  16th  of  August  1819  Primrose,  in  consideration  of  JS700  paid  to  hhn  by 
Bichard  Brydges,  granted  to  Brydges  an  annuity  of  £100  for  the  life  of  the  grantor, 
and  covenanted  to  pay  the  same,  and,  for  better  securing  the  payment  thereof, 
«xeeuted  a  warrant  of  attorney  to  confess  judgment,  which  was  accordindy  entered 
up  in  Hilary  term  1820.  This  annuity  had  become  vested  in  the  Defendant  James 
William  Smith. 

And  on  the  7th  of  December  1819  Mr.  Primrose  executed  an  indenture  of  that 
date,  made  between  himself  of  the  first  part,  Edward  Howard  of  the  aecond'ptrt, 
■John  Waite  of  the  third  part,  and  James  Gibbs  of  the  fourth  part,  and  Uiereby,  in 
oonsideration  of  £1400  paid  by  Waite,  granted  to  Howard,  in  trust  for  Wait^  u 
annuity  of  £200  for  100  years,  if  Primrose  should  so  long  live ;  and  for  poipoae 
of  better  securing  the  same,  demised  his  freehold  estate  to  Gibbs  for  nbety-niiiB 
years,  if  Primrose  should  so  long  live,  on  trust  for  securing  the  payment  of  the 
annuity.  It  was  said,  that  after  the  death  of  John  Waite,  this  annuity  and  tbe 
securities  for  the  payment  thereof  were  assigned  to  the  Defendant  Mr.  Bateman  and 
Mr.  Shepherd,  for  the  benefit  of  the  Earls  of  Bosebery  and  EflSngham  and  William 
Harvey. 

[360]  Thus,  it  appeared,  that  before  the  year  1820,  Mr.  Primrose  had  gianW 
five  several  annuities,  of  which  three,  viz.,  the  annuities  granted  to  Dudgeon,  Pearsot, 
and  Brydges,  were  secured  by  grant,  covenant  and  judgment  onlr,  wfailrt  the  two 
annuitiesj  granted  to  Brown  and  Waite  respectively,  were  secured  by  demisea  d  the 
estate. 

Dudgeon's  annuity  was  paid  up  to  the  16th  of  November  1820,  bat  afterwaidi 
became  in  arrear ;  and  it  was  in  this  state  of  things,  and  on  tAie  StJi  ai  NorflBber 
1822  that  Dudgeon,  by  Mr.  Alderson,  his  attorney,  caused  a  writ  of  el^  to  be 
issued  on  his  judgment,  and  there  having  been  a  writ  of  inquisition  duly  returned,  b« 
commenced  an  action  of  ejectment  to  recover  possession  of  a  moiety  of  the  land.  It 
was  said,  that  this  action  to  recover  possession  of  a  moiety  of  the  land  was  stopped, 
in  consequence  of  a  discovery  of  the  outstanding  terms  to  which  the  life-estate  of  Mr. 
Primrose  was  subject.  However  this  might  be,  the  action  was  non  proased  in  Hikiy 
term  1826,  and  it  did  not  appear  that  Mr.  Dudgeon  took  any  further  step  for 
enforcing  payment  of  his  annuity.  He  assigDed  it  to  his  Co-plaintiff  Smith  in 
Noveml»r  1838,  and  this  bill  was  filed  on  the  7th  of  March  1839,  between  eighteen 
and  nineteen  years  after  the  last  payment  of  the  annuity  made  to  Dudgeon. 

In  Uie  meantime,  however,  a  bill  was  in  1823  filed  in  this  Comrt  by  Kobcit 
Brown,  the  executor  of  William  Brown,  the  mmtee  of  the  annuity  of  £600,  and  by 
the  Earls  of  i^ngham  and  Bosebery,  Wiwam  Harvey,  Lord  Delmenj,  and  tiy 
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Messrs.  Bateman  and  Shepherd,  against  Howard  and  Gibba,  Shaw,  Hemlon  and 
Cbappel,  G«orge  Walpole  Clement,  Anthony  Fierce,  Henry  Pearson,  Richard 
Brydges,  and  Mr.  Primrose,  whereby,  after  stating  the  deed  of  the  9th  of  December 
1818,  and  a  deed  [361]  endorsed  thereon,  dated  the  7tfa  of  March  1822,  it  was 
prayed,  that  the  freehold  estate  of  Mr.  Primrose,  for  the  residue  of  the  demise 
created  by  the  indenture  of  the  9tb  of  December  1818,  might  be  assigned,  and  that 
all  the  right  and  estate  of  Howard  under  the  same  indenture  might  be  assigned  and 
conreyed  to  such  person  as  the  Fluntiff  Robert  Brown  should  direct,  and  that  all 
wDper  parties  might  join  in  the  necessary  deeds  for  so  doins ;  and  that  Howard  and 
GibDs  might  be  detreed  to  execute  the  indenture  of  the  7ttt  of  March  1822,  and  to 
deliver  up  to  the  Plaintiff,  Mr.  Jones  Bateman,  all  the  deeds  bebn^ng  to  the  estate ; 
and  that  all  necessary  declarations  might  be  made  and  directions  given. 

This  bill  was  three  times  amended ;  and  it  was  not  brought  on  to  be  heard  till  the 
26th  of  July  1830,  before  which  time,  and  in  Easter  term  1829,  Bnrdges,  to  whom 
the  annuity  of  ^100  had  been  granted,  filed  his  bill,  praying  for  a  declaration  that 
the  estates  in  question  were  subject  to  a  charge  or  lien  in  his  favour,  or  that  he 
might,  by  aid  of  the  Court,  have  the  benefit  of  his  judgment. 

On  the  26tb  of  July  1830  it  was  by  the  Vice-Chanceltor  declared,  in  both  the 
causes,  that  Brown,  in  respect  of  his  annuity  of  £&00,  was  entitled  to  .possession  of 
the  deeds  anterior  to  his  deed  of  charge,  and  the  Defendants,  Shaw,  Hermon  and 
Chappell,  were  ordered  to  deliver  the  same  deeds  to  Brown,  and  the  Defendant 
Howurd  was  ordered  to  assign,  to  such  person  as  &own  should  direct,  the  term  <rf 
ninety-nine  years  vested  in  nim,  and  Howard  and  Gibbe  were  ordered  to  execute  the 
deed  of  the  7th  of  March  1822.  And  it  was  declared  that  Brown  had  the  first  charge 
on  the  life  interest  of  Primrose,  under  the  indenture  of  the  9th  of  December  1818 ; 
that  Mr.  Bateman,  in  trust  for  the  Earl  of  Kose-[362]-bery,  had  the  second  charge  on 
the  same  life  interest,  under  the  indentures  of  the  7th  of  December  1819  and  the 
7th  of  March  1822;  that  Brydges,  a  Plaintiff  in  the  first,  and  a  Defendant  in  the 
seoond  cause,  had  the  third  charge,  by  virtue  of  his  judgment ;  and  it  was  declared, 
that  a  conveyance,  dated  the  22d  of  May  1821,  was  subject  to  such  charges.  Certain 
accounts  were  ordered,  and  further  directions  reserved. 

After  the  Master's  report^  and  after  certain  supplemental  bills  had  been  filed,  the 
causes  came  on  to  be  heard  again ;  and  by  a  decretal  order,  made  on  tiie  23d  of 
July  1832,  aftOT  Erecting  tiie  applioatjon  of  a  balance  found  to  be  in  the  hands  of 
t^e  Earl  of  Effingham  and  Mr.  Harvey,  it  was  ordered  that  Brown  should  continue 
in  possession  of  the  estates,  and  oat  <^  the  rents  retain,  in  the  first  place,  certain 
costs,  and  in  the  second  place,  the  annuity  to  which  he  was  entitled  under  the 
indenture  of  the  9th  of  December  1818,  and,  in  the  third  place,  to  pay  certain  costs 
of  the  Earl  of  Rosebery,  Mr.  Bateman,  Mr.  Shepherd,  and  of  Lord  Dalmeny  ;  and,  in 
the  fourth  place,  to  keep  down  the  annuity  created  by  the  indenture  of  the  7th  of 
December  1819;  and,  in  the  fifth  place,  to  pay  to  the  representatives  of  Brydses 
their  costs  of  the  suit ;  and,  in  the  sixth  place,  to  keep  down  the  incumbrance  under 
the  judgment  obtained  by  Brydges  in  Hilary  term  1820 ;  and,  in  the  seventh  place, 
to  pay  to  Henry  Peuvon  his  costs  of  the  suit ;  and  in  the  eighth  place,  to  keep 
down  the  incumbrance  of  Henry  Pearstm,  under  his  judgment  obtained  in  Hilary 
term  1820. 

B^  a  aubseqnent  order,  dated  the  31st  of  May  18S7,  Gardinw  Chapman  was 
appomted  receiver  of  the  estates,  and  he  was  directed  to  receive  the  rents  and  apfdy 
them  [3631  in  the  manner  directed  by  the  order  of  the  23d  of  July  1832. 

It  should  be  stated  that  Messrs.  Howard  and  Gibbe  acted  for  both  parties  in  the 
grants  of  the  several  annuities,  and  that  Mr.  Alderson  acted  as  attorney  and  solicitor 
for  Dudgeon  in  the  matter  of  the  elegii  in  1822,  and  fta  the  PlaintiA  in  the  suit  of 
Brovn  v.  Howard. 

On  the  7th  of  March  1839  Smith  and  Dudgeon  his  assignor,  filed  this  bill  against 
Mr.  Primrose  and  the  several  persons  clfuming  to  be  incumbrancers  on  his  life-estate. 
The  bill  alleged  that  the  Plaintiffs  in  the  two  previous  suits  had,  from  fraudulent 
motives,  omitted  to  make  him  a  party  to  those  suits,  though  they  had  notice  both 
actual  and  constructive  (through  their  solicitors)  of  his  incumbrance ;  and  it  prayed 
fw  a  declaration  that  the  Pluntiff  Smith  was  entitied,  in  equity,  to  stand  as  first 
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inoomlnwkoer  on  tiie  estates  tor  hie  annuity  and  the  arrears  thereof  and  that  u 
account  mig^t  be  taken  of  what  was  due  for  such  arrears  and  that  for  the  potposetrf 
m^iDg  the  Bune  and  securing  the  future  payment  of  t^e  annuity,  the  interast  M  Mr. 
PrimroBc  in  the  estates  might  be  sold,  or  that  the  Plaintiffs  might  be  let  into  pOMO- 
sion.  The  bill  also  prayra  that  Chapman,  the  receiver,  who  bad  been  appointed 
receiver  of  the  same  estate  in  the  other  cause,  might  pay  to  Smith  the  balanoe  of 
rents  in  bis  hands,  and  might  be  discharged. 

The  bill  also  prayed  that  it  mi^ht  Iw  taken  to  be  a  bill  in  the  nature  of  a  biU  irf 
review,  and  supplemental  to  the  said  cause  of  Brown  v.  Souard,  and  the  causes  con- 
nected therewith,  and  that,  if  necessary,  the  decrees  and  orders  of  the  36th  cA  July 
1830,  the  23d  of  July  1832,  and  the  Slst  of  May  1837,  and  the  other  orden,  mubt 
be  reviewed  or  varied ;  or  that  the  Plainti£b  [364]  might  be  permitted  to  prooeed  at 
law  for  the  reeovery  <^  the  said  annuity  of  £380,  and  the  arrears  thereof  notwith- 
standing the  order  of  the  31st  of  May  1837,  and  the  appointment  of  reoeiver,  and 
that  the  Defendants  midit  be  restrained  from  setting  up  the  said  terms  or  eith«>  of 
them,  or  any  other  l^al  estate,  at  such  prooeedings  at  law ;  and  that  iAa  leoamr 
might,  in  the  meantime,  be  directed  not  to  make  any  payment  to  any  d  the  Defondants 
iu  this  cause,  and  for  further  relief,  &o. 

The  Defendants,  amongst  other  things,  insisted  on  the  invalidity  of  the  naintiflTs 
security,  and  that  it  Was  usurious. 

Sir  William  Follett  (Solicitor-General),  and  Mr.  Willoock,  for  the  Plaintifis  (the 
arguments  are  ea;  relatione),  abandoned  all  claim  on  the  copyhold  estates ;  bat  con- 
tended that  it  was  not  necessary  to  prove  that  the  Defendants  bad  actual  notice  of 
the  Plaintive  judgment ;  for  GibU  acted  as  solicitor  for  both  the  grant(»  and  the 
grantees  of  tlu  annnitiea ;  and  that  tiierefore  the  Defendants  most  btve  had  notioe^ 
aotnal  or  oonstructive,  and  could  not  protect  themselves  by  getting  in  an  oatstandiBg 
legal  estate ;  Maddea  v.  Maddex  (1  Ves.  sen.  60) ;  that  the  annuities  were  grantad  at 
comparatively  short  intervals ;  and  "  where  one  transaction  is  closely  followed  br  sad 
connected  with  another,"  notice  to  the  solicitor  is  notice  to  the  client,  and  it  will  not 
be  restricted  to  one  transaction  ;  Hargreaves  v.  RoQmelX  (1  Keen,  154),  JhiUer  v.  Beaetf 
(2  Hare,  394).  That,  where  a  judgment  is  entered  up  against  the  owner  of  lands  of 
which  the  legal  estate  is  outstanding  in  a  trustee  or  mortgagee,  a  purchasOT  with 
notice  of  the  judgment  will  be  bound  [3651  by  such  notice,  although  the  creditv 
inay  not  have  taken  out  execution  on  bis  ju<Igment ;  TwndaU  v.  Trappet  (3  Sim.  286). 

That  t^e  lapse  of  time  since  the  annuity  was  granted  was  no  bar  to  this  suit, 
within  the  provisions  of  the  Statute  of  Limitations  (3  &  4  W.  4,  c.  27,  s.  40),  as  tte 
Phuntiffa  annuity  had  been  paul  up  to  the  15th  of  November  1820^  and  the  IhU  was 
filed  on  tiie  7th  of  March  1839. 

That  it  was  alleged  the  Defendants,  that  the  tFansaetion  onder  whidi  tk 
Plaintiffs  clumed  was  usurious;  but  that  there  was  no  evidmce  to  support  tbt 
alle^tion.  That  it  was  also  alleged,  that  the  Plaintiff's  judgment  bad  not  ben 
revived  bjr  wire  facias  aa  required  by  the  statute  of  Westminster  (13  Ed.  1,  a  18),b(* 
a  clause  m  the  warrant  of  attorney  made  any  revival  unnecessary ;  Morris  v.  Jmt 
(2  Barn.  &  Crea.  232),  Siseoeka  v.  Kemp  (3  Adol.  &  Ellis,  676),  and  Margan  v.  Bmy» 
(I  Dowl.  Prao.  Ca.  850,  N.  S.).  where  the  agreement  not  to  rttrive  wm  made  hf 
parol. 

That  the  non-registration  of  the  Plaintiffs'  judgment  as  required  by  the  late 
statutes  (1  &  2  Vict.  c.  110,  s.  19,  and  2  &  3  Vict,  c  11),  was  immaterial,  as  the 
Defendants  had  notice,  and,  on  the  assignment  of  Mr.  Brown's  annuity,  a  bond  ct 
indemnity,  dated  the  1st  of  October  1630,  had  been  taken  by  the  Earl  of  Kflhigham 
and  Wilham  Harvey  against  tiie  Plaintiff's  claim. 

That  an  elegU  having  been  sued  out  by  the  Plaintiff,  and  an  inquisition  and  nfeon 
made,  Tidd's  Pr&ctice  (Tidd's  Prac.  1036,  9  £d.  c.  41),  [3661  he  had  a  right  to  stand 
as  the  first  incumbrancer ;  NeeUe  v.  The  Duke  of  Marlborough  (2  Myl.  &  Crai^  407), 
Lord  Dillon  v.  Plaskett  (2  Bligh,  239,  N.  S.).  That  the  discovery  of  the  outstanding 
terms  of  600  and  1000  years  had  induced  him  to  enter  a  nolU  prtaeqid  in  the  actioDa 
of  ejectment  which  he  had  commenced.  As  to  these  outstanding  tarms,  tiiat  Mr. 
Primrose,  as  tonant  for  life,  had  no  power  to  direct  auy  asai^ment  of  them  to  he 
made  for  the  benefit  of  any  of  the  Defendants,  so  that  Mr.  Brown  and  Mr.  Waits 
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)uul  no  ruht  to  protection  from  them;  they  were  equitable  inoambnncen  with 
mitice  of  the  FUinti£F*8  jud^ent,  and  yet  in  the  suits  instituted  they  had  arranged 
the  prioiitiM  of  their  incumbrauoes  without  referenoe  to  the  judgment  of  the  PlaintijBT. 
That  a  party  coming  to  this  Court  for  relief  upon  a  legal  title  could  not  be  driven 
back  to  a  Court  of  law ;  and  that  any  person  obstructed  by  the  receiver  in  pursuing 
his  rights  might  oome  to  this  Court  lor  relief,  and  make  such  receiver  a  party ;  Lewis 
V.  Loni  Zouche  (2  Simons,  388).  The  Plaintiff  therefore  asked  for  an  account  of  the 
rents  for  six  years ;  and  that  the  receiver  might  pay  to  the  Plaintiff  one-half  of  the 
rents  of  the  freehold  estates  until  his  annuity  was  satisfied ;  and  that  the  Plaintiff 
might  be  declared  entitled  to  a  lien,  and  that  the  other  incumbrancers  had  notice  of 
the  Plaintiff's  claim.  If  this  was  not  granted,  t^e  Plaintiff  then  asked  that  tJie  legal 
impediment  to  proceeding  at  law  mignt  be  removed,  and  that  the  Plaintiff  muht  w 
allowed  to  auhatantiate  his  claim,  without  disturbing  what  had  been  done  un(»r  the 
former  decrees ;  that  the  DefencUmts  might  be  restrained  from  setting  up  the  Statute 
of  Limitations ;  and  that  the  receiver  might  pay  the  rents  into  Court. 

[367]  They  also  cited  Toumhmd  v.  Askew  (referred  to  in  3  MyL  &  Cr.  410, 
note,  and  in  2  Sugden's  Vendors  (10th  ed.),  394,  note  (n.)),  and  SUtmoM  v.  Adtdoum 
<3  Atk.  477). 

Mr.  Tinney,  for  Mr.  Chapman  the  receiver,  appointed  in  the  causes  of  Broum  v. 
Howard  and  Brydges  v.  Moward,  contended  that  he  was  not  a  necessary  or  proper 
Tperty  to  this  suit,  aud  asked  for  the  immediate  payment  of  his  costs. 

Mr.  Cooper  and  Mr.  Cooke,  for  Robert  Brown,  the  personal  representative  of 
William  Brown.  Neither  the  Plaintiff's  warrant  of  attorney  nor  the  judgment^ 
though  dooketed,  constituted  a  lien  either  in  law  or  equity  upon  the  equitable  estate ; 
Powell  on  Mortgages  (vol.  ii.  (6th  ed.),  608),  Sugden's  Vendors  <voL  ii.  (lOth 
ed.),  385).  They  only  enabled  the  Plaintiff  to  establish  a  lieu,  but  no  lien  was 
obuined  till  after  Mr.  Brown's  annuity  was  granted,  for  Mr.  Brown's  annuity  was 
granted  in  1818,  and  no  execution  was  sued  out  by  the  Plaintiff  till  the  6th  of 
November  1823.  From  1820  till  the  7th  of  March  1839,  no  steps  were  taken  by  the 
Plaintiff  to  compel  payment,  and  the  delay  is  a  sufficient  ground  for  refusing  relief ; 
Champion  v.  Ittglnf  (1  Buss.  &  My.  539,  and  Tamlyn,  421,  affirmed  by  Lord 
Cottenham,  20th  Mareh  1840),  Greffory  v.  Gregory  (Coop.  201,  Jao.  631).  This  Court 
had  already  refused  to  interfere  to  restrain  the  receiver  from  paying  the  rents  as 
directed  in  the  other  suits ;  Smith  v.  Lord  Effi.nghcm  (2  Beav.  232). 

The  1  &  2  Vict,  c  1 10  (sect.  19),  required  that  all  judgments  should  be  registwed ; 
otherwise,  Uiey  are  not  to  affect  lands,  as  to  purchasers,  mortgagees,  and  oreditoni 
who  [868]  were  further  protected  by  t^  2  &  3  Vict  c.  11  (sects.  3  and  5),  from  all 
judgments  not  registered.  In  Smnums  t.  PeUU  (V.-G.  £.  19tb  February  1844)  a  bill 
was  filed  by  a  mortgagee  to  foreclose  his  mortgage,  he  failed  in  his  attempt  to  tack  a 
judgment ;  which,  though  prior  in  date,  had  not  been  registered  at  the  time  of  a 
sul^quent  mortgage.  In  this  case,  therefore,  the  Plaintiff  ought  to  have  registered 
his  judgment,  before  he  applied  to  this  Court  for  assistance,  'fne  judgment  roll  also 
ought  to  have  beeu  proven  complete,  and  the  award  of  an  elegit  ought  to  have  been 
added.  Chitty  Prac.  (4th  ed.  283),  Runnington  on  Ejectment  (page  330),  Adams  on 
Ejectment  <2d  ed.  267),  Selwyn's  Nisi  Prius  (vol.  ii.  745,  8th  ed.),  Starkie's  Evidence 
(vol.  ii.  410,  3d  ed.),  RaimhotUm  v.  Bwkhuni  (2  Mau.  &  Sel.  566),  NeaU  v.  The  Ditke 
of  MarWorough  (3  My.  &  Craig,  407,  409,  413,  416,  417). 

There  is  no  evidence  to  shew  that  the  Defendants  bad  notice  of  the  Plaintiff's 
judgment  at  the  time  they  advanced  their  m<»iey.  They  ma^  therefore  protein 
themselves  by  an  outstanding  estate :  Sug.  Ven.  and  Purch.  (vol.  ili.  418). 

This  can  only  be  considered  as  an  ejectment  suit  to  recover  a  moiety  of  the  estate ; 
but  even  under  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  execution  might  be  sued  out 
f^^st  the  lands  in  the  hands  of  a  trustee  at  the  time  of  execution  sued.  Under  the 
cmsumstances,  therefore,  the  Court  will  do  no  more  than  remove  the  terms  out  of  the 
way  of  any  proceeding  at  law ;  and  as  the  Plaintiff  is  no  more  than  an  execution 
creditor,  it  will  make  no  [369]  order  affecting  the  rents.  In  Sharp  v.  Key  (8  Mees.  & 
Wels.  379),  where  rent  became  due  after  the  delivery  d  a  writ  of  elegit  to  the  sheriff, 
Imt  before  the  inqiusition  was  taken  thereon,  it  was  held  that  the  execution  creditor 
ins  not  entitled  to  t^e  rent. 
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Mr.  Corrie,  for  James  Henry  Mann,  complained  t^t  the  decred  made  in  tha  mitt 

of  Broum,  v.  Howard  and  Brydges  v.  Howard^  declaring  the  priorities  of  the  iaeoiih 
brancers,  was  erroneous,  and  submitted  that  it  ought  now  to  be  reviewed  and  varied ; 
Wat  V.  Skip  (1  Ves.  sen.  244),  HamiUm  v.  HaugjOon  (2  BUgh  (O.  S.),  169).  He 
contended  that  Mr.  Mann  was  entitled  to  stand  prior  to  Messrs.  Waite  aiid  Bridges, 
who  had  notice  of  his  otaim.  He  also  cited  Foster  t.  Bkukatone  (1  HyL  &  Keen,  397)^ 
Davis  V.  Lord  Strathmore  (16  Ves.  419). 

Mr.  Eindersley  and  Mr.  Parry,  for  Mr.  Bateman,  Mr.  Shepherd  and  Mr.  &iiith, 
argued  that  the  judgment  would  only  operate  against  the  trust  estate  of  which  the 
trustee  was  seised  at  the  time  of  execution  sued  (29  Car.  2,  e.  3,  8.  10) ;  and  for  thit 
reason  a  judgment  creditor  who  desired  to  enforce  his  secori^  against  his  debtors 
equitable  interest  in  freehold  estate,  coidd  not  file  a  bill  till  he  had  sued  out  an  AgU; 
Neate  v.  Duke  of  Marlborough  (3  Myl.  &  Craig,  407).  That  the  Plaintiff  came  here  on 
his  legal  title,  and  not,  as  assumed,  upon  an  equitable  title ;  and  that  the  <mly  ri^t 
he  had  was,  to  have  the  terms  removed  out  of  the  way  of  his  obtaining  l^al  relieL 
That  before  the  Court  granted  any  relief,  there  should  be  an  enquiry  to  ascertain 
under  what  circumstances  the  Plaintiff's  annuity  was  granted,  and  why  it  was 
not  paid  or  provided  for  under  the  former  suits  of  Brown  v.  Howard  [370]  and 
Brydges  v.  Howard.    They  also  cited  ffhiUoorth  v.  Gfaugain  (Cr.  &  Ph.  325). 

Mr.  Turner  and  Mr.  Kenyon,  for  the  Barl  of  £^ngham,  Lord  Bosebery  and 
William  Harvey,  asked  that  the  bill  might  be  dismissed  againrt  Lord  Roeebety  with 
costs,  as  he  had  ceased  to  have  any  interest  in  the  premises ;  and  as  to  the  Esrl  oi 
Effingham  and  Willifuu  Harvey,  they  were  trustees  for  Mr.  Primrose,  who  was  out  of 
the  juriadietion  of  the  Court  They  argued  that  a  judgment  creditor  had  no  such 
right  as  that  insisted  on  by  this  bill ;  that  his  right  was  legal,  and  simihu:  to  that  of 
al^^  mort^a^ee,  who  oould  not  file  a  bill  to  get  legal  possesaicm  of  the  estate, 
though  he  might  come  to  a  Court  of  Equity  to  foreclose.  That  this  Court  would 
never  entertain  a  bill  purely  declaratory  as  to  the  right  of  parties,  and  would  not 
entertain  a  bill  by  a  judgment  creditor,  unless  there  was  a  prior  incumbrancer  who 
prevented  the  judgment  creditor  from  availing  himself  of  his  right  at  law.  That  the 
Court  dealt  with  a  judgment  where  it  intervened  in  the  administration  of  assets,  <mly 
because  it  was  considered  an  impediment,  which  the  Court  must  necessarily  remove ; 
for  the  same  reason  when  the  Court  sold  an  estate,  it  would  also  interpose  on  behalf 
of  a  judgment  creditor ;  but  that  a  judgment  creditor  had  no  right  either  to  aak  tUs 
Court  for  the  sale  of  an  estate,  or  to  enforce  the  judgment,  which  was  the  jHtJvince  d 
a  Court  of  law.  The  Plaintiff  reated ,  his  <^m  upon  his  legal  title ;  and  no  eqnitaUo 
relief  oould  be  given,  unless  the  Plaintiff  pot  his  title  in  the  power  of  the  Court; 
AsUm  v.  Lord  Exeter  (6  Vea.  288),  Baker  v.  Harweod  (7  Sim.  373.  See  also  Bar  v. 
Ward,  Jac  194;  and  HyUm  v.  MorgasA,  6  Yes.  293),  and  that  the  eircumataora 
creating  a  suspicion  that  this  was  not  a  legal  [STl]  transaction  were  suffident  to 
induce  the  Court  to  refuse  any  relief. 

That  the  Plaintiff  had  been  guilty  of  great  lach^  and  neglect ;  for  nineteen  yein 
had  elapsed  since  Mr.  Dudgeon  brought  the  ejectment,  and  no  attempt  had  been 
made  to  put  the  judgment  in  force :  and  there  was  also  uo  evidence  to  shew  whes 
the  outstanding  terms  were  discovered.  That  in  March  1833  a  was  filed  by 
Mr.  Alderson,  as  the  solicitor  for  Mr.  Brown,  to  recover  the  titie-deeds ;  and  in  18^ 
Mr.  Alderson  was  acting  as  the  attorney  for  Mr.  Dudgeon,  in  the  action  of  ejeetmeot ; 
the  Plaintiff  must  therefore  have  had  full  notice  «  the  proceedings  in  the  other 
Buita,  and  having  neglected  to  prosecute  his  claim,  the  Court  would  not  now 
aasLst  him. 

Sir  William  Follett,  in  replj^.  The  Boyal  assent  to  the  2  &  3  Viet  &  11  was 
given  after  the  institution  of  this  suit.  The  Act  was  prospective,  and  did  not  affe^ 
purchasers,  mortgagees  or  creditors  having  incumbrances,  and  it  did  not  say  that  a 
security  could  not  be  enforced,  unless  it  was  registered. 

Owriis  V.  Cwtis  (2  Bro.  C.  C.  619),  and  SUmehewer  v.  Thompson  (2  Atk.  440),  were 
also  cited. 

May  6.  The  Mastbr  of  thb  Rolls  [Lord  Langdale].  As  the  Plaintiff  Dwkeon 
was  no  party  to  any  of  the  proceedings  in  the  other  suite,  he  is  not  bound  by  them. 
He  stands  prior  in  point  of  time,  and  in  all  other  circumstaoees  equal,  to  Peaiaoo  and 
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Brydges,  who  had  the  benefit  of  the  proceedines  after  the  incumbraQce  of  [372] 
Waite,  who,  though  subsequent  in  point  of  time,liad  a  specific  lien  on  the  property. 
If  the  Plaintiffs  had  admitted  the  priority  of  the  charges  of  Brown  and  Waite,  I 
should  have  thought  it  necessary  to  direct  some  enquiries  for  the  purpose  of  enabling 
them,  if  the  facts  should  warrant  it,  to  take  priority  before  the  other  charges  of  the 
like  nature  with  theirs. 

But  their  counsel  having  at  the  Bar  claimed  less  than  is  demanded  by  the  btU,  the 
Plaintiffs  still  insist  that  they  are,  as  to  the  freeholds  or  a  moiety  thereof,  entitled,  at 
lair,  to  priority  before  the  iucumbnmoes  of  Brown  and  Waite,  and  they  allege  that 
tiie  ejectment  commenced  in  1822,  so  far  as  regards  Brown  and  Waite,  might  have 
been  auccessfully  prosecuted,  and  it  would  have  been  prosecuted,  if  it  had  not  been 
for  the  outstanding  satisfied  terms,  which  were  in  existence  at  the  dates  of  the  grant 
to  Dudgeon  and  of  his  judgment. 

The  Plaintiffs  having  in  their  bill  prayed  a  declaration  of  their  title  in  equity,  and 
having  by  their  bill  only  asked  for  reuef  consequential  upon  that  title,  have,  in  argu- 
ment, rested  their  case  upon  a  legal  title,  of  which  they  are  unable  to  avail  themselves 
without  the  assistance  of  a  Court  of  Equity,  by  reason  of  the  outstanding  terms. 
They  have  not  directly  asked  for  such  assistance,  but  still  pray  for  a  declaration  of 
their  right  in  equity. 

It  is,  however,  olear  that  even  if  the^  have  such  leal  title  as  they  lUlege,  they 
oonid  not  assert  it  at  law,  without  the  assistance  of  this  Court ;  and  it  appears  to  me 
that  as  the  judgment  was  signed,  the  writ  of  elegit  issued  and  the  inquisition  returned, 
and  as  there  is  no  evidence  of  the  jud^ent  having  been  satisfied,  the  [373]  Plaintiffs 
may  have  a  right  to  some  relief  in  this  Court.  I  think,  therefore,  that  I  ought  not 
to  refuse  to  them  an  opportunity  of  establishing  their  right  at  law,  if  they  can ; 
and  therefore  I  shall  retain  this  bill  for  a  year,  giving  leave  to  the  Plaintiffs  to  bring 
tiieir  ejectment  for  the  recovery  of  the  freehold ;  but  restraining  them  from  taking 
out  execution  on  any  judgment  which  they  may  obtain,  and  restraining  the  Defendants 
from  setting  up  the  outstanding  terms,  which  were  satisfied  at  the  date  of  Dudgeon's 
security,  and  also  from  setting  up  the  Statute  of  lamitations,  but  leaving  them  the 
benefit  of  oU  other  defences  which  they  may  have. 

It  waB,ni>ged  at  the  Bar,  that  I  ought  to  cause  some  enquiry  to  be  made,  as  to  the 
uannor  and  ciroumstanoea  in  and  under  which  the  Plaintiff's  claim  arosa^  so  as  to 
satisfy  myself  that  it  had  an  equi^ible  foundation,  before  I  restrained  tiie  Defendants 
from  setting  up  the  Statute  of  Limitations.  But  there  is  the  judgment,  which  does 
not  appear  to  have  been  impeached ;  and  although,  having  regard  to  the  relation  in 
which  Howard  and  Gibbs  stood  to  the  Plaintiff  Dudgeon  and  to  Brown,  and  in  which 
Alderson  stood  to  Dudgeon  and  also  to  Brown,  and  the  other  Plaintiffs  in  the  suit  of 
Brown  v.  Howard,  and  having  regard  to  the  bond  of  the  Ist  of  October  1830,  I  do  not 
understand  how  it  happened,  that  the  PlaintifTs  claim  was  passed  over,  or  why  the 
Plaintiff  was  not  made  a  party  to  the  suit,  yet,  as  the  judgment  remains  undisturbed, 
I  think  that  I  must  give  credit  to  it,  so  far  as  to  admit  the  Plaintiffs,  primd  fade  at 
least,  to  be  entitled  to  some  claim  upon  the  estate.  If  the  Defendants  have  an 
equitable  case  to  make  against  the  ri^t  of  the  Plaintiffs  to  the  benefit  of  the  judg- 
ment^ I  think  that  they  ought  to  have  adopted  proceedings  of  their  own  to  establish 
that  case. 

[374]  In  the  present  state  of  the  prooeedin^  I  do  not  think  that  there  is  any 
ground  for  dismissing  the  bill  against  the  Earl  of  Bosebery. 

I  do  not  think  that  the  receiver  was  or  is  a  necessary  party  to  the  cause.  If  it 
had  not  been  for  the  case  of  Lewis  v.  Lord  Zouehe  (2  Simons,  388),  I  should  not  have 
thought  him  a  proper  party,  and  should  have  dismissed  the  bill  against  him  with 
costs.  But  as  he  has  been  made  a  party,  probably  in  consequence  of  the  decision  in 
that  case,  if  his  costs  be  provided  for,  it  will  possibly  be  more  convenient  for  him  to 
be  permitted  to  remain  on  the  record.  Ultimately,  his  costs  ought  to  be  paid  either 
hy  the  Plaintiffs  or  out  of  the  rants  of  the  estate  of  which  he  is  the  receiver ;  and  if 
the  estate  were  not  limited  for  the  life  of  Mr.  Primrose,  provision  for  the  receiver's 
costs  need  not  now  be  made.  As  it  is,  the  receiver's  coats  up  to  the  hearing  must  now 
be  paid  by  t^e  Plaintiflb,  without  prejudice  to  any  queeti<m  by  whom,  or  out  of  what 
fund,  they  ought  ultimately  to  be  pud. 
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I  was  asked  to  make  an  order  to  prevent  the  application  of  the  rents  under  the 
orders  made  in  the  cause  of  Brown,  v.  Howard.  I  do  not  think  that  the  Plaintiffii  hn 
established  a  case  entitling  them  to  any  such  order.  I  give  the  Plaintiffs  an  opportanitT 
of  establishing,  if  the^  can,  their  le^  nght,  but  at  present  I  do  not  think  myseb 
entitled  to  interfere  in  th«r  favour  any  further.  (Note, — An  app«U  to  t^e  Ltwd 
Ghancdlor  is  pending.   [See  note  at  beginning  of  case.] ) 

[876]  Grubs  «.  Pbrrt.  April  15, 1844. 

After  stihpoena  to  rejoin,  a  Defendant  cannot,  without  special  leave,  refer  the  bill  for 
impertinence,  though  he  has  taken  no  step  in  the  cause  since  its  amendment 

Plaintiff  amended  his  bill  requiring  no  further  answer,  and  after  the  expiration  of 
eight  days,  filed  a  replication  and  served  subpoina  to  rejoin.    The  Defendant  after 
wards  took  exceptions  to  the  amended  bill  for  impertinence.    Held  irregular. 

Whether  the  eight  days  mentioned  in  the  14th  Order  of  1833  are  to  be  oompated 
fn»n  the  filing  the  amended  bill  or  from  amending  the  Defondanl^B  offios  eopf, 
gwBret 

This  WHS  an  application  to  take  off  the  file  an  exception  for  impextineiic^  whidi, 
it  was  alleged,  had  been  irregularly  filed  by  the  Defendant. 

On  the  19th  of  March  the  PUnntiff  olitained  an  order  to  amend  his  bill  without 
costs,  the  Plaintiff  amending  the  Defendant's  office  copy  and  not  requiring  any  farther 
answer. 

On  the  21st  of  March  the  Plaintiff  gave  notice  to  the  Defendant  that  he  had  amended 
the  bill,  and  requiring  him  to  leave  the  office  copy  with  the  Record  and  Writ  CSerk  to 
be  amended ;  and  further  that,  at  the  expiration  of  eight  days  from  that  date,  he 
would  proceed  to  file  a  replication.  The  Defendant's  office  copy  bill  was  left  for 
amendment  on  the  22d,  and  on  the  23d  it  was  obtained  amended. 

By  the  14th  Order  of  December  1833  (Ord.  Cka.  47),  where  "the  Plaintiff obtuns 
an  order  to  amend  without  requiring  any  former  answer,  and  shall  amend  the  bifl, 
&&,  the  Defendant  shall,  as  of  course,  have  eight  days'  time  to  consider  whether  it  ii 
necenary  for  him  or  her  to  answer  the  same,  at  the  end  of  which  time  tlte  Ha^tiff 
shall  be  at  liberty  to  file  a  replication,"  &c.,  unless  the  Defmdant  shall  obtain  tame  to 
answer. 

The  Defendant  neither  answered  the  amended  bill,  nor  obtained  an  order  for  time 
to  answer  it  The  Plain-[376}-tiff,  on  the  SOth  of  March,  filed  a  replication,  and  oo 
the  3d  of  April  served  a  sut^asna  to  rejoin.  After  this,  the  Defendant,  on  the  llth  of 
April,  filed  an  exception  to  the  amended  bill  for  impertinence. 

Mr.  Turner  and  Mr.  Giffard  now  moved  to  take  the  exception  off  the  file.  A 
Plaintiff  cannot  refer  an  answer  for  impertinence  after  replication  or  an  under- 
taking to  speed  the  cause ;  Barnes  v.  Saa^  (3  Swan.  232).  The  canse  hmt 
at  issue  it  is  not  competent  for  a  party,  at  least  without  the  special  leave  v 
the  Court,  to  take  a  proceeding  which  may  result  in  vazying  the  issue  betvcMi  tto 
parties. 

Mr.  Tinney,  cotUril.  The  rale  is,  that  a  party  may  file  exceptions  for  soandsl  at 
any  time,  and  for  impertinence  at  any  time  fwevious  to  his  t^dng  a  step  in  the  oaan: 
Here  the  Defendant  has  taken  no  step  whatever ;  the  subsequent  jwooeedingi  ham 
been  taken  by  the  Plaintiff. 

Secondly,  the  Defendant  is  to  "  have  eight  days'  time  to  consider  whether  "  he  will 
answer,  at  the  end  of  which  time  the  Plaintiff  may  file  a  replication.  He  is,  therefore, 
to  have  eight  clear  days,  and  they  must  be  computed  from  the  time  at  which  be 
obtains  the  office  copy  of  the  amendments,  or,  at  all  events,  from  the  time  whvi  it 
has  been  amended  according  to  the  Plaintiffs  undertaking.  In  either  way,  the  e^ 
clear  days  had  not  expired  on  the  SOth  of  March,  and  therefore  the  re[uieataoQ  was 
irregularly  filed  on  that  day. 

[377]  Ths  HAsrrEB  or  trk  Rolls  [Lord  Langdale].  Where  a  bill  ii  ameoded, 
although  Uie  PlBintiff  may  require  do  answer,  still  the  Drfendant  may  be  able^  1^ 
answer,  to  state  matters  of  daenoe  of  the  gnatest  impOTtanee  to  him,  and  whm 
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caaoot  be  given  in  evidence,  unless  the  points  be  properiy  raised  by  his  answer.  For 
t^ia  reason,  the  Defendant  is  allowed  eight  days'  time  to  consider  whether  it  will  be 
necessary  for  him  to  answer  the  amendments. 

Then  comes  the  question  from  what  tame  the  eieht  days  are  to  be  compated. 
The  order  is  not  very  distinct ;  it  does  not  say  that  the  time  is  to  be  reckonea  from 
the  period  at  which  the  ofBce  copy  is  amended,  but  when  the  Plaintiff  obtains  the 
Older  and  "  shall  amend,"  the  Cwendant  is  to  have  eight  days.  This  seems  to 
imi^y  from  the  time  when  he  ''shall  amend."  Here  the  amendment  was  made  on 
tlw  21st  of  March,  and  notice  was  given ;  therefore,  between  the  amendment  and 
the  replication,  there  were  eight  clear  days,  even  excluding  both  the  2lBt  and 
the  30th. 

I  should  be  reluctant  in  laying  down,  that  the  time  is  to  be  computed  from  the 
time  of  filing  the  amended  bill ;  but  if  you  take  it  the  other  way,  and  compute  the 
tame  from  the  amendment  of  the  office  copy  of  the  bill,  then,  according  to  the 
ordinary  rule  of  computing  time,  you  must  exclude  the  first  and  include  the  last 
day.  This  is  the  practice  of  the  Court,  it  being  considered  that  the  fractions  of  the 
two  extreme  days  are  equivalent  to  one  whole  day ;  but  when  you  speak  of  eight 
clear  day^  yon  mean  ei^t  clear  days  excluding  ue  portions  of  both  the  first  and 
Isst  day.  That  is  the  established  practice  of  tile  Court  and  jn  the  re^iistoar's  office, 
thouh  there  is  clear  evidence  of  there  beins  a  different  j^TQ]  practice  in  the  Six 
derBB*  Ofllce,(])  derived,  perhaps,  from  o(msiwretioDS  in  favour  <h  the  Uberty  of  the 
subject  However,  reckoning  in  this  manner,  the  replication  was  regularly  filed,  and 
tiie  Defendant  has  had  the  time  which  the  practice  of  the  Court  allowed  him  for 
answering. 

The  other  question  is,  if  the  Defendant  must  determine  within  the  eight  days 
whether  he  will  take  exceptions  for  impertdnenoe,  and  I  think  it  must  be  so,  for  when 
the  subpasna  to  rejoin  has  been  served,  new  duties  arise,  the  cause  being  at  issue,  the 
parties  proceed  to  hearing  on  the  record  as  it  then  is,  and  exceptions  cannot  afterwards 
be  filed  without  leave.  I  am  therefore  (rf  opinion  that  this  application  must  be 
granted,  BXid  the  exceptions  must  be  taken  off  the  file.  The  Defendant  will  not  be 
without  remedy,  for  if  there  be  impertinence  in  the  bill,  he  may  get  it  expunged,  but 
he  most  mai^  a  special  application  for  that  purpose.(2) 


[379]  Asm  V.  Pabkinson.  Jmu  0,  7, 1844. 
[S.  C.  2  Ph.  388  ;  41  E.  B.  992.   Distinguished,  1%  re  Ckapmem  [1896],  2  Oh.  76S.] 

Where  a  trustee  neglects  to  invest  on  real  or  Government  securities  according  to  the 
trust,  the  eetiui  me  trust  has  the  right  of  selecting  whether  the  trustee  shall  be 
answerable  for  the  money  or  for  the  stock. 

An  executor  and  trustee  directed  to  invest  a  legacy  on  m<»tgage,  may  woperly 
apfwojHriate  one  of  the  testaUw^s  mortgages  in  payment  of  the  u^uy,  bat  ne  mutt 
asentain  its  st^ciency. 

A  trustee  having  the  option  of  investing  on  mortgage  or  Government  security, 
improperly  took  an  insufficient  mortgage  security.  Being  held  answerable,  the 
Court  dedded,  that  having  exercisea  his  discretion,  though  improperly,  he  was 
answeiable  for  the  money  matf  and  not  for  the  stock  it  might  have  produced. 

By  his  will,  the  testator  directed  his  executors,  "  within  twelve  months  after  his 
.  decease,  out  of  his  personal  estate,  to  lay  out  and  invest  in  their  or  his  names  or  name 

(1)  Mootham  v.  JFatkett,  1  Mer.  243;  Maamera  v.  Biyati,  1  MyL  &  K.  453;  S.  C. 
5  Sim.  147  and  148,  n. ;  M'ltUoeh  v.  Onat  Wettem  BtOwtty  Chmpamy^  1  Hare,  331 ; 
Siehardson  v.  Sorton^  5  Beav.  91. 

(2)  See  Jeffray  v.  MHJdbe,  1  Russ.  &  Myl.  739;  Bradhttry  v.  Booker,  4  Sim.  326 ; 
Kwmrtky  v.  lUeSt,  1  Bro.  U  C.  400 ;  Animgmoia,  2  Ves.  sen.  631 ;  Amcu^mmu,  6  Yes. 

656;  PeUevt  v.  ,  6  Yes.  456;  Bmmm  v.  WesUrhom,  2  Beav.  68;  Everett  v. 

fr^SmgAt  13  Sim.  363;  and  fitoiZsy  r.  Bond,  6  Beav.  176. 
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the  Bum  of  £1500  on  mortgage  of  freehold  or  copyhold  estAtes  of  inheritance  or  mi 
Government  securities,"  and  which  they  were  to  h(ud  upon  certain  trosts  under  iriueh 
the  Plaintiffs  were  interested. 

The  testator  died  on  the  27th  of  December  1826,  possessed  of  three  mortgages  aa 
freehold  estates  for  J&800,  £500,  and  £200,  besides  other  property.  His  assets  wete 
admiUed  to  have  been  more  than  sufficient  to  pay  his  debU,  funeral  expenses,  and 
legacies,  and  it  appeared  that  the  Defendant,  his  executor,  was  intereBted  in  the 
residue. 

On  the  27th  of  December  1826  the  executor  appropriated  the  three  nrnt^igetdf 
£600,  £200,  and  £800  for  the  purpose  of  aoswering  the  legacy  of  £1500,  whid 
the  executor  had  the  option  of  investing  on  mortgage  or  Government  securitiea. 

The  mortgage  for  £600  was  paid  o€,  and  the  produce  properly  invested. 

The  mortgage  for  £800  was  paid  off  in  May  1836,  and  was  placed  in  the  hands  d 
Messrs.  Gurney,  bankers,  to  a  deposit  account,  in  the  name  of  the  surviving  exe{380]- 
cutor.  The  account  was  distinct  from  his  own  account,  bat  the  money  was,  in  no  way, 
marked  as  trust  money. 

The  £200  was  alleged  and  appeared  to  be  invested  upon  an  inaufEcient  aecnrity, 
and  the  mortgagor  was  insolvent. 

This  bill  was  filed  in  1842  by  parties  interested  in  the  £1500  legacy,  against  the 
surviving  executor,  seeking  to  make  him  liable  for  the  loss  occasioned  by  the 
alle«d  non-investment  of  the  legacy  within  twelve  months  after  the  testator's  deatL 

The  price  of  the  funds  had  risen,  ao  that  it  would  be  more  beneficial  to  the  ^aintifb 
to  make  the  Defenduit  account  for  the  stock  which  might  have  been  purchased,  than 
for  the  money. 

Mr.  Kindersley  and  Mr.  Busk,  for  the  Plaintiffs.  The  executors  never  complied 
with  the  direction  of  the  will.  They  might  have  invested  the  money  on  mortgieei 
yet  it  was  to  be  "  in  their  names ;  '  but  they  had  no  authority  to  appropriate  toe 
testator's  mortgage  in  discharge  of  the  legacy,  thus  leaving  the  securitiea  in  the  nsme 
of  the  testator,  instead  of  that  of  the  trustees. 

As  to  the  £200  mortgage,  the  executor  did  not  exercise  a  proper  discretion.  Hw 
mortgage  property  is  proved  to  be  worth  no  more  than  £160,  and  the  mortgagor  is 
insolvent.  The  Defendant  is  interested  in  the  residuaiy  estate,  and  would  uve  the 
benefit  of  appropriating  bad  securities  to  the  payment  oi  the  legatee ;  he  is  therefore 
liable;  SHOmeii  v.  Seadi  (I  Myl.  &  Cr.  8). 

[381]  The  Defendant  committed  a  breach  of  trust  by  lending  the  £800  oo  s 
deposit  account  with  his  bankers,  and  as  to  all  the  funds,  the  ced^vi  que  trust  hss  tba 
option  of  recovering  either  the  money  or  the  stock,  which  would  have  been  prodnod 
by  a  proper  investment  in  the  funds  at  the  proper  time;  WaiU  v.  GtrmesUm  (6 
Beav.  188). 

Mr.  Turner  and  Mr.  Adams,  amird,.    The  executor  had  a  discretion,  and  has  beeo 
guilty  of  no  default  in  appropriating  the  testator's  own  mortgages  in  discharge  of  1^ 
legacy  of  £1600,  for  he  has  substantially  fulfilled  the  directions  of  the  testatw.  h 
would  have  been  absurd  for  him  to  have  realised  the  mortgages,  and  then  to 
reinvested  the  produce  in  the  same  securities  to  answer  the  legacy. 

As  to  Uie  two  mortgages  for  £500  and  £800,  they  have  been  realised,  and  m 
complaint  can  thwefore  be  made  as  to  those  securities. 

As  to  the  £200  mortgage,  there  is  no  allegation  that,  at  the  time  of  thei^iwopHs- 
tion,  the  Defendant  was  aware  that  it  was  a  deficient  security,  and  it  may  have  beoDBH 
depreciated  since.  If  a  trustee  acts  hond  fde  to  the  best  of  his  judgment  and  without 
corrupt  motives,  the  Court  will  not  charge  him,  though  the  security  he  has  taken  mar 
ultimately  turn  out  deficient.  There  is  no  case,  "in  which  an  executor  has  been 
called  upon  to  bear  the  loss  that  has  arisen,  because,  in  the  bonA  Jide  exercise  of  a 
reasonable  discretion,  the  ooncluaion  he  came  to  has  turned  out  unfortunately;'' 
Bvaion  v.  Bmim  (1  MyL  &  Cr.  96).  At  all  events,  the  Defendant  is  entitled  to  ao 
enquiry  on  the  subject 

[382]  With  regard  to  the  deposit  of  the  £800,  the  Plaintiffs  have  acquiesced,  for 
it  appears  they  witneraed  the  receipts  for  the  interest  signed  by  the  tenant  for  Ufa 
The  Defendant  has  not  received  any  personal  benefit  from  the  inve^ment,  and  there 
being  a  discretion  either  to  invest  on  real  secarity  or  in  the  funds,  he  is  to  be  ehaiged 


Digitized  by  Google 


A  UBS  V.  PARKINSON 


1113 


with  mooey  only,  and  not  with  the  stock.  It  was  decided  by  Sir  John  Leach,  in 
March  T.  Hunter  (6  Mad.  295),  "  that  if  trustees  may  invest  in  stock  or  on  real  security, 
and  diey  lend  on  personal  security,  and  thereby  the  money  is  lost,  they  shall  be 
answerable,  not  for  the  amount  of  stock  which  might  have  been  purchased,  but  for 
the  nincipal  money  lost"  If  real  security  had  been  taken,  the  prindpal  money  onl^ 
would  have  been  forthooming  to  the  tnut,  and  the  want  of  real  seounty  ia  all  that  is 
imputable  to  the  trustees. 

Idfltlr,  the  Defendant  has  been  found  a  lunatac,  and  is  shewn  by  the  evidence  to 
have  had  fits  of  partial  insanity  before  the  time  from  which  he  is  found  by  the 
inqaisition  to  have  been  a  lunatic.  He  is  not,  therefore,  responsible  for  his  acts  or 
deualts. 

Mr.  Kindersley,  in  reply. 

HaU  V.  Hallet  (1  Cox,  134),  and  Hoddetf  v.  BmUock  (1  Buss.  141)  were  also  cited. 

The  Master  of  the  Kolls  [Lord  LrfuigdaieJ.  One  ground  of  defence  in  this 
case  is,  that  the  Defendant  has  been  found  a  lunatic  by  inquisition,  which  carries  back 
t^e  lunacy  to  December  1S40,  a  period  subsequent  to  the  time  when  the  several 
transaotions,  in  [8831  respect  of  which  relief  is  soi^t,  took  place.  These  acts  and 
omiisions  havins  taken  place  at  a  time  not  over-reached  by  the  inquisition,  the 
Defendant  must  oe  assumed,  in  the  absence  of  distinct  |»oof  to  the  contrary,  to  have 
been  of  sound  mind,  and,  having  legard  to  the  answer  and  evidence,  I  am  m  oinnion, 
that  there  is  no  satisfactory  proof  m  this  gentieman  having  been  of  unsound  mind  at 
the  several  particular  times  at  which  the  transactions  complained  of  took  place.  He 
must,  therefore,  be  considered  subject  to  the  same  liabilities,  as  a  person  of  competent 
understanding  would  be. 

The  principal  allegation,  on  the  part  of  the  Plaintiffs,  is,  that  the  executors,  being 
directed  to  invest  this  money  either  on  real  security  in  their  own  names,  or  on 
Government  securities,  have  not  done  so :  not  having  invested  a  competent  portion 
<rf  the  testator's  personal  estate  in  their  own  names,  it  is  asked  that  they  may  pay 
into  Court  so  much  stock  as  would  have  been  purchased  with  the  £1500,  at  the  end  of 
twelve  months  from  the  testator's  death. 

On  the  other  hand,  it  has  been  argued,  thaA  there  being  proper  mortgaffe  securities 
belonging  to  the  testator,  the  executors  were  under  no  obligation  to  Ben  or  realise 
those  securities;  and  aiterwards  invest  the  produce  a^n  in  the  same  sort  of  securities. 
I  think  there  is  great  weight  in  the  argument ;  but  it  does  not  apply  here.  I  do  not 
think  it  was  necessary  for  them  to  call  in  good  securities,  and  then  procure  others  of 
the  same  nature  to  answer  the  legacy,  and  I  do  not  understand  that  there  was  any- 
thing to  preclude  the  executors  from  appropriating  proper  securities  belonging  to  the 
testator  to  the  payment  of  these  legacies ;  but  the  appropriation,  being  an  act  of  their 
own,  was  done  on  their  own  [384J  responsibility,  and  it  was  therefore  incumbent  on 
them  to  see  that  the  securities  so  appropriated  were  of  sufficient  value.  It  was  an 
exercise  of  discretion  on  the  part  oi  the  executors  when  they,  by  appropriation, 
invested  the  £1500  on  real  security. 

It  has  happened  Uiat^  with  respect  to  two  <^  the  three  mortgages,  they  have  been 
aotmdl^  paid ;  in  the  exercise,  tber^ore,  of  ^eir  discreti<ni  as  to  these  two  sums,  thev 
were  ngnt^  and  no  harm  ensued,  because  these  two  sums  were  both  acboally  realised. 

With  respect  to  the  other,  I  think  there  is,  on  this  evidence,  great  doubt  whether 
Idle  discretion  was  properly  exercised,  because  no  enquiry  appears  to  have  been  made 
by  them  at  the  time,  and  I  am  not  satisfied  that  at  that  time  it  was  a  ^;ood  security. 

What  is  the  extent  of  their  liability  ?  The  executors  exerdsed  a  diso^tion  wluch 
they  were  authorised  to  do ;  and,  taking  it  at  the  worst,  it  turns  out  that  the  £200 
is  not  wholly  secured.  The  loss  must  be  answered  by  the  trustee  who  has  improperly 
exercised  his  discretion.  The  Plaintiffs  ask,  that  they  may  have  the  benefit  of  the 
money,  as  if  it  had  been  laid  out  in  the  funds  at  the  end  of  the  year.  I  think  they 
are  not  entitied  to  this,  because  the  trustees  had  a  ri^ht  to  exercise  a  distnetion, 
whether  the  £1500  should  be  invested  on  real  securities  or  in  tiie  funds.  They 
exercised  that  right  of  selection ;  and  are  only  to  be  charged  with  die  sum  vMck 
nay  be  lost 

As  to  the  £500  there  has  been  no  loss,  and  it  was  properly  invested ;  therefore 
nothing  more  need  be  said  respecting  it. 
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[385]  With  respect  to  the  £800,  the  ease  seems  to  be  veiy  different.  When  the 
mortgage  was  paid  off  in  May  1836,  the  money  waa  in  the  hands  of  the  surriTing 
trustee,  who  had  a  discretion  to  lay  it  out  on  mort^;age,  or  on  Government  seonritiea. 
He  did  neither,  and  never  exercised  his  discretion,  but  left  it  on  deposit  at  hii 
bankers.  It  is  said  that  after  all  this  neglect,  he,  the  trustee  and  executor,  has  a 
right  to  choose  the  investment  in  which  fae  is  to  account  for  the  trust  fund,  and  Uut 
the  cestui  que  trust  has  no  such  option.  I  will  look  at  the  aathoritiea  before  I 
ultimately  decide ;  but  my  impression  oertainly  is,  that  the  eeshd  que  trust,  and  not 
the  trustee,  is  the  person  entitled  to  select  miether  he  will  have  the  fund  or 
stock  which  the  money  would  have  produced  at  a  reMonable  time  after  it  had  been 
received. 

Jme  7.  The  Master  of  the  Kolls  [Lord  Langdale].  I  have  examined  the 
authorities  cited  in  argument  in  this  case,  but  I  have  not  found  anything  to  caoae 
me  to  alter  the  opinion  which  I  have  already  expressed.  Upon  consideration,  I  retain 
the  opinion  I  expressed  in  fFatts  v.  Gwdlestme,  and  think  that  case  was  lighdy 
decided. 

The  trustees  had  a  discretion  to  exercise.  They  might  at  their  option  hsFs 
invested  the  money  in  the  funds ;  and  if  the  value  had  risen  or  fallen,  they  would 
have  been  safe,  for  they  would  have  exercised  fheir  discretion  aocording  to  the 
direotions  of  the  trust.'  But  as  to  this  sum  of  £800  they  did  not  exercise  die 
discretion  at  all,  and  the  question  is,  whether  the  cestui  gw  trust  has  not  a  right  to 
complain  of  the  omission,  and  to  be  placed  in  the  situation  in  which  he  would  have 
been,  if  the  trustees  had  not  neglected  to  exercise  the  discretion  [386]  reposed  in 
them.  I  think  that  the  opinion  I  have  already  expressed  with  regard  to  uie  £800 
must  be  adhered  to. 

With  regard  to  the  £200,  the  trustee  is  entitled  to  an  enquiry,  but  he  is  not 
liable  for  more  than  £200.  The  trustee  exercised  his  discretion  in  an  impnideot 
manner,  and,  as  a  punishment  for  his  error,  is  answerable  for  the  insufficioit  security, 
but  as  the  discretion  has  been  exercised,  he  is  liable  for  the  money  only. 

Note.— See  (TSrim  v.  ffSrien,  1  MoUoy,  633 ;  KeOaway  v.  Johnson,  fi  Beav.  319; 
and  contrit,  Shepherd  v.  MmlSj  before  V.-C.  Wigram,  7th  June  1845. 

[386]  Stakletv.  Bond.  JfonA  12, 1844. 

[For  subsequent  proceedings,  see  8  Bear.  60.] 

Course  of  proceedings  to  take  a  bill  pro  emfuso  after  appearance,  under  the  Ist  Ordtr 
of  April  1842. 

Form  of  charging  order,  in  equity,  under  the  1  &  2  Vict.  c.  110,  s.  14. 

In  this  case  the  Defendant  had  entered  his  appearance  to  tiie  bill,  bat  not  hariig 
answered,  ui  attachment  issued  against  him. 

The  Plaintiff,  being  unable  to  procure  the  attachment  to  be  executed  by  reason  of  i 
the  Defendant  having  gone  abroad,  gave  notice  of  motion  to  take  the  bill  fro  cmfessi.  \ 
The  motion  came  on  upon  the  13th  of  July  1843,  when  it  waa  ordered  that  the  cams 
should  be  put  in  the  paper  on  the  9tb  of  July  instant,  and  that  the  Clerk  of  Beonds 
and  Writs  should  attend  at  the  hearing  of  this  cause  with  the  record  of  the  PlaintifTft 
bill,  in  order  to  have  the  same  taken  pro  confesso  against  the  Defendant. 

On  the  next  day,  an  order  of  course  was  obtained  for  setting  down  the  cause  next 
after  the  causes,  &c.,  already  [387]  appointed,  in  order  that  the  Plaintiff's  bill  mi^ 
be  taken  pro  confesso. 

On  the  19th  of  July  1843  a  decree  was  made  for  taking  the  bill  pro  cmfsm 
against  the  Defendant ;  and  it  was  ordered  that  the  Defendwt  should  pay  to  1^ 
^naintiff  his  costs  of  the  suit. 

On  the  18th  of  August  1843  the  deraree  was  left  at  the  renstear's  office,  and  duty 
marked  by  the  proper  officer.    (2d  Order  of  10th  May  1639,  Ord.  Can.  138.) 

The  costs  were  taxed  at  £299,  Is.  Id.,  as  appeared  by  the  Master's  certificsta, 
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dated  the  29th  of  January  1844,  aod  the  decree  was  duly  registered  in  the  proper 
office  under  the  1  &  2  Vict.  c.  110. 

The  Defendant,  who  was  resident  on  the  Continent  to  avoid  payment,  had 
standing  in  his  name  in  the  bank  books  a  sum  ci  £6106^  3^  per  cent.  Reduced. 

The  Plaintiff  presented  an  ex  parte  petition  praying  that  this  stock  might  stand 
eharesd  with  the  payment  of  the  sum  of  £299,  Is.  Id. 

Mr.  Kinderaley  and  Mr.  Wright  in  sapport  of  the  petition.  The  only  question 
was  as  to  the  form  (rf  the  order  to  be  nuule.  It  appeared  that  the  form  in  the 
Common  Law  Courts  was  as  follows :  "I  do  order,  unless  cause  be  shewn  to  the 
contrary,  that  the  sum  of  £  &c.,  do  stand  charged  with  the  payment  of  tiie  sum 
of  £  ,  for  which  judgment  has  been  recovered  against  tiie  said  Defendant 
in  Her  Majesty's  Court  of  at  Westminster." 

Thb  Master  of  the  Rolijs  [Lord  Langdale],  ordered  that  the  per  cents. 
Btanding  in  the  name  of  the  Defendant  should  stand  charged  with  the  payment  of  the 
mm  of  £299,  Is.  Id.  and  interest,  "unless  the  said  Defendant  should,  on  or  before 
the  2d  day  of  November  next,  shew  unto  the  Court  good  cause  to  the  contrary ; " 
and  it  was  ordered  that  the  Governor  and  Company  of  the  Bank  of  Enghmd  be 
restruned  from  permitting  a  transfer  of  the  said  B^nk  annuities  in  the  meantime,  and 
until  the  order  snould  be  made  absolute  -or  discharged. 


A  testator  charged  annuities  exclusively  on  his  real  estate,  the  legal  estate  of  which 
be  devised  to  trustees,  upon  trust  to  pay  the  rents  to  or  permit  the  same  to  be 
received  by  one  for  life,  with  remainders  over.  On  the  testator's  death,  the  tenant 
for  life  took  possession  of  the  estate  and  title-deeds,  and  he  kept  down  the  annuities, 
but  cut  some  timber.  The  trustees  acquiesced  for  four  years,  but  afterwards 
proceeded  by  action  to  reoorer  the  deeds  and  to  receive  the  rents.  The  Court,  1^ 
motion,  restrained  the  proceedings,  on  the  tenant  for  life  undertaking  to  keep  down 
the  annuities,  not  to  grant  leases  or  cnt  timber  witiiout  the  consent  of  the  trustees, 
and  bringing  the  deeds  into  Court. 

Where  a  testator  devises  the  legal  estate  to  trustees,  and  gives  to  a  tenant  for  life  an 
equitable  estate  only,  with  remainders  over,  such  tenant  for  life  ought  not  to  out 
timbw  without  die  consent  of  the  trustees. 

The  testator,  by  his  will,  bequeathed  certain  legacies,  and  also  several  annuities, 
which  amounted  in  the  whole  to  about  X310  a  year,  and  he  charged  his  real  estates 
with  the  payment  of  the  annuities,  and  gave  the  annuitants  powers  of  entry  and 
distress  for  securing  the  same ;  and  he  bequeathed  his  residuary  personal  estate  to 
William  Morrice  aad  Francis  Denton,  upon  trust  to  pay  his  debts,  funeral  expenses, 
and  lejgacies  (except  the  annuities)  and  pay  the  residue  to  the  Plaintiff. 

[389]  And  he  devised  his  real  estates  "unto  and  to  the  use  of  William  Morrice 
uid  Francis  Denton  and  their  heira  and  assigns,  upon  tirust  to  pay  the  rents,  issues, 
and  profits  of  t^e  same  unto,  or  permit  the  same  to  be  received,  held,  and  enjoyed  by 
Thomas  Denton  (the  Plaintiff)  and  his  assigns  for  and  during  his  natural  life,  and 
from  and  after  his  decease,  then  the  said  testator  gave,  devised,  directed,  limited,  and 
appointed  the  said  real  estate  and  premises  last  above-mentioned,  unto  all  and  every 
the  child  and  children  of  the  Plaintiff,  on  his,  her,  or  their  attaining  their  respective 
ages  of  twenty-one  years  "  with  certain  gifts  over. 

The  testator  died  in  July  1640,  and  on  his  death  Thomas  Denton,  the  tenant  for 
life,  entered  into  possession  of  the  estates,  and  of  the  title-deeds.  This  was  done  with 
the  assent  of  Morrice,  but  whether  or  not  with  the  assent  of  Francis  Denton  was  a 
matter  in  contest  upon  the  affidavits  used  on  the  present  occasion. 

The  personal  estate  was  more  than  suffident  to  pay  the  charges  thereon,  and  part 
of  the  surplus  had  been  handed  over  to  the  Plaintiff.   The  annuities  were  not  at 


[388]  Denton  v.  Denton.   April  27,  1844. 
[aCSJnr.  388.] 
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Id  September  1842  Morrice  died,  and  in  Norember  following  Atkinson  wu, 
under  powers  contained  in  the  will,  appointed  a  new  trustee  io  the  pluue  of  Morrice. 

After  this  time,  disputes  took  place  between  the  tenant  for  life  and  the  tmsteea, 
as  to  the  right  to  the  possession  of  the  estates  and  of  the  title-deeds ;  the  trustees,  aa 
their  part,  insisting,  that  they  were  entitled  to  the  possession  of  both.  They  reqi^red 
that  the  deeds  should  be  delivered  up  to  them,  that  the  rents  should  be  received  by 
the  Plaintiff  as  their  agent,  and  that  the  [390]  receipts  should  be  eiven  in  their 
names.  This  elaim  Dot  having  been  acquiesoea  in  by  the  Plaintifl^  we  trustees,  in 
March  1844,  commenced  an  action  oi  detinue  against  tiie  Plaintiff  to  reoover  the  title- 
deed^  and  nve  notice  to  tiie  tenants  to       the  rents  to  them. 

Thomas  Denton,  thereu^n,  filed  this  bill,  praying  the  performance  of  the  tnuta 
of  the  testator's  will ;  that  it  might  be  declared  that  the  Plaiotiff,  so  long  as  he  kept 
down  the  annuities,  was  entitled  to  receive  the  rents  of  the  estate  and  hold  the  title- 
deeds,  or,  if  the  Court  should  think  fit,  that  they  should  be  brought  into  Court  The 
bill  also  prayed  an  injunction,  to  restrain  the  trustees  from  proceeding  in  the  acuoa 
of  deimue  and  from  distraining,  &c,  on  the  tenants,  or  compelling  them  to  pay  the 
rents  to  the  trustees,  and  from  disturbing  the  Plaintiff's  possession. 

A  motion  was  now  made  for  the  injunction. 

One  ground  on  which  the  motion  was  resisted  was,  that  the  Plaintiff,  of  hie  own 
authority,  had  cut  down  and  sold  a  number  of  trees  upon  the  estate,  and  had  renderad 
no  account  thereof  to  the  trustees.  On  this  point,  there  were  man^  affidavits  filed 
as  to  the  propriety  of  cutting  the  timber.  It  appeared  that  part  of  the  timber  had 
been  cut  on  uiother  neighbouring  estate,  the  sole  property  of  the  Plaintiff. 

Mr.  Kindervley  and  Mr.  James  Parker,  in  support  of  the  motion,  contended,  that 
as  the  trustees  bad  no  active  duties  to  perform,  the  iediU  que  trust,  according  to  tbe 
ordinary  rule,  was  entitled  to  the  possession  of  the  estate ;  that  as  the  annuities  had 
been  regularly  kept  down,  there  was  no  necessity  for  the  interference  of  the  trustees, 
on  behfljf  of  the  annuitants,  who  had  a  [391]  legal  remedy  for  recovering  their 
annuities  by  means  of  their  power  of  entry  and  distress,  in  oase  they  should  be  in 
arrear. 

As  to  the  timber,  they  contended,  that  it  appeared  from  the  affidavits  that  it  bad 
been  cut  down  in  the  proper  and  provideni  management  of  the  estate,  and  that  the 
produce  had  been  mncipally  applied  in  repairing  upon  the  estate.  They  further 
argued,  that  as  the  I>efendants  had  acquiesced  in  the  existing  mode  of  deling  with 
the  estate  and  with  the  title-deeds  down  to  the  fveaent  time^  they  had  no  light 
unnecessarily  to  vary  it. 

Mr.  Turner  and  Mr.  Malins,  coniril.  The  testator  has  thought  fit  to  give  to  the 
trustees  the  legal  estate,  and  has  entrusted  them  with  the  performance  of  duties  is 
respect  to  it ;  they  are  to  see  that  the  annuities  are  regularly  paid,  and  also  that  tbe 
estate  is  properly  managed  and  protected,  not  for  the  sake  of  the  Plaintifl^  bnt  for 
those  entitled  in  remainder.  They  ought,  therefore,  substantially,  to  have  ^ 
possession  on  behalf  of  the  various  persons  interested  in  the  estate. 

As  trustees  and  legal  owners  of  the  estate,  they  are  entitled  to  the  posaesnoD  of 
the  title-deeds  on  befauf  of  all  partiee ;  and  it  would  be  an  aet  of  great  ne^liaence  aad 
a  breach  of  duty  for  trustees  to  leave  them  in  the  hands  of  tbe  tenant  for  Un ;  Erm 
T.  BiehneU  (6  Ves.  173). 

The  Plaintiff  has  no  right  to  cut  timber  without  the  sanction  and  ooDcnnence  of 
the  trustees.  He  is  not  to  be  the  judge  of  what,  as  between  himself  and  those  in  [392] 
remainder,  is  proper  to  be  cut ;  and  he  ought  to  have  kept  a  proper  account  of  tbe 
produce. 

Jenkins  v.  MUfard  (1  Jac.  &  W.  629)  and  Doe  dem.  Lloyd  v.  Fassingham  (6  Bars.  & 
Cr.  305),  as  to  the  legal  estate,  were  cited. 

The  Master  of  the  Kolls  [Lord  Langdale],  without  hearing  a  rajdy.  This  is 
a  case  which  happily  very  rarely  arises  between  trustee  and  eedui  que  inat.  There  ii 
no  qnestitm  as  to  any  br(»ch  td  trust,  but  t^e  sole  oontest  is  for  power,  and  arises  fnm 
a  personal  feelii^  the  gratification  ctf  which,  I  ooofess,  I  am  unable  to  appreciate  the 
value  of. 

I  have  not  now  to  determine  either  the  nature  or  extent  of  the  estate  vested  a 
the  trustees,  because  I  will  assume  that  they  have  the  legal  estate  to  any  extent  tbej 
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may  require  for  the  purpose  of  the  present  motioD.  I  have  do  doubt  whatever  that 
the  testator  devised  the  estate  to  the  trustees  for  the  proteotioD  of  the  estate ;  and  if 
it  now  a{q>eared  that  the  trustees  were  desirous  of  exercising  the  power  which  the 
legal  estate  gives  them,  for  the  purpose  of  protecting  the  estate  from  any  injury  whioh 
it  was  likely  to  suffer,  I  certainly  sbould  in  no  way  interfere.  But  how  does  the  case 
standi  Notwithstanding  idl  the  observations  I  hare  heard^  I  most  take  it  that  Mr. 
Denton,  the  trustee,  has  acquiesced  in  the  possession  of  this  estate  by  the  equitable 
tenant  for  life.  What  does  it  signify  that  now  and  then  he  made  his  complaints,  or 
that  he  could  not  get  his  co-trustee  to  concur  with  him  in  asserting  the  right  he  now 
insists  on.  If  any  interference  on  the  part  of  the  trustees  was  necessary  for  the 
protection  of  the  estate,  this  Court  was  at  all  times  open  to  [393]  him.  He,  however, 
never  applied,  but  acquiesced  in  the  possession  of  this  estate  by  the  equitable  tenant 
for  life,  who  has  regularly  paid  the  annuities :  in  that  respect,  at  least,  there  has  been 
no  default  on  the  part  of  the  tenant  for  life.  The  Plaintiff  has  therefore  been  in 
possession  from  the  death  of  the  testator  down  to  the  present  time :  he  baa  kept  down 
the  annuities;  and  he  has  done  this  wltii  the  acquiescence  of  the  trustees.  As  I 
understand  tlie  case,  all  l^s  has  been  done  in  aooonunce  with  the  will,  which  directed 
the  trustees  either  to  pay  the  rents  to,  or  mrmU  tht  same  to  b$  received  by  the  tenant 
for  life.  The  trustees  now  desire  to  have  uie  rents  received  in  thdr  own  names,  and 
to  have  possession  of  the  title-deeds. 

In  the  course  of  this  proceeding,  I  believe  there  has  been  some  error  on  both 
sides.  The  Plaintiff,  Mr.  Denton,  has  desired  and  assumed  to  be,  and  to  seem  to  the 
world  to  be,  somewhat  more  independent  of  the  trustees  than  the  testator  intended. 
In  that  respect,  I  think  he  has  acted  under  considerable  error. 

The  trustees  now  desire  to  have  this  matter  put  on  a  different  footing ;  but  what 
has  happened  1  There  is  no  arrear  of  the  annuities,  but  it  is  said  that  there  has  been 
a  catting  down  of  timber.  Now  certainly,  in  my  opinion,  the  Plaintiff  has  no  right  to 
cat  down  timber  without  the  consent  of  the  trustees ;  and  I  think  also  that  he  com- 
mitted oonsiderable  error  when  he  cut  down  his  own  timber  and  tamber  belonging  to 
the  estate,  and  mixed  up  the  whole  into  one  tranaaction.  If  he  cut  down  timber  on 
the  settled  estate  for  the  performance  of  die  duties  attached  to  him  as  tenant  for  life, 
it  was  his  duty  to  have  preserved  a  distinct  account  and  distinct  evidence  of  the 
timber  he  so  cut  down,  and  of  its  application,  because  he  was  bound  to  account  for  it 
to  the  trustees. 

[394]  The  trustees,  therefore,  now  desire  that  the  system  which  has  gone  on  from 
the  testator's  death  to  the  present  time  may  be  discontinued,  not  because  the  tenant 
for  life  has  done  anything  wrong,  for  nothing  had  before  been  said  about  the  timber, 
but  because  something  wrong  may  be  done.  That,  I  think,  is  a  subject  which  may 
hereafter  be  properly  examined  into ;  but  what  I  am  to  consider  upon  this  interlocutory 
apjdication  is,  inietner  the  state  of  circumstances  existing  from  the  testator's  death  to 
ue  present  time  onght  not  to  be  continued  up  to  the  hearing  of  the  cause,  preserving 
matters  as  they  were ;  and  !  think  there  is  no  reason  at  all  why  tiiis  sta^  of  things 
should,  at  preeent,  be  altered. 

At  the  same  time,  I  am  desirons  of  not  saying  anything  which  may  tend  to 
diminish  the  legal  power  the  trustees  may  have.  Isay  nothing  ab(nit  their  estate; 
they  may  be  entitled  to  the  whole  extent  they  now  contend  for;  and  it  may  be 
extremely  necessary  for  the  purpose  of  protecting  the  estate,  that  they  should  interfere. 
What  I  have  now  to  consiaer  is,  whether  they  have  done  right  in  interfering  with 
the  existing  state  of  things,  and  in  endeavouring  to  take  away  from  the  Plaintiff, 
before  his  rights  have  been  finally  determined,  ttuit  which  the  tmstee  has  herett^ore 
acquiesced  in  his  having. 

Before  I  interfere,  I  must  have  a  very  distinct  undertaking  from  the  Plaintiff,  to 
keep  down  the  annuities — not  to  cut  any  timber  without  the  consent  of  the  trustees — 
not  to  grant  any  lease  beyond  leases  from  year  to  year,  without  the  consent  of  the 
trustees.  The  Plaintiff  giving  these  undertakings,  and  bringing  the  deeds  into  Court, 
and  leave  being  given  to  the  Defendants  to  apply  if  anv  oi  them  shoukl  be  infringed, 
I  shall  restrain  the  Defendants  from  proceeding  with  tae  action,  and  from  intmfering 
with  the  Plaintiff  in  the  receipt  of  the  rents. 
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[386]  BowLEY  0.  Adaiis.   MarA  1,  2,  4,  6,  6,  7, 9,  Jfi^  9,  1844. 

[Affirmfid,  2  H.  L.  C.  726 ;  9  E.  B.  1267.   For  other  proceediDgs,  see  4  My.  &  Gr.  5U; 
41  E.  B.  206;  7  Beav.  MS;  9  Beav.  348;  UBeav.  130.] 

Special  directions  given  in  a  decree  for  an  account,  that  if  the  Master  should  be  unable 
to  take  such  account,  by  reason  of  the  non-production  of  the  books  of  aooount  or 
other  circumstances,  he  should  ascertain  and  state  such  circumstances,  and  repnt 
thereon. 

Difficulty  in  making  a  decree  a^nat  parties  depending  on  the  result  of  aeooonU, 
Thich  cocild  not  be  aatidactomy  taken,  in  ooiuequence  of  the  Iom  of  the  booln  of 
acoount. 

Executors,  having,  for  about  three  years,  paid  interest  on  the  Plaintaff*8  legaciec^  the 
Court,  at  the  first  hearing,  directed  accounts,  with  a  view  of  determining,  from  the 
state  of  the  assets,  the  liability  of  the  executors  to  pay  the  legacies.  The  Court,  on 
further  directions,  refused  to  hold,  that  by  payment  of  interest  the  executors  hwl 
admitted  assets,  such  a  conclusion  being  wholly  at  variance  with  all  that  had  been 
previously  done  in  the  suit. 

In  1825  the  testator  and  his  son  Henry  E.,  who  had  previously  carried  on  businenu 
brewers,  admitted  another  son,  George,  into  partnership.  By  the  partnership  deed, 
it  was  agreed,  that  the  plant,  &c.,  which  it  was  stated  had  been  valued  at  £63,G(XI^ 
exclusive  of  the  stock  and  debts,  should  be  the  capital,  of  which  the  teatatw  was  to 
be  entitied  to  a  moiety.  The  testator's  surplus  monies  in  the  business  were  ttm- 
Banted  to  amount  to  £48,916,  on  which  the  testator  was  to  receive  interest  The 
tester  died  in  1826,  having,  by  his  will,  given  his  surplus  capital  to  his  ezeeuton, 
in  Ixust  to  invest  on  seourity,  and  pay  the  income  to  his  wife,  and  aftOT  har  daUh 
to  set  apart  two  legacies  of  £12,000  each  for  his  daughters  and  their  children ;  ud 
he  gave  his  interest  in  the  business,  and  the  stipulated  ordinary  capital,  to  his  sons 
Henry  E.,  George,  and  William,  who  was  a  minor,  and  he  directed  and  rw^nired 
his  executors  to  carry  on  the  business,  in  conjunction  with  his  sons,  until  the 
youngest  attained  twenty-one,  aud  he  empowered  them  to  sell  the  brewery  dnrin; 
William's  minority.  He  chu-ged  bis  freehold  and  other  property  with  the  paymrat 
of  his  surplus  capital,  and  directed  mortgages  of  his  real  estate  for  securing  the 
l^iacies.  The  will  was  not  proved  till  December  1827 ;  but,  after  the  teMstw'fi 
drath  the  executors  left  the  surviving  partners  in  the  undisturbed  possession  d  tbe 
partoiership  property,  and  though  they  did  not  take  any  aotive  part^  the  badneM 
was  earned  on  with  their  concurrence.  Disputes  arose  between  the  surviTiBp 
partners,  and  a  suit  for  administration  was  instituted,  which,  through  the  inter- 
ference of  tbe  executors,  was  abandoned.  In  Juiuarv  1838  t^e  executors  joioedii 
deeds  whereby  the  partnership  was  dissolved,  and  Henry  K  assigned  his  intenK 
to  George  in  oonsidwation  of  £20,000,  and  the  executors  released  Henty  E.  fm 
all  claims  in  respect  of  any  surplus  capital.  The  business  was  afterwards  sold  wiU 
the  sanction  of  the  Court,  and  in  March  1830  was  found  to  be  insolvent,  and  the 
partnership  property  turned  out  to  be  wholly  unproductive  to  the  testator's  estate. 
In  January  1831  a  bill  was  filed  by  infants  interested  in  the  two  legacies,  seeing 
to  charge  the  executors  with  wilful  default  in  not  having  obtained  paymrat  ol  the 
legacies  out  of  the  surplus  capital  By  several  decretal  orders^  aocouDts  ven 
directed  to  be  taken  as  to  ^e  accuracy  of  the  recitals  in  the  partnership  deed,  tbe 
value  of  the  pkot,  &a,  and  the  surplus  money  due  to  the  testator  at  his  de^  and 
accounts  of  the  partnership  dealings  and  transactions ;  and  if  he  should  find  tlat 
he  was  unable  to  take  such  account,  by  reason  of  the  non-production  of  books  of 
account,  he  wss  to  state  the  circumstances.  He  was  also  directed  to  inquire  by 
whom  the  partnership  property  was  possessed  at  the  death  of  the  testator,  and  hov 
disposed  of,  and  whether  the  executors,  with  due  diligence  and  without  their  wilful 
default,  might  have  possessed  themselves,  out  of  the  partnership  property,  of 
sufficient  to  pay  tbe  two  legacies  of  X12,000.  The  Mastw  was  unable  to  take  the 
accounts,  by  reason  of  the  non-production  oil  Uie  books.  He  found,  however,  oo  the 
imperfect  evidence  before  him,  large  sums  due  to  the  testator,  and  la^  partnership 
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aagets,  which  hoverer  varied  in  eaoh  of  his  three  reports :  he  also  found  that  the 
executors  might,  with  due  diligence,  Sec.,  hare  possessed  themselves,  out  of  the 
partnership  property,  of  sufficient  to  pay  the  two  legacies.  The  Court,  however, 
was  of  opmioQ,  that  there  was  no  reason  for  thinking  that  the  testator's  surplus 
capital  could,  if  at  ail,  have  been  realized  without  putting  an  end  to  the  business, 
which  the  executors  were  not  bound  to  da  That  though  the  executors  had  not 
folly  or  properly  performed  their  dut^,  still  it  was  more  a  matter  of  conjecture  than 
oi  proof  what  uie  assets  and  liabilities  were,  that  the  results  were  not  accurate  or 
approaching  to  accuracy,  and  that  it  had  not  been  satisfactorily  made  out  either 
that  there  were  partnership  assets,  out  oi  which  the  legacies  could  have  been 
recovered  or  seethed,  nor  that  the  assets  were  such  as  to  nutke  it  imjunoticable  for 
the  executors  to  obtain  payment  of  the  l^gaoieB.  The  Court,  in  this  state  of  things, 
declined  to  charge  the  executors. 

This  cause  came  before  the  Court  upon  exceptions  to  the  Master's  report  The 
focts  are  fully  detailed  in  the  judgment  of  the  Master  of  the  KoUs. 

[396]  Sir  William  Follett  (SoHcitor-General),  Mr.  Kinderaley  and  Mr.  Busaell,  for 


Mr.  Turner  and  Mr.  James  Parker,  for  the  Flaintifib,  the  children  of  the  legatees 

of  ^£12,000. 

Mr.  Tinney  and  Mr.  Erskine,  for  Mr.  and  Mrs.  Bowley,  and  Mr.  and  Mrs.  Adams. 
Mr.  Wray,  for  tJie  representatives  of  William  Wyatt,  the  testator's  youngest  son. 
Mr.  Temide  and  Mr.  Collins,  for  Henry  Earley  Wyatt 
Sir  William  Follett,  io  reply. 

Mai/  9.  The  Master  of  the  Bolls  [Lord  Langdale].  By  a  decretal  order  made 
in  these  causes  on  the  9th  of  May  1B39,  it  was,  amongst  other  things,  referred  £3971 
back  to  the  Master  to  enquire  and  state  to  the  Court,  by  whom  the  property  and 
effects  of  the  partnership  in  the  causes  mentioned,  existing  at  the  deat^  of  the  testator 
Henry  Wyatt,  were  possessed  and  received,  and  how  and  by  whom  the  same  had 
been  applied  and  disposed  of,  aud  what  had  become  thereof.  And  the  Master  was  to 
enquire,  whether  the  executors,  with  due  diligence  and  without  their  wilful  default, 
might  have  possessed  themselves,  out  of  the  partnership  property  and  for  the  testator's 
estate,  of  a  sufficient  sum  to  pay  and  satisfy  the  two  legacies  of  £12,000  each,  found 
to  be  due  to  the  Plaintifis,  or  any  and  what  part  thereof:  and  in  making  the 
enqniriee,  the  Master  was  to  have  regard  tb  Uie  findings  in  his  several  reports  of  the 
29th  of  April  1836,  the  12th  of  June  1837,  and  the  let  of  May  1838. 

The  Master,  by  his  report  dated  the  16tii  of  December  1 843,  finds,  that  the  partner- 
ship business  was  carried  on  after  the  testator's  death  by  Henry  Earley  Wyatt  and 
George  Wyatt  with  the  concurrence  of  the  executors ;  but  he  does  not  find  that  the 
executors  or  either  of  them  interfered  with  or  gave  any  orders  or  directions  with 
respect  to  the  management  thereof,  or  to  the  coUeotion  of  the  assets  thereof.  And, 
on  consideration  of  the  states  of  facte  and  evidence  before  him,  he  finds,  that  on  the 
decease  of  the  testator  there  were  sufficient  assets  of  the  partnership,  existing  at  the 
death  of  the  testator  Henry  Wyatt,  f<Hr  the  payment  of  the  two  legacies  of  £12,000 
each,  and  he  found,  that  the  Defendants  the  executors,  with  due  diligence  and  with- 
out their  wilful  default  might  have  possessed  themselves,  out  of  the  partnership 
property  for  the  testator's  eatote,  of  a  sufficient  sum  to  pa^  and  satisfy  the  l^;acies 
round  Clue  to  the  Plaintifl^  or  that  thev  might  ^*^h  due  diligenee  and  without  their 
wilful  defoult  have  secured,  out  of  such  [39^]  property  and  Tor  the  testator's  estate, 
a  sum  sufficient  for  the  niyment  of  the  legacies. 

To  this  report  the  Defendants,  the  executors,  have  filed  twenty  exceptions,  of 
which  the  three  first  are  admitted  to  be  the  most  material 

In  these  exceptions  it  is  alleged,  first  that  the  Master  ought  not  to  have  certified, 
that  ou  the  decease  of  the  testator  Henry  Wyatt  there  were  sufficient  assets  of  the 
partnership  existing  for  the  payment  of  the  legacies  of  £12,000  and  £12,000. 
Secondly,  that  he  ought  not  to  have  certified,  that  the  executors,  with  due  diligence 
and  without  their  wilful  default  might  have  possessed  themselves,  out  of  the  partner- 
ship property  and  for  the  testator's  estate,  of  a  sufficient  sum  to  pay  and  satisfy  the 
k^icies,  or  mi^t  with  due  diligence  and  without  their  wilful  deuult  have  secured, 
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out  of  sucb  properfcy  and  for  the  testator's  estate,  a  sum  sufficient  for  payment  of  the 
said  legacies.  Thirdly,  that  he  ought  to  have  certified,  that  the  executors  could  not, 
with  due  dili^noe  and  without  their  wilful  default,  have  possessed  thenuelTss,  out  fk 
the  partnership  property  and  for  the  testator's  estate,  of  a  sum  soffieient  to  pay  and 
satisfy  the  legacies. 

Henry  Wyatt,  the  testator,  had  carried  on  business  as  a  brewer  on  his  own 
account.    He  had  three  sons — Henty  Karley,  George,  and  William;  and,  faaTiu 
agreed  to  take  Henry  Earley  into  partnership  for  a  fourth  shar^  he  exetmted  a  den, 
dated  the  9th  of  Apnl  1817,  and  made  between  himaelf  of  the  one  part^  and  Heniy 
Earley  Wyatt  of  the  other  ^art   It  was  therein  redted,  that  the  fatoer  had  proposed 
and  a^ed  to  take  the  son  into  partmerahi^  for  the  term  of  twenty-one  years,  ind  to 
give  him  (subject  to  a  nroviao  after  contaiDed),  a  fourth  [399]  part  or  share  of  tbe 
plant,  stock-in-trade,  and  effects  of  the  business,  except  the  stock  of  malt,  ale,  uid 
beer,  and  the  debts  owing  to  the  father  up  to  tbe  1st  of  January  then  last;  and  | 
further,  that  the  said  one-fourth  share  had  been  estimated  at  the  sum  of  £6000  aa 
the  fourth  part  of  £24,000,  tbe  balance  due  to  the  father  from  the  trade,  upon  n^aik 
sum,  it  was  agreed,  that  tbe  son  should,  oat  of  his  share  of  profit,  aUow  to  tihe  father  j 
interest  at  the  rate  of  5  per  cent,  per  annum.    In  the  operative  part  of  the  deed,  it  j 
was  provided  that  Henry  Wyatt,  the  father,  might,  at  any  time  during  the  oontinuanoe  | 
oi  the  partnershi{^  sell  and  dispose  of  his  share  in  the  partnership  stocknin-trade  and 
effects  and  goodwill,  to  any  person  or  persons,  who  should  thereapon  be  taken  and 
received  as  a  partner  in  the  tnde,  ap<m  auoh  temu  as  might  be  mutually  agreed  apm 
between  the  father  and  son.   Aiid  it  was  agreed,  that  any  sum  lent  to  ^e  eonoen 
by  either  party,  or  any  share  of  profits  left  in  the  concern  by  either  parly  with  I 
consent  of  the  other,  should  bear  interest  at  the  rate  of  5  percent,  per  annum.  j 

On  the  Ist  of  January  1 825  George  Wyatt,  the  aecond  son,  was  admitted  a  partner 
with  Henry  Wyatt,  tbe  father,  and  Henry  Karley  Wyatt,  the  eldest  son.  The  deed 
to  carry  into  effect  the  agreement  Uien  made,  is  dated  the  Slst  of  December  1835, 
and  it  was  made  between  Henry  Wyatt  of  the  first  part,  Henry  Earley  Wyatt  of  the 
second  part,  and  George  ^^fttt  of  tbe  third  part.  The  partnership  between  Henry 
Wyatt  and  Henry  Eadey  Wyatt  was  dissolved,  and  it  was  agreed,  that  Henry  Wyatt, 
Henry  Earley  Wyatt,  and  George  W;^att,  should  become  and  bepartners  nrom  the 
Ist  of  Janoary  1826,  for  seven  years,  if  all  of  them,  <xc  if  Henry  Wyatt  and  eitliff  of 
tiie  others  should  so  long  live. 

[4001  The  second  article,  which  has  given  rise  to  much  contoovern'  in  this  eaac^ 
was  to  the  following  effect: — That  the  plant,  utensils,  implements,  noxws,  draya, 
waggons,  carts,  live  and  dead  stock,  and  other  effects  now  belonging  to  uid  emjdoyed 
in  the  business  which  have  been  valued  at  the  sum  of  £63,626,  4b.  Id.  (exduavetf 
the  stock  of  malt,  ale,  and  beer,  and  tbe  debts  due  and  owing  to  the  late  partner^ 
up  to  the  Slst  of  December  last  inclusive,  and  which  are  meant  to  eontanne  th* 
property  of  Henry  Wyatt  and  Henry  Earley  Wyatt  as  part  of  the  effecto  of  their  htt 
partnership,  and  exclusive  also  of  the  principal  sum  of  £48,916,  5s.  lOd.  the  aneatf 
of  surplus  money  due  and  owing  from  the  business  and  belonging  to  Heniy  WyMt; 
and  also  the  further  principal  sum  of  £3129,  168.  lOd.  the  amount  of  surplus  maaeT 
due  and  owing  from  the  business,  and  belonging  to  Henry  Eariey  Wyatt,  which  dab 
be  emi^oyed  Dy  and  in  the  said  intended  partnership),  and  the  eapital  of  tike  aii 
partnership  shall  consist  of  the  said  sum  of  £63,626, 48.  Id.,  and  the  said  several  SDns 
of  £48,915,  5a.  lOd.  and  £3129,  16s.  lOd.  shall  form  a  surplus  capital  of  the  asid 
Henry  Wyatt  and  Henry  Earley  Wyatt,  on  which  they  shall  re^wotively  reedve 
interest.  Henry  |Wyatt  was  to  be  entitled  to  one  equal  moiety  of  the  £63,626, 
4s.  Id.,  and  Henry  Earley  Wyatt  to  an  equal  fourth  part  thereof;  and  the  annual 
profits  of  the  business  were  to  be  applied  in  paying  to  Henry  Wyatt  and  Hoot 
Earley  Wyatt  interest,  at  5  per  cent.,  upon  the  several  sums  of  £48,915,  5s.  lOd.  and 
£3129,  16s.  lOd.  respectively,  and  the  clear  residue  thereof  was  to  be  paid  as  to  one 
half  to  Henry  Wyatt^  and  Henry  Earley  Wyatt  and  George  Wyatt  were  each  of  ihm 
to  have  one-fourth,  bat,  out  of  tbe  one-fourth  of  George,  Henry  Wyatt  was  to  have 
interest  at  3  per  cent,  upon  £16,909,  Is.  being  the  fourth  part  ot  tbe  ei^ital  of 
£63.626,  48.  Id. 

[4ttl]  No  one  of  those  who  have  had  to  eoiulder  this  deed,  seemi  to  hare  baaa 
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•Ue  to  aDdentand  irfaat  the  parties  really  meant  by  the  recital  which  it  contains,  and 
the  intention  which  they  might  have  had  is,  at  this  time,  involved  in  as  much 
obscurity  as  ever.  It  must  be  supposed  thftt,  on  the  31st  of  December  1825,  there 
was  considerable  property  belonging  to  the  firm  of  Henry  Wyatt  &  Son,  and  several 
debts  owing  to  and  from  the  firm.  In  computing  the  capital  to  be  employed  in  the 
Dew  firm,  certain  portions  of  the  property  were  excluded;  amongst  other  portions, 
the  debts  owing  to  the  old  concern ;  nothing  is  said  as  to  the  mode  of  paying  the 
debts  owing  by  the  old  concern ;  but  assuming  that  the  property  of  the  old  firm 
which  was  excluded  from  the  computation  of  the  capital  to  be  employed  in  the  new 
firm  waa  sufficient  for  the  purpose  and  was  intended  to  be  applied  in  payment  of  the 
debts  of  the  old  firm,  it  is  stated,  that  £63,626,  4s.  Id.  was  to  be  the  capital  employed 
ID  the  new  firm,  and  that  the  two  sums  owing  to  the  old  partners,  and  amounting 
together  to  upwards  of  £52,000,  were  to  form  a  surplas  capital. 

It  would  seem,  ^at  the  whole  of  the  tangible  property  with  which  the  business 
wu  to  be  carried  on,  and  by  which  all  charges  were  to  be  borne,  had  been  estimated, 
or  periutpa  arbitaarily  stated,  at  £63,626  and  that  this  was  the  only  property  out  of 
which  the  £52,040  was  to  be  paid  to  the  old  partners,  and  yet  interest  at  6  per  cent, 
upon  the  £52,045  was  made  payable  out  of  the  profits  of  the  new  firm,  and  George 
Wyatt  was,  besides,  to  pay  interest  at  3  per  cent,  on  £15,919  as  a  fourth  part  of  the 
£63,626,  stated  to  be  the  value  of  the  capital  to  be  employed  in  the  new  concern, 
just  as  if  no  debt  had  been  charged  upon  it. 

[402]  The  business  was,  however,  carried  on,  as  die  parties  may  have  supposed, 
under  the  provisions  of  this  deed. 

Henry  Wyatt  made  his  will,  dated  the  14th  of  June  1826,  and  be  thereby 
bequeathed  to  the  Defendants  Adams  and  Marks  all  such  mrplm  pecmiary  ee^ikU  and 
then  accrued  interest  hereon,  as,  at  his  decease,  he  should  have  in  bis  business,  over 
and  above  his  rightful  and  stipulated  capital  therein,  and  also  such  shares  as  he  should 
be  raititled  to  in  Gkuvemment,  East  India  or  South  Sea  stock,  in  trust  to  invest  the 
same  surplus  capital  in  Gktvemment  or  real  securities,  and  to  stand  possessed  of  the 
muplus  capital,  stocks  and  funds,  on  trust,  during  the  life  of  his  wife,  to  pay  the 
income  to  her,  and,  after  her  death,  on  trust,  out  of  the  same  surplus  capital  stocks 
and  funds,  to  appropriate  and  set  apart  the  two  several  legacies  of  £12,000,  each 
afterwards  given  for  the  benefit  of  his  two  daughters  and  their  children ;  and  he 
gave  the  residue  to  his  two  sons  George  and  William.  And  he  gave  a  copyhold 
estate  to  his  wife  for  life,  with  remainder  to  hie  son  George,  and  a  freehold  estate 
to  his  wife  for  life,  with  remainder  to  his  son  William.  And  then  he  gave,  devised 
and  bequeathed  all  his  share  and  interest  of  and  in  the  brewhouse,  and  of  and  in  the 
plant,  stock-in-trade,  and  all  chattels  used  in  carryine  on  the  business,  and  of  and 
in  the  goodwill  of  the  said  business,  and  the  stipulated  ordinary  capital  for  carrying 
on  the  said  business  {charged  and  ohu*geaUe  as  m  the  said  will  mentioned),  as  to  one 
moiety  of  his  moiety,  being  one-fourth  of  the  whole,  unto  and  for  the  use  of  his  son 
William ;  and  as  to  the  other  moiety  of  his  moiety,  being  the  remaining  one-fourth 
of  the  whole,  unto  and  equally  between  his  sons  George  and  William.  And  he 
directed  and  required  his  executrix  and  executors  to  concur  in  carrying  and  managing 
his  said  business,  in  conjunction  with  his  sons  for  the  time  being  of  full  age,  on 
behalf  [403]  of  William,  he  being  under  the  age  of  twenty-one  years ;  and  for  their 
trouble  they  were  to  have  £50  a  year  out  of  William's  share,  and  thereout  an 
allowance  was  to  be  made  for  William's  maintenance,  and  the  residue  of  the  annual 
gains  waa  to  be  invested  for  his  benefit.  The  testator  then  gave  the  residue  of  his 
personal  estate,  subject  to  his  debts  and  funeral  and  testamentary  expenses,  and 
the  deficiency  of  legacies  and  otherwise  as  before  mentioned,  to  his  executrix  and 
executors  to  be  invested,  and  the  income  to  be  paid  to  his  wife  for  life,  and,  after 
her  decease,  in  trust  for  his  sons  George  and  William  and  his  daughters.  The 
testator  then  gave  the  two  legacies  of  £12,000  each  to  Adams  and  Marks,  in  trust 
for  the  benefit  of  his  daughters  and  their  children,  with  such  remainders  over  as  in 
the  will  stated.  He  then  empowered  the  guardians  of  his  son  William,  during  his 
minority,  if  they  should  think  fit,  to  sell  William's  share  in  the  brewery,  and  all 
benefit  thereof,  unto  his  brothers,  or  any  other  person.  He  then  gave  certain 
poperty  to  his  son  Henry  Earley,  and  for  the  benefit  of  his  son  William,  making 
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the  same  subject  to  his  just  debts,  funeral  and  testamentary  expenses  and  l^aeiea 
And  he  declared  that  all  the  freehold  and  other  property  whatsoever,  devised,  givoi 
and  bequeathed  by  his  will,  was  so  devised,  given  and  bequeathed,  sabject  to  wd 
chareed  and  chargeable  with  the  payment  of  the  mrphu  eapiial  continued  or  l&at  in 
the  business,  uid  the  interest  for  ue  same.  And  he  charged  all  his  copyhold  and 
customary  estates  devised  by  his  will,  and  also  his  residuarv  estate,  with  the  payment 
of  the  two  wveraX  sums  of  £12,000  to  his  daughters,  and  directed  that  interest,  after 
the  rate  of  5  per  cent,  per  annum,  should  be  paid  thereon  till  invested,  from  and 
after  the  decease  of  his  wife ;  and  he  directed  that  his  sons  and  all  necessary  paities 
should,  whenever  thereunto  required  (and  which  he  directed  might  be  [404]  done), 
duly  execute  good  and  sufficient  mortgages  to  his  trustees,  of  the  same  oopybcdd  or 
oustomary  and  freehold  estates  for  securing  payment  of  the  same  sums  of  £12,000 
each,  with  interest  for  the  same  sums  respectively  after  the  rate  aforesaid,  and 
expenses,  within  two  years  after  the  date  of  his  decease,  in  which  mortgages  wen 
to  be  contained  powers  of  sale ;  and  should  also  enter  into  and  execute  any  other 
deed,  for  more  effectually  chare:ing  and  making  liable  such  estates,  uid  uso  the 
testator's  residuary  estates,  with  the  payment  of  the  two  sums  of  £12,000  and 
interest  and  expenses.  And  he  amMintea  his  wife,  or,  aftw  her  decease  or  seKmd 
marriage,  Samuel  Adams  and  Eomund  Marks,  soardian  or  ffuardiaiu  <tf  his  aon 
William  Wyatb,  And  he  appointed  his  wife  and  Adams  ana  Bfarka  execattxs  U 
his  will. 

The  testator  died  on  the  9th  of  July  1826,  and  the  executors  were  wiUingto 
prove  the  will  and  to  act  in  execution  of  the  trust  thereof. 

By  the  testator's  death,  the  partnership,  so  far  as  it  depended  on  the  deed  oi 
the  3l8t  of  December  1825,  ceased;  but  the  testator  directed  uid  required  hii 
executors  to  concur  in  carrying  on  the  business  in  conjunction  with  his  sons  HeniT 
Earley  and  Gleorge.  By  the  recital,  in  the  deed  of  the  31st  of  December  1825,  tbe 
testator  and  his  sons  had  represented,  that  the  capital  employed  in  the  concent, 
exdusive  of  the  stock  of  ale,  See,,  and  also  exclusive  of  the  debts  owing  to  the 
oonoem,  exceeded  £63,000,  and  that  he  had  surplus  capital  to  the  amount  ct 
£48,000. 

It  bas  been  considered  that,  by  the  expression  "rarplus  capital,  vhidi  is  oaed 
in  the  deed  of  December  1825,  the  parties  did  not  mean  monies  or  surplus  capital 
be-[406]-yond  what  was  employed  in  the  business,  but  did  mean  the  amount  of 
debts  due  from  the  partnership  to  the  individual  partners,  and  payable  out  of  tbe 
partnership  assets,  which  were,  in  the  first  instance,  subject  to  the  debts  due  fnm 
the  partnership ;  and,  even  on  the  assumption  that  a  large  debt  was  due  to  tbe 
testator's  estate  from  the  partnership,  and  that  the  partnership  property,  after  psr- 
ment  of  the  debts  due  from  the  partnership  to  other  persons,  was  sufficient  to  par 
what  was  due  to  the  testator,  I  find  nothing  in  the  proceedings  which  affords  aar 
reason  for  thinking,  that  the  sum  of  money  or  debt  which  the  testator  called  b^ 
surplus  capital,  could,  if  at  all,  have  been  raised  or  realised,  wi^out  putting  an  ad 
to  the  trade  and  selling  off  the  property  employed  in  it 

But  having  r^ara  to  the  circumstances  in  which  the  executors  were  placed  it 
the  time  of  the  testatoi^s  death,  conddering  the  nature  of  his  will,  and  the  redtab 
in  the  deed,  the  executors  appear  to  me  to  have  had  some  reason  to  think  otherwise. 
The  testator  would  seem  to  have  intended,  not  only  that  the  '*  surplus  cuntal,''  as 
he  called  it,  should  be  taken  out  of  the  concern,  but  also  that  the  trade  shook!  be 
carried  on,  for  he  gave  the  surplus  capital  with  other  property  to  the  trustees,  (» 
trust  to  be  invested  in  Gk)vemment  or  real  securities,  and  directed  that  the  intnest 
arising  therefrom  should  be  paid  to  his  wife,  and  that  the  principal  money,  after  her 
death,  was  to  be  the  primary  fund  for  payment  of  the  two  legacies  ot  £12,000; 
and  he  also,  by  the  same  will,  directed  and  required  his  executors  to  otweur  viA 
his  sons  of  full  ag^  in  oanying  on  ^e  business  till  his  son  William  attained  tte 
age  of  twenty.one  years. 

It  would  seem,  however,  that  the  testator  had  some*  doubt  or  mi^ving,  not 
only  as  to  the  sufficiency  of  the  [40^  surplus  capital  to  pay  the  legadei^  but  also 
as  to  the  practicability  of  realising  the  "surplus  capital  out  of  the  putnershq) 
assets.   He  did  not  intend  his  daughters  to  nly  on  that  fund  al«M  m  paynsM 
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of  the  legacies,  for,  although  the  legacies  amounted  to  £24,000,  and  the  "surplus 
capital,"  as  it  was  called,  had,  on  the  31st  of  December  1825,  been  stated  to  be 
MSfiOO,  and  is  supposed  to  have  been  afterwards  increased,  nevertheless,  after 
miking  the  surplus  capital  the  primary  fund  for  payment  of  the  legacies,  the  testator 
charged  his  other  property  with  the  payment  thereof,  and  directed  security  to  be 
given;  and  he  also  thought  fit  to  subject  and  charge  his  freehold  and  other  property 
with  die  payment  of  the  "  surplus  capital "  continued  or  lent  in  the  business. 

After  the  investigaticHi  which  the  aubjeot  has  undergone,  it  is  very  difficult,  it 
not  impossible,  to  form  any  clear  notion  of  that  which  Uie  testator  intended  to  be 
done ;  and  on  this  part  of  the  case  I  cannot  conclude  that  the  executors,  even  if  they 
bad  possessed  the  power,  would  have  been  to  blame,  or  would  have  become  liable  to 
uuwer,  personally,  for  any  loss  which  ensued,  merely  because  they  did  not  proceed 
u  ODce  to  realise,  by  sale  of  the  partnership  property,  such  debt  as  was  due  to  the 
testator  from  the  partnership  at  the  time  of  his  death.  I  do  not  think  that  they 
<»uld  have  done  so,  without  putting  a  stop  to  the  trade,  which  they  were  expressly 
direeted  and  required  to  carry  on ;  and  I  think  that  the  directions  to  invest  the 
twtatiMr's  "  surplus  capital "  are  materially  qualified,  not  only  by  the  directions  to 
nrry  on  the  trade,  but  also  by  the  direction  to  secure  the  legacies  in  another 
manoer,  and  by  the  "  surplus  capital "  being  itself  cbai*ged  on  the  testator's  other 
property. 

[407]  It  appeared,  upon  the  death  of  the  testator,  tliat  there  was  a  very  valuable 
and  importuit  busineas  in  which  a  large  capital  was  employed,  and  which  the 
4xecatOTs  were  directed  to  concur  in  carrying  on  with  the  testator's  adult  sons, 
until  his  minor  son  came  of  age,  with  the  intention,  no  doubt,  that  after  that  time, 
bis  three  sons  should  carry  on  the  business  in  partnership  together;  and  also  irith 
the  intention,  that  the  debt  due  to  himself,  which  he  called  **  surplus  capital,"  should 
be  paid,  and  should  be  the  primary  fund  for  paying  the  legacies  to  his  daughters, 
ior  which,  however,  he  provided  other  security. 

Under  these  circumstances,  the  executors  seem  to  have  thought^  that  the  assets 
vould  be  sufficient  to  pay  everything  thereout  payable;  and  they  seem  only  to 
have  desired  that  the  business  might  be  carried  on  as  the  testator  intended.  Why 
were  they  to  distrust  Henry  Earley  and  George,  the  surviving  partners  of  the 
testator,  with  whom  the  testator  himself  had  directed  them  to  concur  in  carrying 
OD  the  trade  t  Why  were  they  to  think,  that  in  doing  the  very  thing  which  the 
testator  had  directed  them  to  do,  they  were  exp(»ing  his  assets  to  hazard  1  How 
coald  they  suppose,  that  in  following  his  directions,  they  were  committing  a  breach 
of  trust,  and  exposing  themselves  to  liability.  But  a  short  time  after  the  testator's 
death,  serious  disputes  arose  between  Henry  Earley  Wyatt  and  his  brother  George, 
the  surviving  partners ;  and  Henry  Earley  Wyatt,  the  elder  brother,  denying  the 
validity  of  bis  father's  will,  and,  in  November  1826,  causing  a  cav&U  to  be  entered 
against  the  proof  of  it.  The  authority  of  the  trustees  being  thus  questioned,  it  was 
impossible  for  them  to  act  as  if  they  had  obtained  probate. 

C40Cp  It  was  argued,  that  they  ought  to  have  known,  and  must  have  known,  that 
Henry  Earley  Wyatt  had  no  case  against  the  will.  I  think  it  appears  that  they  never 
had  any  serious  doubt  of  the  will  being  ultimately  established ;  but  Henry  Earley  Wyatt, 
in  his  answer  to  the  bill  filed  by  the  executors  in  1829,  which  was  long  after  we  eamU 
was  withdrawn  and  the  probate  granted,  did  not  admit  the  validity  of  the  will;  and 
the  executors,  being  for  a  long  time  unable  to  obtain  probate,  the  limited  power, 
which  the  will  would  have  given  them,  to  interfere  with  the  property  and  rights  of 
the  surviving  partners,  was  very  much  diminished.  The  disputes  between  the  brothers 
Heniy  Earley  and  George  proceeded  to  great  length.  It  appears,  from  a  letter  written 
by  Mr.  Coote  to  Henry  Earley  in  January  1827,  that  the  executors  took  the  part  of 
ueorge,  and  accused  Henry  Earley  of  considerable  misconduct.  Whether  the  accusa- 
tion was  well  founded,  or  what  defence  was  made,  does  not  appear ;  but  it  is  plain, 
that  with  such  disputes  between  the  partners,  the  business  which  they  were  to  carry 
•on  could  not  prosper,  and  with  the  knowledge  which  has  now  been  obtained)  it  cannot 
be  doubted,  that  Mr.  Orchard  and  Mr.  Rowley  adopted  a  very  pradent  course  for  their 
-wives  and  families,  when,  on  the  6th  of  March  1827,  they  filed  a  bill  in  this  Court  to 
■have  the  toasts  of  the  will  .duly  executed,  and  to  procure  the  appointment  of  a 
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receiver  of  the  partnership  property  and  the  other  personal  estate  of  the  testator,  aod 
to  have  the  accounts  taken. 

Id  this  bill  it  was  stated,  that  after  the  testator's  death,  die  trade  was  carried  <n 
by  Henr^  Earley  Wyatt  and  G^rge  Wyatt  or  one  of  them ;  that  ^;reat  differences  aad 
animosities  existed  between  them ;  that  they  bad  no  oommanioatioit  with  each  oAet 
on  the  affairs  of  (4091  the  trade,  and  that  no  proper  accounts  were  kept,  and  muoondn^ 
was  charged  against  Henry  Earley  Wyatt. 

It  is  to  be  regretted,  and  by  none  so  much  as  by  the  executors,  thiit  this  Mil  wu 
Dot  prosecuted ;  nut  the  executors,  and  more  especially  Mr.  Ikbrks,  appear  to  have 
been  persuaded  that  the  assets  were  amply  sufficient  for  payment  of  the  legacies,  and 
that  the  trade  might  be  carried  on  advantageously,  if  Henry  Earley  W'yatt  could  be 
prevailed  upon  to  leave  it,  and  if  the  business  were  not  interfered  with  by  a  receiver, 
tinder  these  circumstances,  Mr.  Coote,  who  acted  as  solicitor  for  George  and  also  for 
the  executors,  whilst  he  was  taking  the  necessary  steps  to  obtain  probate  of  Henry 
AVyatt's  will,  was  also  taking  steps  to  induce  Henry  Earley  Wyatt  to  sell  his  interest 
in  the  concern  to  George,  and  also  to  induce  the  Plaintiffs  in  Orchard  v.  IFj/att  U> 
dismiss  their  hill.  These  several  objects  were  dependent  on  one  another ;  Orchard 
and  Rowley  would  not  dismiss  their  bill  till  promte  of  the  will  was  granted  to  the 
executors,  and  Henry  Earley  Wyatt  would  not  agree  to  withdraw  his  eematy  till  Qenge- 
had  agreed  to  purchase  his  uiare  in  the  concern ;  and  many  difficulties  arose  in  settliog 
the  terms  of  the  purchase.  After  veiy  carefully  reading  all  the  correspODdenoe,  ana 
all  the  evidence  relating  to  the  treaty  and  negotiation,  I  see  no  reason  to  think,  that 
the  executors  and  Mr.  Coote  on  their  behalf  did  not  act  with  perfect  bond  fides^  and 
with  the  intention  of  carrying  into  effect  the  testator's  intention,  so  far  as  they  could 
after  the  disputes  arose  between  Henry  Earley  and  George.  It  may  have  been,  and  I 
think  it  was,  very  imprudent  to  assist  or  concur  in  the  purchase  by  George  of  Henrr 
Earley  Wyatt's  share  on  such  terms  as  were  adopted,  and  very  imprudent  to  use  any 
endeavours  to  procure  the  dismissal  of  the  bill  in  Oi'chard  v.  JVjfoU  ;  but  there  is  nothiog 
to  [410]  shew,  that  the  executors  did  not  adopt  the  course  which  they  sincerely 
believed  to  be  beneficial  to  the  estate  of  the  testator.  It  seems  manifest^  that  Orchara 
and  Rowley  must^  ultimately,  have  been  of  the  same  opinion ;  and  I  do  not  think  that 
the  executors  are  liable  to  any  blame  for  not  [Hroaecuting  tiieir  suit  for  ^obate  witk 
greater  activity  thaD  they  did.  No  unnecessary  delay  appears  to  have  taken  plaee^ 
until  such  progress  had  lieen  made  towards  completion  of  the  purchase,  that  further 
adverse  proceedings  would  only  have  occasioned  needless  expense. 

Nevertheless,  it  does  not  appear  to  me  that  the  executors  fully  or  properly  performed 
their  duty.  Some  investigation  of  the  property  and  accounts  had  taken  place,  and 
the  result  of  it  was,  apparently,  such  as  to  satisfy  the  executors,  that  the  statement  ef 
the  oapitid  of  the  partnership,  recited  in  the  deed  of  the  31st  of  December  1825,  wu 
altogcMier  erroneous ;  that  the  plant,  stock  and  effects  of  the  partnership,  exclusive  of 
beer  and  malt  and  of  debts  due,  amounted  to  no  such  sum  as  £63,000 ;  and  that  Um 
something  which  was  called  the  testator's  "surplus  capital,"  amounted  to  no  sudi 
sum  as  £48,000.  Finding  and  acknowledging  such  ei-rors,  I  think  that  the  executa* 
ought  to  have  taken  peculiar  care  to  have  the  state  of  the  property  and  affairs  <rf  the 
^rtnersbip  accurately  ascertained,  and  ought  not  to  have  sanctioned  the  sale  of  Heniy 
Earley  Wyatt's  share  to  George,  and  to  have  done  the  other  things  pronded  by  the 
deeds  of  January  1828,  without  first  ascertaining  the  real  value  of  the  capital,  and 
the  accurate  state  of  the  concern  at  the  time  of  the  testator's  death,  and  at  the  time 
of  the  intended  assignment.  They  were  under  great  difficulties ;  it  seems  ]rohabl» 
that  the  state  of  the  ooncern  was  better  known  to  Henry  Earley  Wyatt  than  it  was,  or 
could  be,  to  any  other  person,  and  that  he  was  not  very  willing  to  give  infonnatioD. 
It  may  have  [411]  been,  that,  notwithstanding  every  proper  exertion,  they  would  not 
have  \>een  able  to  obtain  all  the  information  which  they  ou^ht  to  have  had ;  but  in 
my  opinion,  if  they  had  not  the  information  which  the  occasion  required,  they  ou^t 
to  have  reused  to  sanction  the  arrangement  between  Henry  Earley  and  Geovge.  It 
was  strongly  pressed  against  the  executors,  in  arvument,  that  they  improperiy  relied 
on  such  iDiormation  as  Hennr  Earley  Wyatt  thought  proper  to  afford  them  at  a 
meeting  held  on  the  8tfa  of  June  1827,  and  proceeding  upon  that,  entered  into  an 
arrangement  which  the  true  state  of  the  assets  did  not  warrant,  and  thereby  oeeaaioiied 
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.great  loss  to  the  estate.  The  whole  extent  of  the  reliance  which  the  executors  placed 
00  Heory  Earley  Wyatt,  or  how  or  when  he  satisfied  them  that  he  was  to  be  relied  on^ 
does  not  appear ;  but  they  admit,  that,  from  the  representatioiu  made  to  them  by 
Huuy  Earley  Wyatt  as  to  the  state  of  the  assets  of  the  partnership^  they  wei^B  induced 
tobwere,  that^  on  the  Istof  Januan^  1828,  the  testator  had  not  any  "surplus  capital " 
is  the  bwle,  or  any  sum  trf  money  cfue  to  him  therefrom  on  his  s^iarate  aooount,  and 
that  there  were  not  any  assets  of  the  partnership  remaining,  except  his  share  and  interest 
ia  the  partnerdiip  trade,  and  a  mortgage  debt  of  ;&600  due  from  Cooper. 
The  testator's  widow  died  on  the  15th  of  April  1827. 

Probate  of  the  will  having  been  obtained  on  the  24tb  of  December  1827,  the 
executors  joined  in  the  execution  of  deeds  of  the  1st  of  January  1828,  whereby  the 
nrtoersbip  was  dissolved  as  to  Henry  Earley  Wyatt,  and  by  which  Henr^  Earley 
W^att  assigned  bis  share  and  interest  in  the  concern  to  George  Wyatt,  in  consideration 
<ii  £5000  said  to  be  then  paid,  and  the  further  sum  of  £15,000  agreed  to  be  paid  by 
iature  half-yearly  pay-[4i^ment8  of  £500  each,  and  the  exeontors,  professing  to  do 
it  as  far  as  they  lawfully  could,  released  Henry  Earley  Wvatt  from  all  ohum  they 
might  have  against  him,  m  respect  of  any  "surplus  capital,  and  also  from  any  claim 
they  might  have  against  him  as  oreditors  of  the  partnership. 

After  the  date  of  these  deeds,  the  business  was  carried  on  by  George  Wyatt  alone. 
On  the  6th  of  May  1827  William,  the  younger  brother,  came  of  age.  He  declined 
to  become  a  partner  in  the  business,  and  on  the  15th  of  July  in  the  same  }^ear,  a  new 
IhH  was  filed  by  Rowley  and  Orchard,  and  their  wives  and  children,  to  have  the 
estate  protected,  and  the  trusts  of  the  will  executed.  In  that  suit^  it  was  alleged, 
that  the  executors  had  proved  the  will,  but  that,  in  consequence  of  various  disputes 
and  differences,  they  bad  not  acted  in  the  trusts  or  in  execution  of  the  will  of  Henry 
Wyatt.  A  receiver  was  appointed,  and  George  Wyatt  having,  with  the  approbation 
<i  the  executors,  contracted  to  sell  the  property  to  Mrs.  Thomson,  a  reference  was 
made  (Nov.  1829)  to  the  Master  to  inquire  into  the  propriety  M  that  arrangement ; 
and  ultimately  (in  2djtrch  1830)  it  appeared  that  the  concern  was  insolvent)  the  debts 
owing  by  the  concern  amounting  to  £64,600  and  upwards,  whilst  the  assets  did  not 
amonnt  to  £67,400;  and  thus,  the  partnership  property  turned  out  to  be  wholly 
anproductive  to  the  testator's  estate.  George  Wyatt  and  Thomson,  not  long  aft«r^ 
wards,  became  bankrupt  (in  Dec.  1831),  and  Henry  Earley  Wyatt  obtained  payment 
of  part  only  of  the  £16,000  stipulated  to  be  paid  to  him. 

The  present  bill  was  filed,  by  the  infants  interested  in  the  two  legacies  of  £12,000, 
on  the  3d  of  January  [413]  1831 ;  uid  the  allegation  on  their  behalf,  which  I  have 
now  to  consider  is,  that  the  executors,  without  their  wilful  default,  might  have 
obtained  payment  of  the  legacies  of  £12,000  out  of  the  partnership  property. 

For  the  purpose  of  proving,  that  the  executors  might,  without  their  wilful 
d^ault^  have  obtained  payment  of  the  two  legacies  of  £12,000  it  should  be 
established  :~ 

First.  That  there  were  assets  applicable  to  the  payment  of  the  legaciee,  which 
tie  executors  might  have  recuved. 

Secondly.  That  such  assets  were  lost,  through  the  wilful  neglect  or  dehnlt  of  the 
executors. 

In  this  case,  therefore,  the  first  question  is,  whether  the  testator  had  in  the 
partnership  concern,  in  the  shape  of  surplus  capital "  or  otherwise,  an  interest 
coDvertible  into  money  sufficient  for  the  payment  of  these  legacies. 

Sir  John  Leach,  by  his  decree  dated  the  28th  of  April  1832,  directed  an  inquiry 
as  to  the  accuracy  of  the  recitals  in  the  deed  of  the  Slst  of  December  1825 ;  and  an 
inquiry,  whal^  at  the  time  of  the  death  of  Henry  Wyatt,  was  the  value  of  the  plant, 
utensils,  implements,  horses,  drays,  waggons,  and  other  effiscts,  not  excluding  mal^ 
•ale,  beer,  uid  debts ;  and  also  what  was,  at  that  time,  the  amount  of  surplus  money 
due  and  owing  from  the  business,  and  belonging  to  the  testator. 

Sir  John  Leach  thought  fit  to  direct  t^e  inquiry  as  to  the  accuracy  of  the  state- 
ment in  the  partnership  deed,  although  his  own  mind  appears  to  have  been  satisfied 
■on  the  subject,  for  he  said,  that  no  person  looking  at  [414]  the  case  could  fail  to  see, 
that  the  sums  named  in  the  deed  were  nominal  and  fictitious  sums. 

The  Master  made  his  report  on  the  29th  day  of  April  1835 ;  he  states  that  various 
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books,  which,      the  evidence  before  him,  appear  to  have  been  kept  and  used  in  the 
partnership  business,  had  not  been  produced  before  him, — viz.,  the  cash-book,  die 
bankers'  pass-book,  the  cheque-book,  two  books  bound  in  calf,  in  which  were  entered 
the  annual  accounts  of  the  partnership  for  the  year  preceding  the  Ist  of  Januiry 
1825,  and  two  other  books,  containing  an  account  of  what  eacn  partner  had  drawo 
out    And  he  finds,  that,  in  consequence  of  the  non-production  of  the  books,  he  0 
unable  to  state  what,  on  the  Ist  of  January  1826,  was  tiie  ralue  of  tiie  {dant  and 
other  articles,  which  in  the  deed  of  the  Slst  of  December  1825  was  stated  to  amount 
to  the  sum  of  £63,626,  48.  Id.    But  he  found  that,  on  the  1st  of  Januazy  1825,  there 
was  due  from  the  partnership  to  Henry  Wyatt  £48,915,  5s.  lOd.,  and  to  Hniry  Eari^ 
AVyatt  £3129,  16s.  lOd.,  which  sums  were  considered  as  surplus  capital;  but  that 
they  did  not  consist  of  monies  or  surplus  capital  over  and  above  what  was  employed 
in  the  trade.    That  £13,000,  part  of  £52,045,  28.  8d.  the  aggregate  of  the  two  gam 
owing  to  the  partners,  represented  improvementa  made  to  the  stock  since  the  1st  of 
January  1817,  and  the  residue,  about  £39,000,  represented  the  property  of  tite 
partnership  of  Wyatt  &  Son,  exclusively  of  the  plant  and  other  things,  and  ezc^ 
the  improvements,  but  in  the  absence  of  the  books  in  which  the  accounts  were  entered, 
and  of  the  other  books  before  referred  to,  and  save  as  in  his  report  set  forth,  th» 
Master  was  unable  to  state  the  particulars  of  the  sum  of  £13,000,  or,  except  as  in  bis 
report  mentioned,  how  the  several  sums  of  £48,915,  6b.  lOd.  and  £3129,  168.  mn 
made  up,  or  what  was  the  amount  of  sandas  money  due  [416]  and  owing  from  tJie 
business  to  the  said  Henry  Wvatt  and  Henry  Earley  Wyatt  on  the  Ist  of  Janoaiy 
1825.   The  Master  farther  finds  what  was  the  value  of  the  plant  and  other  lyings  at 
the  time  of  the  testator's  death.    No  evidence  had  been  laid  before  him  as  to  the 
quantity  or  value  of  the  malt,  hops,  and  com  on  the  premises  at  that  time;  hat  be 
finds  the  value  of  several  other  particulars,  amounting  in  the  whole  to  £70,208, 
subject  to  a  debt  of  £8000  owing  to  the  bankers ;  and  that  there  was  owing  to  Henry 
Wyatt  from  the  concern  a  sum  of  £57,329,  9s.  8d. ;  and  that  the  property  liable  to 
pa^  the  same  was,  in  the  first  instance,  subject  to  the  debts  owing  from  the  partDe^ 
ship,  but  that,  from  the  non-production  of  the  books,  he  was  unable  to  state,  save  as 
aforesaid,  what  was  the  amount  of  sur^us  money  at  that  time  due  and  owing  from 
the  business  and  belonging  to  Henry  Wyatt. 

Considering  that  the  testator's  assets  were  to  be  determined  at  the  time  of  his 
death,  and  that  the  state  of  the  partnership  at  a  prior  time  could  only  be  material  as 
affording  a  period  and  a  state  of  accounts  from  which  a  subsequent  account  could  be 
taken,  the  curections  contained  in  the  decree  were  imperfect;  and  upon  the  report, 
made  on  such  imperfect  evidence,  in  answer  to  the  inquiries  directed  by  Sir  Joha 
Leach,  no  further  directions  could  be  given,  and  the  case  coming  on  before  Lnd 
Cottenham,  when  Master  of  the  Bolls,  on  the  11th  of  January  1836,  he  directed  in 
account  to  be  taken  of  the  partnership  dealings  and  transactions,  r^ard  being  had  to 
the  findings  stated  in  the  Master's  report  of  the  29th  of  April  1835 ;  and  if  he  shooid 
find  tlut  ne  was  unable  to  take  such  account,  by  reason  of  the  non-produetioo  of 
books  of  aooount  or  other  drcumstances,  he  was  to  ascertain  and  state  sut^  cirov- 
stancea  and  to  make  a  separate  [41^  report  thereof  (see  Turner  t.  Csnuy,  5  Beann, 
515) ;  and  thereupon  the  parties  were  to  oe  at  liberty  to  apply  to  the  Court  for  sodi 
further  order  as  should  be  necessary,  and  the  usual  accounts  were  directed  to  be 
taken  of  tlie  testator's  personal  estate,  debts,  and  legacies,  and  the  Master  was  to 
inquire  as  to  the  real  estate. 

In  his  judgment,  on  making  this  order.  Lord  Cottenham  noticed,  that  the 
Plaintifiis  were  claiming  their  legacies  out  of  a  specified  part  of  the  testator's  estate, 
and  could  not  be  in  a  better  situation  than  a  legatee  of  such  specific  part  would  be, 
and  that  no  specific  legatee  could  recover  the  thing  bequeathed,  without  proving  the 
existence  of  the  thing  bequeathed,  and  that  it  was  not  wanted  to  satisfiy  prior 
charges. 

The  Master  made  a  separate  report,  dated  the  12th  of  Jane  1837,  and  thereby 
found,  from  such  evidence  as  was  before  him,  that  hope  belonging  to  the  brewery 
business  at  the  testator's  death  were,  according  to  one  estimate,  of  the  vahw  of 
£7993,  15b.,  and,  according  to  another  estimate,  of  the  valne  of  £4893, 15a.,  and  that, 
besides  the  book  debts  owing  to  the  bankets,  the  partnership  was  indebted  to  other 
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penoDB  to  the  amonnt  of  £17,463  (1) ;  and  he  expressed  his  opinion  to  be,  that,  by 
reason  of  the  non-production  of  the  boohs  of  account  therein  mentioned  and  the 
eiroumstanoes  therein  contained,  he  oould  not  take  the  account  of  the  partnership 
dealings  and  transactions  by  the  order  directed  to  be  taken,  further  than  before 
mentioned,  and  that  be  had  no  means  whatever  of  taking  any  account  as  between  the 
individual  partners  in  the  business. 

[417]  Exceptions  were  taken  to  the  separate  report,  and  the  Master  made  his 
general  report  on  the  1st  of  May  1838,  and  tne  cause  came  before  me  on  the  exceptions 
and  for  fiu^er  directaons.  The  ez»epti(»i0  were  OTerroled,  and  on  the  9th  of  May 
1839  it  was  referred  baok  to  the  Master  to  make  the  inquiries  which  I  have  before 
particularly  menticmed.  (Aniey  p.  396.) 

This  order  was  reheard  b^ore  the  Lord  Chanceller,  who  confirmed  it  (4  Myl.  & 
Cr.  534),  and,  in  pursuance  thereof,  the  Master  made  his  report  of  the  16th  of 
December  1843,  which  is  now  under  consideration. 

The  general  result  of  the  Master's  report  is,  that  at  the  time  of  the  testator's 
death  the  partnership  assets  were  of  the  value  of  £89,961 ;  that  the  debts  owing  from 
the  firm  to  strangers  amounted  to  £39,7 48,  leaving  a  surplus  of  somewhat  more  than 
£60,000 ;  that  the  firm  was  indebted  to  the  testator  in  more  than  £57,000 :  and  the 
Master  has  concluded,  that  the  executors  might,  without  their  wilful  de&iult,  have 
obtained  oat  of  the  assets,  and  for  the  testator^  estate,  a  sufficient  sum  to  pay  the  two 
legacies  of  £12,000  eadi,  or  might  have  obtained  security  for  them. 

It  is  obvioas  that  the  lilaster,  although  he  has  used  iho  utmost  diligence,  has  not 
been  able  to  obtain  results  satis&cton'ly  shewing  the  state  of  the  assets  and  liabilities 
of  the  firm.  Having  used  his  best  endeavours  to  obtain  accurate  results,  he  states,  in 
his  different  reports,  that  save  as  he  has  done,  he  is  unable,  in  consequence  of  the 
non-appearance  of  the  books  relating  to  the  partnership,  to  state  the  property  and 
effecta  of  the  partnership  existing  at  the  testator's  death,  or  by  whom  they  [418]  were 
received  or  applied,  or  what  parts  thereof  were  outatanding.  After  all  the  trouble 
which  has  been  taken,  and  all  the  expense  incurred,  it  is,  at  this  time,  more  a  matter 
of  conjecture  than  of  proof  what  the  assets  and  liabilities  were. 

The  aoooimts  of  tuie  dealings  and  transactions  of  the  partnership  have  not  been, 
and  cannot  be,  aoeurately  talEeii.  No  account  has  been  taken  between  the  individual 
partners.  It  does  not  appear  what  would  probabl^r  have  been  produced  by  a  sale 
of  the  i^ant  and  stock,  on  breaking  up  tne  businesa  shortly  after  the  testator's 
death. 

The  value  of  the  malt,  though  stated  in  a  report  which  has  been  confirmed,  does 
not  rest  on  proof  which  can  be  called  satisfactory.  The  value  of  the  hops,  as  stated 
in  this  report,  is  not  satisfactorily  proved ;  and  the  amount  of  debts,  in  the  first 
report  stated  to  be  £8000  and  upwards,  in  the  second  report;  stated  to  be  £25,463, 
and  in  the  present  report  stated  to  be  £39,748,  cannot  be  considered  as  accurately 
ascertained.  It  may  possibly  be,  that  an  accurate  statement  of  the  accounto  and 
liabilities  would  not  so  alter  the  present  apparent  state  of  the  assets  aa  to  shew,  that 
liter  payment  of  the  debts,  there  would  not  have  been  a  surplus  belonging  to  the 
partners  of  stwh  amount,  that  the  testator's  share  of  it  would  have  been  sufl^ent  to 
pay  l^eee  two  legacies ;  but  this  is  not  and  cannot  be  proved,  because  no  com|dete 
and  aceurate  aceount  can  be  taken.  The  asseta,  as  stated  by  the  Master,  comprise 
deU»  due  to  the  testator  and  his  partner  Henry  Barley  Wyatt^  and  debta  due  to  the 
testator  and  his  two  sons  as  partners.  What  was  due  and  pavable  to  the  testator 
from  either  of  the  partners  does  not  appear.  Some  portions  of  the  several  debta  have 
not  been  received ;  and  it  does  not  appear,  whether,  by  any  exertion,  the  unreceived 
debta  could  have  been  collected ;  neither  does  it  appear,  whe-[419]-tber  all  the  debta 
which  were  in  fact  received  could  have  been  collected,  if  the  business  had  been 
suddenly  put  an  end  to ;  and  we  do  not  know  what  was  the  true  amount  of  the 
demands  upon  the  concern. 

To  what  extent  the  resulta  obtained  by  the  Master  are  erroneous,  in  consequence 
of  tihe  imperfect  and  unsatisfactory  evidence  before  him,  it  is  imposuble  to  say,  but 

(1)  He  also  found  that  the  stock  of  malt  on  the  premises  at  die  death  of  the 
testator  was  worth  £13,015, 16s. 
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I  cannot  affirm,  or  even  think  it  probable,  tAut  the  results  are  aoeurate,  or  approacliiiig 
to  accuracy.  With  results,  which,  as  it  Beans  to  me,  must  be  to  stmie,  and  mm  a 
very  considerable  extent,  erroneoua,  and  widiout  having  any  means  at  obtaiiiiiig 
results  which  can  be  relied  on  as  aoeurate,  or  of  shewing  the  extent  d  die  emn 
ocoasi(med  by  the  non-production  of  books  and  aooounts,  can  I  say  that  the  ezeeoton 
are  answerable  as  if  the  results  were  ascertained  to  be  accurate  > 

Every  successive  investigation  has  resulted  in  an  apparent  increase  of  assets,  bat 
also  in  an  apparent  decrease  of  surplus  applicable  to  the  payment  of  the  debts  due  to  die 
partners.  None  of  the  results  are  or  can  be  considered  as  accurate,  but  such  as  they 
are  (and  the  Master  could  not  do  better,  nor  are  better  results  likely  to  be  ever 
attained),  in  round  numbers,  the  first  report  (ante,  413)  shewed  assets  ^70,000, 
ascertained  debts  £8000  and  upwards,  leaving  a  surplus  of  about  £62,000.  The 
second  report  (ante,  417)  shewed  assets  £83,000,  ascertained  debts  £25,000,  leavines 
surplus  of  £58,000;  and  the  last  report  shews  assets  £89,000,  ascertained  debU 
£39,000,  leavioe;  a  surplus  of  £50,000 ;  the  principal  items,  in  all  the  reports,  resting 
on  most  imperiect  evidence.  Is  it  possible  to  treat  this  last  result  as  if  it  were 
accurate,  to  charge  the  executors  personally,  as  if  it  were  proved  to  [^tO]  be  sot 
Such  a  proceeding  would,  as  it  appears  to  me,  be  inflicting  an  arbitrary  penalty  npM 
the  executors,  instead  of  charging  them  with  asoertainra  assets,  whieh,  without  a 
breach  of  trust,  they  might  have  received. 

I  am,  as  I  have  before  stated,  far  from  stating  that  the  executors  fully  performed 
their  duty ;  they  were,  I  think,  greatly  mistaken  in  using  endeavours,  which  un- 
fortunately succeeded,  to  stop  the  suit  which  was  commenced,  for  the  security  of  the 
legatees  ;  greatly  mistaken  in  dealing  with  the  property  without  having  an  accurate 
account  of  it  taken,  and  greatly  mistaken  in  executing  a  release  to  Hennr  Earley 
Wyatt,  in  the  manner  they  did ;  but,  in  a  case  where  it  is  not  proveci  by  any 
satisfactory  evidence  that  the  most  active  diligence  could  have  obtained  payment  <k 
these  l^acies  out  of  the  partnership  property,  I  feel  an  insaperable  difficolty  in 
saying,  uiat  the  executors  mighty  without  their  wilful  default,  have  nOBiTed  men. 
The  Master,  indeed,  has  not  found  absolutely,  that  die  Defendants  mi^t  have 
possessed  themselves,  out  of  the  partnership  property  and  for  the  testator's  estate,  of 
a  sufficient  sum  to  pay  the  legacies,  but  he  proceeds,  in  continuation  of  the  same 
sentence,  as  follows :  *'  or  they  might,  with  due  diligence  and  without  their  wilful 
default,  have  secured,  out  of  such  property  and  for  the  testator's  estate,  a  sun 
sufficient  for  the  payment  of  the  said  legacies."  Considering  that  a  caveat  had  been 
entered  against  the  probate  of  the  will,  and  that  the  surviving  partners  had  a  1^ 
right  to  possess  themselves  of  the  partnership  assets,  and  to  collect  the  debts,  it  u 
obvious,  that  the  executors,  who  could  not  prove  the  will  till  a  subsequent  time,  coaU 
only  have  secured  the  partnership  assets,  and  the  payment  of  the  legates  out  of  tbc 
testator's  interest  in  them,  by  filing  a  bill  in  a  Court  of  Equity,  or  by  availing  them- 
selves of  the  bill  already  filed  by  the  legatees.  [42n  I  think  th^  the  executors 
were  trustees  of  the  l^acies)  might,  by  a  biU  of  their  own,  have  obtained  the 
appointment  of  a  receiver.  Acting  in  coDCUirence  with  the  legatees,  a  receiver  mi^ 
have  been  appointed  in  their  suit,  and  it  would  have  been  mach  better  if  suai  s 
course  had  been  adopted ;  but  were  the  circumstances,  as  they  were  then  known,  waA 
as  to  make  it  the  imperative  duty  of  the  executors  to  adopt  it  1 

Considering  the  statement  which  the  partners  had  made  of  their  capital  in  tbdr 
partnership  deed,  there  seemed  to  be  sufficient  reason  to  believe  that  the  concern  *« 
prosperous,  and  might  pay  what  was  due  from  it  to  the  testator.  If  this  were  «a 
«rror,  as  it  probably  was,  it  was  occasioned  by  the  testator  himself ;  but  there  seemed 
to  be  nothing  but  the  conduct  imputed,  truly  or  erroneously,  to  Henty  £ar]ey  Wyatt, 
to  prevent  the  future  prosperity  of  the  trade,  which  the  testator  had  exfawly 
directed  them  to  carry  on,  and  it  was  clear,  that  the  appointment  of  a  receiver,  if  it 
did  not  put  an  end  to  the  trade  alto^ther,  would  very  greatly  injure  it.  The 
executors,  by  filing  a  bill  or  coucurrine  in  the  appointanent  of  a  receiver,  would,  at 
once,  have  relieved  themselves  from  all  further  responsibility ;  but,  in  the  circum- 
stances in  which  they  were  placed,  I  cannot  say  that  their  abstaining  from  filing  a  bill 
was  such  a  wilful  neglect  as  would  make  them  personally  answerable  for  somethiog 
which  might  have  been  recovered  by  the  suit,  and  which,  in  the  absence  ot  the  soi^ 
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vas  loet ;  and  how  ia  it  possible  to  ascertain  what  might  hare  been  reoorered  in  the 
suitt  Who  can  rentore  to  affirm  that  by  the  suit,  if  daly  prosecuted,  £24,000  might 
have  been  racorerad  for  the  testatoi^s  estate  oat  of  this  coDoem,  of  which  so  little  is 
accurately  known  7 

[422]  The  executors  were  traders  dealing  vith  the  oonoeni,  and  were  creditors  of 
it,  and  it  was  argued,  that  they  had  a  strong  personal  interest  in  the  business  being 
carried  on.  They  might  hare  had,  perha^w  Had,  some  interest  of  that  kind ;  but  they 
did  not  interfere  in  the  conduct  of  the  trade,  and  there  is  really  nothing  to  shew  that 
any  such  personal  interest  influenced  their  conduct.  The  mere  existence,  or  probable 
existence,  of  such  an  interest  naturally  excites  suspicion ;  but  in  Courts  of  Justice 
saspicion  must  not  be  permitted  to  usurp  the  place  of  evidence  and  established 
tmth. 

And  it  was  argued  at  tJie  Bar,  that  the  execntors  having  paid,  or  consented  to  the 
payment  of  interest  on  the  Ic^jactes  (Notk. — Down  to  the  18th  of  April  1829),  ought  to 
be  held  to  have  admitted  assete  for  payment  of  the  le^^es ;  bat  such  a  condasion  wonld 
be  wholly  at  variance  with  all  thtSb  has  been  done  in  these  causes.  If  the  Court  had 
considered  that,  under  the  circumstances  of  this  case,  the  executors  were  to  be  held  to 
have  admitted  assets  to  pay  the  legacies,  all  the  investigations  which  have  been  made 
would  (so  far  as  the  legacies  are  coooemed)  have  been  wholly  unnecessary.  And 
baring  regard  to  all  the  other  ciroumstanees  which  I  have  stated,  I  am  unable  to 
conclude  that  the  executors  could,  without  their  wilful  default,  have  secured,  out 
of  the  partnership  property  for  the  testator's  estate,  a  sufficient  sum  to  pay  the 
legacies. 

Being  of  this  opinion,  I  mast  allow  the  two  first  exceptions ;  but  the  evidence 
is  not  such  as  to  enable  me  to  allow  the  third.  It  does  not  appear  to  me  to  be 
satisfactorily  made  out,  that  there  were  partnership  assets  oat  of  which  the  legacies 
could  have  been  reoorered  or  secured ;  on  the  otber  hand,  it  is  not  8i^i8lBot<mly  made 
[42^  out,  that  the  assets  were  saoh  as  to  mi^  it  impractioable  for  the  executors  to 
obtain  payment  of  the  legacies.  I  cannot  affirm  either  one  or  tiie  other — either  the 
proposition  in  the  report  that  the  executors  might  have  obtained  the  legacies,  or  the 
proposition  in'  the  third  exception,  that  they  could  not. 

The  parties  have,  I  think,  on  both  sides  properly  considered  that  the  other 
exceptions  are  not  very  material  to  be  considered ;  but  I  have  examined  them,  and 
I  am  of  opinion  that,  except  the  fourth,  they  must  all  of  them  be  overruled.  I  do 
not  at  present  consider  whether  any  hope  can  be  entertained  of  obtaining  further 
information  upon  further  inquiry,  or  whether  any  of  the  parties  may  or  may  not  be 
entitled  to  an^  farther  inquiry,  u  they  desire  it.  Those  (j^uestions  may  be  considered 
on  further  dueotions;  bat  I  am  of  opinion  that  the  evidence,  as  it  stands,  is  not 
suofficient  to  support  the  finding  as  to  the  hops,  which  are  the  subject  <tf  the  fourth 
exception ;  and,  attending  to  the  inquiries  upon  which  the  Master  proceeded,  to  the 
directions  given,  and  to  tne  evidence  obtained,  I  am  of  opinion  that  the  Master  was 
perfectly  nght,  in  the  regard  which  he  had  to  his  former  findinn.  He  was  well 
aware  of  the  imperfect  nature  of  the  evidence  on  which  those  finding  rested ;  and 
be  has  admitted  evidence  to  prove  them  to  be  erroneous,  and  has  either  corrected 
them,  or  retained  them,  as  upon  the  evidence  appeared  to  bim  to  be  proper ;  and  in 
this  respect  I  think  that  he  proceeded  correctly,  and  has  come  to  right  conclusions. 
On  this  ground}  I  overrule  all  the  exceptions  from  the  6th  to  the  12m,  both  of  them 
included. 

Upon  the  evidence,  I  am  of  opinion,  that  the  executors  did  leave  the  surriring 
partners  in  the  andisturbed  pcwsession  of  the  partnership  property,  and  that  they 
C^U24]  did  so  hr  consent  to  and  encourage  the  business  being  carried  on  by  the 
surviving  partners,  that  although  they  did  not  take  any  actire  part  in  carrying  on  the 
trade,  it  may  be  properly  said,  the  business  was  carried  on  by  the  surriving  partners 
with  their  concurrence ;  and  for  these  reasons,  and  because  there  was  no  direction 
to  ascertain  the  state  of  the  assets  on  the  Ist  of  January  1825,  I  am  of  opinion 
that  the  thirteenth,  fourteenth,  fifteenth,  and  nineteenth  exceptions  must  m  dis- 
allowed. 

The  findings  of  the  Master  upon  subjects  of  the  sixteenth,  seventeenth,  and 
eightwnth  exceptions,  appear  to  me  to  be  in  accordance  with  the  evidence ;  and  the 
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exoeptione  must,  for  that  reuon,  be  OTwroled.  I  think  that  Mr.  Coote  wu  Ktn^ 
for  the  executors  as  well  as  for  George  Wyatt  during  the  negotiation. 

The  twenties  exception  relates  to  the  real  eetatOi  and  was  not  argaed.(l) 


[425]    TiTLBY  V.  WOLSTKNHOLMB.    Jvly  1,  6,  8,  1844. 

[S.  C.  13  L.  J.  Ch.  410.   See  Ocklestoit  v.  Heap,  1847,  1  De  G.  &  Sm.  643 ;  OAme  r. 
BaOett,  1880,  13  Ch.  D.  786 ;  In  re  Morton  and  SaUett,  1880,  15  Ch.  D.  146.] 

A  testator  devised  real  and  personal  estate,  on  certain  touts,  which,  as  the  Couit 
considered,  the  testator  intended  to  be  performed  hy  hie  tnirtees  named,  and  the 
survivors  and  survivor,  and  by  the  heirs  and  assigns,  or  by  the  executors  or 
administrators,  of  the  survivor.  The  will  contained  no  power  to  appoint  new 
trustees.  The  surviving  trustee  devised  and  bequeathed  the  trust  estates  and 
powers  to  A.,  B.,  and  C,  upon  the  trusts  of  the  first  will.  Held,  that  tbin  denn 
and  the  appointment  of  A.,  B.,  and  C.  as  trustees,  were  valid. 

Where  a  trust  estate  is  limited  to  several  trustees,  and  the  survivors  and  survivor  at 
them,  and  the  heirs  of  the  survivor  of  them,  the  surviving  trustee  does  not 
commit  a  breach  of  trust  by  not  permitting  the  trust  estate  to  descend,  or  by 
devising  it  to  proper  persons,  on  the  trusts  to  which  it  was  subject  in  the  bands  m 
the  surviving  trustee.  Sen^4e. 

The  question  in  this  cause  related  to  the  validity,  in  equity,  of  a  devise  made 
a  surviving  trustee  of  the  trust  estates,  having  re^rd  to  the  particular  expresriau 
used  in  the  will  creating  the  trust,  and  to  the  mct^  that  no  express  power  at  appmnt- 
ing  new  trustees  was  thereby  given.    The  circumstances  which  gave  rise  to  the 

question  are  as  follows : — 

Richard  Titley,  the  testator,  by  bis  will  dated  in  1828,  de^deed  and  bequeathed 
his  real  and  personal  estate  to  his  wife,  his  son  JEiiohard,  and  Robert  Tebbutt,  [tiS] 
"  their  heirs,  executors,  administrators,  and  assigns,"  upon  the  trusts,  &c.,  after  men- 
tionkL  He  then  declu^d  the  trusts,  which,  on  eleven  several  occasions,  he  expressed 
as  being  to  be  performed  by  "  the  said  trustees,  and  the  survivors  and  survivor  d 
tiiem,  his  or  her  heirs  fuid  assigns."  The  same  persons  were  empowered  to  sell  Uw 
reaiduaiy  real  estate,  and  to  give  receipts  for  the  purchase-money,  and  "the  aiid 
trustees  and  executes,  and  the  survivors  and  survivor  of  them,*'  were  to  get  in  the 
personal  estate. 

The  "  said  trustees  and  the  executors,  and  the  survivor  and  sorviTm  ot  them,  Ini 
or  her  executors  and  administrators,"  were  to  apply  the  proceeds  of  tiie  sale  ttf  tie 
real  estate  directed  to  be  sold,  and  of  his  personal  estate,  in  payment  of  spedfied 
legacies  to  his  children,  and  were  to  invest  the  residue  in  realty,  and  aj^ly  the  rats 
as  therein  mentioned,  and  in  the  meantime  to  invest  in  the  fundb,  &c 

He  declared,  that  "if  it  should  appear  to  his  said  trustees,  or  the  survivtm  or 
survivor  of  them,  his  or  her  heirs  or  assigns,  that  it  would  be  advantageous  "  to  seil 
his  estate  at  Gorton,  or  the  estates  to  be  purchased  "  by  the  said  truetees,"  viitne 
of  the  powers  thereinbefore  given  them,  it  should  be  lawfal  "  for  the  said  tnatee^ 
or  the  survivors  or  survivor  "  of  them,  to  do  sa 

There  was  a  power  of  leasing  to  "his  said  trustees  for  the  time  beinjg,"  snd  an 
indemni^  dense  to  his  "trustees  and  executcurs;" and  the  testator  deouied,  that 
"the  said  trustees  and  eirocutors,  and  each  of  them,  thur  and  each  oS  dieir  heirs, 
executors,  administrators  and  assigns,"  might  reimburse  themselves  their  costs,  &c, 
&e. ;  and  he  appointed  his  wife,  I^ry  [4^  Burgess,  Robert  Tebbutt,  and  his  son 
Richard  executors. 

The  will  contained  no  power  to  appoint  new  trustees. 

(1)  This  exception  was  subsequently  argued,  and  the  further  directions  and  oosu 
disposed*  of ;  see  jKWt  [7  Beav.  649].  An  appeal  to  the  House  of  Ltnds  is  howevn- 
pending. 
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By  the  deaUu  of  the  other  parties,  Kobert  Tebbutt  became  the  eole  surririDg 
executor  aod  trustee. 

Kobert  Tebbutt,  by  bis  will  dated  in  1838,  after  dispoeing  of  his  own  real  and 
personal  estate,  devised  and  bequeathed  to  Edward  Titley,  David  Waddington,  and 
Charles  Wolstenbolme,  their  heirs,  executors,  administrators,  and  assies,  all  the 
trust  estates,  monies,  and  premises  vested  in  him  as  surviving  devisee  in  trust  and 
executor  of  the  will  of  Richard  Titley,  upon  the  trusts,  &c.,  &o.,  expressed  in  the 
will  of  Richard  Titiey;  and  he  appointw  Wolstenholme,  Orompton,  Unwin,  and 
OUitf,  executors. 

This  bill  was  filed  by  the  cestuis  me  <nu<  under  the  will  of  the  original  testatOT, 
praying  a  declaration  that  Robert  Tebbutt  was  not  authorized  to  appoint  trustees, 
aua  ^t  Uie  devise  and  bequest  of  the  trust  estates  by  his  will  was  invalid  and 
iaeffeotual,  and  for  the  appcnntaient  of  new  trustees,  and  oonveyanoe  to  them  of  the 
trust  premises. 

Mr.  Bacon,  for  the  Plaintiffs.  The  will  of  Titley  gives  no  authority  to  the 
trustees  to  nominate  new  trustees ;  the  devise  of  the  trust  estate  is  therefore  invalid, 
aud  new  trustees  should  be  appointed  under  the  authority  of  the  Court.  This  case 
is  governed  by  the  decision  m  Cooke  v.  Crawford  (13  Simons,  91),  in  which  case  a 
testator  devised  his  real  estates  to  A.,  6.,  and  C,  in  trust  [^8]  that  they,  or  the 
eurvivors  or  survivor  of  them,  or  the  heirs  of  the  survivor,  should,  as  soon  as  con- 
veniently might  be  after  his  decease,  but  at  their  discretion,  sell  ^e  same ;  and  he 
empowered  uiem  and  their  heirs  to  make  contracts  with  and  conveyances  to  the 
purchasers :  and  declared  that  the  receipts  of  them,  or  the  survivors  or  survivor  of 
them,  or  the  Amv^  executors,  or  adminietrators  of  snob  survivor,  should  be  good 
disehair^  to  the  purebaaerB :  and  he  directed  that  they,  their  heirs,  administrators, 
md  assigns  should  bold  the  proceeds  of  the  s^e  upon  certain  trusts.  A.  and  6. 
disolumed,  and  C.  alone  acted.  He  devised  the  estates  to  M.  and  N.  upon  the  trusts 
affecting  the  same.  After  his  death,  M.  and  N.  agreed  to  sell  the  estates  to  P. :  it 
was  held  by  Sir  L.  Sfaadwell  that  M.  and  N.  were  not  entitled  to  execute  the  trust 
for  sale,  as  they  were  the  devisees,  and  not  the  heirs,  of  C. 

The  Yice-Ghancellor  of  England,  in  giving  judgment  in  that  case,  said,  '*  It  is 

C'  I  that,  when  William  Hall,  who,  by  the  diacTaimer  of  Burkitt  and  Woolley, 
me  the  sole  trustee,  thought  fit  to  devise  the  legal  estate  that  was  vested  in  him, 
he  did  an  act  which  he  was  not  authorized  to  do.  And  here  I  must  enter  my  protest 
Against  the  proposition,  which  was  stated  in  the  course  of  the  argument,  ttet  it  is  a 
beneficial  thing  for  a  trustee  to  devise  an  estate  which  is  vested  in  him  in  that 
«haraoter.  My  cminion  is,  that  it  is  not  beneficial  to  the  testator's  estate  that  he 
aboukt  be  allowed  to  dispose  of  it  to  whomsoever  he  may  tbink  proper ;  nor  is  it 
lawful  for  him  to  make  any  disposition  of  it.  He  ought  to  permit  it  to  descend ; 
for,  in  so  doing,  he  acts  in  acoonlance  with  the  devise  made  to  him.  If  he  devises 
the  estate,  I  am  inclined  to  think  that  the  Court,  if  it  were  urged  so  to  do,  would 
•order  the  costs  of  getting  the  legal  estate  out  of  the  devisee,  to  be  [^29]  borne  by 
the  assets  of  the  trustee.  I  see  no  substantial  distinction  between  a  conveyance  by 
act  inter  vivos,  and  a  devise ;  for  the  latter  is  nothing  but  a  post  mortem  conveyance ; 
and,  if  the  one  is  unlawful,  the  other  must  be  unlawful." 

In  Tounsend  v.  mison  (1  Bam  &  Aid.  608,  and  3  Mad.  261)  it  was  held,  that  a 
power  of  sale  given  to  three  trustees,  was  not  well  executed  by  the  two  surriving 
trustees ;  and  in  Bradford  v.  Bdfidd  {2  Simons,  264),  it  was  determined  that  a  trust 
for  sale  vested  in  A.  and  hia  heirs,  oould  not  be  executed  by  an  assign  A. 

testator  having  abstained  from  giving  to  his  trustee  any  power  df  selecting 
his  successors,  it  was  as  mnoh  a  breach  oftmet  to  devise  the  tnut  estate,  as  it  would 
iiave  been  to  have  transferred  it  in  hia  lifetime. 
He  referred  to  2  Jarman  on  Wills,  p.  714. 

Mr.  Turner  and  Mr.  Little,  for  the  Defendants.  This  case  does  not  come  within 
the  decision  of  CooAx  v.  Crawford.  Here  the  devise  and  bequest  is  to  the  trustees, 
their  heirs,  executors,  administrators,  and  assu/tu,  and  the  trusts  are  to  be  performed 
by  the  assigns.  In  Cooke  v.  Crawford  the  Vice-chancellor  of  England  observed  on  the 
<Hnis8ion  of  the  word  assigns.  He  says,  "  It  is  observable  that  the  testator  has  n<^ 
•need  the  word  '  assigns,'  either  in  the  clause  in  which  he  has  created  the  trust  for  sale. 
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or  in  either  of  the  two  dauBes  that  follow  it,  in  which  he  points  out  the  machinery  bj 
which  the  sale  is  to  be  effected.  He  does  not  introduce  that  word  until  he  hegitn  to 
speak  of  something  that  is  to  be  done  after  the  sale  has  taken  place,  that  is,  oDtil  be 
[430]  deolues  the  trusts  upon  which  the  proceeds  of  the  sate  are  to  be  held." 

A  trustee  who  has  undertaken  a  trust  cannot,  without  authority,  relieve  himadf 
from  his  duty,  and  refer  its  performance  to  another  person,  for  dekgtUnu  mn  fated 
delegare.  The  rule,  however,  ceases  upon  the  death  of  the  trustee,  when  there  is  aa 
end  to  all  personal  confidence,  for  a  testator  cannot  be  supposed  to  entertain  an; 
personal  confidenee  in  the  heir,  executor,  or  administrator  of  a  trustee ;  they  must  w 
unknown  to  the  tcntator,  as  it  depends  on  the  chance  of  events  who  may  SXi  tium 
charaetras. 

If  it  be  a  breach  of  trust  to  devise  a  trust  estate,  it  would  be  equally  one  for  a 

trustee  to  make  a  general  devise  without  excepting  thereout  the  trust  estates.  Tbe 
testator,  by  the  use  of  the  words  "  executors  '  and  assigns,  must  have  intended  his 
trustee  to  have  some  power  of  nomination ;  and  it  would  be  no  more  improper  to 
make  a  devisee  than  to  appoint  an  executor.  The  interests  of  the  eeshtis  qiu  Inat 
might  require  such  a  devise ;  for  the  heir  might  be  an  infant  or  lunatic,  or  noder 
disability,  or  an  alien.  To  prevent  the  estate  falling  into  improper  hands  or  eacbett- 
ing  to  the  Queen,  who  would  not  be  bound  by  the  trusts,  it  surely  would  not  be  wrong 
to  devise  the  trust  estate  to  trustworthy  persons,  by  whom  the  trusts  might  be  carried 
into  execution. 

A  "  devisee  "  may  oome  within  the  term  "  heir,"  aa  he  ia  considered  the  harts  f^ebuy 
besides  wbioh  a  devisee  is  an  "assignee  "  in  law ;  WhUfidd  v.  Haw  (2  Shower,  69). 

Lord  KIdon  did  not  concur  in  the  decision  in  Townamd  v.  Wiltoik  as  ai^win  in 
Hall  T.  Dewes  (Jacob,  189),  and  Bradford  v.  Bdfield  (2  Simons,  264)  does  not  apply. 

[431]  Lastly.  Conveyancers  have  always  considered,  that  in  these  cases  a  bnistee 
might  properly  devise  a  trust  estate.  The  result  of  holding  the  contrary  will  be  not 
only  to  destroy  many  titles,  but  to  make  the  estates  of  the  trustees,  who  have  hereto- 
fore devised  trust  estates,  liable  at  this  moment  for  a  breach  of  trust.  The  Coort  has- 
always  regard  to  the  established  practice  of  conveyancers,  and  considering  the 
prejudicial  consequences,  will  not  feel  inclined  to  extend  the  doctrine  of  Cceit  t. 
Crawford. 

They  also  referred  to  Lord  Brta/broke  v.  IwUMa  (8  Yes.  417),  Wall  v.  Bri^  (1  Jae: 
&  W.  494,  1  Sug.  on  Powers  (6tb  ed.),  223),  lltB  Midland  OnrnUei  BaOway  Cmpmif 
V.  WexUmb  (11  Sim.  57). 

Mr.  Bacon,  in  reply.  The  testator  has  pointed  out  tbe  heir  as  the  person  who  » 
to  perform  the  trusts  after  tiie  death  of  the  trustee,  and  the  Utter  had  no  authori^ 
to  vary  that  arrangement. 

If  difficulties  arise  in  cases  of  lunacy,  &o.,  a  proper  remedy  will  be  applied ;  bat 
these  difficulties  are  not  to  extend  the  powers  of  a  trustee,  and  enable  him  to  exenw 
a  discretion  which  the  author  of  the  trust  has  not  given  bim. 

July  8.  The  Master  of  the  Eoli^  [Lord  Langdale].  Robert  Tebbutt  w 
surviving  trustee  and  executor  under  the  will  of  Richard  Titley.  By  his  will,  dated 
the  30th  of  July  1838,  Robert  Tebbutt  gave,  devised,  and  bequeathed  unto  the  use  of 
Edward  Titley,  David  Waddington,  and  Charles  Wolstenholme,  their  heirs,  exeoitors,, 
administrators  and  aaax^oa,  all  the  trust  estates,  monies,  [432]  and  jK'emises  vested 
in  him  as  surviving  devisee  in  trust  and  executor,  named  and  appointoi  in  and  byl^ 
last  will  of  !^haid  Titley,  to  hold  the  same,  to  the  use  <^  the  said  Edward  Imeyt 
David  Waddington,  and  Charles  Wolstenhohne,  their  heirs,  executors,  administntma, 
and  assigns,  according  to  the  nature  and  quality  of  the  same  premises  respectively, 
upon  the  same  trusts,  and  to  ajid  for  the  same  ends,  intents,  and  purposes,  and  under 
and  subject  to  the  same  powers,  provisoes,  and  declarations  as  are  limited,  expressed, 
declared,  and  contained  of  and  concerning  the  said  estates,  monies,  and  premises,  in 
and  by  tbe  said  will  of  the  said  Richard  Titley,  or  as  near  thereto  as  ctreonutanoeft 
would  admit. 

The  question  in  this  cause  is,  whether  the  devisees  in  trust,  under  the  will  d 
Robert  Tebbutt  have,  by  virtue  of  the  devise,  lawfully  become  trustees  <A  the  estates 
devised  by  the  will  of  Richard  Titley.  It  is  admitted  that  Ukub  legal  eetatee  and 
interests  which  were  vested  in  Robert  Tebbut^  ae  surviving  trustee  and  eacntoi; 
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havei  by  virtue  of  his  will,  become  vested  in  his  devisees  and  levees ;  that  they,  as 
such  devisees  and  legatees,  are  under  an  obligation  so  to  dispose  of  such  le^  estates 
and  interests,  that  tao  ee^Us  que  trust  under  the  will  of  Ricwd  Titley  may  have  the 
benefit  of  them ;  but  it  is  alle^;ed,  that  they  have  not,  themselves,  any  legal  authority 
to  execute  the  trusts,  and  consequently,  that  new  trustees  ought  to  be  appointed  for 
the  purpose  by  this  Court 

Kiohard  Titley,  the  testator,  by  hie  will  dated  the  16th  of  January  1828,  gave, 
devised,  and  bequeathed  to  his  wife,  his  son  Richard,  and  Robert  Tebbutt,  their  heirs, 
executors,  administrators,  and  assigns,  all  his  real  estate  and  all  his  personal  estate ; 
to  hold  the  same  real  and  personal  estate,  to  the  use  of  his  wife,  his  son  [433]  Kichard, 
and  Robert  Tebbutt,  their  heirs,  executors,  administrators,  and  assigns,  according  to 
the  nature  thereof  to^  for,  and  upon  the  several  uses,  trusts,  ends,  intents,  and 
purposes  in  his  will  after  moitioned  and  declared.  And  tiien  he  proceeds  to 
particolarise  Uie  tmsts,  directing  a  part  of  the  trusts  which  was  to  be  per£imned  by 
application  of  the  personal  estate,  to  be  performed  by  the  trustees,  and  the  survivors 
and  survivor  of  them,  his  or  her  executors  or  administrators,  iind  directing  other  parts 
of  the  trusts  which  were  to  be  performed  by  application  of  rents  or  by  conveyance  or 
sale  of  real  estates,  to  be  performed  by  the  trustees,  and  the  survivors  or  survivor  of 
them,  bis  or  her  heirs  and  assigns.  luere  are,  in  the  will,  a  few  directions  given,  in 
respect  of  which  neither  the  word  "  executors  "  nor  the  word  "  assi^fns  "  is  distinctly 
used;  as  where  he  says  "my  said  trustees  or  any  of  them,"  "my  said  trustees,"  "my 
trustees  and  executors,"  "my  trustees  and  executors,  and  the  survivors  and  survivor 
of  them,"  " or  my  trustees  for  the  time  being; "  but  this  case  is  very  distinguishable 
from  the  case  of  Doom  y.  WorraU  (1  Myl.  &  K.  561),  where,  although  the  gUt  was  to 
tiie  tmstees,  their  executors,  administrators,  and  assigns,  there  was  a  mere  personal 
direction  nven  to  the  trustees :  and,  having  regard  to  the  whole  will,  I  c(HMiaer  it  to 
be  dear,  that  oif  all  occadfms  to  which  1  have  refetred,  the  expressions  used  had 
reference  to  the  class  of  persons  to  whom  he  had  given  the  real  and  personal  estate  on 
the  trusts  of  his  will,  and  whom  he  has,  in  the  course  of  his  will,  repeatedly  designated 
and  described  as  the  persons  by  whom  the  trusts  were  to  be  performed ;  and  (upon  a 
careful  examination  of  the  will),  I  am  of  opinion,  that  the  testator  intended  that  the 
trusts  of  his  will  should  be  performed  by  the  trustees  named,  and  the  survivors  [434] 
and  survivor,  and  by  the  heirs  and  assigns,  or  by  the  executors  or  administrators  of 
the  survivor,  and  that  he  has  used  words  sufficient  to  give  validity  and  effect  to  that 
intention. 

The  testator  has  not,  by  bis  will,  given  any  power  to  appoint  new  trustees,  and  it 
is  thereupon  argued  justly,  that  the  trustees,  or  the  survivors  or  survivor  of  them, 
could  not,  by  any  assisnment  or  act  tnfer  vtiw^  relieve  themselves  itam  the  responsi- 
Inlities  and  duties  of  the  trust ;  but  it  is  further  contended,  that  the  same  disability 
attends  any  assignment  by  way  of  devise  or  bequest,  and  that  although  the  estate  and 
property  may  be  vested  in  the  devisees  or  legatees  of  the  surviving  trustee,  the  duties 
and  the  responsibilities  attending  the  execution  of  the  trusts  remain  in  the  legal 
representatives,  real  and  persooal,  of  the  surviving  trustee. 

Upon  this  occasion,  there  is  no  question  as  to  the  trustworthiness  of  the  devisees, 
or  as  to  any  fraudulent  or  improper  motive  of  the  surviving  trustee  in  making  the 
devise  and  bequest.  The  argument,  in  this  case,  has  been,  properly,  conducted  on 
tiie  supposition  that  the  devise  was,  or  at  least  may  have  been,  made  to  trustworthy 
persons,  for  the  purpose  of  better  executing  die  trusts.  No  imputation  has  been  cast 
npcni  tiie  conduct  of  the  snrviving  trustee,  or  upon  the  conduct^  character,  or  trust- 
wortUness  of  his  devisees  and  legatees ;  and  the  case  is,  therefore,  to  be  considered 
independently  (rf  any  circumstance  involvine  any  such  imputation. 

When  a  trust  estate  is  limited  to  several  trustees,  and  the  survivors  and  survivor 
of  them,  and  the  heirs  of  the  survivor  of  them,  and  no  power  of  appointing  new 
trustees  is  given,  we  observe  a  personal  confidence  [436]  given,  or  at  least  probably 
^ven,  to  eveiy  one  of  the  sever^  trustees.  As  any  one  may  be  the  survivor,  the 
whole  power  will  eventually  come  to  that  one,  and  he  is  entrusted  with  it,  and  being 
so,  he  is  not,  without  a  special  power,  to  assign  it  to  any  other  ;  he  cannot,  of  his  own 
authority,  during  his  own  life,  relieve  himself  from  the  duties  and  responsibilities 
-which  he  has  undertaken. 
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But  we  cannot  assume,  that  the  author  of  the  trust  placed  any  personal  confidence 
in  the  heir  of  the  survivor;  it  cannot  be  kfiowD,  beforefauidL  which  one  (rf  the 
several  tmatees  may  be  the  survivor ;  and  as  to  the  contingent  survivor,  it  oanuot  b» 
known,  beforehand,  whether  he  may  have  an  heir  or  not,  or  whether  the  heir  may  be 
one,  or  may  consist  of  many  persons,  trustworthy  or  not,  married  wtnnen,  infutik  or 
bankrupts,  within  or  without  the  jurisdiction.  The  reasons,  therefore,  which  fcsiMl 
the  surviving  trustee  from  making  an  assignment  inier  vwos,  in  such  a  case,  do  not 
seem  to  apply  to  an  assignment  by  devise  or  bequest ;  which,  being  made  to  take 
effect  only  after  the  death  of  the  last  surviving  trustee,  and  consequently  after  Q» 
expiration  of  all  personal  confidence  may,  perhaps  not  improperly,  tw  considered  u 
made  without  any  violation  or  breach  of  trust.  It  is  to  take  effect,  only  at  a  time 
when  there  must  be  a  substitution  or  change  of  trustees  :  there  must  be  a  devdation 
or  transmission  of  the  estate,  to  some  one  or  more  persons  not  immediately  or 
directly  trusted  by  the  author  of  the  trust :  the  estate  subject  to  the  trusts  mnat 
pass  either  to  the  hmes  ntshts  or  the  Hares  fadm  of  the  surviving  trustee,  and  if  the 
heir  or  heirs  at  law,  whatever  may  be  their  eituataon,  condition,  or  number,  most  be 
the  substituted  trustee  or  trustees,  the  greatest  inconvenienee  may  arise,  and  thefe 
are  no  means  of  obviating  them,  other  than  by  application  to  this  Court.  Widi  great 
respect  [436]  for  those  who  think  otherwise,  and  quite  aware  that  some  inconvenieneei, 
which  can  only  be  obviated  in  this  Court,  may  arise,  from  devising  trust  estates  to 
improper  persons,  for  improper  purposes,  I  cannot,  at  present,  see  my  way  to  the 
conclusion,  that  in  the  case  contemplated,  the  surviving  trustee  commits  a  breach 
of  trust  by  not  permitting  the  trust  estate  to  descend,  or  by  devising  it  to  proper 
persons,  on  the  trusts  to  which  it  was  subject  in  the  hands  of  the  snrriving 
trustee. 

But  the  case  so  considered  is  not  the  present  case.  We  have,  in  this  will, 
expressions  which  clearly  shew  that  the  testator  intended  the  trusts  to  be  performed 
by  the  "assigns''  of  the  surviving  trustee;  and  in  construing  the  will,  we  most,  if 
practicable,  ascribe  a  rational  and  legal  effect  to  every  word  which  it  oontaini.  We 
cannot,  consistently  with  the  rules  of  this  Court,  consider  the  word  "assigns"  as 
meaning  the  persons  who  may  be  made  such  by  the  spontaneous  act  of  the  surviving 
trustee  to  take  effect  during  his  life ;  but  there  seems  nothing  to  prevent  oor 
considering  it  as  meaning  the  persons  who  may  be  made  such  by  devise  and  bequest; 
and  if  we  do  not  consider  the  word  "assigns  "  as  meaning  such  persons,  it  would,  in 
this  will,  have  no  meaning  or  effect  whatever. 

For  these  reasons,  ana  under  the  circumstances  of  this  case,  I  am  of  opinion,  tb^t 
the  devise  and  bequest  made  by  Robert  Tebbutt  of  the  trust  estates  held  by  him  ua^a 
the  will  of  Bichai^  Titley,  was  a  good  and  valid  devise  and  bequest ;  and  that  the 
estates  thereby  given  to  £kiward  Titley,  David  Waddington,  and  Charles  Wolstenholioe 
are  vested  in  them,  on  such  of  the  trusts  thereof  declared  by  the  wiU  of  Bichaid 
Titley,  as  now  remain  to  be  performed. 


[437]   BzDOWAY  t.  WuoDHOUBE.   March  18,  April  2,  1844. 

A  testator  directed  his  charitable  bequests  to  be  paid  out  of  his  pure  personalty,  in 
priority  of  all  other  charges ;  and  he  devised  his  real  and  personal  estate  to 
trustees,  upon  trust,  to  lay  out  the  personal  estate  in  real  estate,  and  pay  the  reots, 
&c,  to  his  wife  for  life ;  and  he  directed,  that  in  case  his  wife's  sister  should  reside 
with,  or  dwell  in  the  house  or  place  of  residence  of  his  said  wife,  or  become  part  of 
her  family,  tiien,  for  every  day  of  such  residence,  &&,  his  trustees  sboaU  retain 
£100  out  of  the  rents,  &c.,  payable  to  his  wife,  and  pay  the  same  to  a  charity. 
Held,  first,  that  the  condition  was  not  illegal ;  secondly,  that  its  effect  being  to 
divest  a  vested  interest,  it  mast  be  strictJy  constmed ;  and,  thirdly,  that  as  tlie 
benefit  intended  for  the  charity  could  not,  in  consequence  of  the  Ststate  of 
Mortmain,  take  effect,  the  condition  was  void. 

Joseph  Ridgway,  by  his  will  dated  the  13th  February  1841,  directed  the  chantablo 
bequests  given  by  him  to  be  paid  out  of  such  part  of  his  personal  estate  not  specifieallj 


Digitized  by  Google 


TBBAV.OS. 


BIDGWAY  V.  WOODHOUSE 


1135 


bequeathed  as  might  be  legally  bequeathed  or  charged  by  will  for  charitable  purposes, 
in  [deference  to  his  debts,  testamentary  and  funeral  expences,  and  levies,  and  all 
other  charges  whatsoever,  and  he  exempted  such  part  of  bis  estate  as  might  be  legally 
givoi,  bequeathed,  or  ofaai;ged  for  charitable  purposes  from  payment  of  or  contribution 
to  bis  debts,  and  such  other  charges,  and  be  imposed  the  same  upon  the  remainder  of 
his  estate,  real  and  personal,  so  far  as  might  be  necessary ;  and  he  directed  his  assets 
to  be  duly  marshalled  for  that  purpose. 

The  testator  also  gave  to  his  sister  Alice  Harrison  the  clear  yearly  sum  of  £400. 

But  he  provided,  that  in  case  Thomas  Harrison,  son  of  his  said  sister,  should,  at 
any  time  after  his  decease  and  notice  to  his  said  sister  of  this  condition,  reside  with 
his  said  sister,  or  dwell  in  her  house  or  place  of  residence,  or  become  part  of  her 
family,  the  bequest  thereinbefore  contained  for  her  benefit  should  cease  and  become 
void,  as  if  she  were  actudly  dead. 

The  testator  then  gme  several  legacies  and  charitable  bequests,  and  devised  all  his 
freehold,  copyhold,  and  real  [438]  estate,  unto  John  Woodhouse  and  John  Manguall, 
their  heirs  and  assigns,  upon  trust,  in  the  first  place,  for  payment  of  his  debts,  leMwies 
and  testamentary  and  funeral  expences,  in  aid  his  personal  estate;  and  subject 
thereto,  he  gave  the  real  estates  to  the  use  of  the  said  John  Woodhouse  and  John 
Mangnall,  their  heirs  and  assigns,  during  the  life  of  hia  wife  Anna  Maria  Ridgway  or 
until  she  should  marry  again,  upon  trust  to  receive  the  rents  and  pay  thereout  the 
repairs,  &e.,  and  then  to  pay  the  remainder  unto  his  wife,  A.  M.  Kidgway,  and  her 
assigns  during  her  life,  if  she  so  lon^  remained  his  widow,  for  her  own  use  and  benefit; 
which  provision  was  to  be  in  satisfaction  of  dower,  and  also  to  be  considered  as 
inclusive  of  all  claim  for  jointure  under  her  marriage  settlement,  so  long  as  she 
remained  unmarried,  and  not  in  addition  thereto. 

In  case  of  his  wife's  marriage,  that  provision  was  to  cease,  and  his  wife  was  to 
have  £400  a  year  jointure  provided  by  settlement,  and  after  the  death  or  marriuie 
again  of  his  said  wife,  he  devised  the  same  freehold,  copyhold,  and  real  estate,  to  the 
use  of  his  said  trustees,  and  their  hairs  during  the  life  of  hie  nephew  Joseph,  upon 
trusts  for  his  benefit,  and  after  his  decease,  to  the  use  of  bis  first  and  other  sons  in 
tail  with  divers  remainders  over,  under  which,  Thomas  Stewart  Kennedy  was  the 
first  tenant  in  tail. 

The  testator  bequeathed  his  leasehold  estates  upon  similar  trusts. 

The  testator,  upon  the  decease  or  marriage  arain  of  his  said  wife,  gave  other 
charitable  legacies,  among  which  was  £1000  to  the  Bolton  Dispensary. 

And  the  testator  gave  his  residuary  personal  estate  to  his  trustees,  upon  trust,  to 
invest  it  in  real  estates,  to  be  setded  to  the  same  uses  as  his  own  real  estates ;  and 
[439]  until  such  purchases  were  made,  the  sums  applicable  thereto  were  to  be  laid  out, 
and  invested  in  the  names  of  the  trustees,  on  real  or  Oovemment  securities,  and  to 
be  varied  at  discretion.  The  dividends,  interest^  and  annual  produce  thereof  were  to 
be  paid  and  applied  unto  such  person  or  persons  and  in  such  manner,  as  would  have 
been  the  case  respecting  the  rents,  issues,  and  profits  of  the  premises  to  be  purchased 
therewith,  if  suoh  purchase  had  been  then  actually  made. 

The  testator  appointed  John  Woodhouse  and  John  Mutgnall  executors  of  his 
will. 

On  the  22d  November  1841  the  testator  made  a  codicil,  whereby,  after  noticing 
the  provision  made  for  his  wife,  he  declared,  that  in  case  Elizabeth  EtUtha  Wittenfaall, 
sister  of  his  said  wife,  should,  during  her  lifetime  and  widowhood,  reside  with  or  dwell 
in  the  house  or  place  of  residence  of  his  said  toife,  or  become  pari  of  her  family,  then  and  in 
every  and  any  suoh  case,  and  for  each  and  for  every  day  which  the  said  E.  K. 
Wittenhall  should  reside  with  or  dwell  in  the  house  or  place  of  residence  of  his  said 
wife,  or  become  part  of  her  family,  he  directed  his  said  trustees  and  executors  to 
retain,  from  and  out  of  the  rents,  interest,  dividends  and  other  monies  payable  or  to 
be  paid  to  his  said  wife  under  or  by  virtue  of  his  said  will,  or  the  trusts  thereof,  the 
sum  of  £100,  and  when  so  retained  to  pay  the  same  to  the  treasurer  for  the  lime 
being  of  the  Bolton  Dispensary,  to  be  by  him  applied  in  aid  of  the  funds  of  that 
institution. 

By  another  codicil,  dated  the  23d  of  June  1843,  the  testator  apjpointed  his  wife  to 
be  an  executrix  of  his  will  so  long  as  she  lived  and  continued  his  widow. 


Digitized  by  Google 


1136 


EIDGWAY  V.  WOODHOUSE 


TIKlT.MBi 


The  testator  died  Si  the  26th  of  December  1842,  and  the  will  was  proved  br  the 
executors  and  executrix  on  [440]  the  14tb  cf  January  1843  in  the  Conristocy  Coort 
of  the  Bishop  of  Chester. 

This  bill  was  filed  by  the  testator's  widow  against  the  executors,  Joseph  Bidgway, 
the  first  subseauent  tenant  for  life,  and  Kennedy,  the  first  tenant  in  tail ;  stating^ 
that  Joseph  Bidgway  disputed  tbe  validity  of  the  will  and  codicils  of  th»  testator, 
that  the  Plaintiff  was  stall  the  testator's  widow,  and  that  £.  £.  Wittenhall  had  not, 
siDoe  the  death  of  the  testator,  resided  with  or  dwelt  in  the  house  or  {^ace  of  reridenoe 
of  the  Plaintiff,  or  become  part  of  her  family. 

It  also  submitted  whether  the  condition  in  the  first  codicil  was  not  void,  and 
prayed  the  establishment  of  the  will  and  the  performance  of  the  trusts. 

By  the  answers  it  was  admitted  that  the  Plaintiff  was  the  widow  of  the  testator ; 
but  it  was  stated  that  Elizabeth  Editha  Wittenhall  had,  since  the  death  of  the  testator, 
resided  witii  or  dwelt  in  the  house  or  place  of  residence  of  the  Plaintiff,  and  become 
inrt  oi  her  &mily.  That  no  application  had  been  made  by  the  treasurer  of  the  Bolton 
Bispensary,  or  any  person  on  his  behalf,  though  the  fact  of  such  residence  was  known 
to  him. 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Chandless,  for  the  Plaintiff.  The  Conrt 
does  not  6ivour  conditions  tending  to  create  forfeiture,  especially  when  the  e^et  is 
to  defeat  a  vested  gift,  and  such  conditions  will  be  strictly  construed.  The  <»i^nil 
vested  gift  must  prevail  if  the  condition  annexed  by  the  codicil  cannot  take  criseet 
<See  Carver  v.  Bowels,  2  R.  &  Myl.  p.  307 ;  Kam^  v.  Jones,  2  Keen,  756 ;  Biw  v. 
Earcknck,  2  Beavau,  352 ;  CamjibeU  v.  Brownrigg,  1  Phil.  301 ;  Green  v.  Hcaney,  1  aire, 
p.  431.)  Here  the  condition  is  objectionable  on  several  grounds.  First,  it  is  an 
illegal  condition  which  [4411  the  Court  will  not  enforce,  for  the  direction  that  the 
testator's  wife's  sister  should  not  reside  with  her,  or  become  a  member  of  her  family, 
arose  from  mere  caprice  of  the  testator,  no  reason  for  it  being  assigned,  and  do 
complaint  whatever  being  made  of  her  conduct.  Sndi  a  provision  is  wholly  contra^ 
to  the  polity  of  the  law :  it  is  an  attempt  to  innovate  upon  the  social  system  and 
destroy  the  union  of  families.  In  the  same  way,  a  general  provision  against  manisge 
is  void  as  being  against  the  policy  of  the  law.  Secondly.  The  gift  over  to  the  charily 
can  never  take  effect^  because  the  subject  of  the  gift  is  land,  or  money  directed  to  bs 
invested  in  land,  and  the  gift  over  is  void  under  the  Mortmain  Act  (9  O.  2,  c.  36.) 
As  the  gift  over  cannot  take  effect,  and  no  one  can  take  advantage  of  the  oonditaoo, 
the  vested  interest  remains.  Thinily.  The  gift  is  void  for  uncertainty :  what  is  the 
strict  meaning  of  "  residing  with  or  dwelling  in  the  house,  or  becoming  part  of  a 
family  7"  In  FilUngJiam  v.  Brandey  (Turn.  &  Russ.  530),  the  direction  to  live  and 
reside  upon  certain  premises  was  held  to  be  too  uncertain  for  the  Court  to  determioe 
that  there  had  been  a  forfeiture.  Fourtdily.  The  condition  is  in  terrorem  only,  like  s 
clause  divesting  a  vested  ^;ift  on  marriage  without  consent.  Lastly,  the  sister  acted 
in  ignorance  of  the  condition,  for  upon  hearing  of  the  death  of  the  Plaintiff's  hnsfaand, 
she,  before  the  codicil  was  discovered,  went  to  his  widow  in  her  distress,  uid  the  act 
was  the  act  of  the  sister,  and  not  of  the  widow.  The  treasurer  of  the  Bolton 
Dispensuy  is  aware  of  the  circumstances,  yet  makes  no  claim. 

Mr.  Elmsley  appeared  for  the  executors. 

Mr.  Rolt  appeared  for  Joseph  Bidgway. 

[442]  Mr.  Bacon  appeared  for  Thomas  Stewart  Kennedy,  the  first  tenant  in  uO 
in  existence  under  the  will. 

AfrU  2.  The  Master  of  the  Roli^  [Lord  Langdale].  In  this  case  there  was 
only  one  point  reserved.  As  I  understand  tbe  will,  the  testator's  wife  was  entitled, 
for  her  life,  to  the  rent  both  of  the  lands  devised  and  of  those  to  be  purchased ;  and, 
until  any  purchase  should  be  made,  she  was  entitled  to  the  income  of  the  persoDal 
estate  directed  to  be  laid  out  in  land.  It  is  an  extremely  long  will,  but  seems 
to  me  to  be  the  effect  of  it. 

By  the  codicil,  the  testator  declared  his  will  to  be,  that  if  the  sister  of  his  wife 
should,  during  the  lifetime  and  widowhood  of  his  wife,  reside  with  or  dwell  in  die 
house  or  place  of  residence  of  the  wife,  or  become  part  of  her  hmily,  then  and  in 
eveiy  and  any  such  case,  and  for  each  and  ever^  day  during  which  ue  sister  should 
reside  with  or  dwell  in  tJie  house  or  place  of  residence  of  his  wife,  or  become  part  of 
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her  &mily,  his  trustees  should  retuD,  from  and  out  of  the  rents,  interest,  dividends, 
and  other  monies,  payable  or  to  be  ipaid  to  his  wife  under  or  by  virtue  of  bis  will  or 
the  trusts  thereof,  the  sum  of  £100,  and  when  so  retained  pay  the  same  to  a  charity. 

So  that  this  direction  necessarily  implies  that  the  payment  to  the  charity  was  to 
be  made  out  of  the  income  given  to  the  wife ;  and  this  income  oonsisted  of  the  rents 
of  land,  or  of  interest  or  dividends  arising  from  personalty  impressed  with  the 
character  of  land.  Such  direction  to  pay  to  the  charity  is  therefore  void,  and, 
consequently,  the  direction  to  retain,  so  far  as  it  was  intended  to  operate  for  the 
benefit  of  the  charity,  was  also  void,  and  had  no  effect;  and  that  purpose  [443] 
failing,  I  think  the  direction  to  retain  must  fail  altogether. 

By  the  will,  (he  annual  income  arising  tnm.  propert}[  is  actually  vested  in  the 
wife.  By.  the  codicil,  though  die  testator  declares  his  will  only  as  to  the  sister, 
saying  that  if  the  sister  shalldo  such  acts,  the  trustees  are  to  retain  and  pay  over, 
yet  such  acts  are  acts  which  cannot  properly  be  done  without  the  consent  of  the  wife. 
However,  the  object  appears  to  have  been,  and  I  think  the  effect  was,  to  impose  a 
condition  on  the  wife  subsequent  to  the  vesting,  and  the  effect  of  which  was  to  be 
the  divesting  in  part  of  an  interest  previously  vested.  It  ought  therefore  to  be 
strictly  construed,  and  as  all  the  circumstances  which  the  testator  had  in  view  do 
not  concur,  and  as  the  purpose  which  he  contemplated  cannot  be  effected,  it  seems 
to  me  that  the  divesting  cannot  take  effect,  and  therefore  that  the  condition  is  void. 

A  great  deal  might  have  been  said  upon  the  uncertainty  of  the  condition  imposed ; 
bat  I  think  the  oonduaion  which  I  have  stated,  is  that  to  which  I  must  oome.  I  have 
had  a  good  deal  of  diffioulty,  but  I  consider  this  direotion  as  in  the  nature  of  a 
oondition  snbeeqaent,  imposed  on  the  wife ;  and  that  the  condition  aabiequent  having 
^e  effect  of  divesting  interests  previously  vested,  it  ought  to  be  stoictly  constoied ; 
and  having  regai-d  to  all  tfae  circumstances,  if  it  fails  in  any  of  the  oircnmstanoes  it 
appears  to  me  the  condition  fails. 

I  oannot  say  I  think  the  condition  itself  was  an  illegal  condition. 

[444]  Extract  from  the  Decres. — And  his  Lordship  doth  declare,  that  the 
direction  contained  in  the  codicil  to  the  said  testator's  stud  will,  bearing  date  the  22d 
day  of  November  1841,  that^  in  the  events  therein  mentioned,  the  trustees  and 
executors  should  retain,  &e.,  &c.,  is  void  and  of  no  effect,  and  doth  decree  the  same 
aceordinj^y. 


[444]  Powell  v.  Wright.  April  16, 1844. 

Observations  on  what  is  termed  the  "substantial  representation,"  in  a  suit  of  absent 
parties,  and  how  far  such  absent  parties  are  bound. 

After  bill  filed  but  before  subpcena  served,  the  Defendant  assigned  the  subject-matter 
of  the  suit.  Held,  that  the  assignee  was  a  necessary  party,  and  that  tbe  Court 
would,  if  necessary,  grant  an  injunction  to  restrain  any  further  assignment. 

Scheduled  creditors  to  a  creditor's  deed,  who  were  not  parties  thereto,  held  not 
necessary  parties  to  a  suit  by  a  subsequent  incumbrancer,  to  have  the  monies  out 
of  which  it  was  intended  to  pay  such  creditors  raised,  the  trustees  being  parties. 

This  case  came  on  upon  objections  for  want  of  parties,  under  the  39th  General 
Order  of  August  1841.  (Ord.  Can.  176.) 

By  indentures  of  the  13th  and  15th  of  December  1834,  certain  estates  were 
conveyed  by  Lord  Wellesley  and  his  eldest  son  to  trustees,  to  raise  a  sum  of  £462,000. 
This  was  to  be  applied,  in  the  first  place,  in  payment  of  certain  specified  charges 
which  did  not  exhaust  the  whole,  and  the  residue  was  to  be  paid  to  Lord  Wellesley 
for  his  own  use. 

By  indenture  of  the  16th  of  December  1834,  and  made  between  Lord  Wellesley 
of  the  one  part,  and  Messrs.  Springall  and  Thompson  of  the  other  part,  Lord  Wellesley 
appointed  the  surplus  of  the  £462,000  to  Messrs.  Springall  and  Thompson,  upon  trust 
to  pay,  in  such  order  and  priority,  and  in  such  manner  and  way,  in  all  respects,  as 
the  said  trustees  should  tn  their  discretion  think  fit,  to  the  several  persons  whose 
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Damea  were  specified  in  the  [446]  first  and  second  schedules  thereunder  written,  die 
several  sums  of  money  set  opposite  to  their  respectiye  names,  being  respectively 
principal  sums  or  debts  alleged  to  be  due  by  Lord  Wellesley  to  such  several  persons, 
upon  judgment,  bond,  and  simple  contract,  or  otherwise,  or  so  much  d  the  same 
several  sums,  as  the  said  trustees  should  agree  to  pay,  in  full  for  such  respeetire  debta, 
and  pay  the  residue  to  Lord  Wellesley.  The  schedules  contained  the  names  of  130 
creditors,  but  none  of  them  were  parties  to  the  deed. 

In  1836  Lord  Welleslev  granted  to  the  Plaintiff  an  annuity,  for  securing  whicb 
he  chained  the  aurpluB  of  we  £463,000,  after  satisfying  the  sums  mentionecT  in  the 
deed  of  the  16th  of  December  1834. 

This  bill  was  filed  on  the  9th  of  January  1841,  to  have  the  tansts  of  ihe  deed  of 
the  IGth  of  December  1834  carried  into  execution,  and  to  obtain  payment  oi  the 
Plaintiff's  annuity  which  was  in  arrear. 

None  of  the  creditors  mentioned  in  the  deed  of  the  16th  of  December  1834  were 
made  parties  to  the  suit,  but  the  bill  prayed,  that,  if  necessary,  this  bill  might  be 
taken  to  be  a  bill  on  behalf  of  all  persons  interested  in  the  execution  of  the  deed  of 
the  16th  of  December  1834. 

One  of  the  Defendants,  by  his  answer,  submitted  whether  the  several  creditors 
named  in  the  schedules  to  the  deed  of  the  I6th  of  December  1834  were jprq>«ly 
represented  in  this  suit,  and  he  stated,  that  on  the  2d  of  June  1842  Lord  Wellealqy 
and  his  son  had  conveyed  the  trust  estate  to  JcAn  Smith  of  Bwent  8treet»  in  fee, 
for  securing  a  sum  of  £7000,  which  mortgage  was  created  before  the  Defendant  wa» 
served  with  the  [446]  sahpoma  in  this  suit,  and  he  submitted  whether  Jc^  Smith 
was  not  a  necessary  or  proper  party  to  the  suit 

Mr.  Eindersley,  and  Mr,  Cfaandless,  for  the  Plaintiff.  The  schedule  creditors 
not  being  parties  to  the  deed,  acquired  no  interest  in  the  estate,  nor  any  right  to 
enforce  the  tnists  of  the  deed ;  Garrard  v.  Lord  Lauderdale  (3  Sim.  1,  and  2  Rnsa.  & 
M.  451),  Foster  v.  Blaekstme  <1  Myl.  &  K.  297,  and  3  CI.  &  Fin.  456).  Their  numbem 
would  also  render  it  impossible  to  proceed  in  this  suit,  if  they  were  all  made  parties. 

Smith,  being  a  purchaser  pendente  liie,  is  bound  by  theproceediugs,  and  need  not 
and  cannot  be  made  a  party  to  this  bill  (see  Bishcp  of  Jrinokater  v.  Pmnct  11  Yes. 
197  ;  Metcalfe  T.  Fvivertoft,  2  Yes.  &  K  305) ;  this  bill  cannot  therefore  be  said  to  be 
defective  for  want  oi  parties. 

Mr.  Turner  and  Mr.  Toller,  eotUrii.  The  creditors  are  neoessary  parties;  for 
cireumetsiiceB  may  have  happened  since  tho  deed  was  oommnnicated  to  them,  wbidi 
^ve  them  an  indefeasible  interest  in  the  trusts  of  the  deed.  The  Plaintiff  baa  an 
interest  opposed  to  that  of  the  creditors ;  their  rights  cannot  be  adjudicated  on  ia 
their .  absence.  The  Defendants,  however,  do  not  require  that  they  should  all  be 
made  parties  :  all  they  want  is  to  have  them  sub^ntiaUy  represented,  by  making  some 
of  the  class  Defendants,  by  which  means  they  will  be  bound  and  prevented  inelatating 
a  multiplicity  of  suits  of  their  own. 

[The  Master  of  the  Bolls.  Where  some  only  of  a  class  are  made  patties,  it  is 
a  very  inaccurate  mode  of  expression  to  sa^  that  they  represent  the  rest  The  othen 
ma^  be  peifectly  ignorant  of  the  proceedings,  and  [4473  <^  what  is  really  gcnog  on. 
It  IB  a  matter  of  convenience  or  necessity  when  the  Court  allows  one  to  sue  on  behalf 
of  the  rest  In  consequence  of  the  difficulty  arising  from  the  number  of  parties 
interested,  the  Court  relies  on  the  assistance  of  one  the  class,  on  tiie  faiui  that 
having  the  same  interest  with  the  absent  parties,  the  facts  as  affecting  them  will  be 
fairly  brought  before  the  Court  But  in  such  a  case  as  this,  how  could  you  prermt 
another  of  the  same  class  filing  bis  own  bill,  if  he  will  not  submit  to  be  re|Hres«ited 
by  the  person  party  to  the  record  1  Besides  which,  the  Defendants  named  to 
represent  the  class  would,  in  this  case,  be  selected  by  the  Plaintiff  himself;  if  tboee 
only  whom  the  Plaintiff  pleases  be  made  parties,  it  would  be  strange  to  say  that  the 
others,  who  are  absent,  would  be  bound.] 

The  principle  of  representation  has,  however,  long  been  sanctioned ;  Codtfrwrn  t. 
Thompson  (16  Veq.  321),  Adair  v.  The  New  Bher  Company  (11  Ves.  444).  Though  the 
conveyance  to  Smith  was  after  the  filing  of  the  bill,  still  it  does  not  Kppeu  wtt  the 
suit  has  be«i  duly  registered  as  dire^ed  by  the  2  Vict  c.  11  (s.  Tii.X  and  thereian 
he  would  not  be  boundby  it 
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Mr.  Kindereley,  in  reply.  It  is  for  the  interest  of  lUl  parties  that  the  j&462,000 
should  be  raised,  and  the  Court  will  then  see  to  its  due  distribution. 

The  Master  of  the  Rolls  [Lord  Langdale].  This  case  comes  before  me  upon 
two  objections  for  want  of  parties  taken  by  the  Defendant. 

One  objection  is,  that  certain  creditors  named  in  the  schedules  to  the  deed  of  the 
16th  of  December  1834  are  ^4tt]  not  any  of  them  substantially  madeparties  to  this 
suit.  The  other  is,  that  Smith,  the  assignee  of  the  interest  of  Lord  Wellesley,  under 
a  deed,  ezecated  subsequent  to  the  filing  of  the  bill,  is  not  before  the  Court 

The  case  seems  to  be  thi^  Lord  WeUesley,  being  indebted,  and  his  estates  being 
subject  to  charges  of  large  amount,  in  1834,  soon  after  his  son  came  of  age,  made 
arrangements  for  raising  a  large  sum  of  money  to  satisfy  the  charges ;  and  aoeordingly, 
in  December  1834,  a  provision  was  made  for  raising  £462,000,  which  was,  in  the  first 
place,  to  be  applied  in  satisfaction  of  the  several  charges  on  the  estates  which  were 
enumerated  in  the  deed.  The  amount  of  the  charges  was  less  than  the  amount  to  be 
raised,  and  the  surplus  was  intended  for  the  benefit  of  Lord  Wellesley. 

It  seems  to  have  been  part  of  the  same  transaction,  that  this  surplus  should  be 
aj^iied  in  the  pai-tieular  manner  stated  in  the  deed  of  the  16th  of  December  1834.  fiy 
this  deed.  Lord  Wellesley  appointed  the  surplus  to  Springall  and  Thompson,  in  trust 
to  apply  it  as  they  should  think  fit,  in  payment  of  the  scheduled  creditors,  and  to  hold 
the  sarplus  upon  trust  for  Lord  Wellesley.  There  appear  to  be  about  130  names  set 
forth  in  the  schedules,  but  none  of  them  are  parties  to  the  deed.  These  crediton, 
not  being  parties  to  the  deed,  and  not  beingin  a  situation  to  demand  the  ezeonticHi 
of  the  trusts,  must  each  depend  upon  Lord  Wellesley  for  payment  of  his  demand. 

In  1836  grants  of  annuity  were  made  to  the  Plaintiff  by  Lord  Wellesley,  which 
were  seouredupon  the  surplus. 

After  the  great,  I  may  say  wilful,  delay,  that  has  taken  place  on  the  part  of  the 
Defendants,  I  am  not  [4^]  surprised  that  these  objections  for  want  of  parties,  in  the 
nature  of  a  dilatory,  are  now  made  by  them.  First,  as  to  the  persons  mentioned  in 
the  schedule  to  this  deed,  I  am  by  no  means  persuaded  that  it  was  necessary  to  make 
any  of  them  parties ;  I  do  not  know  bow  they  could  make  any  claim  or  insist  on  the 
performance  of  the  trust  of  a  deed  executed  by  Lord  Wellesley,  merely  for  making 
a  provision  for  the  payment  of  his  own  debts ;  and  the  deed  giving  to  the  creditors 
no  interest  in  the  estate,  or  in  the  produce  of  the  estate. 

If  I  were  wrong  in  that  conclusion,  then  comes  the  question,  whether  1  un  to 
consider  them  sufficiently  represented  in  this  suit.  The  argument  is  singular  when 
you  have  regard  to  the  position  of  the  parties ;  for  if,  under  this  deed,  the  scheduled 
creditors  have  an  interest  to  be  protected,  I  cannot  think  that  the  solicitor  of  the 
Plaintiff  is  the  proper  person  to  act  for  them.  That,  however,  is  not  the  question 
before  mo;  the  question  is,  whether,  supposing  they  are  necessary  parties,  their 
interests  will  be  sufficiently  protected,  not  whether  there  is  a  representation  of  their 
interests. 

Evervbodh?'  most  be  conseions  of  the  great  difficulties  which  exist  in  cases  of  this 
kind.  The  dourt  in  conformity  with  the  principles  of  equity,  has  adopted  a  genmtl 
nil^  not  to  dispose  of  any  matter,  not  to  bind  any  man  a  interest,  or  male  any 
declaration  of  any  man's  right,  in  his  absence. 

The  complication  of  human  afiiEurs  has,  however,  become  such,  that  it  is  impossible 
always  to  act  strictly  on  this  general  rule.  Cases  arise,  in  which,  if  you  hold  it 
necessary  to  bring  before  the  Court  every  person  having  an  interest  in  the  question, 
the  suit  could  never  be  brought  to  a  conclusion.  The  consequence  would  be  [460] 
that  if  the  Court  adhered  to  the  strict  rule,  there  would,  in  many  cases,  be  a  denial 
of  justice.  This  has  induced  the  Courts  to  sanction  a  relaxation  of  the  rule.  And, 
accordingly,  they  have  said,  if  we  can  be  satisfied  that  we  have  before  the  Court, 
persoDS  whose  interests  are  the  same  as  the  interests  of  those  who  are  absent,  we  will 
be  content  to  hear  the  cause  upon  the  argument  of  such  persons ;  and  if  we  are  then 
satisfied  that  the  case  has  been  fairly  and  honestly  presented,  we  will  order  the 
distribution  of  the  fund  on  the  representation  of  the  persons  present.  Thou^  the 
Court  will  thus  make  a  distribution,  I  have  never  heard  that  the  proceedings  in  the 
suit  are,  to  idl  intents,  binding  on  the  absent  parties.  So  far  as  I  know,  it  has 
never  declared  that  the  absent  persons  are  to  be  cut  off  from  all  chance  of  oorreoting 
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any  error  which,  in  consequence  of  their  abeence,  may  have  been  made  to  tlieir 
prejudice.  The  Courts,  in  these  cases,  are  always  rnnning  tJie  risk  of  ddng  what 
may  be  prejudicial  to  the  absent  parties. 

A  vague  sort  of  expression  has  been  used  in  these  oases,  that  you  must  have  s 
'*  substantial  representation ; "  but  it  really  comes  to  this,  that  in  simple  cases  the 
Court  requires  all  parties  interested  to  be  present,  but  in  a  complicated  matter  it  is 
contented  wit^  something  less.  This  is  the  reason  why  often,  in  vague  language, 
you  speak  of  "  sabstantial  representation."  It  is,  however,  a  nile  of  oonveniwce,  and 
nothing  is  more  va«ue ;  for  the  Court  is  under  the  necessity  of  conadOTOg  the 
(arcnmstanoes  of  eaon  case,  and  the  degree  of  difficalty  in  the  proceeding :  tliis  malm 
it  necessary  to  give  minute  and  caref  m  attention  to  the  matters,  to  look  at  Uie  natnre 
of  the  case  and  of  the  suit,  the  Plaintiff's  cUum,  and  whether  there  are  any  advene 
interests  to  protect. 

I  think,  that  if  it  is  necessary  to  have  some  peraon  to  represent  the  interest  the 
creditors  mentioned  in  [461]  the  deed,  we  have  persons  sufficient;  we  have  the 
trustees,  one  of  whom  is  the  assignee  of  a  beneficial  interest  under  a  creditor. 

I  lay  out  of  sight  the  observation,  that  the  individual  who  represents  the  trustee* 
is  the  solicitor  of  t^e  Plaintiff.  There  have  been  instances  in  which  parties  hariog 
adverse  interests  have  been  represented  by  one  solicitor,  and  yet  the  case  has  beea 
very  properly  conducted,  in  such  a  way  as  to  bring  before  the  Court  everything 
necessary  for  maintaining  the  interest  of  each.  In  many  cases,  however,  a  very 
eonaiderabld  and  serious  miaiy  has  resulted  from  that  mode  of  conducting  a  esse. 
Sir  John  Leadi  laid  down  the  rule,  that  in  no  case  whatever  should  a  solicitor  set  for 
Plaintiff  and  Defendant ;  and  if  be  found  that  was  done>  he  took  strong  measures  to 
put  a  stop  to  it :  but  the  rule  could  not  be  enforced,  for  the  solicitor  had  the  power 
of  resorting  to  the  expedient  of  acting  by  another  solicitor  nominated  by  himself. 
Experience  of  this  has  made  me  come  to  the  conclusion,  that  where  the  same  persoo 
acts  for  persons  supposed  to  have  adverse  interests,  it  is  better  that  the  truth  should 
be  known,  than  that  there  should  be  a  pretence  of  different  solicitors  acting  when,  in 
point  of  fact,  there  is  but  one ;  in  the  one  case  you  have  vigilance  and  attention  psid 
to  the  subject,  which  would  not  be  if  there  was  a  mutual  accommodation  of  names. 
Having  regard  to  the  nature  (rf  the  deed,  and  of  the  suit  and  other  partienlars,  ny 
opinion  is,  that  the  first  objection  must  be  overruled. 

With  respect  to  the  other  technical  objection,  as  to  Smith,  I  am  inclined  to  thiok 
under  the  oiroumstanoes  of  this  case,  that  he  onght  to  be  made  a  party  to  these 
prooeedinn,  but  that  cannot  be  done  by  amendment. 

[462]  Mr.  Kindersley.  The  objection  is  to  the  present  record ;  however,  we  wiD 
undertake  to  bring  him  before  the  Court  by  a  supplemental  bill. 

The  Mastkr  of  the  Rolls.  If  necessary,  you  may  apply  for  an  injunction  to 
prevent  the  Defendant  making  future  assignments.  (Daly  v.  KeUy,  4  Dew's  P.  G- 
p.  440.) 

Order. — It  was  declared  that,  according  to  the  present  state  of  the  record,  the 
parties  mentioned  in  the  first  objection  were  not  necessary  parties  in  Uiis  smt,  and 
the  Plaintiff  undertaking  to  file  a  supplement  bill  to  make  John  Smith  a  partyto  this 
suit,  it  was  ordered  that  the  said  objections  be  ovoruled,  and  the  costs  were  rewrred 
to  the  hearing. 

[462]   Lewis  v.  Smith.   May  3,  1844. 

Where  an  answer  is  found  impertinent,  the  Plaintiff  is  entitled  to  the  co8t«^  tod  the 
Master  has  no  disoredon  on  the  subject. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the  Court 

Mr.  James  Parker,  for  the  Plaintiffs. 

Mr.  Turner  and  Mr.  Shebbeare,  for  the  Defendant  Green. 

The  Master  of  the  Rolls  [Lord  Langdale].  This  was  a  petitaon  of  the 
Defendant  John  Harry  Green,  praying  that  a  certificate  of  impertinence  in  the 
answer,  and  a  auhpana  for  costs,  mi^t  be  dischai^ed. 


Digitized  by  Google 


TBUT.4n. 


HABTKY  V.  8HELT0N 


1141 


Id  the  month  of  January  1844  the  Plaintiff,  alleging  impertiDenoe  in  the  answer 
of  the  Defendant,  procured  [463]  the  usual  order  of  reference  to  the  Master;  and  on 
the  6th  of  February,  the  Master  being  of  opinion  that  the  answer  was  impertinent  to 
a  hu^  extent,  made  his  report  or  certificate  accordingly. 

The  Master,  at  the  same  time,  stated,  that  in  the  view  which  he  took  of  the  case, 
it  was  not  a  case  for  costs,  and  that  he  should  not  give  ooste  against  the  Defendant. 

This  was  done,  on  the  supposition  that  the  Master  had  a  discretion  upon  the 
subject  of  costs  in  such  a  case :  but  this  was  denied  by  the  Plaintiff. 

The  oerdficate  was  filed  on  the  8th  of  February,  and  on  that  day  the  Plaintiff 
gave  notice  to  the  Ddendant,  that  he  should  proceed  to  tax  and,  if  necessary,  to 
enforce  payment  of  the  costs  in  the  usual  manner ;  and,  furtiier,  that  die  Defendant 
was  not  to  refrain  from  exceptinj^  on  the  suppoeid<Hi  tJiat  he  waa  not  liable  to  costs. 

To  this  the  Defendant  answered,  that  tne  Mastw  had  given  no  oosts^  and  he 
relied  on  that. 

The  Plaintiff,  however,  persevered,  and  on  further  consideration  the  Master  was 
of  opinion,  that  according  to  the  practice  of  the  Court,  the  Plaintiff  was  entitled  to 
costs,  and  that  the  Master  had  no  discretion  on  the  subject ;  and  accordingly,  after 
the  warrant  to  exponge  was  taken  out»  and  the  costs  left^  Taxing  Muter  was 
requested  to  tax  uiem.  They  were  taxed,  and  a  svipoena  for  payment  of  them  was 
issued. 

I  am  of  opinion,  that  the  Master  has  no  authority  to  determine  whether  the 
Defendant  is  or  is  not  to  pay  the  costs  occasioned  by  impertinence  in  his  answer. 

[464J  Brfore  the  order  of  December  1833,  after  the  impertinenoe  had  been  foand, 
the  Plaintiff  was  entitled,  as  of  course,  to  an  order  to  expunge  the  impertinent 
matter,  and  for  the  taxation  and  payment  of  the  costs.(l)  And  the  32d  Order 
(Ordines  Can.  60),  directing  the  Master  to  expunge  the  impertinence,  and  enabling  him, 
without  further  order,  to  tax  the  costs,  did  not  do  more  than  rdieve  the  Plaintiff 
from  the  expence  of  obtaining  an  order,  which  he  was  previously  entitled  to  as  of 
course. 

The  Master  was  enabled  to  do,  without  order,  that  which  before  he  oould  only  do 
under  an  order,  which  the  Plaintiff  obtained  as  of  course. 

It  appears  to  me  that  the  Master's  second  thoughts  were  lij^t,  and  tbrt  be  had 
no  discretion  to  refuse  the  costs  which  the  Plaintiff  demanded. 

Ou  reading  the  afSdavits,  and  after  communicating  with  the  Master,  I  have  great 
doubt  whether  the  Ddendant  was  really  misled,  or  under  any  mistake  which 
prevented  him  from  endeavoaring  to  obtain  relief  from  the  report  in  due  time. 

Nevertheless,  it  may  have  been  so ;  and  if  the  Defendant  now  informs  me  that  be 
is  advised  that  be  has  good  ground  for  excepting  to  the  report,  I  think  that  I  ought 
to  give  him  leave  to  do  so,  and  to  stay  the  proceeding  for  the  costs  antil  the 
exertions  are  disposed  of.(2) 

If  he  does  not  now  intfmd  to  enept,  I  must  dismiss  t^is  petition. 

[466]   Harvey  v.  Shelton.   July  3,  4,  1844. 

[S.  C.  13  L.  J.  Ch.  466.  9  Will.  3,  c.  16,  was  repealed  by  the  Arbitration  Act,  1889 
(62  &  53  Vict.  c.  49).  On  point  as  to  time  in  which  motion  must  be  made,  see 
now  B.  S.  C.  0.  64,  rr.  7,  14 ;  In  re  CorpmUion  of  Hvddersfield  and  Jaamb,  1874, 
L.  B.  17  £q.  476  ;  In  re  GaUsp  and  Ceniral  QueenOand  Meat  Export  Company,  1890^ 
25  Q.  B.  D.  230.] 

Award  set  aside,  on  the  ground  of  interviews  having  taken  place  between  the 

arbitrator  and  one  party,  in  the  absence  of  the  other. 
Similar  misconduct  on  the  part  of  the  person  applying,  will  not  prevent  the  Court 

setting  aside  the  award,  for  the  matter  concerns  the  due  administration  of  justice. 

(1)  See  Hinde's  Pr.  256,  1  Turn.  &  V.  Pr.  782,  1  Newland's  Pr.  277,  1  Harrison's 
Ghana  Pr.  193 ;  Museoti  v.  HaUied,  4  B.  C.  C.  222 ;  and  Tyrrel  v.  Bedifer,  1  Mer.  132. 

(2)  See  also  De$anget  v.  Qregory,  6  Sim.  473;  and  Everett  r.  Pr^fhargiA,  12  Sim. 
4G4. 
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A  motion  was  made  to  dwmlBS  a  bill,  in  pursuance  of  an  award ;  it  came  on  apon  tbe 
last  day,  on  which,  under  the  statute,  an  application  could  be  made  to  set  aside  tl» 
award.  The  Respondent  then  made  objections  to  the  award,  and  the  modw  wu 
ordered  to  stand  over,  with  liberty  for  the  Respondent  to  ^re  notice  oi  motka  to 
dispute  the  award.    Held,  that  this  operated  as  an  extension  of  the  time. 

This  was  an  application  on  the  part  of  the  Plaintiff,  to  set  aside  an  award ;  the 
material  circumstances  relating  to  which  were  as  follows  : — 

Disputes  arose  between  the  Plaintiff  and  Defendant,  which  gave  rise  to  a  crou- 
suit)  which  proceeded  to  a  decree  to  take  the  aocoants.  The  partaes  thenapoa 
referred  the  matters  in  difference  to  the  arbitration  of  a  Mr.  Wdufietd. 

Two  meetings  took  place  between  the  parties  before  the  arbitrator,  on  the  SStli 
and  27th  of  September  1843,  respectively ;  and  on  the  second  oocasion,  it  wu 
arranged,  that  the  accounts  should  be  referred  to  Mr.  Norris,  an  accountant  It  was 
sworn,  on  the  one  side,  that  at  the  second  meeting  it  was  a^rreed  that  a  farther 
meeting  of  the  parties  should  take  place  before  the  arbitrator ;  but  this  was  denied 
by  the  other  side. 

Norris,  however,  proceeded  in  the  examination  of  the  acooaots,  but  before  the 
award  was  made,  the  following  oiFOumstanoe  took  plaooj  which  was  relied  on  u 
invalidating  the  award : — 

"  On  the  6th  oi  December  Shelton  was  sent  for  by  the  u*tHtrator,  to  meet  him  at 
the  office  of  the  accountant)  on  which  occasion  he  was  called  upon  to  entlain  an  entry 
of  £350  in  die  ledger,  and  which  [466]  Shelton  pointed  out  to  the  arbittator  to  have 
been  acddentally  overlooked  by  the  accountant,  and  with  which  the  arbitrator  was 
satisfied ;  and  nothing  else  whatever  passed  or  took  place  at  such  meeting  in  rdstioD 
to  the  matters  in  reference,  or  any  of  them.  On  the  27th  of  January  Shelton  was 
again  sent  to  by  the  arbitrator,  to  meet  him  at  the  office  of  the  accountant^  when  he 
was  again  called  upon  by  the  arbitrator  to  ex{^ain,  as  he  thought,  an  omissioii 
j£37,  10s.  in  the  account,  and  one  or  two  other  small  omissions,  all  of  which  sams 
Shelton  pointed  out ;  upon  which  the  arbitrator  was  satisfied,  uid  the  accountant 
expressed  his  surprise  that  he  had  overlooked  the  same,  and  regretted  to  have  thut 
troubled  Shelton ;  and  nothing  else  passed  between  Shelton  md  the  arUtnUw  on 
such  last  occasion,  or  at  any  other  time,  except  in  giving  tiie  «xplaDaci<ms  heraa- 
before  mentioned  and  required  by  such  arbitrator." 

Neither  the  PlaintUT  nor  any  person  on  his  behalf  was  present  at  these  met/daff 
between  Shelton  and  the  arbitrator. 

On  the  other  hand,  it  was  objected,  that  Harvey  had  sent  to  the  arbitratcHr  a  letter 
relating  to  the  matters,  which  he  had  not  communicated  to  the  other  aide,  and  that 
he  also  had  attended  the  arbitrator  uid  accountant  in  the  absence  of  Shelton. 

Mr.  W.  T.  Daniel,  in  support  of  the  motion,  contended,  that  the  award  wai 
invalid ;  first,  because  at  the  second  meeting,  it  had  been  agreed  that  a  furthv 
meeting  of  the  parties  should  take  place,  yet  the  award  had  been  made  without  sot 
such  further  meeting  having  been  had.  In  Dodingtm  v.  Hudson  {I  Bingham,  384), 
the  De-[467]-fendant's  attorney,  swore  he  understood  the  arbitrator  meant  to  have 
called  another  meeting,  and  none  having  been  had,  the  Court  set  aside  ike  award 
So  in  Pepper  v.  Qarkma  (1  Moore,  H8),  where  arbitrators,  who  had  proceeded  in  a 
reference,  informed  tihe  Defendant,  vho  was  present  at  the  meetanj^  that  tiiey  would 
suspend  their  {H'oceedings  till  the  books  of  account  had  been  referred  to,  it  was  bdd, 
that  the  having  afterwards  made  an  award  in  his  absence,  without  examining  sodi 
books,  was  a  ^od  ground  for  setting  aside  the  award.  And  in  WaJker  v.  FrobiAer 
(6  Yes.  70 ;  and  see  In  re  Plews,  Q.  B.  January  29,  1845),  an  award  was  set  aside, 
the  arbitrator  having  received  evidence,  after  notice  to  the  parties  that  he  would 
receive  no  more,  in  which  they  acquiesced. 

Secondly,  because  there  had  been  private  meetings  between  Shelton  and  the 
arbitrator,  where  statements  had  been  made  in  the  absence  of  the  Plaintiff,  which  the 
Plaintiff  had  not  the  opportunity  of  meeting,  and  which  influenced  the  arUtntw't 
decision ;  and  that  this  was  manifestly  contrary  to  the  first  principles  of  justioe. 

Thus  where  a  private  exunination  of  a  party  by  arbitxators  had  taken  |daoe,  the 
Court  of  Common  Pleas  set  aside  an  award :  In  the  matier  of  Hick  (8  Taunt.  694). 
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Thirdly,  he  relied  on  emnv  in  tiie  award,  the  particulars  of  which,  however,  it  is 
not  necessary  to  state. 

Mr.  Turner  and  Mr.  Glasse,  amtrdt.  On  the  first  pointy  the  evidence  shews 
distinotly  that  there  was  no  arrangement  made  at  the  second  meeting  for  a  further 
hearing.  All  that  then  remained  to  be  done,  was  a  matter  of  aooount,  to  be  settled 
hy  the  arbitrator  with  the  asfflstance  of  the  accountant. 

r4683  Secondly,  the  interviews  between  the  arbitrator  and  Shelton  on  the  subject 
of  the  accounts,  do  not  invalidate  the  award.  It  waa  a  mere  mercantile  arbitration. 
Id  Matam  v.  Trower  (By.  &  Moo.  17)  each  of  the  parties  had  bem  examined  in  the 
absence  of  the  other,  and  it  havioe  been  objected  that  the  award  was  void  in 
eoDBeqnence,  Chief  JusUm  Abbott  sua,  "  It  does  not  appear  that  either  party  desired 
to  be  present  when  the  other  was  examined ;  legal  men  indeed  usually  examine  one 
party  in  the  presence  of  the  other,  but  among  mercantile  persons  a  different  practice 
prevails;  the  umpire  here  was  a  mercantile  man,  and  the  Defendants  not  having 
expressed  a  desire  to  be  present  at  the  examination  of  the  PUdntiffs,  cannot  now 
object  to  its  having  taken  place  in  their  absence."  Again  the  Plaintiff  himself  has 
been  guilty  of  equal  irregularity  by  oooimunicatiing  privately,  by  letter,  witAi  the 
arbitrator,  and  by  attendiitg  alone. 

Mr.  Parker,  for  other  parties. 

Mr.  Daniel,  in  reply. 

Watson  on  Arbitration  (p.  75,  217,  349),  and  Fetherttone  t.  Coaper  (9  Vea.  69), 
were  also  cited. 

The  Master  of  the  Bolls  [Lord  Langdale].  This  is  a  motion  to  set  aside  an 
award,  to  which  two  distinct  objections  are  taken.  The  first  objection  is,  that  at 
the  meeting  on  the  27th  of  September  1843,  when  all  parties  were  heard,  it  was 
distinctly  arranged,  or  at  least  it  was  by  Mr.  Harvey  understood  to  be  distinctly 
arranged^  that  there  should  be  [469]  another  meeting  of  all  the  parties  before  the 
arbitrator,  for  further  discussing  their  rights  and  interests ;  yet,  contrary  to  that 
arrangement  or  understanding,  no  such  subsequent  meeting  ever  took  place,  and  that 
on  this  account,  the  proceedings  were  irregular  and  the  award  ought  to  be  set  aside. 

It  is  next  alleged,  that  between  the  meeting  of  the  27th  of  September  and  the 
date  of  the  awu^  on  the  13th  of  February  1844,  when  the  award  was  made,  the 
arbitrator  had  two  private  meetings  with  one  of  the  litigant  parties,  in  relation  to 
^  matters  which  were  the  subjects  of  tiie  arbitration ;  which  is  contrary  to  the  first 
principlefl  of  justice,  and  that  in  consequence  of  that  irregularity  and  impropriety  the 
award  ought  to  be  set  aside. 

I  shall  make  but  one  observation  upon  the  first  of  these  objections,  because  the 
realty  material  one  is  the  second.  I  think  that  both  parties  may  very  reasonably 
be  supposed  to  be  mistaken  on  this  point,  for  each  of  the  two  parties  having  been 
heard  at  length  before  the  arbitrator,  and  having  stated  what  he  thought  fit,  the 
matter  was  referred  to  an  accountant,  agreed  on  by  both  parties,  in  whose  hands  the 
books  aud  documents  relating  to  the  matter  in  question  were  to  be  deposited,  and 
both  parties  were  to  have  access  to  them  in  the  presence  of  the  accountant.  Now  it 
might  reasonably  enough  have  been  supposed,  od  the  one  hand,  when  the  several 
parties  had  discussed  their  right«  before  the  arbitrator,  if  nothing  remuned  but  to 
take  the  acoounta  by  the  examination  of  the  books,  in  the  ordina^  way,  that  there 
might  be  no  occasion  for  an^  other  meeting  before  the  arbitrator,  for  the  purpose  of 
adversely  discussing  their  nghts ;  on  the  other  hand,  it  was  perfectly  reasonable  for 
either  party  to  suppose,  that  if,  upon  the  examination  of  the  books,  disputed  [460] 
itoma  or  questions  should  arise,  the  parties  should  have  the  opportunity  of  discussing 
them  before  the  arbitrator.  I  think  that  the  state  of  things  was  suc^  and  the  facts 
of  Bucli  a  nature,  that  one  may  reasonably  suppose,  that  each  party  formed  some 
.erroneous  notion  on  the  subject. 

If  this  matter  had  afterwards  proceeded  with  perfect  regularity,  I  should  have 
conceived,  that  it  was  open  to  the  arbitrator  to  have  a  further  meeting  or  not^ 
aooordiD^  as  the  exigency  of  the  matter  might  require,  and  that  if  the  matter  did  not 
require  a  further  meeting,  he  might  have  properly  made  bis  award  without  one. 
This  is  the  view  I  take  of  the  first  question. 

With  regard  to  the  second  question,  we  must  look  to  the  situation  in  which  these 
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parties  stood.  There  were  questions  upon  the  accounts  which  might  have  to  U 
discussed.  The  accounts  were  to  be  examined,  and  it  might  be  material  that  eiefa 
party  should  hare  access  not  only  to  the  books,  but  also  to  the  accountant  who 
was  examining  them  for  the  purpose  of  drawing  conclusions  from  them.  Mr.  Sbdtoo 
seems  to  have  been  perfectly  familiar  with  the  accounts  and  the  books ;  the  other  ntrtj 
had  not  had  the  same  opportunities.  The  arbitrator  distinctlv  states,  that  the  boob 
were  to  be  left  with  him,  and  that  either  party  was  to  be  at  liberty  to  examine  nieh 
books  in  his  presence.  It  does  not  appear  whether  Mr.  Shelton  ever  availed  bmuelf 
of  that  right,  but  my  impression  from  the  afl^vits  is,  that  he  did  not ;  though  he 
certainly  had  a  right  to  att«nd  Mr.  Norris  to  look  at  the  books.  I  think  it  moat  be 
considered  that  he  had  a  right  to  make  such  communications  to  Mr.  Norria,  who  was 
not  the  Judge,  but  merely  an  assistant  on  that  occasion.  Mr.  Harvey,  whaterer 
might  have  been  his  right,  seems,  with  the  consent  of  Mr.  Norris,  to  have  gene  t 
very  considerable  [461]  length,  for  he  attended  Mr.  Norris,  had  an  opportuDitjr  of 
seeing  the  abstracts  and  extracts  which  Mr.  Norris  had  made  from  the  acoounta, 
which  he  corrected  and  checked  by  the  books,  and,  according  to  the  statemeDt,  Mr. 
Norris  was,  in  general,  satisfied  with  what  was  done.  It  does  not  appear  that,  at  tho 
period  to  which  I  am  now  referring,  he  had  had  any  communication  whatever  with 
the  arbitrator. 

The  matter  seems  to  have  gone  on  till  the  montii  of  December  1843,  iriiea  this 
circumstance  took  place :  Mr.  >i  orris  found  himself  in  difficulty  with  reapeet  to  the 
sum  of  X360 ;  he  communicated  it  to  Mr.  Wakefield,  who  also  had  a  difficulty  on  it^ 
and  Mr.  Wakefield  then  summoned  Mr.  Shelton,  one  of  the  litigant  parties,  to  attoid 
him,  for  the  purpose  of  explaining  this  matter.  It  is  greatly  to  be  r^retted  tbst  he 
did  not,  at  the  same  time,  summon  Mr.  Harvey  to  attend  him.  I  must  assume  that 
Mr.  Harvey  had  an  interest  in  the  question  respecting  the  item  of  X350,  because  th« 
account  was  to  be  taken  in  which  he  was  interested ;  however,  Mr.  Wakefield  aeoda 
for  Mr.  Shelton  for  his  opinion,  consults  him  on  the  matter,  and  after  that  orasulta- 
tion  and  in  the  absence  of  Mr.  Harvey,  he  becomes,  in  some  way  or  other,  satisfied 
in  respect  of  that  item  of  XSdO.  Whether  the  result  of  such  satisfaction  wai 
accordant  with  or  contrary  to  the  interest  of  Mr.  Harvey  does  not  appear.  There  ii 
no  proof,  nor  in  such  a  case  do  I  apprehend  there  could  be  proof,  that  the  result  to 
which  Mr.  Wakefield  came  was  in  uiy  wi^  {mjudidal  to  Mr.  Harvey.  Howevo-,  we 
have  this  state  of  things :  a  question  arises  affecting  the  interest  of  Mr.  Harvey ;  the 
Judge  has  a  private  interview  with  one  part^,  discusses  the  matter  with  him,  and 
through  the  representations  made  by  that  one  in  the  absence  of  the  other,  he  beoniM 
satisfied,  and  comes  to  a  conclusion  on  it. 

[4621]  A  similar  proceeding  took  place  on  a  subsequent  occasion.  There  were 
other  items  in  respect  of  which  difficulties  again  arose ;  Mr.  Shelton  is  again 
summoned,  the  other  party  is  not  summoned ;  Mr.  Shelton  has  a  private  interrie* 
with  the  arbitrator,  the  matter  is  discussed  between  them,  explanations  are  gives, 
the  result  of  which  explanation  is,  that  the  arbitrator  is  satisfied,  and  the  interest  d 
Mr.  Harvey,  whether  for  or  i^inst  him,  is  again  bound  by  the  deoiBicHi  of  ^ 
arbitrator  (so  far  as  it  can  be  binding),  which  was  made  in  his  absenoe. 

It  is  80  ordinarv  a  principle  in  the  administration  of  jurtice,  that  no  perty  to  a 
cause  can  be  iJlowed  to  use  any  means  whatsoever  to  influence  the  mind  of  the  Jndge, 
which  means  are  not  known  to  and  capable  of  being  met  and  resisted  by  the  otfar 
party,  that  it  is  impossible,  for  a  moment,  not  to  see,  that  this  was  an  extnmdy 
indiscreet  mode  of  proceeding,  to  say  the  very  least  of  it.  It  is  contrary  to  eroy 
principle  to  allow  of  such  a  thing,  and  I  wholly  deny  the  difference  which  is  alleged 
to  exist  between  mercantile  arbitrations  and  legal  arbitrations.  The  first  prindplea 
of  justice  must  be  equally  applied  in  every  case.  Except  in  the  few  esses  where 
exceptions  are  unavoidable,  both  sides  must  be  heard,  and  each  in  the  presence  of  the 
other.  In  every  case  in  which  matters  are  litigated,  you  must  attend  to  the 
representations  made  on  both  sides,  and  you  must  not,  in  the  administeattoo  d 
justice,  in  whatever  form,  whether  in  the  regularly  constituted  Coorto  or  in  aibiUa- 
tions,  whether  before  lawyers  or  merchants,  permit  one  side  to  use  means  of 
influencing  the  conduct  and  t^e  decisions  of  the  Judge,  whicb  means  are  not  known 
to  the  other  side. 


Digitized  by  Google 


1  BAT.  ML 


HARVEY  V.  SHBI/rON 


1145 


[4681  It  is  argued  in  this  oa«e,  that  there  has  here  beea  eqnal  fault  on  the  other 
side,  and  that  I^rd  Eldon,  from  whom  every  wwd  that  has  fallen  is  entitled  to 
die  most  profound  attention,  has  said,  that  if  an  act  of  l^s  sort  is  called  in  question, 
the  party  who  seeks  relief  ought  not  himself  to  be  to  blame.  It  is  stated,  on  this 
occasion,  that  in  the  matter  of  this  reference,  Mr.  Harvey,  who  now  complains,  has 
himself  been  guilty  of  just  the  same  erroneous  conduct  as  Mr.  Shelton,  and  that  as  to 
Mr.  Shelton  it  was  not  his  spontaneous  act,  for  that  he  remained  passive  until  he  was 
invited  by  the  arbitrator  to  attend.  The  taiith  of  this  matter  does  not  appear 
satisfactorily  upon  the  affidavits;  but  with  respect  to  the  letter  <3t  the  19th  of 
January  1844, 1  cannot  allow  such  a  matter  to  pass  without  expressing  my  disappro- 
bstioQ  of  it  Mr.  Harvey,  in  my  opinion,  was  acting  extremely  wrong  m  writing  such 
a  letter  to  the  arbitrator,  unless  he  sent  a  copy  of  it  to  the  other  side ;  I  conceive 
that  he  was  at  liberty  to  make  his  own  repreaentation,  provided  he  imparted  it  to  the 
other  side,  but  otherwise  it  was  wrong.  This  sort  of  misotmduot  sometimes,  though 
larely,  occurs  here ;  long  statements  are  occasionally  sent  to  me  by  one  side ;  but  I 
hand  them  over  to  the  other  side,  and  take  care  that  no  kind  of  communication  is 
made  to  me  without  the  other  party  knowing  it.  I  think  the  arbitrator  should  have 
done  so  with  that  letter,  and  there  being  no  proof  that  it  was  ever  sent  to  Mr. 
Shelton,  I  cannot  let  the  circumstance  pass  without  expressing  my  disapprobation. 

Though  there  was  some  statement  made  to  the  arbitrator  by  Mr.  Harvey,  I  do 
not  know  what  it  was,  unless  I  can  collect  it  from  the  letter  of  the  19th  of  January  ; 
bat  assuming  a  private  statement  to  have  been  made,  I  must  add,  that  if  there  had 
also  been  a  private  interview,  and  an  erroneous  and  improper  private  inter-[464}- 
view,  between  Mr.  Harvey  and  the  arbitrator,  I  should  have  found  it  venr  difficult  to 
say,  that  this  species  of  misconduct  on  the  one  side  was  to  be  an  excuse  for  the  mode 
of  proceeding  which  was  adopted  on  the  other.  This  is  not  a  matter  of  mere 
private  consideration  between  two  adverse  parties,  but  a  matter  concerning  the  due 
administration  of  justice,  in  which  all  persons  who  may  ever  chance  to  be  litigant^  in 
Courts  of  Justice  or  before  arbitrators,  have  the  strongest  interest  in  maintaining 
that  the  principles  of  justice  shall  be  carefully  adhered  to  in  every  case. 

Under  these  circumstances,  I  am  of  opinion  that  this  award  cannot  stand,  and  I 
must  therefore  grant  this  motion. 

Another  point  arose  in  this  discussion,  with  re^rd  to  the  time  at  whitdi  the 
application  was  made^  and  which  it  is  thought  oonvement  to  separate  from  the  other 
points  in  the  ease. 

By  the  9  &  10  W.  3,  c.  16,  s.  2,  any  arbitration  or  umpirage,  procored  by 
corruption  or  undue  means,  shall  be  judged  and  esteemed  void  and  of  none  effect,  and 
aooordingly  be  set  aside  by  any  Court  of  law  or  Equity,  so  as  complaint  of  such 
corruption  or  undue  practice  be  made  in  the  Court  where  the  rule  is  made  for  sub- 
mission to  such  arMtration  m  umpira^,  before  A«  last  day  of  the  next  term  after  such 
arbitration  or  umpirage  made  and  published  to  the  parties. 

The  award  was  i^de  on  the  13th  of  February  1844,  and  communicated  on  the 
30th  March.  On  the  15th  April  1844  Shelton  moved,  pursuant  to  the  terms  of  the 
award,  to  dismiss  the  bill  without  costs,  but  Harvey  ob-[460}-jecting,  that  neither  the 
reference  nor  the  award  had  been  made  orders  of  Coiul^  the  motion  was  ordered  to 
stand  over. 

On  the  18th  of  April  the  reference  and  award  were,  ez  portef  made  orders  of 

Court. 

On  the  8Ui  of  May  (which  was  the  last  day  of  the  next  term  after  the  award  had 
been  made  and  publidied)  Shelton's  motion  to  dismiss  was  brought  cm,  when  Harvey's 
eounsel  stating  that  he  had  objections  to  the  award,  the  motion  <A  Shelton  was 
ordered  to  stand  over  till  the  first  day  of  the  following  term,  and  liberty  was  given 
to  Harvey,  if  he  should  be  so  advised,  to  give  notice  of  motion  to  dispute  the  award. 
He  gave  notice,  accordingly,  of  the  present  motion  on  the  18th  of  May. 

It  was  now  (on  the  3a  and  4th  of  July)  objected,  on  the  part  of  Shelton,  that  the 
time  limited  by  the  statute  (9  &  10  W.  3,  c.  16,  s.  2)  having  expired,  the  award  could 
not  be  now  set  aside :  RushworOi  v.  Barron  (3  Dowl.  P.  C.  317,  1  Har.  &  W.  122) ; 
and  that  the  time  could  not  be  extended.  Auriol  v.  Smith  (Turn.  &  R.  121),  AUarae* 
v.  Ow^beU  (Bunb.  265,  Barn.  E.  B.  152,  and  Tur.  &  B.  131,  n.). 
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On  tiie  other  haod,  it  was  said,  that  the  time  allowed      the  ststate  had  been 

extended  by  the  leave  given  on  the  8th  of  May ;  that  the  order  to  make  Uie  nh- 
miasion  a  rule  ought  to  have  been  obtained  before  the  award  had  been  made  {PomtU 
V.  King,  6  Yes.  9),  and  that  the  motion  to  make  an  award  an  order  of  Court  wag  not 
s  motion  of  course,  [466]  but  a  special  motion  to  be  made  upon  notice.  WiUaium 
T.  Page  (1  Hare,  280). 

Thk  Master  of  the  Bolls.  The  question  is,  whether  such  a  complaint  has  ben 
made  within  the  time  limited  by  the  statute,  as  to  enable  the  party  to  hiave  the  benefit 
of  his  objecti<m  to  the  award.  I  think,  under  the  circuDutances,  that  I  must  woada 
there  was  a  suflSdent  complaint.  There  was  a  motion  for  a  proceeding  to  cany  the 
award  into  execution,  which  was  brought  on  upon  the  very  last  day,  (m  the  day  n 
whioh  tiie  time  expired  within  which  a^plioatjon  could  be  made  for  relief.  The  order 
asked  was  then  resisted,  by  an  allegation,  made  in  Court  of  a  complaint  against  the 
award,  and  a  request  was  made  that  an  opportunity  might  be  given  for  making  i 
regular  and  formal  application.  I  think,  under  the  circumstances,  I  must  give 
wei^t  to  that,  though  I  confess  it  does  not  appear  so  clear  as  one  would  wish  it  to  be. 

The  form  of  the  order  was  next  brought  to  the  consideration  oi  the  Courts  and  it 
was  argued  that  the  order  should  be  drawn  up  nunc  pro  iune. 

The  Master  of  the  Bolls  directed  the  order  to  be  drawn  up  as  of  this  dsf ,  and 
the  facts  relating  to  the  different  applications  to  be  stated  on  the  face  of  the  nder. 
SiOf  however,  gave  no  coBta. 

[467]  Mackenzie  v.  Taylor.  July  17, 1844. 

[See  SiUiard  v.  Fulford,  1876,  4  Cfa.  D.  39S.] 

• 

Executors  directed  to  convert  and  invest  the  testator's  property,  allowed  it  to  be 
enjoved  in  specie  by  the  tenant  for  life.  Three  years  after  her  death,  they  acoooDted 
for  tne  value  and  paid  it  into  Court.  Held,  that  they  ou^t  to  pay  interest  fnn 
the  death  of  the  tenant  for  life  to  the  day  of  such  payment. 

A  residtiary  estate  was  divisible  amongst  several  persons.  An  account  was  made  iqi^ 
and  the  adults  received  their  shues.  The  infants  filed  a  bill  for  an  account  aeainit 
the  executors  and  the  other  residuary  legatees.  The  latter  being  satisfied,  depn- 
cated  the  proceedings.  The  accounts  tamed  out  to  be  subetantialfy  ooireck  Hdi 
that  tbe  costs  were  payable  out  of  the  Flaintiflb'  share  alone. 

The  testator  gave  his  residuary  personal  estate  to  his  executors  and  tnutea^ 
upon  trust,  as  soon  as  convenient  after  his  death,  to  convert  into  money  and  invest  tk 
same.  One  moiety  of  the  residue  was  given  to  Mr.  Newton,  and  one-fourth  was  gim 
to  Mrs.  Mackenzie  for  life,  with  remunder  to  her  children. 

The  testator  died  in  1824,  and  Mrs.  Mackenzie  died  in  1832.  This  bill  nt 
filed  by  her  children  against  the  executors  and  Mr.  Newton  for  the  administratks 
of  the  estate.  The  executors,  but  with  the  concurrence  of  Mrs.  Mackenzie,  bad 
neglected  to  convert  and  invest  a  part  of  the  testator's  property,  but  three  yean  ifw 
htr  death,  they  accounted  for  the  value  and  paid  Uie  amount  mto  Court.  This  gave 
rise  to  the  firat  question. 

The  second  question  was  as  to  the  costs.  It  appeared  that  the  executon  had 
aooonnted  to  Newton  for  his  share  of  the  residue :  being  satisfied,  he  by  his  tnswer 
objected  to  the  proceedings,  and,  at  the  first  hearing,  resisted  the  taking  of  any  aeeomito- 
On  the  cause  coming  on  for  further  directions,  the  costs  had  to  be  provided  for ;  and 
as  the  ciroumstances  of  the  case  were  not  such  as  to  render  the  executors  liaUe  to 
pay  the  costs,  the  question  was,  whether  the  costs  were  to  be  paid  out  of  the  whM 
residue,  including  that  received  by  Newton,  or  out  of  the  Plaintiffs'  share  only. 

[468]  Mr.  Qeorge  Turner  and  Mr.  Hitchcock,  for  the  Plaintiffs,  contended  that 
the  executors  were  chargeable  with  interest  on  that  part  of  the  estate  which  ihej  bid 
neglected  to  convert ;  and  that  as  this  was  a  suit  for  the  administration,  die  whole 
residue  ou^ht  to  bear  the  costs. 

Mr.  Baily,  for  the  widow  of  the  testator. 
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Mr.  KiDdersley  and  Mr.  Piggott,  for  the  executoi^  and  Mr.  Newton,  contended,, 
that  as  the  executors  had,  with  the  concurrence  of  Mrs.  Mackenzie,  and  for  the 
convenience  of  her  family,  refrained  from  converting  this  part  of  the  property,  they 
ought  not  to  be  charged  with  interest. 

Secondly,  that  as  Mr.  I^ewton,  who  had  received  his  share,  was  perfeetly  satisfied 
with  the  aooouDts,  and  had  deprecated  all  litigation,  he  ought  not  to  be  ordered  to  pay 
any  portion  of  the  costs  of  the  suit  out  of  bis  portion  of  the  residue. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Roua  [Lord  Langdale].  There  are  two  questions  in  this 
case.  The  first  is,  whether  the  executors  and  trustees  are  to  be  cbwgBd  with  interest 
on  the  infant's  share  of  tiie  property  or  on  any  part  of  it ;  the  other  relates  to  the 

costs  of  the  suit. 

It  seems  that  the  executors  rendered  an  account  which  turned  out  to  be  nearly 
correct,  except  as  to  the  value  of  a  steam-engine,  and  as  to  that  sum,  I  am  of  opinion 
that  no  interest  is  churgeable.  With  respect  to  the  rest,  it  was  given  to  Mrs. 
Mackenzie  for  life,  with  remainder  to  [469]  her  children.  It  seems  that  the  testator'a 
property  consisted  of  matters  cax>able  of  personal  enjoyment,  and  no  doubt  the  strict 
duty  of  the  trustees  was  to  convert  and  invest  the  produce,  and  then  to  pay  the 
income  to  the  tenant  for  life,  and  (ffeserve  the  corpus  for  the  children.  This  was  not 
done  on  this  occasion,  but  the'tenant  for  Ufe  was  allowed  to  have  the  enjoyment 
during  her  life ;  the  executors  have,  however,  charged  themselves  with  the  ^ue  of 
those  articles  not  converted  into  money.  There  can  be  no  doubt  of  what  was  the 
duty  (tf  the  executors  ;  the  tenant  for  life  acquiesced,  and  therefore  had  no  right  or 
reason  to  complain ;  but  that  does  not  apply  to  the  children,  whose  interest  was 
n^lected.  I  am  of  opinion  that  the  executors  are  chargeable  with  interest  at  the 
rate  of  4  per  cent  from  the  death  oi  the  tenant  for  life  to  the  tdme  when  the  money 
was  paid  into  Court. 

With  respect  to  the  costs,  the  bill  was  filed  by  ihe  infants  for  an  account  of  the 
residue.  It  appears  that  a  distribution  had  previously  been  made,  of  all  Uie  property 
except  the  share  of  the  infants.  The  question  is,  whether  the  distribution  was 
aatiaiaotory  to  Newton.  It  appears  from  the  scope  of  hu  answer  that  he  was  satisfied 
with  the  account  stated ;  and  he  reaisted  Uie  account  at  the  hearing.  Taking  the 
whole  transaction,  is  it  not  dear  that  the  bill  was  filed  for  the  benefit  of  the  infants 
alooe  ?  I  do  not  see  any  reason  for  charging  one  who  does  not  require  the  accounts 
to  be  taken,  with  the  costs  of  a  proceeding  which  he  resists. 

If  the  accounts  had  been  unsettled,  then  it  would  have  been  for  the  benefit  of  all 
that  they  should  be  taken,  and  each  ought  then  to  contribute  towards  the  expence. 
Newton  had  received  all  he  required,  and  I  think  from  his  answer  he  precluded 
himself  from  having  the  accounts  [4701  taken.  There  is  no  reason  for  charging  him 
with  the  costs  of  these  proceedings ;  they  must  be  paid  out  of  the  fund  recoverod  by 
the  suit. 

[470]  Lewis  v.  Smith.  Mardi  27,  May  2,  8, 18i4. 

The  common  injunction  against  several  Defendants,  may  be  dissolved  as  to  some^ 
before  all  have  answered,  and  the  proper  course  of  proceeding  for  that  purpose  is, 
for  those  who  have  answered  to  obtain  an  order  nisi,  as  of  course. 

An  action  at  law  had  been  commenced  against  the  Plaintiff  by  Messrs.  Smith  & 
Co.,  whose  firm  consisted  of  five  persons,  two  resident  in  Liverpool,  and  three  in 
Auatralia.  The  Plaintiff  filed  this  bill  against  Messrs.  Smith  and  others  praying, 
amongst  other  things,  an  injunction  to  restrain  the  proceedings  at  law,  and  the 
common  injunction  was  obtained  for  want  of  answer.  The  two  partners  resident  in 
England  having  filed  tfaeir  answer,  obtained,  as  of  course,  an  order  nui  to  dissolve  the 
injunctirai.   The  other  three  partners  resident  abroad  had  not  answered. 

Mr.  Turner  and  Mr.  Lewin  now  moved  to  make  absolute  the  order  nut  for 
difisolving  the  injunction. 

Mr.  James  Parker,  contrh,  argued,  firsi,  that  the  common  injunction  could  not  be 
dissolved  until  all  the  Defendants  had  answered,  for  that  is  the  form  of  the  order 
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iot  the  injunctioD,  and  the  answers  the  other  Defendants  might  be  most  material, 
and  that  which  would  be  a  defence  to  one  would  be  a  defence  to  all ;  besida^  it 
would  be  useless  to  diasolve  as  to  some  of  the  Flainti£b  at  law  only,  for  the  action 
<!Ould  not  proceed  while  any  Go-plaintiff  is  injoined ;  that  the  only  exceptioni  to 
this  rule  were  collusion  and  immateriality.  Seemdly,  that  if  it  could  be  diast^Ted 
before  all  the'Co-plaintiffs  at  law  had  answered,  then  that  the  order  nus  ought  not  to 
have  [471]  been  obtained  «  parte,  but  upon  a  special  application  to  the  Conrt. 
Thirdly,  that  the  order  ntst  whien  had  been  obtained  was  to  dusolre  as  to  afl^  and  thtt 
this  was  clearly  irregular. 

Mr.  Turner,  in  reply.  The  Defendants  have  proceeded  according  to  the  ordintry 
practice.  If  the  answer  of  the  other  Defendants  be  material,  that  most  be  proved 
upon  shewing  cause. 

3  Dan.  Prac.  265,  Wyatt's  Prac.  Beg.  234 ;  Bohem  t.  Porter  (Bamanl,  Cauoe. 
Rep.  352) ;  Moweroft  r.  Donaldam  (1  Fow.  Praa  266) ;  Bowles  v.  Orr  (1  Tou.  &  Coi 
iExoh.),  474);  v.  StmUm(2  Y.  &  J.  75);  LmlDelvm  t.  Smvffi  (Mos.  954);  TodiT. 
Dimor  (2  Sim.  &  S.  477);  St.  John  v,  Cargill  (3  Anst  933);  Naylor  v.  MtdMeUm  (2  Had. 
131);  Moniague  v.  Hill  (4  Ross.  128);  Nanney  t.  Fmighan  (8  Sim.  439);  GUuseoUY.  TV 
Copper  Miners'  Company  (II  Sim,  314) ;  and  the  cases  referred  to  in  the  judgment  of 
the  Court,  were  cited. 

The  Master  of  the  Rolls.  I  think  it  right  to  look  at  the  cases  and  the  form 
of  the  order.  There  may  be  inconvenience  on  toth  sides ;  but  as  some  of  the  pirtin 
are  on  the  opposite  side  of  the  world,  it  would  be  hard  indeed  if  the  injunction  oooM 
never  be  dissolved  against  those  who  are  here. 

May  2.  The  Master  of  the  Rolls  [Lord  Langdale].  In  this  case,  the  PUintiff 
obtained  the  common  order  for  an  injunction  to  restrain  the  Defendants  who  had  not 
£4721  answered,  from  proceeding  in  an  action  at  law  against  the  PlaintifF. 

Tne  Defendants  against  whom  the  order  was  duu»  were  five  in  number;  two  d 
them  M6  in  this  country,  the  other  three  are  abroad. 

The  two  Defenduita  who  are  here,  having  answered,  have  obtained  an  order  of 
course  to  dissolve  the  injunction,  unless  cause  be  shewn  to  the  contrary. 

The  order  appears  to  me  to  be  somewhat  ambiguously  expressed,  hut  I  think  that 
I  must  construe  it  to  be  an  order  to  dissolve  the  injunction  as  against  the  DdcD^ti 
upon  whose  petition  it  was  obtained,  unless  cause  he  shewn  to  the  contrary. 

The  Plaintiff  contends  he  is  not  bound  to  shew  or  to  undertake  to  shew  any  caoae, 
upon  the  order  of  two  Defendants,  before  the  other  three  have  answered. 

Beyond  all  question  the  general  rule  is,  that  the  injunction  is  not  to  be  dissolTed 
till  all  the  Defenduits  have  answered,  and  this  hein^  so,  it  is  unusual^  and  eenerallj 
useless,  for  some  of  the  Defendants  to  attempt  to  dissolve  t^e  injunotion  tiu  all  iriio 
are  injoined  have  answered. 

There  are  authorities  which  appear  to  me  to  shew  the  mode  of  proeeeding  in  sodi 
cases. 

The  case  of  Joseph  v.  DaubUday  (1  Ves.  &  B.  497)  was  under  the  consideradcm  of 
Lord  Eldon,  at  different  times  during  several  years.  There  were  two  sets  of  Defen- 
dants com-[473]-pri8ed  in  the  injunction,  Doubleday  and  others,  who  desired  to 
dissolve  the  injunction,  and  Mowbray  and  others.  In  August  1810  Lord  Eldon,  apoe 
a  special  motion  made  by  Doubleday  and  others,  made  an  order  nist  to  dissolve  the 
injunction  against  them.  On  a  motion  afterwards  made  to  make  that  order  ahsolate, 
and  also  to  mssolve  the  injunction  u^inst  Mowbray  and  others,  who  had  not  answered, 
exceptions  to  the  answer  of  Doubleday  and  others  were  shewn  as  oansei  and  tlie  naoal 
reference  was  made  to  the  Master. 

It  was  auc;ge8ted,  in  the  argument  for  the  Plaintiff  in  the  present  cue,  that  in  all 
such  cases,  the  order  nin  ought  always  to  \»  asked  for  by  special  motioD ;  but  the 
proceeding  in  JoK^  v.  Doahleday  was  conducted  otherwise. 

Doubleday  and  others  having  put  in  a  further  answer,  obtained,  as  of  course^  so 
order  nisi  to  dissolve  the  injunction  as  against  them,  and  in  July  181 3  that  order  was 
made  absolute  on  the  merits.  And  subsequently,  in  the  year  1816,  the  answer  d 
Mowbray  and  others  being  put  in,  they  obtained  an  order  ma  to  dissolve,  as  at  cmnt, 
and  afterwards  that  order  was  made  absolute  and  the  injunotion  was  dissolved 
generally. 
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Aglin,  in  Naylor  t.  MiddUton  (2  Mad.  131)  an  injunction  being  obtained  against- 
two,  one,  on  putting  in  his  answer,  moved  specially  to  dissolve  the  injunction  as  to 
both.  This  motion  was  refused  with  costs,  on  the  ground  that  an  order  nui  waa 
necessary  on  the  behalf  of  the  Defendant  moving. 

[474]  And  in  Todd  v.  Dismor  (2  S.  &  St.  477)  an  injunction  waa  obtained  against 
three.  One  having  answered,  untruly  su^ested  that  all  had  answered,  and  there* 
upon  obtained  an  order  nisi  to, dissolve  the  injunction  against  all.  This  was  iiregolar^ 
and  the  Vice-CbaQcellor  said,  one  Defendant  having  answered,  has  a  right  to  move  to 
dissolve  the  injunction  as  anunst  hinueU,  but  must  not  in  the  order  mn  suggest, 
ooDtrarr  to  the  faot^  that  all  have  answered. 

And  in  The  Imperial  Cfa$  Light  Cumpemy  v.  ClaHee  and  Dixon  (Younge,  680),  Dixon 
having  put  in  his  answer,  obtained  an  order  ntn  to  dissolve  the  injunction.  It  was 
shewn,  as  special  cause,  that  Clarke,  in  whose  name  the  action  was  brought^  had  not 
put  in  his  answer,  but  the  injunction  was  dissolved  as  to  Dixon. 

These  authorities  seem  to  me  sufficient  to  shew,  that  an  injunction  against  several 
Defendants  to  restrain  them  from  proceedings  at  law,  may  be  dissolve,  as  against 
some  of  them  before  all  have  answered,  and  that  the  proper  course  of  proceeding 
fw  that  purpose  la,  for  those  who  have  answered  to  obtain  an  order  nisi,  and  that  the 
Phuntiff  must  thereupon  shew  cause  why  the  order  nut  should  not  be  made  absolute. 

May  8.  On  thia  day,  Mr.  Kinderslc^  and  Mr.  James  Parker  shewed  cause.  They 
argued  that  as  it  appeared  from  the  answer  already  pat  io,  that  the  transactions  were 
known  to  the  parties  in  Sydney  alone,  to  whom  the  partners  in  England  by  their 
answer  referred,  the  Court  ought  not  to  dissolve  the  injunction  until  the  PlaintifT 
[476]  had  acquired  full  information  from  the  partners  in  Sydney,  who  alone  were 
competent  to  give  it. 

Mr.  Turner  and  Mr.  Lewin,  coiUrd,,  contended  that  the  injunction  ought  to  be 
dissolved  as  to  the  Defendants  who  had  answered,  especially  as  it  appeared,  from  the 
statements  in  the  bill,  that  the  question  between  the  parties  was  one  imper  to  be 
determined  in  a  Court  of  law,  and  that  the  bill  was  in  fact  demurrable. 

I^i  Mastkb  of  thx  Rolls,  under  the  circumstances,  declined  to  diasotve  the 
injunction. 

[476]   Ck>TXOUB  V.  PlOGX.   Manh  19,  20,  May  6,  1844. 
[S.  0.1 3  L.  J.  Ch.  323;  8  Jur.  626.] 

Devise  to  A.  for  life,  with  remainder  to  her  first  child  and  his  or  her  heirs ;  but  if 
such  child  should  die  under  the  age  of  twenty-one  years  without  leaving  issue,  then 
in  like  manner  to  the  second,  third,  and  every  other  child  of  A.,  regard  being  had 
to  their  seniority,  and  to  their  respective  deaths  under  age  without  leaving  lawful 
issue  ]  for,  in  case  of  issue,  it  was  the  testator's  will  that  they  should  inherit  tiie 
estate,  and  he  thereby  gave  the  same  to  him  or  her,  and  to  his  or  her  heirs  accord- 
ingly. But  in  case  A.  died  without  leaving  iasue  of  her  body,  or,  having  issue, 
such  issue  should  die  under  the  age  of  twenty-one  without  leaving  issue,  then  he 
devised  the  estate  over. 

A.  never  bad  any  issue.   Held,  that  she  took  a  life-estate  only. 

Joshua  Nunn,  by  his  will,  dated  in  June  1787,  devised  the  estate  in  question, 
which  was  of  copyhold  tenure  to  his  wife  Protesia  for  life.  After  her  decease,  he 
devised  the  same  to  his  daughter  Mary  Ann  Nunn  for  life,  and  from  and  after  her 
decease,  he  gave  the  same  to  the  first  child  of  the  body  of  Mary  Ann  Nunn,  whether 
male  or  female,  and  to  his  or  her  heirs  or  assigns  for  ever;  but  if  such  child  should 
depart  this  life  under  the  age  of  twenty-one  years,  without  leaving  issue  of  his  or  her 
body  lawfully  begotten,  then  [476]  he  devised  the  estate  to  the  second  child  of  the 
body  of  his  said  daughter  Mary  Ann  Nunn,  and  to  the  heirs  and  assigns  of  such 
second  child ;  and  in  case  the  second  child  should  die  under  the  age  of  twenty- 
one  years,  and  without  leaving  issue  of  his  or  her  body  lawfully  be£Ott«n,  then  he 
devised  the  estate  to  the  third  child  of  the  body  d  his  said  daughter  Mary  Ann 
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Nunn,  and  so  on  to  the  fourth,  fifth,  and  all  and  every  other  child  and  children  of 
the  body  of  his  said  daughter  to  be  b^otten  as  aforesaid,  regard  being  had  to 
seniority  of  age  and  priority  of  birth  of  such  child  and  children,  and  to  tb«r  serml 
and  respective  deaths  under  age,  and  without  leaving  lawful  issue  of  dieir  bodies; 
for,  in  case  of  issue,  it  was  the  testator's  will  that  such  issue  shonld  inherit  sfon- 
said  estate,  and  he  thereby  gave  the  sune  to  him,  or  her,  and  to  his  or  her  hein 
accordingly. 

But  in  case  his  daughter  Mary  Ann  departed  this  life  vri^mit  leavmg  ime  t^htt 
body  lawfully  begotten,  or,  havinj^  issue,  suoh  issae  should  die  under  the  age  of 
twenty-one  years  without  leaving  issne  lawftdly  to  be  begotten  as  afwesaid,  ton  be 
devised  the  estate,  with  the  appurtenances,  to  Mary  Ann  Goymour  for  her  lif^  and 
after  her  decease  he  gave  the  same  to  Nunn  Groymour  in  fee. 

The  testator  died  in  1787;  his  wife  Frotesia  died  in  1801 ;  whereupon  the  deriaed 
estate  became  vested  in  the  daughter  Marv  Ann,  the  wife  of  the  Defendant  Pigga  She 
died  in  1832  without  having  had  any  child  ;  but  having  in  1816  suffered  a  costomvr 
recovery  of  the  property,  under  which  the  Defendant  claimed.  The  Plaintff  was  U» 
heir  of  Nunn  Gk)ymour,  to  whom  the  estate  was  given  in  fee  in  the  events  contem- 

Elated  by  the  will ;  and  Mary  Ann  Gk>ymour,  his  [477]  mother,  having  died  in  1801, 
e  bv  this  bill  made  claim  to  the  estate. 
The  Tffincipal  question  was,  whether  Mrs.  Pigge  was,  ondor  the  Umitatiou 
contained  in  Uie  above  will,  tenant  in  tail,  <a  tenant  tor  life  only. 

Mr.  Kindenlev  and  Mr.  E.  G.  White,  for  the  Plaintiff.  Hra.  Pigge  was  tenaat 
for  life  only  nnder  the  limitations  oontained  in  the  will.  The  first  UraiUtioii  is 
expressly  to  her  "for  life."  Under  the  next  limitation  "to  the  first  child  of  her 
body,"  &c.,  her  children  took  as  purchasers;  and  there  is  an  executory  limitatiai 
over  to  the  second  child,  in  case  of  the  death  of  the  first  under  twenty-ooe  witiwut 
leaving  issue  of  his  body,  and  similar  limitations  to  the  other  children. 

The  subsequent  clause  is  that  on  which  the  Defendant  will  rely — namely,  "in 
case  his  daughter  departed  this  life  without  leaving  issue  of  her  body  lawfullj 
b^otten,  or,  having  such  issue,  such  issue  should  die  under  the  aee  of  twenty-one 
years  without  leaving  issue  lawfully  to  be  beeotten  as  aforemd."  In  this  cUose  tbe 
word  "  issue "  must  be  construed  "  children, '  which  has  been  frequently  dooe  in 
■other  cases;  2  Powell's  Devises,  537,  Ginger  dem.  fFhite  v.  White  (WiUes,  m\ 
Chodright  dem.  Docking  r.  Dunham  (Douglas,  251),  Carter  v.  Benidtt  (2  ^t.  55U 
The  words  "  as  aforesaid "  have  the  effect  of  referring  to  the  prior  limitation  to  tk 
^'children,"  and  of  attaching  to  the  word  "issue"  the  force  of  the  antecedent expm- 
sion  "  children."  The  limitation  over  is  therefore  limited  to  a  failure  of  the  objecuof 
the  [478]  prior  limitation,  Ellicomhe  v.  Gompertz  (3  Myl.  &  Cr.  127),  and  conseqaeatlr 
the  life-estate  of  Mrs.  Pigge  was  not  enlarged  by  the  subseqaent  devise  on  tbe  dert^ 
of  Mrs.  Pig^e  without  leaving  issue,  &c. 

The  limitation  over  is  therefore  good,  and  in  the  events  which  hare  h^^Ksai 
has  taken  effect.  • 

But  the  Defendant  will  insist,  that  whatever  might  have  been  the  extent  d 
Mrs.  Pigg's  estate,  and  even  if  she  were  mere  tenant  for  life,  the  limitatioa  o*«< 
being  contingent  (which  we  admit,  it  being  a  linutation  over  with  a  double  aspect: 
Doe  dem.  Davy  v.  BwnsaU  (6  Term  B.  30,  and  1  Bos.  &  P.  215),  was  destroyed  bf  tbe 
recovery ;  but  the  answer  is,  that  the  estate  being  copyhold,  the  freehold  wbieh  wu 
in  the  lord  was  sufficient  to  support  all  contingent  estates,  Scriven  on  Cofj^<^ 
(page  476),  and  to  prevent  their  being  destroyed  by  the  recovery  sufivred  by  a  mere 
tenant  for  life. 

Mr.  Turner  and  Mr.  Chandless,  contrtk  The  daughter,  Mrs.  Pi^^  took  an 
estate  tail,  which,  with  all  the  subsequent  remainders,  has  been  destroyed  by  the 
customary  recovery.  A  gift  to  A.  for  life  with  a  limitation  over,  in  case  A  ■ 
dying  without  issue,  primd  faeie,  gives  an  estate  tail  to  A. :  it  is  for  the 'Plaintiff  to 
make  out  the  contrary. 

The  general  scope  and  object  of  the  will  is,  that  the  children  and  thor  une 
should  aU  inherit,  and  that  the  estate  diould  not  go  over  nntal  t^ere  shonld  be  tt 
entire  [479]  failure  of  such  issue.  The  testator  says,  "in  case  of  issu^  it n*  bis 
-will  wki  such  issue  should  inherit  the  aforesud  estate,  uid  he  thereby  p.it  tbe 
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flame  to  him  or  her,  and  to  his  or  her  heirs  accordingly."  This  is  the  intention. 
Nov  the  general  rule  is,  that  where  you  find  a  limitation  to  a  class  of  issue  which 
does  not  enable  all  the  issue  to  take,  and  there  is  a  gift  over  upon  a  general  failure 
of  issue,  an  estate  tail  is  created  in  the  parent ;  consequently,  if  it  can  be  shewn 
that  the  prior  limitations  do  not  enable  the  whole  of  the  issue  to  take,  the  words 
"dying  without  leaving  issue,"  &c.,  must  be  construed  so  as  to  give  an  estate  tail  to 
Mrs.  ^gge.  Here  it  is  to  be  observedi  that  in  the  gift  to  the  second  and  subsequent 
ohiMren,  the  words  of  limitation  to  hu  or  her  heirs,  are  omitted,  so  that  they 
would  take  estates  for  life,  and  their  issue  would  be  unprovided  for,  unless  yon  hold 
^t  tiie  mother  took  an  estate  tail 

The  limitation  under  which  the  Plaintiff  claims  has  been  destroyed  by  the  recovery. 

Mr.  Rogers,  for  a  mortgagee,  asked  to  have  the  bill  dismissed  against  him  with 

«06t8. 

Mr.  Kindersley,  in  reply.  The  word  "estate,"  in  which  the  gift  to  the  third  and 
subsequent  child  is  expressed,  would  carry  the  fee,  as  in  the  case  of  the  first  and 
second  child ;  and  then  the  testator  afterwards  adds  that  regard  is  to  be  had  to  the 
respective  deaths  of  such  children  under  age,  and  without  leaving  lawful  issue  of  their 
bodies,  &e.  The  issue,  therefore,  of  the  second  and  subsequent  children  would  be 
provided  for  under  the  prior  limitation. 

14X10]  The  following  cases  wen  cited ;  Bom^M  v.  PqpAom  <1  P.  Wms.  54^ 
d.  Lyde  v.  (1  Term  B.  693),  Dot  d.  GUman  v.  Mkiey  (4  East^  313),  Makohn  v. 
Taglor  (2  Russ.  &  MyL  416),  FnmJcs  v.  JVi»  (3  Beav.  182),  Doe  d.  Loam  v.  Learn 
(1  Q.  B.  Rep.  229),  Lewie  d.  Ontvmd  v.  Waiara  (6  East,  336),  EedaHe  v.  GaU  (1  Buss. 
&  Myl.  540),  Parr  v.  SwmdeU  (4  Buss.  283),  NichoU  v.  NichoU  (2  W.  Black.  1X59), 
Tarback  v.  Tarbuck  (2  Jarman  on  Wills,  375),  ffutchmaon  v.  Ste^ikens  (1  Keen,  240), 
Grinuhaioe  v.  Pickup  (9  Sim.  591),  Fanderplank  v.  King  (3  Hare,  1). 

May  6.  The  Masteb  of  the  Roli^  [Lord  Laagdalel  The  question  is,  what 
estate  the  testator's  daughter,  Mary  Ann,  took  under  the  wilU  The  Defendant 
alleles  that  she  took  an  estate  tail ;  that  a  recovery  of  the  estate  was  suffered ;  and 
that  reason  of  such  recovery  and  a  settlement  and  wil],  the  estate  became  vested 
in  the  Defendant.  The  Plaintiff,  on  the  contrary,  alleges  that  the  will  gave  a  life- 
estate  only  to  Mary  Ann  Nunn ;  axid  if  such  be  ioe  cas^  be  is  entitled  to  the  estate 
under  the  devise  over. 

After  a  devise  to  Protesia  for  life,  there  is  another  distinct  devise  to  Mary  Ann 
for  Ufe ;  it  is  clear  that  the  intention  was  to  give  to  Mary  Ann  an  estate  for  life  only ; 
and  the  question  is,  whether  the  words  which  the  testator  has  used  are  such  as 
necessarily  enlarge  that  estate  to  an  estate  tail.  The  gift  of  a  life-estate  to  Mary 
Ann  is  immediately  followed  by  gifts  to  the  children,  successively,  in  words  which 
probably  give  siic-[481]-cessive  estates  tail  to  the  children.  The  testator  contemplated 
the  children  of  Mary  Ann  as  the  persons  who,  after  her,  were  to  have  the  succession ; 
and  the  issue  of  the  bodies  of  the  children,  respectively,  were  to  have  the  succession 
after  them ;  and  such  children  and  issue,  respectively,  being,  by  the  express  words 
he  has  used,  shewn  to  be  in  his  contemplation,  he  has  used  the  words  upon  which  the 
■c^aestion  arises,  "  in  case  my  said  daughter  Mary  shall  deftart  this  life  without  leaving 
issue  of  her  body  lawfully  begotten,  or  having  issue,  such  issue  shall  die  under  tiie  age 
of  twenty-one  years  without  waving  issue  Uvtull^  to  be  begotten  as  aforesaid."  I  am 
of  opinion  tiiat  these  words  must  be  construed  with  reference  to  the  preceding  clauses, 
and  that  the  words  "  issue  of  the  body,"  when  used  with  reference  to  the  daughter, 
must  be  understood  to  mean  the  "children,"  to  whom,  subject  to  the  daughter^  life- 
estate,  the  property  is  previously  devised.  It  is  as  if  the  testator  had  said,  "  in  case 
my  daughter  shall  depart  this  life  without  having  any  child,  or  having  children,  such 
children  shall  die  under  twenty-one  years  of  age  without  leaving  lawful  issue."  The 
issue  of  the  children  being  issue  of  the  mother,  the  estate  was  to  go  over  only  in  the 
event  of  there  being  no  issue  of  the  mother,  but  still  the  words  do  not  appear  to  me 
to  be  such,  as  to  connect  the  life-estate  given  to  the  mother  with  the  implied  gift  to 
the  issue,  and  to  give  to  the  mother  an  estate  tail  by  implication. 

I  am  therefore  of  opinion,  that  Mary  Ann,  the  testator's  daughter,  upon  the  Ime 
ixmstruotion  of  the  wil^  took  only  an  estate  for  life,  and  that  the  Plaintiff  is  now 
entitled  to  the  estate  under  the  devise  over. 
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Let  an  account  be  taken  of  the  rents  for  six  years  before  the  bHl  was  filed,  sod 
declare  that  the  Defendant  [482]  Pif^e  was  not  entitled  to  make  the  mort^i^of 
die  29th  of  September  1837  to  Veai;gitt,  and  that  he  ought  to  redeem  the  same. 

[482]  Caicpbill  v.  Cahpbxll.  ifoy  8,  1844. 

[See  DauOdsm  v.  iTmaUsm,  1670,  L.  B.  10  £q.  639.] 

Executors  were  directed  to  apply  a  competent  part  of  the  interest  of  a  fund  towards 
the  maintenance  and  education  of  the  testator's  son,  durincr  his  minority,  sDd 
accumulate  the  rest]  and,  after  attaining  twenty-one,  to  apply  a  moiety  of  the 
dividends  for  his  support  till  he  attained  twenty-five,  and  to  transfer  the  fund  at 
twenty-five,  with  a  gift  over  if  he  died  between  twenty-one  and  twenty-five.  The 
son  attained  twenty -one  between  the  periods  of  payment  of  the  half-yearly  divideode^ 
Held,  that  there  should  be  no  apportioDment>  and  that  he  was  entitled  to  tiie  wfade 
half-yeu'ly  dividend  received  after  he  came  of  age. 

The  testator  gave  his  residuary  estate  to  his  ezeoutors,  "upon  trast  to  apply  a 
competent  parti  ftt  the  discretion  of  his  troatees,  of  the  interest  and  dividaids  arisii^ 
tiierefrom,  for  or  towards  the  maintenance  and  education  of  his  eon  James  Campbell 
during  his  minority,  and  from  time  to  time  to  accumulate  the  residue  of  such  interest, 
&c.,  and  after  he  should  attain  twenty-one,  to  pay  and  apply  a  moiety  of  the  last- 
mentioned  interest  and  dividends,  in  and  for  his  support,  until  he  attained  twenty-five ; 
and  after  he  should  have  attained  twenty-five  years,  upon  trust  to  pay,  transfer,  and 
assign  the  said  residue  of  his  personal  estate  unto  his  said  son ;  but  in  ease  his  said 
son  should  attain  twenty-one,  but  should  die  before  he  attained  twenty-five,  leaving 
children  him  surviving,"  then,  upon  certain  trusts,  for  such  children.  And  in  case  he 
should  die  under  twenty-five  years  without  leaving  any  children,  then  in  trust  for  the 
testator's  daughters  equally. 

The  testator  died  in  May  1835. 

On  the  11th  of  January  1844  £548  was  received  for  a  half-year'a  dividends  cm  a 
sum  of  Bank  3  per  cents.  [483]  standing  in  the  name  of  the  Aooountant-QttMFal,  and 
forming  part  of  the  residuary  estate  of  the  testator. 

The  son  atttained  twenty-one  on  the  3lBt  of  October  1843. 

This  was  the  petition  of  James  Campbell,  praying  payment  of  a  moi^y  of  itu 
dividends  received  since  he  attained  twenty-one,  and  claiming  the  whole  XS48,  on  tbo 
ground  of  its  having  been  received  after  he  attained  twenty-one. 

Mr.  B.  Parry,  in  support  of  the  petition. 

Mr.  Kindersley,  for  the  executors,  submitted,  that,  under  the  4  &  5  W.  4,  c.  32, 
the  Petitioner  was  only  entitled  to  an  apportioned  part  of  the  dividends  which  aocniei 
duo  in  January  1844 ;  for  the  children  of  the  Petitioner,  if  they  became  entitled  te 
the  funds,  might  insist  that  the  Petitioner  was  only  entitled  to  half  of  that  p(»tioB 
the  dividends  which  accrued  after  he  attained  twenty-one. 

Thb  Mastbr  of  thx  Roli£  [Lord  Langdale].  I  do  not  think  that  thia  is  a  cue 
for  an  apportionment  of  the  dividends. 

[484]   Man  r.  Bickftts.   May  30,  July  3,  1844. 

[[Affirmed,  1  Ph.  617 ;  41  E.  R.  767.] 

A  suit  was  instituted  bv  the  creditors'  and  official  assignee  of  a  bankrupt  The 
creditors'  assignee  died  before  decree,  the  official  assignee  died  after  decree,  and 
a  new  official  assignee  being  appointed,  bis  name  was,  on  motion,  substituted  under 
the  6  G.  4,  c.  16,  B.  67,  as  Plaintiff  in  the  suit 

This  bill  was  filed  by  James  Man,  the  oredit<n«'  assignee,  and  George  Laddngtw, 
tiie  official  assignee,  of  a  bankrupt.    James  Man  med  in  March  1842,  leaving 
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Lickington  surriviDg  him,  and  a  decwe  was  made  in  the  cauiBe  on  tihe  22d  of  Febmaiy 
1844.  (Ante,  93.)  In  March  1844,  after  the  decree  had  been  pronounced,  but  before 
it  bad  beeu  entered,  LaokinfftoD,  the  official  assignee,  who  was  then  the  sole  Plaintiff, 
died,  and  on  the  2d  of  Apru  1844  William  Turquand  was  appointed  official  assigneo 
io  room  of  Lackington.  A  motion  was  now  made  under  the  6  O.  4,  c.  16,  s,  67,  and 
1  &  2  W.  4,  c.  56,  8.  24,  that  the  name  of  Turquand  might  be  henceforth  substituted 
in  the  place  of  Man  and  Laokington,  or  of  Lackington,  in  all  further  proceedings  in 
these  causes,  in  the  same  manner  as  if  Turquand  had  been  originally  a  party  thereto. 

By  the  sixty-seventh  section  of  the  6  6.  4,  c  16,  it  is  enacted,  "That  whenever 
an  assignee  shall  die,  or  a  new  assignee  or  assignees  shall  be  chosen  as  aforesaid,  no 
totion  at  law  or  suit  in  equity  shall  be  thereby  abated,  but  the  Court  in  which  any 
action  or  suit  is  depending  may,  upon  the  suggestion  of  auoh  death  or  nmovaX  and 
new  choice,  allow  the  name  of  the  sumving  or  new  assignee  m  aasignees  to  be 
substituted  in  the  place  of  the  former ;  and  such  action  or  suit  shall  be  prosecuted  in 
the  name  or  names  of  the  said  surviving  or  new  assignee  or  assignees,  in  the  8ame< 
maoDer  as  if  he  or  they  had  originally  commenced  the  same." 

[4851  Mr.  Hallett,  in  support  of  the  motion. 

Mr.  Kent,  eofUril,  for  the  Defendant  T.  B,  Ricketts,  objected  to  the  form  of  the 
notice  of  motion,  it  not  stating  on  whose  behalf  the  motion  was  made,  and  contended 
that  this  section  did  not  apply  to  the  present  case,  and  that  a  supplemental  bill  was 
necessary. 

The  Master  of  the  Bolls  [Lord  Lan^dale].  I  think  that  the  yice-Chanoellor 
of  England  has  made  orders  of  this  description,  and  I  will  take  an  opportunity  of 
looking  at  them. 

The  Act  provides  that  the  estate  shall  vest  in  the  new  assignee,  and  that  the  new 
usignee  may  be  substituted  by  "su^^gestion."   I  should  have  felt  some  difficulty  aa 
to  the  proper  mode  of  giving  operation  to  the  direction  as  to  the  suggestion,  but  for- 
the  orders  of  the  Yice-Ghancellor  of  England. 

The  unreported  cases  of  Fori  v.  Weston^  Bourne  v.  Walker,  and  Nouaille  v.  Flighi^ 
were  afterwards  referred  to  (see  next  page),  and  on  the  3d  of  July 

The  Master  of  the  Rolls  ordered  the  name  of  Turquand  to  be  substituted  in 
the  place  of  Lackington  deceased  as  a  Plaintiff  in  the  suit ;  and  that  the  suit  should 
be  prosecuted  in  the  same  manner  as  if  Lackington  had  been  originally  a  Plaintiff 
therein. 

Note. — See  Mendhtm  v.  Robinsonj  I  Myl.  &  K.  217 ;  Bambriggt  t.  BUoTj  Younge^ 
386;  Lloyd  v.  Waring,  \  Coll  536. 


[486]    Between  E.  Fobt  and  H.  Stracey  (Assignees  of  Brickwood),  a  Bankrupt, 
PlamUffs  ;  and  JoHN  WssTON,  Defendant.   V.-C.   ManA  14,  1826. 

On  26th  of  February  1826  Bolland  was  appointed  a  new  assignee  of  the  bank- 
rupt, in  the  place  of  Stracey,  The  had  become  bankrupt,  since  the  commencement  of 
the  suit.    On  the  motion  of 

Mr.  Coombe,  it  was  ordered  "  That  the  name  of  Bolland  be  substituted  in  the 
place  of  the  said  Stracey  as  such  assignee  as  aforesaid.  And  that  this  suit  be  prose- 
cuted in  the  names  of  ^e  said  Plaintiff  Fort  and  BoUand,  in  the  same  manner  as  if 
the  said  Fort  and  Bolland  had  originaUy  commenced  the  same."  Beg.  Lib.  1826,. 
A  fol  612. 

[486]  Bourne  and  La  Mabche  v.  Walker.  Y.-C.   iVtw.  19, 1840. 

La  Marche,  one  of  the  assignees  of  the  bankrupt,  had  died,  and  Holdemess  was 
appointed  assi^ee  in  his  place.    On  the  motion  of 

Mr,  Canknen,  it  was  ordered,  "That  the  Plaintiff  be  at  liberty  to  substitute  the 
n^e  of  Holdemess,  of,  &c,  in  the  place  of  the  name  of  La  Marche,  lately  deceased, 
as  Co-plaintiff  in  this  suit  with  the  above-named  Plaintiff  Bourne.'*  Reg.  Lib.  1840,. 
A.  fol.  74. 
B.  n.— 37 
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[48q   NouAiLLB  V.  FuoHT.   U.  B.   Apra  26,  1844. 

The  Pluntiffs  Noaaille,  TalH  ftnd  Itay,  together  with  Gibson,  nnoe  deceased,  and 
Laokington^  aa  the  official  assignee  ot  Woodgate,  a  bankrupt,  filed  tiidr  InU  in  tfaii 
Conrt  against  the  Defendant  thereto,  and  a  decree  was  made  therein,  and  tiie  Blaster 
made  his  report.  Further  direotaons  were  afterwards  given.  Qeoi^  TrfwkingUm  had 
cinoe  died,  and  Patriok  Johnson  had  been  duly  appointed  official  asngnee  in  uie  plaee 
and  stead  of  Lackington.    On  the  motion  of 

r4S71  Mr.  Heatlmeld,  and  on  proof  of  the  seTeral  matters, 

The  Master  OF  the  Rolls  [Lord  Langdale]  ordered,  "That  the  name  of  the  said 
Patriok  Johnson  be  substituted  in  the  place  of  tne  said  Qeorge  Lackington,  deceased, 
as  a  Co-plaintiff  with  the  Plaintiffs  Nouaille,  Vall^,  and  Day  in  these  suits  :  and  that 
these  suits  be  prosecuted  in  the  names  of  the  said  Plaintiflb  Nouaille,  Vall^  and  Day, 
and  the  said  Patriok  Johnson,  in  the  same  manner  as  if  the  said  Pateiek  Johnson  had 
been  originally  a  Plaintiff  therein.  And  hereof  notice  was  to  be  g^ven  to  tiw 
Defendants  forthwith." 


[487]   In  re  Bboklet.   AprU  1,  24,  1844. 

The  taxation  of  a  bill  was  directed  on  the  terms  of  paying  the  amount^  £50,  mto 
Court ;  it  was  taxed  at  £25.  The  Court,  ujwn  motion,  directed  payment  oat  (tf  tJie 
Court  of  the  fund  deposited. 

Terms  of  taxation  after  the  expiration  of  one  month  from  the  delivery  of  Che  biE 

Under  the  Solicitors  Act  (6  &  7  Vict.  c.  73,  s.  37),  where  an  application  is  made 
to  tax  a  solicitor's  bill  after  the  expiration  of  a  month  from  its  delivery,  the  reference 
for  taxation  is  to  be  made  "  with  such  directions  and  subject  to  such  conditions  as  the 
Court  or  Judge  making  such  reference  shall  think  proper." 

The  application  for  taxation  being  made  in  this  case  after  the  expiration  of  the 
month,  the  Master  of  the  Kolls,  by  an  order  of  the  8th  of  February  1844,  directed 
the  bill  of  coete,  amounting  to  £51,  19s.,  to  be  taxed  upon  the  payment  "by  the 
applicants  of  that  sum  into  Court. 

The  bill  was  taxed,  and  £25,  16s.  5d.  was  found  due  to  ^e  solicitor.- 

Mr.  F.  H.  Ooldsmid  now  moved,  on  the  part  of  the  client,  that  the  stud  of 
£25,  168.  5d.  might  be  pud  ont  of  Court  to  the  solicitor,  and  that  tiie  remaindsr 
might  be  udd  batUE  to  the  dient. 

[488]  The  only  question  waa  whether  this  could  be  done  on  motion.  (See  He^ 
coie  v.  Edioards,  Jacob,  604 ;  OUver  v.  Burt,  1  Beavan,  583 ;  GarraU  v.  NiModc,  5 
Beavan,  143.) 

The  Master  of  the  Rolls  [Lord  Langdale]  took  time  to  consider  the  case,  ud 
under  the  circumstances,  and  to  save  the  expence,  he  made  the  order.  He,  howerci, 
afterwards  observed  he  begged  it  to  he  understood  Uiat  this  was  not  to  be  die 
general  [«aotic6. 

Note. — ^Payment  into  Court  is  not  now  required  at  tire  Bolls^  wheiie  tiie  ap^ibi- 
tion  for  taxation  is  after  the  expiration  of  a  month  from  the  delivery  of  die  am  of 
costs;  but  it  is  ordered,  "That  no  proceeding  at  law  be  commenced  against  tbs 

Petitioner  pending  the  reference,  but  the  Petitioner  is  to  procure  the  Master's  repnt 
in  a  month  (unless  the  Master  shall  certify  that  further  time  is  necessary  to  enable 
him  to  make  his  report),  or  the  order  is  to  be  of  no  effect" 


Digitized  by 


Google 


THUY.Wk 


UADEN  V.  TEEYERS 


1155 


[i88]   Madbn  v.  Vsbvibs.   Jvim    ,  July  31,  1844. 


A  Defendant  admitted  the  posaeaaion  of  documents,  but  stated  that  they  were  all 
prepared  and  made  since  the  dispute  arose,  in  contemplation  of  the  litigation  of 
that  dispute,  and  her  defence  against  the  Plaintiff's  claim :  but  she  did  not  connect 
them  with  her  profesaional  advisers.   Held,  that  they  were  not  privileged,  and 


A  bill  was  filed,  insisting  on  a  partition  already  made  between  the  Plaintiff  and 
I^endant,  who  were  tenants  in  common.  The  bill  contained  an  ^ternative  prayer 
for  a  partition  under  the  Court  The  Defendant  insisted  on  the  invalidity  of  the 
partition,  but  admitted  the  possession  of  documents  shewing  the  manner  in  which 
she  had  since  dealt  with  her  share  of  the  property.  Held,  that  the  Plaintiff  had 
an  interest  in  them,  if  it  were  only  for  the  purpose  of  ascertaining  who  were  tenants 
in  common  with  him. 

The  principal  facts  of  this  case  will  be  found  stated  in  a  former  volume  (5  Beavan, 
503),  from  which  it  will  appear  that  the  Plaintiffs,  the  Defendant^  and  others,  had 
been  or  were  tenants  in  common  of  certain  lands  and  coal  mines.  A  partition  had 
been  made  by  agreement  between  die  parties  in  1812.  The  Defendant^  Sirs.  Veeven, 
was  then  under  coverture  and  bad  not  ooncorred  in  any  fine  so  as  to  bind  her  estate. 
The  object  of  the  bill  was  eidier  to  establish  iha  partition,  or,  in  the  alteraative,  to 
effect  a  partition  by  means  of  the  usual  commissifHi  issuing  out  of  this  Court 

The  Defendant,  Mrs.  Veevers,  by  her  answer  stated,  that  she  had  certain  deeds 
and  documents  mentioned  in  the  schedule,  but  she  said  that  the  same  deeds,  docu- 
ments, &c.,  specified  in  the  first  part  of  the  schedule,  related  exduaively  to  the  title  of 
the  Defendant,  and  of  the  several  parties,  thereinbefore  mentioned,  entitled  under 
the  appointment  executed  by  her,  and  under  the  will  of  Sagar  Veevers,  in  and  to  the 
eeveral  estates,  hereditaments,  &c.,  whereto  she  and  such  several  other  parties  were 
respectively  entitled ;  and  she  submitted  she  was  not  bound  to  produce  them,  and 
she  said  that  the  several  documents,  papers,  and  writings  in  the  second  part  of  the 
schedule,  "  related  wholly  and  exclusively  to  the  dispute  between  the  Daendant  and 
the  said  Com-[490J-plainant,  respecting  the  Defendant's  aforesaid  title  to  the  stud 
estates,  hereditaments,  and  premise^  whereof,  wherein,  and  whereto  the  Defendant 
was  possessed,  interested,  «id  entitled,  and  that  the  same  and  eaeh  of  the  last- 
mentioned  documents,  papers,  and  writings  had  been,  respectively,  prepared  and 
made  since  the  said  dispute  arose,  and  with  a  view  to,  and  in  contemplation  and 
prospect  of  the  liti^tion  of  the  said  dispute,  and  of  the  Defendant's  defence  against 
the  ^aim  of  the  said  Complainant ;  wherefore  the  Defendant  submitted  and  insisted, 
that  she  was  not  bound,  and  ought  not  to  be  required  to  produce,  or  deposit,  or  part 
with  the  possession  of  the  several  last-mentiooed  documents,  papei^  and  writings,  or 
Any  or  either  of  them,  and  she  declined  so  to  do." 

A  motion  was  made  for  the  production  of  these  doouments. 

Mr.  Kindorsley  and  Mr.  Rogers,  for  the  Plaintiffs. 

Mr.  Tamer  and  Mr.  Bacon,  eon&it, 

Thk  Mastsb  of  thb  Bolls  reserved  judgment 

July  31.  Thb  Master  of  the  Bolls  [Lord  Langdale}.  In  this  case,  production 
is  sought  for. the  dociunente  stated  in  the  seoond  part  of  the  schedule  to  the 
Defendant's  answer ;  she  says,  that  they  relate  exclusively  to  the  dispute  between 
her  and  the  Plaintiffs  respecting  the  title  to  the  estate  in  question,  and  that  they 
were  all  prepared  and  made  since  the  dispute  arose,  in  contemplation  of  the  litigation 
-of  that  dispute,  and  her  defence  against  the  Plaintiff's  claim.  If  thrae  documents 
[4gX3  vcre  cases  laid  before  counsel,  the  statements  made  by  or  for  her  legal  advisers, 
or  oommnnications  made  between  her  and  her  solitntor,  merely  in  the  relation  of 
solicitor  aJid  client,  she  would  be  entitled  to  protection ;  bat  that  is  not  said,  and  the 
MMwer  does  not  Ining  her  within  the  rule. 

With  regard  to  tiae  other  documents,  whieh  shew  the  muiner  in  which  she  has 
■dealt  vith  her  own  share  of  the  property,  I  am  of  opinion,  that  the  Pluntiffi,  as 
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tenants  in  common,  hare  an  interest  in  them,  if  it  be  only  for  the  purpose  o( 
ascertaining  who  are  tenants  in  common  with  them. 

I  am  therefore  of  opinion  that  the  documents  mentioned  in  the  schedule  most  be 
produced. 

[491]  /lire Watts.  JfonA 23,  1844. 

Special  direction  given  on  an  order  lor  taxation,  that  if  the  solicitor  should  be  nnaUe 
to  establish  any  of  the  charges  by  reason  of  the  death  of  his  clerk,  or  abaotee 
of  the  books  and  papers  deuvered  to  the  client,  the  Taxing  Master  should  i^nit 
Bpeoifioally  thereon. 

This  was  a  petition  for  the  taxation  of  five  bills  of  coste.  One  of  the  objectimt 
was,  that  the  solicitor  would  be  unable  to  establish  some  of  his  charges,  in  conse- 
quence of  the  death  of  his  clerk,  aud  of  the  books  and  papers  having  been  delivered 
to  the  Petitioner  and  to  other  persons  jointly  liable  who  hiul  become  bankrupt. 

Mr.  Kindersley  and  Mr.  Bagshawe,  for  the  petition. 

Mr.  Turner  and  Mr.  Elmsley,  conti^. 

Ths  Master  of  the  Eolls  baring  ordered  the  taxation,  directed,  that  if  the 
Taxing  Master  should  find,  that  with  respect  to  any  of  the  items  in  any  of  the  five 
bills  of  costs,  Mr.  Watts  should  be  unable  to  establish  any  of  [492]his  charges,  by 
reason  of  the  deal^  of  Oliver  Orlando  Scott  in  the  affidavit  of  Mr.  Watts  named,  or 
the  absence  of  the  books  and  papers  stated  in  the  said  affidavit  to  have  been  delivered 
to  the  Petitioner  or  the  said  other  bankrupts,  the  said  Taxing  Master  should  report 
speoifically  thereon  to  the  Court. 

Beg.  Lib.  1843,  A.  762. 

[492]   Beck  v.  Buen.   March  21,  23,  1844. 

[S.  C.  13  L.  J.  Gh.  319  ;  8  Jur.  348.   Questioned,  Parker  r.  Sowerby,  1853,  22  L  J. 
Ch.  946 ;  1  W.  R.  404.   Doubted,  Adams  v.  Bobaris,  1868,  25  Beav.  658.] 

Where  t&e  ooly  gift  to  a  class  consisted|of  a  direction  to  divide  and  pay^  upon  the 
death  of  the  tenant  for  life :  Held,  upon  the  oontext,  that  those  only  took  who 
survived  such  tenaint  for  life. 

A  testator  made  a  direct  gift  of  his  real  and  personal  estate  to  his  wife  for  life,  an) 
after  her  death  he  directed  his  executors  to  sell  and  "  divide  and  equally  pay  "  the 
produce  amongst  a  class  of  children ;  and  in  case  of  the  death  of  any  of  the  childreD 
in  the  lifetime  of  the  wife,  leaving  issue,  he  directed  his  executors  to  "  pay  "  ooto 
the  issue,  his  parent's  share.  Held,  that  those  children  and  issue  were  akw 
entitled  who  survived  the  tenant  for  life. 

This  bill  was  filed  by  the  three  Plaintifis,  on  behalf  of  themselves  and  all  other 
persons  interested  in  the  freehold  and  copyhold  estate  of  a  testator,  except  tbe 
Defendants. 

The  testator,  by  his  will  dated  in  1801,  gave  and  bequeathed  all  his  resl  and 

Sereonal  estate  to  his  wife  iat  her  life ;  and  immediately  after  her  decease,  he  directed 
is  executors  to  sell  his  freeholds,  &c.,  and  his  household  furniture,  &c.,  and  to  eaU 
in  monies,  and  invest  a  sufficient  sum  in  consols  to  answer  three  annuities,  which 
annuities,  in. case  of  the  deaths  of  the  annuitants,  were  to  fall  into  the  residue  of  his 
personal  estate,  and  be  divided  as  after  mentioned. 

The  testator  proceeded  as  follows: — "And  with  respect  to  the  residue  of  the 
produce  of  sate  of  my  said  [493]  freehold,  copyhold,  or  leasehold  estates,  household 
famiture,  books,  plate,  linen,  and  china,  and  other  household  stuff,  hereinbefwe 
directed  to  be  sold,  and  money  due  upon  bonds  or  otherwise,  and  other  the  rest, 
residue,  and  remainder  of  my  real  and  personal  estate,  I  direct  my  executors  itwb- 
cmd  equally  pay  the  same,  to  and  amongst  all  and  every  the  children  bom  in  kwfol 
wedlock  td  my  brothers  and  sisters,  and  to  and  amongst  all  and  every  the  ohildrm 


Digitized  by 


Google 


IBEiT.M. 


BECK  V.  BURN 


1157 


born  in  lawful  wedlock  of  my  said  dear  wife's  brothers  and  sisters,  share  and  share 
alilfe.  And  my  further  will  and  meuiing  is,  that  in  case  of  the  death  of  any  or 
either  of  the  above-mentioned  children  in  the  lifetime  of  my  said  dear  wife,  leaving 
issue,  then  and  in  that  case,  I  hereby  direct  my  said  executors,  to  pay  wUo  the  issue 
of  such  child  or  children  his,  her,  or  their  parents'  share. equally  between  them,  share 
and  share  alike.  And  my  further  will  and  meaning  is,  that  as  the  several  annuitants 
die,  I  hereby  direct  that  their  said  annuities,  as  they  respectively  fall  into  the  residue 
of  my  personal  estate,  and  the  stock  wherein  they  are  invested,  shall  go  and  be 
eqaaUy  divided  amongst  all  and  every  the  children  above  mentioned,  and  the  issae  of 
such  deceased  child  or  children,  share  and  share  alike." 

The  testator  died  in  1818,  at  which  time  idl  tiie  brothers  and  sisters  both  of  him- 
self and  wife  were  dead. 

His  widow  died  in  1837. 

William  Wilson,  a  nephew  of  the  testator,  died  in  his  lifetime.  Samuel  Verry,  a 
nephew  of  the  testator's  wife,  died  in  her  lifetime  without  leaving  any  issue,  and 
Bobert  Stone,  a  nephew  of  the  widow,  also  died  in  the  widow's  lifetime. 

[494]  Mr.  Spence  and  Mr.  Wood,  for  the  Plaintiffs. 

The  life-estate  is  given  to  the  wife  direotiy,  and  there  is  no  ^t  to  the  trustees 
mitil  her  death.  There  is  no  gift  whatever  to  the  class,  except  in  the  direction  to 
Urnde  and  pa^^  and,  therefore,  there  was  no  vesting  until  the  period  at  whuh  the 
sale,  division,  and  payment  were  to  take  place ;  consequentiy  those  only  who  survived 
the  tenant  f<Hr  life  attained  vested  interests,  and  became  entitled  to  participate  in  the 
fund. 

Mr.  Turner  and  Mr.  Maxwell,  contrh,  contended  that  there  was  a  gift  to  a  class, 
which  vested  immediately  on  the  death  of  the  testator,  and  that  the  payment  alone 
was  postponed  for  the  convenience  of  the  estate.  That,  therefore,  the  representatives 
of  those  who  survived  the  testator,  but  died  in  the  lifetime  of  the  widow,  were 
entitled  to  share  in  the  fnnd. 

The  following  oases  were  cited : — Billiv^sley  v.  H^iUs  (3  Atk.  219),  Finer  v.  Framcis 
(2  B.  0.  C.  668,  and  2  Cox,  190),  BaUford  v.  Kebbdl  (3  Ves.  363,  364),  JFalker  v.  Main 
(1  Jac  &  W.  1),  Leemmg  v.  Sherrait  (2  Hare,  14),  Cfray  v.  €human  (lb.  268),  SaU^aa 
V.  WiUon  (16  Ves.  171). 

Mr.  Stinton,  Mr.  Elderton,  Mr.  Shebbeare,  Mr.  Cory,  Mr.  Ellis,  and  Mr.  Miller, 
for  other  parties. 

Mr.  Spence,  in  reply. 

The  Mastes  of  the  Rolls  reserved  judgment. 

[^]  March  23.  The  Master  of  the  Iu>llb  [Lord  Langdale].  The  testator  in 
this  will  has  described  a  class  of  children,  amongst  whom  the  residuary  estate  is  to 
be  divided,  after  the  death  of  his  wife,  to  whom  he  has  given  his  real  and  personal 
estate  for  life.  He  has  made  no  direct  gift  to  the  children,  nor  to  any  trustee  for 
them;  but  he  has  directed  the  whole  to  be  sold  and  "divided  and  equally  paid" 
amongst  tiie  children,  &o. 

I  am  of  opinion,  upon  tiie  construction  of  this  will,  that  tiie  direction  to  "  divide 
and  pay  "  apj^es  to  such  persons  only  as  might  answer  the  desoription  at  tiie  time 
of  distribution ;  and  that  the  class  to  take  consists  of  such  chiktran  as  should  be 
living  at  the  death  of  the  wife,  and  the  issue  of  any  who  should  die  in  the  lifetime  of 
the  wife,  leaving  issue,  such  issue  being  living  at  the  period  of  distribution. 

The  effect  therefore  is,  that  the  children  who  died  in  the  lifetime  of  the  tenant 
for  life,  and  their  issue  who  died  in  the  lifetime  of  the  tenant  for  life,  are  excluded. 

I  do  not  say  that  in  all  cases  where  there  is  only  a  direction  to  "  pay  "  it  excludes 
all  those  who  may  not  be  living  at  the  time  of  distribution.  Tlutt  must  always 
depend  on  tiie  context  of  the  wilL 

Decree. — Declare,  that  the  residuary  estate  "  was  divisible  amonest  such  only  of 
the  children  of  tiie  testator's  brothers  and  siateov,  and  of  his  widowa  brothers  and 
asters,  and  of  the  issue  of  any  such  child  deceased  in  the  lifetime  of  the  said  testator's 
widow,  as  were.Hving  at  the  dei^  ot  the  testator^s  said  widow,  sueh  issue  taking  the 
shwe  which  their  parents  would  have  taken  if  living  at  the  death  the  testatw's 
said  widow."   And  that  William  Wilson,  Samuel  Verry,  and  Bobert  Stone  did  not 
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respeetirelj  become  eotiUed  to  any  share  or  interest  in  the  said  testator's  residiiai; 
estate. 

See  LeaJce  v.  Robinson,  2  Mer.  p.  387  j  Davies  v.  FiAar,  S  Bear.  p.  209. 

[496]   /nra  TBTON.   {Ex  retaHau.)   JTonA  22.  1844. 

[See  /»  n  JaAfiw»  «ii  fFeaiheraU,  188&-90,  37  Cfa.  D.  439 ;  affirmed  in  House  of 

Lords,  15  App.  Gas.  203.] 

Taxation  ordered,  after  payment  under  protest,  the  payment  being  insisted  on  u » 
condition  for  parting  with  a  deed  necessary  to  complete  a  purchase. 

A  party  named  trustee  without  his  sanction,  and  called  on  to  disolaim,  is  aathorised 
in  taking  the  opinion  of  counsel  as  to  his  obligation  to  execute  a  disdumer. 

Geneially  oountay  solicitors  are  not  allowed  ^e  costs  of  a  journey  to  London  to 
examine  abstracts  there,  unless  tiiere  be  some  specialty. 

This  was  a  petition  for  Ute  taxation  of  a  Inll  of  oosb^  whibh  had  been  paid. 
The  Petitioners  had  sold  an  estate  rested  in  thefn  as  tarnsteeSf  and  two  twins  of 
years  having,  on  a  former  purchase,  been  assigned  to  Mr.  Carting  to  attend  the 

inheritanoe,  the  Petitioners  applied  to  him  to  reassign  them  to  new  trustees  for  the 
present  purchaser.  This  he  refused  to  do,  alleging  that  bis  name  had  been  used 
without  his  authority,  and  that  he  had  never  accepted  the  trusts. 

Mr.  Curling  was  thereupon  requested  to  execute  a  deed  of  disclaimer;  he 
ultimately  consented  to  do  so,  upon  an  undertaking  to  pay  his  costs  and  expenses. 

Mr.  Tryon,  who  was  residing  at  Deal,  was  employed  by  Mr.  Curlmg  as  hit 
solicitor  on  the  occasion.  He  perused  the  abstract  of  the  different  deeds^  and  alio 
the  deed  of  disclaimer,  and  he  took  the  opinion  of  counsel  as  to  Mr.  Curlings  oUig*- 
tion  to  execute  tbe  deed  of  disolaimerj  and  made  a  joomey  up  to  LtMidon  to  eompin 
the  deeds  with  the  abstract.  In  Angnst  1843  he  delivered  his  bill  of  costs,  amount- 
ing to  £26,  ISs.,  in  which  he  charged  £7,  7s.  for  obtaining  counsel's  opinioo,  ind 
£12  for  his  journey  to  London  and  expenses  there.  The  biQ  having  berai  o^ected 
to,  Mr.  Tryon  offered  to  reduce  it  by  the  sum  of  £5,  5b.,  but  refused  to  [40^  part 
with  the  deed  of  disclaimer  until  he  received  payment  of  the  balance. 

The  deed  of  disclaimer  being  necessary  for  the  completion  of  tiie  porchaae,  the 
amount  of  the  bill  after  deducting  the  £5,  Ss.  and  making  an  addition  of  13b.  4d. 
was,  on  the  23d  of  November  1843,  sent  by  a  clerk  to  Mr.  Tryon's  London  a^ts, 
with  a  letter,  stating  that  the  sum  was  mid  under  praiegt,  for  the  purpose  (rf  ofataaniif 
the  deed,  and  without  prejudice  to  the  Petitioners  right  to  tax  or  otherwise  qneslios 
the  bill  of  costs.  On  the  same  day,  Mr.  Tiyon's  agents  wrote  to  the  st^dtor  of  tke 
Fetilaoners,  stating  tiiat  they  had  placed  the  sum  of  £23,  6a.  4d.  to  Mr.  Trym* 
credit  with  the  executors,  which,  aocordii^  to  his  instructions,  th^  had  leoeired  ii 
satisftuition  <tf  his  cJaims,  for  the  purpose  of  dosing  this  account  and  aroidiiig  iIL 
dispute. 

The  Petitioners'  solicitor,  howerer,  immediately  returned  an  answer,  stating  that 
the  £22,  6s.  4d.  was  paid  upon  the  terms  stated  in  the  letter  left,  and  upon  no  other; 
and  if  they  did  not  think  fit  to  receive  it,  he  offered  to  return  the  deed  on  reeenrmg 
back  the  money,  and  to  consider  that  they  refused  to  deliver  up  the  deed. 

In  answer  to  this  letter,  Mr.  Tryon's  agents  stated  that  they  could  not  pay  back 
the  sum  received  in  exchange  for  the  deed,  on  its  return,  as  it  was  useless  to  Mr. 
Tkyon's  client. 

A  petition  was  presented,  praying  the  taxation  of  the  InU. 

Mr.  Boundell  Pftlmer,  for  tiie  Petitioners,  contended  that  the  1»U  haring  haen 
paid  nnder  protest^  ought  now  [ttSI  to  be  taxed;  that  ooanad's  tniuuoa  vas 
unneoeesuy,  not  having  been  taken  with  a  rieir  to  assist  the  exeeuticn  oi  the  desdt 
but  to  determine  the  propriety  of  disclaiming  a  trust  of  two  terms  of  years  whSA  he 
had  refused  to  accept  and  tha^  in  addition  to  this,  Mr.  Tryon  had  hoea  inibnned 
tikat  soeh  a  course  w<mld  be  objected  to  as  nnnecessaiy.   Secondly,  that  it  was  not 
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neeeawry  for  b  st^icitor,  having  an  agent  in  town,  to  come  to  London  to  examine 
deeds,  when  that  duty  might  be  as  well  performed  by  the  London  agent,  or  by  his 
elerk,  as  by  the  winoipal.  {Oros^  v.  Parker,  1  Jae.  &  W.  460  j  Alsop  v.  Lord 
Oxford,  1  Myl.  &  K.  664 ;  Sorlode  v.  Smith,  2  Myl.  &  Cr.  B23.) 

Mr.  Bol^  etmMt,  contended  that  there  ought  not  to  be  any  taxation  of  the  bill, 
which  bad  been  finally  settled.  That  Mr.  Tryoa  had  made  the  deduction  of  j£5,  5s., 
and  parted  with  the  deed  of  disclaimer  on  the  terms  of  reoeiTing  the  X22,  6b.  4d., 
and  tbat  the  aeeount  having  been  thus  finally  settled  by  agreement^  ought  not  to  be 
reopened. 

He  aivned  also  that  the  items  complained  oi  were  proper. 

Thb  Mastkr  of  the  Rolls  [Lord  Langdale],  on  the  whole,  was  of  opinion  that 
the  payment  had  been  conditional,  though,  if  it  had  been  absolute,  it  might,  upon  the 
special  circumstances,  have  still  been  subject  to  taxation. 

That  Mr.  Curling's  name  having  been  used  without  his  authority,  he  was  justified 
in  taking  the  opinion  of  counsel  on  the  matter;  but  that  as  to  the  travelling 
expenses,  the  general  rule  was  not  to  allow  such  costs  rM9]  unless  there  were  some 
^)ecialty,  and  this  would  have  to  be  considered  by  the  Maater  on  the  taxation,  which 
he  must  direct. 

He  therefore  <ffdered  a  taxation  oi  t^e  items  complained  of,  and  reewved  the 
question  of  eoets. 

Note. — The  Taxing  Master,  <m  tucation,  disallowed  the  ohaiges  for  the  journey, 
&C.,  and  allowed  j£2,  2b.  only  tor  the  examination  of  the  deeds ;  but  he  allowed  the 
costs  of  the  opinion,  with  some  deduction.  The  parties  then  arranged  the  matter, 
and  the  case  was  not  again  brought  before  the  Court. 

[489]  HuBSET  V.  Divirr.  Apra  23, 1844. 

A  bill  of  revivor  uid  supplement  was  filed  to  bring  new  trustees  before  the  Court.  It 
was  supplemental  as  to  the  trustees,  but  a  bin  of  ravivrar  as  r^jarded  the  other 
Defendants.  Held,  that  it  was  only  Decenary  to  set  down  the  bill  to  be  heard  as 
against  the  new  trustees. 

This  was  a  bill  of  revivor  and  supplement,  to  bring  new  trustees  before  the  Court. 
It  was  set  down  to  be  heard  against  the  new  trustees  only,  and  not  as  against  the 
other  parties,  with  respect  to  whom  it  was  simply  souj^t  to  revive  the  suit. 

Mr.  W.  H.  Clarke,  for  the  Plaintifi: 

Mr.  Freeling  objected,  that  this  suit  had  been  set  down  against  the  new  trustees 
oa\y,  and  that  uie  practice  was  as  stated  in  3  Daniell's  Practice  (page  232) :  "  It  is  to 
be  recollected,  that,  in  all  cases  where  there  is  a  bill  of  revivor  and  supplement,  the 
case  must  be  set  down  for  hearing  agamsi  aU  the  pariiesy  although  the  bill  is  only  a  bill 
of  revivor  against  one,  and  an  order  to  revive  has  been  obtained." 

reOOl  A  MSS.  case,  of  NtUhoiye  v.  Marriott,  was  referred  ta 

THE  kUstxb  or  THE  BoLLS  thought  that  no  general  rale  oould  be  laid  down, 
and  that  eaeh  ease  most  depend  on  its  particular  oiroamstanoeB.  However,  as  it  was 
admitted  ithat  this  bill  contained  no  new  focts  connected  with  the  parties  against 
whom  it  was  sought  simplv  to  revive  the  suit,  and  as  its  purport  was  limited  to  the 
bringing  the  new  trustees  before  the  Court,  the  objeotioa  could  not  be  sustained. 

[000]  Shast  v.  Bradstock.  July  18, 1844. 

Twenty  years  ago,  twenty-seven  persons  conveyed  real  and  personal  estate  to  trustees 
to  sell,  and  to  divide  the  produce.  Held,  that  a  bill  mUht  be  filed  by  a  few,  on 
behalf,  &a,agun8t  the  trustees,  to  make  them  account ;  and  that  it  was  not  neoessary 
to  make  all  ue  persons  interetAed  parties  to  the  suit 

This  bill  was  filed  hy  the  three  Plaintafiii,  "on  behalf  of  themselves  and  all  oUier 
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the  persona  interested  in  the  real  wad  personal  estates  of  Walter  Woodooo^"  and  fts 
{Hocuice  of  such  estates,  under  two  indentures  dated  in  1824  and  1826. 

Disputes  having  arisen  between  the  parties  entitled  under  the  will  of  WsHer 

Woodcock,  such  parties  (being  twenty-seven  in  number)  executed  the  deeds  in 
question,  whereby  they  conveyra  the  real  and  personal  estate  to  trustees,  on  trust  to 
sell,  and  to  divide  the  produce  between  the  parties  beneficially  intereated.  Thb  bill 
was  filed  to  make  the  trustees  account. 

Mr.  Bevir,  for  the  Defendant  Bradstock,  objected,  that  the  suit  was  defective  Us 
want  of  parties,  and  he  insisted  that  all  the  persons  beneficially  interested  under  the 
•deeds  stated,  ought  to  be  made  parties,  to  protect  their  interests.  That  tiiere  was  no 
allegation  in  the  bill  [601]  that  the  persons  interested  were  so  nnmerous  that  it 
would  be  impossible  to  make  them  parties  to  the  suit ;  and  in  a  case  before  Viee- 
Chanoellor  Wigrun  {Harrison  t.  Stewardsoiij  2  Hare,  530)  it  was  considered  thattwanfy 
creditors,  interested  in  a  real  estate,  were  not  so  large  a  number,  tliat  the  Goort 
would,  on  the  ground  of  inconvenience  aXone^  allow  a  few  of  them  to  represent  Ut» 
others,  and  dispense  with  such  others  as  parties  in  a  suit  to  recover  the  esti^  agunt 
the  whole  body  of  creditors. 

Mr.  Kindersley  and  Mr.  Sfaapter,  for  another  Defendant. 

Mr.  Turner  and  Mr.  Bird,  for  the  Plaintaffs. 

Where  parties  are  numerous,  the  Court  will  not  require  the  presence  of  all  (rf 
-them,  if  it  sees  that  they  are  substantially  represented  by  other  parties  to  the  suits 
whose  interests  are  not  conflicting.  It  is  always  a  matter  of  convenience,  and  to  hold 
the  contrary  would  result  in  a  denial  of  justice  ;  Harvey  v.  Harvey  (4  Beav.  215). 

In  the  case  of  a  joint  stock  company,  the  Court  allows  a  few  on  behalf  of  the  rest; 
Taylor  v.  5afnwm  (4  Myl.  &  Or.  134);  and  the  reasoning  in  that  case  is  equally  ap^ie- 
Able  to  the  present.  (See  Richardson,  v.  Haatrngt,  ante,  301,  323 ;  PoaeU  v.  Wrt^ 
<aUe,  444 ;  Qordon.  v.  Pym,  3  Hare,  223.) 

The  Master  of  the  Bolls  [Lord  Ijingdalel.  I  must  hold  that  the  absent  parties 
■are  sufficiently  represented :  they  have  exactly  the  same  interests  aa  tiiose  of  dn 
Plaintiff's.  The  parties  were  twenty-seven  in  number  twenty  years  ago ;  there  is  no 
telling  what  number  they  may  amount  to  at  the  present  time,  and  the  justice  of  the 
case  would  probably  be  defeated,  if  the  PIainti&  were  required  to  nuln  then  lU 
parties  to  the  suit. 


[602]  Lbokib  v.  Hogben.  Jitly  22,  1844. 

A  testatrix,  bfflng  liable  to  pay  an  annuity  to  A.  for  tife,  mrchaaed  an  annuity  durii^ 
R's  life,  and  effected  a  policy  on  B.'s  life  for  £2000.  By  her  will  she  recited,  tUt 
on  the  death  of  B.  £2000  would  be  recovered  to  her  estate.   In  tite  erent  fA  R 

dying  in  the  life  of  A.,  the  executors  were  to  provide  A.'s  annuity  out  of  hfff  estate. 
In  the  event  of  A.'s  death  before  B.,  she  c^ve  the  purchased  annuity  to  C,  he  pay- 
ing the  premiums ;  and  on  the  death  of  B.  she  gave  to  C.  the  £2000.  B.  disa  in 
the  life  of  A.    Held,  that  C.  was  not  entitled  to  the  £2000. 

The  testatrix,  being  under  an  obligation  to  secure  an  annuity  of  £300  a  yeir  to 
her  brother  Itemington  Leckie  for  life,  purohased.an  uinuity  <A  Uiat  amount,  psjahle 
during  the  life  of  Fanny  Burgess,  whose  lifevhe  insured  for  the  sum  of  £2000.  TIm 
testatrix  being  also  bound  to  pay  an  annuity  of  £150  to  Mrs.  Gill  fw  life^  punAised 
a  leasehold  property  for  securing  it. 

The  testatrix  had  a  power  ofappointang  certain  property  standing  in  the  namM  of 
trustees ;  and  by  her  will,  after  giving  certain  legacies^  ahe  gave  the  interest  cf  the 
renuuning  sums  referred  to  in  her  marriage  settlement,  to  her  husband  for  life^  sad 
on  his  death  she  gave  half  of  the  residue  to  James  Henry  Leckie^  and  the  otto 
moiety  to  Mrs.  Bobinson  and  her  children. 

By  a  codicil,  dated  in  September  1835,  she  expressed  herself  as  follows:— 
"Whereas  I  am  bound  to  pay  my  brother  Bemington  Leckie  an  annuity  of  jS300 
sterling  per  annum  during  natural  life,  for  which  purpose  I  have  purchased  ui  annni^ 
on  and  during  the  life  of  Mrs.  Fanny  Burgess,  on  whose  life  X  pay  annually  the  saai 
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of  £80,  16b.  Sd.  to  the  West  of  EDgland  Ufa  AMonnoe  Ofikw,  in  order  that^  at  her 
death,  Ae  sum  of  £2000,  m  more,  may  be  reoovered  to  my  estate ;  m  the  event  of 
Mrs.  Fuiny  Bui^ess  dying  before  my  brother  Bmnington  LecAie,  I  leave  it  to  the 
discretion  of  my  executors  to  provide  my  said  brother  Kemington  Leckie  faia  annuitv 
from  my  estate,  as  they  shall  think  best.  In  the  event  of  my  brother  Bamington  s 
death  liefore  the  above-named  Mrs.  Fanny  Buigess,  I  give  and  bequeath  [003]  the 
above  annuity  of*£200  per  annum  unto  my  brother  Captain  James  Henir  Leokie,  his 
heirs,  administrators,  and  assigns,  he  or  they  paying  the  life  assurance  of  £80,  16s.  3d. ; 
and  on  Uie  death  of  Mrs.  Fanny  Burgess,  I  give  and  bequeath  the  abovfr-named  £2000 
insured  upon  her  life  unto  my  said  brother  Captain  James  Henry  Leckie,  his  heirs, 
administrators,  and  assiflis."  The  codicil  idso  contained  the  following  disposition, 
which  was  supposed  to  aneot  the  oonstmction  of  the  prior  gift. 

"  I  am  also  bound  to  pay  Mrs.  Jane  Ann  GUU  an  annuity  ot  £lfi0  during  her 
natural  lif^  for  whioh  purpose  I  purchased  a  leaseludd  estate  of  some  houses  in 
Johnson's  Court  and  St  Dunstan's  Court,  Fleet  Sbvet.  On  the  death  of  the  said 
Mrs.  Jane  Ann  Gill,  I  give  and  bequeath  unto  my  niece  Mrs.  Ana  Bobinscm,  &e.,  the 
above  leasehold  estate.  I  desire  my  executors  to  pay  my  brother  R  Leckie  the  sum 
of  £762,  Os.  3d.  After  paying  this,  and  the  annual  assurance  of  £80,  16b.  3d.  on  the 
life  of  Mrs.  Fanny  Burgess,  and  any  deficiency  in  the  annuity  for  Mrs.  Jane  Ann  Gill, 
I  give  and  bequeath  unto  my  husluind  John  Fenny,  for  his  natural  Ufe,  the  interest 
of  all  my  other  property  that  now  ia  or  may  come  into  my  estate  after  my  death. 
At  his  death,  I  give  and  bequeath  one-half  of  the  residue  of  the  said  property  unto 
my  brother  Captain  James  Henry  Leckie,  the  interest  of  the  other  baU  of  the  said 
property  unto  m^  nieee  Ann  Bobinson,  &o.,  for  her  natural  life.  At  her  death  I 
wish  it  to  be  divided  among  her  children,  on  Uieir  beomniog  of  age,  viz.,  twenty-one 
years." 

The  testatrix  died  in  1838. 

Fanny  Burffess  died  in  1842,  leaving  Bemington  Leokie  her  surviviug.  The 
Plaintiff  James  Henry  Leckie  [OOil  claimed  the  £2000  which  on  the  death  oi  Fanny 
Burgess  had  been  paid  on  the  policy;  and  the  question  was,  whether,  under  the 
codicil,  he  was  so  entitled,  or  whether  the  sum  in  question  fell  into  the  testalaix's 
residuary  estate. 

Mr.  Purvis  and  Mr.  Wood,  for  the  Plaintiff,  contended,  that  on  the  death  of  Mrs. 
Fanny  Burgess,  the  Plaintiff,  in  any  event,  became  entitled  to  the  policy.  That  the 
testatrix  provided  for  the  two  alternatives,  namely,  of  Mrs.  Burgess  dying  in  the  life- 
time of  Remington,  and  Remington  dpne  in  the  fife  of  Mrs.  Burgess ;  in  the  former. 
Remington's  annuity  was  to  be  provided  out  of  the  estate ;  and  io  the  latter,  Mrs. 
Burgess's  annuity  was  to  go  to  the  Plaintiff;  and  that  then  tiie  testateix  thus  pro- 
ceeded :  "  And  on  the  death  of  Mrs.  Fanny  Burgess  "  (meuiing  whenever  it  mi^it  hap- 
pen), "  I  give  and  bequeatii  tjie  £2000  insured  upon  her  life  unto  my  Inotiier  James." 

Mr.  ffindersley  and  Mr.  Freeling,  and  Mr.  Turner  and  Mr.  Busk,  eoiUrit.  The 
contingency  on  which  the  policy  was  given  to  the  Plaintiff  has  not  happened.  The 
gift  of  it  was  only  to  take  effect  in  the  event  of  RemiDgt<»i  dying  in  the  life  of  Mrs. 
Burgess.  The  latter  words,  "and  on  the  death,"  &c,  are  qualified  by  those  immedi- 
ately preceding,  and  they  together  form  one  sentence.  The  contingency  extends  to 
the  whole  limitation  (1  Jarman  on  Wills,  763),  otherwise  the  copulative  "and  "  will, 
unnecessarily,  be  rejected.   The  £2000  tfaerofOTO  forms  part  oi  the  residue. 

Mr.  Randell,  for  the  exeoutws. 

Mr.  Purvis,  in  refdy. 

Thi  MAarxR  of  thb  Rolls  [Lord  Langdale].  The  testatrix  redtea,  that 
at  the  death  of  Bfrs.  Fanny  Burgess  the  sum  d  £2000  or  more  may  be  reoovered  "  to 
her  estate ; "  and  in  the  event  of  Mrs.  Fanny  Burgess  dying  before  Remington  Leokie, 
she  left  it  to  the  discretion  of  her  executors  to  pxivide  Remington  bis  annuity  from 
*'  her  estate  "  as  they  should  think  best.  So  tha^  the  £2000  being  recovered  "  to  her 
estate,"  her  executors  were  from  "  her  estate  "  to  provide  for  the  annuity. 

She  then  begins  a  fresh  paragraph.  In  the  event  of  Remington's  death  before 
Mrs.  Fanny  Buigess,  she  gives  the  annuity  to  James  Leckie,  be  paying  the  assurance 
CD  Mrs.  Fanny  Burgess's  fife,  and  on  the  death  ot  Mrs.  Fanny  Boigess  die  gives  the 
•poUcy  to  James  H.  Lsckie. 

R.  II.— 37* 
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There  are  two  alternative  erente  ooatemplated ;  Mrs.  Burgess  dyins  in  the  life  of 
Bemingtoo,  and  Remington  dying  in  t^e  life  (A  Mrs.  Bunmss.  In  tEe  former,  she 
or  her  estate  will  receive  £2000,  and  be  still  liaUe  to  pay  Remington's  annnily :  die 
therefore  says  the  £2000  will  "  oome  to  her  estate and  oat  of  that  esUte  she  dineU 
Remington's  annaity  to  be  provided  for.  In  the  other  events  Remington's  annnitf 
ceases,  but  her  estate  remains  entitled  to  the  annuity  of  j£200  during  Mrs.  ^argess's 
life,  and  to  the  policy  payable  on  her  death.  The  testatrix  says,  in  that  erect, 
let  my  brother  James  have  the  annuity,  he  keeping  up  the  policy,  and,  on  the 
determination  d  the  annuity  by  the  death  of  Mrs.  Burgess,  let  him  have  the  X2000 
payable  on  the  policy. 

Id  one  event,  the  money  payable  on  the  annuity  was  to  fall  into  her  estate,  and 
contribute  to  pay  the  continuing  annuity  to  her  brother.  In  the  other  evrat^  Jamet 
was  to  have  the  annuity  payabu  fay  Mrs.  Burgess  dnr{006]-ing  its  oontinoaoc^  be 
keeping  up  the  poUey  on  her  life ;  and  on  bw  death,  he  was  to  have  the  uKmey  pajaUe 
on  the  pouoy. 

I  am  of  opinion,  that  in  tike  events  wbaA  have  happened,  the  Plaintiff  is  not 
entitied  to  the  £2000. 


[606]   YouKO  V.  White.   White  p.  YovNa.   /ufy  U,  12,  15,  18U. 
[S.  C.  13  L.  J.  Ch.  418 ;  8  Jur.  664.] 

A  purchaser  being  a  creditor  of  the  agent  of  the  vendor  of  an  estate,  is  not  entitled, 
by  agreement  with  the  agent  alone,  to  place  tihe  debt  dne  to  tiie  agent  to  the  deUt 
of  the  principal  on  account  of  the  purchase-money. 

A.  employed  B.  to  sell  his  estate,  and  receive  the  wirdiaae-monOT.  R  sold  it  to  C. 
An  aoeount  was  afterwards  settled  between  B.  and  whereby,  aner  giving  oredit  for 
monies  paid  on  account  of  the  purchase,  and  a  private  debt  of  £560  doe  irom  R  to 
C,  a  small  balance  appeared  due  on  account  of  the  purchase-money,  which  C.  then 
paid  to  B.  A.  aftenrards,  in  ignorance  of  the  arrangements  between  R  and  C. 
executed  the  conveyance,  and  signed  a  receipt  for  the  whole  parcha8frm<HMy, 
which  weore  handed  over  b^  R  to  C.  Held,  tniat  the  arrangement  tor  e^ng  cS 
B.'b  private  debt  was  invalid,  aad  that  C.  waa  still  liable  to  X  for  the  £650. 

The  Plaintiff  Young  was  entitied  to  the  Badnage  estate,  subject  to  a  mortgage  to 
Mr.  Eeles  for  £700,  and  also  snbjeot  to  a  mortuage  for  £200  to  Mr.  Ramsey  the 
solicitor  of  Young,  which  latter,  aluiongh  alleged  to  have  been  paid,  still  muined 
nntnuufored. 

On  t^e  11th  of  November  1840  Rnmsey,  with  the  anthority  oi  Youn^  entered 
into  a  written  contract  for  tiie  sale  of  tn^  estate  to  the  Defendant  White  for 
£920,  to  be  completed  on  or  before  tiie  25th  of  March  then  next,  on  which  day  the 
purchase-money  was  made  payable.  On  the  same  day,  Rumsey  obtained  payment 
from  White  (professedly  on  account  of  the  purchase-money),  of  two  sums,  of  £^ 
and  £36. 

[607]  It  appeared  that  in  September  1839  and  July  1840,  White  had,  previously, 
advanced  to  Rumsey  two  sums,  of  £400  and  £160,  which,  thou^  disputed,  the  Courts 
upon  the  evidence  in  the  causes,  held  to  be  the  private  debt  of  Rumsey. 

Rumsey  acted  as  solicitor  for  both  vendor  and  purchaser  in  the  sale. 

On  t^e  26th  of  March  1841  Rumsey  made  out  two  accounts,  one  of  whiA  he 
inrodnoed  to  White^  and  was  headed  "  Mr.  White  in  account  with  Mr.  Bmnsey,"  and 
therein,  after  diarging  White  with  the  purchase-monw  of  £920,  and  giving  cndit  for 
the  debts  of  £400  and  £160,  and  the  two  sums  of  £300  and  £36  advanced  at  the  date 
of  the  contract,  and  interest,  it  appeared,  that  £3,  14s.  6d.  remained  due  from  White 
on  account  of  his  purchase.  White  thereupon  paid  this  balance  to  Rumsey.  The 
conveyance  of  the  estate  had  not,  at  that  time,  been  executed. 

On  the  same  day  (26th  of  March  1841)  Rumsey  wrote  to  Young,  stating  the  net 
balance  payable  to  him  out  of  the  £920  purchase-money  to  be  £123,  alter  paying 
X^Ies's  mortgage,  amounting  to  £770,  «id  Rumsey's  bill  of  costs  in  the  transsetioii. 
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amounting  to  £27.  He  also  stated,  that  if  he  (Young)  would  return  the  conveyance 
executed,  "  giving  him  (Kunuer)  direotions  how  he  would  have  the  balance  diapoeed 
of,  he,  Rumsey,  would  pay  it.  He  enclosed  the  account,  and  the  bill  of  ooets,  in 
which  he  oluu^;ed  for  ue  reeonTeyaDce  of  Eeles's  mort^i^.  The  Plaintiff  there- 
upon »eeated  a  common  eonveyance  of  the  estate  from  hmis^  to  White,  and  he 
«igned  a  receipt  endorsed  thereon,  for  t&e  whole  consideFation  money,  and  returned 
it  to  Bumaey. 

[6061  Eelea's  mortgage  had  never  been  paid  off  or  reconveyed. 

On  the  10th  of  Apnl  1841  Ramsey  sent  the  deed  to  White,  and  a  few  days  after 
he  absconded,  and  was  subsequently  made  bankrupt  No  notice  had  been  taken  of 
Eeles's  mortgage,  which  still  remained  wholly  unpaid. 

Young  filed  this  bill  against  White,  praying  payment  of  £620,  the  alleged  balance 
of  the  purchase-money,  and  offering  to  satisfy  Seles's  mortgage. 

On  the  other  hand.  White  filed  a  cross-bill,  insisting  that  the  £400,  £150,  and  £S5 
had  been  advanced  to  Rumsey  for  and  as  the  agent  of  Youn^^  and  that  the  whole 
parchase-money  had  peen  paid,  and  prajring  an  effective  oonveyanoe  of  the  property, 
free  from  the  incambrances  of  Eeles  and  Rumsey. 

Mr.  Tinney  and  Mr.  R.  Palnwr,  for  the  Plaintiff  Young,  oontended,  that  ci  the 
purchase-money,  £300  alone  had  been  paid  by  the  Defendant,  and  that  tiie  sums  of 
X400  and  £150  advanoed  before  ^e  oontraot^  oonstitnted  a  inivate  debt  of  Ramsey, 
which  be  could  not  concnr  in  setting  off  against  the  sum  due  to  his  principal ;  Ififaii 
V.  Lord  Hertford  {3  East  147^.  That  even  if  these  sums  constituted  a  debt  of  Young, 
they  could  not  be  set  off  against  his  lien  for  the  purchase-money ;  Pinnoek  v.  Sarrison 
<3  Mee.  &  W.  532). 

That  if  the  money  had  not  been  actually  paid,  the  receipt  was  ineffectual ;  Cwpin 
V.  Cqppin  (2  P.  Wms.  294);  and  no  money  had  been  advanoed  on  the  faith  of  the 
conveyance  and  receipt 

[0091  Mr.  Kindersley  and  Mr.  Parry,  for  the  Defendant  White,  oontended,  that 
Ramsey  nad  all  along  acted  as  the  general  agent  of  Young,  and  that  all  the  sums  had 
been  advanced  to  Rumsey  on  account  of  Youn^  either  as  his  mitliorised  agent,  or  on 
aeoount  of  the  purchase.  That^  by  the  exeention  <4  the  conveyance,  and  oy  signing 
-die  receipt,  Young  had  recognized  aU  that  had  been  done  by  his  agent,  and  the  mode 
in  which  the  acoounto  bad  been  settled. 

Thb  Master  of  thb  Rolu  reserved  his  Judgment 

July  15.  Thb  Master  of  the  Rolls  [LoM  Langdale}  I  have  read  the  papers 
in  this  case,  and  the  outline  of  it  seems  to  be  as  follows : — 

Mr.  Young  employed  Rumsey,  who  bad  been  his  attorney  and  agent  in  many 
other  matters,  as  his  agent,  to  sell  the  Radnage  esteto,  and  to  receive  the  purohaae- 
xnoney. 

Rumsey  agreed  to  sell  the  estate  to  Mr.  White  for  £920,  to  be  paid  on  the 
oompletion  of  the  purchase. 

The  estate  was  sabieet  to  incumbranoes,  and  at  the  date  of  tiie  agreement,  Rumsey 
was  indebted  to  Mr.  White  in  the  sum  of  £550. 

In  the  agreement,  no  notice  was  taken  of  incumbranoes,  or  of  the  debt  which 
was  due  from  Rumsey  to  White ;  but  it  was  provided,  that  the  estate  was  to  be 
conveyed  to  Mr.  White,  free  from  incnmbrBaceai,  lor  the  sum  of  £920,  to  be  paid  at  a 
iuture  time. 

[610]  Rnmsei^,  however,  requested  Mr.  White  to  advance  £300,  part  of  the 
pur^iase-money,  immediately,  for  the  use  of  Mr.  Young;  and  the  request  being 
■complied  with,  Rumsey  signed  a  receipt  for  the  same,  as  part  of  the  consideration 
money;  and  in  the  receipt  no  notiee  was  token  of  the  debt  which  was  owing  from 
Rumsey  to  Mr.  White. 

I  am  of  ofonion  tiiat,  as  the  matter  stood  immediately  after  the  receipt  was  signed, 
it  cannot  be  conndered  that  mom  tflum  £300  had  then  bem  paid  on  account  the 
purohase-mwey.. 

Almost  immediately  afterwards,  Rumsey  requested  Mr.  White  to  advance  a 
further  sum  oi  £35  for  the  use  of  Mr.  Young.  The  evidence  shews  a  peat  proba- 
bility that  thia  sum  of  £36  was  paid ;  and  although  t^e  proof  is  not  ccmolnaive,  yet, 
.as  Mr.  Young  has  declined  to  Uka  an  inquiry  on  the  subjeo^  I  mnst  eonsidra*  that  the  ' 
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sum  of  £36  was  in  fact  paid,  and  I  think  that  it  ought  to  be  attoibuted  to  the  porcfaue. 
The  question  is,  what,  if  any,  further  sum  of  money  was  paid  by  Mr.  White  to  Ramsey 
pursuant  to  the  contraot. 

After  the  contract  had  been  signed,  Rumsey,  who  was  then  acting  as  solicitor  for 
Mr.  White  as  well  as  for  Mr.  Young,  prepared  the  wnreyanoe  (under  the  eircmft- 
stanoes,  a  very  improper  one),  and  on  the  26th  of  March  1841  he  told  Mr.  Young  that 
the  purchase-money  was  pua* 

In  the  absence  of  aU  evidence  to  the  contrary,  I  tiiink  that  Mr.  Young  most 
hare  understood  Rumsey  to  say,  that  the  purchase-money  was  paid  pursoant  to  die 
contract. 

[611]  On  the  same  day  (March  26th)  Ramsey  settled  an  account  witii  Mr.  White 
in  relation  to  the  purehajBC.   The  account  is  stated  in  tihe  name  of  Rumsey,  and  not 

in  the  name  of  Mr.  Young ;  but  it  appews  to  be  the  only  account  which  Mr.  White 
had  in  relation  to  his  purchase  from  Mr.  Young :  and  in  this  aooount  Ruduot  gare 
credit  to  Mr.  White  for  sums  amounting  to  £550,  the  debt  then  due  from  Eumasy 
himself,  and  some  interest  thereon ;  and  upon  this  account^  with  such  credit,  he  made 
it  appear  that  no  more  than  £3,  148.  6d.,  remained  due  to  Mr.  Young  on  aooount  <rf 
^e  purchase-money ;  and  Mr.  White  pud  this  sum  of  £3,  148.  6d,  to  Bumsey  ior  Mr. 
Young. 

Mr.  White  seems  to  hare  placed  so  much  confidence  in  Rumsey,  as  to  beliere  that 
Rumsey  had  borrowed  the  sums  amounting  to  £550  for  the  use  of  Mr.  Young;  that 
the  estate  was  free  from  inoumbranoes,  and  that  Mr.  Young  had  authcnued  Romi^ 
to  set  ^  the  debt  against  so  much  of  t^ie  purchase-money. 

On  the  same  day  on  which  Rumsey  settled  this  account  with  Mr.  White,  he  sent 
to  Mr.  Young  a  statement  of  account,  falsely  representing,  in  effect,  that  he  hsd 
received  the  whole  of  the  purchase-money,  and  that  after  appljang  a  part  of  it  in 
discharge  of  EeWs  mortgage,  and  another  part  in  paying  his  own  bill  of  ooets,  a 
balance  of  £123,  remained  in  his  hands,  to  be  applied  for  the  benefit  of  Mr.  Young. 

Mr.  Young  placed  so  much  confidence  in  Kumsey,  as  to  believe  this  statement  to 
be  true ;  and  ne  thereupon,  at  the  request  of  Mr.  Rumsey,  executed  the  conveyaaoe 
which  Rumsey  had  prepared,  and  signed  a  receipt  for  the  whole  of  the  parcbase- 
money. 

[512]  The  conveyance  and  receipt  were  sent  to  Rumsey  by  his  clerl^  and  deliTered 
to  Mr.  White  on  the  10th  of  April  1841. 

No  money  was  paid  or  advanced  on  the  credit  (rf  tiie  ctniveyaace  ud  receipt ;  and 
no  more  than  £335,  and  the  balance  of  £3, 148.  6d.,  can  be  omuidered  as  paid  oo 
account  of  the  purchase-money  pursuant  to  the  contract.  The  questicm  thecafore 
seems  to  be  reduced  to  this : — 

Whether  a  purchaser,  being  a  creditor  of  the  agent  of  the  vendor  of  an  estate,  and 


authonty  of  the  principal  for  the  purpose,  is  entitled,  as  against  the  princii»l,  hj 
u^reement  with  the  agent  alone,  to  place  his  debt,  really  due  horn  t^e  same  agent,  to 
tne  debit  of  the  princi[nl,  on  account  of  the  purchase-money  1 

I  am  of  opinion  that  the  pimihaser  is  not  so  entitled ;  and  c(ni8eqDently  that  Mr. 
White  is  still  indebted  to  Mr.  Young  for  so  much  of  the  purchMe-money  as  nDains, 
after  deducting  the  three  sums  of  £300,  £35,  and  £3,  Us.  6d. 

On  the  other  hand,  Mr.  Young  is  bound  to  perform  his  part  of  the  oontnct,  aad, 
at  his  own  charge,  to  procure  for  Mr.  White  an  assignment  or  surrender  of  the  tern 
vested  in  Mr.  Eeles,  and  a  reconveyance  of  the  estate  whioh  was  vested  in  BanK^. 

I  think  that  the  costs  of  the  suit  must  follow  die  event,  and  I  greatly  regret  the  j 
additional  burden  thus  thrown  on  Mr.  White. 

[513]  His  loss  has  arisen  from  a  shameful  fraud  practised  upon  him,  and  he  is 
himself  free  from  the  slightest  personal  imputation. 
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[613]  ^Ado  V.  Browh.   July  24,  1844. 

Upon  a  motion,  made  on  the  laat  seal  after  Trinity  term,  for  an  order  absolute  to, 
dissolve  the  common  injunetion,  the  Pluntiff  wiU  not  be  allowed  until  the  next 
motion  day  to  shew  cause  On  the  merits ;  but  the  Court  will  appoint  an  early  day. 
in  t^e  Yaeation  for  that  purpose. 

This  being      Jast  seal  after  Trinil^  term, 

Mr.  Bird  moved  for  the  order  absolute,  dissaving  the  common  injunction.  He 
observed,  that  the  Plaintiff  was  not  entitled  to  have  until  the  next  motion  day 
(Michaelmas  term)  to  shew  cause  <oq  the  merits.  He  therefore  asked  that  an  early 
day  might  be  appointed  to  shew  cause.    Bobinson  v.  JFtUcoU  (5  Ves,  &51). 

The  Master  of  the  Bolus  [Lord  Langdalej.  Such  has  always  been  the  practice. 
I  appoint  this  day  week  for  shewing  cause. 

See  Bew  v.  Dixon^  2  Mad.  258 ;  Fielding  v.  Capis,  4  Mad.  393 ;  Lane  v.  Barioitt 
I  Phil.  363;  and  Sardmave  y.  Wadm,  1  Colly.  432. 

[514]   Blake  v.  Blake.   July  30,  1844. 

An  order  (rf  course  alleged  to  have  been  irreoularly  obtained,  cannot  be  treated  as  a 
nullity.   It  operates,  until,  by  a  prefer  application,  it  is  discharged. 

The  answer  was  filed  on  the  7th  of  March,  and  no  exceptions  were  taken.  On  the 
6th  of  July  tiie  Defendant  gave  notice  to  dismiss  the  bill  for  want  of  prosecution. 
Before  the  motion  came  on,  and  on  the  20th  of  July,  the  Plaintiff  obtained  an  order 
of  eourse  to  amend  his  bill. 

Mr.  Lovat  contended,  tiiat  the  order  to  amend,  having  been  obtained  after  the 
time  allowed  by  orders  of  tiie  Courts  must  be  treated  as  a  nullity ;  utd  at  all  events, 
that  the  Defendant  was  entitled  to  the  costs  of  the  motion.  Davemort  v.  Momaurs 
<2  Sim.  514),  Switnfm  v.  Smnfm  (3  Sim.  384),  Peaeoek  v.  Sievwr  (5  Sim.  653),  were 
dted. 

The  Master  of  the  Kolls.  The  motion  to  dismiss  being  intercepted  by  the 
order  to  amend,  the  order  to  dismiss  cannot  be  made,  but  the  Plaintiff  must  pay  the 
costs  of  the  motion. 

I  should  feel  great  difficulty  in  treating  the  order  to  amend  as  a  nullity.  It  may 
or  may  not  be  regular,  but  it  must  remain  in  operation  untU,  upon  a  proper  applica- 
tion, it  is  dischurged. 

NOTBL— See  De  Qeneve  v.  Hannamt  I  Buss.  &  M.  494 ;  fFWdiu  v.  Steims,  10 
Simons,  617;  Petty  v.  Lontdale,  4  Myl.  &  Or.  647;  Fmningt  v.  ITunipAffy,  4  Beavan,  1. 

[516]   Hemino  v.  Archer.  Jvity  26,  1844. 

[S.  a  8  Beav.  294;  9  Bear.  366.] 

The  1  W.  4,  c.  47,  s.  12,  does  not  apply  to  a  case  where  an  estate  is  devised  to  a 
trustee  during  tiie  life  of  a  ees^  ^  trud^  with  remainders  over ;  and  by  the  dis- 
daimer  of  the  trustee,  the        estate  descends  on  the  heir. 

The  testator,  by  his  will,  dated  in  1837,  devised  a  real  estate,  called  Eaton  Hills, 
onto  and  to  the  use  of  Thomas  Moore  and  his  heirs,  during  the  life  of  his  (the 
testator's)  wife,  or  until  she  should  marry  again,  and  during  the  life  of  his  son  Joseph 
Archer,  or  until  his  son  should  become  bankrupt  or  insolvent  or  attempt  to  dispose 
of,  by  way  of  anticipation,  the  rents  and  pn^ts  of  the  said  premises,  or  any  part 
thereof  upon  certain  trusts  tiierein  mentioned,  for  the  benefit  of  his  said  wife,  and 
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after  the  decease  or  eecond  marriage  of  his  wife,  upoa  certain  trusts  for  the  benefit  <J 
his  son  Joseph.  After  the  decease,  bankruptcy,  or  insolvency  of  his  said  son,  or  an; 
attempt  by  nim  to  dispose  of,  by  way  of  anticipatioo,  the  said  rents  and  profite,  or 
any  part  thereof,  whichever  should  first  happen,  the  testator  devised  the  {voperty, 
unto  and  to  the  use  of  all  and  every  the  chnd  and  children  of  his  said  son,  in  equal 
shares,  and  the  heirs  of  their  res{)ective  bodies,  as  tenants  in  common,  with  cotain 
remainders  ovor.  The  will  contained  other  simiUur  devises  of  odier  parts  erf  the 
testator's  property. 

After  the  testator's  death,  a  creditor's  suit  was  instituted,  in  which  the  real  estate 
had  been  directed  to  be  sold  for  payment  of  the  testator's  debt.  Thomas  Moore,  by 
his  answer,  disclaimed  all  interest  under  the  will,  and  was  dianissed.  The  widow 
died  prading  the  suit.  The  testator's  son  Joseph  was  living,  and  had  four  infaot 
children.  The  estate  had  been  sold  under  the  decree,  and  a  petition  waa  now  presented 
under  the  1  W.  4,  c.  47,  for  the  purpose  of  obtaining  a  conveyance  of  the  rolQ  fee- 
simple,  from  the  equitable  tenant  for  life,  or  Francis  Charles  Archer,  Ute  heir  at  law, 
in  whom,  by  the  disclaimer,  it  was  said  the  legal  estate  had  vested. 

By  the  twelfth  section  of  this  Act  it  is  provided,  that  where  any  lands,  &&,  shall 
be  devised  by  any  person  whose  estate  is  liable  to  hie  debts,  and  "  by  such  devise  dull 
be  vested  in  any  person  or  persons  for  life,"  with  any  remainder  over  which  may  not 
be  vested,  &c,  and  a  decree  shall  be  made  for  parment  of  such  debts,  the  Comt  may 
direct  "  any  such  tenant  for  life  "  to  c<»iv«r  the  fee^dmple  to  die  purchaser. 

Mr.  Kinderaley  and  Mr.  W.  T.  S.  Daniel,  in  support  of  the  petition. 

Mr.  Tomer,  emM.  The  Act  has  reference  to  tiie  case  of  the  legal  estate  vesting 
by  devise  in  one  for  life ;  here  the  heir  takes  by  descent  and  not  devise,  uid  the  Ai^ 
u  inapplicable. 

The  Master  of  the  Rolls  was  of  opinion  that  the  Act  did  not  apply  to  the 
present  case,  where  there  was  a  mere  equitable  estate  ftx  life,  and  where  the  legd 
estate  had  devolved  on  the  heir,  not  by  devise,  but  by  descent. 

Note. — ^The  case  was  reai^ec^  and  on  the  37th  of  February  1845  the  Master  of 
the  Bolls  came  to  the  aune  oondnsion,  see  Mat  [8  Beav.  294}.  The  Lord  Chaooellor, 
OB  appeal,  concurred  in  the  opinion  of  the  Master  of  the  Rous,  SOtii  of  fiflay  1840. 

[617]   Hastky  v.  MoimT.   Jmu  10,  12,  JvOy  31, 1844. 

Though  it  is  the  more  usual  and  regular  coarse  to  file  articles  or  objections  to  tiie 
credit  of  a  witness,  previous  to  apptying  for  leave  to  exhibit  interrogatories  for  the 
examination  of  witnesses  in  support  of  such  articles,  still  a  simultaneona  modon 
for  leave  to  file  articles,  and  exhibit  the  interrogatories,  is  not  irregular. 

Previous  to  a  cause  being  at  issue,  the  Plaintiff's  solicitor  prevailed  on  A.  R  to  make 
a  voluntary  affidavit,  not  required  by  the  proceedings  in  the  cause.  A.  B.  was 
afterwards  examined  as  a  witness  on  behalf  of  the  Defendant^  and  was  oross- 
examined  by  the  Plaintiff;  her  affidavit  and  depositionB  were  conteadictoty,  but  the 
affidavit  was  not  ftroduced  to  her  at  the  time  of  ber  examinati<m.  Upon  an  applica- 
tion by  the  Plaintiff  to  file  artaclea  and  examine  witnesses  to  discredit  A.  B. :  Held, 
that  though  l^e  conduct  of  the  Plaintiff's  solicitor  had  been  highly  improper,  atill 
the  motion  ought  to  be  granted,  leave  being  given  to  the  Defendant  to  examine 
witnesses  to  support  her  credit,  and  as  to  the  circumstances  under  which  the  affidavit 
had  been  sworn. 

This  waa  a  motion  made  by  the  Plaintiff,  for  leave  to  file  articles  against  the 
credit  of  Charlotte  Sangwell,  a  witness  examined  on  behalf  of  the  Defendant,, 
and  to  exhibit  interrogatories  for  ^e  examination  of  witnesses  in  sui^xurt  of  such 
article. 

At  an  early  period  of  the  cause,  and  long  before  she  was  or  could  be  examined  as 
a  witness,  the  solicitor  of  the  Plaintiff  prevailed  upon  her  to  make  an  afl&davit  of 
certain  foots  alleged  to  be  material  to  the  cause.  This  i^Mavit  was  purely  voluntaiy, 
and  was  not  required  for  any  proceeding  in  the  cause.   Before  the  time  when  she  waa 
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examined  m  a  witnen,  the  Pluotaff'e  wdioitdr  was  aware  that  her  teetimoDy  would 
probably  daSer  from  the  statementa  in  her  affidavit.  The  Plaintiff  refrained  from 
«xaminug  her  in  chief,  but  she  was  jHTodnced  as  a  witness  for  the  Defendant,  and 

was  cross-examined  by  the  Plaintiff.  At  the  time  of  her  examination,  the  affidavit 
which  she  had  swom  was  not  produced  to  her,  but  she  reoollecfced  and  spoke  of  her 
having  made  an  affidavit  renting  to  some  of  the  matters  in  question.  After  publica- 
tion. It  appeared  that  her  depositions  did  not  accord  with  her  affidavit,  in  ciroum- 
atances  stated  to  be  material 

rS18]  Under  these  circumstances  the  |Hwent  motion  was  made. 

Mr.  Turner  and  Mr.  Gk>odeve,  in  support  of  the  motion. 

Mr.  Kindersley  and  Mr.  K  F.  Smith,  eonMt,  contended,  that  the  motion  was 
irregular ;  First,  because,  according  to  the  established  practice,  the  Plaintiff  ought  to 
have  exhibited  artii<^  to  discredit  the  witnese  {ffevioos  to  Us  making  Uiis  a|^lica- 
tion,  in  order  that  the  Defendant  might  have  notice  of  the  grounds  of  objectitm  to  hia 
witness.  2  Daniell's  Pr.  (page  594),  Hinde's  Pr.  (pages  3^  377),  Lord  Clarendon's 
Orders  (Beames'  Ord.  187,  and  1  Sanders'  Ord.  302). 

Secondly,  because  the  affidavit  itself  ought  to  have  been  produced  to  the  witness 
at  the  time  of  her  examination,  in  order  that  she  might  have  an  opportunity  of  explain- 
ing it.    Phil,  on  Ev.  (8th  ed.  p.  925,  929). 

And  thirdly,  because  voluntary  affidavits  being  prohibited  by  the  5  &  6  W.  4, 
c.  62,  s.  13,  the  proceeding  was  illegal ;  Eegina  v.  (Q.  B.  Trin.  1843) ;  and  beoause 
it  was  also  highly  iminxtper  for  the  Plaintiff's  solicitor  to  attempt  to  fix  the  witness 
to  a  particular  statement,  so  as  to  prevent  her  being  free  and  unfettered,  when  she 
aftei-wards  came  to  be  examined  by  the  ^per  offiosr  of  tiie  Court.  They  insisted 
that  the  Plaintiff  ought  not  to  be  permittwl  to  avail  himself  of  iha  affidavit  thus 
improperly  obtained. 

[519]  fTood  V.  Samnurtm  (9  Ves.  145),  Pwedl  v.  BtNtmara  (8  Ves.  324),  Wm 
V.  FusmU  (19  Ves.  127),  and  PiggoU  v.  CTOxkaU  (}  Sim  &  S.  467),  were  also  cited. 

Jvly  31.  The  Master  of  the  Bolls  [Lord  Langdale].  The  motion  was 
objected  to  on  three  grounds : — First.  For  irregularity,  because  the  motion  is  made 
for  leave  to  exhibit  interrogatories  before  any  articles  or  objections  to  the  credit  of 
the  witness  have  been  filed. 

Secondly,  because  the  Plaintiff's  solicitor  did  not,  as  it  is  alleged  he  ought  to  havo 
dtrne,  oause  the  affidavit  to  be  |voduced  to  the  witness  at  the  time  die  was  under 
examination. 

Thirdly,  because  the  Plaintiff  ought  not  to  be  allowed  to  found  any  proceeding  on 
the  affidavit,  or  to  use  the  affidavit  for  any  purpose  whatever,  inasmuch  as  it  was  a 
highly  improper  act,  and  even  a  legal  offence,  to  procure  that  affidavit  to  be  sworn. 

As  to  the  first  objection,  it  appears  to  me  that,  on  such  a  proceeding  as  this,  the 
more  usual  and  regular  proceeding  is,  firsts  to  file  the  articles  or  objections  to  tiie 
credit  of  the  witness,  and  then  to  apply  to  the  Court  for  leave  to  file  the  interroga- 
tories ;  but  the  order  for  leave  to  examine  witnesses  to  the  credit  of  other  witnesses 
has  not  been  uniform ;  it  has  sometimes  been  granted  on  an  allegation  that  the 
articles  had  been  exhibited,  sometimes  on  articles  to  be  exhibited ;  and  in  the  cases 
of  PureeU  v.  M'NamaTa  (8  Ves.  324)  and  fFood  v.  Eammtrton  (9  Ves.  146),  [620]  Lord 
Eldon  appears  to  have  made  orders  that  the  party  applying  should  have  leave  to 
file  artides,  and  to  exhibit  interrogatories  in  support  of  them.  I  cannot  consider  a 
moti(m,  which,  in  its  form,  is  so  sanctioned  by  uie  anthority  of  Lord  Eldon,  to  be 
irregular. 

As  to  the  second  objeotdon,  although,  if  the  witness  had  been  orally  and  publicly 
examined,  the  affidavit  ought  to  have  been  produced  to  her,  yet,  having  regard  to 
the  mode  of  examination  in  this  Court,  I  cannot  consider  it  to  be  an  objection  to  this 
application  that  the  Plaintiff  did  not  cause  the  affidavit  to  be  produced  to  her,  imd 
did  not  cross-examine  her  on  the  subject  of  it. 

I  have  had  much  more  doubt  upon  the  third  objection.  I  think  that  the  conduct 
of  the  Plaintiff's  solicitor  in  procuring  the  witness  to  swear  the  affidavit  was  highly 
improper ;  it  seems  like  an  attempt  to  entangle  the  conscience  of  the  witness,  and  to 
fix  her  to  the  impression  she  might  have  at  the  time,  and  upon  which  the  solicitor 
himself  might  have  had  considerable  influence,  and  prevent  her  from  speaking  the 
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trndi,  ^  it  differed  from  that  impreaaion,  when  she  oame  to  be  properly  and  re^olariy 
ezamined,  in  oireumstaneefl  free  from  all  influence.  Conndering  the  ciieomitaimi 
UDder  wUch  the  affidavit  was  made,  it  may  well  be  doubted  wheUier,  after  the  estab- 
lishment of  a  variance  between  the  statements  which  the  affidavit  contains,  and  the 
statements  contained  in  the  depositions,  there  may  not  be  a  much  greater  probabiHty 
in  favour  of  the  truth  of  the  depositions.  Nevertheless,  I  think  that  the  fact  m 
difference  ought  to  be  brought  before  the  Court  for  consideration  at  the  hearing;  and 
for  that  purpose,  that  X  ought  to  grant  this  motion,  giving  leave  to  the  Plaintiff  to 
examine  witnesses  as  to  the  credit  of  Charlotte  Sangwell,  and  as  to  die  fact  of  her 
having  sworn  the  affidavit ;  and  I  think  that  I  [ffiZl]  ought,  at  the  same  time,  to  give 
leave  to  the  Defendant  to  examine  witaeasea  to  8un>ort  her  credit^  and  as  to  the 
ciroimutaiioes  under  wfaioh  ^  affidavit  was  sworn,  mt  neithw  party  ia  to  examine 
any  witneasea  aa  to  any  &ot  which  is  matexial  to  what  ia  in  iasae  in  the  caoaa. 


[621]   NouAiLLE  V.  FuGHT.   June  1,  /uiy  31,  1844. 

[S.  C.  13  L.  J.  Ch.  414 ;  8  Jur.  838.] 

A  lessee  covenanted  to  build  thirty-four  additional  houses  on  the  demised  property 
within  five  years,  to  keep  in  repair  the  houses  built  and  to  be  built^  and  at  the  end 
of  the  term  to  deliver  them  up  to  the  lessor  j  uid  there  was  a  proviso  for  reentry 
on  non-performance  of  the  covenants.  The  additional  houses  were  not  built,  W( 
for  forty-six  years  the  lessor  received  the  rent,  and  thus  waived  \ha  obligatioD  to 
build.  The  leasehold  intereat  being  sold ;  Held,  firtt^  that  the  covenant  to  ddinr  1 
up  extended  to  the  addition^  houses,  as  well  as  to  the  houses  built  at  Uie  date  of 
the  demise ;  secondly,  that  the  title  was  bad,  notwithstanding  the  pun^iaser  mi^t 
retain  possession  until  the  last  day  of  the  term,  and  then  escape  liability  by 
transferring  that  day  to  a  [uiuper ;  and  thirdly^  that  the  purchaser  waa  not  bound 
do  aooept  either  a  compenaation  or  indemnity. 

This  case  came  on  upon  exceptions  to  the  Master's  report  in  favour  of  the  Plaintifb' 
title  to  the  leasehold  estate,  which  the  Defendant  had  agreed  to  purchase.  The  bill 
waa  filed  for  the  specific  performance  M  this  agreement,  and  tiie  cireumstaaeas  which 
gave  rise  to  the  suit  were  as  follows  i — 

In  April  1789  Lewis  Preston  agreed  with  Temple  Weat»  to  take  a  lease  or  leases 
of  the  land  in  question  for  ninety-two  years  and  three  quarters,  from  Christmas  1789^ 
for  the  purpose  of  building  thereon  fifty  messuages  or  dwellingbouaes. 

An  indenture  of  lease,  dated  the  20th  of  June  1792,  was  executed  by  and  between 
Temple  West  of  the  one  part,  and  Lewis  Preston  of  the  other  part,  and  thereby,  after 
reciting  the  agreement  of  April  1789 ;  and  that  Lewis  Preston,  pursuant  to  his  agree- 
ment had  built  sixteen,  part  of  the  fifty  dwelling-houses,  and  was  desirous  rfi22]  that 
a  proper  lease  should  be  granted  of  the  ground  with  the  new  buildings  thereon :  it 
was  witnessed,  that  in  consideration  of  the  expense  which  Lewis  Preston  had  been  at 
in  erecting  the  buildings  then  built  on  part  of  the  said  ground,  and  also  in  considentioB 
of  the  expense  which  he  would  be  at,  in  erecting  thirty-four  additional  dweUing-houasi 
on  other  part  of  the  same  piece  of  ground,  and  in  consideration  of  the  rents  and 
oovenanta  therein  contained,  the  said  Tem|de  West  demiaad  to  Preston,  all  the  woe 
of  ground  therein  deacribed,  toother  with  the  dwelling-houaes  built  and  tohe  boilt 
thereon :  to  hold  the  same  for  eighty-nine  years  and  a  hidf,  from  Lady  Day  thai  last, 
yielding  the  rents  therein  mentioned,  which  Preston  covenanted  to  pay. 

Preston,  amongst  other  things,  cooenoMt^,  thai  he  would,  teithin  the  jirat  five  fears  <^ 
the  term,  butld  and  finish  thirty-fowr  additumeU  dtodling-hoases,  to  make  fifty  in  the  whole, 
he  having  already  built  sixteen  conformable  to  the  design  therein  referred  to;  and 
also  that  he  would,  during  the  term,  well  and  sufficiently  repair  the  houses  then 
standing  upon  the  ground,  or  thereafter  to  be  erected  thereon  with  th^  appurteiHUices, 
and  all  walls  and  buildings  with  the  appurtenances;  and  all  the  jvemiaeB  thraeby 
demised,  so  well  and  sufficiently  repaired,  vmld,  ai  the  end  or  other  sooner  deteruinatioa 
0f  the  term,  peaceably  and  qaieUy  deUver  up  to  Temple  West  or  his  repreamtaiiva 
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The  lemse  contained  a  olanse,  enabling  Temple  West  to  re-«iter  on  the  demised 
pramises,  in  case  Lewie  Preston  should  do,  or  omit  to  do  any  act  in  breach,  or  non- 
performance of  all  or  any  of  his  covenants. 

The  Phuntifik  became  entitled  to  die  leasehold  interest,  as  assignees  of  Children 
and  Woodgate,  who  C^^^  became  bankrupt  in  the  year  1815,  and  were  themselves 
entiUed  as  mortgagees  with  a  foreclosed  equity  of  redemptioi^  to  such  estate  as  bad 
behmged  to  LewuPrestoo,  against  whose  representative  the  deoree  aS  f<ffecioBure  had 
beeo  obtained  and  made  absuute. 

Twenty  ai  the  thirty-four  additional  honees  had  never  been  builtt  but  the  lessor 
had  oontinued  in  tiie  receipt  of  the  rent 

In  1840  the  PlaintiffB  put  up  the  property  for  sale  by  auction,  and  by  the  sixth 
condition  of  sale  it  was  provided,  that  the  receipt  for  the  ground  rent  due  on  the  last 
day  of  payment  for  the  same,  as  reserved  by  the  original  lease,  should  be  considered 
as  a  waiver  of  any  forfeiture  of  such  lease.  The  Defendant  Flight  became  the 
purchaser  at  the  sale. 

This  bill  having  been  filed  for  the  specific  performance  of  the  contract,  the  usual 
reference  as  to  title  was  made  to  the  Master. 

The  Master,  by  his  report,  foand,  that  all  thirty-four  additional  houses  mentioned 
in  the  lease  had  not  been  built  purBuant  to  tiie  covenant  That  the  Defendant  had 
inusfeed,  that  the  covenant  to  ddiver  up  thirtr-fonr  additional  houen,  to  be  built 
aeoording  to  the  oovenftot,  was  an  ohjection  to  me  title;  but  that  the  sixth  condition 
of  sale  having  provided,  that  the  receipt  for  the  ground  rent,  due  on  the  last  day  of 
payment  for  the  same  as  reserved  by  the  ori^n^  lease,  should  be  considered  as  a 
waiver  of  any  forfeiture  of  such  lease,  and  having  regard  to  the  len^h  of  time  which 
has  elapsed  since  the  date  of  the  lease,  without  any  advantage  having  been' taken  on 
account  of  the  breach  of  such  covenant,  and  of  the  Plaintiffs  oein^  assignees,  under  a 
title  ao-{624]-quired  subsequent  to  the  expiration  of  the  period  limited  by  the  covenant 
for  building  the  additional  houses,  the  Master  stated  his  opinion  to  be,  that  the 
objection  was  not  a  valid  objection  to  the  title,  and  he  found  in  favour  of  the  title. 

To  this  report  the  DefencUnt  took  exo^itions,  which  now  came  on  to  be  heuxL 

lir.  Turner  and  Mr.  Rogers,  in  support  of  the  ezceptioi».  These  covenants  run 
widl  the  land,  and  are  binding  upon  the  assignees  of  the  term,  San^uon  v.  Eatterhjf  (9 
E  &  C.  506) ;  and  although  the  covenant  to  build  within  the  five  years  may  have 
been  waived  by  the  subsequent  receipt  of  rent,  still  the  covenants  to  keep  the  whole 
fifty  houses  in  repair,  and  to  deliver  them  up  at  the  end  of  the  term,  are  still  subsisting. 
The  covenants  are  in  their  nature  continuous  and  cannot^  by  the  receipt  of  rent,  be 
permanently  waived.  The  lessor  still  remains  entitled  to  all  his  remedies  against  the 
lessee  and  the  assignees  of  the  term  under  the  covenants. 

The  title  is  therefore  bad.  The  purchaser  is  not  bound  to  accept  an  indemnity, 
and  as  to  compensation  the  amount  cannot  be  ascertained ;  for,  until  the  expiration 
of  the  lease,  the  extent  of  the  lessee's  liability  cannot  be  ascertained. 

Mr.  Kindersley  and  Mr.  Heathfiekl,  emUrk  The  covenant  to  build  the  thirtv^our 
additional  houses  otU|;ht  to  have  been  performed  {Hvyione  to  Lady  Day  1797,  and  since 
that  time,  the  landford  has  continued  in  the  receipt  of  the  rent^  and  has  thereby 
waived  tile  covenant  This  covenant  was  not  continuous,  and  the  princiml  [526] 
part  of  the  obligation  being  waived,  the  accessary,  namely,  to  keep  these  bouses  in 
repair,  is  waivedalso.  It  would  be  absurd  to  hold  that  the  lessee  is  absolved  from 
the  obligation  to  build  the  twenty  houses,  and  yet  liable  to  keep  those  non-existing 
houses  in  repair,  and  deliver  them  over  at  the  end  of  the  term.  The  covenant  to 
repair  and  deliver  over  at  the  end  tiie  term,  therefore,  applies  only  to  the  houses 
already  built 

Secondly,  if  there  be  any  liability,  tiie  purchaser  may,  immediately  before  the 
expiration  of  the  term,  assign  it  to  a  pauper  and  thus  relieve  himsen  therefrom. 
Roviey  v.  Adams  (4  Mjrlne  &  Craig,  534^  Again,  the  PUintifib  having  entered  into 
no  covenant  to  indemnify  will  require  none  from  the  purchaser. 

Thirdly,  no  forfeiture  or  liability  can  accrue  till  the  end  of  the  lease,  when  the 
purchaser  will  have  had  the  enjoyment  of  the  property  for  the  whole  term,  with  the 
exception  of  the  last  day,  which  he  may  assign  and  thus  get  rid  of  all  liability  on  the 
covenant    Barl  of  Derbj/  v.  Taylor  (1  East,  50S). 
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July  31.  Thk  Master  of  the  Bollb  [Lord  Luigdale].  Tbe  oorflDUit  ia 
question  oonaista  of  three  parts — 1st,  that  the  lessee  will  build  thirtj-fonr  additinul 
nouaea  within  five  years ;  2dl7,  that  he  will  keep  the  premises  in  repair ;  and  Sdly » 
that  at  the  end  of  the  term,  he  will  deliver  up  tne  houses  t^eo  bailt,  or  thereafter  to 
be  Iniil^  in  good  and  sufficient  repair.  Tbe  oorauuit  to  bofld  thir^-foor  addkiaoil 
houses  in  five  years  was  broken ;  the  lessen'  miffht  have  r&-entered  for  the  breaoh,  bat 
did  not,  and  continued  to  noeive  rent  from  the  [B90]  lessee.  Tbe  Blasts  has  not 
stated  his  opinion,  whether  the  eovenaot  to  deliver  up  tbe  booses  eorenantad  to  be 
built  is  or  ia  not  in  force ;  but  has  merely  stated  his  opinion,  that  beeause  the  lewM* 
did  not  take  advantage  of  the  breach  of  covenant  to  build  in  five  years,  and  the 
Plaintiffs  are  assignees,  and  acquired  their  title  subaequeutly,  the  covenant  to  deliver 
up,  at  the  end  of  the  term,  the  houses  stipulated  to  be  built,  was  not  an  objeotiao  to 
the  title. 

It  was  ar^ed  at  the  Bar — first,  that  the  covenant  only  affects  the  bouses  aotoaUy 
built  at  the  time  of  the  demiae,  and  not  the  houses  then  only  covenanted  to  be  bmlti 
and  that  the  only  obligation  i^  to  deliver  np  in  repair  the  houses  which  shall  aotoaOy 
be  then  built ;  seoondly,  that  if  the  covenuit  be  of  any  vatiditv,  the  purchaser  may 
relieve  himself  from  it  oy  assigning  the  lease  to  a  pauper ;  and  tnitdly,  that  sQi^nsing 
the  coToiant  to  be  in  force,  nothing  is  to  be  done  upon  it  till  tht  eod  of  tiw  torn, 
after  tbe  parobaser  shall  have  held  the  land  during  the  whole  term,  and  had  the  fnU 
enjoyment  of  it ;  and,  therefore,  that  the  covenant  cannot  be  an  objeetion  to  tbe 
title. 

Having  carefully  read  the  deed,  I  am  of  opinion,  notwithatandinz  atmt 
ambiguities  of  expression,  that  the  covenant  extends  to  the  thirty-four  additioiial 
houses  which  were  to  be  built,  as  well  as  to  the  sixteen  booses  which  were  faoilt 
at  the  date  of  the  demise ;  and  that  it  cannot  be  confined  to  such  hooaea  only  aa  shall 
actually  be  found  upon  the  laud  at  the  end  of  tbe  term. 

As  to  the  second  point,  if  it  requires  any  argument,  it  may  be  found  in  this,  that 
the  purchaser  ought  not  to  be  forced  to  adopt  any  soch  Mcpedient,  and  that  be  has  a 
right  to  the  enjoyoient  of  the  land  doring  the  whole  [62^  term,  and  to  be  exempt 
from  any  obligation  or  inducement^  imposed  upon  him  by  the  state  d  die  tide  or 
property,  to  assign  the  amalleat  part  of  die  term,  for  the  purpose  of  relieving  himself 
from  any  responsibility. 

Upon  the  third  point,  the  question  is,  whether  a  liability  of  this  sort  can  be  the 
subject  of  compensation.  An  indemnity  the  purchaser  would  not  be  bound  to  take,  if 
in  such  a  case  it  could  be  given,  and  I  am  of  opinion,  that  such  a  liability  as  diis  is  not 
a  fit  subject  for  either  Gompenaation  or  indemnity.  It  is,  I  conceive,  impossible  to 
ascertain,  with  any  reasonable  accuracy,  die  amount  or  value  of  any  such  lialulity. 
Mid  it  cannot  be  sud,  that  a  purohasar  of  a  leasehold  estate  enjoys  the  property 
which  he  has  purchased,  in  any  reasonable  sense  of  the  word  "  enjoyment,"  iddioa^ 
he  may  have  bad  the  possession  of  it  during  tbe  whole  term,  such  posseamm  be^ 
oonstandy  attended  bv  a  liability  to  be  emoroed  at  the  end  of  the  tmn,  and  not 
admitting  eidier  of  indemnity  or  of  ctnnpensation.  I  am  tharefwe  ot  opinioii,  that  a 
dde  subject  to  such  a  liability  is  not  a  good  tide. 

Having  fcurmed  this  opinion,  I  must  allow  the  first,  fifth,  and  sixth  eamcpdons. 
The  second  exception  appears  to  have  been  filed  in  mistake,  and  I  apprehend  tut  the 
third  and  fourth,  after  tbe  decision  upon  the  fifth,  have  become  inuni^nal ;  I  will 
observe  upon  the  third,  that  I  am  doubtful  whether  there  was  sufficient  proi^  of  the 
counterpart  under-lease  being  lost^  and  that  if  it  were  now  materiid,  I  should  rcto-  it 
back  to  tbe  Master. 

[B28]   Bate  v.  Bate.   March  8,  1844. 
[S.  C.  8  Jur.  232.] 

The  l7th  Order  of  August  1841  was  intended  to  apply  to  cases  in  which  dure  an 

several  Defendants  answering  separately. 
The  only  two  Defendants  required  to  answer  joined  in  one  answer.   It  was  foond 

insufficient,  and  tbe  Plaintiff  obtained  ah  order  to  amend,  and  that  the  Defendants 
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might  answer  the  ezceptione  and  amendments  together.  Some  of  the  original 
interrogatories  were  altered,  and  new  ones  added ;  out  the  note  to  the  amended 
bill  required  the  Defendants  to  answer  all  the  interrogatories,  without  excepting 
those  previously  answered.  Held,  that  there  was  no  irregularity. 
A  PUuDtiff,  unless  he  specifically  offers  to  do  so  by  the  bill,  or  is  required  to  do  so  by 
a  cross-bill,  is  not  bound  to  {nvduce,  previous  to  the  Defendant  being  compelled  to 
pQt  in  his  answer,  doouments  admitted  to  be  in  his  (the  Plaintiff's)  possession  and 
alleged  as  proving  his  case. 

This  bill  was  filed  for  the  settlemeDt  of  disputed  partnership  matters,  against 
three  Defendants,  Thomas  Bate,  William  Robins,  and  Frances  Sate.    The  interroga- 
tories were  properly  numbered  from  one  to  twenty-two,  according  to  the  exigency  of 
the  17th  Order  of  August  1841.    (Ord.  Can.  169.)    By  the  note  at  the  toot,  the 
Defendants  Thomas  Bate  and  William  Robins*' were  respectively  required  to  answer 
ail  the  above  interrogatories."   No  subpoena  was  asked  against  nor  answer  required 
from  Frances  Bate,  but  it  was  prayed,  that  she  being  served  with  a  copy  bill,  might 
be  bound  by  all  the  proceedings.   The  two  Defendants  Thomas  Bate  and  William 
Kobins  put  in  a  Joint  answer,  which  having,  upon  exceptions  taken  thereto,  been 
found  insufficient  the  Plaintiff  obtained  an  order  to  amend,  and  that  the  Defendants 
might  answer  the  exceptions  and  amendments  together.   The  Plaintiff  aooordindy 
amended  the  bill  to  such  an  extent  as  to  require  a  new  engrossment^  and  he  paid  to  tiie 
Defendants  SOs.  for  the  costs  of  such  amendment.   Several  of  the  old  interrogatories 
had  been  slightly  altered,  and  some  entirely  new  ones  introduced,  thereby  increasing 
the  number  of  interrogatories  from  twenty-two  to  thirty-seven.    The  division  of  the 
old  interrogatories  was  left  without  any  variation  in  the  amended  bill,  but  their 
numbers  were  altered,  in  conse-[S29]-quenoe  of  the  introduction  of  the  new  interroga- 
tories.   The  note  at  the  foot  remained  the  same,  and  required  the  two  Defendants 
Thomas  Bate  and  Robins  respectively  to  answer  "  alt  the  above  interrogatwies." 
These  facts  gave  rise  to  the  first  question  now  before  the  Court. 
A  second  question  arose  out  of  the  following  circumstances. 
The  bill,  among  other  things,  charged,  that  certain  indentures  of  tiie  38th  and 
29th  of  September  1826  "were  in  fact  prepared  from  instniotions  ^ven  by  the 
Defendants  Thomas  Bate  and  William  Robing  or  cme  of  them,  unknown  to  and 
without  an;^  communication  with  the  Plaintiff  and  John  Hezey  Bate  and  George  Bate, 
or  any  or  either  of  them,  and  the  said  Thomas  Bate  and  William  Robins,  or  such  of 
them  as  gave  instructions  for  the  same,  caused  the  same  to  be  prepared  in  such  way 
as  they  or  he  thought  best  for  their  or  his  own  views  and  purposes,  and  they  always 
ref usw  to  produce  or  shew  the  conveyance  of  the  said  premises  or  the  draft  thereof 
to  the  Plaintiff  and  the  said  John  Hezey  Bate  and  George  Bate,  or  any  or  either  of 
them,  although  the  Plaintiff  frequently  applied  by  letter,  and  otherwise  for  an 
inspection  thereof,  as  by  reference  to  the  corre^Mmdenee  in  (he  Plainiiff's  possession  when 
prodneed  will  appear."   The  corresponding  interrogatonr,  after  asking  if  inspection 
had  not  been  refused,  and  why,  proceeded,  "aiM  whether  your  orator  has  not 
ft-eqiiently  or  how  often  applied,  ana  whether  or  not  by  letter,  and  otherwise,  for  an 
inspection  thereto." 

The  bill  also,  after  cluu'g>^  &  pretence  on  the  part  of  the  Defendant  Thomas 
Bate,  that  the  Plaintiff  and  [oS^Frances  Bate  had  given  an  authority,  dated  the  &th 
of  September  1838,  to  Thomas  Bate  to  act  for  them,  proceeded,  "and  your  orator 
ch&rges  that  the  said  Defendant  Thomas  Bate  has,  on  several  occasions,  stated  by 
letter  to  your  orator  since  the  month  of  September  1838,  that  he  had  done  nothing 
under  the  said  alleged  authority,  save  ana  except  the  signing,  on  behalf  of  ^our 
orator  and  the  said  Frances  Bate,  the  deed  relating  to  the  sale  to  the  said  new  joint 
stook  company ;  and  particularly  your  orator  charges,  that  on  or  about  the  5th  of 
March  1642,  the  said  Thomas  Bate  wrote  and  sent  to  your  orator  a  letter  [stating  it] 
as  by  the  said  letter  to  which  for  fireater  certainty  your  orator  craves  leave  to  refer, 
when  produced  to  this  honourable  Court  will  sppmr" 

The  Plaintiff,  in  his  bill,  stated  two  letters  of  the  26th  of  August  1826  and  the  7th 
of  September  1826,  which  had  been  sent  to  him ;  he  did  not,  however,  admit  them  to 
be  in  his  possession,  though  he  referred  to  them  in  these  terms,  "  as  by  the  said 
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letters  to  which  for  greater  certainty  your  orator  craves  leave  to  refer,  when  prodoeed 
will  appear."    These  matters  were  intem^ted. 

It  was  now  moved,  on  behalf  of  the  Defendants  Thomas  Bate  and  Bobint,  that 
they  might  have  a  month's  time  to  put  iu  their  answer  to  the  said  CfMuplaiiuuit's 
amended  bill,  after  the  interrogatories,  contained  in  the  interro^ting  part  thereof, 
should  have  been  so  conveniently  divided  from  each  other,  and  the  note  at  tli« 
foot  of  the  bill  so  foamed,  as  that  the  lud  Defendaats  sbould  not  be  reqoind 
to  answer,  or  compellable  to  take  an  offiee  eopy  cS,  waeh  of  t^e  wid  interrog^onei  I 
contained  in  the  aaid  amended  bill,  as  were  oontained  in  the  same  words  in  the 
original  bill,  and  had  been  fully  antwered  by  the  aaid  Defendants,  [631]  and  abo 
suon  other  of  the  aaid  interrogatories  contained  in  the  aaid  amended  IhU,  u 
were  only  varied  from  interrogatories  in  the  original  bill  which  had  been  tally 
answered  by  the  said  Defendants,  by  immaterial  alterations,  as  by  the  addititms  <k 
dates  or  particulars  stated  in  the  answer  of  the  said  Defendants  to  the  original  ball 
And  that  the  Complainant  might  pay  to  the  said  Defendants  all  costs  which  nad  been, 
and  should  be  incurred  or  occasioned,  by  their  having  been  required  to  answer  and 
compelled  to  take  an  office  copy  of  such  interrogatoriee  as  aforesaid,  and  all  eoiti  of 
and  incident  to  the  reamendment  of  the  said  bill  with  reference  to  the  purposes 
aforesaid ;  or  that  the  Court  would  make  such  other  order  with  reference  to  the 
dividing  and  numbering  of  the  said  inteiTQgatoriea  ud  the  said  note  at  the  foot  of 
the  aaid  bill  as  should  uem  meet   And  fu^er,  tAuX  t^e  aaid  Defendants  mig^thave  j 
a  month's  time  to  answer  tlu  aaid  amended  bill,  after  the  aud  Compkiiunt  htd  \ 
produced  and  dqraaited  with  the  Clerk  of  Becords  and  Write  for  tiie  inapection  of  the  | 
said  Defendants,  and  the  said  Defendants  should  have  been  permitted  to  take  oopiee  j 
of  the  documents  following ;  that  is  to  say,  the  correspondence  in  the  said  bill  st^ed 
to  be  in  the  said  Complainant's  possession,  whereby  he  alleges  it  would  ap])ear  "  chat  I 
the  said  Defendants  refused  to  produce  or  shew  the  conveyuice  of  the  premiees  in  the  | 
bill  mentioned,  or  the  draft  thereof  to  the  said  Complainant,  and  J.  H.  Bate  sod  i 
George  Bate,  or  any,  or  either  of  them,  although  the  said  Complainant  frequently  | 
applied  by  letter  and  otherwise  for  an  inspection  thereof,"  the  particulars  of  sucn 
coireapondence  to  be  verified  by  affidavit ;  and  also  the  letter  from  the  Defendant 
Thomas  Bate  to  the  said  Complainant,  dated  the  Cth  of  March  1842,  m  l^e  said  bill 
stated,  and  the  other  letters  in  the  said  bill  r^errad  to,  whereby,  aa  it  ia  \jBBBf\ 
alleged  by  the  aaid  bill,  "the  aaid  Defendant  Thomas  Bate  haa  atated  to  them 
Complainant  since  the  month  of  September  1838  that  he  had  done  nothing  under 
the  authority  in  the  said  bill  stated,  except  as  therein  mentioned  ;  the  parta'culan  of 
such  letters  to  be  verified  by  affidavit,  and  also  the  letters  from  John  Hezey  Bate  to 
the  said  Complainant,  dated  26th  of  August  1826,  and  7th  of  September  1836, 
in  the  said  bill  referred  to. 

The  affidavit  of  the  Defendant  Thomas  Bate  stated  as  follows : — 

That  he  kept  no  copy  of  the  alleged  letter  written  by  him  to  the  aaid  Plaindl^ 
dated  the  6th  of  March  1842,  in  the  said  bill  set  forth,  or  of  the  several  other 
letters  written  by  him  to  the  Plaintiff,  respectan^^  the  matters  in  the  said  bill  stated. 

That  he  and  Bobins  could  not  properly  put  m  their  answer  to  the  aaid  Plaintifi 
amended  bill,  until  they  had  had  the  opportunity  of  inspecting  the  said  allied  Ittta 
of  the  6th  of  March  1842,  uid  the  other  lettera  in  the  aaid  mil  referred  to,  whenbyt 
aa  was  alleged  by  the  said  bill,  "the  Defendant  Thomaa  Bate  had,  on  aetenl  i 
occaaions,  stated  by  letter  to  the  said  Plaintiff,  since  the  month  of  September  1838,"  j 
&c.,  &c.,  and  also  the  correspondence  in  the  said  biU  atated  to  be  in  the  Plaintiff's 
possession,  whereby  be  alleges  it  will  appear,  "  that  the  indentuiea  of  the  28th  and 
29th  of  September  1826,"  &c. 

Mr.  Roupell  and  Mr.  Prior,  in  support  of  the  motion,  argued  that  the  Plaintiff 
was  bound  by  the  I7Ui  Order  of  August  1841  (Ordines  Gui.  169),  to  sp^T^ 
interrogatories  in  die  amended  bill,  to  which  he  required  an  answer  in  onler  [833] 
"  that  the  office  copy  of  the  bill  taken  by  the  Defendant  should  not  contain  any 
interrogatories,  except  those  which  such  Defendant  was  required  to  answer ; "  and  to 
save  the  Defendants  the  expense  ot  taking  ui  office  copy  of  the  bill,  to  vhidk  a  furtha 
answer  was  not  rec^uired. 

That  thia  was  like  a  case  in  which  the  Plaintiff  havmg  abandoned  a  portion  of  bis 
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case,  was  ordered  to  pay  the  costs  of  the  portion  so  abandoned  ;  Strickland  y.  Siriekland 
(3  Bear.  224) ;  and  the  application  ought  to  he  made  immediately  upon  the  cause  of 
complaint  arising.  (Mowuey  y.  Bwmham,  1  Hare,  p.  22.)  Seeondly,  that  the 
Plaintiff  was  bound  to  produce  the  documents  in  his  possession,  without  which  it 
would  be  impossible  for  the  Defendants  properly  to  put  in  their  answer  to  the 
amended  bill.    {Shepherd  r.  Marm^  1  Bear.  176  ;  Taoflor  t.  Heming,  4  Bear.  235.) 

Mr.  Kioderaley,  Mr.  G.  Turner,  and  Mr.  Heathfield,  amink,  contended  that  the 
General  Order  refeired  to  did  not  applr  to  a  sole  Defendant  {Lmi^  v.  Leeeme^  1  Hare, 
626.  and  see  Bcnither  v.  Sratueombe,  6  Beav.  546),  (»•  to  a  ease  like  the  preeeirt,  where 
two  Defendants  answered  together,  and  that  there  was  no  hardship  as  the  Defendants 
well  knew  what  part  of  the  original  bill  had  been  found  by  the  Master  to  have  been 
iosufficiently  answered,  and  the  new  matter  was  easilr  distinguishable. 

Secondly,  that  a  Plaintiff  was  not  bound,  at  the  instance  of  a  Defendant,  to 

Sroduce  documents  which  might  be  in  his  possession,  except  he  offered  by  his  bill  to 
0  so,  or  unless  required  by  a  cross-bill. 
The  following  oases  were  also  cited,  Jonea  v.  Lewis  (2  Sim.  &  St.  242,  and  4  Sim. 
324),  [534]  PenfiAd  v.  Nunn  <6  Sim.  409),  MwUz  t.  Lord  Lauderdale  (V.-C.  £.  1840), 
I>rmee8S  of  WaUa  v.  Lord  UmpotA  (1  Swan.  114,  680,  and  3  Swan.  567,  and  1  Wile, 
a  C.  113,  and  2,  Ibid,  29 ;  and  see  Jadctim  v.  Stdgwide,  2  Wils.  C.  C.  167),  Mimaan  t. 
MiteheU  (6  Sim.  186). 

Ths  Mastbr  of  the  Rolls  \LoTd  LangdaleJ.  Independently  of  the  question  of 
costs,  this  motion  has  two  objects,  one  of  which  is,  in  substance,  to  compel  the 
Plaintiff  to  produce  for  the  inspection  of  the  Defendants,  certain  letters  which  are  in 
his  possession ;  and  the  other  is,  to  compel  the  Plaintiff  to  alter  the  form  of  his  bill 
by  a  further  distribution  of  the  interrogatories  into  numbers.  Those  two  objects  are 
quite  distinct  from  each  other,  and  require  a  separate  consideration. 

It  is  perfectly  plain,  and  it  has  never  been  doubted,  that  the  General  Order  which 
directed  tiie  Plaintiff  to  number  the  interrogatories  in  his  bill  (Ord  Can.  169),  was 
intended  to  >p|Jy  to  oases,  in  which  there  were  several  Defendants  answering 
separately.  The  object  is  perfectly  plain,  although  it  must  be  conceded,  the  order  is 
so  exproised  as  to  apply  itself  to  all  bills ;  where  therefore  we  come  to  apply  this 
(nder  to  jparticnlar  oase^  we  must  have  r^ud  to  ^at  puticnUr  object 

In  this  case  tiiere  are  diree  Defenduit^  one  of  whom  has  not  been  called  upon  to 
answer  at  all ;  and  tike  other  two,  althon^h  there  seem  to  be  charges  against  them 
which  are  distinct,  are  nevertheless  so  jointly  concerned  in  interest,  that  they  joined 
in  one  answer.  There  is  no  complaint  as  to  the  form  of  the  original  bill.  The 
interrcw;atories  appear  to  have  been  num-£6361-bered  in  a  manner  that  is  not  com- 
plainea  of.  These  interrogatories  were  not  fully  answered ;  which  is  a  most  material 
matter  in  the  consideration  of  this  particular  case.  Exceptions  were  taken  and 
allowed.  A  further  insufficient  answer  was  put  in,  and  an  order  was  then  obtained^ 
that  tiio  Plaintiff  should  have  leave  to  amend  his  bill,  and  that  the  Defendants  should 
answer  the  amendments  and  exceptions  a!t(^ther.  It  is  therefOTe  obvious*  that  the 
Defendants  coald  not  be  cinder  any  ambiguity,  as  to  what  it  was  tiieir  duty  to 
answer;  they  wen  to  answer  the  exceptions  and  to  answer  the  amendments.  More- 
over, there  is  a  General  Order  "  that  a  Defendant  shall  not  be  bound  to  answer  any 
statement  or  charge  in  the  bill  unless  specially  and  paitieolarly  interrogated  thereto 
(16th  Order  of  August  1841 ;  Ord.  Can.  168) :  therefore,  as  to  any  amendments 
which  were  not  spemlly  and  particularly  interrogated  to,  they  were  not  bound  to 
answer.  They  knew,  therefore,  perfectly  well,  that  what  thej  were  to  do  was,  to 
answer  the  exceptions  which  had  not  formerly  been  sufficiently  answered,  and  to- 
answer  the  amendments  which  were  interrogated  to. 

The  nature  of  all  of  the  amendments  I  do  not  know,  but  there  are  some  that  may- 
have  been  very  material,  others  which  are  alleged  to  have  been  very  immaterial. 
Several  of  the  interrogatories  seem  to  have  been  altered  in  points,  which,  as  far  as  I 
have  the  means  of  judging  of  them  from  the  statements,  seem  to  have  been  very 
trifling ;  bat  nevertheless,  they  may  or  may^  not  have  been  of  the  utmost  importance, 
for  I  Eave  known  oases  in  which  tiie  alteration  of  a  mere  word  has  produced  material 
lUsoovery,  which,  without  that  smidl  alteration,  would  never  have  been  obtained.  It 
ia  impossible  in  the  course  of  proceedings  to  foretell  irtiat  may  be  important  [886]  ^ 
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the  purpose  of  obtaining  from  tiie  Defendant  that  discovery  which  the  Plaintiff  hu  a 
right  to,  and  the  order  which  bag  been  so  often  referred  to  was  certainly  never  framed 
for  the  purpose,  in  the  least  degree,  of  cramping  the  power  of  the  Plaintiff  of 
obtaining  important  diaoovery.  The  power  undoubtedly  is  very  great^  andihaa  oft« 
bean  greatly  abused,  but  unless  that  power  did  exist,  no  discovery  would  ew  be 
obtained  from  a  fraudulent  Defendant. 

This  bill,  however,  is  amended,  and  there  are  amendments  in  the  interrogatorieB, 
but  none  in  the  note  bv  which  the  Defendants  are  called  upon  to  answer,  **idl  Uie 
above  interragatoriw,"  the  note,  therefore,  had  reference  to  the  ioterrcnatoriea 
contained  in  the  original  bill,  as  well  to  t^ioce  which  remained  tuultned  aa  to  those 
which  were  altered.  The  oonsequenee  was,  that  the  Defendants  were  left^  as  they 
would  have  been  before  the  Oenraal  Order  was  made,  to  discover  to  what  part  oi  the 
amended  bill,  as  it  stood,  they  were  to  put  in  their  answer.  Now  I  do  nob  think 
there  was  any  great  inconvenience  in  this,  but  it  is  said,  if  you  had  specified  the  parti 
of  the  amended  bill  which  I  was  to  answer,  I  might  have  excluded  the  other  interro- 

fatories  from  my  office  copy,  and  this  omission  thus  to  distinguish  the  interrogatories 
as,  in  the  argument,  been  called  "  a  vexatious  amendment"  I  do  not  mean  at  all  to 
say,  that  the  Plaintiff  might  not  have  made  that  distinction.  I  think  be  might  have 
so  managed,  as  by  a  reference  in  the  note  at  the  foot  of  the  bill,  to  point  oat 
distinctly  to  the  Defendants,  the  interrogatories  or  parts  of  intemmUories  to  iriiieh 
be  required  an  answer.  The  questiim,  however,  is,  whether  he  was  unoar  an  oUigBCioD 
to  do  sa  I  am  of  opinion  he  was  not  He  ooiUd  not,  in  this  case,  make  aoj 
distinctioa  between  the  different  Defendants  who  were  to  answer  pt37]  aepantdy 
The  Defendants  had  no  hardship  put  upon  them ;  they  were  only  to  answer  the 
amendments  to  the  bill  which  were  puticularly  intern^ted  to,  and  the  parte 
previously  found  to  have  been  insufficiently  answered.  I  think,  tiierefwe,  that  die 
first  part  oi  the  motion  fails. 

Upon  the  other  part  of  the  motion  a  very  material  question  arises.    The  qoestifMi 
is,  how  far  the  Plaintiff,  who  refers  to  documents  in  his  possession  as  evidence  ot  the 
fact  which  he  distinctly  charges,  is  bound  to  produce  that  evid«ice  befm  Uie 
Defendant  is  bound  to  put  in  his  answer ;  that  I  take  to  be  the  question  which  ii 
raised  here.    There  have  been  several  cases  upon  this  subject ;  and  I  think  they  mar 
be  divided  into  two  classes :  first,  oases  like  that  of  the  I^wuea  of  fFaJa  v.  Ltnt  : 
Lwerpod;  and  secondly,  the  two  several  cases  which  came  befon  me»  and  have  bees  | 
referred  to,  nameW,  Ta^  v.  Smmiag  and  ^ujherd  v.  Morris.   Those  were  cues  in 
which  the  Plaintiff  by  his  bill  not  only  stated  that  he  had  poss^on  of  the  doenmntB, 
but  intending  to  use  those  dooumente  in  support  of  his  case,  he  called  up(m  the 
Defendant  to  look  at  them,  and  offered  to  produce  them  for  the  purpose.  The 
Plaintiff,  in  substance  and  effect,  stated  by  his  bill,  that  the  Defendant  ooold  not  sive 
the  answer  which  the  Plaintiff  desired  to  have  for  his  own  use,  unless  the  Defenoiuit 
would  look  at  those  documents ;  and  the  Plaintiff  having  done  that,  then  refused  to 
produce  the  documents.    I  think  I  may  assume,  after  the  investigation  which  this 
case  has  undergone,  that  there  is  no  caw  whatever  to  be  produ^,  in  which  the 
Plaintiff,  charging  a  particular  fact  to  be  within  the  knowledge  of  the  Defendant,  and 
stating,  further,  that  he  has  evidence  of  the  fact  in  letters  which  are  in  his  possessioa^ 
has  been  held  bound  to  wodnce  those  documents,  b^ore  the  Defend-C638}«it  tot^ 
be  called  upon  to  put  in  his  answer.   The  strong  impression  upon  my  mind  is,  tbst 
there  is  no  such  case.   None  so  contiwy  to  the  cvdinary  principle  has  been  prodneed, 
and  I  believe,  that  if  you  were  to  lay  it  down)  as  a  propodtion,  that  a  Plaintiff  iball 
not  proceed,  until  the  Defendant  knows  the  evidence  which  the  Plaintiff  has,  70a 
would  state  a  proposition  very  much  at  variance  with  the  ordinary  opinion  of  man- 
kind as  well  as  of  lawyers.    No  doubt  you  have  a  right,  in  this  Court,  to  look  at  the 
evidence  which  the  Plaintiff  states  to  be  in  his  possession ;  but  that  ri^t  is  only  to 
be  obtained  upon  a  croes-bilL    Every  party  has,  in  this  Court,  that  advantage  whicfc 
is  not  to  be  had  so  effectually  in  any  other  jurisdictioD.    He  may  disoover  that  whid 
is  in  the  knowledge  and  breast  of  the  Plaintiff  before  he  proceeds  to  a  hearing  of  the 
cause,  but  he  must  do  it  in  such  a  way  as  to  give  t^e  Plaintiff  the  opportiini^  of 
stating  all  the  circumstances  connected  wi^  the  matter.   It  is  nndonbtedi^  eztresMly 
important^  when  tiie  Plaintiff  is  called  upon  to  furnish  any  discovery,  that  he  shouU 
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<to  it  in  the  proper  form,  and  be  at  liberty  to  state  all  the  circumstances  relatioj^  to 
(he  matter,  and  that  he  should  have  all  the  guard  and  protection  which  he  derives 
from  bcdng  able  to  give  a  full  statement  of  all  the  cironmstanoes  belonging  to  the 
cue. 

Some  observations  having,  during  die  amiment,  been  made  as  to  the  mode  of 
drawing  bills,  I  wish  to  have  it  clearly  understood,  that  in  my  opinion  the  more 
strictly  accordant  with  truth  a  bill  is,  the  better ;  but  I  cannot  say  it  has  been  tbe 
rule  of  this  Court,  that  if  a  bill  is  not^  in  every  part  of  it,  strictly  in  accordance  with 
truth,  that  it  is  therefore  to  be  considered  as  a  vexatious  bill.  Many  complicated  and 
difficult  circumstances  arise  in  which  a  party  is,  by  fraud,  kept  out  of  the  knowledge 
of  the  facts  which  are  essential  to  the  support  of  his  [639]  case,  so  that  being  kept 
entirely  ignorant  of  the  real  facts,  he  is  under  the  necessity,  though  wishing  to  adhere 
to  the  tradi,  of  connecting  facts  which  may  be  within  his  knowledge  with  other 
cireumstanoes  wh^  he  can  only  surmise,  and  which  may  or  mav  not  1»  according  to 
truth.  The  Defendant  being  thai  oompelled  to  answer  usoally  affords  information 
which  enables  the  Plaintiff  by  amendment^  to  state  his  case  better,  and  perhaps  nan 
in  accordance  with  the  truth. 

It  is  said  in  this  case  that  we  know  that  the  Plaiutiff  has  written  evidence,  for  he 
alle|;es  it  himself,  and  that  it  would  be  much  more  convenient  to  the  Befendants  to 
see  it  before  Uiey  auswer,  because  they  are  charged  with  a  distinct  fact  to  be  evidenced 
by  that  written  document.  Suppose,  however,  the  Plaintiff  had  done  that  which  be 
might  have  done,  namely,  omitted  all  notice  of  the  letters,  and  had  charged  tbe 
Defendants  with  a  fact ;  and  that  the  Defendants  had  in  their  answer  denied  the  fact 
to  be  true,  and  that  the  Plaintiff  bad  tiiereupon  amended  his  bill  charging  the  same 
fact,  and  had  said  "in  evidence  thereof,  I  have  those  letters,"  would  not  that  course 
of  proceeding,  though  open  to  the  Plaintiff,  have  been  much  more  vexatious  1  Would 
it  not  ham  been  more  hkely  to  have  harassed  the  Defendants  1  Was  it  not  »Jb  least 
6ur  mad  honest,  on  the  part  of  ^e  Plaintiff,  when  he  charged  the  Defendants  with 
tbe  fact,  at  the  same  time  to  intimate  to  them  (if  the  fact  be  so),  that  he  had  got  the 
letters  in  his  possession  which  proved  the  fact  charged,  and  which  the  Defendants 
might  compel  the  production  of  by  filing  a  cross-bilH  In  practice,  I  have  known 
instances  of  a  Plaintiff  stating,  that  there  existed  certain  documents  proving  the  fact 
ehsjged,  when  there  were  none,  and  thereby  intimidating  t^e  Defendant  from  stating 
tbe  truth  of  his  [640]  own  case :  tha^  no  donb^  would  be  a  vexations  and  fraudulent 
mode  of  stating  a  case. 

That  is  not  suggested  here :  on  the  contrary,  this  motion  proceeds  on  the  notion 
of  the  existence  of  the  documents,  which  the  Plaintiff  states  to  be  evidence  in  support 
<^  his  bill,  and  upon  an  allegation  that  the  Defendants  have  a  right  to  see  that 
evidence,  before  tA»y  are  called  upon  to  put  in  their  answer. 

I  think  dut  the  seofHid  part  of  the  motion  also  fails,  and,  tiie  motion  failing 
altogether,  must  therefore  be  refused  with  costs. 

[640]   BimNETT  V.  FosTEB.    (Ex  relatione  Mr.  De  Oex.)    April  18,  19,  1844. 
[S.  C.  2  Ph.  161 ;  41  E.  R.  903 ;  2  Coop.  t.  Cott.  348 ;  47  E.  E.  1191.] 

An  adverse  decree  made  in  the  absence  of  some  of  a  class,  the  point  not  being  con- 
sidered to  be  one  of  difficulty. 

Costs  <rf  an  administration  suit  directed  to  be  paid  rateably  out  of  the  real  and 
personal  estate. 

James  Worship,  by  his  will,  dated  17th  <rf  March  1786,  devised  his  real  estate  in 
trust  for  his  niece  for  her  life,  and  after  her  decease,  to  pay  the  yearly  rents  and 
profits  to  her  daughter,  Ann  Le  Fevre,  for  her  separate  use  for  her  life,  and  upon 
further  trust  to  sell,  as  soon  as  conveniently  might  be  after  the  death  of  the  surrivor. 
And  he  bequeathed  his  residuary  personal  estate  to  his  trustees  to  be  converted  into 
money,  the  interest  to  be  paid  to  the  stune  tenants  for  life,  and  in  the  same  way  as 
the  rents  and  profits  oi  his  real  estate.   And  the  trustees  were  to  be  possessed  of  the 
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numies,  so  to  remain  out  at  ioterest  dnxiiig  the  lives  of  tiie  tenants  f<v  life^  at  thmr 
decease,  and  erf  all  the  monies  to  arise  fr(»n  tiie  sale  of  the  leal  estate,  iqion  toast  to 
pay  £100  to  eadi  child  of  [641]  Mrs.  Le  Fevre  who  should  sumve  Im,  and  to  pay 

the  residue  of  such  monies,  or  the  vhole,  if  Mrs.  Le  Fevre  left  no  child  living  at  oer 
death,  unto  all  the  testator's  brothers'  and  sasters'  children  who  should  be  ^ve  at  the 
death  of  Mrs.  Le  Ferre,  equally  share  ud  share  aJike,  at  their  reapeotsTo  txea^ban 
and  administrators. 

The  property  conunised  both  real  and  personal  estate. 

The  testator  died  in  1792,  his  nieoe  in  1814,  and  Mrs.  Le  Fevre  in  1836.  Ko 
child  of  Mrs.  Le  Ferre,  or  of  any  of  the  brothers  aiid  sisters  of  the  testatcKV  waa  living 
at  Mrs.  Le  Fevre's  death. 

This  was  a  bill  filed,  by  one  of  the  legal  personal  repMMitataveB  of  the  next  of 
kin  lof  the  testator  living  at  his  death,  against  two  persons,  eaeh  <tf  whom  daimed  to 
be  heir  at  law,  the  trustees,  and  a  party  claiming  to  be  next  of  kin  of  a  diild  of  one 
of  the  testator^i  aisters,  praying  for  ^e  administration  of  the  testator's  property.  Two 
questions  were  raised  on  the  pleadings,  first,  whether  there  was  a  conversion  ot  the 
realty  into  personalty,  out  and  out,  so  as  to  entitle  the  next  of  kin  to  the  whole  oi 
the  assets,  tne  greater  part  of  which  had,  in  fact,  been  converted  into  money  since 
the  testator's  death.  Secondly,  whether,  under  the  Iknitaticm  to  the  testator's 
brothers'  and  sisters'  children  living  at  Mrs.  Le  Fevre's  death,  or  their  remetive 
executors  and  administrators,  the  next  of  kin  of  a  child  who  died  in  Mrs.  Le  Fnre'B 
Ufetime  might  not  take  by  substitution. 

Inquiries  were  direoted  at  the  ori^;inal  hearing,  and  by  the  report  it  appeared, 
t^tA  the  next  of  kin  <rf  the  testator  living  at  his  death  were  ten  in  nmnber :  that  dl 
of  diem  were  dead,  and  Uiat  there  were  legal  personal  representativee  of  three  <»ly, 
the  Plaintiff  being  one  of  [64^  such  representatives.  It  also  ai^Mared  that  tlie  next 
of  kin  of  the  children  of  brothers  and  sisters  of  the  testator  intOTested  in  tiie  seemd 
question  exceeded  thirty  in  number,  and  that  there  were  penonal  repreaentativas  of 
a  very  few  of  them. 

The  cause  now  coming  on  for  further  directions, 

Mr.  De  Gex,  for  the  Plaintiff. 

Mr.  Boupell,  for  the  trustees,  submitted  that  they  would  not  be  indemnified,  by  a 
decree  pronounced  in  the  abeenoe  of  any  of  the  parties  interested  in  the  qnestioos  in 
dispute. 

Mr.  Kindersley  and  Mr.  Borrett,  for  the  heir  at  law. 

Mr.  O.  Turner,  Mr.  Elmsley,  and  Mr.  Bird,  for  other  jwities,  salnnitted  that  all 
the  different  interests  were  as  well  represented  as  oonvenienoe  and  the  ^aotioabililj 
of  carrying  on  the  suit  would  allow,  having  regard  to  tJie  number  of  parties  suod  ue 
amount  of  the  property.    They  cited  Hanei/  v.  Earvey  (4  Beav.  216,  and  6  Beav.  IM). 

Mr.  Boupell,  in  reply,  said,  tiiat  in  Saneif  v.  Harvey  there  was  no  final  decision  or 
distribution  of  the  fund,  as  was  sought  here. 

The  Master  of  the  Boli^s  said,  that  the  practice  of  allowing  some  members  ti 
a  class  to  represent  the  whole  in  certain  oases  had  been  adopted  on  ^;rounds  of  con- 
venience, but  that  in  this  respect  eveir  case  must  he  governed  by  its  own  eircnm- 
stances.  That  it  would  nevertheless  be  extremely  unsatisfactory  to  a  party,  [6431 
whose  property  bad  in  his  absence  been  adjudged  to  anothw,  to  be  told  that  it  had 
been  dfflie  for  the  sake  of  convenience.  The  other  questions  in  dispute  mighty  how- 
ever, be  argued,  the  decision  on  the  question  erf  parties  being  reserved. 

The  case  then  proceeded. 

On  the  question  of  wmversion.  Cruse  v.  Barleif  (3  P.  W.  20^  Fltidter  v.  AMmvr 
(1  Brown  (G.  C),  497),  PhUlips  v.  PhiUips  (1  My.  &  E.  649),  and  Jeacpp  r.  fTatm 
(1  Mv.  &  K.  665)  were  cited. 

Mr.  Bird,  on  behalf  of  the  next  of  kin  of  the  child  of  one  of  the  testatcH-'s  ststets, 
admitted  that  the  claim  to  take  by  substitution  could  not  be  sustained. 

The  Master  of  the  Rolls  [Lord  Langdale]  observed,  that  the  latter  point  was 
so  clear  that  there  could  be  no  ground  for  bringing  before  the  Court  any  of  the  other 
parties  interested  in  maintaining  it ;  that  tiie  question  of  conversion  m^t  admit  of 
more  argument,  but  still  there  appeared  to  him  no  sufficient  reason  for  nolding  that 
the  testator  intended  a  conversion  out  and  out.   That,  unfortunately,  this  waa  a  v«ry 
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vague  expression ;  but  that  the  case  of  the  heir  at  law  did  not  require  it  to  be  laid 
down,  as  had  been  contended,  Hhat  there  ooold,  in  no  case,  be  a  conversion  except 
for  the  purposes  of  an  express  trust.  That  it  was  sufficient  to  say  that  there  did  not 
appear  to  be  any  indication  of  an  intention  to  convert  the  property  for  any  other 
purposes  ih&n  those  specifically  pointed  out,  and  which  ha^  failed.  That  if  his 
Loidship  entertained  any  reasonable  degree  of  doubt  [544]  on  the  point,  he  should 
have  feit  great  difficulty  in  finally  disposing  of  it,  adversely  to  the  absent  parties, 
and  in  distributing  the  property  without  reserving  to  them  an  opportunity  of  support- 
ing their  own  case ;  but  that  the  Court  could  only  act  upon  the  strength  of  its  own 
impression,  and  that  he  thought,  under  the  circumstances  of  the  case,  and  with  the 
opinion  which  he  entertained  as  to  tAie  possibility  of  the  question  being  successfully 
argued,  he  should  not  be  jnstified  in  bnrdening  the  property  in  dispute  with  the 
expense  of  brining  any  other  parties  before  the  Court. 

His  Lordship  held  that  the  realty,  and  the  proceeds  of  so  much  of  it  as  had  been 
sold,  helon^;ed  to  the  heir,  and  that  the  personalty  belonged  to  the  next  of  kin  of  the 
testator  living  at  his  decease. 

Mr.  Kindersley  and  Mr.  Borrett  asked  that  the  costs  might  come  out  of  the 
personalty,  the  question  having  arisen  out  of  the  construction  of  the  will,  and  the 
claim  of  the  heir  having  been  held  so  clear  tiiat  a  decision  ooold  be  made  against 
absent  next  of  kin.  But, 

The  Master  of  the  Rolls  considered  that  the  decision  of  the  Court  would 
benefit  the  real  estate,  as  well  as  the  personal,  by  removing  difficulties  as  to  the  title 
of  the  parties  churning  it,  and  he  directed  the  costs  to  m  paid  rateably  ont  of  tJie 
realty  and  personalty  according  to  their  value. 

See  £yn  v.  Maradm,  2  Keen,  564,  and  4  Myl.  &  Cr.  231. 


[645]  Bather  v.  Ebaesley.  May  2, 1844. 

The  bill  sought  to  charge  trustees  with  mismanagement  and  misapplication  of  the 
trust  estate.  The  answer  insisted  that  one  of  the  two  Co-plaintiffs  had  acquiesced. 
The  Court,  upon  motion,  gave  leave  to  amend  by  making  such  Co-plaintiff  a 
Defendant,  upon  payment  of  the  coets  of  the  application,  and  giving  security  for 
the  costs  already  incurred.  The  costs  of  the  misjoinder  were  reserved  to  the 
hearing. 

This  bill  was  filed  by  Mary  Bather,  the  wife  of  the  Defendant  Thomas  Justice 
Bather,  by.her  next  friend,  and  by  Thomas  Bather.  Mai^  Bather  had  a  life  interest 
without  power  of  anticipation  in  the  trust  property  which  was  the  subject  of  the 
suit,  and  Thomas  Bather  nad  an  interest  in  remainder. 

The  bill  sought  an  account,  &c.,  of  the  real  and  personal  estate  of  the  testator,  and 
also  sought  to  charge  the  trustees  with  mismanagement  and  misapplication  of  the 
trust  property. 

The  Defendants,  by  their  answer,  set  up  a  case  of  acquiescence  on  tiie  part  of  the 
Plaintiff  Thomas  Bather. 

The  Pluntifis  now  moved  fat  liberty  to  amrad  th«r  bill,  by  striking  out  the  name 
<tf  llionias  Bather  as  a  Plaintiff  and  making  him  a  Defendant.  An  affidavit  was  filed 
b^  the  Plaintiffi'  sdicitor,  stating  that  he  wu  not  amra  of  die  ezittence  of  any  ques- 
tion as  to  acquiescence  until  he  read  the  answer. 

Mr.  Turner  and  Mr.  J.  Baily,  in  support  of  the  motion. 

They  cited  Small  v.  Athoood  (2  You.  &  Jer.  512X  and  Aylxm  v.  ^ay  therein 
cited,  p.  618. 

nM6]  Mr.  J.  H.  Palmer,  Mr.  Cox,  and  Mr.  Bolt^  for  the  Defendants. 

The  Master  of  the  Bolls  [Lord  Langdale]  granted  the  application,  but  upon 
the  terms  of  the  Plaintiffs  paying  the  costs  of  the  motion,  and  giving  aecurit;^  for  the 
•Bosts  up  to  the  present  time^  and  he  reeerved  tha  costs  inoorred  by  the  misjoinder 
until  the  hearing  of  the  canse. 
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[546]  Fms  v.  Lambkbt.  JToy  3, 1844. 

A.  contracted  to  sell  a  wharf  on  the  banks  of  the  Thames,  vith  a  jtUy.  Hie 
turned  out  to  be  liable  to  be  removed  by  the  Corporation  of  LondoD,  if  they  diooght 
fit   'Ha)A,  tiiat  the  jetty  vas  essential  to  the  Duieficial  occupation  and  enjoymcat 
of  the  premiies  contracted  to  be  sold,  and  that  a  specific  perfbnnance  ooold  not  be 


This  was  a  bill  for  specific  performance  of  an  agreement. 

The  Plaintiff  put  up  some  property  for  sale  by  auction,  which,  in  the  particolin 
of  sale,  was  described  as  a  very  valuable  copyhold  property,  known  as  Ashtoo'a 
Wharf,  consisting  of  superior  water-side  premises,  first-rate  wharf,  vUh  jeU^j  extensiTs 
warehouses,  rigging-bouse,  counting-house,  and  shop,  situate  at  BlackwalL  The 
particulars  also  stated,  that  "  this  property,  of  which  immediate  pqasessiiKi  may  he 
obtained,  is  copyhold  of  the  manor  of  Stepney,  otherwise  Stebonheath,  subject  to 
a  fine  on  death  or  alienation  of  £2,  28.  certain,  and  to  the  annual  quit  rent  o£  4d.' 
A  printed  plan  was  referred  to,  upon  which  was  delineated  a  jetty,  projecting  from 
the  front  of  the  wharf  into  the  Thames. 

The  Defenduit  became  the  purchaser  for  X6820,  and  a  bill  for  apecifie  periona- 
uice  having  been  instituted,  it  was  referred  to  the  Master  to  aaoertaiii  wn^iMr  a 
good  title  could  be  shewn. 

[647]  The  Master  r^rted  "that  a  good  title  coald  be  made  to  the  nid  wanises, 
except  as  to  a  certain  jetty  in  the  agreement  mentioned :  and  he  found,  tbat  taxh 
good  title,  except  as  aforesaid,  was  first  shewn  before  ike  institution  of  this  soil 
And  as  to  the  said  jetty  to  which  a  good  title  could  not  be  made  according  to  the 
said  agreement,  he  found  that  the  same  was  a  wooden  structure,  with  a  wooden  top 
placed  upon  wooden  piles,  between  high  and  low  water  mark  of  the  river  Thanua, 
and  was  subject  to  the  regulations  of  the  navigation  committee  of  the  Cknrporatira  of 
the  City  of  London,  and  liable  at  any  time  to  be  removed^  in  case  the  said  oorpoiatioii 
should  think  fit  to  remove  the  aame.  And  he  found  that  the  said  jetty  was  essentid 
to  the  beneficial  occupation  and  enjoyment  of  the  said  premises  contracted  to  be  sold 
as  aforesaid.'' 

The  Plaintiff  excepted  to  the  report. 

Mr.  Tamer  and  Mr.  Baily,  for  the  Plainti£ 

Mr.  Eindersley,  eonirii. 

The  Master  of  the  Bolls  [Lord  Langdale]  concurred  with  the  Master  in 
opinion  that  the  jetty  was  essential  to  the  enjoyment  of  the  property ;  and 
therefore,  overruled  the  exceptions,  and  dismissed  the  bOI  with  coats. 

See  Sugden'a  Vendors,  oh.  vi.  section  2. 


[548]   Bowlet  «L  Ai>Aiis.   Jfoy  36,  28,  31, /lOy  31, 1844. 
[For  other  proceedings,  see  S.  0.  7  Bear.  396  and  note  thereta] 

A.  and  B.  purchased  realty  out  of  their  jpartnership  assets,  which  was  used  for  their 

partnership  purposes,  and  was,  in  equity,  to  be  conddered  as  personalty.  A  new 
partnership  was  formed  between  A.,  B.,  and  C.  The  realty  was  oontinoed  to  he 
used  for  tne  partnership  purposes,  but  A.  and  B.  stipulated  for  a  rent  to  be  paid 
them  by  the  new  partnership,  composed  of  A.,  B.  and  C.  A.  died.  Hdd,  the 
property  was,  in  equity,  to  be  considered  as  part  of  his  real  estate. 
Legatees  made  honA  jide  endeavours  to  realize  the  primary  fund  on  which  l^actes 
were  charged,  but  failed  to  prove  the  existence  of  such  primary  fund,  by  reiaoo  ol 
the  non-production  of  the  acconnt  books.  The  real  estate  (being  the  seoooduT 
fond)  was  directed  to  be  sold  for  payment  of  tiie  legacie^  bat  tiie  decree  was  maM 
without  [nnji^ice  to  any  claim  which  might  be  made  in  respect  <rf  the  ^/amaif 
fnnd,  in  any  other  proceeding  againat  any  party  who  might  be  answerable  for  m 
same. 
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This  case,  reported  ante  (p.  396),  now  came  on  to  be  heard  upon  the  twentieth 
exc<^on,  and  on  further  directions  and  coata. 

JvUf  31.  The  Mastkb  or  THS  Bolu  [Lord  Langdale].  This  case  came  on  to 
be  heud  on  die  twentieth  of  t^e  e»>eption8  taken  to  the  Master's  report  and  for 
farther  directions  and  on  oosts. 

The  Blaster  has  found,  that  the  testator  was  entitled  to  three  fourth  parts  of  a 
house  and  premises  in  Portpool  Lane,  which  were  not  devised  by  his  will,  but  which 
descended  to  Henry  jEarley  Wyatt  as  heir  at  law,  and  the  exception  alleges,  that 
there  was  no  evidence  to  shew  that  the  testator  was  entitled  to  t^ree-fourths  of  the 
bouse  and  property,  or  whether  the  same  descended  to  Heniy  Earley  Wyatt  as  his 
heir  at  law,  or  was  to  be  considered  as  part  of  the  partnership  property,  or  as 
otherwise  in  equity,  converted  into  personalty. 

The  property  was,  in  fact,  purchased  by  Henr^  Wyatt  and  Henry  Earley  Wyatt 
out  of  their  partnership  assete,  for  their  partnership  purposes,  and  belonged  to  them 
in  [649]  the  proportion  in  which  they  were  interwted  in  the  partnership^  and  whilst 
used  for  Uie  purposes  of  the  partnership,  it  was  to  be  considered  as  personalty ;  but, 
upon  the  admission  of  George  Wyatt  into  the  partnership,  the  firm  of  Henry  Wyatt 
&  Son  was  put  an  end  to,  and  the  house  and  premises  ceased  to  be  used  merely  as 
rartnership  assets  of  the  owners.  The  two  owners,  Henry  Wyatt  and  Henry  Earley 
Wyatt,  held  the  property  distinct  from  the  partnership  and  tradine  Pi^p^rty  of  the 
three  partners,  Henry  Wyatt,  Henry  Earley  Wyatt,  and  George  Wyatt,  and  they 
stipulated  for  a  rent.  There  was,  therefore,  in  two  partners,  an  ownership  of  the 
property  and  a  right  to  receive  rent,  and,  in  the  three  partners,  a  possession  tor  which 
rent  was  paid  ;  and  although  the  three  used  the  possession  for  the  purposes  of  the 
trade  of  the  three,  including  the  two  owners,  yet  I  think,  that  the  right  of  the  two 
owners,  to  whom  as  landlord^  the  rent  became  due,  must  be  considered  as  real  estate. 
The  contest,  in  this  case,  appears  to  me  to  be  of  no  importance  to  Henry  Earley 
Wyatt^  because,  upon  consideration  of  the  testator's  will,  l  am  of  opinion,  that  the 
real  estate  of  Heniy  Wyatt,  which  descended  to  Hennr  Earley  Wvatt  as  bis  heir,  is 
subject  to  the  payment  of  the  legacies  given  by  his  will ;  but  I  think  that  the  finding 
of  the  Master  is  correct,  and  that  the  twentieth  exception  must  be  overruled. 

Upon  the  further  directions,  the  principal  question  is,  whether  the  Plaintiffs,  the 
legatees,  are  now  entitled  to  have  the  testator's  real  estate  descended  or  devised,  sold 
for  the  payment  of  their  legacies ;  and  I  think  that  they  are.  The  Plaintiffs  have,  in 
vain,  attempted  to  realize  the  primary  fund  out  of  which  the  testator  directed  the 
legacies  to  be  paid.  They  have  endeavoured  to  prove  that  such  primary  fund  really 
existed,  and  on  the  supposition  of  its  having  had  an  existence,  they  have  used 
endeavours,  the  sinoenty  of  which  cannot  be  doubted,  to  [550]  charge  the 
executors  personally  with  the  loss  of  it.  In  these  endeavours  they  have  failed. 
It  is  not  now,  and  the  probability  is  that  it  never  can  be  known  with  certainty, 
whetiier  the  funds  applicable,  in  priority  to  the  nal  estate,  existed  or  not,  or 
who  is  ansvOTable  for  it,  if  it  did  exist ;  and  the  Plaintiffs  having  done  all  in  their 
power  to  ascert^n  the  primary  fund  and  make  it  available,  so  as  to  avoid  resorUng  to 
the  real  estate,  I  am  of  opinion,  that  they  ought  not  to  he  delayed  further,  and  are 
now  entitled  to  have  the  real  estate  sold. 

It  is  very  unsatisfactory  to  be  obliged  to  make  a  decree  under  such  circumstances. 
However  improbable,  it  is  still  possible  that  it  may  be  discovered  that  there  was  a 
primary  fund,  and  that  some  of  the  parties  to  this  cause  are  answerable  for  it ;  and 
in  order  to  leave  the  means  of  redress  open,  as  far  as  I  can,  consistentJy  with  the 
rights  of  the  Pluntifis,  I  must  make  this  aecree  without  prejudice  to  any  claim  which 
may  be  made  in  respect  of  the  primary  fund,  in  any  other  proceedings  a^nst  any 
partv  who  may  be  answerable  for  the  same. 

It  does  not  appear  to  me  diat  any  order  ought  now  to  be  made  for  the  payment 
of  the  rents  of  the  real  estates  received  by  Henry  Earley  Wyatt  or  William. 

Provision  mnst  be  made  for  payment  of  the  several  sums  of  money  which  the 
Master  has  found  to  be  due  to  Adams,  to  Marks,  and  to  the  estate  of  Hannah  Wyatt. 

With  respect  to  the  oosts,  so  far  as  the  suits  relate  to  the  establishment  of  the 
will,  and  the  account  oi  such  parts  of  the  personal  estate  of  the  testator  as  did  not 
oonsiBt  of  his  share  or  interest  in  the  partnership^  I  tiiink  that  all  parties  are  entitled 
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to  their  oosto ;  the  executors  having  their  costs  as  between  solicitor  and  client.  So 
far  as  the  suits  relate  to  the  accounts  of  the  partner-{661]'8hip  dealings  and  property, 
and  wi^  respect  to  the  spetoal  inquiries,  and  t^e  exceptions  which  relate  thereto,  I 
am  of  opinion  that  the  parties,  otner  than  the  executors,  and  Henry  Eaxley  Wyatt 
and  George  Wyatt  and  his  assignees,  are  entitled  to  their  costs ;  but  having  ngud 
to  all  the  circumstances  of  the  case,  I  am  of  opinion,  thab  netther  the  executory 
nor  Henry  Euley  Wyatt^  nor  George  Wyatt,  nor  his  aasi^ees,  an  entitled  to  any 
costs. 

It  was  strongly  urged,  that  I  ou^ht  to  charge  the  executors  with  the  whole  eoits 
of  the  suit,  or  at  least  with  the  particular  costs  to  which  I  have  last  adverted ;  but  tm 

consideration,  I  think  that  I  ought  not  to  charge  them,  as  I  should  have  daae,  if  I 
could  have  agreed  with  the  Master's  report  on  the  phnoipal  exceptions. 


[651]  AsoHER  e.  Hudson.  Ju/y  8, 11, 1844. 

[S.  C.  13  L.  J.  Ch.  380 ;  8  Jur.  701 ;  affirmed  on  appeal,  15  L.  J.  Ch.  211.  See  Turner 
V.  CoUins,  1871,  L.  R  7  Ch.  335  (n.)  i  FarfiU  v.  Lsu^  1872,  L.  R.  2  P.  &  D.  469 ; 
Bambrigge  v.  Snmme,  1881,  18  Ch.  D.  197 ;  PaeeU  v.  Foudl  [1900],  1  Ch.  246.] 


A  niece,  two  months  after  she  came  of  age,  and  after  her  guanlians  had  fully  aooounted 
to  her,  entered  into  a  voluntary  security  for  her  uncle,  by  whom  sfae  had  bean 
brought  up,  and  who  was  considered  by  the  Court  as  standing  in.loeo  parentis.  The 

Court  set  it  aside. 

Where  a  transaction  takes  place  between  parent  and  child,  just  after  the  child  has 
attained  twenty-one,  and  prior  to  what  may  be  called  a  complete  "emancipation," 
without  any  benefit  moving  to  the  child,  the  presumption  is  that  an  undue  influense 
has  been  exercised  on  the  part  of  the  child,  and  a  party  seeking  to  mBinfrain  aach  a 
transaction  must  shew  that  that  presumption  is  adequately  rebutted. 

Though  Courts  of  Equity  do  not  interfere  to  prevent  an  act  even  of  bounty  between 
parent  and  child,  yet  the^  will  see  that  the  child  is  j^aoed  in  such  a  poaition  as  will 
enable  him  to  form  an  entirely  free  and  unfettered  judgment,  independent  altogeUier 
of  any  sort  of  controL 

Surety  by  promissory'  note,  for  a  floating  balance  due  to  bankexs  from  a  enstomer, 
held  released  by  the  bankers  crediting  the  customer  with  the  full  amount  of  the 
note,  without  advancing  the  money  at  iihe  time. 

In  1825  the  surviving  parent  of  the  Plaintiff,  Mrs.  Archer  (then  Miss  Kendray), 
died,  leavine  her  an  orphan  of  the  age  of  about  nine  years.  For  about  seven  yean 
previous  to  her  attaining  twenty-one,  she  [562]  resided  with  her  uncle  and  aunt^  Ml 
and  Mrs.  Daniel  at  Thirsk.  Miss  Kendray  was  entitled  to  some  property,  oonaiatiiij; 
of  a  sum  of  £1112,  and  the  moiety  of  some  houses,  &c.,  producing  an  income  of  about 
£146  a  year.  During  her  minority  her  uncle  "  was  paid  a  suitable  sum  for  her 
maintenance  by  her  guardian,  out  of  the  income  of  her  property." 

On  the  8th  of  November  1 837  Miss  Kendray  attained  her  age  of  twen^-one  yeaz^ 
whereupon  her  guardians  toansferred  her  property  to  her,  and  she,  on  the  21at  of  the 
same  month,  ezeeuted  a  release  to  them. 

It  appeared  that  in  July  1837  her  uncle  Daniel  had  opened  an  account  with  Uie 
Thirsk  oranch  of  the  York  Union  Banking  Company,  of  which  Hauxwell  wu  the 
manager.  At  the  end  of  December  Duiiel  bad  overdrawn  his  account  to  the  extent 
of  £70. 

About  the  1st  of  January  1838  Miss  Kendray  joined,  as  surety  for  her  uncle  Mi. 
Daniel,  in  a  promissory  note  for  £500  to  the  bank,  and  by  that  note,  she  and  her 
uncle  jointly  and  sevendly  promised  to  pay  the  bank  the  sum  of  £500  with  interest 
The  note  was  handed  over,  but  was  not  at  that  time  entered  in  the  hankers'  booka 
The  way  in  which  it  was  afterwards  dealt  with  will  be  presently  sti^ed. 

On  the  13th  of  November  1841  Miss  Kendray  nuuried  the  Plaintifi^  Mr.  Axchsr. 

After  the  marriage,  the  bank  appeared  to  hare  made  some  inquiriea  as  to  tha 
property  of  Miss  Kendray,  and  on  the  9th  of  December  1841  the  £600,  tiie  promiiac^y 
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note,  was  placed  to  the  credit  of  D&niera  aooount,  but  entered  in  the  bankers'  books 
under  date  [663]  the  12th  of  November  1841,  this  being  the  day  previous  to  her 
marriage,  at  which  time  the  balance  against  Daniel  appeared  to  be  about  £9Q. 

In  1843  Daniel  became  insolvent  Being  then  indebted  to  the  bankers  in  a  sum 
exceeding  £500,  they,  on  the  24th  of  April  1843,  wnamfflwed  an  action  at  law  against 
t^e  Plaintiffs,  to  recover  the  amount  secured  by  the  promissory  note  of  X500.  The 
PlaiBtiffa  thereupon  instituted  this  eoit,  in  order  to  get  reliewd  fnnn  their  liability 
under  the  note. 

Thns  far  the  facts  of  tJie  case  were  beyond  dispute ;  it  is  now  neeessary  to  state 
tiie  material  allegations  of  the  bill  and  the  evidence  in  support  of  them. 

The  bill  alleged,  that  the  signature  of  Miss  Kendray  to  the  note  had  been  obtained 
by  a  scheme  or  plan  between  her  uncle  and  the  agent  of  the  banking  company,  entered 
into  previous  to  her  coming  of  age.  That  she  signed  it  with  reluctance,  and  entirely 
through  the  influence  which  her  uncle  and  aunt  had  acquired  over  her.  That  it  was 
represented  to  be  a  matter  of  form,  and  that  she  would  never  be  required  to  pay  any- 
tbmg  in  consequence.  The  bill  stated,  that  the  note  was  given  for  the  amount  then 
in  arrear,  which  the  bill  alleged  had  been  discharged  by  subsequent  payments  by 
Daniel ;  and  that,  under  the  oircumstanoee  irforesud,  the  note  was  fnudulent  and 
void,  and  ought  to  be  delirwed  up  to  be  cancelled. 

The  bill  charged  "  that  if  the  note  was  ever  disooanted  by  the  company,  the  sagae 
was  not  discounted,  or  the  amount  thereof  credited  to  Daniel,  until  srane  time  after 
the  date  thereof,  and  was  bo  discounted  unknown  to  the  Plaintiffs,  and  was  not  carried 
to  a  separate  [664}  account  to  the  debits  of  the  Plaintiffs  and  Daniel,  but  remained  in 
the  possession  of  the  company,  as  a  note  payable  on  demand  by  Daniel ;  and  the 
company,  by  so  dealing  with  the  note,  destroyed  such  right,  if  any,  as  they  previously 
had,  to  hold  the  same  as  a  collateral  security  for  the  balance  due  from  Daniel  to  the 
said  company ;  and  that  the  subsequent  payment  by  Daniel  to  the  company  exceeded 
the  amount  of  the  promissory  note,  and  of  the  balanoe  then  due  to  the  company, 
and  ought,  if  necessary,  to  be  applied  to  the  satisfaction  of  the  note  and  of  the 
balance. 

The  bill  prayed  a  declaration,  that  tiie  promissory  note  had  been  fraudulentiy 
obtained  from  the  Plaintiff  by  Daniel  and  the  banking  company,  and  was  fraadnlent 
and  void  against  the  Plaintim ;  and  that  if  not  fraudulent  and  void,  then  for  a  declara- 
tion, that  the  subsequent  payment  to  the  bank  ought  to  be  applied  in  reduction  of 
tiie  balance  due  on  the  promissorr  note. 

The  answer  denied  all  the  allegations  of  the  fraud  and  the  alleged  scheme,  and 
stated,  "  that  about  the  months  of  November  or  December  1837,  the  account  of  Daniel 
with  the  bulking  company  being  overdrawn,  Daniel  proposed  to  Mr.  Hauxwell,  that 
he  and  his  niece  Frances  Kendray  should  give  to  the  bulking  company  a  joint  and 
several  promissory  note  for  i£500  and  interest^  as  a  collateral  and  continuing  security 
to  the  company  for  the  balanoe  that  migh^  from  time  to  time,  become  due  from 
Daniel  to  tiie  said  banking  company  on  his  account  with  them,  uid  that  tiie  same 
shcvuld  be  a  continuing  guarantee  to  them  for  the  balance  of  the  banking  acoount  of 
the  said  C.  Daniel." 

The  evidence  on  the  part  of  the  Plaintiffs  went  to  shew  the  control  and  influence 
which  Mr.  and  Mrs.  [666]  Daniel  had  acquired  and  exercised  over  their  niece,  the 
subsistence  of  an  intimacy  between  Daniel  and  Hauxwell,  and  of  the  knowledge  of 
the  latter  of  the  circumstances,  fortune,  and  situation  of  Miss  Kendray,  but  there  was 
no  evidence  whatever  of  any  fraudulent  scheme  between  the  parties. 

Hauxwell  was  examined  as  a  witness  for  the  Defendants.  He  denied  the  alleged 
intimacy  between  himself  and  Daniel,  and  stated  as  follows : — "  Daniel  was  allowed 
by  me  to  overdraw  bis  account  at  the  said  Thirsk  branch  of  the  York  Union  Banking 
Company  to  a  small  amount,  because  I  considered  him  safe.  At  the  end  of  December 
1837  Daniel  had  overdrawn  his  account  the  sum  of  ^£70,  78.  2d.  In  the  latter  part 
of  December  1837  Daniel  mentioned  to  me  hie  wish,  iAaX  tiie  braneh  bank  would 
allow  him  to  overdraw  his  acoount  for  his  aocommodatira  to  a  greater  extent  j  he 
save  as  a  reason  «diy  he  wished  so  to  draw,  that  he  would  thereby  be  enaUed  to  go 
into  t^e  mu-ket  and  buy  his  leathw  for  ready  money,  instead  of  buying  leather  and 
paying  with  aooeptanoea.   When  Daniel  so  applied  to  m^  he  wished  to  be  allowed  to 


Digitized  by 


1182 


ABCHER  V.  HUDSON 


overdraw  to  the  extent  of  £600.  I  asked  him  what  security  he  oould  giv^  and  he 
proposed  his  niece  Frances  Kendray.  He  ssid  he  had  not  spoken  to  her  on  the 
subject,  but  he  would  do  so,  and  let  me  know.  About  a  week  afterwards,  Daniel 
called  at  the  branch  bank,  and  stated  to  me,  that  he  had  spoken  to  his  niece,  and  she 
was  agreeable  to  sign  a  promissory  note  for  £500,  but  she  did  not  like  to  eome  to  the 
bank,  from  a  fear  of  causing  some  siu[Bcion  that  she  was  going  to  be  bound  for  hw 
uatAe  to  tiie  bank ;  that  if  I  would  prepare  a  note  in  the  usGul  and  take  it  down 
some  evening  to  his  (Daniel's)  house,  where  she  resided,  she  would  sign  it." 

[666]  B<^<°A  witness  also  stated :  "That  he  aooordinj^y  mpand  a  joiitt  and 
sevend  ^nomissory  note,  and  took  it  to  tiie  house  of  Daniel  between  the  1st  mm  the 
of  January  1838.  That  he  produced  the  promissory  note,  and  told  Miss  Kendray  that 
it  was  a  joint  promissory  note  for  £500,  but  we  did  not  want  £500  of  her  ooele  at 
that  time  (the  balance  owing  by  him  at  that  time  being  very  small),  but  that  he 
might  want  money  to  the  extent  of  £500,  and  he  asked  her,  if  she  was  willing  to  sign 
the  note  he  then  produced ;  to  which  she  answered,  that  she  was  willing  to  do  aa 
He  then  requested  her  to  read  the  said  promissorv  note,  which  she  did  aocordingly. 
That  Daniel  then  signed  the  promissory  note,  and  immediately  afterwards  the  sud 
Franoes  Kendray  signed  her  name  to  it.  That  before  the  note  was  signed  by  the  said 
Daniel  and  Frances  Kendray,  he  told  the  said  Frances  Kendray,  tluit  su{^)odng  her 
uncle  should  want  money  to  the  extent  of  £500  by  her  signing  that  note,  she  made 
herself  liable  to  the  bank  to  tAie  extent  of  £500  and  intere^  in  case  the  faaak  ahooU 
ever  want  that  amount  of  him ;  she  said  tAMb  she  peileody  understood  it" 

The  witness  also  said,  "  I  then  stated,  that  the  said  prominc^  note  was  to  be  a 
security  for  the  amount  then  due  to  the  said  bank  from  the  ssid  Christopher  Daniel, 
or  for  any  amount  that  might  be  due,  either  upon  the  open  account,  or  upcm  bilk 
running  to  the  extent  of  £500  and  interest ; "  and  the  witness  said,  "  In  my  ojHnicm 
and  judgment^  the  said  note  was  si^ed  by  the  said  Comi^nant  Frances  Kradiay 
readily  and  not  reluctantly,  nor  in  ignoranoe,  but  with  Uie  full  knowledge  of  the 
liability  she  was  thereby  incurring." 

The  cause  now  came  on  for  hearing. 

[667])  Mr.  Kindersley  and  Mr.  Bdt,  for  the  Plaintiffs,  contended,  ftrst,  that  the 
truisaction  wm  void  ab  initio^  the  promissory  note  having  been  obtained  by  an  uncle, 
standing  tn  Uteo  vaniiUi»j  from  his  niece  immedii^y  after  her  oMuing  <rf  age.  That 
the  principles  of  the  Court  with  rcueard  to  transaeaoos  between  guardian  and  ward 
(1  Mad.  Ch.  Pr.  123,  and  1  Story  Eq.  Jur.  263),  and  parent  and  child  (1  Had.  Ch. 
Pr.  309,  and  1  Story  Eq.  Jur.  249),  were  applicable  to  the  [H-esent  ease ;  that  the 
protection  of  infancy  continued  after  the  Plaintiff  attained  her  majority  (see  3  Swan. 
69),  and  that  the  Defendants,  who  took  with  notice,  by  their  agent,  of  the  invalidity 
of  the  transaction,  were  bound.  Secondly,  that  there  was  no  memorandum  shewing 
that  the  note  was  given  as  a  security  for  a  floating  balance^  TkirdUf,  that  by  the 
mode  of  dealing  with  the  note  in  December  1641,  the  position  of  the  surety  had  bea 
altered :  for  the  note,  instead  of  being  kept  as  a  continuing  guarantee  for  the  oltiinMe 
balance  due  from  the  principal,  as  the  Defendants  said  was  the  intention,  had  been 
cashed,  and  an  immediate  right  to  sue  for  the  whole  amount  created;  Bimer  ▼.  Cn 
(4  Beav.  379,  and  6  Beav.  110).  ^wfiftfy,  that  the  £600  having  been  tnated  as  a 
loon  from  the  12th  of  November  1841,  evety  subsequent  payment  made  by  DsiubI  to 
the  bankws  must  be  am>lied  in  exoneration  of  the  surety. 

Mr.  Turner,  and  Mr.  Elmsley,  etmirit,  for  the  banking  company.  The  bill  alkies 
and  proceeds  on  a  fraudulent  contrivance  between  Daniel  and  Hauxwell,  oi  which 
there  is  not  the  slightest  proof.  The  transaction  was  bond  fde  on  the  part  of  the 
banking  company ;  their  advances  did  not  exceed  £70  at  the  time,  and  they  had  no 
inducement  to  procure  the  Plaintiff  in  joining  in  [668]  assisting  her  uodei  The 
influence  proved  in  the  evidence  is  wholly  influence  on  the  part  of  uie  Plaintiflf's  aont, 
and  not  of  her  uncle.  The  circumstances  appear  to  have  been  fully  exjdained,  and 
the  Plaintiff  was  perfectly  aware  of  the  nature  of  the  transaction,  and  of  the  lialulity  ahe 
was  about  to  incur.  If  this  be  not  sufficient,  no  transaction  between  a  parent  and 
child,  by  which  the  fonner  was  benefitted  by  the  latter,  eould  stand.  The  eooduet  (tf 
the  Plaintiff  who  seeki  to  laise  an  equity  against  Defenduitf^  who  have  Asntf  Jdt 
sdvanoed  their  money  on  faw  seonrity,  must  be  regarded,         indueed  the  bsak  to 
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tnut  her  unole ;  yean  hare  elapeed,  and  after  all  the  alleged  iDflaenee  has  ceased,  ehe 
haa  permitted  die  honk  to  contiDue  dwir  dealing  with  and  to  make  adTanoea  to  her 
uncle,  widiont  making  any  complaint  or  eh^enging  the  validity  of  her  aecnri^  ontil 
he  became  insolvent.  This  course  of  aoquieeoenoe  deprives  her  ot  (he  ri^t  (if  she 
ever  had  any)  of  undoing  this  transaction. 

The  security  was  a  continuing  security,  and  therefore  the  subsequent  payments  by 
Daniel  to  the  bankers  are  not  to  be  applied  in  discharge  of  the  note.  Peate  v.  Hirst 
(10  B.  &  Cr.  122).  The  placing  the  note  to  the  credit  of  Daniel's  account  in  no  way 
altered  the  situation  or  liabihty  of  the  surety.  The  Plainlalb  are  not  therefore 
discharged. 

Mr.  Glasse,  for  the  Defendant  Daniel 

Mr.  Kindersley,  in  reply. 

The  Masxeb  of  the  Bolls  [Lord  Langdale].  There  cannot  be  any  doubt,  in 
thia  case,  that  Mr.  Daniel  waa,  in  respect  m  Miss  Eendray,  atandine  m  loco  EM9] 
parmUs,  Bein^  desirous  of  overdrawing  his  account  at  hu  bankers,  he  proposed  as 
nis  surety  his  nieoe,  a  young  lady  living  under  his  protection,  as  a  child  lives  under  tile 
protection  of  a  parent,  who  had  just  attoined  her  age  of  twenty-one  years,  and  had 
just  then  been  put  into  possession  of  her  property.  It  is  fully  proved,  in  the  cause, 
that  Mr.  Hauxwell  was  well  acquainted  with  the  relative  situation  of  Mr.  Daniel  and 
this  young  lady :  he  was  in  the  halnt  of  associating  with  them ;  he  says  be  was  not 
intimate  with  them ;  but  there  are  witnesses  who  prove  that  he  had  associated  with 
Mr.  Daniel,  and  also  with  youn^  lady,  and  that  the  circuniatanoes  of  this  young 
lady  were  perfectly  well  known  to  him. 

A  oommunication  was  to  be  made  on  the  subject  between  the  uncle  and  nieoe 
standing  in  this  situation ;  the  result,  as  was  expected,  was,  that  she  consented  to 
become  seonrity  for  her  uncle.  It  ^ipear%  however,  **that  the  did  not  like  to  come 
to  the  bai^  from  a  fear  <ii  nusing  some  sns|»don  tiiat  she  was  going  to  be  bound  for 
her  uncle  to  the  bank."  This  yonng  lady,  being  asked  to  do  wEat  Isunpose  must  be 
considered  as  an  act  of  kindness  to  her  nnd^  was  afraid  that  it  should  be  known  tiiat 
she  was  going  to  do  that  act  of  kindness,  and,  therefore,  this  business  was  not  to  be 
conducted  in  the  ordinary  way ;  she  was  not  to  go  to  the  bank  for  the  purpose  of 
signing  this  pronussory  note,  but  Mr.  Hauxwell  was  to  visit  the  parties  in  order  that 
this  might  be  done  in  a  more  secret  manner.  She  however  signed  the  noto  in  the 
manner  stated  by  Mr.  Hauxwell  in  his  evidence. 

The  first  point  made  in  this  case  is,  that  that  transaotaon  cannot  stand  at  all, 
because  the  security  was  obtained  through  the  influence  of  a  person  standing  m  keo 
£660]  parentis,  from  the  object  of  his  protection  and  care,  and  that  therefore  is  a 
tnmsaction  which  this  Court  will  not  support  The  relation  between  the  parties  is 
undoubted.  She,  by  signing  this  promiastny  noto  for  the  benefit  of  her  unue  stand- 
ing m  loco  parentis^  without  any  consideration  or  advanta^  moving  towards  herself 
became  subject  to  this  liability.  This  is  a  transaction,  which,  under  ordinary  circum- 
stances, this  C^urt  will  not  ulow ;  and  really  the  question  is,  whether  there  is  any- 
thing in  this  case  to  take  it  out  of  the  ordinary  rule  which  the  Court  applies  in  other 
cases  of  a  like  kind. 

Kobodv  has  ever  asserted  that  there  cannot  be  a  pecuniary  transaction  between  a 
parent  and  child,  the  child  being  of  age,  but  everybody  will  i^rm  in  this  Court,  that 
if  there  be  a  pecuniary  transaction  between  parent  and  child,  just  after  the  child 
attains  the  age  of  twenty-one  years,  and  prior  to  what  may  be  called  a  oompleto 
M  emancipation,"  without  any  boaefit  moving  to  the  child,  the  foesumption  is,  th^  an 
uudue  influence  has  been  exercised  to  procure  that  liability  on  the  part  of  the  child, 
and  that  it  is  the  business  and  the  duty  ot  the  party,  who  endeavours  to  nudntain 
auoh  a  teansaction,  to  shew,  tiiat  Uiat  presumption  is  adequately  rebutted ;  and  that 
it  may  be  adequately  rebutted  is  perfectly  clear.  This  (%urt  does  not  intOTfere  to 
prefvent  an  act  even  of  bounty  between  parent  and  child,  but  it  will  take  care  (under 
the  ciroumstanoes  in  which  the  parent  and  child  are  placed  before  the  emancipation  of 
the  child)  that  such  child  is  placed  in  such  a  position  as  will  enable  him  to  form  an 
entirely  free  and  unfettered  judgment,  independent  altogether  oi  any  sort  of  control. 

The  question  then  is,  whetJier,  under  the  ciroumstanoes  of  this  case,  we  have  any 
evidence  of  that  kind.   Mr.  Hauxwell,  r«t«esenting  the  bank,  knew  the  relative 
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[B61]  position  of  the  parties ;  he  knew  that  the  object  was  to  obtain  the  liability  of 
the  miid,  for  the  benefit  and  accommodation  of  the  uncle ;  he  knew  they  were  living 
together  at  the  time.  He  went  and  assisted  the  uncle  and  aunt,  both  of  whom  wen 
present  at  the  rery  time.  It  therefore  does  not  appear,  that  this  young  lady  was  tnt 
severed  from  the  influence  which  the  uncle  and  annt  had  orer  her,  so  as  to  enable  ber 
to  form  an  adequate,  fall,  and  independent  opinion  as  to  what  she  onzht  in  ^roAtm 
to  have  done.  I  do  not  mean  to  aay,  that  if  this  young  lady  had  ber  trustees,  or 
some  frimd  or  relation  of  the  family,  or  somebody  interested  in  her  welCare,  to  adTw 
and  consult  with,  in  the  absence  of  the  uncle  and  uint,  that  the  eipeamatanee  of  ho- 
situation  and  the  circumstance  of  the  uncle's  situation  might  not  have  been  such,  thit 
this  Court  would  have  said  that,  having  entered  into  this  liability,  she  should  be  hdd 
by  it.  It  might  have  been  so ;  but  to  say  that  Mr.  Hauxwell,  the  agent  of  the  bank, 
a  person  with  whom  the  uncle  was  dealing,  the  person  through  whom  he  is  carrying 
on  his  business  as  a  customer  of  the  bank,  by  explaining  to  an  inexperienced  young 
woman  who  had  just  attained  her  age  of  twenty-one  years  the  meaning  of  this  note, 
offered  anything  like  such  a  protection  as  would  secure  to  her  that  free  and 
independent  jut^ment  which  she  bad  a  right  to  exercise,  seems  to  me  to  go  fv 
beyond  anything  which  has  been  proved  in  this  case. 

It  does  not  appear  to  me,  takine  this  transaction  as  it  stands  upon  the  evidenee 
before  me,  that  it  can  be  sapporteoeven  on  the  first  ground. 

I  think  also,  that  it  cannot  be  supported  on  the  second  ground.   The  seeood 
ground  is  this,  that  she  was  only  security  for  a  floating  balance,  and  that,  instead  of 
tr6at-[6623-ing  her  as  a  surety  for  a  floating  balance,  an  attempt  was  made  to  mako 
her  a  debtor  for  the  whole  sum,  without  regard  to  the  circumstances  of  the  account  j 
upon  which  that  balance  was  to  arise.    This  young  lady  having  signed  this  joint  and  I 
several  promissory  note  in  January  1838,  married  Mr.  Archer  upon  the  13th  of  | 
November  1841.    What  had  been  done  with  this  note  in  the  meanwhile  t   lite  { 
promissory  note  was  given  to  Mr.  Hauxwell,  and  was  kept  among  the  seenritus  of  * 
the  bank.    The  account,  as  between  the  bank  and  Mr.  Panie^  was  an  aoeoont  I 
between  them  alone,  not  affected  in  any  way  by  this  transaction ;  sums  were  paid  in  ; 
and  drawn  out,  and  the  note  was  dealt  with  as  in  the  ordinary  mode  oi  dealing  i 
between  a  bank  and  a  customer,  where  a  security  is  deposited  for  a  floatinff  balanea  { 
Tht  promissory  note  was  joint  and  sererat,  and  F^able  upon  demand ;  but  it  did  i 
not,  on  the  face  of  it,  represent  the  real  contract.   The  contract,  Mr.  HaozweD  say^ 
was,  that  it  should  be  a  security  for  what  the  bank  wanted  of  the  unde  for  u>e 
amount  due  upon  the  open  account.    That  was  the  contract,  though  it  does  not 
appear  on  the  promissory  note.    It  was  kept  among  the  securities  of  the  banldog 
account,  and  according  to  the  statement  made  by  Mr.  Hauxwell,  if  ^ere  was  s 
bfdance  due  to  the  bank  from  Mr.  Daniel  on  that  acconntt  then  the  pxnnissory  note 
was  to  be  a  guarantee  for  it. 

This  lady  was  married  on  the  13th  of  November.    The  marriage  comes  a  shcit 
time  afterwards  to  the  knowledge  of  the  ^^nts  of  the  bank.   They  had  an  agent  at 
York,  a  Mr.  Wilkinson,  and  an  agent  at  Thirsk,  Mr.  Hauxwell.-   what  communica- 
tions took  place  immediately  after  the  marriage  we  do  not  know :  the  first  atatanoit 
which  we  have  relating  to  it  is  in  the  letter  of  the  26di  ol  November  1841,  in  nhixk 
Mr.  Wilkinson  directs  Hauxwell  to  make  titis  "  a  tangible  security."   Xliey  probaUy 
[563]  were  under  some  mistake  about  the  efiisct  of  it ;  but  I  scarcely  know,  whether  [ 
what  they  did  was  through  mere  blunder  or  mistake  of  their  rights,  or  whether  it  was  ; 
not  an  attempt  to  place  themselves  in  a  different  position  from  that  in  which  they  | 
ought  to  have  been.    We  find  that,  after  a  little  negotiation,  and  after  enquiry  as  to  \ 
the  property  of  Mrs.  Archer,  Mr.  Wilkinson  thinks  fit,  on  the  8th  of  December  1841, 
without  any  communication  with  Mr.  and  Mrs.  Archer,  to  give  this  direction  to  Hr.  j 
Hauxwell,  "  enter  the  £500  promissory  note  Daniel,  to  his  eredit  in  the  ledger  and 
debit  loans,  Daniel  and  Kendray.    Do  the  same  in  Daniel's  pass-book,  £500  to  his 
credit,  but  date  it  12th  of  November.   You  can  then  continue  any  other  credits  «• 
lunal.   My  object  was  to  have  it  in  the  pass-book  before  Miss  K.'b  wedding,  whidi  ; 
waSj  I  belicTe,  on  the  20th  of  November." 

Was  this  the  contract,  that  there  should  be  J&fiOO  placed  to  the  credit  of  Hr. 
Daniel  upon  tiie  liability  of  Miss  Kendray  i  If  that  was  the  oontaraot,  why  was  it  not 
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doM  at  the  fint?  What  reaMm  or  pretence  oould  tiiere  be  for  doing  it  on  the  9th 
of  December  1641,  and  dating  it  upon  the  13th  of  Noreinberl  What  pretence  could 
thwe  be  for  doing  it  in  December  1841,  which  did  not  exiBt  npon  tiie  2d  of  January 
1837  f  Is  it  not  an  attempt  to  put  this  matter  in  quite  a  different  situation  from 
what  it  was  before  ?  I  cannot  concur  in  the  ailment,  that  the  situation  of  surety  is 
in  no  way  altered  by  it  The  promissory  note,  as  I  said,  did  not  evidence  the 
contract;  there  was  something  more  than  was  expressed  on  it.  The  contract, 
according  to  the  statement  of  Mr.  Hanxwell,  was,  that  the  promissory  note  should 
be  a  seouritv  for  a  floating  balance.  Miss  Kendray  was  answerable  for  a  floating 
balance,  while  it  remained  as  a  floating  balance,  and  for  no  more  was  she,  at  any  time, 
[664^  answerable  than  the  floating  balance  amounted  to.  But  what  was  the  c^eot  of 
antenng  it  as  a  loan  1  It  was  giving  an  immediate  credit  for  the  sum  of  £600.  The 
c<niseqiieDoe  was,  diat  ther  had  an  immediate  demand  upon  the  note,  for  Daniel  had 
the  immediate  benefit  of  uie  snm  of  £900,  he  had  a  ri^ht  to  draw  for  it  all  at  once, 
and  having  credit  f<nr  this  sum,  die,  aU  at  once,  even  without  his  drawing  on  it,  might 
be  made  answerable  for  this  note.  That  was  not  the  contract,  but  an  entire  violation 
of  it,  and  was  made  without  the  least  authority  from,  and  without  any  eommanieation 
with,  the  Plaintiffs. 

If,  therefore,  it  were  necessary  to  determine  that  question,  I  should  have  no 
faesitation  in  saving  that  that  species  of  conduct  vitiated  and  put  an  end  to  the  whole 
transaction,  and  released  the  surety  from  an  obligation  which  was  made  qaite  dilbrent 
from  that  which  she  bad  been  induced  to  enter  into. 

Upon  both  of  these  grounds  I  am  of  opinion  that  this  promissory  note  cannot 
stand,  and  there  must  be  a  decree  for  the  Plaintiffs,  with  costs. 

Non.— AfBimed  by  the  Lord  Chancellor  on  the  18th  of  Haieh  1846.  [16  Jj.  J. 
Cb.  Sn.]  No  opinion  was  however  given  by  the  Lord  CSianoeUor  as  to  the  release 
of  the  surety. 

[566]   Hawkins  v.  Woodoatie.   Jidy  18,  1844. 
[S.  C,  8  Jur.  743.] 

The  grantee  of  an  annuitv  effscted  a  policy  on  the  life  of  the  grantor,  at  his  own 
e3q)ense.  The  grantor  had  a  power  of  redemption  on  payment  of  £2500,  and  it 
was  provided,  uiat  in  ease  die  grantor  shouid,  "at  tne  time  of  making  such 
repurchase,"  by  notice  in  writing  elect  to  take  the  pdicr,  the  grantee  would  assign 
to  him  any  pwi^  "then  vested^  in  him,  wfaioh  might  oe  effected  in  respect  of  we 
annuity ;  but  it  was  deckred,  that  it  diould  not  be  incnmbent  on  the  grantor  to 
keep  on  foot  any  policy.  The  policy  became  valuable,  and  the  grantor  gave  the 
month's  notice  of  repurchase,  and  declared  his  election  to  take  the  policy.  Held, 
that  the  grantee  had  no  right  afterwards  to  surrender  the  policy  for  his  own  profit ; 
and,  temoU,  that  although  he  might  have  let  the  policy  drop,  yet  he  was  not^  at 
uiy  time,  entitled  to  surrender  it  for  his  own  profit. 

In  1825  the  Plaintiff  granted  an  annuity  of  £365  determinable  on  his  own  life, 
and  to  which  Bradford  afterwards  became  entitled.  This  annuity  the  Plaintiff 
charged  on  certain  property,  and  he  covenanted  to  facilitate  the  gnmtee  in  effeotins, 
at  the  grantee's  expense,  policies  on  his  life,  and  to  pay  all  exta»  premiums  on  such 
pc^des  to  the  extent  of  £2600.  Polidea  to  this  amount  were  aoeordii^y  effected  by 
the  nantee  in  the  Sun  and  Crown  offices. 

Subsequently,  in  the  same  year,  the  Plaintiff  granted  an  annuity  of  £442  to  Hall, 
chai^ged  on  the  same  property.  Duputes  arose,  which  ended  in  a  suit  in  this  Court, 
pending  which,  the  trustees  accumulated  the  income  of  the  property  to  the  amount  of 
J&4945,  and  the  annuities  were  left  in  arrear. 

An  arrangement  was  come  to  between  the  parties,  and  a  deed,  dated  in  1839,  was 
made  between  Bradford  (the  party  entitted  to  die  first  annuity)  of  the  first  part.  Hall 
ot  the  second  part,  the  Plaintiff  of  the  third  part,  and  the  trustees  of  l^e  fourth  part, 
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whereby  it  was  agreed}  that  the  £4946  should  be  divided  between  Kadford  and  IbB, 
and  that  the  trustees  should  hold  the  two  aonuitieB  of  £S66  and  and  tin 

securities  for  the  same  (which  wen  assigned  to  than  by  an  indenture  of  eren  date), 

upon  trust  to  pay  an  annuity  of  [566]  ^215  a  year  to  Bradford,  an  annuity  of  £300 
a  year  to  Hall ;  then  to  pay  the  extra  premiums  payable  on  the  said  policies,  or  snjr 
other  policies  effected  in  lieu  thereof,  and  then  upon  certain  trusts  for  the  PlaintiC. 
The  Plaintiff  thereby  covenanted  to  attend  at  the  insurance  offices  to  enable  ftadioid, 
at  his  own  cost,  to  keep  on  foot  or  renew  the  said  p(dicie8,  or  to  effect  and  ke^  on 
foot  policies  in  lieu  thweof,  to  the  extent  of  £2600. 

And  it  was  thereby  agreed,  that  in  case  the  Plaintiff  should  be  desirous  to 
repurchase  the  same  uinuity,  and  should  give  one  calendar  month's  notaoe  in  writiofL 
aiKl  pay  unto  Bradford  £2500,  with  all  arrears  of  tbe  said  annuity,  and  costs,  "tm 
a,]MO  all  such  extraordinary  premiums,  fees,  and  expenses,  as  Bradnnd,  his  exMnaSan, 
administrators,  or  assigns,  should  or  might  expend  or  be  put  unto,  in  or  abont  keeping 
on  foot,  renewing,  or  effecting  any  policy  or  policies  of  insurance  as  aforesaid, 
reason  of  the  Plaintiff  going  beyond  such  limits  as  aforesaid,  and  which  should  not 
have  been  paid  under  the  trusts  of  the  indenture  now  in  statement ;  and  also  the  tud 
additional  gross  sum  of  £460  thereinbefore  directed  to  be  paid  to  Bradford,  bii 
executors,  administrators,  or  assigns,  or  so  much  titraeof  as  might  not  have  been  psid 
under  the  same  trusts,  then  and  in  t^at  case,  Bradford,  his  executors,  adminiatratocs, 
or  assigns,  should  and  would  accept  and  take  the  said  sum  of  £2500,  as  and  in  full 
for  the  price  or  consideration  of  such  repurchase  of  the  said  annuity  or  yearly  snm  of 
£216  thereby  granted  and  secured ;  and  thereupon,  the  said  annuity  or  yearly  sum 
of  £215  and  the  several  trusts,  powers,  and  authOTities  thereby  created  and  dedarsd, 
so  &r  as  regarded  the  payment  of  the  same  annuity,  should,  respectiv^y,  iheBoefoith 
cease  and  c^ermine ;  tarn  in  case  the  Plaintiff  should^  at  [WTJany  thne,  remrdisse 
the  said  uinaity  of  £215  under  the  proviso  tiiereinbefore  oontained,  and  the  Plaintiff 
should,  eU  the  lime  of  making  such  repwrckase,  by  notice  in  writing  to  &adf<Hd,  hit 
executors,  administrators,  or  assigns,  elect  to  take  the  policy  or  policies  thereinafter 
mentioned,  but  not  otherwise,  he  Bradford  should  and  would,  at  the  re<|uest  and 
expense  of  the  Plaintiff,  assign  and  make  over  any  policy  and  policies  of  insurance 

Xn  the  life  of  the  Plaintiff,  which  mi^ht  be  Qim  vested  in  Bradford,  his  executors, 
linistnitors,  or  assigns,  and  which  might  have  been  effected  in  respect  of  Uie  said 
annuity  of  £366,  or  the  said  annuity  of  £215,  and  all  benefit  and  advantage  of  the 
same  poli()y  or  poIicieB  respectively,  unto  the  Plaintiff,  his  executors,  or  admintBtzvtors." 

"  Provided  nevertheless,  that  it  should  not  be,  in  any  wise,  incumbent  on  Bradford 
to  effect,  or  renew,  ot  keep  on  foot  any  such  policy  or  policies  as  afcwesaid,  w  <at  any 
time  after  the  com[>letion  of  such  repurchase  as  aioresaid  without  aneh  deetion  being 
made  by  the  Plaintiff,  as  i^oresaid)  to  assign  or  make  over  the  same  unto  the  Plainti^ 
his  executors,  or  administrators,  as  aforesaid." 

In  April  1844  the  Plaintiff  gave  notice  to  the  Defendants,  who  were  the  mgn- 
sentatives  of  Bradford,  that  he  intended,  at  the  expiration  of  a  month,  to  reporchsK 
the  annuity  of  £216,  and  tiiat  be  elected  to  take  the  policies  aiui  would  tdce  an 
assignment  thereof. 

The  policies  being  worth  £744,  the  representatives  of  Bradford  threatened  to 
surrender  them  in  considerati(m  of  that  sum.  The  Plaintiff,  thereupon,  filed  this  bill 
to  compel  the  Defendants,  on  payment  of  the  redemption  money,  to  assign  to  him  the 
policies.  The  repurchase-money,  and  the  value  of  the  policies  were  [SW]  dspotited, 
and  it  was  arrai^ed  that  the  opinion  of  the  Court  should  be  taken,  upon  hOI  and 
answer,  as  to  the  rights  of  the  parties  in  reject  of  die  policies. 

Mr.  Kindersley,  and  Mr.  Bates,  for  tiie  Plaintiff,  contended,  that  by  the  terms  of 
the  deed  of  1839,  the  Defendants  were  precluded  from  defeating  the  ri^t  of  the 
Plaintiff  to  the  policies,  by  a  surrender,  after  the  Plaintiff  had  given  notiee  to 
repurchase  the  annuity,  and  had  declared  his  election  to  take  the  policies.  That 
althongh  the  Defendants  might  be  at  liberty  to  allow  the  policies  to  dn^  still  they 
could  not  surrender  them  for  their  own  profit,  and  that  the  wcnrds  **  at  the  tame  w 
making  such  repurchase  "  meant  the  time  of  giving  notice. 

Mr.  Turner  and  Mr.  Bacon,  for  the  Defendants.  Under  the  first  deed,  it  was 
quite  at  the  option  of  the  grantee  whether  he  would  insure  or  not,  but  if  be  did  it 
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would  be  at  hia  own  expense,  and  the  policy  would  have  belonged  to  him  upon  t^e 
repurchase  of  the  annuity.  By  the  deed  of  1839  the  Plaintiff  was  relieved  from  a 
portion  of  the  annuity,  but  no  further  benefit  was  intended  for  him  tiian  that  which 
vaa  expressed  on  tiie  &ee  of  the  deed ;  that  deed  is  to  be  oonstaiied  favourably  to 
Uie  jmuitee,  who  was  voluntarily  giving  up  his  right  to  a  poiti<m  oi  the  annuity. 

The  intention  of  the  parties  was  not  to  give  to  the  Fhuntiff  the  benefit  of  any 
outlay  which  the  grantee  might  make  for  his  own  security,  but  to  entitle  him  only  to 
any  policy  existing  at  the  time  of  the  actual  repurchase,  and  which  would  thereupon 
become  useless  to  the  grantee ;  this  would  be  a  convenience  to  the  grantor,  as,  alter 
the  lapse  of  some  years  it  might  become  difficult  to  effect  a  new  policy  on  an  old  life. 

[669]  U^n  the  construction  of  the  deed,  it  is  to  be  obeerved  that -the  clause  of 
reparehase  is  dissevered  from,  and  independent  of  the  olaoee  as  to  the  policies :  there 
is  an  express  proviso,  "  that  it  should  not  be,  in  any  wise,  incumbent  on  Bradford,  to 
koep  on  foot  any  such  policy ; "  he  mi^t  therefore  have  desisted  from  insurina^  or 
might  have  surrendered  tiie  polity,  at  uiv  time  previous  to  the  actual  repuro^iae. 
The  proviso  is,  that  in  case  the  Plaintiff  should  repurchase  and  should,  "  at  the  time 
of  making  auch  repurchase,"  elect  to  take  the  policies,  then  BiadfOTd  would  assign  any 
policy  which  might  be  then  (namely  at  the  time  of  the  repurchase)  vested  in  Bradford. 
So  that  those  policies  only  were  intended,  which  might  be  existing  at  the  time  of  the 
actual  repurchase,  or  of  paying  the  repurohase-money,  and  there  was  nothing  to 
prevent  the  surrender  previous  to  that  time.  Mere  notice  was  not  a  repurchase  or 
payment.  It  created  no  obligation  upon  the  Plaintiff  which  could  be  enforced ;  it 
might  not  have  been  fulfillra ;  and  by  successive  notices  from  time  to  time,  the 
D^endants  might  be  constituted  mere  trustees  of  the  policy  for  the  Plaintiff. 

If  the  notice  created  a  new  obli^tion  on  the  Defendant,  then,  who  was  to  pay  the 
premiums  daring  the  month's  notice,  who  was  to  be  entitled  to  the  benefit  of  the 
policy  if  it  fell  in  during  that  interval,  and  what  security  was  there  to  the  Defendant 
ior  the  payment  of  the  £2600  repurchase-money,  if  that  event  had  happened  ? 

The  policies  were  voluntarily  kept  up  by  the  grantee;  their  value  lud  arisen  from 
An  excess  of  annual  outlay  made  by  bim  out  of  his  own  monies.  If  the  policies  had 
been  in  the  equitable,  they  might  have  exceeded  the  whole  redemption  money ;  and 
it  never  could  have  [670]  been  intended  that  the  benefit  of  such  policies,  which  the 
grantee  was  not  bound  to  keep  up,  should  belong  to  the  grantee  of  the  annuity  who 
•oontributed  nothing  towards  them. 

Thb  Master  of  thb  Rolls  [Lord  Langdale]  (without  hearing  a  reply),  said,  I 
«aniiot  think  there  is  any  doubt  in  this  case. 

A  deed  of  arrangement  seems  to  have  been  entered  into  between  the  parties, 
whereby  an  annuity  was  to  be  i>aid  to  Bradford.  The  Plaintiff  was  to  afford  certain 
iacilities  for  effecting  and  continuing  the  policies  then  already  effected  on  his  life. 
The  premiums  under  ordinwy  dToumatanoea  were  to  be  ^d  b^  Bradford,  but  if  any 
«xtra  premiums  became  payable  in  ocmaequence  of  Hawkins  going  out  of  the  country, 
they  were  to  be  paid  bv  nim.  There  was  to  be  no  obligation  on  Bradford  to  keep  up 
the  policies,  and  then  there  was  the  clause  for  redemption  which  has  been  so  frequently 
Averted  to  during  the  argument. 

f^rst,  it  must  be  admitted,  that  the  Defendants,  who  represent  Bradford,  were 
under  no  obligation  whatever  to  make  any  payment  for  keeping  up  the  policies ;  next, 
it  must  be  admitted,  that  Hawkins  had  a  prospective  interest  in  the  policies,  because 
if  they  were  in  existence  at  the  time  of  t^e  repurchase,  he  was  entitled  to  have  an 
jMsigpment  of  them  for  his  benefit. 

The  Plaintiff,  being  desirous  of  repurchasing,  gave  notice  of  his  intention  and  of 
hia  election  to  take  the  policies.  That  notice  did  not  alter  the  contract  between  the 
parties ;  it  did  not  impose  on  the  Defendants  the  obligation  of  making  any  further 
paynnents  for  keeping  up  the  policies,  but  it  did  this;  it  expressed  the  Plaintiff's 
-election  to  take  the  policies  of  insunmce.  The  D8-[671]>fendant8,  who,  it  is  admitted, 
were  not  bound  to  make  any  further  payments  for  keeping  up  the  policies,  say,  that 
notwithstanding  the  prospective  interest  which  the  Plamtiff  had,  to  have  the  policies 
-assigned  to  him,  they  have  a  right  to  defeat  that  prospective  interest,  by  surrendraing 
Che  policies,  and  have  also  a  right  to  receive  a  sum  of  j£744,  in  addition  to  the  £2600 
-which  Bradford  had  agreed  to  accept  as  the  consideration  for  the  repurchase. 
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I  am  at  a  Iom  to  see,  upon  what  reaaonable  ooDBtrnction  of  the  oootract  between 

the  parties,  this  oould  be  done.  It  does  not  appear  to  me  that  the  Defendaote  had, 
at  any  tame,  a  right  to  surrender  the  policies  for  a  profit  to  themselves.  They  had  a 
right  to  decline  to  keep  them  up,  but  that  right  is  a  very  different  thing  from  a  right 
to  defeat,  altogether,  the  prospective  right  of  the  Plaintiff  by  an  act  done  for  dieir 
own  profit. 

Tne  rights  of  the  parties  were  not  altered  by  die  notice,  except  that  the  notice 
formed  part  of  the  transaction  of  repurchase,  for  there  coohl  not  be  a  repurchase 
without  notice.  It  was  after  the  transaction  of  repurchase  had  commenced,  that  the 
Defendants  claimed  the  right  to  surrender  t^e  policies,  and  pat  the  valoe  in  ^eir 
pocket  Aodbrding  to  the  Defendants'  construction,  the  Plaintiff  might  hare  entered 
into  arrangements  for  effecting  the  repnrofaase  of  the  annuity,  the  instemnents  m^t 
have  been  idl  jMWMred,  and  at  the  very  hour  the  putles  had  assembled  to  oomplete, 
they  might  hare  been  told  by  the  Defendants,  "  we  have  just  surrendered  the  potieies 
for  oar  own  benefit." 

Admitting  the  Defendants  to  have  been  under  no  obligation  to  keep  up  the  policies, 
I  think  they  had  not,  before  the  notice,  and  I  am  clearly  of  opinion  that  they  had  not 
after  the  notice,  any  right  by  their  own  volun-^S^J-tary  act  to  surrender  w  policies 
for  their  own  profit,  and  thus  to  defeat  the  interest  of  the  Hainti^  and  make  it 
impossible  to  carry  the  agreement  into  effect 

Thinking  that  there  can  be  no  reasonable  doubt  of  the  Plaintiff's  rieht  to  the 
polieies,  there  must  be  a  deelaration  of  the  Plaintiff's  righ^  and  the  Defendants  most 
pay  the  costs  of  the  suit 

[672]   Kerr  p.  Oillespie.   June  12,  Augusi  3,  1844. 

Letters  written  by  a  Defendant,  after  the  institution  of  the  suit,  to  an  nnprofessioDal 
agent  abroad,  "confidentially  and  in  reference  to  the  defence  of  the  Defendant  to 

this  suit :  "    Held,  not  privileged. 

This  was  a  motion  for  the  production  of  documents,  admitted,  by  the  Defendant's 
answer,  to  be  in  his  possession.  The  Defendant,  by  his  answer  stated,  that  tJie  lettm 
appearing  in  the  first  part  of  the  second  schedule  to  be  written  by  Samuel  Street  and 
Thomas  U.  Street,  the  agents  of  the  Defendant,  or  either  of  them,  to  the  Defendant, 
and  to  be  written  by  the  Defendant  to  Samuel  Street  and  Th<miaa  G.  Street,  <»*  either 
of  them ;  tdso  the  letters  appearing  to  be  written  by  the  Defendant  to  his  soliciting 
and  by  Uie  solicitors  to  the  Defendant,  were  all  of  t^em  so  written,  oonfidentuUy  and 
in  the  yrw  of  business,  and  in  reference  to  the  defence  of  the  Drfendant  to  this  soiL 
And  the  Defendant  submitted  that  he  was  not  bound  to  prodnoe  the  same. 

Messrs.  Street  were  tJie  age°ts  in  Canada  ol  the  Defendant^  and  wen  mercfaanti, 
and  not  professional  men.  The  correspondence  was  all  subsequent  to  filing  of 
the  bill. 

Mr.  Turner  and  Mr.  Bo^rs,  in  support  of  the  motion,  insisted  on  the  Plaintiff's 
right  to  have  a  production  of  [673]  this  correspondence,  which,  they  ar^ed,  did  not 
come  within  the  rule  of  professioiud  privilege,  Messrs.  Street  being  neither  t^e  pro- 
fessional advisers  of  the  Defendant  (see  Madm  v.  Feetmtf  ioUe,  489),  nw,  as  in 
Btmiunf  t.  Bunlntry  (2  Beavan,  173),  the  medium  of  communioatkm  between  tlie 
stdicitor  and  his  client 

Mr.  Kindersley  and  Mr.  Gordon,  eonirit,  argued  that  the  Defendant  was  not  boand 
to  produce  the  correspondence,  first,  beoause  it  had  taken  place  subsequent  to  the 
filing  of  the  bill ;  and,  secondly,  because  it  had  "  referenee  to  the  defence  of  Ais  sut,* 
and  that  the  Phuntiff  had  no  right  to  see  the  Defendtuit's  evidence.  (See  Pnalm  t. 
Can,  1  Y.  &  Jer.  17S  ;  CwUng  v.  Pening,  2  My.  &  K.  380.) 

The  Master  of  the  Rolus  said  he  would  reserve  tlie  point  until  he  had  decMed 
the  case  of  Flight  v.  Robinson  (8  Beav.  22). 

August  3.  The  Master  of  the  Rolls  [Lord  Langdale]  (ex  rehUcme)  bdd  that 
the  correspondence  was  not  privileged,  as  the  answer  did  not  state  that  it  had  passed 
between  the  solicitor  and  client,  or  any  other  grounds  which  could  relieve  the 
Defendant  from  tiie  obligation  of  producing  it   He  therefore  ordered  the  |vodnotiott. 
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[V74j]  Lawrence  v.  Kxmpson.  Jime  22,  1844. 


A.  K  uid  the  other  oommittee-men  of  a  pablic  company  mortgaged  tiie  companT'B 
estate,  and  covenanted  personally  to  pay  the  money.  They  afterwards  entered 
into  a  personal  obligatdon,  by  bond,  for  another  debt.  A.  R  died,  having  certain 
shares  vested  in  faim  as  trustee  to  the  company.  By  the  decree,  the  shues  were 
ordered  to  be  sold,  and  the  produce  applied  in  payment  of  the  debts  of  the  company, 


had  a  right  to  have  t^e  fund  applied  in  payment  of  the  bond  debt^  in  priority  of 
the  mort^pige  debt 


penonafly  covenanted  to  pay. 

In  October  1822  Peter  Kempson  and  ihe  other  membera  of  the  committee  became 
bound,  by  bond,  to  Mr.  Mather  for  payment  of  £4000. 

By  the  decree  in  this  cause,  it  was  declared,  that  certain  gas  shares,  which  stood 
in  the  name  of  Peter  Kempson,  deceased,  had  been  purchasea  by  him  as  a  trustee  for 
the  above  company,  and  that  such  shares  ought  to  be  sold,  and  the  proeeeds  applied 
towards  payment  of  the  debts  and  obligations  due  from  the  said  company,  for  which 
the  estate  of  the  said  Peter  Kempson  was  liable. 

The  Master  was  directed  to  ascertain,  for  what  debts  and  obligations,  due  from 
the  Birmingham  Coal  Company,  and  to  whom  and  on  what  sefcuritieB,  the  estate  of 
the  said  testator  Peter  Kempson  was  liable. 

The  Master  found  Uiat  the  estate  of  Peter  Kempson  was  liable,  in  conjunction 
vidi  the  other  parties,  to  the  above  debts. 

The  shares  were  sold  for  £4000  and  upwards. 

[676]  The  mortgaged  estate  of  tiie  company  was  said  to  be  sufficieiit  to  provide 
for  the  mortgage  on  it,  and  the  question  was,  to  which  of  tht  incumbrances  the 
produce  of  the  gas  shares  ou^ht  to  bis  applied. 

Mr.  Turner,  for  the  Plamtiff.  Mr.  Kempson  and  the  other  parties  interested  in 
the  company  entered  into  two  joint  securities.  There  is  no  equity,  giving  to  the 
representatives  of  Kempson  the  right  of  selecting  to  which  of  the  particular  debts 
the  produce  of  the  gas  snares  ought  to  be  applied. 

Mr.  Lovat,  conirlt.  The  decree  declares  that  Kempson  was  a  trustee  of  the  gas 
shwee,  and  that  they  ought  to  be  sold  and  applied  in  cuschatge  of  the  debts  of  the 
company  for  which  Kempson  was  liable.  The  intention  was  to  indemnify  Kempson's 
•estate ;  but  if  this  fund  be  awlied  in  payment  of  the  mortgage,  the  companv^  estate 
vHll  be  relieved,  and  Kempson  s  estate  still  remain  liable  to  the  bond  debt.  That  was 
not  the  intention  of  the  Court.  The  estate  will  provide  for  payment  of  the  mortgage, 
Mad  the  fund  ought,  therefore,  to  be  applied  in  discharge  of  the  bond  debt. 

Mr.  Turner,  in  reply.  The  representatives  of  Kempson  are  not  the  only  parties 
interested  in  this  question,  the  other  eleven,  who  are  represented  by  the  Plaintiff, 
have  a  right  to  a  voice  in  the  application  of  t^e  money. 

The  covenant  is  joint,  and  the  bond  is  joint  and  several,  so  that  the  executors  are 
only  liable  on  the  bond. 

[576]  The  Mastkr  of  thb  Boli^  [Lord  Langdale].  I  cannot  think  that  the 
representatives  of  Kempson  are  in  the  same  situation  as  they  might  have  been  in 
previous  to  the  decree.  By  the  decree  he  is  declared  to  have  been  a  trustee  of  the 
flfaares,  which  were  directed  to  be  sold,  and  the  produce  was  to  be  applied  in  payment 
•of  tiie  debte  and  obligations  of  the  company  for  which  the  estate  of  Kempson  wa» 
liable.  A  benefit  was  thereby  intended  for  the  representatives.  The  object  of  the 
Oourt  was  to  indemnify  the  estate  of  Kempson,  and  that  must  be  done  effectually. 
The  Plaintiff  desires  to  apply  this  money  in  satisfaction  of  the  debt  in  respect  of 
which  his  estate  is  safe,  and  not  in  respect  of  that  debt  to  which  it  is  exposed  to  a 
^eater  hazard.   One  cannot  well  see  that  it  is  consistent  with  the  decree. 

It  is  said  that  Kempeon  was  an  original  debtor,  and  that  the  decree  directing  tdie 
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fund  to  be  applied  in  satisfaction  of  these  debts  does  not  specify  any  piority,  and 
that  it  ought  to  be  applied  in  payment  of  that  debt  whicn  the  majority  of  tlie 
obligors  scueot ;  but  it  appears  that  Eempeon  stood  in  the  situation  of  a  tnutee  for 
the  company,  and  a  peculiar  protection  was  oxen  to  his  estate  by  the  deove,  wfaidi, 
whether  right  or  wrong,  cannot  now  be  vajried.  I  think  that  the  fund  oo^t  to  be 
applied,  first,  in  payment  of  the  bond  debt,  and  then  that  the  residue  sbooid  go  in 
satisfaction  of  the  mortgage. 

[677]   WHBATUy  V.  WHltATLKY.{l)   Jan.  12, 23,  1846. 

The  replication  mentioned  in  the  111th  of  the  General  Orders  of  May  1845  meiaia 
replication  in  the  form  directed  in  the  93d  of  such  orders,  and  therefore,  in  s 
transitim  case,  where  a  subpcena  to  rejoin  has  been  serred  prior  to  these  orders 
coming  into  operation :  Held,  that  publication  could  not  pass,  undor  the  111th 
Order,  "  without  rule  or  order,"  add  that  a  special  order  was  neoessary. 

Upon  a  motion  to  dismiss,  under  such  circumstances,  the  Court  wiU  (nnleSB  good 
cause  be  shewn),  order  that  publication  do  then  pass. 

Where,  prior  to  the  orders  of  1845,  a  replication  only,  in  the  old  form,  bis  beoi 
filed,  a  replication  in  the  new  form  mentioned  in  Order  93  may  be  regularly  filed, 
for  the  purpose  of  putting  the  cause  at  issue,  but  secas,  where  a  aubpcena  to  rejoiD 
has  been  served  prior  to  these  New  Orders. 

In  this  case  replication  had  been  filed  on  the  1st  of  November  1844,  and  a  ni^deia 
to  rejoin  had  been  served  on  the  28th  of  May  1845  ;  so  that  the  cause  was  at  ime 
before  the  orders  of  May  1845  came  into  operation.  (28th  October  1845.) 

No  further  step  having  been  taken  in  the  cause, 

Mr.  Eindersley  and  Mr.  Steere,  for  the  Defendant,  moved  to  dismiss  the  bill  for 
want  of  prosecution.  They  argued,  that  under  the  1 1 1th  Order  of  May  1845  (Ord. 
Can.  329),  publication  "  passed  without  rule  or  order,  at  the  ezpiration  of  two  moDtha, 
after  the  miiig  of  the  replication"  (Ist  of  Nov.  1844).  That  consequently  tlw 
Defendant  was  entitled  to  dismiss,  under  the  114th  Order,  Artide  4  (Ord.  Can.  330), 
whereby  such  a  motion  may  be  made,  if  the  Plaintiff  "  does  not  set  down  the  oanas 
to  be  beard,  and  obtain  and  serve  a  su^mna  to  hear  judgment,  within  four  weeb 
after  publication  has  passed." 

That  as  these  orders  had  been  promulgated  so  long  back  as  May  1845,  and  did 
not  come  into  operation  until  the  28th  of  October  (3d  Order,  Old.  Can.  273),  tbs 
Plaintiff  could  not  therefore  have  been  taken  by  surprise. 

[678]]  Mr.  James  Anderson,  anUrh.  This  motion  is  irregular  on  two  grounds. 
First,  Time  could  only  run,  under  these  orders  of  1645,  from  the  day  on  which  th^ 
came  into  operation  (28th  Oct.),  consequently,  if  publication  cotUd  pass  in  thn 
case  by  the  operation  of  the  UUh  Order,  it  passed  on  the  23d  of  December  1845, 
and  the  Plaintiff,  under  the  114th  Order,  article  4,  has  four  weeks  to  set  down  hit 
cause.  This  period,  excluding  the  Christmas  Vacation,  will  not  e^nre  until  Felmsiy 
next.   The  Defendant,  therefore,  is  premature  in  his  motion. 

Swmdly.  The  new  rules  do  not  apply  to  diis  case.  The  replication  rderred  tois 
the  UUh  Order  means  replication  in  the  particular  form  mentioned  in  the  93d  Order 
(Ord.  Can.  319),  by  which  a  Plaintiff  "joins  issue  with  the  Defendant;"  and  neb 
seems  to  have  been  the  opinion  of  the  Vice-chancellor  of  England  in  Lovell  r.  ^fw 
(13  Simons,  492). 

Mr.  Kindersley,  in  reply. 

The  Master  of  tub  Rolls  reserved  his  judmient. 

/on.  23.  The  Master  of  the  Rolls  [Lord  Langdale].  Replication  haviog  been 
filed  on  Uie  Ist  of  November  1844,  and  a  subpana.  to  rejoin  having  been  served  w 
the  28th  of  May  1846,  and  no  further  step  having  been  taken  m  the  caos^  the 
Defendant  now  moves  to  dismiss  the  bUl  for  want  of  prosecution.  I  am  itf  opinion 
that  the  motion  cannot  be  now  granted. 

(1)  For  the  convenience  of  the  profession,  this  uid  the  nine  fdlowing  pnctiee 
eases  ue  published  out  of  tiieir  regular  order. 
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[679]  The  replication  mentioned  in  the  111th  Order  is  a  replioation''in  the  form 
directed  in  the  9Sd  Order,  and  no  such  replication  having  been  filed,  publication  does 
not  pass  without  rale  or  order.  Consequently,  publication  has  not  passed  in  this 
cause,  and  the  4th  ardole  of  the  114th  Order  does  not  entitle  the  Defendant  to  move 
to  dismiss. 

MoreovOT,  the  office  and  effect  of  a  replication  in  the  new  form  is,  to  put  the  cause 
c<nnpletely  at  issue ;  it  is  required  and  may  r^;alarly  be  filed  for  the  purpose  of  pattinif 
the  cause  at  issue,  in  cases  where  rOT^ioations  onfy  have  been  fQed  in  the  old  form, 
before  the  28th  of  October  1845.  {i^eneer  v.  AUen^  4  Han,  4S5.)  In  those  oaseSr  it 
is  required  for  the  purpose  of  doing  that  whicih  is  necessary  fortlie  purpose  of  putting 
the  cause  at  issue,  but  which  can  no  longer  be  done  by  service  of  a  gu^mna  to  rejoin, 
which,  under  the  93d  Order  (Ord.  Can.  319),  is  not  to  be  issued. 

But  where  the  n^fpcena  to  rejoin  has  issued  and  been  served  before  the  28th  of 
October  1845,  replication  in  the  new  form  has  no  office  to  perform,  and  is  not  to  be 
filed. 

In  this  case,  the  cause  is  completely  at  issue,  and  the  next  thing  to  do  is  to  pass 
publication,  which  I  think  ought  to  be  by  order ;  and  unless  some  reason  can  be  given 
why  publication  should  not  now  pass,  or  any  reasonable  objection  is  made,  I  think 
that  upon  this  application,  I  may  order  that  publication  do  now  pass. 

After  die  proper  time,  tiie  Defenduit^  if  it  should  be  necessary,  may  renew  his 
motion  to  dismiss. 

[580]   BiDDULpH  V.  LoBD  Cahots.   Jan.  23,  1846. 

Service  abroad  of  a  s^tpoena  to  appear  and  answer  directed,  under  the  33d  Order  of 
May  1845,  npon  a  l4fendant  of  unsound  mind  not  so  found  hy  inquisition. 

Two  of  the  Defendants,  Edward  Henry  Darell  and  wife,  were  resident  In  Belgium. 
The  husband  was  of  unsound  mind,  though  not  so  found  by  inquisition. 

Mr.  J.  A.  Cooke  moved,  under  the  33d  General  Order  of  May  1846  (Ord.  Can. 
297),  for  liberty  to  serve  t^ese  Defendants  with  a  tubpcma  to  appear  and  answer. 

The  Mastkb  of  the  Rolls  said  he  would  consider  whetber  this  could  be  done 
under  the  order  referred  to. 

Jan.  23.  The  Master  of  the  Rolls  [Lord  Langdale].  Two  of  the  Defendants, 
husband  and  his  wif^  are  resident  in  Belgium,  and  a  motion  is  made,  under  the  first 
article  of  the  33d  Order  of  8tii  May  1845,  for  leave  to  serve  them  witii  a  mflpoma  to 
appear  and  answer.  The  evidenee  of  residenoo  abroad  is  suffident  to  support  the 
application. 

But  it  appears,  that  the  husband  is  of  unsound  mind,  though  not  so  found  by 
inquisition,  and  the  question  is,  whether  a  subpcetM  ought  to  be  issued  in  such  a  case. 
As  nothing  can  be  done  upon  the  service  without  the  leave  of  the  Court,  I  think  that 
the  motion  ought  to  be  granted.  The  order  which  is  asked  will  only  have  the  effect 
of  placing  the  Defendant  in  the  position,  in  which  other  Defendants,  in  the  same 
circumstances,  but  resident  within  the  jurisdiction,  are  placed  without  special  order. 

[681]  Care  should  however  be  taken,  that  no  application  is  made  to  enter  an 
appearuice,  under  the  fourth  article  of  Order  33,  unless  the  Defendant  should  have 
recovered  at  the  time  when  the  subpcena  is  served.  And  I  think,  that  in  tiiis  case, 
that  object  may  be  suffidentiy  seonred,  by  requiring  the  Kaintiff  to  undertake^  that 
he  will  not  ap{^  for  am  order  to  enter  an  appewance  for  the  Defendant^  without 
producing  the  uKdavits  which  have  been  read  on  this  occasion. 

[681]    FiBSKE  V.  BULLSR.    Nov.  3,  1845. 

Upon  an  application  to  serve  a  ntiponia  abroad,  under  the  33d  Order  of  May  1845,  an 
affidavit  merely  shewing  the  {dace  of  residence  abroad  of  the  Defendant  seven  weeks 
IH*evious  is  insufficient. 

Mr.  Glasse  applied,  under  the  33d  Order  of  May  1845  (Ord.  Can.  297),  for 
liberty  to  serve  a  suipeena  abroad.   The  affidavit  in  support  of  the  application  shewed 
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meraly,  tJut  (be  Defendant,  on  the  17th  of  Septonber  Ukb,  iras  resident  at  Cblui  in 
France}  and  that  it  was  probable  he  was  stall  uiere ;  bat  no  fnrdier  infonBatioa  mi 

iumished  as  to  his  sufaeequeot  residonoe. 

Thb  Master  of  thk  Bolls  [Lord  Langdale]  said  there  appeared  to  have  bem  do 
communication  with  the  Defendant  during  the  last  seven  weeks,  and  he  therefm 
thought,  that  the  affidavit  was  not  sufficient  to  shew  the  present  residence  of  the 
Defeodiuit   That  the  motion  might  however  stand  over  to  suj^y  die  ddeetw 

[68S]  Brown  hl  Stanton.  JVbn.  3,  1846. 

Liberty  being  nven  undw  the  SSd  Order  of  May  1846  to  serve  a  a^paena  in  Ireknd, 
the  oeriods  Hmited  under  the  2d  Article  were  ten  days  to  ajqiear,  six  weeks  to 
plead,  answer,  or  demur,  not  demurring  al(m^  but  no  order  waa  made  as  to  tJie 
time  for  donurring  alone. 

Mr.  Amphlett  applied,  under  the  33d  Order  of  Mav  1845  (Ord.  Can.  297),  for 
liberty  to  serve  a  suSpcena  upon  the  Defendant  in  Irelaoa. 

Toe  affidavit  in  support  of  the  motion  stated  positively,  npoa  the  bdief  of  thi 
deponent,  that  the  Defendant  was  now  in  or  near  Limeriok. 

He  a^ed  that  the  Court  would  limit,  under  Article  2,  the  time  "  after  servioe  of 
suhpcma  within  which  such  Dtfendant  was  to  plead,  answer,  or  demur,"  and  be  slso 
asked  that  a  time  might  be  limited  for  demurring  alone. 

The  Master  op  the  Boujb  [Lord  Langdale]  said  that  the  Defendant  ought  to 
have  ten  days  after  the  servioe  of  the  subpoena  to  appear,  and  six  weeks  after 
appearance  to  plead,  answer,  or  demur,  not  demurring  alone ;  but  he  eaid  it  was  not 
neoessarv  to  fix  any  time  for  demurring  alone,  which  would  be  twelve  days  (16th 
Order  of  May  1846,  Art.  10 ;  Ord.  Can.  280),  aocording  to  the  usual  pnotke. 

Note. — In  Preston  v.  Dickinson,  Sir  J.  L.  Knight  Bruce,  on  the  applicatim  of  Mr. 
Headlam,  gave  liberty  to  serve  the  Defendant  within  the  Qrand  Duchy  of  Baden,  and 
limited  the  time  for  appearance,  and  for  pleading,  answering,  and  demurring,  not 
demurring  alone.  In  drawing  up  the  order,  a  question  arose,  whether  the  fc^owing 
paragraph  should  be  inserted,  "  But  in  case  the  said  Defendant  diould  be  adnaed  to 
demur  alone,  he  is  to  do  so  within  twelve  days  after  such  appearance, "  and  also 
whether  the  form  of  suhpcma  mentioned  in  the  orders  of  May  1846  on^t  to  be  varied 
in  conformity,  under  the  24th  Order  of  May  1845.  (Ord.  Can.  29&)  The  Lead 
Chancellor  was  applied  to,  and  a  oonuaunication  was  bad  with  the  Master  [583]  of  the 
Bolls,  who  expressed  himself  as  follows : — "  The  order  as  originally  made  by  the  Viee- 
Chancellor  Knight  Bruce  is  perfectly  correct,  and  it  is  quite  unneceseazy  to  specify 
a  limited  time  for  demurring  alone,  or  to  make  any  alteration  in  the  fbm  of  the 
subposna,  under  the  authority  given  by  Order  24." 

The  order  and  stiiponui  were  thereupon  directed  to  be  prepared  in  oonfonnity  with 
this  ofnnion. 

[683]  Moore  v.  Platkl.  iViw.  13, 1846. 

On  an  application  to  appoint  a  solicitor  guardian  ad  lUem,  to  a  Defendant  at  aasonbd 
mind,  not  so  found  by  inquisitaon,  the  Court  required  to  be  fiiat  satisfied  that  no 
relative  would  undertake  the  defence. 

Mr.  Turner  moved,  under  the  32d  Order  of  May  1845  (Ord.  Can.  296X  for  an 
order  appointing  one  of  the  solioitors  of  the  Court  guardian  ad  litem  of  a  Defendant  of 
unsound  mind,  not  so  found  by  inquisition. 

It  was  stated,  that  the  Defendant  bad,  for  some  time,  been  resident  wiUi  a  Mr. 
Snow,  and  that  application  had  been  made  to  the  solicitors  of  the  other  Defendants  to 
undertake  his  defedce,  but  that  they  had  refused. 

The  Master  of  the  Rolls  [I^rd  Langdale].  The  object  of  the  Court  ia  to  see 
how  this  Defendant  may  be  best  protected.    You  have  only  applied  to  the  solicitor  <rf 
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tha  other  D^mduti^  who  has  nfmed ;  bat  it  is  not  stated  whether  any  Kpftiaaldon 
has  been  made  to  the  rebtire^  or  wheUier  tiiey  will  undertake  ^bo  {voteetion  <A  this 
Defendant's  interests.  If  they  will  not,  I  shall  appoint  Mr.  Jdinson,  the  solieitor  at 
the  Suitors'  Fund,  to  be  goardian;  but  I  donotwiui  to  do  so  until  I  am  satisfied  that 
no  natural  {Hxiteotor  will  undertake  his  defence. 

The  mister  had  better  stand  over  far  a  farther  affidavit. 

NoTK.— See  IMlutm  v.  SmiOi,  6  Beavan,  130,  note^  and  Madietenkm  v.  Cart, 
7  Beavan,  347. 


Ezonttions  were  shewn  as  cause  on  the  day  they  were  filed.   Held,  that  they  might  be 
referred  Memier,  notwithstanding  the  16th  Order  of  May  1840,  Art  26. 

This  was  an  injunction  oase^  The  Plaintiff'  obtained  the  OMnnum.injonotion  for 
want  of  answer,  which,  however,  was  afterwards  filed. 

On  die  30th  (rf  November  the  Plaintiff  excepted  thereto  for  insnffidMioy,  and  mi 
tiie  same  dav,  upon  a  motion  before  Yioe'Chanoellor  Knight  Brnoe  to  dinolve  the 
injunction,  toe  eiroeptions  where  diewn  as  cause.  It  ms  then  proposed  to  refer  the 
exceptions  mskmier ;  but  a  question  arose  whether  this  oould  be  done,  since  the  16th 
General  Order  of  1846,  Art.  25,  which  prohibits  tiie  Plaintiff  refeniog  excepticms 
for  insufficiency  until  the  expiration  of  eight  da^s  from  the  filing  of  such  exceptions.(l) 

The  seaior  registrar,  by  the  direction  of  His  Honour  the  Vice-Cbanoellor  Knight 
Bruce,  applied  to  the  Master  of  the  Rolls.  (2  Colly.  239.) 

The  Mastsb  of  thx  Rolls  [Lord  Langdale]  expressed  the  following  opinion. 

"  The  Plaintiff  having  filed  exceptions  for  insuffioienoy  is  not  without  speoial  leave 
to  procure  an  order  to  refer  them  within  eight  days.  Order  16,  Art  25,(1) 

£585]  "But  in  an  injunction  cause,  if  the  Defendant  obtain  an  order  mm  to 
diaaolve  the  injunction,  the  Plaintiff  may  shew  his  exceptions  aa  eanse  againat 
making  the  order  mm  absolute. 

"He  does  not  ask  for  a  referMioe,  but  insists  on  his  exoeptions  as  good  cause; 
and,  thereupon,  tiie  Court,  under  the  general  ^ffactioe  and  to  avoid  giving  unjust 
credit  to  the  exceptions,  makes  the  reference  mero  mo/u,  or  at  the  request  of  the 
Defendant^  and,  to  avoid  unnecessaiy  delay,  imposes  upon  the  Plaintiff  the  condition 
of  obtaining  the  report  in  four  days.  So  much  of  this  fnraotioe  as  relates  to  time  is 
stated  in  Mt.  28 :  the  rest  is  founded  on  the  old  practioe,(2)  which  is  not  altered 
even  as  to  time,  although  in  an  attempt  to  collect  together  the  dispersed  r^;ulati(mB 
aa  to  time,  it  was  thou^t  right  to  mention  this  particular  regulation  as  to  time  here.'^ 


Bill  filed  in  July,  application  on  the  4th  of  December  for  leave  to  serve  copy  bilL. 
Motion  refused  on  account  of  the  unex{dained  delay. 

Bir.  Allnutt  moved,  under  the  28th  Order  of  May  1845  (Ord.  Can.  294,  and  see 
23d  Order  of  Augost  1841,  Ord.  Can.  171),  for  liber^  to  serve  a  copy  of  the  bill  on 
a  DefMidant,  after  the  ezpiratitm  at  the  twdve  weeks.  The  amended  bill  had  been 
filed  in  July,  but  no  affidavit  was  produced  in  support  of  the  application. 


<1)  16th  Older  of  May  1845,  art.  26,  and  see  articles  26  and  28.  Ord.  Can.  284, 
285. 

(2)  See  BishtM  v.  Birch,  2  Yes.  &  B.  p.  42 ;  Newland's  Pr.  361 ;  Hinde'a  Pr. 
598;  Wyatt's  Pr.  Beg.  235;  1  Turn.  Pr.  973;  2  Har.  Pr.  647;  1  Smith,  Pr. 
<3d  ed.),  781 ;  2  Dam.  Pr.  (lat  ed.),  314. 

Rn.— 38* 


[984]  HuoHK  9.  Thokas.  Ifrnt.  23, 1846. 


[B8Q]  HoBKT  If.  Caldxb.  Ike,  4,  1845. 
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Thb  Mabter  or  xhs  Bolls  [Lord  Langdale],  After  this  nnerpleiiwii  dekyi 
mtut  r^use  tAi9  moti<Hi. 


The  words  "last  of  the  answeis"  in  the  lUth  Order  of  May  1846  means  the  laat 
answer  of  any  one  of  several  Defendants,  so  thtit  the  rwht  ot  one  Defeodint  to 
moTe  to  dismiss  for  want  of  {voeecution  is  not  delayra  by  his  C(Hlefnidsiit'i 

neglect  to  answer. 

The  expressions  "the  last  answer."  and  "the  last  of  several  answers"  in  the  66tlk 
Order,  and  in  the  16th  Order,  Art  S3,  means  the  last  of  the  several  answers  filed 

by  several  Defendants. 

This  was  a  motion  to  dismiss  the  bill  for  want  of  prosecution  under  the  lUth 
of  the  General  Orders  of  May  1846.  (Ord.  Can.  330.)  The  bill  was  filed  in  18i3 
against  several  Defendants,  and  afterwards,  by  amendment,  Mr.  B.  was  made  a  psrty, 
Mr.  B.  filed  hts  answer,  which  became  sufficient  on  the  18th  of  April  1645,  and  some 
of  the  other  Defendants  filed  their  answer  on  the  following  day.   The  Plaintiff  took 


not  answered ;  it  was  stated  that  she  had  gtme  abroad  since  a^iearano^  but  it  wis 
not  shewn  ^t  any  attempt  had  been  made  to  get  in  her  answer.  It  was  now  mored 
on  behalf  of  Mr.  B.  that  the  bill  might  be  dismissed  for  want  of  prosecution,  onder 
the  114th  Order  of  May  1845. 

Mr.  Beavan,  in  support  of  the  motion.  By  the  114th  General  Order  of  M&y 
1845  (Ord.  Can,  330),  any  Defendant  may  move  to  dismiss,  and  the  Court  may  order 
aocoraingly,  if  a  Plaintiff  does  not  file  a  replication  within  four  weeks  after  the 
answer,  or  the  last  of  the  answers  is  found  or  deemed  sufficient^  and  the  questitm 
depends  on  the  true  construction  of  this  order.  The  words  "  last  of  the  answers " 
have  reference  to  the  antecedent  expression  "any  Defendant,"  and  mean  the  last 
answer  of  "  any  "  such  Defendant ;  as  if  a  Defendant  put  in  a  further  [687]  answer, 
or  an  answer  to  an  amended  bill,  tiien  four  weeks  after  soch  last  answer  ne  could 
move  to  dismiss. 

Seoondly ;  if  this  be  not  the  true  construction,  then  the  last  words  "kst  of  the 
answers"  mean  the  last  of  the  answers  which  have  then  been  filed ;  otiierwise  the 
Plaintiff,  by  omitting  due  diligence  to  get  in  an  answer,  or  by  adding  a  friendly 
Defendant,  might,  for  ever,  prevent  a  dismissal  for  want  of  prosecution.  Besides 
this,  some  of  the  Defendants  may  never  answer  at  all,  for  the  Plaintiff  may  file  a 
"traversing  note,"  or  the  bill  may  be  taikenpro  amfesso  without  ah  answer,  in  which 
case  the  General  Order  would  never  apply.  According  to  this  construction  t^e  last 
of  the  answers  put  in  was  filed  on  the'  19th  of  April,  and  became  sufficient  on  the 
28th  of  May,  and  the  four  weeks  expired  on  the  26th  of  June,  after  which  tiiis 
Defendant  was  at  liberty  to  move  to  dismiss. 

Thirdly ;  Mrs.  Moody  being  out  of  the  jurisdiction,  is  not  a  Defendant  within 
this  Older)  In  the  case  of  The  Ktng  of  Spain  y.  BuUett  (1  Buss.  &  M.  71,  a  Dafendank 
out  of  the  jarisdiotion  was  oonaidered  not  to  be  a  Defendant  within  the  meaning  of 
the  13th  Order  of  1830.  (Ord.  Can.  8.)  So  in  Cooke  v.  Beiham  (I  0.  P.  Cooper,  403) 
and  Bradstock  v.  Whailey  (Bolls,  38th  February  1844,  unreported),  a  Defendant  not 
served  with  a  subpana  was  held  not  to  be  a  Defendant  within  the  same  13th  Order; 
requiring  an  order  to  amend  to  be  obtained  within  six  weeks  after  the  last  of  the 
uiswers,  if  there  be  two  or  more  Defendants,  is  to  be  deemed  sufficient. 

Mr.  Greene,  ooniHi,  This  motion  is  premature.  The  114th  Order  is,  in  its  tenna, 
permissive,  and  the  De-£688]-fendant  is  entitied  to  move  to  dismiss  after  the  Isfise  of 
four  weeks  after  "  the  last  of  the  answeni "  is  sufficient.  The  expression  "  last  of  th« 
answers  "  can  only  mean  the  last  answer  of  all  tiie  Dtfendanta  who  are  reqmrsd  ta 
answer,  and  here  there  is  a  Defendant  whose  answer  is  not  yet  put  in.  _TUi> 
stivction  m^fa^  I  admits  give  rise  to  abase,  but  none  is  here 
Court  can  jrevent  abuse  of  the  order  when  it  is  attempted ;  Uie 
the  words  of  tiie  order,  there  being  nothing  in  the  context  to  ^ 


[686]   Dalton  v.  Hatteb.   Nov,  3,  1846. 
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last  answer  of  seTeral  Defradaots  auwering.  This  u  more  eonsisteat  witii  tike  rert 
of  the  orders,  and  it  must  be  observed  especially  tiut  the  Plaintiff  is  now  required 

rM  93d  (Ord.  Can.  319)  Order  to  file  but  one  replication,  and  he  must  do  this 
the  last  answer  of  several  Defendants  comes  in. 
Again,  the  118th  (Ord.  Can.  332)  Order  is  in  its  terms  negative,  and  "a  Defendant 
is  no<  to  be  at  liberty  to  move  to  dismiss  for  want  of  prosecution,  until  after  the 
expiration  of  the  time  within  which  a  Plaintiff  ,  may  obtain  an  order  to  amend  such 
bill,"  and  reverting  to  the  66th  Order  (Ord.  Can.  308),  we  find  that  he  is  entitled  to 
an  order  to  amend  within  four  weeks  after  "  the  last  of  several  answers  is  to  be 
deemed  sufficient,"  and  Articles  32,  33  (Old.  Can.  287),  and  37  (Ord.  Can.  288)  of 
Order  16,  contrasted,  shew  clearly,  that  this  means  the  last  answer  of  several 
Defendants,  and  afford  the  true  explanation  of  "  the  last  answer  "  throughout  these 
orders ;  thwefore,  the  time  to  amend  has  not  elapsed.  It  is  to  be  furUier  observed, 
that  the  words  "as  to  socfa  Defendant oontainea  in  the  36ti)  Order  of  1833  (Ord. 
Can.  52)  are  omitted  in  the  IlSth  Order  of  May  1845.  (Ord.  Can.  332.)  This  [689] 
shews  an  intention  that  the  last  answer  was  not  to  have  reference  to  the  Defendant 
moving. 

It  IS  then  said,  that  the  words  "  last  of  the  answers "  in  the  1 14tb  Order  (Ord. 
Can.  330)  means  the  last  of  the  answers  which  may  have  been  filed  at  the  time  of 
moving.  [The  Master  of  the  Rolls.  You  need  not  trouble  yourself  on  that 
point,  for  lam  not  of  that  opinion.] 

As  to  the  third  point,  the  cases  do  not  apply.  Here  Mrs.  Moody  was  not  out  of 
the  jurisdicUon  at  the  time  the  bill  was  filed,  but  process  was  p^ed  against  her  in 
ordinary  course,  and  she  has  appeared.  In  ITte  Sing  of  Spttki  v.  SvUeUt  aad  in  Coo^ 
v.  Bdham,  and  Bradgtock  v.  fFhail^,  the  Defendant  had  not  appeared  or  been  served 
with  a  m^xenOf  as  in  the  present  case. 

The  Master  of  the  Bolls  [Lord  Langdale],  without  hearing  a  reply,  said :  It 
has  been  contended  that  the  right  of  a  party  to  move  to  dismiss  a  bill  toT  want  of 
prosecution  depends  on  the  conduct  of  his  Co-defendant,  who  is  no  way  under  his 
control.  It  would  be  singular  if  that  were  so,  and  upon  a  full  consideration  of  these 
orders,  I  do  not  find  that  they  admit  of  any  such  construction. 

In  the  Order  114,  Art.  I  (Ord.  Can.  330),  the  expression  "the  answer  or  the  last 
of  the  answers  "  is  applicable  to  the  case  of  any  one  Defendant,  who  has  filed  one  or 
more  answers  to  an  original  or  amended  bill;  and  it  means  the  answer  or  last 
answer  of  any  Defendant  claiming  a  right  to  move  to  dismiss  the  bill. 

But  the  time  when  the  motion  may  be  made  is  not  independent  of  other  orders. 
Thus,  Order  118  (Ord.  Can.  332)  [090]  directs,.that  a  Defendant  is  not  to  move  to 
dismiss  until  after  the  ex^ration  of  the  time  within  which  the  Plaintiff  mar  obtain 
&n  order  to  amend  his  bin ;  and  &e  time  within  v^ich  the  Plaintiff  may  obtain  an 
-order  to  amend  depends  upon  Order  66  (Ord.  Can.  308),  as  affected  by  Order  14. 
(Ord.  Can.  276.) 

You  are  not  usually  to  impute  to  one  Defendant  a  knowledge  of  that  which  has 
been  done  by  his  Codefendants,  and  therefore,  when  the  time  for  obtaining  an  order 
to  amend  has  elapsed,  as  far  as  depends  on  the  case  of  any  Defendant,  that  Defendant 
may  under  Order  118  (Ord.  Can.  332),  move  to  dismiss. 

But  the  expressions  "  the  last  answer,"  and  "  the  last  of  several  answers "  in 
Orders  66  (Ord.  Can.  308),  and  16,  Art.  33  (Ord.  Can.  287),  clearly  mean  the  last  of 
the  several  answers  filed  by  several  Defendants,  or  by  more  than  one  Defendant ;  and 
pending  the  time  appointed  by  these  orders,  as  affected  by  Order  14  (Ord.  Can.  276), 
the  Plaintiff  is  entmed  to  obtain  an  order  to  amend. 

And  the  consequence  is,  that,  although  a  particular  Defendant  may  be  entitled  to 
move  to  dismiss  under  Order  114,  Art.  1  (Ord.  Can.  330),  and  Order  118  (Ord.  Can. 
332),  the  Conrt  may  not  think  it  right  to  make  an  order  according  to  the  motion. 
The  Plaintiff  may  not  have  been  able  to  proceed  effectually  against  some  other 
Defendant,  or  the  Court  may  think  the  case  such  as  to  justify  or  excuse  some  delay. 

ipi&i]  Id  any  such  case  the  Court  may,  under  Order  21  (Ord  Can.  292),  give  to 
the  Plaintiff  time,  upon  such  conditions  and  on  such  terms  as  may  be  thought  just  and 
j<easonable. 

In  this  case,  I  am  of  opinion,  that  the  Defendant's  motion  is  made  with  perfect 
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r^lari^;  bat|  eonsideriiigthe  arcaiiiitenoefl,(l)  A* motion  must  tUnd  orer  nntfl 
tile  appeal  befm  the  Lord  ChaDoellor  has  been  diapoeed  of. 

[691]   ToTTT  V,  Inglebt.   Dee,  4, 1846. 

Subpcena  to  i^pear  to  bill  of  revivor  wrred  on  the  3d  July,  and  an  application  made 
on  the  4th  ot  December  to  enter  appearance  for  Defendant.  Held,  that  the  Plaintiff 
most  either  wrre  a  new  gahpana  or  give  notice  of  motion. 

Mr.  Bayley  moved  nnder  the  39th  Order  of  May  1846  (Ord.  Can.  294X  after  the 
expiration  oi  uie  three  weeks  mentioned  in  that  order,  for  liberty  to  enter  an  aj^ev- 
ance  for  a  Defendant  to  a  bill  of  revivor.  The  suipcena  bad  been  served  on  the  3d  of 
July.  Ko  nmlanation  was  given  of  the  cause  ci  the  delay  in  making  the  applicatioe ; 
but  he  uguea  that,  as  nnder  the  62d  Order  (Ord.  Can.  307),  no  or&  to  revive  eoold 
be  mad^  witiiout  an  ap{dioation  to  the  Court  on  notice,  no  |vejudice  could  reralt  t» 
the  D^endant 

[692]  The  Master  op  thk  Rolls  [Lord  Langdale],  however,  said  that  too  long  a 
period  had  elapsed  since  the  service,  and,  therefore,  the  Plaintiff  must  Mther  serre  a 
new  n^ponuy  or  give  notice  of  motion. 

[692]  Bill  v.  HAfirnNGS.  Dee,  4,  10,  1846. 

Liberty  given,  after  great  delay,  to  serve  copy  btll,  the  omisd<m  to  apply  eariier  having 

been  accidental,  and  not  for  delay. 

Mr.  Prior  moved  under  the  28th  Order  of  May  1846  (Ord.  Can.  294),  for  h'ber^ 
to  serve  a  copy  of  the  amended  bill  on  a  Defendant,  after  the  expiration  of  tiie  twelro 
weeks  menti<med  in  that  order.  Theamended  bill  bad  been  filea  (m  the  14dtof  Apcfl 
1846. 

The  Mabisb  of  thb  Bollb  [Lord  Langdale].  I  cannot  grant  this  apptioatioD 
without  being  satisfied  that  there  is  no  intention  to  delay  tiie  prosecution  of  uiis  swt. 
This  prooeecung  may  possibly  delay  the  ivoceedings  as  against  idl  Ae  otiier 
Defendants.   You  must  shew  your  application  is  bond  fiit^  and  not  for  delay. 

Dtt.  10.  Mr.  Prior  now  stated,  that  he  had  an  affidavit  that  the  omission  to 
apply  had  been  accidental,  and  not  fw  the  purpose  of  dd^:  that  the  intorogatoriv 
had  been  settled  by  oonnwl ;  and  that  it  was  the  Plaintifrs  intmtioa  to  proeseote  tha 
suit  without  dehty. 

Thx  MAsm  OF  THE  Bolls.  Take  the  order. 

[698]  The  Skinnebs'  Company  v.  The  Irish  Socieit.(2)  Fib.  9, 10. 12, 13, 14,. 
16,  16,  17,  19,  20,  21,  22,  23,  JVbv.  19,  1838. 

[&C.13a&F.436;  8KR  1474.] 

^e  Irish  Society  held  to  be  tmsteee  for  public  purposes,  and  not  aooonntahta  t» 
the  eompanies  of  Londcm,  notwithstanding  the  latter  wer^  after  |novicliiig  for 
the  pubuo  objecta,  entitled  to  the  surplus  revenues  of  the  estates  vested  in  the 

former. 

After  some  negotiation,  an  agreement  was  entered  into  between  King  James  I  and 
the  City  of  London,  for  the  grant  by  the  former  to  the  latter  of  a  laige  tract  of 
land  in  Ireland,  to  be  oolonizM  by  English.  It  was  stipulated  that  X20,wio  AcmkI 
be  advanced  to  be  expended  in  the  undertaking,  that  certain  houses  should  b» 


dl)  The  Defmdant  had  filed  a  demurrer  to  the  bill  which  had  been  overruled.  He 
led  for  a  stay  oE  the  proceedings  pending  the  appeal,  which  having  faOed,  tha 
atiff  took  immediate  steps  to  compel  the  Defendant  to  proceed  to  put  in  his  answer. 
The  appeal  on  the  demurrer  had  not  ceen  disposed  of,  but  stood  high  in  the  paper. 

(2)  This  case  was  affirmed  by  the  House  of  Lords  on  the  8u  kA  Angost  1848^ 
and  is  now  reported  in  consequence  of  its  public  importance. 
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bnOt,  &0.  The  city  compulsorily  levied  the  amount  upon  the  dto  companies.  In 
1613  King  James  gimatea  a  charter  creating  a  corporation  (die  uidl  Society),  the 
members  of  which  wov  to  be  appcnnted  by  Uie  city,  for  the  management  ctt  the 
plantation,  to  whom  the  Und  wu  thereby  granted,  but  no  toasts  were  declared. 
The  iffindpal  part  oi  the  lands  were  afterwards  divided  in  severalty  between  the 
companies,  but  the  town  lands,  fishing  &c.,  were  retained  by  the  Irish  Society, 
who,  after  applying  &  coneiderable  portion  towards  public  purposes,  such  as  building 
churches,  schools,  &&,  divided  the  residue  amongst  the  eompanies.  The  IriBn 
Sodety  having  annufdly  divided  a  conBiderable  sum  amongst  its  members  and 
made  large  expenditures  in  tavern  ezpences,  and  in  other  modes  whick  were 
objected  tO)  a  bill  was  filed  by  one  of  the  companies  against  the  society,  the  City 
of  London,  and  the  Attomey-Gteneral,  to  correct  the  uleged  abuses ;  but  it  was 
held,  that  the  powers  granted  to  the  society  and  the  trusts  reposed  in  them  were, 
in  part,  of  a  general  and  public  nature,  independent  of  the  paivate  benefit  of  the 
companies:  that  the  companiee,  though  interested  in  any  surplus  whiidi  might 
remain  after  die  genmal  purposes  were  answered,  were  not  entitled  to  oratrol  the 
exercise  <rf  die  powers  given  for  esneral  and  public  purposes,  and  that  the  Conrt 
had  not  jurisdiction,  upon  the  appucatiou  of  the  companies,  to  determine  upon  the 
propriety  of  the  expenditure  maide,  though  the  discretion  might  be  controlled  else- 
where and  in  another  manner.  The  bill  was  diBmissed  with  costs. 
All^;ations  and  admissions,  used  for  the  purpose  of  defence  against  attempted 
'extortion,  under  the  form  of  legal  proceedings,  or  for  the  purpose  of  obtaining 
justice  inwularly  when  regularly  it  could  not  be  had,  ought  not  to  be  used  as 
OTidenoe  ox  the  rights  of  the  parties.  Held,  consequendy,  that  allegations  and 
admissions,  made  in  the  course  of  arbitrary  proceedings  against  parties  iu  the 
Star  Chamber,  and  iu  a  treaty  for  compromise  which  arose  out  of  the  sentence, 
and  in  the  prooeedings  whicn  took  place  before  die  House  of  Commons  in  an 
attempt  to  obtain  reli^  from  the  oppression  of  that  Court,  etmiid  not  in  any  way 
influence  the  judgment  of  this  Court. 

This  case,  which  was  formerly  before  the  Court  upon  an  interlocutory  application 
(1  Myl.  &  Cr.  162),  now  came  on  for  hearing. 

[594]  The  bill  was  filed  against  the  Irish  Society  (a  corporate  body),  against 
forty  of  the  trading  companies  of  the  City  of  London,  and  the  Attomey-G^eral, 
eeeung  a  declaration,  that  the  PlaintifTs  and  the  other  city  companies  were  entitled 
to  the  Irish  property  in  dispute:  diat  the  Irish  Society  were  truBtees  for  them  and 
for  an  account^  &c. 

The  outline  of  this  case  (a  more  complete  statement  of  which  will  be  found  in  the 
judgment  of  the  Master  of  the  Bolls  {postf  p.  602) )  is  as  follows : — 

In  ^le  year  1608,  the  principal  part  the  province  of  Ulster,  in  Irdand,  had, 
by  the  attainder  of  the  Roman  Catholics  involved  in  die  recent  rebellion,  become 
forfeited  and  vested  in  the  Crown.  King  James  L,  being  desirous  of  colonizing  it 
with  his  Protestant  aubjecte,  proposed  to  grant  out  the  land  to  persons  willing  to 
undertake  the  work  of  colonization,  upon  terms  contained  in  a  printed  "  collection  of 
orders  and  conditions  "  publiBhed  by  bis  authority.  This  document  first  stated  the 
object  the  King  had  in  view  as  follows : — That  His  Majesty  "  not  respecting  hiB  own 
profit,  but  the  public  peace  and  welfare  "  of  Ireland,  by  the  civil  plantation  of  those 
nnrefofmed  and  waste  countries,  was  pleased  to  distribute  the  escheated  lands  to 
such  of  his  subjects  as  should  seek  the  same,  "  with  a  mind  not  onlv  to  benefit  them- 
8elveS|'  but  to  do  service  to  the  Crown  and  Commonwealth."  It  then  provided  diat 
the  ui^dertakers  were  to  build  fortreasee,  keep  and  furnish  arms  and  men  for  the 
defence  of  the  setdement,  erect  houses,  form  townships,  take  die  oath  of  suinreinaoy, 
planfc,a  competent  number  of  English  and  Scottish  tenants ;  and  it  also  provided  for 
the  foundation  of  market  towns  and  oorpor-[696J«tionB  for  the  balntation  and  settling 
ci  tnidesmen  and  artificers,  and  for  free  schools,  parishes,  churches,  &c,  &o. 

Commiasioners  were  appointed  by  the  Crown,  and  on  the  21et  of  July  1609 
inattuctions  given  to  diem  as  to  the  mode  in  which  the  objects  of  the  Crown  were 
to  b#  effe(^e£  The  King,  being  desirous  of  engaging  the  citiaens  of  Xiondon  in  this 
worlt,  and  to  induce  them  to  become  undertakers  of  die  Goloniaadcn  ai  a  large  tiaot 
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of  the  escheated  lands,  oanaed  to  be  prepared  a  document,  setting  forth  the  "motires 
and  reasfMis''  to  induce  the  city  to  engage  therein.  It  spe^Sed  tbe  "fittest  places 
for  Uie  (S^  oi  London  to  plant,"  and  which  the  King  propcaed  to  grants  the  land, 
sea  end  rivOT,  "oommodilaes"  which  it  nodaoed,  and  "liie  pn^ts  vhieh  London 
should  receive  hy  this  plantation/'  by  tne  advanoement  of  tiade,  the  employment 
of  its  snperabancwnt  poi»ilation,  &c.,  "  to  die  great  service  of  the  King,  the  strength 
ol  his  realm,  and  tbe  advancement  of  several  trades  and  benefit  of  particular  persons.* 

This  proposal  seemed  to  have  undergone  much  consideration  on  tbe  part  of  ihe 
City  of  London.(l)  A  committee  was  appointed  for  investigating  the  matter,  who 
by  a  report,  dated  the  15tb  of  December  1609,  recommended,  first,  that  X15,000 
should  be  expended,  to  be  raised  by  way  of  companies  of  the  city  "  by  the  pi^ 
according  to  the  rate  of  com  set  upon  every  company  "(2) ;  seoondly,  they  specified 
the  territory  (about  23,000  acres  in  Coleraine),  and  privileges  to  be  demanded,  and 
^e  positaon  in  which  [696]  the  oities  of  Deny  and  CMeraine  were  to  be  bdlt; 
thirdly,  the  things  to  be  pemnned  by  the  ondertakers ;  and,  fourtiily,  with  tespect 
to  the  management,  they  recommended  the  ocmstitution  of  a  company  in  IiOiidcBi  1^ 
whose  advioe  and  direction  all  tiungs  coneeming  the  phmtation  and  ondertakiD^ 
were  to  be  managed.  This  report,  forming  the  basis  of  a  proposal,  being  oommom- 
cated  to  the  Pnvy  Council,  was,  with  some  variations,  accepted  By  articles  of 
agreement,  dated  the  28th  of  January  1609-10,  made  between  tbe  Privy  Council 
on  behalf  of  the  King  on  the  one  part,  and  "tbe  committees  appointed  by  Aettrf 
Common  Council  on  behalf  of  the  Miayor  and  Commonalty  of  the  City  of  London  on 
the  other,"  it  was  agreed  by  the  cit^  that  the  sum  of  £20,000  should  be  levied : " 
it  ^vided  for  the  building  oy  tbe  <nty  oi  tAte  Cities  of  Deny  and  Coleraine,  and 
maintaining  the  Castle  of  Culmore,  and  specified  the  lands  and  privileges  to  be 
granted,  and  on  what  terms  and  conditions.  This  agreement  was  confirmed  by  the 
city  by  Act  of  Common  Council  of  the  SOth  of  January  1609,  which  enacted,  **that 
for  the  better  ordering,  i^ret^n^,  and  efl^ooting  of  all  things  touching  and  coneeming 
the  said  plantation,  and  the  business  thereunto  belonging,  there  shomd  be  a  company 
constituted"  within  tbe  city,  consisting  of  a  governor,  deputy,  and  tWen^-foor 
assistants,  who  were  empowered  to  determine  "  what  should  be  done  or  pwfwmed 
on  behalf  of  this  city  touching  or  concerning  the  said  plantation,^  &c,  &c. 

Possession  of  the  lands  was  shortly  after  given,  and  the  corporation,  who  ^en 
exercised  a  right  of  compuborily  taxing  the  companies,  directed  the  £20,000  to  be 
raised  by  the  several  companies,  according  to  the  assessment ;  other  large  sums  wen 
subeequently  raised  in  like  manner  and  for  tbe  stune  purpose.  In  1610,  it  was 
proposed  by  the  city  that  the  companies  should  take  a  proportion  of  lands  in 
lien  of  the  [097]  money  disbursed  by  them,  to  be  planted  at  ^eir  own  coats,  and 
they  were  iirfonned  tbat^  whether  they  accepted  the  oS«c  or  not,  they  would  be 
liaUe  for  the  charges  of  the  buildings,  fortifioataons,  and  also  **  diat,  aotwithataadiiig 
the  acceptance  of  tbe  lands,  they  should  Hlrawise  be  partakers  cS  all  ben^te  « 
fishings,  with  the  profits  of  towns  and  other  immunities.  This  was  geneially  acceded 
to  by  tbe  companies,  and  subsequently  the  commissioners  appointed  by  the  dtj 
made  their  report,  dated  15th  of  October  1813,  stating  that  they  had  cuvided  dw 
lands,  but  that  a  division  of  the  towns  and  town  lands,  ferries,  and  fisheoies  eoaid 
not  be  fitly  made,  but  that  the  rents  and  profits  of  (hem  might  be  dmded  and  go  wmmptf 

Kverai  companies."   The  report  was  approved  and  a  division  directed. 

On  the  29th  of  March  1613  King  James  L  granted  his  charter,  whwel^  be 
incorporated  the  hkk  Society,  and  he  granted  to  it  the  lands  nndertalntt,  bst  bo 
specific  trust  was  thereby  declared  The  Irish  Society  were  thereby  empowered  te 
determine  all  matters  omceming  the  plantation,  &c.  (see  pottj  p.  619%  and  die 
members  were  to  be  appointed  and  removaUe  by  tbe  cify. 

In  1616  Emg  James  I.  granted  to  the  companies  licences  to  hdd  in  mortnain ; 

(1)  Throughout  this  case  the  distinction  between  the  Corporation  of  the  Gty  of 
London  and  the  several  corporate  oompanies  must  be  carefully  Dome  in  mind. 

(2)  That  is,  aceording  to  an  assessment  called  the  com  rate,  by  which  die 
oompanies  were  respeotiveiy  compellable  to  furnish  a  givra  qouidty  of  com  for 
the  city  granaries. 
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and  in  1617  the  Irish  Sode^,  id  pursuance  of  the  prior  a£re«nient,  conveyed  to 
the  several  companies  tiieir  altatment  of  the  Unds,  to  be  held  by  them  in  severalty. 
The  Irish  Society  reserved  t^e  town  lands,  ferries,  fisheries,  and  timber,  the  rents  of 
whiofa  formed  the  subject  of  this  suit  After  the  death  of  James  I.,  some  questions 
arose  respeotinff  the  validity  of  the  churter ;  arbitraiy  jnoeeedingB  were  adopted  1^ 
King  Charles  L  in  the  Star  Chamber,  against  the  City  of  London,  the  Irish  Society, 
and  the  com-[G98}-panies.  That  Court  decreed  a  repeal  of  the  charter,  and  imposed 
a  fine  of  £70,000  on  the  city  and  the  Irish  Society.  A  complaint  was  made  to  the 
House  of  Commons,  who  resolved  that  the  proceeding  was  illegal.  A  promise  was 
made  to  restore  the  charter,  but  in  consequence  of  the  Civil  War,  this  was  not  done  - 
till  1662,  when  Charles  XL  granted  a  new  charter  similar,  with  some  variations,  to 
the  former.  After  the  granting  of  the  new  charter,  the  Irish  Society  again  executed 
conveyances  of  the  respective  allotments  of  the  lands  to  the  different  companies. 
From  that  time,  the  di^rent  companies  held  their  lands  in  severalt/,  and  the  Irish 
Society  retaiaed  the  town  lands,  ferries,  and  fisheries.  They  applied  a  considerable 
poiticm  in  pablio  purposes,  such  as  in  building  and  repairing  chordiee  and  chapels, 
la  paUio  schools,  in  paying  schoolmaster^  in  ouilding  bridges  and  foridfieations,  and 
in  a  variety  of  other  pubuc  ol^ecta,  and  ihej  divided  the  nirpluB  amongBt  tiie  eity 
companies. 

The  Skinners'  Company  having  become  dissatisfied  with  the  modem  expenditure, 
filed  this  bill,  charging  breaches  of  trust  and  mismanagement  on  the  part  of  the 
Irish  Soeiety.  It  appeared  that,  on  the  average  of  the  last  eight  years,  the  net 
rental  was  about  £10,000  a  year,  of  which  there  was  divided  amcmgst  the  companies 
no  more  than  £2000  a  year.  The  average  amount  expended  by  the  company  for 
their  tavern  expenses  and  entertainmmte>  amounted  to  £474,  and  they  divided 
amongst  themselvet  for  attendance  money,  about  £425  a  year.  The  other  prominent 
items  <rf  expenditure  objected  to  were  as  follows: — An  annual  oonmfouti«m  of 
£6S,  17s.  6d.  for  the  Derry  Bace  Plate,  a  Kke  sum  tor  Ccdonel  Ponsonby's  numumentt 
payments  of  £683,  28.  2a.,  and  £2224,  Ss.  Od.  in  respect  of  the  Cdlemine  election, 
and  payment  of  large  sums  in  tavom  expenoes,  gratuities,  and  fees  to  the  membere 
of  the  Irish  Sode^.  The  lpSff\  following  table  will  shew  the  rental  and  tiia 
application  thereof  for  three  years  unmediatdy  before  the  filing  (rf  the  Inll : — 


183a 

1881. 

1882. 

PermaoMit  payments  and  quit 
imts  (Ireland) 

£ 
703 

14 

d, 
7 

£ 
704 

s, 
1 

d. 
9 

£ 

662 

i. 
8 

d. 
10 

Enenses  of  sohoola  (Iretand) 
Sauries,  &o.  (Ireland) . 

439 
629 

19 
18 

9 

0 

438 
591 

12 
10 

? 

468 
693 

9 
10 

2 
8 

Salaries  and  gratuities  (England) . 

721 

7 

8 

898 

4 

0 

611 

0 

0 

Charitable  donations  (Ireland) 

196 

4 

530 

0 

0 

1666 

1 

8 

Donations  (England)  . 

62 

10 

626 

0 

0 

Abatements  to  tenants 

109 

2 

9 

109 

2 

9 

109 

2 

9 

Law  expenses  .... 

1697 

6 

0 

262 

13 

4 

3460 

0 

2 

Incidental  expenses  (Ireland) 
Incidental  expensea  ^England) 

521 

0 

^e^ 

620 

12 

1 

199 

11 

7 

100 

7 

656 

16 

Hi 

295 

3 

9 

Ezpensea  of  oeputatum 

660 

0 

0 

793 

16 

0 

Tavern  expenses .... 

367 

18 

4 

601 

13 

2 

462 

14 

3 

Allowanoe  to  members 

424 

0 

0 

615 

10 

0 

593 

15 

0 

Irish  Chambw  expenses 

75 

18 

8 

183 

15 

4 

Snrreyii^;  expenses  . 

7 

10 

0 

iMvided  amongst  the  twelve  eom* 

1200 

0 

0 

8498 

IS 

4 

Total  expenditure  of  each  year  . 

7878 

7 

6 

10,937 

10 

9 

9101 

17 

10 
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The  net  reoeipte  for  the  cioiTestXHidiDg  /ean  were : — 


188a 


1831. 


1S32. 


Beoeipts 


10,576 


12,973 


9396 


Several  documents  were  produced  in  evidence,  in  which,  in  1683,  1713,  1716^  ud 
1789,  the  Irish  Society  had  stated  that  they  were  ^*tnuUes"  for  the  London 
«ompanie8,  and  like  admissioiis  had  been  made  by  the  City  of  London.  Thus  in 
their  defence  to  tJie  proceeding  in  the  Star  Chamber,  the  city  insiited,  that  they 
had  nothing  to  do  with  the  said  plantation,  and  that  their  names  were  used,  merdy 
ior  the  tauuaotion  of  afiUra,  [6001  and  for  levyins  and  raising  of  money  foe  tin  sua 
^antatkm,  apoo  the  eompamet  ox  the  dtv,  whioh  oouki  not  be  dtme  but  by  Aet  of 
Common  Gonndl.''  Thu  ddenee  was,  howerer,  orerruled  by  the  Caiaxt,  the 
negotiatioD,  agreemMitk  having  been  with  the  aty.  The  city  made  a  ainular 
statement  in  t£e  petition  to  the  House  of  Commons,  in  1641.  In  a  petition  to  King 
Charles  I.  they  stated,  that  the  ^^ant  of  the  lands  "  was  in  trust  for  the  sereru 
companies  of  London  and  the  particular  men  who  disbursed  the  monies  towards  the 
plantation ; "  and  in  a  report  of  a  Committee  of  Inquiry  appointed  by  the  Court  of 
Aldermen,  it  was  stated,  that  the  lands,  fishings,  and  customs,  had  been  granted  onto 
the  Irish  Society,  for  the  use  <rf  the  several  oraipanies  <rf  London  who  were  at  the 
charge  of  building,  Sec 


Sir  W.  W.  Follett  (Attorney-General),  Hr.  Wigram,  and  Mr.  Lloyd,  for  the 
Plaintafb,  contoided  that  the  Irish  Socirty  were  mere  trustees  Ux  the  city  oompeaie^ 
who  had  furnished  the  means  for  making  the  ]^ntation,  and  that  they  had  rmastedly 
admitted  tiiemselves  to  be  such.  That  the  public  purposes  ctHttemplatea  the 
charters  hsd  now  been  fully  performed,  by  the  building  of  the  houses,  the  settlement 
of  the  plantation,  &c.,  and  that  the  rents  of  the  reserved  lands,  &c.,  belonged  to  the 
companies.  That  the  society  had  been  guilty  of  dear  breaches  of  trust,  by  the 
application  of  the  funds  to  the  private  purposes  of  the  individual  membeni,  and  in 
other  improper  modes,  and  that  this  Court,  in  the  exercise  of  its  ordinary  juriBdicta<Mi, 
would,  by  its  decree,  adopt  measures  to  prevent  the  future  misapplioation  of  the 


[601]  Hr.  Kiodersley  and  Mr.  Wood,  for  the  Irish  Society,  insisted,  that  they 
were  a  political  body  invested  by  the  C^wn  with  important  public  trusts  and  kige 
discretionary  powws,  like  those  given  upon  the  fonnation  ci  plantatiMM  in  Aneriea, 
im  the  benefit  of  the  phmtation  in  conneetioQ  with  tiie  City  of  London,  and  for  the 
benefit  of  the  cidzens  at  large.  That  omstaat  usage,  the  abeolute  dominioo  ezeroised 
by  iJie  soeie^  over  the  oompany  as  well  as  over  the  income  <A  the  propmty,  ud  die 
absence  of  all  interference  by  the  companies  shewed  tbat  tbe  society  did  not  stsnd 
in  the  relation  of  trustees  to  the  oompany :  that  if  tfaey  had  conducted  thems^TCS 
improperly,  tfaey  were  answerable  only  to  the  Crown.  That  the  Corporation  of 
Loudon  had  the  power  fA.  affording  redress,  and  of  removing  the  membera  of  the 
society ;  and  that  the  Plaintilb  bra  no  rights  capable  of  being  enforoed  li»y  bill  in 
equity. 

Sir  C.  Wetherell,  the  Hon.  C.  E.  Law  (the  Recorder),  and  Mr.  Bandell,  for  the 
City  of  London,  jmned  in  resislane  the  claim  of  the  Pliunti^  contending,  that  by 
the  diarter,  a  trust  had  been  created  for  general  public  puiposes ;  that  the  cocpor^aon 
had  delegated  to  them  a  supreme  visitatorial  power  anci  control,  which  thu  Court 
ought  not  to  interfere  with ;  and  that,  though  the  Crown,  by  informafmn  or  otber 
proceedings,  might  interfere  with  the  management  of  the  Irish  Society,  still  ^ 
eompanies  could  not  sustain  a  private  suit  for  that  purpose. 

Sir  R  M.  Bolfe  (SoUdtor^neral)  and  Mr.  Wray,  for  the  Crown,  insisted  thst 
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the  rents  of  the  reserved  portion  were  wholly  or  primarily  derated  to,  and  oug^t  to 
be  applied  in  furtherance  of,  the  ironeral  public  objects  ox  the  plantation ;  that  the 
C^TDwn  had  delegated  to  the  Irish  Soeirty  a  discretimiary  power,  whieh  this  Court  had 
no  jurisdictiou  to  control 

[6021  Mr.  Pemberton.  Mr.  Komilly,  Mr.  Walker,  Mr.  J.  Buuell,  Mr.  &  Sharpe. 
Mr.  Clarke,  Mr.  Teed,  Mr.  Jeremy,  Mr.  Whitmarsh,  Mr.  Rogers,  Mr.  Hayter,  Mr. 
i'roelinfc  Mr.  Baily,  aikd  Mr.  LoTSt^  for  other  Defendanta. 

Sir  W.  W.  FoUett^  in  raply. 

Attornw-Chuml  v.  MideUdm  (2  Vw.  sen.  326),  Peiw  t.  BaUiman  (1  Tea.  aeb.  IU\ 
Sx  parte  BerlAampsUad  Free  S^oel  (2  Ves.  &  B.  134),  AUeney-Qenenl  y.  Sm^OiieB 
(2  Myl.  &  Cr.  135),  The  Attome^Oenend  v.  The  DvJte  of  Marthmmah  (3  Mad.  49S),- 
Moriee  r.  The  Bishop  of  Durham  (9  Yea.  399, 10  Ves.  p.  634),  Coke's  Fourth  Inst  (247), 
The  Bishop  of  Deny  v.  The  Irish  Society,  were  cited. 

Nov,  19.  The  Master  of  thk  Boij^  [Lord  Langdalel.  The  Plaintiflb  in  this 
cause  are  the  Comrany  of  the  Skinners  of  the  City  of  London ;  the  Defendants  are 
the  Society  of  the  Governor  and  Aasistants,  London,  of  the  New  Plantation  in  Ulster, 
vithin  the  realm  of  Ireland,  who  are  usually  called  the  Irish  Society,  the  Company  of ' 
Mercers,  and  about  forty  other  companies  oi  die  City  of  LontuHi,  John  Thomaa 
Thorpe,  Henry  Sohultes,  and  H«r  Majesty's  Attomey^eneraL 

llie  Irish  Sooiety  is  a  corporate  body,  posaeased  of  and  entitled  to  certain  ferries, 
fisheries,  and  town  uuids  in  Ireland,  and  the  \n\\  prays,  that  it  may  be  dedared  that 
the  Plaintoffs  and  the  other  oompaniee  who  contributed  to  the  expenses  of  the  new 
plantation  in  Ulster,  are  benefieially  entitled  to  the  rents  and  profits  of  the  said 
ferriee,  fisheries,  and  town  lands,  subject  only  to  certain  payments  and  charges,  and 
that  the  Irish  [60^  Society  are  trustees  of  the  same  rents  and  inofita,  so  subject,  for 
the  Plaintiffs  aud  toe  other  companies.  The  bill  further  prays  for  an  account  of  such 
rents  and  profits,  and  for  a  partition  of  the  ferries,  fisheries,  and  town  lands,  between 
the  Plaintkfo  and  the  other  companies,  or  ^if  sudi  partition  ought  not  to  be  made) 
for  the  removal  of  the  Irish  Society  from  being  audi  tarustees,  and  that  o^er  trustees 
may  be  appointed ;  or  that  some  other  arrangement  may  be  made,  for  securing  to  the 
^Untifis  Mid  the  other  omnpanies  the  due  payment  of  thur  reapeetive  diares  of  die 
said  rents  and  profits:  the  bill  also  prays  for  a  reoeiTer  and  injnnetion,  and  for 
further  relief. 

There  are  four  distinct  parties  whose  interests  or  claims  hare  been  brought  into 
question.  First.  The  companies  of  the  City  of  London,  for  whom  the  Plaintiffs 
insist  that  the  Irish  Society  are  mere  trustees,  bound  to  aooount  to  diem,  and 
without  any  right  or  discretionary  power  to  apply  any  part  oi  the  income  df  the 
INwperty  vesteain  them,  for  any  public,  charitable,  or  other  purpose. 

Seoondly.  The  Irish  Sooiety  who  admit  that  they  bare  no  beneficial  interest  in 
the  property,  and  that  they  are  trustees  for  the  companies  of  any  surplus  which  may 
remain  after  answering  certain  public  purposes,  but  claim  to  hare  a  discretionary 
power  to  apply  so  much  of  die  income  as  they  may  think  fit  for  those  puUie  purposes, 
without  beingliable  to  account  for  die  same  to  die  companies. 

Thirdly.  The  City  of  London,  who  resist  the  claim  of  the  Plaintiffi^  and  claim  for 
themselves  a  spemes  of  visitatoria}  or  superintending  power,  enabling  diem  to  control 
the  conduct  and  proceedings  of  the  Irish  Sodety ;  and, 

C601]  Fourthly.  The  Attorney-General,  who,  on  behalf  of  die  Crown,  suggests 
du>t  the  rents  and  profits  are  applicable  to  public  purposes. 

As  nothing  can  be  determined  as  "between  Co-defendants  on  the  present  occasion, 
the  Bubstantial  question  in  the  cause  is,-  whether  the  Irish  Sooiety  hu,  independendy 
of  the  companies  and  without  being  subject  to  account  to  them,  a  discretionary  power 
to  apply  any  part  of  the  rents  and  profite  of  the  estatesi  vested  in  them,  for  purposes 
which  they  deem  beneficial  to  the  public,  with  referenee  to  the  plantation  in  Ireland 
which  is  mentioned  in  the  pleadings.  The  Irish- Society nnay  be  answerable  to  the 
CSty  of  London,  or  to  the  companies  as  repreamted  or  protected  by  die  Gty  of- 
LoDdon,  or  to  the  Oown,  yet,  if  it  is  not  answerable  to  the  oompaues  severally,  in 
this  Courts  the  Plaindfis  are  not  endded  to  the  relief  which  they  ask  by  this  biU. 
On  -the  other  hand,  if  the  sodety  had  no  such  discretionary  power  as  they  dsim,  and 
ar^  aa  trustee^  answerable  to  tiie  ooaqianie%  serwally,  for  dl  thdr  reodpts  and 
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pajnnents,  th&  Flaintiffii  are  entatled  to  relief;  their  right  has  been  denied,  ud 
aeoouDts  have  been  refnaed  to  them. 

The  Irish  Soeiety  now  sabedste  ander  a  ohuter  of  King  Gharlee  IL,  dated  the 
10th  April  1662 :  that  charter  was  principally,  and  as  to  most  of  its  deteite,  fomided 
OQ  a  fiurmer  charter  granted  by  King  Jamw  I.  on  the  29tih  March  1613,  and  from  the 
mode  in  which.  Uie  ease  was  stated  and  argued  on  all  side^  it  aj^eare  to  me  neoessaiy 
to  consider  the  circumstances  nndw  which  the  first  ehuier  was  granted^  so  &r  as 
those  ciroumstancea  are  proved  by  the  evidence  in  the  oause.  From  the  evidence  it 
appears,  that  in  the  year  1 608,  the  greatest  part  of  the  six  several  conn  ties  oi  Arma^ 
Tyrone,  Coleraine,  Donegal,  Fermanagh  and  Oavan,  had,  by  escheat  or  forfeiture, 
come  into  the  possession  of  the  Crown,  [606J  and  that  Kin^  James  being  deoTDas 
to  promote  the  public  peace  (uid  welfare  of  )!reland  by  a  civil  plantation  of  what  wan 
called  "  those  unreformed  and  waste  countries,"  proposed  to  induce  EngUah  and  Sootrfi 
persons  to  emigrate  thither,  and  undertake  the  plantation  on  certain  terma ;  and  for 
that  purpose,  ne  caused  to  be  published  a  collection  of  such  "orden  and  coaditioDs'' 
as  were  to  be  observed  by  the  undertakers,  upon  the  distribution  and  plan  tattoo  of 
the  lands. 

It  ia  plain  from  these  "  orders  and  ctrnditicKis,"  that  the  King  did  not  merdy 
contemplate  the  benefit  of  the  persona  who  ahould  undertake  uie  jdantatarai,  or 
"  colony  "  as  it  is  called  in  another  dooument,  bat  tiiat  he  bad  a  j^Uic  object 
in  view,  and  to  eany  that  into  eflfeet,  desved  to  engage  auoh  of  lus  sabjests,  as  well 
of  Chvat  Britain  as  of  Ireland,  aa,  "bdng  of  mwit  and  abOity,  diould  se^  the  laikk 
widi  a  mind  not  only  to  boiefit  themBolves,  but  to  do  service  to  t&e  Crown  aad 
Commonwealth."  It  was  intended  to  appoint  commissioners  for  setting  forth  the 
several  proporti<ms  of  the  lands,  and  for  the  ordering  and  settling  the  plantation, 
according  to  such  instruotioDs  aa  should  be  given  unto  them  by  His  Majesty  in  that 
behalf.  Such  oommisaionera  were  appointed,  and  instructions  given  to  t^em  on  the 
21st  July  1609 ;  but  before  that  time,  the  King  became  desirous  to  engage  the  City 
of  London  in  the  undertaking,  and  caused  to  be  prepared  a  paper,  aetting  forth 
"  motivea  and  reasons  to  induce  the  City  of  London  to  undertake  the  ^ilantatHHi  in 
the  north  of  Ireland."  These  "  motives  and  reasons "  (after  au^eating  that  the 
ruinated  City  of  Deny,  and  another  place  at  or  near  the  CaaUe  oi  ^leraine,  seemed 
to  be  the  fitteat  places  for  the  City  of  London  to  plant,  and  that  the  situation  was  mack, 
that  the  same,  espeinaUy  the  Derry,  might  be  made  by  land  almost  impre^iable),  set 
forth,  that  Majesty  might  be  pmsed  to  grant  unto  those  towns,  not  only 
OMpbrationa  with  saeh  hbertleB  and  privileges  for  their  good  [606]  government, 
aa  might  be  convenient,  but  also  the  whole  territory  and  oountiy  between  them,  which 
was  above  twenty  miles  in  length,  ]x>unded  by  the  sea  on  the  north,  the  river  Bans 
on  the  east,  and  the  river  of  Derry  or  Lough  Foyle  on  the  west ;  ont  of  which,  1000 
acres  more  might  be  allotted  to  each  of  the  towns  for  their  commons,  rent  free ;  the 
reat  to  be  planted  with  such  undertakers  as  the  City  of  London  shcmld  think  good 
for  their  best  profit,  paving  only  for  the  same  the  eaay  rent  of  the  undertakers.  The 
"  motivea  and  reasons '  f urtho*  set  forth,  that  His  Majesty  might  be  pleased  to  grant 
to  those  towns  the  benefit  of  all  the  cuatoma  of  imports  and  exports  for  twenty-one 

Sean,  paying  only  »  yeuly  rent  of  6a.  8d.,  and  would  be  pleased  to  bay  the  salmon 
ahing  in  the  rivers  of  Bann  and  Lough  Foyle,  and  bestow  the  same  on  the  towns  for 
their  natter  enooaragement ;  and  likewise  to  grant  them  lioenoes  to  faranapott  an 

?rohibited  wares  growing  on  their  own  lands,  and  the  admiralty  on  the  coasts  oC 
'yrconnell  and  Coleraine ;  and  then  were  Specified  **  the  land  commodities "  wbith 
the  north  of  Ireland  produced,  "  the  sea  commodities,"  and  "  the  {Hvfite  which  London 
ahould  receive  by  the  plantation ; "  and  the  profits  which  were  deswibed  were  <A  a 
public  nature,  affecting  the  general  welfare  of  the  city. 

These  "motivea  and  reasons"  were  intended  to.be,  and  afterwards  became,  the 
subject  ot  conference  between  certain  persons  authimsed  to  act  for  the  eity,  and 
certain  members  of  the  King's  Council,  and  precepts  were  iasued  by  tJie  Lord  Major 
to  induce  the  companies  of  the  City  of  London  to  appoint  persons  to  act  for  tbeii; 
and  the  first  answer  having  been  nven  and  disliked,  beoanae  given  befm  any 
oonferenoehad  with  the  Kin^sCoundl  for  IreUnd,  persons  ware  afterwards  ^fpointM 
oommittees  for  audi  e«if erenoe  by  the  city,  and  sooh  eommittenn  "  bad  (as  is  steted  in 
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the  weeept  dated  the  24th  <4  July  1609),  re-r607}^eiTed  such  Batisfaction,  as  well  of 
the  hoDoor  of  the  action  and  the  good  that  might  oome  to  tibe  kingdom  and  eity  hy 
the  same,  aa  die  profit  tbi^  was  ukely  to  redound  to  particular  adTaiturea  as  had 
given  good  oaooungement  to  Ae  committee  uid  others  to  become  adrenturera  therein, 
and  liberty  was  also  given  for  further  satisfocdon,  that  all  things  should  be  answerable 
to  that  which  was  reported,  that  certain  men  should  be  chosen  and  sent  by  the  city 
to  view  the  place,  and  make  return  to  the  city,  so  that,  if  it  proved  not  answerable 
to  that  whicub  was  reported,  and  profitable  for  the  undertakers,  the  city  might  be  at 
liberty  to  leave  the  undertaking,  anything  then  done  notwithstanding.  Under  these 
circumrtances,  the  Court  of  Aldermen  ordered  precepts  to  be  sent  to  the  several 
companies  d  the  city,  requiring  them  to  call  their  companies  together,  to  understand 
what  every  particular  man  would  willingly  adventure  to  the  same,  so  that  the 
committees  might  be  fully  instructed  to  give  answer  to  the  Council  of  Ireland  on 
Friday  then  next,  tiie  28th. 

Preoepta  were  according^  issued.  It  does  not  appear,  however,  that  this  course 
was  pursned ;  for  ui  order  of  the  Court  of  Common  Council,  dated  the  let  oi  Angust 
lollowin§^  was  made,  which,  without  taking  notice  of  any  willing  adventurers,  or  an^ 
offera  <rf  contribution,  recites,  Uiat  the  Pnvy  Council  bad,  theretofore,  signified  His 
Majesty's  pleasure  to  divers  aldermen  and  commoners  oonoeraing  the  intended 
plantation,  and  that  divers  aldermen  and  commoners,  elected  by  that  Court,  had  had 
conference  with'  the  Council  for  Ireland  about  the  same,  and  then  proceeded  as 
follows : — "  It  is  this  day,  therefore,  upon  the  motion  and  commandment  of  the  Lords 
erf  His  Majesty's  Privy  Council,  signified  to  divers  aldermen  and  commoners  of  this 
city,  upon  Sunday  last  (the  30th  July),  at  the  council  table,  concluded  and  agreed, 
that  fmir  wise,  grave,  and  discreet  [60^  citizens  of  this  city,  should  be  presently  sent 
to  view  the  pkcc  for  the  intended  puuitation  in  Ireland,"  and  it  was  thereupon 
ordered,  that  four  persons  therein  named,  John  &vad,  Hugh  Hammersley,  Bobert 
Treswell  and  Jdin  Itowley,  *'  should  forthwith,  at  the  city's  charges,  underbaln  the 
Toyage  into  Ireland,  uid  survey  and  view  the  place  and  jptmnds  intended  for  the 
new  plantation  there,  and  make  report  to  the  city,  at  their  return  from  thence,  of 
their  opinion  and  doings  touching  the  same."  The  persons  appointed  to  be  viewers 
received  from  the  aty  £300  for  their  expences,  and  then  jntwseded  on  their  mission 
to  Ireland. 

It  appears,  therefore,  that  at  this  time,  the  King's  €k>vemment  was  in  treaty 
with  the  City  of  London,  to  undertake  some  portion  of  his  plantation,  and  that  the 
cntjr,  before  entering  into  any  engagement,  proceeded,  by  commissioners  or  agents  of 
their  own  and  at  their  own  ezpenoe,  to  ascertain  the  facts  necessary  for  their 
consideration. 

By  an  order  of  die  Court  ci  Aldermen,  dated  28th  November  1609,  it  appem 
that  die  commissioners  had  then  returned  and  made  dieir  report^  and  an  additional 
som  <rf  XlOO  was  ordered  to  be  paid  to  them,  and  on  2d  December  1609  the  Court 
of  Common  Council,  after  noticing  that  the  Lwds  of  the  Council  expected  jiresently 
to  hear  the  resolution  of  the  city  touching  the  plantation,  it  was  ordered,  that  Sir 
Stephen  Soame  and  others,  "  calling  unto  them  the  four  commissioners  or  viewers, 
should  meet  together,  to  advise  and  consider  of  all  circumstances  and  matters  fit  to 
be  remembered  about  the  plantation,"  and  they  were  to  be  ready  to  make  report 
to  the  next  Common  Council,  in  writing,  of  their  opinions  touching  the  same, 
"  Whereby  the  city's  resolute  answer  concerning  the  said  intended  plantetion  might 
be  made  and  delivered  to  the  Lords  of  the  Council "  the  16th  of  December  next 

[609]  On  the  15th  of  December  the  report  of  the  committee  was  made,  and  it 
recommended,  in  substance,  that  the  sum  of  money  to  be  expended  should  only  be 
£15,000,  and  diat'the  same  should  be  raised  by  way  of  companies,  and  in  companies 
by  die  poll,  according  to  the  rate  of  com  set  upon  every  company ;  but  soma  of  the 
inferior  companies  were  thought  fit  to  be  spared ;  yet  diat  such  as  were  known  aUa 
men  in  those  companies  should  set  proportionably  with  men  of  like  alnlity  in  odier 
ccanpuiies ;  and  for  this  levy  it  was  proposed,  that  an  Aet  should  be  passed  in  the 
Court  of  Common  CoundL 

After  this  statement  as  to  the  sum  and  the  mode  of  raising  it,  the  committee 
daimed,  diat  the  Derry  and  the  town  <A  C<deraine  should  be  the  places  where  two 
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dtiea  should  be  erected ;  that  onto  Derry  4000,  and  unto  Coleraine  3000  term  o£ 
Und  should  be  laid,  and  that  the  rest  of  the  territorv  and  county  of  ColeraiDe, 
estimated  at  1 6,000  acres  of  temporal  lands,  should  be  undertaken.   VariouB  pririlegeB, 
varying  from  those  mentioned  in  the  first  project,  were  proposed  to  be  elumed,  and 
it  was  su^ested,  that^  seven  years'  time  should  be  asked  for,  "  to  make  such  other 
reasonable  demands^  as  time  should  shew  to  be  needful  but  could  not  presently  be 
finreseen."  The  report  then  stated  what  was  jnwpoeed  to  be  Aoao,  and  finslljr 
suggested,  that  all  thii^  should  be  mana^md  and  ruled  as  follows :  "It  is  thoi^ 
best  diat  a  company  be  constituted  here  in  London  of  persons  to  be  selected  for  uat 
purpose,  and  corporations  to  be  carried  on  in  die  two  inties  of  Derxy  and  Cdeniin, 
but  all  things  concerning  this  plantation  and  undertaking  to  be  manned  and 
performed  in  Ireland  by  advice  and  direction  from  tibe  company  here  in  London." 
The  report^  oontaining  this  suggestion,  which  was  the  first  germ  of  the  Irish  Society, 
was  approved  by  the  Common  Council,  and  Mr.  Recorder  ajid  others  were  [610] 
appointed  to  present  the  same,  as  the  city's  aoswer,  to  the  Lords  of  the  CoonoiL  This 
was  done,  and  the  Lords  of  the  Council,  having  objected  that  £15,000  was  too  smsll 
a  sum,  did  not  accept  the  offer;  in  consequenoe  of  which,  the  Court  of  Cominoa 
Council,  on  the  22d  December,  ordered  that  the  sum  of  £5000  should  be  added  to 
dieir  former  reprat^  in  respect  <^  buying  in  ai  private  intereste  uid  oUier  chaigea, 
and  the  eonimittees  formerly  appointed  wwe  required  to  deliver  the  fwrner  repM^ 
witii  that  sum  added,  as  their  answer  to  the  Lords  of  the  CounoiL   With  this  answer 
the  Lords  of  the  Council  appeared  to  have  been  satisfied,  and  in  contemplation  of  a  finsl 
agreement,  measures  were  very  soon  adopted  by  the  city,  for  carrying  the  project 
into  execution,  on  their  part.    On  the  8th  of  Januaiy  1609^10,  at  a  Common  Coiucfl 
then  held,  it  was  enacted,  granted,  and  ^reed,  that  Sir  Thomas  Bennett  and  twenty- 
two  other  persons  then  named,  Mid  the  four  commissioners  or  viewers  that  were  soit 
from  the  city  into  Ireland  to  view  the  intended  place  for  plantation  should,  from 
time  to  time,  meet  and  have  conference,  as  well  amongst  themselves  as  with  soch 
oommisBioners  as  should  be  appointed  by  the  Lords  of  the  Council,  touching  tbe 
intended  plantation  in  Ulster ;  and  the  said  committees  before  named  were  to  take 
advised  care  and  oonsideradon  of  all  matters  whatsoever,  that  to  them,  in  thtir 
diseretdon,  should  be  thought  fit  to  be  propounded,  moved,  or  done  on  tite  bdalf  of 
the  city,  touching  the  same  pUntation,  as  the  matter  its^  being  ol  tiut  oooMqueDce 
and  importance,  did  merit,  and  Sir  Thomas  Bennett  was  appointed  to  be  the  president 
of  the  said  committees. 

And  it  was  further  enacted,  for  the  better  expediting  of  the  service,  that  a  present 
taxation  should  be  made  of  the  said  sum  of  £20,000,  and  a  present  levy  made  one- 
fourth  part  thereof,  and  that  the  sum  of  £5000  [611]  should  be  raised  by  way  oi 
companies  of  the  city,  and  in  companies  by  the  poll,  according  to  the  rate  of  com  srt 
upon  every  company  ;  that  some  of  the  inferior  companies  were  to  be  spared,  yet  such 
as  were  known  able  men  in  those  companies  were  to  be  set  proportiouably  with  men 
of  like  ability  in  other  companies,  according,  as  in  the  report  of  the  committee^ 
confirmed  by  the  Common  Council,  is  mentioned ;  the  same  monies  to  be  speedily 
raised,  and  to  be  paid  on  or  before  the  feast  of  the  purification  next  ensuing,  unto  Mr. 
Cornelius  Fishe,  ehamberlajn  of  the  city,  who,  by  the  said  Coaxt,  was  appointnrf 
treasurer,  as  well  for  the  receipt  and  payment  of  the  said  £5000,  as  of  the  rest,  being 
£15,000,  when  it  should  be  requireo.  On  the  following  day  (the  9th  of  Jaooaiy) 
precepts  were  issued  for  the  purpose  oi  oanying  into  mwsb  the  taxation  and  levy 
accordingly. 

The  Lords  of  the  Council  and  the  committees  of  the  city  soon  afterwards  came 
to  an  agreement  Articles  were  drawn  up  and  settled ;  they  bear  date  the  3SUi 
January  1609-10,  and  they  were  approved  and  allowed  by  the  Court  of  Common 
Council  on  the  30th  of  the  same  month ;  and  from  the  course  of  proceeding  which  I 
have  stated,  it  appears,  that  although  it  was  at  one  time  suggested  that  ii^vidnals 
should  willingly  undertake  or  voluntarily  contribute  to  the  undertaking  eveiythiqi^ 
at  length,  centered  in  the  city,  and  in  the  Court  of  Conunon  Council  as  representing 
the  city :  the  city  undertook  and  was  to  perform ;  the  city  was  to  provide  Ae  fundi, 
and  tlie  city  was  to  have  the  profit ;  the  ci^  was  set  in  motion,  by  what  baa  .beea 
called  the  pressure  of  the  Crown  or  of  the  Government,  and  was,  by  ite  agents  the 
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eonbTMtine  parbr  with  the  GorerDinent.  Widi  the  oompanies,  otherwise  than  as  they 
were  iDvoTved  in  or  formed  part  of  the  general  body  of  the  city,  the  Grown  had  no 
negotiation  or  dealing.  The  \fil5£]  Crown  did  not,  as  it  seems  oonoern  itself,  either 
with  the  means  1^  which  the  city  was  to  perform  its  undertaking,  or  with  the  induce- 
ments to  be  held  out  to  individuals,  further  than  as  such  inducements  were  secured 
by  the  general  terms  of  the  project,  and  the  motives  and  reasons  presented  to  the  oit^. 
It  may  reasonably  be  supposed,  that  when  the  Court  of  Common  Council,  in 
performance  of  the  contraet,  found  it  necessary  to  exereise  a  somewhat  questionable 
power  of  taxation,  suggestioiu  of  some  benefit  to  result  to  those  upon  whom  the 
eharge  was  imposed,  would,  in  some  muiner,  be  made,  and  that  such  was  die  case  is 
extremely  proMble  from  the  nature  ci  the  transaotion  itself,  and  is  apparmt  from  the 
subsequent  proceedings ;  but  in  the  f<ainal  acts  at  the  time^  the  companies  are  treated 
■  as  the  inatrumenta  by  which  the  sums  assessed  or  the  amounto  taxed  should  be  levied, 
and  the  levies  were  not  made  upon  any  property  of  the  compuiies,  but  in  oompanies 
by  the  poll.  That  the  levies  were  oompulBory  and  enforced  i^inst  reluctant  parties 
by  the  power  of  the  city,  is  shewn  by  abundant  evidence  in  this  case. 

At  tbe  same  Common  Council  by  which  the  agreement  was  approved  and  allowed, 
it  was  ordained  and  enacted,  that  "  for  the  better  ordering,  directing,  and  effecting  of 
all  things  touching  and  concerning  the  said  plantation  and  the  business  thereunto 
belonging,  there  should  be  a  company  constituted  and  established  within  the  City  of 
Ijondon,  which  should  consist  of  one  governor,  one  deputy  to  the  governor,  and 
twenty-four  assistants ;  that  the  governor  and  five  of  the  assistants  should  be  alder- 
'  men ;  that  Mr.  Becorder  should  be  one  of  the  assistants,  and  that  the  deputy  and  the 
rest  of  the  aasistaQts  should  be  oommoners  of  the  city ;  and  after  {WDviding  for  the 
oontinnuice  ol  the  companv  by  election  in  the  Court  of  Common  Council,  and, 
appointing  the  present  members  of  [613]  the  company,  it  was  enacted  and  agreed, 
that  the  company  should  have  authority  to  hold  Courts,  and  in  the  same  to  treat  and 
determine  of  all  matters  and  causes  concerning  the  business  that  to  them,  in  their 
discretion,  should  be  thought  fit ;  and  also  to  direct,  appoint,  and  demand  what  should 
be  done  or  performed,  on  behalf  of  the  city,  touching  the  plantation,  and  to  Kive 
orders  and  directions  in  England  into  Ireland,  for  the  ordering  and  disposing  of  all 
things  concerning  the  intended  plantation,  or  anything  belonging  to  the  citizens  d 
London  undertaking  in  that  part  of  Ireland,  as  also  for  the  receiving,  ordering, 
disposing,  and  disbursing  of  aU  sums  of  money  that  were  or  should  be  collected  or 
gataerecf  for  that  parpose,  and  geoerally,  for  any  other  matter  inddent  or  belonging 
to  the  badness  and  affiiirs  in  Ulster. 

This  enactment  <»■  order  was  the  practical  adoption,  by  the  City  of  London,  of  tbe 
su^^tion  made  by  the  Commissioners  in  the  preceding  month  <u  December,  This 
company  as  it  is  called,  though  it  was  only  a  committee  of  persons  appointed  by  the 
Court  of  Common  Council,  was  the  Irish  Society  previously  to  its  incorporation,  and 
may  be  conveniently  distinguished  by  that  name.  It  proceeded  to  cany  into  effect 
the  agreement  entered  into  with  the  Crown,  and  the  members  of  the  society  were  so 
&r  recognised  by  the  Crown,  that  applications  were  made  to  them  in  respect 
matters  relating  to  the  plantation.  Thus,  by  an  order  of  the  Common  Council,  dated 
7th  of  June  1610,  it  appears,  that  the  King's  Commissioners  for  Ireland,  desired  that 
2000  a<ffe8  of  land  agreed  by  the  arttcleB  to  be  passed  to  the  city,  should  be  spared 
and  left  out  of  the  intended  assurance,  to  the  intent  that  the  same  might  be  otherwise 
disposed  of,  and  that  Alderman  Cockaine,  the  governor,  had  signifiw  that  the  com- 
pany [society],  of  themselves,  [61^  had  not  power  to  comply  with  that  desire,  but 
tiiat  the  same  was  to  be  done  by  Act  of  Common  Council,  and  had  promised  the 
Commiaflioners  to  propound  the  same  to  the  next  Court  of  Common  Council  then  to 
be  holden ;  which  being  done,  it  was  ordered,  that  the  intended  assurance  from  His 
Majesty  should  be  made  for  the  whole  quantity,  according  to  the  intent  of  the 
article,  without  omitting  the  2000  acres  in  question.  Again  in  July  1610,  the  King's 
Irish  Commissioners  made  to  the  company  or  society  four  proposals,  which  were 
reported  to  the  Common  Council,  by  whom  two  of  the  proposals  were  acceded  to  and 
-  the  other  two  were  rejected,  "  in  regard,  it  was  conceived,  the  granting  and  yielding 
to  them  would  prove  to  be  ver^  pretudicial  to  the  city ; "  upon  a  subsequent  day,  one 
of  the  rejected  proposals  was  yielded. 
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On  the  X4th  of  January  1610-11  an  order  made  by  the  Court  <tf  Common  CoobgS 
affords  the  first  formal  intimation,  as  to  the  mode  in  whioh  Uie.  companies  of  ths  ei^ 
were  to  be  oonoemed  or  interested  in  the  intended  plantiUion.   After  MitJiorianff  tw 

society  to  let  the  fishings  for  sevea  years,  for  such  fine  or  rent  as  Uiey  shooU  uiink 
fit  and  convenient,  for  the  most  benefit  and  prt^t  of  the  eity,  it  vae  ordered,  that 
precepts  should  forthwith  be  seat  to  every  several  company  of  the  cit^,  **to  reqaire 
them  to  assemble  themselves  together,  and  to  advise  amongst  themaelTes,  whether 
they  would  consent  and  agree  to  take  and  accept  of  lands,  in  lieu  of  the  monies 
already  by  them  disbursed  or  to  be  disbursed  towards  the  said  plantation,  and  so  to 
build  and  plant  the  same,  at  their  own  cost  and  charges  accordingly,  as  by  the  printed 
book  of  the  plantation  was  required  ;  or  else,  whether  they  would  refer  t^e  letting  of 
the  lands  there,  and  the  managing  of  the  whole  business  there,  unto  the  Mid  goremor 
and  assistants  of  the  [616]  societv  for  the  time  being ;  and  that  OT«ry  eomnuiy  be 
required,  by  the  same  fvecept,  to  delivw  their  answer  in  writine  cm  Satamv  then 
next  in  the  forenoon,  at  the  Qnildhall,  unto  the  said  govemm:  and  aaristanta,  intedier 
of  the  two  said  offers  they  will  emlnace ;  to  the  intent  that  the  sud  gorernor  and 
assistants,  upon  the  answer  of  the  several  companies  of  the  city,  may  make  a  perfect 
relation  to  the  next  Court  of  Common  Council  there  to  be  holden,  which  wsi 
appointed  to  be  on  Monday  next,  touching  the  resdution  of  the  several  companies  a£ 
the  said  city,  to  the  intent  that  such  farther  course  might  then  be  taken  therein 
.as  should  be  thought  fit." 

In  the  precept  which  was  issued  in  pursuance  of  this  order,  and  which  bean  date 
the  last  day  of  January  1610-11,  it  was  redted^  that  the  King  had  granted  unto  the 
City  of  London  the  City  of  Derry  and  town  of  Coleraine,  with  7000  acres  of  common 
luid  thereunto  adjoining,  and  fishings,  and  divers  other  immunities,  privileiges,  and 
f  ranohisea^  paving  four  marks  i»r  annum,  and  that  the  city  had  underuWi  to  diq«ad 
in  building  ot  houses  and  fcrtificataons^  and  for  freeing  of  foreign  titles  the  sum  <rf 
£20,000,  and  that  also  His  Majesty  had  further  grantedto  the  city,  divers  otiior  lands 
in  the  county  of  Goleraine,  and  other  undffltaken  lands  to  build  Utereupon,  wkieh 
building  was  to  be  performed  in  such  manner  as  was  expressed  in  the  prtoted  book 
then  extant,  yet  with  this  addition,  that  they  were  to  have  and  enjoy  the  same 
lands  after  the  Irish  measure,  being  far  better  than  other  ordinary  undertakers  had ; 
and  then  the  precept  proceeds  as  follows : — "  And  forasmuch  as  the  govemon  and 
committees  for  the  plantation  in  Ireland  are  now  instantly  to  take  care  for  the  letting 
and  disposing  of  the  lands  in  the  county  of  Coleraine,  and  other  lands  so  undearteken, 
to  be  used  and  managed  for  the  benefit  [616]  of  this  city,  which  would  otiiennae 
jnove  a  great  hindrance  and  loss,  especially  for  that  the  time  of  Uie  yew  is  now  most 
cravenient  for  the  plantation  to  proceed,  yet  it  is  thoi^ht  fit^  that  the  offiar  td  those 
lands  be  first  made  to  the  severu  oompooies  of  this  city,  who  have  and  an  to  d»- 
burse  tiie  same,  and  bear  the  charges  of  buildings  before  mentioned :  these  are  thm- 
fore  to  charge  and  command  you,  that  yourselves,  together  with  the  assistants  of  sneh 
other  of  your  company  as  you  shall  think  fitting,  do  forthwith  assemble  toge^er,  and 
advise,  whether  you  will  accept  of  a  proportion  of  the  same  lands,  aooording  to  the 
quantity  of  your  disbursements,  to  be  by  you  undertaken  and  managed,  aooordii^  to 
the  printed  book  for  plantation,  or  that  you  will  refer  the  letting  and  disposing  thereof 
to  the  governor  and.  committees.  And  that  you  certify  to  toe  governor  and  com- 
mittees, in  writing  under  your  hands,  at  the  Guildhall,  on  or  befwe  the  7th  day  ttf 
February  next  coming,  wliat  shall  be  your  full  determination  therein,  to  the  end  the 
business  may  the  sooner  be  effected,  wnwein  ^ou  an  to  take  advertiBcment,  that  your 
companies  are  to  pay  and  bear  their  proportioa  of  the  charge  of  the  building  foctifi- 
cations,  and  freeing  of  the  titles,  whether  they  accept  of  the  said  o^  of  the  mods  or 
no ;  and  also,  that  notwithetending  the  acceptance  of  the  lands,  you  shall  likewise 
still  be  partakers  of  all  benefits  at  fishing,  with  the  {xt^ts  of  the  towns  and  other 
immunities  whatsoever." 

In  consequence  of  these  proceedings,  eight  of  the  principal,  and  ten  of  the  inferior 
companies  signified  their  consents  to  accept  of  the  lands,  to  plant  upon  the  same 
according  to  the  printed  book  of  plantation,  and  the  other  companies  signified  their 
denial;  whereupon  it  was,  on  the  28th  of  February  1610-11,  ordered,  tlmt  the  com- 
panies who  consented  should  have  lands  allotted  [U.7]  to  theoi,  and  provudoii  was 
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mado  (or  the  event  ot  the  other  companiee  wibhin  a  fortnight,  and  upon  further 
consideratioD,  altering  thor  minds,  and  oonseiitinff  to  accept  oi  lands  in  lieu 
of  the  monies  disbuned  and  to  be  diaboraed  hy  mem  towaraa  tlw  plaatation  in 
Ireland. 

From  tiiese  documrats,  it  amtaara  to  have  beMi  uudmtood,  that  the  companies  of 
the  city  had  not  previously  undertaken  the.  i^tation,  but  that  the  plantation,  being 
uaderteken  by  tho  city,  was,  in  default  of  outer  means,  to  be  carried  into  exeoutoon  \^ 
the  society,  or  committee  appointed  by  the  city,  but  that  it  was  thought  denraUe, 
th&t  the  undertaking  should  be,  at  least  in  part,  performed  by  the  incorporated  com- 
panies ;  and  that  the  city,  having  entered  iqto  the  undertakii^,  baring  by  their 
-'power,  levied  the  means  of  carting  it  on,  and  being  actually  engaged  in  carrying  it 
on,  by  their  governor  and  committee  or  ocnnpany,  offered  to  each  of  the  incorporated 
companies  an  option,  eithw  to  undertake  the  plantation  <^  a  portion  of  the  lands 
according  to  the  printed  book  for  plantation,  or  to  refer  the  letting  and  disposing 
thereof  to  the  governor  and  ccnnuittees.  It  was  an  offer  (which,  by  some  of  tbe 
companies,  was  at  this  time  accepted)  to  gire  cr  allot  lands,  in  lieu  (rf  the  monies  dis- 
bursed and  to  be  disbursed  towuda  the  jmntation,  and  the  companies  were  informed, 
that  whether  iJiey' accepted  the  land  or  not^  tb^  were  to  pa^  and  bear  their  propor- 
tions of  the  charges  of  ouildineB,  f(»tifications  and.  freeing  titlee,  and  fehat^  notwith- 
standing th^  acceptance  of  Uie  lands,  they  should  be  partaken  of  all  benefits  of 
fiahings,  with  the  profits  of  the  towns  and  other  immunities  whatsoever. 

After  these  proceedings,  the  undertaking  continued  to  be  carried  on  by  the  com- 
pany or  society,  under  the  cou-[618J-trol  of  the  city :  the  money  mentacmed  was 
levied,  increased  taxation,  and  aiiditional  levies  became  necessaiy,  and  were  made. 
On  the  credit  of  them,  the  city  advanced  monies  to  the  society,  which  were  afterwards 
repaid,  and  the  power,  which  the  city  exercised,  of  commitment,  was  frequently 
acted  upon  to  compel  paj^ment  oi  Uie  assessments.  .It  is  to  be  observed,  that  b^  an 
order  oi  Common  Conncil,  dated  tiuilOtii  oi  Jnly  1610-U,  by  which  an  additional 
taxation  of  £10,000,  and  a  present  levy  of  £5000  was  ordered,  the  precept  whioh  was 
thai  ordered  was  to  require  every  several  cmpany  to  assemble  and  advise  ooong 
themselves,  and,  thereupon,  certify  to  the  governor  Jtod  committee  cf  the  plantation, 
whether  they  would  wiUingly  vi^  to  the  supply  of  £10,000,  or  would  be  content  to 
l(»e  all  the  money  they  bad  already  disbursed,  and  pass  over  their  right  therein  to 
such  as  would  undertake  the  payment  for  them,  and  to  &ee  and  diseha^  them  of  all 
other  payments  thereafter  touching  the  plantation. 

It  is  apparent^  that  at  this  time,  the  companies  were  understood  to  have  an 
interest  in  the.  sums  they  had  been  compelled  to  pay,  and  the  Ck>art  of  Common  Council 
was  prolnbly  understood  to  have  power  to  declare  a  forfeiture. 

Duriiig  uie  time  to  whioh  I  have  hitherto  referred,  no  charter  had  been  granted, 
but  the  city  bad  proceeded,  on  tbe  faith  that  an  assurance  of  the  land  would  be  made 
to  them.  The  lands  Are,  in  the  precept  of  the  last  day  of  January  1610-11,  mentioned 
OS  having  been  granted,  though  in  fact  they  were  not  s(^  and  on  die  6th  of  Jannaiy 
1612-13  it  was  ordered,  that  Mr.  William  Cookoyne,  the  first  governor  of  the  com- 
pany, should  be  and  continue  governor,  until  -the  assurance  from  the  [619]  King  unto 
the  city  concerning  the  plantation  should  be  obtained  aad  finiriied. 

The  charter  of  James  was  obtained  soon  after  the  date  of  this  order.  It  is  dated 
the  29th  day  of  March  16X3,  and  after  reciting  the  King's  intention,  and  that  the 
mayor,  commonalty,  and  citizens  of  London  had  laudably  undertaken  a  considerable 
part  of  the  plantation  in  Ulster,  and  were  making  process  therein,  proceeds  to  con- 
solidate the  city  and  town  of  Dernr,  and  all  the  territories  and  hereditaments  thereby 
granted,  into  one  county  to  be  called  the  county  of  Londonderry ;  to  declare  that  tike 
City  of  Deny  should  be  called  Londonderry,  to  define  the  extent  of  the  City  of 
Londonderry  and  town  of  Coleraine,  to  incorporate  the  citizens  of  Londonderry  and 
toi  deoUie,  that  they  should  have  a  mayor,  aldermen,  sherifib  and  chamberlain. 
The  mayor,  commonalty,  tad  oitisens  were  empoirered  to  make  laws  and  ordinonees, 
so  that  such  laws  and  ordinances  were  certified  by  the  City  of  Londonderry,  under 
their  common  seal,  to  the  society  of  the  governor  and  assistonts,  London,  of  the  new 

Slantation  in  Ulster  after  mentioned,  within  four  months  after  the  making  of  such 
kws  and  ordinances,  to  the  intent  that  the  .same  society  might  ratify  and  coi^rm  such 
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great  sumi  of  money,  it  woa  generally  thought  fit  (aa  a  matter  much  importmung  the 
advancement  of  the  said  work,  [626]  as  well  for  the  general  satisfaction  of  the  aereral 
companies  of  the  city  who  had  undertaken  the  same,  as  also  for  aooommodatuig  soch 
other  affairs  and  oircumstanoes,  as  from  time  to  time  thereafter  should  be  offered  to 
the  further  consideration  of  that  Court),  that  some  great  and  wwthy  mM^stnte  of 
the  city,  acoompanied  by  some  commoner  of  special  countenance  and  oremtk  dunld 
be  sent  into  those  parts,  on  the  behalf  of  the  city,  to  take  exaxlb  notion  view,  and 
aoooont  of  the  whole  work  of  plantation,  and  (rf  erary  aircimutanoe  and  tUag 
appertaining  thereunto." 

Mr.  Alderman  Smithies,  uid  Hr.  Matthias  Springham  were  aoondingij  ai^ioiated 
to  go  into  Ireland,  and  in  the  meantime  to  confer  with  the  governor,  depnty-govatiKx; 
and  assiBtante  of  the  Irish  Society  for  their  better  instruction,  and  to  inform  tJiem- 
selves  of  the  things  necessary  to  he  remembered ;  and  authority  was  given  to  them, 
by  the  Court*<rf  Common  Counoil,  "  to  take  an  exact  notice,  view,  and  account  of  the 
plantation,  and  of  all  works  and  other  things  whatsoever  done,  and  to  be  done,  and  of 
all  disbursements  and  accounts  concerning  t^e  same,  as  also  to  judge,  control,  place, 
displace,  disprove,  redress,  reform,  correct  and  direct  (so  far  as  to  dem  sfaoalid  seem 
reasonable),  all  persons  employed  for  the  city's  use,  disbursements,  and  aerriee  in 
and  about  the  plantation,  and  generally  to  do  and  execute  every  further  act  which 
to  them  mi^t  be  thought  meet,  for  the  better  ordering  and  goreniing  the  plantation, 
and  the  affiurs  conoerning  the  same,  to  the  intent,  that  upon  their  Tetnna  and  rdatioB 
of  their  {n^ooeedings,  the  Court  of  Common  Coonoil  might  grow  to  aoeh  finsl 
resolution  touching  the  plantatioD,  as  should  be  thought  fit  m  moat  OMivmueBtk* 
and  that  the  charges  of  the  negotiation  should  be  dehayed  by  the  Irieih  Society,  out 
of  the  general  stock  of  the  plantation. 

[626]  This  order  is  remarkable,  as  shewing  the  great  power,  which,  after  the 
charter,  the  City  of  London  exercised,  and  oontemplatod  the  future  exercise  of,  over 
the  plantation  and  the  affairs  thereof,  as  well  as  the  importance  which  was,  at  that 
time,  attached  to  the  satisfaction  which  should  be  given  to  the  companies.  No 
doubt  sewns  to  have  been  entertained,  that  the  society,  whatever  its  own  powers 
might  be,  would  act  according  to  the  suggestioDa  and  views  d  the  city,  and  tnat  the 
city,  whatever  other  objects  tfaey  had  to  pnnnote,  were  bound,  in  duty  or  in  policy, 
to  satisfy  the  companies.  As  the  neoessary  expense  was  not  yet  defrayed,  as  the 
power  of  the  eity  over  the  companies  afforded  the  only  means  m  rainng  tlia  money, 
and  as  public  and  general  objects  were  to  be  attained,  it  does  not  a|^Mar  dilBeiiH  to 
account  for  the  conduct  of  ^e  several  parties. 

Very  full  instructions  awear  to  have  been  given  to  the  commissioners,  and  oo 
the  8th  of  November  1613  Mr.  Alderman  Smithies  delivered  the  report  oi  hinuelf 
and  Mr.  Springham,  dated  the  1 5th  of  October  1613,  to  the  Court  of  Commoa 
Council ;  and  the  report,  after  stating  several  abuses  and  n^igenees  which  had 
occurred,'and  the  proceedings  of  the  oommisaioners  in  respect  therec^  and  stating  their 
opinions,  that  if  it  should  stand  with  the  liking  of  the  city,  some  convenient  wall  of 
brick  or  stone  might  there^ter  be  made  about  the  castle  of  Culmore,  proceeded  as 
follows : — *'  Whereas  it  was  generally  desired,  that  a  division  should  be  made  of  all 
the  lands  by  and  amongst  the  several  companies  undertaking  in  this  plantation, 
we  hav^  with  great  travail,  first  viewed  the  lands,  and  carefully  inquired  aftn-  the 
true  value  of  every  balliboe,  and  hereupon,  wiUi  great  care  and  pains,  and  with  the 
assistance  and  advice  of  the  gentlemen  of  the  country,  the  city's  agents,  and 
surveyors,  proceeded  to  make  an  equal  division  of  the  [^71  land  into  twelve  parts, 
wherein  we  have  used  our  best  skill  and  diligence,  and  have  done  the  same  as  equally 
as  possibly  we  could  devise,  the  form  of  which  division  we  have  here  brought  yoo, 
together  with  the  plot  of  the  same.  But  for  the  City  of  Londonderry  and  the  4000 
acres  there,  and  the  town  of  Coleraine  and  the  3000  acres  appointed  to  the  same,  the 
ferries,  and  the  fishings,  we  are  of  opinion  diat  a  division  cannot  be  fitly  made  oS 
them,  but  the  rente  ami  profits  of  them  may  be  divided,  and  go  amongst  the  sereial 
companies ;  and  we  advise  that  upon  the  dirisum,  it  be  provided,  that  where  a 
propoition  of  land  shall  want  timber  to  build  widi,  the  company  to  whose  share  it 
may  fall  may  have  sufficient  timber  out  of  the  woods  next  adjoining,  and  fitting  for 
that  use,  to  be  assigned  to  them  by  tha  city's  agents." 
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This  report  was  approved  aod  allowed  hf  tiie  Common  CounoiL  That  part  of  it 
which  related  to  the  division  of  lands  was  almoat  immediately  «oted  upoo.  That 
part  which  states  the  opinion  ci  the  oommissionen,  that  Uie  ;reots  and  profits  of  the 
town  lands,  ferrieS)  and  fishingSi  mis^t  be  divided  aod  go  amongst  the  several 
companies,  has  naturally  been  mwth  dwelt  upon  on  behalf  of  the  PlaintiA :  what 
Dotioe  may  have  been  tuen  of  it  at  the  time  does  not  now  appear,  bat  in  eonneolaon 
with  it,  we  must  bear  in  mind,  not  only  that  it  is  in  perfect  aoowdanoe  wiUi  the 
precept  of  the  last  day  of  January  1610-11,  but  also  that  rery  ocmsideTable  and 
expensive  public  wwks  were  still  in  progress ;  ^at  the  city  was  then  conceived  to 
have  power  to  levy,  oompulsorily,  all  su^  monies  as  should  be  required,  and  that 
some  income,  of  not  inconsiderable  amount,  was  at  that  time  derivecC  or  about  to  be 
derived  from  the  property  not  tfaeo  to  be  divided.  At  a  time  when  it  was  thought 
that  money  could  be  levied  by  [628]  taxation,  whenever  it  was  wanted,  the  necessity 
or  even  the  propriety  or  prudence  of  reswving  some  property  producing  income  to 
answer  the  general  purposes  of  t^e  pluitatuMi,  may  not  have  been  suggested,  or,  if 
snggested,  may  have  yielded  to  the  greater  nrwrnioe  of  holding  ont  ^roepeets  of 
income  or  pnmt  to  those^  upon  whom  the  burtiieo  was  imposed,  by  a  power,  whioh, 
even  if  thought  lawful,  must  have  been  considered  as  arlatniy,  and  was,  aoooiding  to 
the  evidence^  in  many  instances  not  obeyed,  without  relactanoe  on  one  side,  and  the 
application  of  force  on  the  other. 

A  division  o(  the  lands  by  lot  was  effected,  under  the  direction  and  superintendence 
of  the  Court  of  Common  Council  onthelTth  of  December  1613,  and  each  of  the  twelve 
chief  companies  had  allotted  to  it  so  much  land,  as,  in  quantity  and  value,  equalled 
one-twelfth  part  of  the  whole  of  the  lands  to  be  divided,  under  an  arran^ment  by 
which  every  company  of  the  city  was  to  have  an  interest  or  share  in  the  divided  lands, 
proportioned  to  the  amount  of  money  levied  upon  it  for  the  purposes  of  the  phtnta- 
tion.  And  this  bang  done,  an  order  was  immediately  made  for  a  further  levy  as 
follows : — After  all  which  done  (meaning  the  dUotment)  information  was  given  by  the 
governor  and  assiBtants  of  the  Irish  Society,  "  that  all  the  monies  fcomerly  levied 
towards  that  charge  is  altogether  issued,  and  that,  notwitiistuding  the  companies  had 
Uieir  particular  shares  of  land  which  was  to  be  managed  by  themselves  severally,  the 
general  work  for  the  buildine  of  the  rest  of  the  towns  and  fortifications  was  to  be  dcme 
at  the  general  charge,  and  toerefore  that  a  further  supply  must,  of  necessity,  be  made 
and  provided  to  proceed  on  the  business ; "  and  therefore  it  was  enacted,  that  a 
present  taxation  should  be  made  of  the  further  sum  of  dC5000,  which  was  accordingly 
ordered  to  be  levied  and  raised  of  the  several  c(»n-[8SB}-paniee  of  the  city ;  and  it  was 
also  ordered,  that  conveyances  should  be  made  of  the  lands  allotted  to  the  several 
oompaaies,  by  the  advice  of  the  recorder,  in  such  manner  as  tiie  committees  of  the 
{Station  {ue.,  the  Irish  Society)  should  think  fit. 

It  amwar^  that  the  oompenies,' without  waiting  for  thdr  conveyances,  planted  and 
placed  divers  numbers  of  raitish  on  their  propmons  of  lands,  and  expfflided  very 
lai^  sums  of  money  thereon ;  but  indntendentiy  of  these  undertaldnffs,  the  works 
which  were  to  be  done  at  the  ^lenwal  coai^  of  the  city  continued  to  be  expensive, 
and  additional  sums  were  levied  on  the  companies.  Complaints  were,  about  the 
same  time,  made,  on  the  part  of  t^e  Crown,  that  the  fetation  had  not  proceeded 
according  to  the  conditions,  and  an  intimation  was  given  that  the  grant  might  be 
resumed ;  further  time,  however,  was  given,  until  the  last  day  of  August  1616. 
The  city,  in  the  meantime,  continued  its  active  interference,  by  orders  of  the  Court 
of  Common  Council,  and  employed  its  own  agents ;  the  Irish  aodtty  seeming  to  hct, 
rather  in  its  or^;inal  diaracter  of  a  committee  of  the  city,  than  as  an  independent 
corporation. 

In  the  year  1615  licence  to  hold  lands  in  mcwtmain  was  granted  to  the  companies, 
and  in  the  course  of  the  next  or  two  or  three  following  years,  muiors  were  created, 
and  oonveyaoees  thereof  and  of  the  allotted  lands  wen  made  to  the  compamee  by  the 
Irish  Society.  The  conveyances  were  absolute,  in  some  without,  and  in  others  widi, 
the  reservation  of  rent  to  the  Irish  Society.  The  licence  for  the  companies  to  hold  in 
mortmain  was  also  a  licence  to  the  society  to  convey  to  them,  and  it  contained  a 
recital  t^iat  the  companies,  in  testimony  of  dieir  true  obedience  to  the  Crown,  &&, 
had  disbnraed,  expended,  and  bestowed  divers  great  [630]  sums  d  money  for  and 
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towuds  the  building,  fortifying,  plaottng,  strengthening,  and  improving  Uie  City  of 
Deny  and  the  town  of  Coleraine,  and  some  parts  of  ot^er  lands,  and  were  willing  and 
intended,  so  far  as  to  them  should  seem  convenient,  to  be  at  further  charge  for  the 
planting,  and  improring  of  other  lands ;  and  for  speedier  proceeding  therein,  were 
desirous  to  have  conveyances  of  the  land  they  intended  to  build  on ;  tberriore,  and 
to  the  end  that  the  several  companies  might  m  the  better  encouraged  and  enaUed  to 
perfect  and  finish  the  intended  pbntation,  **and  in  fntore  times  reap  some  gain  and 
oenefit  of  their  fi^«at  travula  and  vxpenm  taken  iand  bestowed  tiierein,"  the  lioenee 
was  gnntad.  The  oompanies  ci  Loiulon  were  thos  reoogniied  by  the  Grown  as 
parties  interested  in  the  plantaticHi,  as  undertakers,  and  after  the  oonveyances  were 
made,  the  companies  may  be  considered  as  entitied  to  the  lands  allotted  and  conveyed 
to  them  {subject  to  the  oonditionB  of  plantation  as  to  particular  lands),  and  as  respec- 
tively entitled  to  all  the  profits  to  anse  from  those  aUotments,  which  (subject  to  the 
performance  of  those  conditions),  could  lawfully  be  made.  The  lands  not  allotted, 
together  with  the  ferries  and  fishings,  remained  vested  in  the  Irish  Society ;  and  the 
City  of  London,  or  the  Irish  Society  on  ite  behalf,  were  bound  to  the  perfoTmanee  d 
those  general  and  public  works,  which  were  among  the  conditions  of  pJantalion ;  and 
for  the  purposes  of  those  general  and  public  works  were,  or  were  supposed  to  be^ 
entitled  to  levy  money  on  the  companies,  for  whose  si^isfaction  tbey,  at  least) 
professed  themselves  to  be  bound  to  provide. 

About  five  or  six  yean  after  the  oonvOTanoes  were  made,  fur^er  comi^aintB  wen 
made  b^  the  Crown,  that  the  oonditions  oi  plantation  had  not  been  performed.  The 
complaints  were  laid  before  the  Court  of  Common  [681]  Council  on  tiie  2d  oi  June 
1624 ;  they  principally  regarded  the  general  works  of  the  plantation,  but  in  part,  the 
conduct  of  the  plantation  of  the  lands  conveyed  to  the  companies.  Ab  to  the  fcHiner, 
answer  was  made  by  the  Court  of  Common  Council ;  as  to  the  latter,  the  subject  waa 
made  known  to  the  several  companies,  and,  on  their  part,  the  Common  Council  com- 
plained, that  the  undertakers  bad  been  impeded  by  monopolies  and  patents  of 
privilege  oontmry  to  the  King's  grant.  The  answer,  though  approved  in  the  Court 
of  Common  Council,  was,  for  alteration  in  matter  of  form  and  words  of  the  like  sense, 
referred  to  the  Irish  Sokety  and  othws  who  had  jmned  wiUi  them  in  drawing  Uie 
answer. 

Not  long  afterwards,  and  in  the  beginning  of  tJie  reign  of  Charles  L,  the  King 
having  refwred  oertun  matten  relating  to  the  plantation  to  Lords  OnuidiK»,  Oarew, 

and  Chichester,  the  Chancellor  of  the  Exchequer  did,  upon  their  advice,  require  the 
City  of  London  to  do  many  things  then  specified,  most  of  which  were  general  work^ 
but  some  of  t^m  affected  the  conduct  of  the  companies ;  the  Court  of  Common 
Council  made  answer  to  these  requisitions,  not  only  with  respect  to  the  general 
works,  but  also  with  respect  to  the  plantation  undertaken  by  the  oompuiiee ;  and  as 
to  the  first  demand,  which  was  that  a  fair  new  church  should  be  built,  they  say, 
that  although  the  work  be  very  chargeable,  and  that  the  stocks  of  all  the  chief 
companies  of  London  are  already  exhausted  by  means  of  the  plantation,  yet^  in 
obedience  to  His  Majesty's  pleasure  (the  work  also  in  itself  being  pious),  the^  will 
forthwith  give  order  to  make  preparation  for  erecting  a  fair  new  church,  and  inU,  so 
soon  as  conveniently  they  may,  finish  and  beautify  and  adorn  ^e  same  with  seats  fit 
and  convenient 

[632]  In  the  course  of  a  few  years  afterwards,  informationB  were  filed  in  the  Star 
Chunber  against  the  City  of  London,  the  Irish  Society,  and  certain  individuals.  Hie 
Defendants  were  cbara;^  with  the  deceitful  and  undue  procuring  of  the  duxter  oi 
James,  and  with  wilful  breach  of  the  artiolee  agreed  upon  between  the  Lords  of  the 
Council  and  the  committees  appointed  by  the  city  on  the  28th  of  January  160&-I0,  and 
with  the  wilful  breach  <d  trust  which  the  King  had  reposed  in  them.  It  appears,  that 
during  the  proceedings,  it  was  insisted  on  by  the  city  that  they  had  nothing  to  do 
with  the  plantation,  and  that  their  name  was  used  merely  for  the  transaction  of  affiui^ 
and  for  the  levying  of  monies  upon  the  companies  for  the  plantation.  This  p(Mnt  was 
overruled,  and  the  Court  having  adjudged  that  many  offences,  both  of  omusion  and 
commission,  had  been  committed,  inflicted  upon  the  City  oi  London  and  upon  the 
Irish  Society  a  fine  of  £70,000,  and  decreed,  that  the  patent  and  their  estatea  and 
interests  should  be  surrendored  and  be  brought  into  Court  to  be  cancelled ;  and,  after 
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reciting  that  Uie  greatest  part  of  the  lands  vere,  by  the  «o(He(y,  pasaed  orer  to  diven 
oompuiies  of  the  nty,  and  by  them  demised  to  their  fannera,  who  were  not 
Defendants  to  die  mit,  and,  therefore^  not  liaUe  to  tiie  oensure  of  the  Court  (lUthou^ 
in  the  coinion  <d  the  Court  they  might  justly  have  been  censured  if  parties^  it  was 
directed]  that  if  the  companies  and  their  farmers  should  not,  in  pursuance  of 
intention  of  the  sentence,  surrender  their  estates,  the  Attomey>General  diould  exhibit 
an  information  and  bring  them  also  to  the  judgment  of  the  Court 

This  decree,  if  lawfm,  entitled  the  Grown  to  recover,  not  only  a  fine  of  £70,000, 
but  the  possession  of  all  the  lands  and  hereditaments  which  remained  vested  in  the 
Irish  Society,  and  it  was  accompanied  by  an  intimarr633]-tioD,  that  fines,  and  also  all 
the  lands  conveyed  to  the  companies  or  demised  to  their  farmers,  might  be  recovered 
if  tiie  Attorney-General  thought  fit  to  sue  for  them.  Steps  were  eany  taken  for  the 
execution  of  the  decree,  and  proceedings  were  commenced  against  the  twelve  companies. 
In  these  circumstances  a  negotiation  for  money  took  place  between  the  Crown  and  the 
city.  The  (Hty  pressed  bv  the  impcoiding  fine  and  forfeiture  and  by  other  charges 
made  against  them,  offered  a  composition  <rf  £100,000.  The  Grown  endeavoured  to 
obtain  more,  and  the  city,  acting  or  professing  to  act  only  for  the  companies,  and  in 
concurrence  with  them,  offered  to  give  up  all  the  fishings,  and  all  the  lands  held  by 
the  society,  or  by  the  comjpanies,  and  all  arrears  of  rent;  and  at  length,  after  a 
protracte<l  negotiation,  the  fine  was  ultimately  compromised,  and  the  city  agreed  to 
surrender  the  lands,  fishings,  and  customs  in  Ireland,  and  to  pay  a  sum  of  £12,000. 
Proceedings  to  repeal  the  letters  patent  were  thereupon  made  available  by  consent  or 
default ;  but  afterwards,  in  other  political  ciroumstances,  the  city  endeavoured  to  obtain 
relief  from  this  oppression,  and  to  make  available,  before  the  House  of  Commons, 
those  arguments  which  had  &iled  before  the  Court  of  Star  Chamber.  The  House  of 
Granmons  then  advancing  to  the  ascendancy  which  it  soon  afterwards  obtained,  took 
upon  itself  to  pass  resolutions,  deoUring  its  opinion  on  the  judgment  of  the  Star 
Chamber,  and  declaring  its  omnion  ol  the  conduct  ui  the  inty  and  of  the  oompanies 
respecting  the  plantation.  The  proceeding  appears  to  have  ended  in  the  Kinf^s 
expressing  himself  to  be  willing  to  restore  the  plantation  to  its  former  footing,  and  it 
was  proposed  to  confirm  the  rights  of  the  companies  by  Aot  of  Parliament,  out  civil 
war  supervened,  and  it  was  under  the  power  of  Cromwell  that  the  <duirter  and  the 
estates  derived  under  it  were  first  pretended  to  be  renewed. 

r634]  I  have  thought  it  right  to  refer  to  these  proceedings,  which  were  dwelt  upon 
in  the  argument,  as  affording  evidence  of  facts  or  conclusicms  material  to  be  now 
oonsiderea,  and  I  have  read  ul  the  documents  referred  to ;  Init  I  am  of  opinion,  that 
allegations  and  admissions  used  for  the  porpoee  of  defence  against  attempted  extortion 
tmcur  the  form  of  legal  proceedings,  or  tor  the  purpose  of  obtaining  justice  irre^larly, 
when  r^larly  it  could  not  he  had,  ought  not  to  he  used  as  evidence  of  the  nghts  of 
the  parties,  if  the  same  allegations  are  not  otherwise  {voved ;  and,  undoubtedly,  smne 
of  the  allegationB  now  refenad  to  are  otherwise  intived.  Bej^ard  must  he  had  to  such 
proof,  but  independently  of  such  other  proof  and  of  fait  mfwenoe  from  the  &cts 
otherwise  proved,  I  conceive  that  the  allegations  and  admissions  which  were  made  in 
the  Star  Chamber,  or  in  the  treaty  which  arose  out  ol  the  sentence  there,  or  in  the  pro- 
ceedings which  took  place  before  the  House  of  Commons,  ought  not  in  any  d^ree 
to  influence  my  judgment. 

Soon  after  the  restoration,  on  the  10th  of  April,  1662,  King  Charles  11.  granted 
the  charter,  under  which  the  Irish  Society  now  exists,  and  from  which  the  subsisting 
titles  to  the  lands  and  estates  thereby  granted  are  derived.  This  charter  recites  the 
charter  of  James,  the  grants  made  by  the  society  which  was  constituted  under  that 
charter,  and  that  the  society  retained  in  its  own  hands  "  such  part  of  the  tenements 
and  hereditaments  as  were  not  properly  divisible  for  defraying  the  charge  of  the 
general  operation  of  the  ^uitatim ;  it  farther  recites,  the  repeal  of  the  charter,  the 
promise  made  by  King  Charles  L  to  restore  the  same,  and  that  it  appeared  that  the 
society  and  other  companies  of  the  city  had  expended  veiy  great  sums  of  money  in 
building  and  planting  of  the  county  of  Londonderry  and  Coleraine,  [6S6]  and  then 
proceeds  to  express  that  the  present  grant  was  made,  to  the  intent  that  the  society  or 
some  other  society  by  the  present  letters  patent  to  be  created,  and  the  companies  of 
the  City  of  London  and  their  respective  asngns  and  under-tenants  mighty  according  to 
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their  former  wTeral  righta  and  interartB  therein,  be  reatored  to  all  th«  estates  vested 

in  them  by  force  of  the  former  letters  patent ;  and  to  the  intent  that  there  mii^t  be 
a  new  society  of  ^e  new  plantation  in  Ulster,  uid  a  new  inocnvoralicm  of  the  City  oi 
Derry,  and  for  the  further  and  better  settiing  and  frfanting  of  toe  said  ooanty,  townt, 
and  places  with  tnde  and  inhalntants. 

This  grant,  therefore,  is  expressly  made  for  the  purpose  of  restoring  the  rights 
derived  under  the  former  charter ;  for  restorinff  the  rights  and  interests  of  the  oompaaias 
of  London ;  and  for  further  and  better  aettung  and  planting  tiie  ooun^,  &&,  with 
tnde  and  inhabitants.  The  l&pse  of  forty-nine  years,  and  the  change  of  cireoinataoees^ 
made  it  necessary  th^  there  should  be  some  differences  between  the  claoaes  in  the 
charters  of  1613  and  1662,  and  other  differences  may  have  been  aaffffestad  by  foner 
experience,  or  by  the  present  views  and  situaticms  m  the  parties.  j%qr  are  soffieieDt 
to  shew  that  the  charter  of  Charles  was  framed  with  considerable  care  and  attentioo, 
and  was  not  a  mere  teanscript  of  the  charter  of  James. 

In  the  charter  of  James,  no  mention  was  made  of  the  companies ;  but  the  city  and 
the  society  acting  under  the  charter  of  James,  had  made  conveyances  to  the  oompaniee, 
and  had  levied  money  for  the  general  purposes  of  the  plantation  on  the  companies, 
and  the  intention  of  the  charter  of  Charles  was  to  restore  the  Irish  Society,  and  abo 
the  companies  of  the  City  of  London,  to  their  former  rights ;  and  after  making  due 
allowance  {fiSS}  for  all  the  differences  which  occur,  the  <uiarter  of  Charles  appears  to 
me  to  be  substantially,  as  it  was  avowedly,  a  restoration  of  the  charter  oi  Jaraea. 
The  two  charters  are  alike  in  their  ^neral  purview :  in  their  general  objeefe :  in  Ihe 
means  ado^bed  to  oairy  diat  object  into  efleet^  and  in  the  powers  omfsned  for  that 
purpose. 

Under  the  new  charter,  new  oonveyanees  were  made  to  the  oompaniee,  and  the 

Irish  Society  has  ever  since  continued  in  the  exclusive  possession  of  tne  town  lands, 
ferries,  and  fisheries,  and  has  managed  or  let  the  same,  and  received  and  applied  the 
rents  thereof  by  its  own  authority.  It  has  applied  portions  of  the  rents  for  purposes 
alleged  to  be  public  or  charitable,  and  has,  from  time  to  time,  stated  a  surplaa,  to  be 
in  its  hands,  and  has  paid  certain  sums,  in  respect  of  that  surplus,  to  the  twelve 
companies  in  equal  shares.  On  one  occasion,  when  money  was  wanting,  the  soci^y 
applied,  not  to  the  City  of  London,  as  in  the  eariy  period  of  its  history,  for  former 
levies,  but  to  the  companies  for  voluntary  oontaibntions ;  aad  on  another  ooeaaitHi,  in 
which  it  became  necessary  to  make  a  statement  respecting  the  timber,  it  represented 
itself  to  be  intrusted  for  the  ocmtpanies,  and  seised  of  a  conaidarable  salmon  fi^eir, 
and  other  estates  in  die  county  ci  IxmdcMideny,  m  inut  for  the  eompmues  of  the 
ovOT  and  besides  the  several  pn^Kntions  <A  lands  whieh  had  been  granted.  The 
society  have  on  other  occasions  stated  ^emselves  to  be  "  trustees  "  for  the  companies ; 
and  there  is  an  instance  in  which  one  is  rather  surprised  to  find  them  refusing  to 
render  an^  account  to  the  city,  and  stating  themselves  to  be  accountable  only  to  the 
twelve  chief  companies  of  London,  to  which  all  the  surplus  funds  under  their  manage- 
ment not  disposed  of  in  the  performance  of  the  duties  which  the  charter  imposed 
upon  them,  were  regularly  transferred  and  paid. 

[697]  It  doM  not,  however,  appear  to  me  to  be  neoesswy  to  pursue  further  the 
history  of  the  conduct  and  transactions  of  the  society. 

The  Bodety  have  vested  in  them,  undw  a  Royal  charter,  a  very  considwable 
property,  in  whidi  they  have  not^  collectively  or  individually  as  member*  cf  the 
society,  any  beneficial  interest^  and  tn  respect  of  which  they  are  invested  wiUi  great 

¥>wers,  and  have  important  duties  to  perfonn ;  in  a  sense,  tiiraefore,  they  are  trosteea. 
he  property  is  part  of  that  which  was  granted  for  the  purposes  of  the  {dantation, 
and  the  powers  possessed  by  the  society,  as  well  as  the  duties  with  which  it  is 
charged,  have  all  of  them  reference  to  the  plantation. 

Now  the  objects  of  the  plantation,  and  the  intents  and  purpoaes  therecrf  were  of  a 
nature  partly  public  and  political,  and  partly  pivate,  regu^ing  only  the  intwests 
of  particular  undertakers,  whether  corporate  bodiM  or  individuals.  When  Uie  Crown 
treated  only  with  individuals,  and  made  grants  to  tihem,  it  impoeed  only  conditions 
whieh  were  annexed  to  the  enjoyment  of  the  property  bestowed,  «id  tiie  ririit  oi  the 
Crown  to  enforce  the  conditions  eonstitated  the  security  whieh  it  held  far  the  pabbe 
and  poUticnl  objects  which  were  oontanplated. 
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But  when  it  treated  with  the  City  of  London,  the  case  eeems  to  have  been  varied, 
not  by  any  change  in  the  oonditiona  imposed  upon  particular  undertakers,  but  by  the 
Ifrant  of  powers  and  privileges  which  could  not  be  bestowed  on  particular  undertakers, 
and  were  intended  to  effect  more  important  objects,  to  afford  special  means  of 
enforcing  the  conditions  which  affected  all,  and  special  encoursgements  to  undertakers, 
bol^  in  their  [638]  particular  characters  as  such,  and  as  members  -of  the  City  of 
London,  or  persons  enjoying  the  protection  of  the  city,  or  partaking  of  the  benefit  of 
its  general  prosperity.  The  objecta  were  sncfa  as  affected  the  general  welfare  of 
Ireland,  and  the  whole  realm — those  were  the  objects  of  Uie  Crown :  such  as  affected 
die  general  welfare  of  the  City  of  London,  those  may  be  considered  to  have  been  the 
objects  tlie  city :  and  such  as  affected  the  pardcular  welfare  and  interests  of  the 
oomnanies;  or  at  individtial  andertakers. 

The  society  emanated  from  t^e  city,  and  even  after  its  incorporation  by  the  Crown, 
appears  to  have  been  little  if  anything  more  than  the  re^vesentative  or  instrument  of 
the  city  for  the  purposes  of  the  plantation.  The  city  had  contracted  with  the  Crown 
to  perform  the  duty,  and  it  was  at  the  suggestion  of  the  city,  and  as  the  means,  or 
as  their  instrument  of  performing  the  same  duty,  that  the  society  was  invested  with 
the  property,  and  with  very  extensive  powers.  The  mistaken  views  which  the  society 
may  have  aubeeqaendy  taken  of  its  own  situation  and  duties  (and  I  think  that  such 
mistaken  views  nave  several  timra  been  taken),  do  not  vary  the  c(»icInsion  to  be 
deduwd  from  the  charter,  and  the  dnmmstanees  oontemporary  with  the  grant  of  the 
first  charter. 

The  dnty  to  be  performed  regarded  the  Chnwn,  and  rwarded  the  eity,  and 
throi^  the  city,  the  companies.  At  and  long  alter  the  date  of  the  first  charter,  the 
dty  had  or  at  least  was  practically  oonriderad  to  have,  and  really  exercised,  great 
snd  extensive  powers,  not  only  over  the  society  but  over  the  companies ;  but  the  city 
in  its  corporate  character  bad  no  beneficial  interest ;  the  money  which  it  had  advanced 
was  early  repaid,  and  the  power  which  remained,  or  which  was  considered  to  remain, 
was,  like  that  of  the  society,  an  entrusted  power  [638]  for  the  benefit  of  the 
plantation  and  those  interested  in  it. 

Even  after  a  large  part  of  the  territory  comprised  in  the  grant  had  been 
distributed  and  conveyed  to  the  companies,  much  remained  to  be  done  for  the 
general  po^Kwes  of  the  plantation ;  and  that  which  remained  to  be  done,  could  not 
be  aoomnpHshed  without  expenoe.  At  the  time  when  the  power  of  tlie  city  to  raise 
money  by  taxation  was  not  disputed,  it  may  not  have  been  thought  neoessary  to  retain 
any  port  of  the  property  as  a  fund  to  support  the  expenoe,  and  it  wis  reputed  by 
the  a)mmissioners  on  the  8tb  of  November  1613,  and  probably  generally  understood, 
that  the  profits  of  the  undivided  hereditaments  might  be  shared  among  the  companies, 
but  in  1662,  when  the  charter  of  Charles  was  granted,  and  the  power  of  the  city  to 
levy  money  on  the  companies  was  either  no  longer  claimed,  or  was  subject  to  very 
different  considerations,  it  was  recited  in  the  charter,  that  the  undivided  property  was 
retuned  to  defray  the  expence  of  the  general  operation  of  the  plantation.  The 
expression  was  borrowed  from  a  petition  presented  to  the  House  of  Commons  by  the 
CSty  of  London  in  January  1641,  but  it  has  ite  place  in  the  charter  of  1662,  and  must 
have  weight  accordingly. 

It  is  said,  and  indeed  admitted*  that  a  dividend  was  made  in  the  year  1623,  and 
if  I  wen  at  liberty  to  oonjeeture,  I  might  perhaps  suppose  that  the  demands 
soon  afterwards  made  on  the  city,  and  the  difficulty  of  raising  money,  led  to  a 
eonclnsion  that  it  was  better  to  reserve  the  common  property  for  the  general 
purposes  of  the  plantation,  than  to  make  division  of  its  whole  income,  and  resort  to 
taxation  and  levies  to  defray  the  expences  which  might  from  time  to  time  be 
required. 

EMO]  It  is  clear  that  the  general  operation  of  the  plantation  was  not  completed 
e  time  when  the  distribution  of  lands  was  made  to  toe  companies.  It  was  indeed 
strongly  urged  in  argument,  that  the  general  operation,  although  not  then  complete, 
was  not  long  afterwards,  or  at  all  events  was  veiy  long  since,  comi^eted,  and  that 
thereupon,  if  not  before,  and  in  consequence  thereof,  the  society  became  mere  trustees 
for  t^e  conapanies :  but  I  do  not  think  that  this  Court  has  jurisdiction  to  determine 
Ae  qoeation  whether  the  general  operation  of  the  plantetion  has  been  completed  or 
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not,  and  if  it  had,  it  does  not  appear  to  me  that  th«-e  ia  any  satasfaotoiy  eridwoe  od 
the  subject,  or  anything  to  shew  that  opera^ras  materially  affecting  many  importuic 
objects  of  the  pUntation  and  requiring  ezpenoe  may  not  still  have  to  be  performed ; 
and  if  such  should  be  the  ease,  it  does  not  appear  to  me  that  this  Court  has,  on  the 
application  of  the  Plaintiffs,  jurisdiction  to  mquire  or  give  direotionB  about  sodi 
operations. 

And  on  the  whole,  the  question  is  reduced  to  that  which  was  made  on  Uie  motioii 
far  the  payment  of  money  into  Court,  and  for  a  receiver,  whether,  upon  the  setUement 
made  in  the  north  of  Irewid,  by  virtue  of  the  charter  of  Kiu  James  the  Fint,  nnder 
which  the  towns  of  Londonderry  and  Coleraiae  were  foundra,  and  a  large  tnet  oi 
country  granted  b^  the  Crown  to  the  Irish  Society,  the  terms  of  the  grant  mn^ 
constituted  the  Insh  Society  ordinary  trustees  for  the  benefit  of  the  oompaniei  of 
London,  or  whether  the  grant  was  coupled  with  certain  public  purpom  and  poUie 
trusts,  independently  of  the  private  benefit  of  the  companies. 

After  having  considered  the  charter  of  Kin^  Charles  II.,  and  the  charter  of  King 
James  I.,  and  uie  several  circumstances  in  evidence  in  this  cause,  which  {Hwedea 

S641]  and  accompanied  the  grant  of  the  charter  of  King  James,  and  having  read  all  the 
iocuments  produced  in  this  cause,  to  some  only  of  which,  though  at  the  expenoe  of 
80  much  time,  I  have  but  shortly  adrerteid,  and  having  also  considered  the  conduct  of 
the  parties  under  the  charter  for  so  long  a  series  of  years,  I  am  of  oinnion  tluit  dw 
powers  granted  to  die  society,  and  the  truBte  reposed  in  them,  were,  in  part^  of  a 
eenconl  and  public  nature,  independent  oi  the  private  benefit  of  the  couuiaaiai  of 
London,  and  were  intended  by  the  Crown  to  benefit  Ireland  and  ihe  City  of  London, 
by  connecting  the  City  of  Londonderry  and  the  town  of  Coleraine,  and  a  oonaidenUe 
Irish  district  with  the  City  of  London,  and  to  promote  the  general  purposes  of  tfae 
plantation,'  not  only  by  securing  the  performance  of  the  conditions  imposed  on 
ordinary  undertakers,  but  also  by  the  exercise  of  powers,  and  the  performanee  of 
trusts,  not  within  the  scope  of  those  conditions. 

The  charter  of  Charles  II.  expressly  recites,  that  the  property  not  actually 
divided  was  retained  for  the  general  operation  of  the  planta^ra ;  and  considera^ 
that  the  powers  given  to  the  Irish  Society  for  the  general  operaticm  of  the  plantatioa 
were  of  a  general  and  public  or  political  nature^ — that  the  property  remaining  vested 
in  the  society  is  applicable  towanis  such  general  operation,  ana  that  the  ooanpanies  of 
London,  though  interested  in  any  surplus  wlii<»i  may  remain  after  the  genenl 
purposes  are  answered,  are  not  entitled  to  control  the  exernse  of  the  powws  whaA 
are  ^ven  for  general  and  public  purposes — I  do  not  think  that  this  Court  has  juris- 
diction, upon  the  application  of  the  companies,  to  determine  upon  the  pro|Hiety  oi  the 
expenditure  which  has  been  made.  It  must  not  be  inferred  that  I  approve  of  some 
of  the  items  of  expence  which  were  commented  upon  in  the  argument.  I  express  no 
opinion  upon  the  subject,  [642]  thinking  that  the  society  have  a  discretion,  which, 
though  controllable  elsewhere,  and  in  another  manner,  is  not  to  be  controlled  in  this 
Court  upon  such  a  bill  as  this. 

Ajid  upon  the  whole  I  think  that  the  bill  must  be  dismissed  with  costs  as  aganm 
the  Irish  Society,  the  City  of  London,  and  the  Attomey-Gmeral :  without  costs  as 
against  the  other  companies,  unless  it  shall  q>pear  that  any  of  the  oompanics  have 
opposed  the  claim  of  the  PlaintiffiB. 
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